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caaee  a  printed  schedule  of  such  rates  and  fares  to  be  property  framed 
and  hun^  in  a  conspicuous  place  at  every  railroad  depot  and  every  rail- 
road station  in  the  State. 

"Sic  14.  The  Railroad  Commissioners  shall  perform  all  duties  in 
relation  to  the  railroads,  other  than  those  prescribed  in  the  last  two  sec- 
tions, as  may  be  required  of  them  by  law." 

Ml.  WHITE.  All  that  I  wished  to  do  was  to  show  that  I  gave  them 
absolute  power;  and  that  they  were  to  arrange  the  fares  and  freights  as 
is  their  judgment  should  be  fair  and  just.  Kow,  is  it  common  sense  for 
this  scribbler  to  write  down  that  Lelapd  Stanford  would  be  willing  to 
put  that  power  into  the  bands  of  any  three  men  in  this  State?  I  regard 
It  as  the  silliest  nonsense  and  the  most  malicious  sort  of  lying  that  could 
be  got  up. 

Mr.  H0E8TIS.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole. 

■OIAKKS  or  MR.   BOWAKD. 

Mb.  HOWARD.  Mr.  President:  I  rise  to  a  question  of  privilege. 
This  is  a  matter  of  no  very  great  importance,  perhaps,  but  I  take  two 
exceptions  to  this  publication.  The  first  is,  that  it  insinuates  that  the 
whole  Committee  on  Corporations,  in  advocating  this  scheme,  have  been 
in  the  interest  of  the  Central  Pacific  Railroad  Company.  Now,  sir,  it 
seems  to  me  that  the  daily  denunciations  of  the  press  in  the  interest  and 
pay  of  the  curporations,  notoriously  so  of  the  Central  Pacific  Railroad 
Companr,  should  have  protected  us  from  any  such  imputation.  The 
principal  organ  here  has  denounced  us  as  Communists,  and  has  given 
vims  to  it  by  saying  that  we  are  Communists  as  bad  as  Jesus  Christ  and 
the  Supreme  Court  of  the  United  States.  [Laughter.]  Well,  now,  it 
•iems  to  me  that  that  should  have  been  sufficient  to  have  demonstrated 
to  the  writer  of  this  article  that  none  of  us  had  been  stowed  away  in  the 
pigeon-holea  of  the  Central  Pacific  Railroad  Company. 

Again,  sir,  the  writer  is  entirely  mistaken  when  he  assumes  to  say  that 
the  magnates  of  the  Central  Pacific  Railroad  Company  desire  this  Com- 
mision,  because  they  believe  they  can  control  it.  Now,  sir,  that  is  a  mis- 
take, because  they  made  an  experiment  on  three  Commissioners  which 
proved  disastrous.  I  have  it  from  authority  which  I  believe,  that  a 
certain  railroad  agent,  or  assumed  railroad  agent,  approached  one  of  the 
former  three  Commissioners  with  a  proposition.  He  happened  to  be  a 
man  of  honor,  who  had  borne  his  country's  flag  on  many  a  field.  He 
was  indignant  to  an  extent  amounting  to  a  towering  passion,  and  he 
made  an  appeal  to  the  code— ^not  to  the  Civil  Code,  not  to  the  Penal  Code, 
not  to  the  code  that  obtains  among  railroads — but  to  the  code  which 
did  obtain  among  gentlemen  once.  The  officers  of  the  railroad  at  once 
declared  that  the  party  who  had  approached  this  gentleman  had  done  it 
without  their  authority,  and  they  disowned  bim.  Of  course  that  stopped 
it.  But  the  railroad  took  its  revenge.  When  the  Legislature  met, 
through  its  conduit  pipe  it  run  into  the  Legislature  the  Hart  bill.  It 
repealed  the  tew  under  which  the  then  existing  Commission  had  been 
carried  on,  and  of  course  wiped  out  the  Commission.  And  thev  substi- 
tuted for  it,  and  carried  through  the  Legislature,  by  means  which  I  need 
not  reiterate,  a  proposition  to  have  one  Commissioner.  It  seems  that 
they  came  to  the  conclusion  that  while  they  could  not  manage  three, 
that  one,  as  the  Irishmen  say,  might  be  very  convenient,  and,  tnerefore, 
they  displaced  the  three  Commissioners  and  took  the  one.  It  was  given 
out  that  the  Governor  would  veto  the  Hart  bill,  and  it  was  believed  by 
a  great  many  people,  but  when  he  came  to  act  on  the  matter  his  patriot- 
ism got  the  better  of  him,  and  be  signed  it.  That  was  the  end  of  that 
nutter. 

So,  then,  I  say  that  the  Central  Pacific  Railroad  Company  does  not 
desire  three  Commissioners;  that  they  desire  either  one,  or  the  Legisla- 
ture. That  is  what  they  want ;  and  the  accomplished  author  of  this 
letter  is  laboring  under  a  delusion.  Nor  is  that  all.  Even  if  it  were 
possible  for  them  to  buy  up  the  three  Commissioners — which  they  have 
not  been  able  to  do  yet— or  experiment,  the  people  could  fall  back  and 
elect  three  others  who  have  l»en  under  fire  and  oome  out  unscathed; 
so  I  do  not  think  we  are  in  so  much  danger  as  the  writer  seems  to  think, 
of  the  three  Commissioners.  There  is  another  thing  in  this  matter — 
tnd  t  say  here,  that  if  the  writer  of  this  letter  was  not  aoove  suspicion — I 
would  iwlieve  that  he  had  been  stoivtd,  and  that  this  attack  was  a  weak 
device  of  the  enemy.  There  is  another  matter  in  connection  with  this, 
ancethey  have  seen  proper  to  provoke  this  attack  upon  us,  which  I  may 
»s  well  mention.  Two  or  three  years  ago,  the  North  American  Review 
published  an  article  which  stated  that  the  railroads  no  longer  purchased 
votes  in  detail,  but  that  when  thev  wanted  a  Senator,  they  elected  him— 
•dvsneed  cash  enough  to  elect  him — and  that  then  .they  owned  him 
during  his  terra.  The  Central  Pacific  Railroad  Company  seems  to  have 
profited  by  that  suggestion.  They  seem  of  late  to  have  elected  the 
Senator,  and  to  have  put  a  collar  on  him,  with  "  Central  Pacific  Rail- 
road Company "  written  upon  it,  so  that  if  he  got  lost,  or  strayed,  he 
could  be  recaptured  and  returned  to  his  lawful  owner.  I  am  told  here, 
by  members  of  the  last  Legislature,  that  when  the  Hart  bill  was  before 
tne  Legislature,  he  reappeared  here  and  did  his  best  to  carry  the  Hart 
bill  through.  Therefore,  it  is,  I  say,  that  the  learned  author  of  this 
letter  is  barking  up  the  wrong  tree.  He  does  not  understand  his  business 
folly,  and  whatever  may  have  been  his  purpose,  he  is  mistaken  alto- 
gether in  his  fJMits — if  he  has  any  facta — or  in  his  conjectures;  and  he 
does  not  pretend  that  they  are  anything  more  than  conjectures.  It 
seems  to  me,  in  fact,  that  he  had  been  dreaming,  and  it  was  nothing 
more  than  a  feat  of  somnambulism  which  dictated  this  letter. 
Ma.  HUESTI8.    I  renew  my  motion; 

Mb.  CDONNELL.    I  rise  to  a  question  of  privilege.     I  rise  to  a 
question  of  privilege.     I  have  a  right  here  on  this  floor. 
Tai  CHAIR,    Does  the  gentleman  withdraw  his  motion? 
MB.  HtlBTIS.    No,  I  will  take  the  ruling  of  the  Chair. 
Ihi  OHAUL    Yon  are  not  in  order,  Mr.  O'Donuell. 
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Mb.  SCHELL.    It  seems  to  me  that  the  gentleman  has  a  right  to  be 
heard  on  a  question  of  privilege.    I  move  that  he  be  allowed  to  go  on. 
Mb.  O'DONNELL.    It  won't  take  two  minutes. 
Mb.  HUESTIS.    If  the  house  desires  to  bear  it  I  have  no  objection. 
The  chair.    Doctor,  go  on. 

MB.  o'dohkkli. 

Mb.  O'DONNELL.  Mr.  President:  I  rise  to  a  question  of  privilege 
as  a  member  of  this  body,  and  respectfully  request  my  colleagues  to  give 
me  their  attention.  Every  man  familiar  with  parliamentary  rules 
knows  that  members  of  the  State  and  National  Legislature  can  be  called 
to  account  for  words  spoken  in  debate.  In  other  words,  so  long  as  they 
act  in  accordance  with  their  sworn  duty  as  members  of  the  legislative 
department  of  the  government,  they  will  be  defended  and  protected, 
lu  the  discharge  of  my  duty  as  a  delegate  I  gave  offense  to  the  man- 
agers of  a  vulgar  newspaper  called  the  Chronicle.  I  differed  from  that 
newspaper  on  the  law  of  libel.  I  voted  for  a  measure  which  I  deemed 
essential  to  the  protection  of  society  from  the  attacks  of  professional 
libelers.  In  this  step  I  acted  in  concert  with  some  of  the  most  honored 
members  of  this  body,  and  for  the  exercise  of  my  right  and  privilege  I 
have  been  vilified  by  the  paper  which  I  confess  ought  to  be  nameless 
among  honorable  men.  I  shall  at  the  proper  time  appeal  to  the  Courts 
and  endeavor  to  aid  the  authorities  in  tneir  endeavors  to  bring  these  men 
tojustice.  I  do  not  think  them  worthy  of  the  notice  of  this  body.  I  do 
not  think  that  any  of  the  gentlenien  whom  this  mongrel  paper  has  slan- 
dered ask  the  passage  of  any  resolution,  nor  do  they  require  any  vindi- 
cation. All  I  ask  now  is  the  privilege  of  assuring  every  member  of 
this  body  that  the  charges  published  against  me  in  this  nameless  sheet 
are  utterly  false  and  without  foundation,  and  I  pledge  myself  that  in 
due  time  I  will  cram  the  libel  down  the  throats  of  the  infernal  libelers. 
I  thank  you  kindly  for  your  attention. 

CBIXR8I  IMHIORITIOX. 

Mb.  HUESTIS.  Mr.  President:  Kow,  if  there  is  no  other  gentleman 
who  wishes  to  rise  to  a  question  of  privilege,  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  Mr.  Larkin  in  the  chair,  on 
the  question  of  the  report  of  the  Committee  on  Chinese. 

Caj-ried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.    The  Secretary  will  read  the  first  section. 

The  secretary  read : 

Section  1.  The  Legislature  shall  have  and  shall  exercise  the  power 
to  enact  all  needful  laws,  and  prescribe  necessary  regulations  for  the 
protection  of  the  State,  and  the  counties,  cities,  and  towns  thereof,  from 
the  burdens  and  evils  arising  from  the  presence  of  aliens,  who  are  or 
who  may  become  vagrants,  paupers,  mendicants,  criminals,  or  invalids 
afflicted  with  contagious  or  infectious  diseases,  and  aliens  otherwise 
dangerous  or  detrimental  to  the  well-being  or  peace  of  the  State,  and  to 
impose  conditions  upon  which  such  persons  may  reside  in  the  State,  and 
to  provide  the  means  and  mode  of  their  removal  from  the  State  upon 
failure  or  refusal  to  comply  with  such  conditions ;  providei,  that  noth- 
ing contained  in  the  foregoing  shall  be  construed  to  impair  or  limit  the 
power  of  the  Legislature  to  pass  such  other  police  laws  or  regulations  as 
it  may  deem  necessary. 

Me.  BROWN.     I  move  its  adoption. 

Mk.  AYERS.  Mr.  Chairman :  I  believe  it  was  understood  that  the 
debate  should  exhaust  itself.  The  debate  has  taken  the  range  of  the 
entire  article. 

The  CHAIRMAN.    If  there  be  no  objection  to  section  one 

Mk.  grace.  It  seems  to  me  that  the  debate  has  exhausted  itself.  I 
don't  see  as  there  are  any  speakers  here.     The  section  is  good  enough. 

The  CHAIRMAN.  If  there  are  no  amendments  to  section  one  the 
Secretary  will  read  section  two. 

EEMABKS  OP  MB.  BLACKHEB. 

Mk.  BLACKMER.  Mr.  Chairman:  I  wish  to  point  out  what  in  my 
judgment  is  a  little  error  in  the  first  section,  and  I  was  in  hopes  that  the 
Chairman  of  the  committee  would  be  here  this  evening,  as  I  had  a  short 
conversation  with  him  upon  that  point.  It  is  in  the  fifth  and  sixth 
lines  of  the  first  section  of  the  report,  and  I  hope  that  this  will  not  be 
passed  so  that  it  cannot  be  taken  up  again.  I  am  not  ready  to  offer  an 
amendment,  but  I  suggest  that  the  words,  "  invalids  afflicted  with  con- 
tagious or  infectious  aiseases,"  means  altogether  too  much.  It  means 
more,  I  believe,  than  the  committee  themselves  intended  to  convey, 
because  they  may  mean  such  diseases  as  are  contagious  or  infectious,  but 
may  inflict  any  people,  and  they  certelnly  do  not  wish  to  have  the 
police  power  of  this  State  invoked  for  the  purpose  of  excluding  them 
simply  upon  that  ground.  Now,  the  section  should  certainly  be  mod- 
ified so  as  to  reach  only  the  point  aimed  at.  It  is  not  intended  that  if  a 
person  have  the  smallpox,  or  anything  of  that  kind  that  may  be  con- 
tedious,  that  for  that  reason  we  would  send  them  out  of  the  State.  Yet 
this  is  broad  enough  to  cover  that.  Now,  the  section  should  be 
amended  so  that  it  would  mean  exactly  what  the  committee,  I  think, 
had  in  their  minds  when  the  section  was  framed.  I  hope  that  there 
will  be  no  action  taken,  but  that  it  can  still  be  amended.  There  is 
discussion  to  be  had,  and  it  should  be  had  now,  but  allow  the  Chairman, 
as  I  know  it  is  in  his  mind,  an  opportunity  to  perfect  the  section  as  he 
desires.  I  would  move  that  we  do  not  pass  any  section  to-night  in  any 
way  so  that  it  cannot  be  called  up  again  in  the  regular  way. 

Mb.  STUART.    I  second  the  motion. 

The  chairman.  It  is  moved  and  seconded  that  the  section  be 
temporarilv  passed.* 

Mr.  FR^fluD.  Mr.  Chairman :  I  hope  no  such  proceeding  will  be 
adopted.  The  Chairman  will  have  an  opportunity,  when  it  comes  up 
in  Convention,  to  amend  it  as  he  may  deem  fit.  I  think  we  can  go  oa 
with  our  usual  business  with  propriety. 
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Mr.  ATERS.    I  (tend  up  an  ameDdment  to  lection  one. 

Trr  SSCRETARY  read : 

"Strike  out  all  after  the  word  'shall,'  in  the  first  line,  to  and  includ- 
ing the  word  '  and,'  in  the  second  line." 

Mr.  AYERS.  The  object  of  that  amendment  is  to  make  the  enact- 
ment of  such  laws  and  tee  exArciae  of  such  powers  mandatory. 

Mr.  STUART.    I  suppose  the  whole  article  is  open  to  discossion. 

Tbr  chairman.    It  is  all  under  consideration. 

BPIECB  OP  HR.  STDART. 

Mr.  STUART.  I  have  been  a  patient  listener  in  this  Convention,  and 
have  not  been  on  the  floor  since  its  first  organization — over  two  mouths 
ago.  I  have  heard  what  was  said  with  a  great  deal  of  instruction — 
sometimes;  and  sometimes  with  disgust  and  disappointment.  I  have 
been,  during  my  life,  in  California  nearly  thirty  years  During  the 
thirty  years  that  I  have  been  here  I  have  been  a  cultivator  of  the  soil. 
I  have  made  my  living,  raised  and  educated  a  large  familr  through  the 
cultivation  of  the  soil.  I  have  employed  hundreds  and  hundreds  of 
men.  I  have  never  been  in  the  political  arena ;  it  is  distasteful  to  me, 
and  consoquently  I  know  little  of  the  political  movements,  and  of  the 
management,  and  the  plans  that  are  UBed  in  the  State  for  self-preference. 
I  do  not  know  whether  I  shall  get  through  to-night  with  what  I  want 
to  say,  or  not.  I  am  somewhat  unprepared  and  unaccustomed  to  public 
speaking.  I  will  only  make  a  few  remarks,  and  then  prepare  myself 
for  some  future  day  on  this  article  a  little  better. 
/     Sir,  I  am  opposed  to  all  these  sections  from  number  one  to  number 

i  eight.  They  are  not  proper  to  be  placed  in  auv  Constitution  of  the 
United  States,  let  alone  ours.  It  is  in  direct  eondict  with  the  Constitu- 
tion of  the  United  States  and  the  treaty-making  power.  It  is  a  boyish 
action  for  us  to  admit  either  one  or  the  whole  of  these  articles  to  be 
engrafted  in  our  organic  law.  It  would  be  the  laughing-stock  of  the 
world,  a  disgrace  to  the  State,  a  movement  toward  secession,  and  a  disre- 
gard of  the  constitutional  laws  of  the  United  States.  I  am  not  pre- 
pared to  be  one  of  the  advocates  of,  or  one  of  the  silent  listeners  here 
and  have  it  pass.  I  believe,  sir,  it  is  in  conflict  with  article  six  of  the 
Constitution  of  the  United  States,  which  says : 

"  This  Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land ;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

That  is  sufficient  for  me,  sir.  That  is  sufficient  for  any  intelligent 
gentleman  in  this  body  to  reflect  upon  before  he  will  take  up  a  hotch 
potch,  you  may  call  it,  or  a  set  of  articles  of  that  character,  that  is 
neither  one  act  or  another,  that  belongs  to  a  Constitution.  It  looks  to  me 
like  the  act  of  a  ward  political  meeting,  for  the  purpose  of  catching  votes, 
or  like  some  of  the  acts  of  this  Convention  in  that  behalf.  I  do  not 
desire  to  reflect  upon  any  gentleman,  or  the  course  of  any  gentleman's 
procedure  here ;  neither  do  I  desire  to  make  an  unparliamentary  remark. 

Mb.  O'DONNELIi.    You  say  you  have  employed  hundreds  of  men ; 
;  have  you  not  employed  hundreds  of  Chinamen  T 

[       Mr.  STUART.    I  have,  sir,  thousands  of  them,  and  hundreds  of  white 
i  men  and  thousands  of  white  men,  too. 

Mr.  O'DONNELL.    I-thought  so. 

Mr.  STUART.  That  is  what  I  am  coming  to  now.  There  is  not  a 
man  in  California  in  my  profession,  that  of  farming,  but  what  employs, 
directly  or  indirectly,  the  Chinaman.  The  Chinaman  becomes  your 
cook,  the  Chinaman  becomes  your  servant,  he  becomes  your  hewer  of 
wood  and  drawer  of  water,  even  in  the  City  of  San  Francisco.  The 
Chinaman  has  been,  for  the  last  twelve  or  fourteen  years,  a  hobby-  horse 
for  all  political  parties  to  pass  their  resolutions  on  and  make  their  plat- 
forms. Before  that,  it  was  the  honest  contraband  in  the  fence.  The 
honest  contraband  and  the  Democratic  party  came  hand  and  hand  into 
every  campaign  until,  finally,  the  question  was  ended  in  bluod  and  war. 
The  honest  contraband  jiow  is  never  heard  of,  but  the  Chinaman  is  in 
the  fence  in  his  stead.  The  Chinaman  is  now  used  by  both  parties,  or 
by  all  the  parties,  if  there  be  more  than  two — I  believe  there  are  three 
parties  now.  One  party,  which  is  probably  like  other  eruptions  of  that 
character,  may  throw  something  upon  the  surface  that  may  remain 
there.  There  are  a  good  many  elected  by  this  Workingmen's  party, 
young  men  that  I  delight  to  know,  men  of  talent,  of  character,  of 
responsibility,  and  I  hope  they  will  succeed  as  politicians,  I  hope  tbe^ 
win  succeed  as  men,  but  I  hope  they  will  not  lay  themselves  up  in  this 
Convention  for  the  purpose  of  future  promotion,  for  future  renown. 
Here  is  the  place  to  make  it  without  regard  to  their  political  party, 
without  regard  to  who  will  be  Governor,  or  who  will  be  the  Judges,  or 
who  will  be  the  next  representatives  in  our  Legislature  and  in  our  Con- 
gress. These  things,  sir,  are  what  I  am  astonished  at.  This  thing  is 
what  I  have  listened  to  for  months  with  a  great  deal  of  calmness  and  a 
great  deal  of  interest.  These  are  matters  which  the  gentlemen  who  are 
foremost  in  their  aspirations  probably  know  better  than  I  do  what  their 
motives  are.    I  do  not  intend  to  impugn  them. 

But  let  roe  go  back  a  little  further.  In  eighteen  hundred  and  fifty,  I 
believe  it  was,  in  San  Francisco,  there  was  a  celebration  of  the  admission 
of  California  into  the  Union.  I  think  it  was  October  fourteenth;  the 
State  was  admitted  on  September  ninth.  At  that  time,  sir,  if  I  am  not 
mistaken,  the  Chinamen,  few  as  they  were,  were  admitted  to  a  post  of 
honor,  and  they  followed  the  officers  of  the  State  and  city  in  the  parade. 
From  that  time  down  to  the  war,  every  movement  of  our  government 
and  every  movement  of  our  State,  was  to  induce  the  Chinaman  to  come 
here  and  to  capture  the  oriental  trade.  There  werrf  treaties  made,  first 
by  force,  by  Porter,  for  he  went  with  the  navy,  next  by  peace,  and  next 
by  Mr.  Burlingame,  who  was  at  one  time  in  the  Congress  of  the  United 
States.  The  Burlingame  treaty  admitted,  and  has  since  admitted,  the 
Chinaman  to  our  country  as  free  probably  as  any  other  treaty  that  has 


been  made  among  the  nations.  That  power  lies  in  the  government. 
There  have  been  steamboats  between  here  and  China  su)»idized,  and 
there  have  been  other  connections  made  and  railroads  built  since.  The 
Chinese  have  been  the  laborers  of  this  coast  for  almost  twenty  yeare. 
White  men  we  have  plenty  of  here;  and,  sir,  I  will  go  further.  If  I 
was  a  member  of  a  Constitutional  Convention  of  the  United  States,  I 
would  raise  my  voice  and  put  in  an  article  there  to  repeal  the  nat- 
uralization laws.  We  have  over  forty  million  of  inhabitants  now,  of 
Americans — foreign  and  native  bom.  We  have  too  many.  We  have 
thousands  and  tens  of  thousands  of  white  men  traveling  this  State  and 
the  United  States,  voluntary  idlers — not  involuntary.  We  have  a  class 
of  so-called  white  laborers  that  never  have  worked,  never  intend  to 
work,  and  never  will  work.  I  do  not  desire  to  go  into  details  on  that 
subject  now.  I  desire  more  especially  to  have  this  article  passed  over 
until  the  Chairman  of  the  committee  comes  in.  here  go  tuat  he  can 
explain  them  to  me.  Looking  at  it  as  a  juror,  it  looks  like  a  perfect 
botch  potch — nothing  in  it.  There  is  not  a  section  in  the  report  that 
should  be  put  into  any  school  book,  let  alone  the  Constitution  of  the 
State.  It  is  all  very  pretty  to  talk  about,  and  the  speech  of  my  friend, 
the  Colonel  from  Los  Angeles,  Colonel  Ayers,  was  all  very  beautiful, 
handsomely  arranged,  beautifully  delivered,  and  it  almost,  as  Agrippa 
%id  to  Paul,  converted  me.  Also,  my  young  friend  to  the  right,  Mr. 
Freud,  just  from  his  college  days.  Ho  was  eloquent,  but  there  was  no 
pith  in  it.  It  was  a  little  as  if  we  were  upon  a  jury  and  some  lawyer 
was  prosecuting  a  Chinaman  for  some  act  be  had  done.  Unfortunately 
our  friend  from  Los  Angeles  quoted  all  his  authorities  from  the  minority 
report  of  the  different  Judges. 

Mr.  AYERS.     Not  all  of  them. 

Ma.  STUART.  Well,  most  of  them,  I  took  notice.  He  also  quoted 
very  lengthily  from  Roger  Taney.  I  remember  when  Taney  made 
another  decision.  Do  you  know  what  became  of  itT  I  remember  his 
Dred  Scott  decision.  I  think  that  was  the  first  political  case  that  was 
ever  decided  iu  the  United  States,  and  I  remember  what  that  led  to, 
and  I  thiuk  you  do.  I  want  to  steer  clear  of  all  that  kind  of  Consti- 
tution making  here;  I  want  none  of  those  things  to  be  thrown  up  to  us 
when  we  are  out,  by  the  Courts,  or  by  the  United  States  Courts  and 
these  attorneys — that  we  are  a  set  of  school  boys,  here  as  a  debating 
society,  getting  in  things  nut  competent  to  a  Constitution,  and  things 
that  would  not  be  fit  to  put  into  a  common  school  book.  I  will  say,  for 
one  on  this  floor,  that  I  am  in  favorof  holding  America  for  Americans — 
that  Americans  shall  rule  America.  I  have  no  confidence  in  this  wave 
of  discontent,  as  you  call  it;  I  have  no  confidence  in  anything  that  may 
bo  thrown  on  top.  It  is  only  intellect  that  will  tell  in  the  United  Slates; 
nothing  else.  I  will  say,  sir,  that  I  believe,  taking  the  farmers  in  this 
Convention — and  I  tried  to  find  out  how  many  there  were — probably 
twenty — (what  I  mean  by  farmers  is,  men  that  have  cultivated  the 
land  for  years,  men  connected  with  farming  pursuits,  men  who  live 
upon  farms  and  support  themselves  and  families  there) — I  believe  that 
a  vote  among  them  to-night,  sir,  would  throw  that  report  into  the  waste 
basket.  They  would  say  :  "  We  want  labor;  let  the  Chinamen  alone." 
Let  the  Government  of  the  United  States  control  the  matter ;  place  it 
in  the  hands  where  it  belongs,  and  have  none  of  this  senseless  tinkering 
here,  as  you  would  tinker  an  old  tin  kettle  if  it  was  leaking.  I  have 
nut  inflicted  vou  before,  and  I  do  not  intend  to  now.  I  am  somewhat 
unaccustomed  to  this  kind  of  business,  consequently  I  am  goin^  to  leave 
that  to  others  who  are  better  posted  than  myself— after  awhile.  Chi- 
nese immigration  is  injurious  to  the  country,  is  it?  Chinese  immigra- 
tion to  the  country  has  made  it  what  it  is.  [Derisive  laughter.]  Labor 
has  made  it  what  it  is.  The  labor  that  has  been  done  for  the  last  fifteen 
years  has  been  the  progre-isive  labor  of  the  State  of  California.  It  has 
been  labor  that  has  cleared  up  farms,  that  has  planted  fruit  trees,  that 
has  built  cities,  that  has  done  every  thing  except  the  mining,  and  even 
then,  the  tailings  we  always  used  to  rent  to  Chinamen  in  early  days. 
Everything  has  neen  done  by  this  labor.  There  is  only  one  class  of  men 
you  can  get  for  servants — 1  mean  servants  that  will  do  what  they  are 
wanted  to  do.  I  believe  one  white  man  is  worth  two  Chinamen ;  that 
one  Chinaman  is  worth  two  negroes,  and  that  one  negro  is  worth  two 
tramps  [laughter  and  hisses] — that  is,  for  labor.  It  is  a  well  known 
fact  tnat  in  all  nature,  both  animate  and  inanimate,  both  animal  and 
every  other  kind,  that  the  weak  fall  under  the  march  of  the  strong. 
That  is  a  well  settled  facl  in  all  governmental  philosophy — that  the 
weak  fall  under  the  strong.  The  black  man  has  faded  away,  and  the  ', 
Chinaman  takes  his  place  as  a  laborer.  He  is  for  a  day,  and  gone.  The 
idea  of  the  Chinaman,  or  the  Chinese  Empire,  overthrowing  the  Anglo- 
Saxon  race  is  preposterous.  A  hundred  thousand  a  mouth  scattered 
through  the  Unite!  States  would  not  affect  it  in  a  hundred  years.     The 

frowth  of  the  United  States  is  something,  and  their  energy  is  a  great 
eal;  and  it  has  surprised  me  that  the  laboring  portion  of  the  people  of 
California  have  not  captured  all  this  floating  capital  of  labor  and  rented 
it  out  to  us  at  increased  rates.  That  is  what  has  been  astonishing  to  me. 
No,  it  has  not  been  astonishing.  Almost  every  gentleman  that  ever  got 
up,  has  been  perfectly  astonished  at  something.  I  have  never  been 
astonished.     Nothing  astonishes  me. 

One  of  the  gentlemen  from  San  Francisco  said  money  never  made  the 
man.  Well,  that  might  be  so,  but  I  would  like  to  see  the  man  that  ever 
made  money  and  became  very  wealthy  but  what  is  a  big  man.  I  would 
like  to  see  the  nation  that  has  large  amounts  of  money  and  has  become 
very  rich,  but  has  been  great.  That  is  a  mistake.  It  fills  in  very  well 
in  speech  ;  it  is  beautiful  to  the  ear,  and  it  is  very  well  for  those  who 
are  satisfied  with  declamation  only.  I  will  not  say  anything  more 
about  it  now ;  some  other  time — to-morrow,  may  be,  I  will  refer  to  it 
again.  I  would  like  to  hear  from  the  farmers  here;  the  men  who 
live  by  the  cultivation  of  the  soil ;  the  producers ;  that  class  of  men  who 
form  one  half  of  the  population  of  the  United  States — over  twenty  mill- 
ions of  men  who  feed  the  world.  Two  years  of  the  stopping  of  farm- 
ing— yes,  one  year — would  starve  one  half  of  the  nation  to  death.    Th« 
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farmers  have  made  the  country  wealthy ;  the  farmers  and  the  producers 
hare  covered  every  sea  with  the  white  sails  of  our  commerce,  and  have 
gridironed  the  land  with  railroads.  They  have  controlled  the  lightning 
and  sent  it  over  the  world.  The  farmers  and  cultivators  have  done 
this.  Not  the  consumers  that  mr  young  friend  thinks  so  necessary. 
They  are  necessary  if  they  will  labor ;  but  the  consumer  should  eat  the 
bread  from  the  sweat  of  his  brow,  like  all  of  us  have  done  who  lived 
here  long,  like  myself.  For  three  score  years  I  have  worked  all  the 
time;  I  have  been  laborious  all  my  life;  I  have  done  hard  manual 
labor;  I  have  succeeded  in  doing  that  which  I  laid  out  to  do,  and  con- 
sequently I  have  no  regrets  if  1  am  not  called  a  workingman.  But  I 
tell  you  ihat  I  atn  not  speaking  for  any  parly.  I  do  not  belong  to  any 
party.  I  was  elected  by  a  nondescript  party,  Non-partisan.  You  can 
call  me  Independent,  Republican,  Union,  American  man.  What  I  was 
speaking  about  was  not  my  own  nomination.  What  I  say  in  regard  to 
repealing  the  laws  of  naturalization  I  do  not  wish  to  be  understood  as 
saying  for  any  party.  It  is  my  own  doctrine;  it  is  not  the  doctrine  of 
any  party  I  am  acting  with.  I  have  got  my  own  ideas  upon  the  subject, 
and  I  have  got  them  from  reading  the  monthly  review,  not  from  my 
neighbors,  and  not  from  any  political  friends.  Now,  I  would  like  to 
hear  some  gentleman  from  among  the  farmers  say  something  in  regard 
to  this  quertion. 

BIMIBES  or  HB.  HOH. 

,>•«».  NOEL.    Mr.  Chairman 

V  Mb.  LARUE.     I  would  ask  the  gentleman  if  he  is  a  farmer? 

\y     Ma.  NOEL.     Mr.  Chairman :  I  do  not  desire  to  make  a  speech  on 

^  \.  the  Chinese.     I  simply  wish  to  express  my  satisfaction  with  section  one, 

■  ,    and  my  entire  dissatisfaction  with  all  the  remainder  of  this  report.    I 

V/     un  prepared  to  go  in  this  matter,  that  is,  to  rid  the  State  of  the  curse  of 

'         the  Chmeee,  just  as  far  as  we  can  go  consistently,  and  I  am  not  willing 

to  SD  any  farther. 

[Cries  of  "  louder."] 

My  lungs  are  weak.    This  section  one  seems  to  me  to  be  justified,  if  I 

mulerstand  it,  by  the  exercise  of  the  police  power  of  the  Stale. 

Mb.  BEEBSTECHER.  I  believe  the  gentleman  is  an  attorney  at 
law.  I  would  ask  him  whether  section  one  confers  any  new  powers  at 
all;  whether  there  is  anything  in  section  one,  as  presented  to  us  for 
adoption,  that  confers  any  additional  powers  upon  the  Legislature,  or  in 
any  way  changes  or  alters  thtf  condition  of  things  as  they  exist  to-day. 
In  other  words,  whether  section  one  amounts  to  anything  at  allt 

Mr.  NOEL.  I  will  answer  the  gentleman.  I  believe  it  confers  no 
additional  power  on  the  Legislature.  I  believe  to-day  that  the  Legisla- 
ture has  this  power.  But  it  seems  to  be  deemed  necessary  that  the  Con- 
vention should  give  expression  to  something  upon  this  subject,  and  it 
seemed  to  me  to  be  about  as  harmless  an  expression  as  we  can  have, 
therefore  I  shall  support  it.  [Laughter.]  There  is  one  other  section,  Mr. 
Chairman,  that  I  do  not  Icnow  but  I  might  support — section  three. 

Mb.  BEERSTECHER.  That  secures  the  unanimous  support  of  the 
Independent  portv. 

(Mb.  NOEL.  Yes.  The  Independent  party  is  entirely  sound  upon 
the  Chinese  question.  Section  three  provides:  "  No  alien  ineligible  to 
become  a  citizen  of  the  United  Steles  shall  ever  be  employed  on  any 
State,  county,  municipal,  or  Other  public  work  in  this  Stete  after  the 
adoption  of  this  Constitution."  I  see  no  objection  to  that,  so  far  as  I  am 
concerned.  I  will  support  that  and  section  one,  but  no  more  of  this 
report. 

BKHIBKS  OF  MB.  WHITE. 

_  Mb.  WHITE.  Mr.  Chairman :  As  a  farmer  who,  like  Mr.  Stuart,  has 
lived  on  a  farm  and  raised  his  family  and  supported  them  out  of  the 
(produce  of  the  soil,  I  wish  just  to  state  at  this  time  that  I  entirely  dis- 
/  sent  from  his  views  in  every  particular  that  he  has  expressed  them ;  and 
'  I  will  state,  with  regard  to  the  farming  community  with  which  I  am 
connected,  that  of  the  Pajaro  Valley,  the  facte  of  the  case.  In  eighteen 
hundred  and  fifty,  eighteen  hundred  and  fifty-one,  eighteen  hundred 
and  fifty-two,  eighteen  hundred  and  fifty-three,  and  eighteen  hundred 
and  fifty-four  we  had  plenty  of  white  labor.  There  was  not  a  Chinaman 
in  our  neighborhood.  We  neither  had  them  as  cooks,  servante,  or  in 
workhouses.  We  never  employed  them  in  the  harvest  field,  or  in  any 
other  capacity  whatever.  So  it  run  on  for  some  years,  and  finally  the 
Chinamen  began  to  come  in  and  settle  in  our  center,  in  Watsonville. 
Thejr  crowded  in  there,  and  as  they  crowded  in  the  white  labor  seemed 
to  disappear.  I  will  say  for  the  farmers  of  that  valley,  that  they  univer- 
sally had  a  great  objection  to  employing  them  at  all,  but  at  the  time  of 
the  harvest  they  would  employ  them  to  bind;  and  they  gave  them  out 
the  jobs  of  binding  in  the  held  because  they  could  not  find  white  men. 
Now,  as  to  this  great  army  of  tramps  which  is  telked  about  as  some  con- 
tagious sort  of  people  that  come  around,  I  will  tell  you  that  my  house 
is  on  the  trail  that  was  the  shortest  trail  from  the  County  of  Santa  Clara 
to  Stuite  Crux,  consequently  a  great  many  white  laborers  came  with 
their  blankete,  and  I  will  say  that  I  never  wanted  a  man  that  these  men 
would  not  turn  in  and  work  when  I  asked  them. 

In  the  twenty-five  years  I  lived  on  that  trail  I  never  was  refused  by 
a  single  man,  and  I  never  even,  in  any  way,  was  troubled  by  the  tramps. 
When  I  offered  them  work  they  invariably  took  it.  That  is  my  experi- 
ence. Even  the  religious  papers  talk  about  tramps,  and  some  of  them 
even  say  they  ought  to  be  seized  and  put  into  prison,  at  the  time  when 
the  Chinamen  were  housed  around  these  men's  houses.  They  have  no 
sympathy  at  all  with  the  men  going  around,  and  say  tbej  do  not  want 
work.  I  do  not  know  of  any  such  men  traveling  in  this  Stete,  and  I 
have  had  some  experience  about  it.  Now,  sir,  of  late  years  they  have 
been  determined  to  get  rid  of  these  Chinamen,  and  they  have  worked  in 
eTwy  way  to  prevent  even  their  binding.  For  years  I  have  not  employed 
them.  My  son  runs  the  farm,  and  he  does  not  employ  one  of  them ;  and 
he  finds  it  more  profiteble  not  to  employ  them.  Twenty-five  cento  an 
I  ia  nved  by  using  white  men  to  bind  the  grain,  and  that  is  about  the 


difierence  in  the  wagta.  That  is  the  tendency  among  the  farmers  as  to 
being  rid  of  these  Cninamcn..  Let  the  white  men  come;  the  men  that 
will  bring  their  families  and  deal  with  the  stores  and  give  the  store- 
keepers some  sort  of  show.  The  storekeepers  and  ranchers  are  joining 
in  tnis  cry  against  the  Chinese,  because  they  do  not  get  any  trade  from 
them.  They  have  no  wives  and  children.  They  live  upon  a  little  rice, 
and  they  go  to  their  own  little  stores  to  get  that.  Now  that  is  the  stete  of 
this  case. 

Can  a  country  pcMsibly  prosper  under  the  doctrine  of  Mr.  Stuart? 
Here  is  a  large  laboring  class.  They  can  scarcely  do  anything  else  but 
labor  for  others.  They  are  all  thrown  out  of  employment  and  looked 
upon  with  contempt,  and  a  gentleman  says  a  negro  or  Indian  is  worth 
two  of  them.  If  those  Chiuese  were  out  of  the  country,  these  men 
would  have  a  chance  of  working ;  they  would  settle  down ;  they  would 
teke  a  few  acres  of  ground.  I  wish  I  had  at  least  five  or  six  families 
of  that  kind  settled  on  my  place;  let  them  have  a  few  acres  of  land, 
and  have  them  work  for  me  in  the  harvest  and  in  the  Spring,  and  they 
live  on  the  few  acres  of  land  in  the  meantime.  We  are  trying  to  get 
rid  of  the  Chinese  in  any  possible  way  we  can.  We  do  not  mistreat 
them.  I  cannot  have  any  sympathy  with  the  ideas  expressed  by  my 
fellow  farmer,  because  I  know  and  see  that  the  country  is  held  back 
by  these  people. 

Mr.  Chairman,  I  did  not  intend  to  speak  on  this  question  at  all,  but 
Mr.  Stuart  appealed  to  the  farmers,  and  I  was  astonished  at  the  doctrine 
entirely  in  favor  of  these  men  running  over  the  country.  A  short 
time  ago  some  men  proposed  to  buy  four  or  five  ranches  down  towards 
Sante  Barbara  or  Los  Angeles  somewhere.  They  had  it  all  planned 
out  to  put  a  couple  of  hundred  Chinamen  on  there  with  cattle.  They 
bad  it  all  planned  out  on  paper,  and  it  made  a  splendid  speculation. 
They  were  getting  a  large  capital  subscribed  in  San  Francisco,  and  they 
were  going  to  do  this  until,  upon  consulting  with  some  friends,  Ihe^ 
were  told :  "  Do  not  do  it;  the  people  will  go  down  there  and  clean  it 
out,  if  it  costo  every  one  of  them  their  lives.  They  will  rise  up."  And 
through  very  fear  these  men  did  not  do  this  thing.  Now,  if  we  are  to 
preach  that  kind  of  doctrine,  there  would  be  no  fear,  and  California 
would  .be  absorbed  by  these  men.  It  is  all  nonsense  to  say  that  that 
kind  of  vassals  can  come  here  and  do  not  drive  men  out  of  the  country. 
There  was  no  difiiculty  in  getting  white  hired  girls  some  ten  years  ago. 
These  men  in  San  Francisco  tell  us  that  white  girls  do  not  come  here  at 
all  now  because  they  know  that  these  Chinamen  are  in  every  house. 
Is  this  a  wholesome  stete  of  affairs?  These  laboring  girls  used  to  come  ' 
here  and  finally  became  the  wives  of  good  men.  Now  they  do  not ; 
come  here  at  all;  they  go  west,  or  somewhere  where  there  are  no 
Chinamen.  I  trust  that  there  are  very  few  farmers  that  hold  the  views 
of  Mr.  Stuart.  I  hope  so,  for  the  honor  of  that  glorious  profession  of 
farming,  which  I  have  always  gloried  in.  When  I  lefl  it  for  a  time,  I 
could  not  keep  away  from  it,  and  there  I  am  still.    [Applause.] 

Thk  CHAIRMAN.    Order!    Orderl 

Mb.  STUART.  Mr.  Chairman:  A  year  ago  last  Summer  about  twenty 
or  thirty  white  men  came  up  near  my  place.  I  went  down  with  others 
to  employ  them.  I  want^  fifteen,  I  think;  another  wanted  ten  or 
twelve,  and  so  on;  and  we  took  them  all.  After  a  little  they  inquired: 
"How  much  will  you  give?"  "A  dollar  a  day  and  board."  They 
wanted  a  dollar  and'a  half.  We  gave  them  until  Monday  morning  to 
make  up  their  minds,  otherwise  we  would  get  other  help.  Nobody 
came.  They  did  not  want  work.  They  would  sooner  go  to  San  Fran- 
cisco afoot;  sooner  go  back  to  their  beer.  It  is  always  my  rule  to  buy 
an  extra  amount  of  beef  and  deal  it  out  piece  by  piece  to  these  tramps 
that  oome  along.  We  have  got  to  feed  them.  I  would  employ  them  if 
thejr  would  work  for  me.  But  I  have  always  found  myself  the  loser. 
It  IS  not  necessary  for  me  to  tell  the  gentleman  this.  If  he  has  been  a 
farmer  twenty-five  years  ho  knows  it.  Speaking  of  the  girls;  it  has  not 
been  the  case  for  ten  years  that  you  could  get  a  good  one  that  would 
stey  and  work.  I  have  paid  high  prices.  I  have  paid  them  as  high  as 
eighty  dollars  a  month,  and  found  them ;  sixty  dollars  a  month,  and 
found  them,  when  I  lived  in  San  Francisco.  I  have  paid  fortjjr  dollars 
a  month— nothing  less  than  that.  Take  them  up  to  the  ranch,  where 
they  could  not  hear  the  bell  ring  along  the  railroad  line,  and  they  get 
sick  in  a  week  or  ten  days  and  go  away. 

Ma.  BEERSTECHER.  I  would  ask  the  gentleman  if  he  considers 
one  dollar  a  day  and  board  fair  wages? 

Me.  STUART.  It  is  fair  wages.  You  can  get  them  East  for  twelve 
and  fifteen  dollars  a  month— that  is  half  a  dollar  a  day. 

Mb.  BEERSTECHER.  I  don't  wonder  that  they  do  not  work  for 
you. 

Mb.  WHITE.  Wages  in  the  Pajaro  Valley  are  two  dollars  a  day,  and 
always  have  been,  so  far  as  I  know. 

[Applause  and  confusion.] 

Thz  CHAIRMAN.    The  house  will  keep  order. 

Mb.  INMAN.    I  would  like  to  know  if  this  is  a  political  meeting? 

TBI  CHAIRMAN.  The  Sergeant-at-Arms  will  keep  order  in  the 
lobby. 

BKHlBXa   or    MB.    0  SCLLIVAM. 

Mb.  O'SULLIVAN.  Mr.  Chairman  :  I  must  confess  that  I  have  lis-' 
tened  to  this  general  tirade  with  indignation.  Who  are  tramps?  There 
are  just  as  good  men  asany  on  this  floor  tramps  in  California.  We  were  | 
all  tramps  in  forty-nine,  will  the  gentleman  remember  that?  Many, 
gentlemen  here,  forty-niners — I  am  a  forty-niner  myself,  have  tramped 
in  this  Stete,  in  the  mines.  We  were  all  tramps  then  and  carried  our 
blankete  on  our  backs,  and  have  seen  an  honorable  and  honest  work- 
ingmen  as  there  are  in  Ood's  world  tramping  in  this  Stete  ii^  search  of 
work  and  could  not  find  it  I  venture  to  saj  that  the  gentleman  is  an 
employer  of  Chinese. 

Mb.  STUART.    Yes. 

Mb.  O'SULLIVAN.  Yes;  I  kneT»  it  the  first  words  that  fell  from 
his  lips;  that  he  had  such  a  hatred  of  his  white  fellow,man 
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Mb.  STUART.     No ;  I  employ  white  men  too. 

Thk  CHAIRMAN.     Keep  order! 

Mu.  O'SULLIVAN.  When  they  can  get  cheap  and  nasty  Chinese 
labor  then  they  despiae  their  white  fellow  man.  But  society  in  Cali- 
fornia is  to  blame  for  the  tramps.  Society  is  to  blame ;  and  society  will 
be  to  blame  if  this  infernal  Chinese  curse  is  not  got  rid  of.  It  will  be  to 
blame  for  a  terrible  revolution  in  this  State.  The  gentleman  would 
like  to  change  the  naturalization  laws  if  he  was  in  a  Constitutional  Con- 
yention  of  the  United  States.  He  talked  about  his  native  Americanism. 
Well,  I  was  not  aware  that  the  gentleman  was  an  Indian.  I  believe 
they  are  the  only  true  native  Americans.  I  am  an  American,  thank 
Goal  An  American  by  adoption;  born  in  Ireland;  and  am  proud  of 
being  an  American.  I  have  fought  under  the  stars  and  stripes,  and  was 
willing  to  go  and  fight  and  will  always  be  when  this  country  is  in  dan- 
ger. Men  are  not  asked  where  they  were  bom  when  defenders  are 
wanted  for  the  American  flag;  they  are  not  asked  where  they  were  born. 
The  naturalization  laws  of  the  United  States  are  open  to  them  and  they 
always  will  be,  thank  God;  for  men  of  the  narrow  views  of  Mr.  Stuart 
are  few  and  far  between  amongst  true  Americans,  thank  God  for  it. 
He  talks  about  working.  I  have  worked  every  day  of  my  life  in  Cali- 
fornia for  thirty  years;  for  three  years  mining  with  pick  and  shovel,  and 
I  was  a  tramp  then  in  Calaveras  and  Tuolumne  Counties — a  tramp  with 
blankets,  pick  and  shovel  on  my  back.  I  have  tramped  since  m  the 
State  as  ajourneyman  printer.  I  have  tramped  from  Los  Angeles  to 
San  Francisco,  and  I  am  as  good  as  that  gentleman.  I  have  tramped,  and 
there  are  just  as  good  men  as  any  citizen  of  the  United  States,  native 
born  Americans  too,  poor  unfortunate  men  that  cannot  get  a  day's  work 
to  do  because  the  Chinaman  is  preferred — the  infamous,  dirty,  Chinese 
cheap  labor  is  preferred.  He  boasted  of  his  working,  and  said  bethought 
be  could  claim  to  be  a  workingman.  That  was  probably  intended  as  a 
fling  at  the  Workingmen's  delegates  here;  but  I  can  assure  the  gentle- 
man that  we  are  all  workers — I  am,  with  both  bands  and  brain — and 
I  have  always  earned  an  honest  living  in  California,  thank  God.  And 
80  have  my  fellow  delegates  of  the  Workingmen's  party  here. 

REUARES   or   UK.   LINDOW. 

Mb.  LINDOW.  Mr.  Chairman :  I  am  a  mechanic,  and  a  tailor  by 
trade.  I  am  not  ashamed  of  it,  at  all.  I  left  the  bench  to  sit  here  and 
make  a  Constitution.  That  is  my  intention.  We  are  talking  about  the 
Chinese.  I  never  have  employed  a  Chinaman,  and  I  never  will  as  long 
as  I  can  wear  a  bout  on  my  foot.  I  always  employ  white  men,  and  I 
always  made  headway.  My  way  was  when  I  commenced  to  work — our 
standard  was  to  go  ahead.  Now  the  gentlemen  make  their  expressions 
of  tramps.  That  is  easy  enough  to  be  done.  I  got  a  young  gentleman 
now  working  for  me  oniy  nineteen  years  of  age.  If  I  so  cut  down  his 
wages  and  give  him  a  dollar  a  day,  if  he  don't  want  to  go  to  work  for 
that  of  course  he  will  go  as  a  tramp,  because  he  is  able  to  make  more 
than  a  dollar  a  day,  and  I  could  go  and  put  a  Chinaman  in  his  place 
what  will  do  the  work  just  as  well.  It  is  the  white  men  that  maket 
the  tramps.  The  Chinaman  is  not  to  blame.  He  came  here  and  looked 
for  work,  but  it  was  the  workingman  what  looked  at  the  dollar  business, 
too,  and  which  I  don't  call  iust  as  much  as  nothing  at  all;  not  for  white 
men.  Where  shall  he  get  bis  clothes  from?  I  want  the  gentleman  to 
answer  that  question,  if  be  can  live  for  a  dollar  a  day.  I  lived  fifteen 
years  in  the  City  of  San  Francisco.  I  know  the  whole  constituency  of 
the  non-partisan,  and  the  way  they  were  elected,  and  I  am  certain  that 
the  gentleman  tramped  on  the  platform  with  his  feet,  because  it  was  in 
Piatt's  Hall,  and  they  said :  "  This  time  we  mean  it;  there  is  something 
to  be  done  for  you  in  the  Constitution,  and  we  can  put  a  clause  in  there 
not  to  let  Chinese  come  any  more."  But  the  people  was  so  often  deceived 
before,  as  Colonel  Barnes  said,  that  they  would  not  believe  the  non-parti- 
sans. Now  here  we  get  it  right  away,  and  the  gentleman  goes  back 
on  the  people  for  doing  something.  Where  there  is  a  chance  to  do 
something  for  the  people  he  goes  back  on  it.  That  is  not  the  idea 
,of  the  workingman.  We  will  fi^lit,  and  we  will  have  something 
■in  the  Constitution  that  will  rid  this  Chinese  curse  from  this  shore. 
lAnd  we  will  put  a  clause  in  the  Constitution  for  to  not  let  them 
come  any  more.'  Our  children  will  be  relieved  of  it.  I  thank  God — 
for  the  most  part  I  fight  for  them — that  we  will  succeed  and  get  a 
clause  in  the  Constitution  so  that  they  will  be  relieved.  For  that 
reason  I  think,  coming  here  as  workingmen,  we  must  do  our  duty 
and  not  go  to  work  and  say  that  they  are  tramps.  I  cannot  see  what 
the  tramps  are.  If  he  has  got  no  means  of  support  he  must  go 
tramping.  Whohasbuiltupthe  State  of  California  anyhow?  Who  has 
built  up  the  City  of  San  Francisco?  Was  it  the  Chinese?  I  ask  any 
gentleman  on  this  floor  if  it  was  the  Chinese  what  brought  the  City  of 
San  Francisco  to  that  what  it  is  to-day?  If  them  Chinamen  had  been 
in  this  State  there  would  not  be  a  City  of  San  Francisco  to  be  seen,  grow  n 
up  in  that  short  time.  But  suppose  it  has  grown,  it  is  only  the  work- 
ingnrien  has  built  it  up.  Men  got  little  savings  of  five  hundred  dollars 
put  in  real  estate,  and  got  a  home  for  three  thousand  dollars,  or  three 
thousand  five  hundred  dollars,  and  paid  for  it  in  installments  in  ten 
years.  That  is  what  has  built  the  city  up.  But  the  Chinamen  were  put 
in  their  places.  So  wages  were  cut  down  to  four  dollars,  and  three  dol- 
lars, and  two  dollars  a  day.  Many  workmen  paid  on  real  estate  there 
for  five  or  six  years,  living  in  their  oyn  houses,  but  he  could  not  work 
and  pay  the  installments,  and  his  property  was  sold,  and  be  and  his 
family  runs  around  the  street.  That  is  what  the  Chinamen  bring  in 
here.'  That  is  the  good  they  do.  You  can  buy  property  cheaper  now 
than  Tou  could  five  or  six  years  ago.  Men  that  paid  thirty  thousand 
dollars  for  their  property,  now  you  can  have  it  for  ten  thousand  dollars, 
because  it  won't  be  worth  anything  twenty  years  from  now  if  this  immi- 
gration is  not  stopped.  You  can  have  a  whole  fifty  vara  lot  for  the  taxes 
?ou  are  willing  to  pay.  That  is  the  prosperity  of  Chinese.  Now,  Mr. 
resident,  I  am  willing  to  quit  now  for  to-night,  because  I  will  get  an 


opportunity  some  other  time.    Somebody  else  will  spring  up  so  soon  as 
I  go  off. 

Mb.  VACQUEREC.     Mr.  (^aVman :  Assertions  have  been  made  here 
that  I,  as  a  foreign-born  citizen,  protest  against.     I  will  challenge  any 
man  to  discuss  that  question  U|ion  the  great  principles  of  republican- 
ism, which  are  liberty,  equality,  and  fraternity,  on  the  principles  of 
Christianity  and  the  principles  of  humanity,    ^ow,  sir,  on  the  princi- 
ple of  liberty.     The  Constitution  of  the  State  of  California,  section  one 
and  section  two,  declare  that  we  have  an  inalienable  right  to  defend  our 
lives  and  liberty;  consequently  if  our  life  is  in  danger  our  liberty  isalso. 
Whether  our  life  is  at  stake  by  a  tiger,  or  whether  it  is  at  stake  by  star- 
vation, it  is  always  at  stake,  and  will  not  be  any  safer  for  it.     We  possess 
the  right  to  defend  our  life,  and  if  we  do  not,  our  liberty  is  speedily 
gone.    Certainly  a  man  is  free  to  do  good  or  evil,  but  whether  he  does 
good  or  evil  he  has  to  meet  the  consequences  of  his  acts.    The  very 
moment  he  does  an  evil  he  destroys  his  liberty.    All  these  thinsts  are 
necessary.    Then  follows  the  punishment  which  is  to  bring  him  back  to 
the  paths  of  virtue,  Justice,  and  truth.     Therefore,  as  Chinese  immigra- 
tion is  an  evil  it  tends  to  destroy  liberty;  and  in  the  pure  name  of  liberty 
I  oppose  Chinese  immigration.    Now,  sir,  on  the  principle  of  equal- 
ity I  will  oppose  it.    When  I  say  equality,  I  do  not  mean  tne  size  of  the 
man.    I  do  not  speak  of  his  economy,  or  bis  religion,  but  the  reciprocity 
of  duties  as  well  as  rights.    Now,  gentlemen,  can  any  government  exist — 
can  any  society  or  nation  exist,  in  which  every  citizen  has  not  some 
amount   of  duties  to  perform?     No  duties  without  rights,  no  rights 
without  duties,  is  the  great  maxim  upon  which  repose  all   human   , 
society.     Equality  of  rights,  equality  of  duties.    But  do  the  Chinese   I 
perform  the  same  duties  as  any  other    foreigner — as    it    is   always   i 
thrown  in  the  face  of  foreigners?     Does  the  Chinaman  perform  that  1 
same  duty  that  these  other  foreigners  do  ?     I  deny  the  assertion  that  per-  / 
forming  the  same  duties  they  cannot  claim  the  same  rights,  and  therey 
fore  on  the  ground  of  equality  I  oppose  Chinese  immigration.  ' 

Christianity,  fraternity,  and  humanity ;  these  three  great  walls  which 
have  been  thrown  often  at  the  face  of  the  opponents  of  Chinese  immi- 
gration. It  is  for  humanity's  sake,  and  the  sake  of  the  Christian  faith, 
that  I  say  to  these  men,  and  to  all  those  who  bring  them  here,  and 
those  who  employ  them,  do  not  tramp  upon  our  liberties,  upon  our 
rights.  Ijet  us  be  men.  Ijet  us  be  women.  Do  not  try  to  bring  us  to 
despair.  Respect  us,  if  you  want  us  to  respect  you.  Do  not  try  to  starve 
us,  if  you  do  not  want  to  be  starved.  Listen  to  the  voice  of  reason. 
Hear  the  people's  cry.  Watch  the  popular  wave  which  is  rising  every 
moment.    Read  the  history  of  the  past,  and  learn  from  it  lessons  ol 

Cdence  and  wisdom.  Some  revolution  will  teach  us  charity  and  for- 
rance.  Yes,  I  would  be  charitable,  and  I  am,  but  when  I  look  about 
me  and  see  my  comrades  in  misery  and  their  families  destitute,  can  my 
heart  for  a  moment  forget  that  this  misery  has  been  brought  upon  them 
by  the  presence  of  these  Mongolians.  I  ask  mjrself,  whether,  in  order  to 
be  charitable  to  the  Chinese,  I  must  let  my  neighbor  starve  and  die  of 
hunger?  Not  There  is  a  reason  that  forces  every  man  to  take  this 
stand.  It  is  a  stern  fact  and  we  have  to  meet  it  boldly ;  it  moves  slowly 
and  surely,  but  it  has  already  produced  and  shown  its  eflect  last  Winter. 
According  to  the  laws  of  nature  there  is  no  efl'ect  without  a  cause.  We 
now  see  the  cause — the  Chinese — and  the  eflect  will  soon  produce  itself. 
Starvation  stares  us  in  the  face,  and  with  it  degradation  and  crime.  Why, 
Mr.  Chairman,  did  our  forefathers  give  their  lives  so  freely  for  this  land 
which  they  have  sprinkled  with  their  blood?  And  are  we,  in  this  very 
century,  going  to  submit  to  an  aristocracy  of  blood?  To  men  who  have 
lost  all  sense  of  justice,  all  sense  of  Christiauity,  and  all  sense  of  humanity? 
Who,  for  the  sake  of  furthering  their  own  views,  are  willing  to  starve 
their  fellow  men.  Blind  they  must  be  if  they  cannot  see  that  their 
crime  will  bring  its  punishment.  Do  they  not  think  that  one  day  they 
may  be  called  to  answer  to  these  very  people  for  their  crime  ?  They 
know  their  time  will  come,  but  I  am  afraid  it  will  bo  too  late.  Let  us 
meet  this  question  fairly  and  honestly.  Let  us  take  the  responsibility 
that  rests  upon  us;  and,  after  having  done  what  is  right,  then  let  the 
minority  be  responsible  for  whst  we  have  done.     [Applause.] 

The  CHAIRMAN.     The  Sergeant-at-Arms  will  keep  order. 

Mr.  WICKES.  I  will  be  brief  in  the  remarks  I  shall  make.  I  know 
that  the  best  part  of  our  time  has  already  been  dissipated.  I  now  move 
that  the  committee  rise,  report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  CHAIR.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

Mr.  BEERSTECHER.    Mr.  President:  I  move  we  adjourn. 

Carried. 

And,  at  eight  o'clock  and  forty-five  minutes  p.  u.,  the  Convention  stood 
adjourned  until  nine  o'clock  and  thirty  minutes  x.  u.  to-morrow. 


SEVENTY-FOURTH    DAY. 

Sacbahinto,  Tuesday,  December  10th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 


Barnes, 
■Barry, 
Barton, 


Beerstecher, 

Belcher, 

Bell, 
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Blackmer, 

Boggs, 

Boucher, 

Brown, 

Burt, 

Campbell, 

Caples, 

Ctupman, 

Charles, 

Cowden, 

Crouch, 

Davis, 

Dean, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Edgerton, 

£Mee, 

Ertey, 

Evey. 

FarreU, 

Filcher, 

Finney, 

Freenian, 

Freud, 

Garvey, 

Glascock, 

Gorman, 

Grace, 

Graves, 

Gregg, 

Hale,  . 

Ilall. 

Uarrison, 

Harvey, 

Heiskell, 

Herold, 

Herrington, 

Hilbom, 

Hitchcock, 


Holmes, 

Howard, 

Huestis, 

Hughey, 

Hunter, 

Inman, 

Jghnson, 

Jones, 

Joyce, 

KeUey, 

Keyes, 

Kleine, 

Laine, 

Lampson, 

Larkin, 

Larue, 

Lavigne, 

Lewis, 

Lindow, 

Mansfield, 

Martin,  of  Santa  Cruz, 

McOollum, 

McComas, 

McCoy, 

McNutt, 

Miller, 

Mills, 

MoflTat, 

Moreland, 

Morse, 

Nason, 

Nelson, 

Neunaber, 

Noel, 

O'Donnell, 

Ohleyer, 

Overton, 

Porter, 

Prouty, 

Pulliam, 

R«ddy, 


Beed, 

Rhodes, 

Ringgold, 

Rolfe, 

Schell, 

Schomp, 

Shoemaker, 

Sburtleff, 

Smith,  of  4th  Districl, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Steveuson, 

Stuart, 

Swenson, 

Swing, 

Terry, 

Thompson, 

Tinnin, 

Townsend, 

TuUy, 

Turner, 

Tuttle, 

Vacquerel, 

Van  Dyke, 

Van  Voorhies, 

Walker,  of  Marin, 

Walker,  of  Tuolumne, 

Waters, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wilson,  of  Ist  District, 

Winans, 

Wyatt, 

Mr.  President. 


O'SuUlvan, 

Reynolds, 

Shafter, 

Smith,  of  Santa  Clara, 

Sweasey.  a 


IBSKNT. 
Berry,  Fawcett, 

Biggs,  Hager, 

Casaerly,  Martin,  of  Alameda, 

Cross,  McConnell, 

Dudley,  of  San  Joaquin,  McFarland, 
E«gon, 

LEAVK  or  ABSBNCK. 

Leave  of  absence  for  one  day  was  granted  Mr.  O'Sullivan. 
Leave  of  absence  for  two  days  was  granted  Mr.  McConnell. 

THR  JOCRIiAI.. 

Mb.  BEEBSTECHER.    Mr.  President:  I  move  that  the  reading  of 
the  Journal  be  dispensed  with  and  the  same  approved. 
Carried. 

PETITION    rOB   UEN    LAW. 

Mb.  CONDON  presented  the  following  petition,  signed  bv  a  large 
number  of  mechanics  and  other  citizens  of  California,  asking  tLat  a  pro- 
vision be  made  in  the  Constitution  for  a  lien  law : 

To  tha  PrtitMent  and  aiemben  of  the  ConttituUonal  Convention : 

GKSrri.KHClf :  The  andeni!f(ned  respectfully  represent  that  the  pmctlcal  working 
of  the  present  lej^talatlon,  and  decisions  of  Supreme  Court  based  thereon,  regiinllng 
Uie  rights  of  mechaaics,  material-men,  and  laborcni  to  a  lien  for  their  labor  and 
mitterlAl  furnished,  is  such  that  those  wlio  in  a  measure  depend  upon  such  law  for 
Just  protection  fkil  in  nearly  all  caaea  to  obtain  it,  l>ecause  of  the  iuelllclent  working 
of  said  law. 

WTierefore,  we  pray  you  to  declare,  In  our  organic  law,  the  right  of  eTery 
mechanic,  niaterial-nian,  and  laborer  to  a  perfect  lien  on  the  thing  whereon  his 
babor  tias  been  expended,  or  for  which  his  materials  have  been  furnished. 

MoreoTer,  we  would  state  that  we  would  be  ttatinfled  with  amendment  number  one 
hundred  and  sIxty-seTen,  introduced  by  Mr.  Van  Dyke,  on  October  tenth,  eighteen 
hundred  and  seTenly.eight,  and  read  and  referred  to  Committee  on  Uiscellaneons 
Satfjscta,  as  follows: 

"Sac. — .  Mechanics,  material-men,  artisans,  and  laborers  of  every  class  shall 
have  n  Hen  upon  the  property  on  which  they  have  bestowed  labor  or  famished  mate, 
rlala,  for  the  value  of  such  labor  dune  and  materials  furnished,  and  the  Legislature 
ahail  ptvTide  by  law  for  the  speedy  and  efllclent  enforcement  of  said  liens." 

And  your  petiUonon  will  erer  pray. 

Referred  to  Committee  on  Miscellaneous  Subjects. 
Mb.  wellin  presented  a  similar  petition. 
Referred  to  Committee  on  Miscellaneous  Subjects. 

THE   BUBLIMOAME   TBIATT.  « 

Mb.  DOWLING  offered  the  following  resolution: 

itesolrcd.  That  a  committee  of  three  be  chosen  by  the  Convention,  whose  duty  it 
Aall  be  to  pniceed  to  Washington  at  once  and  present  a  memorial  to  the  President 
,of  the  Unitt-d  States,  the  Senate,  and  the  House  uf  Representatives,  requesting  an 
iumedlate  modification  of  the  Bnrtingame  treaty,  so  that  Congress  will  be  enabled 
to  enact  a  law  prsrfalbiting  the  further  immigration  of  Chinese  to  the  United  States 
of  America. 

BtmUvd,  That  the  said  committee  place  the  Clilnese  question  In  its  tnie  light 
bHbra  Oonirreas,  and  make  the  necessary  arguments  reganllng  this  Uongollan 
plajliia,  astttng  forth  the  grievances  of  the  Pacilio  States  and  Territories  on  this 
■uUeet. 

jesscived.  That  this  Convention  provide  in  the  Constitution  so  that  the  expenses 
Inddent  to  the  occasion  be  paid  by  the  State. 

Mb.  BBOWN.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole. 


Tbe  PRESIDENT.    There  is  a  resolution  before  the  Convention. 

Mb.  BEERSTECHER.    I  second  the  resolution. 

Mb.  DOWLING.  My  object  in  offering  that  resolution  is  that  a 
committee  going  from  this  body  and  interviewing  the  President  and 
Senate,  and  laying  the  case  as  it  is,  in  its  true  light,  before  them,  would 
have  more  effect  with  the  President  of  tbe  United  States  and  the  Senate 
than  any  memorial  sent  them.  I  think  the  resolution  is  worthy  tbe  con- 
sideration of  this  bodv. 

Mb.  crouch.  Mr.  President:  I  move  to  lay  the  resolution  on  the 
table. 

The  motion  prevailed. 

PCBUC   LAKnS. 

Mb.  wyatt  offered  the  following  resolution: 

Sttolved,  first— That  we,  the  delegates  of  the  people  of  the  State  of  California, 
in  <.'onvention  assembled,  do  most  reepectfnlly  Instruct  our  Senators  and  request  our 
Representatives  in  Congreas  to  nse  their  influence  to  have  pasted  a  law  reducing  the 
price  of  the  public  lands  in  tills  Slate,  within  the  limits  of  any  ntilroed  grants,  to 
one  dollar  and  twenty-five  cents  per  acre,  and  to  enable  bona  fide  settlers  upon  said 
lands  to  homestead  one  hnndred  and  sixty  acres  thereof— the  lands  belonging  to  the 
United  States  Government  being  the  refuse  or  third  rate  lands,  and  mostly  embraced 
within  the  foothills  or  mountains,  and  in  most  instances  much  subject  to  drouKht  and 
scarcity  of  water,  making  it  necessarily  expensive  to  improve  and  utilize  said  lands. 

SegUved^  Second — That  we  respectfully  Instmct  our  Senators  and  request  our  Rep- 
resentatives to  use  their  Influence  to  have  passed  a  law  restoring  to  preSmptii<n  and 
homestead  all  the  lands  within  the  limits  of  forlelted  railroad  grants  in  this  State 
upon  the  same  terms  and  conditions  as  before  said  grunts  were  made. 

Jtaolved,  Third— that  a  copy  of  the«e  resolutions  be  tent  to  each  of  our  Senators 
and  Bepresentatives  in  Coogrsaa. 

Mb.  larkin.    I  move  the  adoption  of  the  resolution. 

Mb.  wyatt.  Just  one  word.  The  railroad  grants  by  the  Congress 
of  the  United  States  to  the  various  railroads  within  tbe  limits  of  the 
State  of  California  have  \ften  made  from  ten  to  fifteen  and  eighteen 
years.  Where  the  railroads  have  been  completed  and  the  grants  have 
been  made  effective  to  the  railroad  companies,  all  the  belter  portion  of 
the  even  sections  within  these  railroad  limits  have  of  course  been  either 
appropriated  or  purchased  by  settlers  upon  the  grounds.  There  is,  how- 
ever, a  third  class  land  included  in  these  grants  that  is  yet  open  to 
prejimption  and  homestead  settlement  at  the  double  minimum  price. 
That  is  to  say,  that  a  party  can  preempt  or  homestead  eighty  acres,  or 
buy  eighty  acres,  at  two  dollars  and  fifty  cents  per  acre.  These  lands,  in 
consequence  of  the  length  of  time  they  have  been  in  the  market, 
have  Deen  picked  and  culled  until  those  now  remaining  in  the 
market  are  not  worth  the  double  minimum  at  which  they  are  holden. 
It  is,  then,  with  a  view  of  putting  them  within  the  reach  of  any  and  all 
settlers  who  may  desire  to  take  tiiem  up  that  it  is  asked  that  the  double 
minimum  be  taken  off,  and  that  they  be  restored  to  the  market  at  the 
old  rate  of  one  dollar  and  twenty-five  cents  per  acre.  The  second  reso- 
lution refers  to  another  class  of  lands.  Many  grants  have  been  made  to 
railroads  in  this  State  which  have  been  forfeited  upon  non-user  of  tbe 
charter  of  the  railroad  company.  They  stand  blocked,  both  in  the  even 
and  odd  sections,  against  settlement.  For  this  reason  I  ask  that  this 
resolution  pass,  and  that  our  Senators  and  Representatives  be  instructed 
to  take  the  double  minimum  from  these  lands. 

Mr.  van  dyke.  Mr.  President :  I  think  the  resolution  probably  is 
a  very  good  one,  but  the  delegates  cannot  understand  it  from  hearing  it 
read  at  the  desk,  and  it  should  be  either  printed  or  referred,  I  move 
that  it  be  referred  to  the  ('ommittee  on  Land  and  Homestead  Exemptions. 
They  can  examine  it,  report  it,  and  have  it  adopted.  We  cannot  con- 
sider it  this  morning,  because  the  delegates  have  not  had  an  opportunity 
to  examine  it. 

Mb.  wyatt.  Mr.  President ;  I  suppose  it  would  be  well  to  have  the 
resolution  lay  over  until  to-morrow,  or  next  day.  I  am  in  favor  of  the 
passage  of  tbe  resolution  at  the  earliest  day  possible.  Congress  is  now  in 
session,  and  unless  the  resolution  is  forwarded  at  a  very  early  day  it  will 
do  no  good  at  the  present  session  of  Congress.  It  is  simply  to  take  off 
the  double  minimum  and  restore  the  lands  to  the  original  government 
price  of  one  dollar  and  twenty-five  cents  per  acre,  and  the  right  of  pre- 
emption and  homestead  to  one  hundred  and  sixtv  acres,  instead  of  eighty 
acres.  I  am  willing  that  the  resolution  should  lie  over,  and  be  printed 
in  the  Journal,  to  be  taken  up  to-morrow  morning. 

Mb.  HUESTIS.     I  make  that  motion. 

Mh.  blackmer.  Mr.  President:  I  would  call  the  gentleman's 
attention  to  the  phraseology  of  the  resolution.  I  see  that  be  uses  the 
expression  "instruct  our  Senators  and  request  our  Representatives." 
Now,  I  think  that  we  have  no  right  to  instruct  the  Senatorsof  this  State. 
It  should  be  in  the  form  of  a  request.  I  suggest  that  it  should  be  fixed 
before  it  is  printed. 

Mb.  WYATT.  I  am  willing  to  conform  to  the  phraseology  suggested 
by  the  gentleman. 

The  motion  prevailed. 

COMMITTEE  CLEBK. 

Mb.  OVERTON  offered  the  following  resolution : 

Betobitd,  That  the  sum  of  ten  dollars  be  and  is  hereby  ordered  to  be  paid  oat  of 
the  fiinds  of  this  t>>nvontion  to  J.  J.  Flynn,  for  services  rendered  as  Clerk  of  the 
Committee  on  State  Instltutlont  and  Public  BaltdJngs. 

The  president.    It  will  be  referred  to  the  Committee  on  Mileage 

and  Contingent  Expenses. 

Mb.  OVERTON.    The  committee  kept  theirown  minutes,  but  this 

The  PRESIDENT.    It  will  have  to  go  to  the  committee  under  the 

rules. 

CHINESE   IHHIOBATION. 

Mb.  MILLER.  Mr.  President:  I  move  that  the  Convention  now  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  Chinese. 

Carried. 
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Tuesday, 


IN  COMMITTEE  OP  THE  WHOLE. 

The  CHAIBMAN.  The  question  is  on  the  araendmeat  to  section 
one. 

SPIROB  OF  MB.  BBKBSTKCBKB. 

Mb.  BEERSTECHEB.  Mr.  Chairman,  and  gentlemen  of  the  Con- 
vention :  It  is  not  my  desire  or  object  to  enter  into  a  general  discussion 
of  the  evils  of  Chinese  immigration,  or  the  Chinese  presence  in  this 
State.  But  I  deem  it  necessary,  in  order  to  controvert  and,  if  possible, 
to  meet  some  of  the  claims  and  the  assertions  of  gentlemen  upon  this 
floor  in  relation  to  the  riglit  of  the  State  to  regulate  the  Chinese  res- 
idents and  the  Chinese  action  in  this  State,  to  say  a  few  words  in  refer- 
ence to  the  law  applicable  to  this  case,  as  I  understand  the  law  to  be.  It 
seems  to  me,  Mr.  Chairman,  that  there  has  been  too  much  scope,  too 
wide  a  latitude  allowed  to  the  decisions  that  have  been  rendered  upon 
the  subjects  touching  Chinese  residents  and  Chinese  immigration  in  this 
State.  With  due  deference  to  the  opinions  and  the  assertions  of  gentle- 
men upon  this  floor  as  to  the  power  of  the  State  to  regulate  this  matter, 
I  believe  that  the  State  has  the  power,  that  the  State  has  the  full  power, 
to  deal  with  and  solve  the  Chinese  question.  I  do  not  believe  that  it  is 
necessary  to  have  recourse  to  Congress.  I  believe,  to-day,  that  there  is  a 
reserve  power  inherent  in  the  State  of  California,  and  inherent  in  every 
sovereign  State  in  this  American  Union,  that  has  never  been  delegated, 
that  has  never  been  surrendered,  that  has  never  been  rubbed  from  the 
States,  because,  Mr.  Cliairnian,  I  believe,  sir,  that  in  these  latter  days 
there  has  been  a  tendency  to  rob  the  States  of  their  rights,  and  the  time 
has  come  when  persons  who  desire  to  see  American  institutions  perpet- 
uated, who  desire  to  see  the  spirit  that  actuated  the  founders  of  this 
country  carried  out  in  its  true  intent  and  purposes,  that  they  should  rise 
up  and  see  to  the  centralizing  efforts  at  Washmgton. 

It  is  conceded  by  all  jurists,  and  it  has  been  repeatedly  decided,  that 
the  Federal  Government  was  a  government  of  delegated  powers.  That 
there  were  no  original  powers  lodged  in  the  Federal  Government,  but 
that  all  of  the  powers  possessed  by  the  General  Government  were  those 
that  were  expressly  delegated  and  given  to  it  by  the  charter  of  its  cre- 
ation— the  Constitution  of  the  United  States.  Now,  in  the  Constitution 
of  the  United  States,  there  are  just  two  powers  lo<lgcd  in  the  General 
Government,  which  it  is  claimed  inhibit  the  Slate  from  acting  upon  the 
Chinese  question,  as  to  their  immigration,  or  as  to  their  residence.  The 
first  is  the  power  of  Congress  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes.  This  is 
found  in  article  one,  section  eight,  paragraph  three.  It  is  claimed  that 
Congress  has  the  exclusive  right  to  regulnte  commerce  with  foreign 
nations,  and  upon  this  it  is  claimed  that  the  State  would  have  no  power 
to  prevent  the  landing  of  immigrants,  whether  they  be  Mongolians,  or 
whether  they  be  of  any  other  race,  upon  the  shores  of  a  particular 
State.  The  second  power  is  the  treaty-making  power,  which  is  vested 
also  absolutely  and  exclusively  in  Congress.  Therefore  it  is  claimed, 
that,  first,  under  the  right  to  regulate  commerce ;  and,  second,  under 
the  treaty-making  power,  we  are  debarred  from  acting  in  this 
matter. 

I  call  attention  to  the  record  of  Story  on  the  Constitution,  page  three 
hundred  and  seventy-five,  in  which  Mr.  Story  discusses  the  power,  the 
scope,  and  the  force  of  a  treaty.  Mr.  Chairman,  it  seems  to  me  that  we 
have  given  too  much  sanctity  to  the  Burlingame  treaty.  The  people 
at  large  believe  a  treaty  to  be  a  component  of  the  Constitution.  They 
believe  a  treaty  to  be  a  firm  law  of  the  land;  but  a  treaty  is  neither  a 
component  part  of  the  Constitution,  nor  is  a  treaty  a  firm  law  of  the 
land  in  any  constitutional  sense  of  supremacy.  A  treaty  is  a  mere  Act 
of  Congress.  It  has  no  further  force,  and  it  has  no  further  effect  than 
an  Act  of  Congress  has.  And  whenever  an  Act  of  Congress  is  unconsti- 
tutional, if  the  treaty  endeavors  to  enact  the  same  thing,  the  treaty 
itself  is  unconstitutional.  If  the  Congress  of  the  United  States  endeavor 
to  encroach  upon  the  reserved  powers  of  the  State;  if  the  Congress  of  the 
United  States  endeavor  to  legislate  in  relation  to  the  internal  concerns 
of  the  State;  if  they  endeavor  to  pass  upon  the  police  regulations  of  a 
State  by  a  mere  Act  of  Congress,  that  would  be  unconstitutional  and  void. 
If  Congress  by  a  treaty  endeavor  to  do  the  same  thing,  that  treaty  is 
unconstitutional  and  void,  because  a  treaty  has  no  more  sanctity,  no 
more  force,  and  no  mom  effect  than  a  local  Act  of  Congress  that  has  only 
force  and  effect  in  this  country.  Mr.  Stoi^  says,  paragraph  1508 :  "  The 
power  '  to  make  treaties '  is,  by  the  Constitution,  general ;  and  of  course 
it  embraces  all  sorts  of  treaties,  for  peace  or  war;  for  commerce  or  terri- 
tory ;  for  alliance  or  succors;  for  indemnity,  for  injuries,  or  payment  of 
debts;  for  the  recognition  and  enforcement  of  the  principles  of  public 
law ;  and  for  any  other  purposes  which  the  policy  or  interests  of  inde- 

g indent  sovereigns  ma^  dictate  in  their  intercourse  with  each  other, 
ut,  though  the  power  is  thus  general  and  unrestricted,  it  is  not  to  be  so 
construed  as  to  destroy  the  fundamental  laws  of  the  State.  A  power 
given  by  the  Constitution  cannot  be  construed  to  authorize  a  destruction 
of  other  powers  given  in  the  same  instrument.  It  must  be  construed, 
therefore,  in  subordination  to  it ;  it  cannot  supersede  or  interfere  with 
any  other  of  its  fundamental  provisions.  Each  is  equally  obligatory, 
and  of  paramount  authority  within  ita  scope;  and  no  one  embraces  a 
right  to  annihilate  any  other.  A  treaty  to  change  the  organization  of 
the  government,  or  annihilate  its  sovereignty,  to  overturn  its  republican 
form,  or  to  deprive  it  of  its  constitutional  powers,  would  be  fold ;  because 
it  would  destroy  what  it  was  designed  merely  to  fulfill,  the  will  of  the 
people." 

In  a  note  to  section  eighteen  hundred  and  forty-two  of  the  same 
work,  it  is  said  that  though  a  treaty  is  a  law  of  the  land,  it  is  as  much  sub- 
ject to  repeal  as  any  legislative  act,  and  that  any  subsequent  Act  of  Con- 
gress conflicting  with  it  has  the  effect  of  repealing  it  pro  tanto.  And, 
Mr.  Chairman,  that  brings  me  to  the  fact  that  when  it  is  spoken  of 
appointing  an  International  Commission  for  the  purpose  of  abrogating 
or  modifying  the  existing  Burlingame  treaty,  it  is  merely  for  the  pur- 


pose of  delay.  Such  a  Commission  is  unnecessary,  because  Congress 
can  by  one  Act  wipe  out  the  existing  Burlingame  treaty,  and  it  is  not 
necessary  to  appoint  a  Commission  at  all,  because  it  has  been  repeatedly 
held  by  the  Supreme  Court  of  the  United  States  that  even  wnero  the  . 
treaty  was  mt  directly  repealed,  yet  if  any  Act  of  Congress  was  passed, 
which  was  in  conflict  with  an  existing  treaty,  that  Act  of  Congress 
vitiated  the  existing  treaty.  It  being  conceded,  therefore,  that  the  Gen- 
eral Government's  agreement  of  delegated  powers,  and  that  whatever 
is  not  expressly  given  to  it  yet  remains  with  the  States,  and  as  a  part 
of  the  reserve*!  powers  of  the  States,  I  call  attention  to  the  opinion  of 
Mr.  Justice  Woodbury  in  the  License  Cases,  as  reporU-d  in  the  fifth 
Howard,  page  six  hundred  and  twentj-nine;  and  I  would  here  say  to 
my  friend,  Mr.  Stuart,  that  these  opinions  are  not  the  opinions  of  what 
he  said  were  minority  Judges,  but  tney  are  the  opinions  of  the  Supreme 
Court  of  the  United  States,  rendered  in  eighteen  hundred  and  forty- 
eeven,  and  have  never  been  reversed,  changed,  or  altered.  Mr.  Justice 
Woodbury  says : 

"  It  is  the  undoubted  and  reserved  power  of  every  State  here,  as  a 
political  body,  to  decide,  independent  of  any  provisions  made  by  Con- 
gress, though  subject  not  to  conflict  with  any  oithem  when  rightful,  who 
shall  compose  its  population,  who  become  its  residents,  who  its  citizens, 
who  enjoy  the  privileges  of  its  laws  and  be  entitled  to  their  protection 
and  favor,  and  what  kind  of  business  it  will  tolerate  and  protect,  and 
no  one  government,  or  its  agent  or  navigators,  possess  any  right  to  make 
another  State,  against  its  consent,  a  penitentiary,  or  hospital,  or  poor- 
house  farm  for  its  wretched  outcasts,  or  a  receptacle  for  its  poisons  to 
health  and  instruments  for  gambling  and  debauchery.  Indeed,  this 
Court  has  deliberately  said:  'We  entertain  no  doubt  whatsoever 
that  the  States,  in  virtue  of  their  general  police  power,  possess  full  juris- 
diction to  arrest  and  restrain  runaway  slaves,  and  remove  them  from 
their  borders,  and  otherwise  to  secure  tnemselves  against  their  depreda-' 
tions  and  evil  example,  as  they  certainly  may  do  in  cases  of  idlers,  vaga- 
bonds, and  paupers."*    (Prigg  vs.  Penn.,  16  Peters,  62i.)  . 

In  the  same  case  Mr.  Justice  Grier  used  the  following  language: 

"It  has  been  frequently  decided  bpr  this  Court, '  that  the  jxiwers  which 
relate  to  merely  municipal  regulations,  or  what  may  more  properljr  be 
called  internal  police,  are  not  surrendered  by  the  States,  or  restrained 
by  the  Constitution  of  the  United  States,  and  that  consequently,  in  rela- 
tion to  these,  the  authority  of  the  State  is  complete,  unqualified,  and 
conclusive.'  Without  attempting  to  define  what  are  the  peculiar  subjects 
or  limits  of  this  power,  it  may  safely  be  aflirtaed,  that  every  law  for  the 
restraint  and  punishment  of*^  crime,  for  the  preservation  of  the  public 
pe.ice,  health,  and  morals,  must  come  within  this  category.  As  subjects 
of  legislation,  they  are  from  their  very  nature  of  primary  importance. 
They  lie  at  the  foundation  of  social  existence;  they  are  for  the  protection 
of  life  and  liberty,  and  necessarily  compel  all  laws  on  the  subjects  of 
secondary  importance,  which  relates  only  to  property,  convenience,  or- 
luxury,  to  recede,  when  they  come  in  contact  or  collision,  '  solus popuJi 
suprema  lex.' " 

A  Slate  forming  part  of  the  American  Union  is  nothing  less  than  a 
family  forming  a  part  of  a  community,  and  as  well  might  the  municipal 
government — as  well  might  the  Board  of  Supervisors  of  San  Francisco- 
dictate  what  sort  of  men  should  dwell  in  the  families  of  that  city  as  for 
the  Congress  of  the  United  States  to  dictate  to  the  State  of  California,  or 
to  any  other  State  of  this  American  Union,  what  sort  of  people  should 
dwell  within  its  boundaries,  providing  the  inhabitants  or  citizens  of  that 
State  did  not  desire  these  people  to  remain  there.  The  whole  social 
fabric  is  founded  upon  the  family,  and  our  government  is  founded  upon 
the  States.  If  you  destroy  the  familj'  you  destroy  the  social  fabric — 
you  undermine  and  destroy  civilization — and  if  you  deny  the  power  of 
the  States  you  destroy  the  American  Union,  and  you  are  drifting  into 
absolutism,  and  you  are  drifting  into  monarchy — and  I  think  we  are 
going  there  rapidly. 

"  u  the  right  to  control  those  subjects  be  'complete,  unqualified,  and 
conclusive,'  in  the  State  Legislatures,  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their  operations  on  any  ground  of 
prerogative  or  supremacy.  The  exigencies  of  the  social  compact  require 
that  such  laws  be  executed  before  and  above  all  others." 

Speaking  of  police  regulations  and  internal  regulations,  he  says : 

"It  is  for  this  reason  that  laws  which  protect  public  health,  com- 
pel mere  commercial  relations  to  submit  to  their  control.  They  restrain 
the  liberty  of  the  passengers,  they  operate  on  the  ship  which  is  the 
instrument  of  commerce,  and  its  officers,  and  even  the  agents  of  naviga- 
tion. They  seize  the  infected  cargo  and  cast  it  overboard.  The  soldier 
and  the  sailor,  though  in  the  service  of  the  government,  are  arrested, 
imprisoned,  and  punished  for  their  offenses  against  society.  Paupers 
and  convicts  are  refused  admission  into  the  country.  All  these  things 
are  done,  not  from  any  jxiwer  which  the  States  assume  to  regulate  com- 
merce or  to  interfere  with  the  regulations  of  Congress,  but  because  police 
laws  for  the  preservation  of  health,  prevention  of  crime,  and  protection 
of  the  public  welfare,  must  of  necessity  have  a  full  and  free  operation 
aocording  to  the  exigency  which  requires  their  interference." 

I  also  call  attention  to  the  Words  of  Mr.  Justice  McLean  in  the  same 
case: 

"The  States,  resting  upon  their  original  basis  of  sovereignty,  subject 
only  to  the  exceptions  stated,  exercise  their  powers  over  everything 
connected  with  their  social  and  internal  condition.  A  State  regulates  its 
domestic  commerce,  contracts,  the  transmission  of  estates,  real  and  per- 
sonal, and  acts  upon  all  internal  matters  which  relate  to  its  moral  and 
political  welfare.  Over  these  subjects  the  Federal  Government  has  no 
power.  They  appertain  to  the  State  sovereignty  as  exclusively  as  powers 
exclusively  delegated  appertain  to  the  General  Government" 

Mr.  Chairman,  the  decisions  which  are  pointed  out,  and  upon  the 
authority  of  which  it  is  stated  we  cannot  prohibit  the  immigration  of 
Chinese,  and  that  wo  cannot  regulate  their  presence  among  us,  have  never 
attempted  to  go  to  that  extent.    The  trouble  is  this:  it  has  been  stated 
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that  these  decisions  went  entirely  beyond  their  intent,  entirely  beyond 
their  scope,  and  entirely  beyond  the  authority  that  was  given  to  them 
by  the  Courts  that  rendered  them.  The  Legislature  of.  this  State  has 
attempted  to  meet  and  to  solve  this  problem,  but  in  their  legislation 
they  have  gone  too  far;  they  have  met  the  Chinese  immigrants  while 
they  were  yet  within  the  protection  of  the  laws  of  the  United  States; 
while  they  were  yet  part  and  parcel  of  the  subjects  protected  by  that 
exclusive  regulation  of  foreign  commerce  vested  in  Congress.  These 
laws  attempted  to  levy  a  tax,  attempted  to  put  a  restraint  upon  Chinese 
immigration,  while  Chinese  immigration  was  protected  by  that  exclusive 

gower  vested  in  Congress.  But  neither  the  Supreme  Court  of  the  United 
tates  nor  any  other  Court,  State  or  Federal,  have  ever  decided  that  the 
State,  after  the  Chinese  have  landed  within  the  territorial  limits  of  the 
State,  do  not  have  the  right  to  control  them.  The  distinction  is  very 
clearly  pointed  out  by  Mr.  Justice  McLean  in  his  opinion,  oa  page  five 
hundred  and  ninety-two.    He  says: 

"  The  police  power  of  a  State  and  the  foreign  commercial  power  of 
Congress  must  stand  together."  There  is  no  conflict  between  the  two. 
The  foreign  commercial  power  of  Congress  brings  the  goods  or  persons 
into  the  harbor.  It  brings  the  goods  or  persons  up  to  the  dock,  up  to 
the  wharf;  but  when  the  Chinaman  leaves  the  ship,  and  when  the  goods 
leave  the  ship;  when  the  Chinaman  walks  upon  our  streets  and  goes 
into  our  houses;  when  the  goods  are  taken  from  the  ship  and  placed 
into  our  warehouses  and  become  the  property  of  citizens  of  this  State; 
when  the  Chinaman  desires  to  become  an  inhabitant  of  this  State  and 
to  dwell  here,  then  the  power  of  Congress  ceases  the  moment  he  places 
his  foot  upon  the  wharf.  The  moment  the  goods  are  carried  over  the 
gang-plank  of  the  ship,  then  the  police  power  of  the  State  attaches.  The 
trouble  with  the  legislation  of  this  State  heretofore  has  been  that  they 
always  attempted  to  go  on  board  the  ships.  They  attempted  to  cross  the 
g&ng-planks,  and  we  cannot  do  it,  because  the  United  States  law  is  around 
and  atwut  that  ship  as  a  wall,  and  keeps  us  from  it.  We  dare  not  go  on 
the  gang-plank;  we  dare  not  enter  the  ship,  because  there  the  powers  of 
Congress  are  preeminent  and  exclusive.  But  when  the  Mongolian 
leaves  the  ship,  when  he  comes  within  the  territorial  limits  of  the  State, 
then  he  is  within  the  jurisdiction  of  the  State,  and  the  State  has  got  the 
exclusive  power  over  him,  and  Congress  has  got  no  further  power  at  all. 
Mr.  Justice  McLean  says: 

"The  police  power  of  a  State  and  the  foreign  commercial  power  of 
Congress  must  stand  together."  Because  they  can  stand  together.  There 
is  no  conflict  between  the  two.  There  is  an  end  of  the  one  and  a  com- 
mencement of  the  other.  They  do  not  overlap  each  other;  and  where 
we  have  erred  every  time  in  the  State  legislation,  has  been  that  we  have 
gone  beyond  our  power.  "  Neither  of  them  can  be  so  exercised  as  mate- 
rially to  affect  the  other.  The  sources  and  objects  of  these  powers  are 
exclusive,  distinct,  and  independent,  and  are  essential  to  both  govem- 
menta.  The  one  operates  oa  our  foreign  commerce,  the  other  upon  the 
internal  concerns  of  a  State.  The  former  ceases  where  the  foreign  pro- 
duct becomes  commingled  with  the  other  property  in  the  State.  At  this 
point  the  local  law  attaches,  and  regulates  it  as  it  does  other  property." 
That  decision  has  never  been  reversed.  It  stands  unreversed  to-day, 
and  none  of  the  cases  that  have  been  carried  to  the  Supreme  Court  at 
'Washington  have  ever  reversed  that  decision,  and  it  is  the  Supreme 
law  to-day.  It  is  clear,  and  the  wayfaring  man,  though  a  fool,  can 
read  it.  It  says,  again:  "The  one  o}ierates  upon  foreign  intercourse, 
the  other  upon  the  internal  concerns  of  a  State.  The  former  ceases  when 
the  foreign  product" — be  it  a  Cliinamaa  or  be  it  a  bale  of  cotton  (it 
makes  no  diflference  at  all  as  regards  the  decision) — "becomes  commin- 
gled with  the  other  property  of  the  Stale.  At  this  point  the  local  law 
attaches,  and  regulates  it  as  it  does  other  property  " — or  other  people 
within  the  confines  of  the  State. 

Mr.  Chairman,  I  have  examined  the  report  of  the  Committee  on  Chi- 
nese. I  have  examined  the  first  section,  and  after  the  examination  of 
that  section  I  was  not  at  all  surprised  that  the  Chairman  of  the  com- 
mittee could  defend  the  section,  and  could  state  to  the  Convention  that 
be  was  in  favor  of  section  one.  Section  one  is  not  obbjectionable  in  any 
•ente.  Section  one  would  not  be  objectionable  to  Colonel  Bee.  Section 
one  would  not  be  objectionable  to  the  Chinese  residents  of  the  State  of 
California,  because  section  one  simply  means  nothing  at  all.  Section 
one  is  a  mere  declaration  of  the  powers  that  exist  and  are  inherent  in  the 
State,  and  always  have  existed,  and  always  have  been  inherent  in  the 
State.  The  trouble  seems  to  bo  that  there  is  a  belief  that  we  can  confer 
power  upon  ourselves;  that  by  making  a  Constitution,  and  by  having 
certain  sentences  printed  in  that  Constitution,  that  we  can  delegate  and 
vest  powers  in  ourselves.  Kow,  the  Constitution  is  no  charter  of  lib- 
erties at  all.  A  Constitution,  in  the  American  sense,  is  a  mere  restric- 
tion of  powers,  and  is  no  delegation,  and  never  can  be  a  delegation  of 
powers.  All  these  powers  are  inherent  in  the  people,  whether  they  be 
expreesed  or  unexpressed,  and  the  Legislature  can  act  without  any 
declaration  of  this  character. 

But,  Mr.  Chairman,  I  propose  to  vote  for  section  one,  because,  at  all 
events  it  will  express  what  is  the  will  and  the  wish  and  the  opinion 
of  the  people  and  of  the  Convention.  I  am  in  favor  of  every  section  of 
the  report,  even  the  most  ultra  section.  If  these  sections,  all  of  them — 
and  perhaps  there  are  some  of  them  that  would  not  be  constitutional — at 
all  events,  the  Chinese  of  this  State  will  be  obliged  to  take  these  sec- 
tions into  the  Courts  and  have  their  rights  decided;  and  in  that  way 
the  people  of  the  State  can  only  gain,  and  they  will  never  lose,  by  the 
adoption  of  this  report.  That  the  absolute  power  to  regulate  the 
Chinese  residents  within  the  confines  of  this  State  rests  with  the  State 
is  inherent  in  the  people  to-day,  and  can  be  expressed  by  their  repre- 
sentatives in  Legislature  assembled,  I  have  no  doubt;  not  the  least. 
We  can  drive  them  from  the  confines  of  this  Slate  to-day,  but,  Mr. 
Ciuurman,  I  have  serious  doubts  whether  we  can  say  to  them  that  they 
cannot  come  here.  We  can  say  to  them,  "  You  shall  not  stay  here." 
We  hare  attempted  to  say,  "  You  cannot  come  here;"  and  we  have  been 


told  that  we  were  exceeding  our  powers.  We  have  never  attempted  to 
say,  "  You  cannot  Slav  here;"  and  we  have  never  been  told  that  if  we 
did  say  that  we  would  be  exceeding  our  powers.  I  believe  that  we  can 
say  to  the  Chinese,  "You  cannot  stay  here;"  and  I  believe  we  can 
say,  "  We  propose  to  regulate  you,  even  the  short  time  we  dp  allow  you 
to  stay  here." 

As  I  said  in  the  commencement,  I  do  not  desire  to  speak  in  relation 
to  the  damaging  and  blighting  influence  of  the  presence  of  the  Chinese. 
I  merely  desire  to  state  upon  this  subject,  that  unless  the  Chinaman  is 
driven  from  the  State  the  white  man  will  be  obliged  to  leave  the  State. 
I  speak  for  the  young  men.  I  speak  for  the  rising  generation.  I  speak 
for  the  men  that  stand  here  to-day  and  expect  to  stand  here  after  many 
of  this  Convention  have  passed  away.  I  ask,  on  behalf  of  the  young 
men  of  this  State,  that  they  be  not  obliged  to  compete  with  Mongolian 
slave  labor.  A  voung  man  has  no  chance  in  this  State  to-day  if  he  is  a 
workingman.  ft  does  not  matter  for  the  opulent.  It  does  not  matter 
for  the  people  that  live  in  palaces,  that  wear  silk  dresses  and  diamond 
rings.  It  makes  no  difference  to  them  whether  their  laborers  be  Mon- 
golian serfs, or  white  free  men,  or  white  free  women.  But  it  does  matter 
to  the  white  free  man  and  to  the  white  free  woman  that  are  obliged  to 
labor  for  their  daily  sust(>uance.  There  is  not  a  man  upon  this  floor 
to-day,  Mr.  Chairman,  and  I  challenge  contradiction  by  any  gentleman 
here,  who  will  say  that  a  white  man  or  a  white  woman  can  compete 
against  Chinese  serf  labor.  I  do  not  desire,  as  I  said,  to  enter  into  the 
minutise  and  into  the  details  of  the  subject,  but  it  is  a  well  known  fact, 
as  has  before  been  said  upon  this  floor,  that  if  the  white  man  works  for 
a  dollar  a  day,  the  Chinaman  can  work  for  fifty  cents;  if  the  white  man 
can  work  forfifty  cents,  the  Chinaman  will  work  for  ten  cents.  We  can- 
not compete  with  them.  This  is  what  has  driven  the  boys  of  San  Fran- 
cisco into  hoodlumism  and  the  girls  into  bouses  of  prostitution.  It  is 
because  labor  has  become  degraded,  and  labor  ought  not  to  be  degraded. 
Labor  ought  to  be  ennobled.  Wherever  a  mongrel  and  servile  class  arc 
the  laborers  of  a  country,  in  that  country  labor  oecomes  degraded  in  the 
eyes  of  the  people ;  anil  labor  to-day  is  looked  upon  by  a  lar^e  class  of 
people  in  the  State  of  California  as  being  degrading  and  debasmg.  It  is 
for  the  rising  generation  that  we  ask  that  a  provision  be  inserted  in  this 
Constitution  forever  saying  to  the  Chinaman,  "Halt!  Thus  far  and  no 
fartherl  You  must  leave  this  country  I  You  mustgo  outi  You  must 
surrender  it  to  the  people  to  whom  it  belongs."  You  must  give  it  to  the 
young  man  and  the  young  woman  for  their  heritage  if  you  expect  to  , 
wipe  out  hoodlumism.  If  you  expect  to  wipe  out  crime  you  must  wipe 
out  the  presence  of  the  Mongolian  in  our  midst.  I  desire,  at  the  proper 
time,  to  offer,as  an  additional  section,  the  following: 

"Section  — .    All  persons  of  foreign  birth,  before  engaging;  in  anjr 
manner  of  employment  on  their  own  account,  or  for  others,  within  this  ' 
State,  shall  first  procure  a  certificate  of  authority;  such  certificate  shall  ,' 
be  issued  to  any  applicant  of  a  race  eligible  to  citizenship  under  the  ; 
laws  of  the  State,  without  cost,  by  any  Court  of  record  of  the  State.  ' 
No  person  of  foreign  birth  shall  engage  or  continue  in  any  manner  of  { 
employment  in  this  State  unless  posseted  of  such  certificate;  nor  shall  | 
any  person,  copartnership,  company,  or  corporation,  directly  or  indi- 
rectly, employ  any  person  of  foreign  birth  within  this  State,  unless  such   , 
person  possess  such  certificate.    The  Legislature  shall  provide  for  pun- 
ishment of  violations  of  this  section.     Prosecutions  shall  be  maintain-     ■ 
able  against  both  employers  and  employ^.    Each  day's  violation  shall    '^ 
constitute  a  distinct  ofieuse." 

gPKICH  or  UK.  KLRINE. 

Mr.  KLEIN£.  Mr.  President,  and  gentlemen  of  the  Convention : 
What  would  you  think  of  a  man  that  would  ridicule  and  that  would 
trifle  at  the  death  bed  of  his  father,  or  mother,  or  sister?  What  would 
you  think  of  him  ?  You  would  say  he  is  a  villain,  or  a  knave,  or  a 
fool.  Any  man  of  feeling  would  forbear  to  do  so,  and  yet,  Mr.  Presi- 
dent, yesterday  I  had  to  witness  such  an  outrage.  Mr.  President,  and 
gentlemen  of  this  Convention,  we  have  fifty  delegates  on  this  floor  who 
would  not  be  here  tu-day  if  it  was  not  for  the  Chinese  question,  and 
they  dare  not  deny  this.  They  would  not  be  here — perhaps  some  of 
them  would  be  at  day's  work  for  one  dollar  and  fifty  cents  per  day ;  and 
yet  when  this  (question  came  up  yesterday  they  went  out  in  the  lobby, 
and  treated  it  with  utter  contempt.  If  this  is  the  conduct  of  gentlemen 
I  ask  you  to  inform  me  of  the  meaning  of  a  gentleman.  I  do  not  read 
it  so  in  Webster's  Dictionary.  I  acknowledge  that  I  was  elected  as  a 
delegate  to  this  Convention  on  the  Chinese  question,  and,  gentlemen, 
this  question  is  to  me  as  solemn  as  the  grave.  I  cannot  tnflo  with  it. 
Why?  Because  I  see  the  future  before  me.  I  see  this  country  will  be 
overflowed  by  a  lot  of  degraded  Mongolian  serfs.  Gentlemen  of  the 
Convention,  I  used  to  live  in  the  Southern  States  when  the  slave-owners 
looked  upon  the  white  man  that  worked  as  "  common  white  trash."  A 
feeling  of  superiority  is  manifested  among  these  coolie  employers 
towards  their  white  brother  that  has  to  work  for  a  living.  Mr.  Presi- 
dent, I  tell  you  this  is  a  question  to  me  as  solemn  as  the  grave.  I  have 
no  heart  to  trifle  with  it.  Why,  I  can  see  as  plain  as  I  see  my  hand 
before  me,  that  this  State  is  doomed  for  the  white  man  who  has  to  earn 
his  bread  by  the  sweat  of  his  brow.  Already  we  see  that  our  white 
brothers  and  sisters  have  to  go  and  look  round  for  a  job  to  work  for  a 
dollar  a  day. 

,  Gentlemen,  any  nation  that  will  look  upon  labor  as  degrading,  that 
nation  cannot  stand.  And  you  talk  about  the  Burlingame  treaty  I  The 
Burlingame  treaty  is  a  fraud  from  the  beginning.  lean  prove  this  to 
yon.  When  Mr.  Burlingame  made  the  treaty,  the  Government  of  China 
didn't  hardly  know  nothing  about  it.  And  Mr.  President,  and  gentle- 
men of  this  Convention, you  remember  that  when  Mr,  Burlingame  came 
back  ho  lived  only  a  Ifew  years.  He  died.  He  died  almost  in  despair. 
Now  we  look  a  great  deal  to  Congress.  Now,  gentlemen,  I  tell  you 
Congress  will  never  do  anything  for  us.  This  Mongolian  invasion 
is  a  combination  between  capital  and  the  churches,  and  you  know  it. 
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I  will  tell  you  how.  I  will  prove  this  to  you.  The  churches,  both 
Protestant  and  Catholics — Protestants  more  than  Catholics,  I  am  sorij 
to  say — they  t«ll  you  that  we  will  bring  the  Chinese  coolies  to  this 
Pacific  Coast  and  convert  them  to  Christianity.  Now,  Mr.  President,  I 
will  prove  to  you  now,  and  to  the  gentlemen  of  this  Convention,  and 
those  that  hear  my  voice,  how  they  have  succeeded.  For  the  last 
twenty -seven  years — I,  myself,  am  a  resident  of  the  State  overa  quarter 
of  a,  century,  and  I  know  whereof  I  speak — for  the  last  twenty-five 
years — listen — for  the  last  twenty-five  years  only  about  one  hundred  and 
fifty  out  of  two  hundred  and  fifty  thousand  has  been  converted  to  Chris- 
tianity, according  to  the  testimony  of  about  fifteen  ministers  of  the  State 
of  California.  I  can  read  about  this.  Mr.  Blakeslee,  a  Congregational 
minister,  says  that  during  his  mission  only  about  forty  or  fifty  has  been 
converted,  and  out  of  these  fifty  half  of  thetn  have  been  instructed  in 
China,  and  not  a  single  one  of  these  converts  who  have  made  a  profes- 
sion of  Christianity  has  ever  assimilated  and  adopted  our  manners  in 
any  shape  or  form,  but  they  have  remained  the  same  coolies.  The 
same  degraded  coolies  that  they  were  before. 

What  has  these  long-faced  preachers  done?  They  have  driven  our 
poor  white  men,  our  white  boys,  and  white  girls  into  hoodlumism. 
They  have  made  our  poor  white  girls  what?  Prostitutes  I  It  is  almost 
impossible  for  a  poor  white  servant  girl  to  iind  employment  in  a  white 
family.  No  I  The  mistress  of  the  house  wants  a  Chinaman.  She 
want«  a  Chinaman,  why  ?  He  is  very  handy.  She  can  say,  "John,  do 
this,"  and  John  does  it,  and  John  never  says  a  word.  He  keeps  quiet; 
only  when  he  eoes  home  to  his  shantv  in  Chinatown,  and  then  he  tells 
all  about  it — wnat  he  has  seen,  and  wliat  he  has  heard.  There  you  see 
what  the  missionaries  have  done  by  importing  Chinese  here.  Rev.  Mr. 
Gibson  went  to  China  for  the  purpose  of  converting  Chinamen.  He 
remained  there  several  years,  but  the  work  was  so  self-denying  he  did 
not  remain,  but  came  back  right  in  the  midst  of  Chinatown,  where  he 
gets  a  fine,  fat  salary.    Christian  charity  always  begins  at  home. 

It  is  almost  impossible  for  a  white  man  to  get  work,  and  I  assure  you, 
Mr.  President,  and  gentlemen  of  this  Convention,  there  is  not  a  place  in 
the  civilized  world — listen ! — there  is  not  a  place  in  the  civilized  world 
that  would  submit  to  such  an  outrage  as  the  people  of  the  Pacific  Coast. 
There  was  never  a  government  in  the  civilized  world  that  would  degrade 
its  citizens  to  the  level  of  the  slave,  only  this  government.  And  let 
me  tell  you,  I  am  not  a  prophet,  nor  the  son  of  a  prophet,  but  I  believe, 
as  God  is  my  witness,  that  the  working  classes  will  rise  in  a  mass,  they 
will  not  submit  to  such  an  outrage.  These  men  that  have  fought  your 
battles  through  the  late  war — you  have  stripped  their  children,  you  have! 
You  take  away  their  rights,  and  now  what  are  you  doing?  You  take 
their  children  and  start  them  off  for  low,  coolie,  servile  laborers.  But 
would  these  coolies  defend  you  when  your  country  is  in  danger?  Will 
they  maroh  to  the  front  as  our  servants  marched  upon  the  late  war? 
No  1  They  will  laugh  at  you ;  and  then  you  may  call  upon  the  tramps 
that  you  now  say  one  dollar  a  day  is  enough  for;  then  you  will  call 
upon  these  men  to  defend  y<^u;  but  these  men,  remember,  will  not 
defend  you.  They  will  do  their  best  against  you,  and  they  would  do 
right !  Now,  gentlemen,  perhnps  some  of  you  remember — I  don't  know, 
perhaps  some  of  you  were  slave-holders  In  the  South— they  drove 
ne^n>es,  they  bought  and  sold  negroes.  I  know  a  few  of  them  here. 
I  lived  in  the  Southern  States,  and  I  tell  yon  the  slave-holders  always 
looked  upon  the  white  people  that  had  to.  work  for  a  living — it  was  a 
common  expression— "  the  poor  white  trash."  The  poor  white  trash  1 
That  is  the  expression  the  slave-holders  used  to  make  of^the  white  people, 
aud  that  is  certainly  the  case  now  with  those  that  employ  eoolies.  They 
do  not  care  for  the  "white  man,  for  the  poor  white  man,  only  when  they 
are  in  trouble. 

Now,  gentlemen,  let  us  look  at  it  now — at  the  coolie  question.  Are 
they  a  benefit  to  us?  I  tell  you  they  have  extracted  one  hundred  and 
eighty  million  dollars  from  the  State  of  California  in  the  last  twenty 
years.  Every  dollar  a  Chinaman  receives,  ninety  cents  goes  back  to 
China.  Now,  we  have  forty  thousand  of  these  coolies,  servile  laborers, 
in  San  Francisco.  That  is  an  average  of  forty  thousand  dollars  a  day 
the^  draw  out  of  cireulation.  Now,  what  would  be  the  benefit  sup- 
posing our  white  fellow  citizens  would  be  there.  Wouldn't  that  remain 
m  the  State?  Wouldn't  our  city  be  prosperous?  But  no!  The  white 
rich  arlstocrats'and  the  moneyed  aristocrats  they  want  the  Chinaman,  and 
the  white  girls  and  the  white  boys  they  can  go  to  perdition.  If  they  only 
succeed  in  converting  one  Chinaman,  they  do  not  care  whether  ten 
thousand  white  girls  and  boys  go  to  perdition. 

Now,  let  us  look  at  it  in  auother  light.  Are  the  property  holders 
benefited  by  it?  Every  China  quarter  in  Chinatown — every  property 
is  depreciated.  Chinatown  to-day,  in  San  Francisco,  would  be  the  best 
and  healthiest  part  of  San  Francisco  if  it  was  not  for  these  coolie  slaves. 
All  the  neighborhood  around  there  is  depreciated — the  property  is 
depreciated.  The  Chinaman  is  very  shrewd  in  one  sense.  He  is  wil- 
ling to  pay.  He  never  fights  against  big  rent  at  first;  but  as  soon  as  he 
has  possession  of  the  property  he  dictates  bis  own  price,  and  he  will  get 
it  for  his  own  price  all  the  time,  for  John  kn)ws  that  wherever  ne 
occupies  a  place  it  cannot  be  occupied  by  any  intelligent  race,  and  there- 
fore John  has  io  one  sense  a  little  more  shrewdness  than  some  of  our 
white  people. 

Now,  let  us  look  at  it  in  another  light,  gentlemen.  Sir,  I  have  listened 
to  my  young  friend  here  who  made  a  remark  yesterday  that  California 
was  a  prosperous  State  in  spite  of  the  Chinese.  Now,  I  diflfer  with  him, 
and  I  will  show  you  where  he  is  mistaken.  California  to-day  is  the 
most  degraded  and  impoverished  State  in  the  Union  I  And  I  will  show 
you  why.  California,  I  admit,  is  a  prosperous  State  for  the  railroad 
kings.  I  admit  California  is  a  prosperous  State  for  the  bank  robbers.  I 
admit  this;  but  California  and  the  Pacific  Coasf  is  the  most  degraded 
flace  for  a  poor  white  working  man  to  come  to.  If  a  white  man  has  to 
come  here  let  him  come,  and  let  him  be  on  an  equality  with  the  China- 
man,   I  know  some  of  these  aristocrats.    They  were  poor  here  once, 


but  they  remember  not  the  day  when  they  were  poor,  and  they  care  not 
for  their  fellow  white  citizens.  Gentlemen,  I  must  say,  with  all  respect 
to  mv  adopted  country,  the  Americans — some  of  our  Americans— they 
are  tie  meanest  men  on  the  face  of  the  earth  I  They  do  not  care  a  con- 
tinental for  their  fellow  man  as  long  as  their  pockets  are  filled. 

Now,  again,  I  have  heard  men  say,  "  Have  the  Chinamen  not  the  same 
right  as  a  European?"  Nov  to  compare  the  coolie  importation  with 
European  immigration  is  absurd;  and  no  man  that  is  possessed  of  com- 
mon sense  would  use — would  make  use  of  such  an  assertion.  To  compare 
the  Caucasian — you  who  have  been  raised  where  we  all  came  from — to 
compare  them  with  the  low  Chinese  coolies  I  No  one  but  an  insane  man 
could  make  such  an  assertion.  The  European  comes  here,  gentlemen,  and 
does  sometbine  to  improve  our  country.  He  comes  here  with  the  same 
religion,  with  the  same  feelings,  with  the  same  principles  which  we  pos- 
sess; and  v^e  shake  hands  with  him,  and  we  do  right.  He  improves  the 
country,  and  he  fights  for  the  country.  Over  one  hundred  and  fifty 
thousand  souls  fought  under  the  stars  and  stripes  that  were  naturalized 
citizens.  Would  one  hundred  and  fifty  thousand  coolie  slaves  fight  for 
you?  Not  much!  Will  they  fight  for  you  ?  If  you  think  so,  you  must  be 
very  far  back,  sure.  Now  tRe  coolie — I  appeal  to  the  old  pioneers — I 
appeal  to  you,  gentlemen,  who  have  been  pioneers  of  California,  and  you 
will  bear  witness  with  me  that  sinoe  the  last  twenty-eight  years  have  you 
ever  known  any  Chinaman  that  assimilated  with  us?  If  I  told  you 
"yes,"  I  would  tell  you  a  lie.  I  have  never  known  not  one  yet.  I 
have  known  some  of  them  since  fifty-four,  and  I  know  them  to-day, 
and  they  are  the  same  to-day  as  they  were  in  fifty-four.  Are  these  the 
people  we  want  here? 

Now  you  are  talking  about  the  Burlingame  treaty.  I  will  tell  ^ou 
something  about  the  Burlingame  treaty.  As  I  told  you  before,  it  is  a 
fraud.  Why  ?  Because  it  is  a  one-sided  treaty.  How  can  we  remedy 
this?  Look  here,  what  we  done  by  an  Act  of"^  Congress,  approved  July 
seventh,  seventeen  hundred  and  ninety-eight:  "All  treaties  between 
France  and  the  United  States  are  declared  null  and  void,  and  no  longer 
obligatory  on  the  United  States."  The  United  States  could  declare  a 
treaty  null  and  void  with  the  French  Government,  but  you  tell  me  that 
we  could  not  do  it  with  China.  And  something  else.  The  American 
citizens  are  not  subject  to  the  laws  of  China,  while  Chinese  are  subject 
to  the  laws  of  the  United  Slates.  England  has  a  treaty  with  China. 
What  does  England  do?  What  do  the  colonies  in  Australia  do?  They 
manage  these  affairs,  and  to-day  Australia  is  a  very  hot  place  for  the 
Chinese.  They  cannot  remain  there  because  the  government  don't 
want  them  there.  But  then  you  say,  if  we  break  the  treaty  we  won't 
get  tea.  Gentlemen,  we  got  tea  before  we  made  the  treaty  with  China. 
We  will  get  all  the  tea  we  want.  No  nation  upon  earth  except  this 
would  allow  it.  For  three  thousand  American  merehants  our  country 
is  to  be  overflowed  with  slave  labor.  The  Pacific  Steamship  Company, 
what  are  they  doing?  They  have  a  contract  with  the  Six  Chinese  Com- 
panies to  bring  these  coolies  here,  and  no  coolie  can  leave  this  State 
without  a  certificate.  He  cannot  go  without  a  |>ass  from  his  masters. 
The  negro  in  the  Southern  States  could  never  absent  himself  without  a 
permit  from  his  master  or  mistress,  and  this  steamship  company  are  not 
allowed  to  take  any  Chinaman  back  to  China  without  he  has  a  permit 
from  the  Six  Chinese  Companies. 

Now,  according  to  the  testimony  of  all  the  ministers,  doctors,  and 
lawyers  in  San  Francisco,  they  all  testify  that  the  Chinese  are  a  curse; 
that  ninety-nine  out  of  one  hundred  Chinawomen  are  prostitutes.  We 
have  the  testimony  of  Dr.  Toland.  We  have  the  testimony  of  Rev.  Otis 
Gibson.  He  himself  testifies  that  ninety-nine  out  of  one  hundred 
Chinawomen  are  prostitutes;  and  our  government  knows  it,  and  we  all 
know  it:  and  our  fine  State  government  in  California  knows  it;  and 
yet,  in  the  face  of  all  these  witnesses,  they  say :  "  Oh,  we  can  do  nothing 
with  it;  we  can  do  nothing  with  it  I"  Why  can't  they  do  nothing  with 
it?  Because  they  are  owned,  body  and  soul,  by  the  Six  Chinese  Com- 
panies. And  if  gentlemen  could  see  to-dav  the  influence  which  these 
Six  Chinese  Companies  have  upon  our  Ke<feral,  State,  city,  and  county 
oflicers,  you  would  be  surprised.  Is  it  possible  for  human  nature  to  go 
so  low?    And  yet,  this  is  a  fact.    All  the  witnesses  have  declared  it  so. 

And  now,  I  tell  you  I  have  no  hope  whatever  in  Congress.  Congress 
will  do  nothing  for  us,  let  me  tell  you".  We  have  pleaded  (o  Congress 
for  the  last  ten  years, and  they  have  said  :  "  Wait;  wait  a  little  longer." 
And  that  is  all  the  comfort  we  get;  and  our  poor  and  the  rising  genera- 
tion are  condemned  to  an  everlasting  servitude.  That  is  just  the  result 
connected  with  this  China  question.  This  coolie  importation  will  never 
be  stopped  except  the  hardy  sons  of  toil  stop  it.  If  they  don't  stop  it, 
they  have  to  work  like  the  Chinaman.  Don't  look  to  Congress;  don't 
look  to  thearistocrats,  they  don't  care  nothing  for  you.  They  have  lost 
their  four  million  of  slaves  and  they  want  these  serfs  in  their  place. 
Remember  thatl  They  want  these  serfs  in  their  place.  They  are  not 
satisfied,  and  the  Chinese  are  the  only  nation  that  can  furnish  what  they 
want. 

Therefore,  gentlemen,  remember  I  am  not  a  prophet,  nor  the  son  of  a 
prophet;  but  one  fact  I  know,  that  the  Chinese  curse  will  never  be 
cured  except  the  people  rise  in  a  mass;  and  you  know  self-preservation 
is  the  first  law  of^  nature,  and  also  the  first  law  of  nations.  Any  gov- 
ernment that  will  allow  a  degraded  race  to  come  and  degrade  its  citizens, 
such  a  government  is  not  worthy  of  respect.  Such  a  government  is  not 
worthy  of  respect,  and  such  a  government  is  not  with  the  people.  There- 
fore, I  say  the  only  remedy  will  be,  the  sons  of  toil  must  rise  and  get  rid 
of  the  coolie  servitude,  or  else  the  coolies  will  get  rid  of  you.  There  is 
only  one  thing  to  be  done;  either  you  must  leave  or  the  coolie  must 
leave  1    [Applause.] 

SPKEOB  OF  MR.  BARBOCB. 

Mr.  BARBOUR.  Mr.  Chairman :  The  temper  of  this  Convention  is 
probably  against  the  further  discussion  of  the  social,  economical,  and 
political  aspect  of  this  question.    In  that  sense  I  suppose  it  may  be 
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safelr  said  that  the  subject  is  exhausted.  Better  speeches  and  better 
arguments  have  been  made  by  men  of  greater  philosophical  capacity 
upon  the  subject  of  race  dissimilarities  and  the  race  conflicts  which  have 
gone  on  from  the  earliest  of  tiraes.  The  nature  of  race  growth  and 
national  nowth,  in  connection  with  this  question,  I  think  I  may  safely 
say,  has  been  fully  considered,  and  the  judgment  of  the  people  of  the 
Pacific  Coaat  has  settled,  undoubtedly,  upon  the  conviction  that  the  best 
of  the  argument  is  altogether  In  favor  of  the  proposition  that  the  pres- 
ence of  the  Chinese  on  the  Pacific  Coast,  in  our  social  life,  in  our  indus- 
trial life,  and  e\'en  in  oar  political  life,  is  detrimental.  We  cannot  add 
to  or  strengthen  that  argument  in  this  Convention,  and  the  point  now  is 
to  furnish  a  practical  solution  to  the  question;  and  the  man  who  can 
now  bring  forward  a  plan  which  will  remove  one  single  Chinaman — 
yea,  sir,  even  a  sick  Chinese  baby — may  be  said  to  have  accomplished 
more  in  the  right  direction  than  all  the  great  mass  of  speeches  and  all 
the  literature  upon  this  Chinese  question  put  together.  We  should 
endeavor  here  to  deal  with  it  as  practical  men ;  we  should  endeavor  to 
bring  out  uf  the  chaos  of  ideas,  out  of  the  vast  amount  of  dissimilarity 
in  exeeation,  or  In  the  method  of  reaching  the  evil,  some  point  upqn 
which  we  can  all  harmonize  and  agree — some  point  on  which  we  can 
determine  what  power  the  State  possesses,  and  in  what  manner  that 
power  shall  be  exercised  for  the  purpose  which  all  pretend  to  have  in 
view,  and  that  is,  to  relieve  this  State,  and  to  relieve  posterity  on  the 
Pacific  Coast,  of  what  ib  deemed  to  be  a  curse. 

We  profess  to  have  at  heart  the  future  welfare  as  well  as  the  present 
good  of  the  people  of  the  coast ;  and,  therefore,  sir,  the  discussion  now 
ought  to  be  restricted  to  the  legal  aspects  of  the  questions  involved.  I 
assume  that  gentlemen  are  sincere  when  they  admit  that  the  presence 
of  an  alien  race,  with  whom  we  cannot  deal  in  accordance  with  Ameri- 
can ideas,  and  in  accordance  with  our  free  institutions — I  assume,  I  say, 
that  they  are  sincere  when  they  tell  us  that  they  wish  to  rid  the  State 
of  the  curse ;  that  they  wish  to  do  it  in  acconlance  with  constitutional 
principles.  Now,  our  forefathers,  back  to  the  time  of  the  revolution, 
and  back  beyond  the  revolution,  whenever  the  subject  of  the  presence 
<rf  the  black  man  in  America  was  brought  up,  and  the  institution  of 
slavery  was  discussed,  declared  that  it  was  an  evil,  declared  that  itoonid 
but  have  an  evil  effect  upon  the  destiny  of  the  conntry.  Thomas  Jef- 
feraon  said  that  slavery  was  the  sum  of  all  evils.  George  Washington 
said  that  all  his  compatriots  were  anti-slavery  men,  and  their  idea  and 
the  idea  of  the  fathers  was  that  this  was  a  white  man's  government. 
That,  air,  is  the  cry  of  the  party  to  which  I  belong  to-day,  and  I  was 
l^lad  to  see  the  Chairman  of  our  committee  reiterating  that  cry,  which. 
It  is  true,  fell  into  derision  after  Stephen  A.  Douglas  proclaimed  it;  fell 
into  certain  derision  on  account  of  the  sentimental  view  taken  by  many 
good  people  of  the  United  States  of  the  African  and  his  deplorable  con- 
ilition.  But  it  is  none  the  less  true.  It  is  none'  the  less  strictly  in 
accordance  with  the  American  idea  that  this  is  a  white  man's  govern- 
ment; a  government  of  Caucasians,  established  by  white  men,  and  for 
white  men.  Whenever  we  talk  about  treaties;  whenever  we  talk  about 
the  comity  of  nations,  it  is  understood  and  comprehended  within  that 
t«rm  that  we  mean  the  comity,  the  international  law  which  exists 
among  civilized  and  Christian  nations. 

When  we  talk  about  the  rights  enjoyed  by  an  American  citizen  any- 
where on  the  G>ntinent  of  Europe,  and  the  rigblflof  the  citizen  of  any 
of  the  nations  of  Europe  upon  American  soil — which  I  am  glad  to  know 
«re  respected — which  I  am  glad  to  know  are  treated  with  greater  liber- 
ality as  time  rolls  on;  it  means  the  people  of  white  races,  and  the  people 
of  a  Christian  country.  There  is  no  doubt  of  that.  That  was  the  kind 
of  a  government  that  our  forefathers  established.  And  all  the  inter- 
national law  and  comity  of  nations,  and  the  intercourse  of  nations  which 
has  grown  up,  and  upon  which  the  principles  that  are  now  recognized 
among  civilized  nations  have  been  establisned,  and  recognized  univers- 
ally, has  been  in  accordance  with  this  theory— that  a  government  was 
•ought  to  be  established  upon  these  shores,  and  upon  this  continent,  of 
white  men — Anglo-Saxons,  and  those  who  could  be  brought  within  the 
great  political  fold,  and  incorporate!!  into  the  great  plan  of  our  govern- 
ment, and  merged  as  good  citizens,  and  as  contributors  to  the  prosperity 
and  the  elevation  of  the  nation.  That  was  their  idea,  sir,  ana  it  never 
has  been  doubted — or  never  would  have  been  except  for  certain  compli- 
estions  that  have  arisen  in  this  country  In  consequence  of  the  existence 
of  .\frican  slavery,  and  the  enfranchisement  of  the  slave,  and  the  legis- 
lation which  has  arisen  for  the  protection  and  the  regulation  of  the 
"rights  of  that  people.  It  is  sought  now  to  be  made  use  of  here  in  Cali- 
fornia, and  in  Congress,  for  the  protection  of  a  people  that  Congress  and 
the  fathers  never  dreamed  of,  nor  thought  of,  or  expected  upon  this 
coast,  and  that  is  the  Mongolian  race.  Now,  we  bear  allusions  made  to 
the  Fourteenth  Amendment,  the  last  amendments  to  the  Constitution  of 
the  United  States,  and  the  Civil  Rights  bill,  by  those  who  profess  to  be 
anti-Chinese  in  sentiment,  and  yet  who  are  continually  deploring  the 
want  of  any  power  outside  of  Congress.  I  will  not  trouble  tne  Conven- 
tion with  authorities,  but  I  think  I  may  safely  say  that  the  view  which 
I  have  here  presented  is  the  view  taken  by  the  Supreme  Court  of  the 
United  States,  and  established  in  the  Slaughter  House  cases — that  the 
legislation  known  as  the  Fourteenth  Amendment,  and  the  laws  of  Con- 
gress parsed  in  pursuance  of  that  amendment,  had  reference  to  the 
enfranchised  slaves  of  the  South;  that  their  eye  was  upon  that  people; 
that  they  were  seeking  to  protect  them,  in  all  that  legislation;  and  to 
confer  upon  them  the  right  of  suffrage  in  what  was  called  the  anti-Ku- 
klox  legislation,  and  in  the  Civil  Rights-bill.  And  the  direct  intent  of 
the  law-making  power  was  to  protect  the  people  lately  enfranchised  in 
the  Southern  States;  and  it  is  so  distinctly  affirmed  in  the  Slaughter 
House  cases  by  the  Supreme  Court  of  the  United  Stales. 

Congress  is  three  thousand  miles  away  from  the  Pacific  Coast.  Ignor- 
ant, ■■  ID^  be  safely  said,  or  almost  entirely  Ignorant  of  the  true  situ- 
ation of  amura  here,  knowing  little  or  nothing  of  that  which  we  know 
flnooi  d>7  to  day  by  sight,  by  sound,  yea,  sir,  ly  smell  I  of  the  60(^:1  of 
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this  alien  race ;  knowing  little  ornothing  about  them — it  never  aimed 
any  of  this  legislation  at  all  at  the  relations  which  have  sprung  up  on 
the  Pacific  Coast,  and  which  are,  «ui  generis,  without  precedent. 

The  Burlingame  treaty  is  another  stumbling  block,  constantly  thrust 
in  the  way  of  those  who  sincerely  and  honestly /eel  that  this  subject  is 
of  over-shadowing  importance,  and  that  by  Congress  and  by  State  power 
it  must  be  regulated,  and  the  people  must  be  relieved.  The  Burlingame 
treaty — abundant  authority  can  be  brought  in  here,  and  books  pilwl  up 
here,  covering  every  table  m  this  room,  to  show  that  a  treaty,  or  the 
provisions  of  a  treaty,  do  not  override  a  constitutional  enactment  b^ 
Congress,  or  by  the  States  of  the  Union  in  their  Constitutions,  when  it 
does  not  connlct  with  the  Constitution  of  the  United  States.  I  am 
stating,  sir,  nearly  the  exact  language  of  the  great  constitutional  law- 
yer, Jeremiah  Black.  That,  air,  has  summed  up  the  whole  controversy 
in  a  nutshell.  Otherwise  what  would  be  the  condition  of  this  people? 
What  would  be  the  condition  of  American  government?  What  would 
become  of  the  sovereignty,  which  we  declare  to  reside  in  the  people,  if 
the  King  or  Emperor  of  Germany  and  the  Presidentof  the  United  States 
mi^ht  meet  together,  and  by  a  convention  aniong  themselves,  establish 
an  internal  law  of  the  State,  or  the  laws  that  should  govern  the  people  of 
the  United  States?  A  most  extraordinary  and  monstrous  doctrine  that 
would  be  I  The  Burlingame  treaty,  therefore,  is  but  in  the  nature  of  a 
law,  subject  to  repeal  the  moment  it  comes  in  conflict  with  the  sovereign 
power  of  the  States,  acting  within  their  legitimate  spheres,  to  legislate 
upon  a  subject  over  which  they  have  control.  The  treaty  goes  down, 
and  there  is  no  question  about  it.  An  independent  and  free  minded 
people,  living  upon  their  own  soil,  within  their  own  jurisdiction,  mak- 
ing their  own  laws,  cannot  be  tied  hand  and  foot  in  that  way,  and  it  is 
Idle  to  seek  to  bring  to  bear  upon  them  such  a  monstrous  doctrine  as 
that  is. 

Now  I  come  to  the  subject  directly  in  hand.  I  do  not  maintain  that 
the  report  of  the  Committee  on  Chinese  Immigration  has  furnished  any 
solution  of  the  question,  or  a  practical  solution  of  the  question.  It  is 
undoubtedly  crude.  It  is  undoubtedly  very  crude.  Much  of  it  looks 
undoubtedly  like  what  would  be  called  the  legislation  of  the  dark  ages; 
or  as  some  one  has  expressed  it,  Hottentot  legislation.  That  is  true.  It 
b^ra  that  appearanoe.  But  the  line  of  demarcation  between  those  who 
say  that  the  State  can  do  nothing,  the  whole  resting  within  the  control 
of  Congress,  and  those  who  maintain  that  the  State  does  have  some 
power,  that  the  State  does  have  some  control  in  the  premises,  must  exist 
somewhere,  and  therefore  all  this  matter  has  been  brought  before  the 
Convention  by  that  report.  Every  single  party  that  has  put  forward 
candidates  and  platforms  in  this  State,  has  declared  in  general  terms  in 
favor  of  the  exclusion  of  the  Chinese,  or  in  favor  of  a  prohibition  of 
their  further  immigration.  They  have  declared  it  constantly  In  their 
platforms.  It  has  been  the  hobby-horse  on  which,  undoubtedly,  they 
nave  ridden  into  office.  In  the  last  election,  for  members  in  this  Con- 
vention, generally  speaking,  It  was  declared  strougly  by  all,  and  the 
Workingmen  adopted  as  their  battle-cry,  "  The  Chinese  must  go." 

The  non-partisan  platform,  upon  which,  Mr.  President,  you  were 
elected,  uses  language  like  this,  declaring  it  to  be  an  evil,  and  pledging 
themselves  to  go  to  the  verge  of  constitutional  power.  I  do  not  know 
but  that  they  were  going  to  go  out  on  the  ragged  edge  a  little  beyond,  to 
rid  the  State  of  the  curse.  What  was  done  by  the  members  from  the 
country,  or  liow  they  were  pledged,  I  know  not;  but  I  assume  that  a 
majority  who  came  up  to  this  Convention,  came  up  here  with  pledges  in 
their  mquths,  made  to  their  constituents  and  to  the  people  of  the  State, 
that  they  would  do  something;  that  they  would  do  whatever  they 
could  after  consultation  and  discussion  had  developed  a  proper  concep- 
tion of  the  power  of  the  State ;  they  would  do  what  they  could  to  relieve 
the  people  of  this  infernal  curse.  Now,  as  practical  men,  the  auestion 
is,  first,  are  the  members  willing  to  keep  that  pledge  in  letter  and  spirit? 
Are  they  willing,  if  they  can  be  convinced  of  the  existence  of  the 
power,  to  go  ahead  and  make  use  of  that  power?  The  first  questiob 
that  presents  itself,  sir,  is  this:  Can  anything  be  done  in  this  directiok 
by  any  proper  amendments  to  the  Constitution?  The  question  Is  not' 
now  what  view  will  be  taken  of  this  action  east  of  the  Rocky  Moun< 
tains;  the  question  is  not  what  view  will  be  taken  of  it  in  Europci 
or  what  view  will  be  taken  of  it  in  the  Empire  of  China;  not  at  all,  sir. 
We  are  acting  for  the  sovereign  whose  territorial  lines  are  bounded  and 
defined,  and  we  must  act  up  to  our  pledges  without  reference  to  their 
extraneous  considerations  at  all.  Nob<Kly  has  to  review  this  action 
which  we  perform  here-but  the  people  of  the  State  of  California.  No 
one  has  aught  to  say  with  regard  to  the  Constitution,  or  the  character  of 
the  Constitution  we  make  here,  except  the  sovereign  people  of  the  State 
of  palifomia,  unless  we  make  an  antl-republlcan  Constitution,  and 
then  the  Congress  of  the  United  States,  under  the  Constitution,  will  be 
authorized  to  interfere.    But  outside  of  that,  there  is  no  limit. 

"Then,  sir,  what  power  has  the  State,  by  amendments  to  the  Consti- 
tution, to  reach  this  question?  There  is  the  great  question.  There  is 
a  question  which  this  Convention  must  solve.  I  take  up  section  one, 
and  I  comment  upon  that.  There  is  no  objection  to  it,  except  simply 
that  there  is  nothing  in  it.  It  is  a  perfectly  harmless  thing,  and  I 
assented  to  its  being  incorporated  in  the  report  as  a  member  of  the 
committee.  A  general  declaration  of  the  power  which  resides  inherently 
in  the  State  is  contained  in  that  section,  out  unfortunately  it  is  followed 
up  with  some  qualifications  to  which  I  object.  I  offered  a  section  to  be 
Incorporated  into  the  Preamble  and  Bill  of  Rights,  which  I  understood 
to  be  satisfactory  to  a  majority  of  the  members,  but  it  failed  to  be  incor- 
porated in  there,  because  they  doubted  the  propriety  of  inserting  it  in 
the  place  where  I  proposed  it.  A  general  declaration  of  the  power  of 
the  State — that  is,  that  the  people  of  the  State  have  the  inherent  sole 
and  exclusive  right  of  regulating  their  internal  affairs,  and  the  whole 
thereof;  that  they  are  the  judges  of  whatever  is  detrimental  or  danger- 
ous to  the  well-being  of  the  State,  and  have  the  right  to  use  the  power 
of  the  State  to  prohibit  and  prevent  it.    That  is  a  better  statement,  in 
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my  opinion,  of  the  power,  than  this  which  is  contained  in  thia  first 
section  of  the  report  of  the  committee.  It  ia  a  fair  statement  of  the 
power.  In  my  judgment  it  comprehends  the  whole  of  the  general 
declaration  of  the  power  that  resides  in  the  people  of  a  sovereign  State. 
Some  objection  may  h^  made  to  it,  because  it  is  going  toward  State's 
rights  too  strong.  I  think  not  so.  I  thinli  it  is  clearly  within  the 
decisions — all  tlie  decisions  upon  the  subject — and  the  line  of  demarca- 
tion between  Federal  end  State  authority;  no  restrictions  upon  the 
judgment  of  the  people  of  the  State.  There,  sir,  rests  the  kin^-pin. 
There  rests  the  keystone  of  the  whole  arch,  and  that  is  its  ultimate 
resort.  Who  is  to  decide?  In  whom  is  the  power  of  judgment  lodged? 
That,  sir,  is  the  question.  Who  is  to  decide  this  question?  Is  it  the 
Congress  of  the  United  States,  three  thousand  miles  away,  ignorant  of 
our  situation  here,  that  is  to  decide  upon  the  internal  aspects  of  this 
question — and  the  infernal  as{iects— or  is  it  the  people  of  the  State,  those 
who  arc  directly  affected  by  it?  That,  sir,  ia  the  great  question ;  and  I 
insist  upon  that  right  of  judgment  on  the  part  of  the  people  of  the 
State  over  this  subject-matter,  and  I  say  that  it  has  never  been  denied 
before  in  Ohriatendom.  'It  never  has  been  held  anywhere  that  any 
free-minded  and  intelligent  people  could  be  compelled  to  tolerate  a 
nuisance,  they  themselves  knowing  it  to  be  a  nuisance,  eating  out  their 
civilization,  demoralizing  their  youtli,  and  sapping  the  foundations  of 
their  political  and  civil  liberty,  and  threatening  its  very  existence; 
that  people  could  have  that  nuisance  inflicted  upon  them,  and  main- 
tained among  them,  without  the  power  of  judgment,  and  the  power  of 
dealing  with  it  themselves,  it  never  was  heara  of  before;  and  if  the 
doctrine  was  sought  to  be  promulgated,  and  sought  to  be  enforced  in  any 
manufacturing  community  in  Europe,  in  London,  in  Manchester,  in 
Sheffield,  that  a  body  of  foreign  alien  laborers  were  to  be  thrown  upon 
that  people,  in  less  than  twenty-four  hours  the  Trades  Union  would 
pour  two  million  of  people  into  Hyde  Park,  protesting  in  tones  of 
thunder  at  the  very  foot  of  the  throne,  against  the  damnable  outrage. 

We  are  limited  by  the  terms  of  the  first  section  of  this  report  in  the 
exercise  of  that  judgment  to  the  proofs  that  the  obnoxious  parties  are 
paupers,  are  vagabonds,  or  are  afflicted  with  contagious  or  infectious 
diseases — a  matter  which  no  man  can  prove.  We  know  that  the  labor- 
ing class  coming  from  China  are  brought  here  under  contracts  farter;ns 
of  service  and  labor  for  years.  We  are  morally  convinced  of  it,  but  we 
have  no  proof.  It  cannot  be  established  in  any  Court  of  justice.  These 
laborers  now  in  all  the  fair  fields  of  industry  on  the  Pacific  Coast,  scat- 
tered over  your  agricultural  lands,  and  in  your  mines,  and  in  domestic 
service,  are  healthy  people,  in  the  general  sense  of  the  word,  and  can 
strip  down  as  clean  men  as  the  majority  of  this  Convention,  and  let  Or. 
O'Donnell  examine  them.  They  are  inferior  in  muscular  development, 
in  brawn  and  brain,  to  the  white  man,  but  healthy  people  in  the  main. 
Here  and  there  in  the  large  cities  of  course  are  prostitutes,  and  of  course 
there  are  diseases,  perhaps.  Maybe  there  are  lepers.  I  think  most  of  it  is 
venereal  disease;  but  it  is  not  that  we  object  to.  That  is  not  what  the 
people  of  the  Pacific  Coast  and  the  laboring  and  working  men  complain 
of.  There  never  has  tieen  a  time  that  it  was  not  competent  for  the 
authorities,  by  the  exercise  of  the  powers  which  they  enjoy,  to  have 
rid  the  State  or  the  cities  from  that  part  of  the  curae.  I  suppose  the 
reason  why  it-has  not  been  done  is  that  there  is  metallic  argument 
against  it,  drawn  from  the  eoB'ers  of  the  Chinese  Six  Companies.  I  sup- 
pose that  without  any  constitutional  provisions  at  all,  if  one  half,  yea, 
one  quarter  of  the  truth  be  told,  or  has  been  told,  with  regard  to  the 
Chinese  quarters  in  San  Francisco,  the  municipal  authorities  of  that  city 
have  bad  power  to  expel  them  without  the  city  limits.  I  do  not  think 
there  has  been  any  question  about  that,  sir.  I  do  not  think  that  the 
Burlingame  treaty,  the  Fourteenth  Amendment,  or  the  Civil  Kights 
bill  would  have  been  considered  infracted  by  any  municipal  regulation 
for  the  abatement  of  that  nuisance.  I  have  seen  it.  I  have  seen  a  quiet 
community  up  in  the  mountains  here  in  which  this  foreign  alien  peo- 
ple have  settled,  and  wherever  they  settle  tliey  immediately  draw 
together  in  some  little  quarter.  They  are  like  a  small  or  a  large 
devil  fish,  according  to  their  members,  wherever  they  plant  themselves 
down  everything  else  begins  to  get  away,  moves  off,  gets  out  of  there. 
That  devil'  fish  has  planted  itself  in  San  Francisco,  and  it  throws  out 
its  arms  and  takes  in  one  block  at  a  time.  There  seems  to  be  some 
sort  of  poisonous  exhalation  from  it  which  makes  everything  else 
get  out  of  there.  Even  the  hoodlums,  thieves,  robbers,  and  low  pros- 
titutes among  the  whites  get  away  from  there.  They  cannot  stand  it. 
They  evacuate,  absquatulate,  and  leave  the  octopus  there  ell  alone.  Then 
it  reaches  out  and  takes  in  another  part  of  a  block,  and  again  everything 
disappears  before  them  as  if  from  some  deadly  blight.  It  is  like  the 
feeding  upon  pasture  lands  of  a  flock  of  sheep.  I  do  not  wish  to  injure 
the  business  of  the  sheep  herders  in  the  Convention,  or  the  eheep  raisers, 
but  they  do  say  that  when  they  take  a  flock  of  sheep  into  a  certain  sec- 
tion, and  they  feed  over  that  section,  that  thereafter  cattle  and  horses  and 
all  the  more  nobler  sex  of  domestic  animals  refuse  to  go  there.  They  will 
not  feetl  there  after  the  sheep  have  tram[>ed  over  it  and  fed  there.  And 
that  is  the  way  with  the  Chinese.  Whenever  they  set  themselves  down 
they  are  masters  of  the  situation ;  everything  else  seems  to  want  to  leave. 
As  I  have  said  before,  they  start  a  Chinese  quarter.  They  establish  a 
wash  house,  gambling  house,  and  a  house  of  prostitution.  They  are  a 
noisy  people,  and  they  are  a  nuisance  to  quiet  people.  People  living 
around  cannot  sleep  at  night,  and  are  disturbed  by  the  noise  and  the 
lewd  women,  etc.  Finally,  in  some  places,  they  are  invited  to  go  away. 
I  know  of  a  case,  only  a  short  time  ago,  over  in  the  mountains.  They 
were  there,  and  they  troubled  the  neighborhood.  The  people  told  them 
to  leave  and  go  away.  They  talked  about  their  civil  rights.  Thecitisens 
gave  them  a  few  days  to  go,  and  they  did  not  go.  Then  they  went  there 
with  their  wagons,  loaded  up  their  plunder,  and  moved  ofi'all  they  had 
there.  They  told  them  about  the  situation,  and  not  to  come  back  there. 
No  one  has  raised  anything  about  the  Burlingame  treaty,  and  no  con- 
stitutional provision  nas  b^n  infracted.    It  seems  to  be  the  right  of  a 


civilized  community  to  protect  itself.  Nor  is  that  confined  to  the  Chinese. 
I  know  that  a  nuisance  of  any  kind  is  compelled  to  vacate  by  the  strength 
of  public  opinion  alone  where  there  ia  an  absence  of  the  machinery  of 
Courts  and  civil  law  to  enforce  the  remedies.  There  is  a  fundamental 
right  inherent  in  the  people  to  protect  themselves  from  that  which  is 
destructive  of  their  peace,  their  comfort,  and  their  well-being.  And  so 
I  maintain  that  the  section  which  I  offered  to  be  inserted  in  the  Preamble 
and  Bill  of  Rights  is  a  broader,  and  a  fuller,  and  a  bettor  declaration  of 
the  power  than  that  which  is  contained  in  section  one  of  the  report  of 
the  Committee  on  Chinese.  There  is  nothing  asserted  there  which  does 
not  already  exist  as  a  part  of  the  sovereign  power  without  the  de<;laration, 
and  I  object  to  it  because  the  qualifications  therein  stated  do  not  reach 
the  evil.  We  do  not  object  to  the  Chinese  population  particularly,  or 
individually,  or  even  collectively  because  they  are  vagrants,  beoiuse 
they  are  paupers,  because  they  are  infected  with  contagious  diseases,  but 
we  object  to  tjiem  because  they  belong  to  an  alien  civilization.  That  is 
the  reason. 

What  is  the  population  of  this  country  ?  What  is  the  unwritten  idea 
of  the  growth  and  building  np  of  this  State?  It  is,  sir,  that  we  plant 
houses ;  it  is  that  we  create  cities ;  it  is  that  we  contribute  to  the  general 
prosperity  and  enter  into  the  great  mass  of  useful  material  to  the  build- 
ing up  of  the  State.  These  do  not.  They  cannot  in  any  sense  of  the 
word  be  said  to  contribute  anything  to  American  civilization,  but  they 
constantly  draw  from  it.  That  is  what  is  the  matter.  In  our  fathers' 
times — I  must  go  back  to  them,  though  I  went  to  keep  to  the  question 
as  near  as  I  can,  and  I  have  not  the  voice  to  go  fully  into  the  question 
now— our  fathers  understood  this  matter.  Our  fathers  found,  when 
they  struck  the  shores  of  the  Atlantic,  a  people  already  there  with  prior 
rights.  A  people,  sir,  who  are  still  said  and  still  described  by  those  who 
have  made  a  study  of  peoples,  to  be  derived  from  the  same  stock  as  the 
Chinese.  The  Asiatics  probably  are  an  Indian  race — are  underetood  by 
the  best  scholars  to  be.  They  are  the  sort  of  people  our  ancestors  found 
upon  the  shores  of  the  Atlantic  when  they  came  there.  European  civil- 
ization and  Christian  civilization  obtained  a  foothold  on  a  strip  along 
the  shores  of  the  Atlantic,  whilst  these  people  were  there,  by  assumad 
treaties,  by  assumed  fair  dealing,  and  not  by  conquest  exactly.  They 
have  driven  that  people  silently,  slowly,  and  constantly  before  them, 
from  the  shores  of  the  Atlantic  to  the  Pacific,  until  they  have  almost 
disappeared  from  the  face  of  the  earth, 

Mr.  De  Toqueville,  the  most  able  writer,  perhaps,  who  has  discussed 
American  institutions,  characterizes  the  treatment  of  the  Indian  by  the 
people  of  the  United  States  as  barbarous.  So  it  was  in  many  sense*. 
It  was,  in  point  of  fact,  to  strip  it  of  all  disguise,  from  first  to  last  a  con- 
stant war  of  extermination.  That  is  all  you  can  say  about  it.  And  why 
was  it,  sir?  I  suppose  if  there  is  a  Providence  overruling  all,  that  it  was 
because  the  demands  of  that  Providence  and  His  overruling  designs 
intended  the  continent  for  European  civilization,  and  for  a  white  man's 
government.  And  our  forefathers,  when  in  the  light  of  their  blazing 
homes  they  pursued  the  fleeing  savage  and  shot  him  down,  never  stop- 
ped to  discuss  the  morality  of  the  method,  or  the  causes  of  that  blazing 
home.  He  hunted  him  away  because  he  had  no  other  means  of  dealing 
with  him.  He  drove  him  before  the  white  man's  civilization  because 
he  could  not  civilize  him — because  he  could  not  Christianize  him,  and 
there  were,  all  ovei^that  broad  land  where  prosperity  has  built  the 
happy  homes  that  dot  the  Mississippi  Valley,  and  all  of  the  great  Atlantic 
Coast,  the  lands  are  all  wrenched  from  the  people  that  were  there  before 
them — wrenched  by  the  hand  of  power  from  a  people  driven  at  the 
point  of  the  bayonet,  and  by  the  bullet,  from  before  the  advancing  tide 
of  civilization — because,  in  the  Providence  of  God,  the  way  had  to  be 
opened  for  the  white  man's  civilization.  And  that  is  the  best  ai^ument 
that  is  possible  against  those  who  object  to  saying  that  we  muse  reserve 
part  of  it  from  the  refluent  wave  of^  that  same  kind  of  hostile,  civiliza- 
tion that  comes  from  the  Orient  back  to  the  West.  We  stand  at  the 
very  gate  of  the  reservoir  that  hangs  like  some  high  cloud  over  the 
people,  not  only  of  the  Pacific  Coast,  but  of  the  United  States— a 
great  reservoir  with  fiVe  hundred  million  hungry  souls  to  draw  from, 
which  may  burst  at  any  time  and  inundate  not  only  this  shore, 
but  flow  across  the  Hocky  Mountains  and  overwhelm  the  people  of  the 
whole  United  States.  I  say  we  must  stop  the  crevasse,  we  must  prevent 
the  inundation  anyway,  barbarous  though  it  may  be,  it  is  our  duty  to 
do  it;  and  while  the  sentimentalists  of  the  East  talk  about  the  brother- 
hood of  man  and  the  fatherhood  of  God,  wo  can  tell  them  that  we  are 
trying  to  preserve  them  in  their  homes,  in  their  temples  of  worship, 
and  in  their  schools,  where  they  teach  the  brotherhood  of  man  and  the 
fatherhood  of  God;  for  if  they  do  overrun  them,  as  it  is  possible  for 
them  to  do,  and  it  is  possible  in  the  inscrutable  designs  of  Providence 
that  they  should,  we  labored  to  prevent  it.  Do  not  talk  to  us  about  the 
severity  or  barbarity  of  our  proceedings. 

The  American  Indian  and  the  Chinaman  possess  different  kinds  of 
civilization  to  our  civilization.  They  difler  in  the  methods  in  which 
they  resist  it,  but  it  is  none  the  less  resistance.  The  American  Indian 
is  opposed  to  it.  He  opposed  it  b^  sava^  war;  he  opposed  it  by  direct 
and  open  onslaught, upon  that  civilization  which  he  saw  coming.  In 
his  ignorance,  in  his  barbarity,  and  in  his  vice  he  had  none  the  leas  a 
steady,  stern,  inflexible  will  which  resisted  any  advance  of  civilization, 
and  consequently  there  could  be  no  other  result  except  the  conflict 
which  came.  But  the  Chinese  oppose  a  difierent  kind  of  warfare  to  our 
civilization,  and  in  my  judgment  it  is  a  more  dangerous  warfare,  for  it 
is  an  insidious,  slow-eating  kind  of  warfare  on  our  civilization,  against 
which  you  cannot  r&ise  an  arm  as  you  could  against  that  sort  of  civiliza- 
tion which  attacked  you  openly,  and  which  you  could  crush  by  means 
of  your  power. 

The  police  power  of  the  State  has  no  specific  or  legal  definition,  but 
the  line  of  demarcation  has  to  be  found,  not  in  what  is  expressed,  not 
in  what  has  been  decided  particularly  by  the  Courts,  but  it  is  to  be  found 
in  an  examination  of  the  powers  that  have  been  granted  to  the  Federal 
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GoTernment.  Berore  the  Fourteenth  Amendment  was  adopted,  and  the 
other  amendments,  the  power  of  the  people  over  this  subject,  and  over 
the  admiffiion  of  what,  in  their  opinion — their  judgment  exercised  upon 
the  subject  for  themselves— determined  to  be  obnoxious  peisons,  was  not 
questioned.  The  power  was  not  questioned.  The  decisions  in  the  Pas- 
sen^r  cases,  which  have  been  quoted  extensively  already,  fully  and 
explicitly  affirm  the  right  of  the  people  in  the  exercise  of  their  jurisdic- 
tion over  iheir  internal  affairs,  and  the  regulations  affecting  the  morals, 
the  health,  and  the  general  welfare  of  the  State  was  not  denied.  Now, 
eo  far  as  we  are  dealing  with  the  question  is  concerned,  the  only  effect 
of  the  Fourteenth  Amendment  and  all  the  legislation  of  Congress  there- 
under, if  any  at  all,  as  I  claim,  was  to  regulate  the  relations  of  tlie  black 
people  of  the  Southern  States  with  the  whites.  That  was  the  effect  of 
that.  Kow,  it  is  true  that  language  is  made  use  of  in  that  amendment, 
and  that  btngoage  is  made  use  of  in  the  Civil  Rights  bill,  which  seems 
to  imply  that  all  persons  found  upon  American  soil,  wherever  the  Con- 
siituUon  has  sway,  are  entitled  to  the  equal  protection  of  the  laws, 
and  not  to  be  abridged  of  any  of  their  rights,  or  of  the  rights  that  are 
granted  to  any  other  person.  On  the  face  of  it,  I  say,  that  seems  to  be 
the  inference  and  necessary  implication  to  be  drawn  from  that  Four- 
teenth .Amendment  and  the  Civil  Rights  bill.  But  the  peculiarity  of 
them  is  this:  it  is  well  expounded  in  the  views  of  Judge  Black,  and  in 
the  views  of  General  Butler,  that  the  Fourteenth  Amendment  was 
intended  to  operate  upon  citizens — intended  to  operate  upon  citizens  of 
the  United  States.  In  the  first  part  of  the  article  it  makes  use  of  the 
word  "citizen."  It  says:  "No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  SUtes." 

Kow,  following  after  that,  comes  language  which  seems  to  be  plain  to 
the  understanding  of  all  persons: 

"  Nor  shall  any  Stale  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  Equal,  how  ?  Equal  protection, 
in  what  manner  ?  It  is  not  to  be  construed  or  understood  that  the  rights 
and  privileges  enjoyed  by  the  citizen  must  necessarily  be  enjoyed  by 
every  person  who  comes  within  the  jurisdiction.  Not  at  all,  sir.  And 
therefore  it  is,  in  my  opinion,  that  the  effect  of  the  amendments,  and 
the  intent  of  the  amendments,  and  all  the  legislation  thereunder,  is 
to  affect  the  citizens  whose  rights  and  privileges  can  be  abridged,  whilst 
aliens  and  those  who  have  not  become  citizens,  and  who  cannot  be 
clothed  with  the  rights  of  citizenship,  shall  not  be  permitted  to  enjoy 
those  rights.  Now,  what  are  the  powers  of  the  State?  (I  must  hurry 
through,  for  I  am  getting  very  lir«l.)  What  are  the  powers  of  the  State 
over  its  internal  affairs?  And  what  are  the  internal  matters  over  which 
the  State  has  power?  I  wish,  gentlemen,  to  come  right  square  up  now 
to  the  question.  Has  the  State  got  any  power  ?  Anu  if  we  point  out  to 
yoo  the  powers  which  the  State  has  got,  are  you  willing  to  exercise  those 
powers?  Are  we  going  to  confine  ourselves  down  to  the  simple  regu- 
lation of  paupers,  vagrants, and  criminals;  or  shall  we  say  the  State  has 
power  to  determine  for  itself  that  the  whole  class  of  people  are  obnoxious 
and  dangerous  to  its  well-being,  and  to  bring  that  power  to  bear  for  the 
purpose  of  preventing  and  prohibiting  that  evil.  Let  us  take  the  sub- 
ject of  the  internal  matters  of  the  State,  and  of  the  right  to  catch  fish, 
as  an  illustration.  Does  any  man  deny  that  the  regulation  and  the 
exercise  of  that  power  is  not  proper  to  the  State  ?  Over  the  waters  of 
the  State,  tide  waters  and  all,  except  for  the  purposes  of  navigation  and 
enmiuerce, does  any  man  deny  that  the  State  nnsabsolutc  control?  That 
it  can  admit  to  the  privileges,  for  instance,  of  fi.shing  in  these  waters,  none 
but  citizens  and  deny  it  to  all  others  ?  If  he  does,  I  should  like  to  see 
that  man.  Seven,  five,  or  nine  thousand  Chinese  live  by  fishing.  Are 
gentlemen  willing  to  say  that  the  State,  having  this  power,  shall  pro- 
hibit five,  seven,  or  nine  thousand  Chinamen  from  exercising  the  right 
to  catch  fish  in  the  inland  waters  of  the  State?  The  question  is  not 
new.  Is  that  barbarous?  The  question  is  not  new.  Do  you  want  to 
•tarve  them  out  ?  The  (question  is,  will  you  exercise  the  power?  You  say 
yon  are  willing  to  exercise  any  power  of  State.  I  tell  you  of  a  power, 
sre  you  willing  to  bring  it  to  bear?  And  I  have  a  word  to  say  on  this 
question  of  starving  them  out.  I  do  not  know  but  it  might  be  made  to 
fit  in  with  this  first  sq||ion.  If  we  have  got  to  find  them  out  to  be  paupers, 
the  best  thing  we  ca^no  is  to  make  them  paupers,  and  then  we  nave  got 
the  power  to  send  them  out.  That  would  be  a  natural  and  logical  con- 
dnsion  of  this  method  of  dealing  with  the  question.  We  do  not  pro- 
poae  to  let  them  starve,  but  if  they  are  paupers,  w%  propose  to  send 
them  out  to  starve  somewhere  else.  Why  not  say  they  snail  not  fish 
in  the  waters  of  the  State,  make  them  paupers,  and  then  exercise  the 
jwwer  which  we  have  to  send  them  out  of  the  country. 
'  Take  the  other  question ;  take  the  subject  of  the  right  to  carry  on  a 
business,  trade,  or  occupation.  It  is  a  reeulation  over  which  the  State 
has  undoubted  power.  It  cannot  deny  to  its  citizens,  biit  it  can  deny  to 
every  one  else  the  right  to  a  license.  -  Are  gentlemen  willing  to  exercise 
that  power  and  take  from  the  Chinese  the  right  to  do  business?  If 
they  cannot  do  business,  then  of  course  they  become  paupers;  and  they 
are  immediately  put  upon  the  same  footing  with  the  fisherman,  and  we 
can  send  them  out. 

Take  for  an  instance,  the  subject  of  forbidding  corporations  organized 
under  the  laws  of  the  State  from  giving  employment  to  this  class  of  peo- 
ple. Is  there  any  question  about  the  powers  of  the  State  to  impose  that 
sort  of  a  condition  upon  corporations?  They  hold  their  franchises  sub- 
ject to  the  condition  that  the  State  may  alter,  amend,  or  repeal  them, 
and  if  no  one  denies  the  power,  it  cuts  them  off  from  another  great 
•oaree  of  employment.  Are  gentlemen  willing  to  go  in  for  that?  True, 
it  will  starve  them  out,  but  they  become  paupers,  and  then  we  take  them 
as  paiapers  and  send  them  away. 

Take  again  the  subject  of  excluding  them  from  employment  upon  any 
MUio  work.  I  suppose  there  is  no  man  who  will  object  to  the  exercise 
taibat  power,    I -do  not  think  nowadays  that  any  man  engaged  in 


any  public  work  would  employ  them,  but,  on  the  suggestion  of  my 
friend  from  Los  Angeles,  CSlonel  Ayers,  I  have  no  objection  to  its  going 
in.  The  Supreme  Court  can  set  it  aside  if  it  wants  to.  We  are  not 
worse  off.    So  as  to  section  five : 

"  No  person  who  is  not  eligible  to  become  a  citizen  of  the  United      I 
Slates  shall  be  permitted  to  settle  in  this  State  after  the  adoption  of 
this  Constitution." 

I  have  this  remark  to  make  in  regard  to  that,  and  I  wish  to  call  the 
attention  of  gentlemen  to  the  posture  of  this  question.  We  can  make 
these  declarations;  we  can  insert  them  in  the  Constitution  that  we 
make;  we  can  take  the  Chinese  to  the  Courts,  and  wherever  there  is  a 
doubt  upon  the  question,  I  am  in  favor  of  taking  the  decision  of  a  Court 
in  this  way — the  only  way  in  which  I  know  it  can  be  done;  but  I  want 
something  to  fall  back  on.  I  insist  that  we  shall  not  be  left  helpless 
and  stranded  after  the  Supreme  Court  of  the  United  States  has  declared 
that  these  provisions  conflict  with  the  Constitution  of  the  United  States. 

We  have  had,  sir,  for  years  and  years,  the  same  old  thing.  We  have 
had  platform  declarations.  We  have  had  efforts  in  Congress  to  bring 
the  subject  before  their  attention  ignored;  so  much  so  that,  as  I  under- 
stand it,  there  has  never  yet  been  a  vote  taken  upon  it  in  Congress.  The 
ayes  and  noes,  or  any  kind  of  a  vote,  has  never  been  taken  in  Congress 
upon  the  question  in  any  shape  whatever.  So  little  attention  has  been 
paid  to  our  constant  and  reiterated  demands  for  relief  that  I  do  not 
know  that  even  a  committee  has  ever  reported  upon  the  subject  at  all. 

Now,  sir,  we  are  proposed  to  be  remanded  to  the  Courts  on  every 
questionable  and  doubtful  proposition  declaratory  of  extremely  ques- 
tionable and  doubtful  purposes.  And  shall  we  t>e  left  there?  No  sir! 
I  insist  that  we  shall  reserve  still  the  power  in  the  Constitution  consti- 
tuting the  basis  and  framework  for  a  legislative  superstructure  in  the 
State  of  California  upon  the  subject.  I  insist  that  we  shall  declare — pos- 
itively and  strongly  declare — these  rights,  and  these  powers,  police 
powers  of  the  State,  and  direct  the  Legislature  to  erect  upon  it  a  system 
of  laws  by  which  the  Chinese  that  are  here  will  be  excluded,  and  by 
which  they  can  be  driven  out  faster  than  they  can  be  brought  in.  I  say 
it  can  be  done  I  I  say  it  must  be  done.  And  I  say  I  want  to  see  it 
done,  for  the  reason  that  Congress  must  be  awakened,  the  great  American 
people  must  be  aroused.  Men  are  there  constantly  at  the  doors  of  Con- 
gress, and  in  the  President's  chambers,  insisting  it  is  not  the  actual  and 
genuine  sentiment  of  the  people  of  the  Pacific  Coast  that  this  immigra-  ' 
tion  must  be  stopped.  We  must  demonstrate  to  them  that  we  are  in 
earnest.  Yea,  sir,  we  must  startle  them.  I  am  in  favor  of  shocking 
their  sensibilities,  and  then  they  will  know,  sir,  that  we  are  in  real 
earnest.     What  will  be  the  consequence? 

Ma.  AYERS.  Do  you  think  that  there  is  anything  that  could  shock  | 
the  sensibilities  of  the  East  on  this  subject  more  than  to  adopt  a  section  j 
in  the  Constitution  declaring  the  power  of  exclusion  to  exist  i  n  the  State  ?  ' 

Mr.  B.\RB0UR.  Yes,  sir,  I  do.  I  think  thev  would  be  more  shocked  l 
by  saying  that  if  the  worst  comes  to  the  worst  that  we  are  willing  to  use  i 
the  public  power  of  the  State  to  starve  them  out.  I  do,  because  they 
might  say  we  are  trying  to  bully  when  we  say  that  they  shall  not  land 
here ;  but  they  know  we  have  got  the  other  kind  of  power,  Snd  seeing 
us  propose  to  use  it,  they  may  say,  "These  people  are  in  earnest.  They 
are  goinp;  for  blood  I" 

Why  IS  it  that  Chinamen  come  here?  What  is  it  that  draws  them 
to  these  shores?  Demand  for  labor.  If  nobody  employs  them  they  will 
not  come,  will  they?  If  they  cannot  get  employment  they  will  not 
come.  That  you  may  say  is  a  maxim  of  political  science.  Men  move 
from  the  love  of  food  more  than  for  mere  conquest,  and  if  they  come 
here,  they  come  here  for  food  and  employment.  Destroy  the  demand 
and  you  destroy  the  immigration.  If  they  see  in  the  East  that  we  are 
striking  at  the  very  demand  for  labor  itself,  they  can  but  say,  "These 
people  are  in  earnest,  if  they  are  barbarous  and  cruel." 

I  am  in  favor  of  startling  them.  I  am  in  favor  of  doing  it  so  because 
I  am  willing  to  have  either  one  of  the  consequences  to  happen.  We  try 
to  reach  them  by  saying,  "Aliens  ineligible  to  become  citizens  of  the 
United  States,"  because  we  do  not  want  to  affect  foreigners  of  other 
countries.  We  can  say  that  and  take  our  chances.  We  do  not  actually 
know,  by  the  decision  of  the  highest  tribunal,  that  they  are  ineligible  to 
become  citizens.  The  best  decision  that  we  have  ever  got,  of  course, 
declares  them  ineligible;  but  it  is  that  sort  of  a  decision  that  may  be 
reversed  to-morrow,  and  the  highest  tribunal  may  declare  them  to  be 
citizens  of  the  United  States.  Other  Courts  of  record  in  the  United 
States  have  admitted  them,  and  are  admitting  them  to  citizenship. 
Congress  might,  at  this  session,  amend  the  naturalization  law»  so  that 
they  could,  unquestionably,  become  citizens. 

Perhaps  we  will  drive  Congress  into  doing  that,  who  knows  I  We 
had  better  drive  Congress  into  doing  something  than  to  have  this  eter- 
nal contempt  of  the  aemandsof  the  people  of  the  Pacific  Coast,  for  then, 
sir,  we  would  be  compelled  to  fall  back  on  our  own  resources,  knowing 
that  there  was  no  hope  there.    But  it  might  have  the  other  effect. 

Gentlemen  are  always  claiming  and  contending  b^tt  that  it  would 
be  a  shame  and  a  stain  that  would  bring  the  blush  to  the  cheek  of  a 
Californian  to  have  such  provisions  in  the  Constitution,  or  our  statute 
books,  as  apparently  in  defiance  of  our  American  civilizatiou.  I  say, 
sir,  that  if  under  the  spur  of  our  resolute  determination  and  our 
earnestness  Congress  should  act,  it  is  not  difficult  to  remove  them  from 
the  Constitution  and  from  the  statutes.  It  can  be  done  simply  and 
absolutely.  It  need  not  remain  there  when  the  effect  intended  has  been 
produced  in  any  other  way.'  But  the  country  must  be  awakened.  It 
must  be  awakened  as  by  an  earthquake  shock  to  the  determination  of 
the  people  of  the  Pacific  Coast  that  something  must  bo  done,  and  some 
relief  must  be  granted.  And  if  it  is  possible  to  cut  them  off  from  every 
avenue  of  employment,  and  within  the  power  of  the  Stato  to  do  so,  and 
it  can  be  demonstrated  on  this  floor  that  such  would  be  the  effect, 
where  is  the  gentleman  who  opposes  such  measures,  can  reconcile  it 
with  his  declarations  to  his  constituents  that  he  was  willing  to  go  to  the 
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very  verge  of  constitutional  power  for  the  purpoee  of  doing  so.  It 
docs  not  need,  air,  that  it  be  done  instantly  and  at  once.  It  does  not 
need  that  the  vast  army  of  Chinese  laboring  on  this  coast  shall  be  sud- 
denly, at  one  fell  swoop,  cut  off  from  all  employment,  but  that  they 
shall  be  worked  out.  That  is  the  plan,  aud  the  idea;  we  all  hope,  we 
all  desire,  we  all  prefer,  that  Congress  should  close  the  Golden  Gate 
against  their  further  immigration,  but  the  question  has  resolved  itself 
simply  into  this:  If  Congress  will  not  act,  are  you  willing  to  do  so  here  in 
the  Slate  of  California?  We  are  placed  in  this  predicament  that  Are 
cannot  ascertain  the  action  of  Congress  before  this  Convention  shall 
adjourn.  If  we  could,  we  might  make  a  last  appeal  to  them  to  step  in 
now  and  forbid  Chinese  immigration,  and  we  could  attend  to  those  that 
are  here.  But  we  have  no  such  opportunity.  We  must  act  then  as  if 
we  had  no  other  resource.  We  must  act  as  if  the  question  was  upon  us 
to  decide  for  ourselves,  to  regulate  for  ourselves,  and  to  regulate  it  in 
the  best  and  most  efficacious  manner.  Now,  sir,  what  is  that  manner? 
With  every  disposition  on  earth  to  conform  as  nearly  as  may  be  to  the 
ideas  of  civilized  mankind,  and  the  ideas  of  justice,  and  of  numanity, 
I  do  say  and  I  do  insist  that  promptitude  of  action  is  imperatively 
demanded  by  the  exigencies  of  the  case — promptitude  of  action,  sir,  in 
order  to  save  the  fair  cities  and  the  fair  fields  of  California  from  being 
the  scenes  of  carnage,  of  riot,  and  of  blood ;  I  speak  whereof  I  know.  I 
speak  whereof  I  know  when  I  assure  gentlemen  of  the  Convention,  and 
every  one  within  the  sound  of  my  voice,  that  an  uprising  is  hard  to  be 
restrained  to-day.  I  have  been,  sir,  upon  the  inside.  The  reverence  for 
American  institutions,  the  reverence  for  law  and  order,  appealed  to,  has 
produced  its  effect.  There  does  exist  yet  in  the  minds  of  our  people  an 
earnest  and  prayerful  desire  that  they  may  not  be  driven,  as  they  believe 
it  will  become  imperatively  necessary  for  them  yet  to  be  driven, to  resort 
to  that  course  taken  by  the  revolutionary  fathers  when  they  went  upon 
that  ship  in  Boston  harbor  and  flung  overboard  the  contraband  tea. 
God  spare  us  that  sort  of  a  revolution,  sir. 

We  should  avert  it  if  possible.  We  should  give  them  some  gleam  of 
hope  that  something  will  be  done  at  home,  by  peaceable  and  constitutional 
means.  They  are  not  anxious  to  rush  into  these  things,  but  they  do 
know  their  power  and  it  cannot  be  deuied.  It  cannot  be  denied  that  a 
great  majority  having  within  their  control  the  destinies  of  this  State, 
having  expressed  time  and  time  again  the  determination,  find  them- 
selves continually  denied  the  rights  they  ought  to  have,  continually 
forestalled  in  the  occupation  of  the  avenues  of  labor  by  this  alien  race, 
are  discontented.  It  is  for  that  reason,  sir,  that  here  and  now  I  call  upon 
this  Convention  for  some  promptitude  of  action,  whatever  that  may  be, 
which  shall  be  an  effectual,  startling,  and  convincing  awakener  of  the 
people  of  the  Eastern  States,  of  Congress,  and  the  ruling  powers,  to  the 
Tact  that  we  are  in  earnest,  resolute. 

The  last  biennial  message  of  his  Excellency  the  President  of  the 
United  States,  supposed  io  present  for  the  consideration  of  Congress  all 
matters  affecting  ttie  welfare  of  the  people  of  the  United  States,  has  not 
one  single  syllable  touching  a  question  which  is  the  overshadowing  and 
paramount  subject  of  discussion  at  every  6reside  on  the  Pacific  Coast; 
not  one  sellable ;  not  one  line  I  Deaf,  indeed,  to  all  prayers  seems  to  be 
the  ears  of  those  that  are  now  in  power. 

I  see  the  hour  for  recess  has  arrived,  and  I'will  give  way  for  a  motion 
that  the  committee  rise. 

Ma.  STEDMAN.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

Mb.  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

The  hour  having  arrived,  the  Convention  will  take  a  recess  until  two 
o'clock  p.  u. 

AFTERNOON    SESSION. 

The  Convendon  reassembled  at  two  o'clock  p.  h..  President  Hoge  in 
the  chair. 

Roll  called  and  quorum  present. 

CHINISE  lumaRATiox. 

Mr.  miller.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chines* 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  The  question  is  on  the  amendment  to  section 
seven. 

SPEICH  or  MB.  BABBODB— CONCLCDED. 

Mb.  BARBOIiR.  Mr.  Chairman:  I  was  presenting  to  the  considera- 
tion of  the  Convention  the  conflict,  the  irrepressible  conflict,  which  is 
impending  over  the  people  of  the  Pacific  Coast  by  reason  of  the  pres- 
ence of  a  Mongolian  population.  I  maintain  that  the  conflict,  in  the 
very  nature  of  things,  unless  a  feasible  remedy  can  be  found,  is  inevita- 
ble. It  is,  sir,  an  irrepressible  conflict  between  two  entirely  dissimilar 
civilizations — aye,  sir,  between  two  different  systems  of  labor,  as  was 
the  old  irrepressible  conflict  between  the  free  white  labor  of  the  North 
and  the  slave  labor  of  the  South.  The  manifestations  of  the  conflict 
and  the  opposition  existing  may  be  different  from  the  manifestations  of 
the  old  conflict,  but  it  is  none  the  less  true  tliat  the  signs  for  a  future 
conflict  exist  as  certain  and  as  inevitable  as  ever  did  exist  the  signs  of 
the  old  conflict,  and  it  is  the  part  of  statesmen— of  true  and  wise  states- 
manship— to  avoid  the  revolutionary  part  of  the  conflict,  if  it  is  possi- 
ble to  ao  so.  Had  our  forefathers  been  guided  by  the  experience  of 
nations,  as  they  might  have  been,  this  country  would  have  b»en  relieved 


from  the  conflict  which  impended  over  it  so  long,  and  which  finally 
burst  with  such  terrible  effect  up<m  it.  But  they  were  not  guided  by 
experience.  They  temporized.  They  felt  they  could  not  yield  up  the 
kind  of  labor  which  in  their  dav  they  contended  was  the  only  kind  of 
labor  with  which  they  could  develop  the  resources  of  their  section  of 
the  country. 

And  that  same  argument  has  been  made  on  the  floor  of  this  Conven- 
tion. We  have  been  told  here  that  Chinese  labor  is  developing  the 
resources  of  this  country ;  and  we  are  told  now  that  Chinese  labor  is 
necessary  to  the  further  development  of  the  country.  Members  did  not 
proclaim  these  sentiments  in  the  nominating  conventions;  they  did  not 
proclaim  it  on  the  stump.  If  they  held  any  such  opinions  they  failed 
to  make  it  known  before  the  election.  They  admitted  the  impending 
conflict;  they  admitted  the  evils  resulting  from  the  presence  of  the  Chi- 
nese, and  yet  they  now  tell  us  they  cannot  work  their  mines  at  the 
present  rates  of  labor,  aud  that  the  present  wages  for  white  labor  are 
too  high. 

I  admire  the  honesty  and  candor  of  the  gentleman  from  Sonoma,  Mr. 
Stuart,  who  makes  no  secret  in  this  Conveution  as  to  what  his  opinion 
is.  He  believes  that  a  great  many  of  the  landholders  of  the  land  can 
not  work  their  land  with  white  labor,  «t  the  present  rates  of  production. 
I  would  rather  hear  men  come  out  squarely  and  oppose  these  measures, 
for  some  cause,  than  to  see  them  indifferent — assenting  to  the  doctrine 
of  the  evils  of  Chinese  immigration  in  the  abstract,  but  unwilling  to  do 
anything  practical  to  abate  the  evil.  I  contend,  however,  that  the  gen- 
tleman from  Sonoma  is  mistaken  in  his  premises.  I  contend  that  if  the 
labor  market  of  California  ^uld  be  instantly  deprived  of  this  great 
source  of  supply,  there  would  be  an  influx  of  white  labor  to  fill  the 
vacancy.  It  will  be  governed  by  the  law  of  supply  and  demand.  Cre- 
ate a  demand  for  laMir,  and  inform  the  white  laborers  of  the  country 
that  they  will  not  be  compelled  to  come  in  competition  with  Chinese 
labor,  and  they  will  come.  You  have  but  to  call  for  white  labor  and  it 
will  come.  There  is  no  doubt  about  it  in  the  world.  It  has  t>een  here, 
sir.  It  has  looked  over  the  fields,  it  has  sought  to  obtain  this  employ- 
ment, but  it  was  forestalled,  and  it  did  not  stay,  because  the  grouna  was 
occupinl — because  free  labor  would  not  volunteer  to  place  itself  in  com- 
petition with  slave  labor — or  that  which  is  similar  in  almost  every 
respect  to  slave  labor. 

"There  might  be  present  hardship  to  the  industries  of  the  country  by 
the  cessation  of  a  hundred  thousand  laborers,  if  that  is  a  correct  estimate 
of  the  number.  I  admit  that  there  would  be  a  depression  produced  by 
the  sudden  withdrawal  of  this  number  of  laborers.  But  is  it  not  infi- 
nitely better  for  the  interests  of  the  entire  community,  for  the  interests 
of  our  future  industries,  and  for  the  people  of  California  and  of  the 
Pacific  Coast,  than  that  so  much  suffering,  so  much  hardship  be  entailed 
upon  them? 

Now,  I  do  not  propose  to  go  into  an  elaborate  discussion  of  this  section, 
or  of  the  various  sections  of  this  re(>ort,  but  with  regard  to  the  method 
of  regulation  I  have  this  to  say :  I  do  not  desire  to  be  left  helpless  and 
powerless  by  what  I  fear  will  be  the  decision  of  the  Supreme  Court  of 
the  United  States.  I  do  not  say  that  these  provisions  cover  the  case,  or 
are  exactly  such  as  this  Convention  ought  to  adopt.  But  I  do  say,  and 
I  insist,  that  it  is  demanded  of  us  here  in  this  Convention  that  we  do 
make  some  use  of  the  internal  police  power  of  the  State,  in  the  event 
of  the  restraint  being  denied  by  Congress,  or  in  the  event  that  these 
other  provisions  be  declared  null  and  void.  When  we  enter  into  the 
State,  which  is  called  a  political  community,  we  make  a  contract  with 
all  the  other  members  of  that  community,  and  to  that  extent  surrender 
certain  of  our  rights.  A  given  number  of  the  members  of  this  Conven- 
tion may  enter  into  an  agreement  among  themselves,  by  which  they 
bind  themselves,  by  certain  forfeitures,  not  to  employ  Chinese  labor. 
They  are  legitimate  agreements.  They  may  be  enforced.  I  maintain 
that  the  State,  having  the  power  to  make  these  regulations,  is  empowered 
and  authorized  to  do  the  very  same  thing.  I  maintain  that  the  State 
may  impose  upon  its  citizens  certain  disabilities,  in  the  event  of  their 
emjiloying  that  kind  of  labor,  because  it  comes  within  the  police  power 
of  the'  State.  It  has  the  right  to  determine  whiit  kind  of  labor,  in  its 
judgment,  and  the  presence  of  what  kind  of  laborers  are  detrimental  to 
the  welfare  of  the  State;  and  whoever  einploy^t,  whoever  is  instru- 
mental in  bringing  that  kind  of  labor  into  the  •late,  to  that  extent  is 
instrumental  in  maintaining  a  nuisance ;  and,  therefore,  it  is  competent 
for  the  Stale  to  impose  that  condition  upon  its  citizens,  at  least  those  who 
come  within  its  jurisdiction  with  regard  to  subject-matters  of  that  kind. 
With  all  that  class  of  persons  who  hold  public  uSices,and  exercise  rights 
and  privileges  granted  by  the  State,  the  State  -has  a  right  to  impose  that 
kind  of  conditions  upon  them — the  State  may  name  the  obligation 
clause — eo  nominee.  They  may  say  that  the  Chinese — putting  the  ques- 
tion squarely — may  not  be  ineligible  to  citizenship,  no  matter  what  the 
Courts  may  decide;  and  it  is  within  that  power,  and  within  that  gen- 
eral authority  of  the  State,  to  impose  these  conditions  upon  the  citizens — 
the  conditions  upon  which  they  may  exercise  these  rights  and  privileges. 

But  I  go  beyond  all  that,  sir,  and  I  say  that  it  comes  within  and  it 
ought  to  be  placed  upon  the  ground  of  the  great  sovereign  power  of  the 
State.  Hero  is  what  is  confessed  to  bo  the  greatest  nuisance  ever 
imposed  upon  a  free  and  enllghted  people,  drawn  here  by  the  circum- 
stances, the  result  of  the  growth  of  the  State  under  the  laws  of  supply 
and  demand,  which  was  in  the  beginning  considered  unworthy  of  par- 
ticular attention,  but  which  has  grown  to  such  proportions  that  it  has 
become  a  mighty  nuisance.  Now,  where  is  the  community,  where  is 
the  individual,  where  is  the  city,  where  is  the  county,  where  is  the 
State  on  the  face  of  the  globe  which  does  not  jmssess  as  one  of  its  chief 
attributes  the  power  to  abate  nuisances?  Simply  a  nuisance,  and  a  great 
nuisance.  And  the  judgment  of  the  people  of  the  Slate  of  California 
has  already  proclaimed  to  the  world  that  here  in  our  midst  is  the  crown- 
ing nuisance,  which  calls  for  the  exercise  of  the  sovereign  power  of  the 
State  for  its  abatement.    I  maintain,  sir,  that  the  State  does  have  the 
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power  to  Bend  them  without  our  limita.  And  it  is  our  duty  to  impose 
this  duty  upon  the  Legislature,  which  has  control  of  the  ina<;hinerT.  I 
am  willing  to  take  section  one  upon  that  ground.  I  am  willing  to  talce 
section  two,  which  forbids  the  eniplorraent  of  Chinese  by  corporations. 
I  am  willing  to  take  section  three,  which  forbids  their  employ  ment  upon 
public  works.  I  am  willing  to  take  section  four,  because  it  will  hold  at 
least  until  overturned  by  the  Supreme  Court  of  the  United  Stales.  I  am 
willing  to  take  section  nve  upon  the  same  ground.  Now,  I  understand 
the  majority  of  this  Convention  are  content  to  take  this  section,  but  desire 
to  stop  there.  Now,  sir,  I  can  very  readily  perceive,  under  certain  con- 
sfructions  put  upon  this  section,  how  it  will  result;  that  we  will  deserve 
at  the  hands  of  the  people  the  charge  that  we  have  done  nothing.  I  can 
see  how  every  single  one  of  these  sections  may  be  rendered  nugatory, 
because  they  do  not — not  one  single  one  of  them — come  squarely  down  to 
a  declaration  of  the  duty  of  the  State,  to  bring  the  arm  of  sovereignty,  to 
bring  its  police  power  to  bear  directly  upon  this  question.  That  is  exactly 
where  we  differ.  The  Legislature  and  the  municipalities  will  have  no 
power.  We  not  only  want  to  give  them  power  to  do  it,  but  we  ought  to 
impose  the  duty  upon  them.  And  it  is  for  that  reason  that  the  suc- 
oe«ding  sections,  six,  seven,  eight,  and  nine,  or  something  similar  to 
those  sections,  ought  to  be  incorporated  in  the  Constitution,  or  submit- 
ted in  separate  sections.    These  sections  are  as  follows : 

Sec.  6.  Foreigners  ineligible  to  become  citisens  of  the  United  Slates 
shall  not  have  the  right  to  sue  or  be  sued  in  any  of  the  Courts  of  this 
State,  and  any  lawyer  appearing  for  or  against  them,  or  any  of  them,  in 
a  civil  proceeding,  shall  forfeit  his  license  to  practice  law.  No  such 
foreigner  shall  be  granted  license  to  carry  on  any  business,  trade,  or 
occupation  in  this  State,  nor  shall  such  license  be  granted  to  any  person 
or  corporation  employing  them.  No  such  foreigner  shall  have  the  right 
to  catch  fish  in  any  of  the  waters  under  the  jurisdiction  of  the  State; 
nor  to  purchase,  own,  or  lease  real  pruperty  in  this  Stale;  and  all  con- 
tracts of  conveyance  or  lease  of  real  estate  to  any  such  foreigner  shall  be 
void. 

StG.  7.  The  presence  of  foreigners  ineligible  to  become  citizens  of  the 
United  States  is  declared  hereby  to  be  dangerous  to  the  well-being  of 
the  State,  and  the  Legislature  shall  discourage  their  immigration  by  all 
the  means  within  its  power.  It  shall  provide  for  their  exclusion  from 
residence  or  settlement  in  any  portion  of  the  State  it  may  see  fit,  or  from 
the  State,  and  provide  suitable  methods,  by  their  taxation  or  otherwise, 
for  the  expense  of  such  exclusion.  It  shall  prescribe  suitable  penalties 
for  the  punishment  of  persons  convicted  of  introducing  them  within 
forbidden  limits.  Itshall  delegate  all  necessary  power  to  the  incorporated 
cities  and  towns  of  this  State  for  their  removal  without  the  limits  of  such 
dties  and  towns. 

8«c.  8.  Public  officers  within  this  State  are  forbidden  to  employ 
Chinese  in  any  capacity  whatever.  Violation  of  this  provision  shall  be 
ground  for  removal  from  office;  and  no  person  shall  be  eligible  to  any 
office  in  this  State  who,  at  the  time  of  election,  and  for  three  months 
before,  employed  Chinese. 

Sec.  9.  The  exercise  of  the  right  of  suffVage  shall  be  denied  to  any 
personcmployingChinesein  this  State,  and  it  shall  besuflicientchalienge 
that  the  person  offering  to  vote  is  employing  Chinese,  or  has  employed 
them  within  three  months  next  preceding  the  election. 

I  introduced  into  this  Convention  a  proposition  to  instruct  the  Judiciary 
Committee  to  report  to  this  body  the  legality  of  submitting  separate 
articles  to  the  people,  to  be  ratified  or  rejecteff,  and  I  was  in  hopes  they 
would  have  done  so  before  we  reached  this  article.  I  am  informed  they 
have  made  up  their  minds,  and  I  suppose  the  probabilities  are  that  we 
will  be  advised  that  it  is  not  competent  for  us  to  submit  separate  articles 
for  the  people  to  vote  upon.  Thejy  may  be  right,  and  they  may  be  wrong. 
I  am  of^  the  opinion  that  it  will  be  satisfactory  to  a  large  portion  of  the 
people  to  be  allowed  to  vote  directly  and  squarely  upon  this  Chinese 
question ;  and  if  the  outcome  shall  be  that  a  majority  are  in  favor  of,  or 
op(iosed  to  restrictive  lej^islation,  then  it  will  have  no  validity ;  but 
on  the  contrary,  if  a  majority  do  decide  in  favor  of  this  legislation,  it 
will  be  a  direct  and  positive  announcement:  first,  of  the  opinion  of 
the  people  of  the  State  of  California;  and  second,  that  it  will  leave  the 
Lpgislature  power  todo  something  for  the  accomplishmentof  this  result. 
I  have  taken  the  opinious,  as  far  as  I  have  been  able  lo  do  so,  upon  this 
question,  and  I  believe  they  are  willing  to  submit—outside  of  the  Con- 
stitution— to  the  electors  of  the  State  of  California,  directly  and  sc^uarely, 
the  proposition  whether  this  State  shall  bring  «)  bear  her  police  and 
internal  power  for  the  purpose  of  expelling  the  Chinese  from  our  midst. 

Many  tell  us  that  the  question  of  Chinese  commerce  and  the  Chinese 
here  are  so  mixed  up  with  the  laboring  interests,  bound  up  with  it,  that 
if  you  take  the  honest  sentiment  of  the  people  of  California,  it  will  be 
found  to  be  against  restrictive  legislation.  Sir,  I  am  perfectly  content  to 
risk  it  to  the  people,  though  I  know  that  many  who  pretend  to  be  anti- 
Chinese  reformers  secretly  employ  Chinese,  and  are  secretly  in  favor  of 
Chinese  labor.  I  know  that  to  be  true,  sir.  I  am  willing  to  take  the 
chances  on  that.  I  am  not  afraid  but  the  honest  sentiment  of  a  large 
majority  of  the  people  of  California  will  be  found  to  be  on  the  right  side, 
if  taken  in  a  fair  and  square  election, 

Kow,  sir,  I  have  spoken  long  enough,  I  suppose,  both  for  my  own  good 
and  the  cimfoK  of  the  Convention,  but  I  have  endeavored  to  plead  the 
cause  of  the  workingmen  of  this  State  before  this  body.  I  have  endeav- 
ored to  present  the  claims  of  that  numerous  class,  but  whether  rightfully 
or  wrongfully  I  kuow  not.  I  have  come  to  the  conclusion,  from  the 
eharaeter  of  the  le^slation  that  has  taken  place ;  from  the  character  of 
the  eventa  constituting  the  history  of  this  coast  for  the  past  ten  years — I 
My  I  hare  oome  to  the  conclusion  that  they  have  no  friends  among  the 
powen  that  be.  Whether  rightfully  or  wrongfully,  sir,  I  say  that  the 
'  workinnnen  of  the  State  of  California  have  lost  confidence  entirely  in 
tlMWe  who  shape  the  legislation  of  the  country,  and  they  have  done  so 
beeaa*e,notwitnstanding  the  loud  professions — the  reiterated  professions 
«f  friendahip  and  devotion  to  the  cause  of  labor  and  to  the  rights  of 


laboring  men — they  have  ssen  year  after  year  roll  away  and  nothing 
done — no,  not  one  single  step  taken  in  the  direction  of  reform — and  I 
come  before  this  Convention  pleading  their  cause;  and  we  Trould  plead 
it  in  a  sincere  way.  And  I  say  to  this  Convention  now,  I  demand,  sirs, 
in  the  name  of  the  workingmen  of  the  Slate  of  California,  that  some- 
thing more  than  mere  obstructions,  and  humbug,  and  pretense,  be  dealt 
out  to  them  hereafter.  They  want  some  practical  work,  something  that 
will  produce  practical  results.  Nay,  more,  sir.  Not  alone  for  them  do 
I  appeal ;  I  do  so  in  the  interests  of  the  rising  generation ;  I  do  so  in  the 
interests  of  humanity;  I  do  so  in  the  interest  of  the  future  prosperity  of 
tbe  Pacific  Coast,  and  of  California,  which  is  my  home,  which  has  held 
me  so  far,  and  which  will  probably  be  my  home  so  long  as  I  live,  and 
my  resting  place  when  I  die.    [Applause.] 

Mr.  JOYCE.  Mr.  Chairman  :  I  would  like  to  offer  a  substitute  for 
section  one,  as  it  at  present  stands. 

Thi  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Los  Angeles. 

Tbe  amendment  was  adopted. 

Mr.  JOYCE.    I  offer  a  substitute  for  the  whole  business. 

Thr  CHAIKMAN.    Send  it  up. 

Thk  secretary  read : 

"Section  1.  It  shall  be  the  duty  of  Mayors  of  incorporated  cities,  and 
the  Supervisors  of  counties,  after  the  first  5av  of  May,  eighteen  hundred 
and  eighty,  to  see  that  no  Mongolians  be  allowed  to  reside  within  the 
limits  of  their  respective  cities  and  counties;  and  it  shall  be  the  duty  of 
the  Governor  of  this  State,  in  case  of  the  inability  of  such  Mayor,  or 
such  Supervisors,  to  use  all  the  power  of  the  State  in  assisting  such 
Mayors  and  such  Supervisors  in  enforcing  the  provisions  of  this  section. 

"  Sec.  2.  It  shall  be  the  duty  of  the  Legislature  to  make  all  the  neces- 
sanr  laws  for  the  enforcement  of  the  above  section." 

The  CHAIRMAN.    The  question  is  on  the  substitute. 

SPEECH   OF   ME.   JOYCE. 

Me.  JOYCE.  Mr.  Chairman :  I  offer  that  substitute  for  this  reason : 
it  seems  to  be  unanimous,  or  very  near  unanimous,  in  this  Convention, 
that  they  are  all  in  favor  of  adopting  some  measure  that  will  rid  the 
country  of  th^  Chinese.  Now,  sir,  it  strikes  me  that  being  adopted, 
there  is  no  possible  means  of  labor  being  brought  into  comiietition  with 
tbe  Chinese  after  the  enforcement  of  this.  There  is  no  necessity  of 
dealing  with  the  increase  of  the  Chinamen  in  future,  because,  if  they 
cannot  reside  here,  they  will  have  noanxiety  of  coming  here.  I  believe 
that  before  the  rebellion  a  majority  of  the  border  Slates  had  provisions 
preventing  free  negroes  coming  into  their  States.  I  believe,  in  a  great 
many  easea,  these  laws  were  executed;  and  I  believe  if  this  provision  be 
embodied  into  the  Constitution  there  will  be  no  difficulty  in  the  future 
in  dealing  with  this  thing.  In  the  next  place  there  is  another  principle 
back  of  it.  If  there  are  any  counties  in  the  State  that  desire  to  have 
Chinese,  they  can  use  the  local  option  means.  If  the  people  desire  to 
get  rid  of  the  Chinese  in  good  faitn,  the  sovereign  will  of  the  people  can 
instruct  their  officers  to  do  so.  I  do  not  see  why  this  will  not  solve  this 
Chinese  question  in  a  very  simple  way. 

gPEEOB   or  MR.   BARTOM. 

Mr.  BARTON.  Mr.  Chairman :  Upon  this  subject,  sir,  I  desire  to 
say  a  few  words,  if  I  can  have  the  attention  of  the  committee  for  a  few 
moments.  This  is  a  subject,  Mr.  Chairman,  and  gentlemen  of  the  com- 
mittee, more  vital  to  the  State  of  California  and  the  whole  Pacific  Coast 
than  any  or  all  other  questions  that  have  ever  been  presented  to  the 
people  of  this  coast.  Year  after  year  we  have  remained  with  our  hands 
tied ;  year  after  year  have  we  seen  the  Democratic  party,  and  the  repre- 
sentatives of  the  Republican  party,  assembled  in  this  hall,  and 
announce  to  the  people  of  this  State  that  they  were  positively  opposed 
to  the  further  importation  of  Chinese,  and  engrafting  in  their  platfonns, 
and  upon  their  banners,  in  glowing  colors,  that  infernal  deception,  cal- 
culated and  designed  for  the  purpose  of  creating  sympathy  and  political 
prestige.  Year  alter  year  have  they  inscribed  upon  their  banners  in 
every  campaign  this  deception.  Year  after  year  we  have  heard  these 
Caliiornia  demagogues  (some  of  whom  we  find  in  this  Convention 
to-dav,  sent  here  by  the  people  to  represent  the  people's  interests),  afraid 
to  rafse  their  voices  on  this  floor  on  behalf  of  the  people.  Sir,  I  have 
been  waiting  for  some  of  these  great  men  who  occupy  seats  here  to  rise 
up,  statesman-like,  and  let  me  near  them  place  themselves  either  in 
favor  of  the  people  of  the  State  of  California  and  her  institutions,  or  in 
favor  of  continuing  this  Mongolian  curse. 

I  perhaps  feel  more  deeply  than  many  of  you.  I  have  been  a  citizen 
of  this  State  long  enough  to  rear  a  mmily  to  manhood,  and  I  find 
myself  and  my  children  brought  down  by  force  of  circumstances  and 
misfortune  to  a  level  with  these  slaves,  and  yet  I  maintain  my  dignity. 
I  stand  here  to-day  to  defend  my  dignity  anil  my  manhood ;  to  defend 
the  principles  of  our  government  and  of  the  people  of  the  country,  and 
that  is  what  I  am  here  for  to-day.  The  representatives  of  the  working 
people  of  this  State,  in  the  Le);islature  of  eighteen  hundred  and  sixty- 
six  and  eighteen  hundred  and  sixty -seven,  asked  to  have  engrafted  upon 
the  statute  books  that  where  the  State  granted  aid  to  corporations,  the 
parties  receiving  such  aid  shall  not  be  permitted  to  employ  Chinese 
tabor  thereon,  and  I  am  sorry  to  know  that  my  Democratic  friends  and 
my  Republican  friends,  in  both  branches  of  the  Legislature,  almost 
solidly  voted  against  the  proposition.  That  is  a  matter  of  record,  and 
gentlemen  need  not  take  my  word  for  it.  Three  several  times  when 
that  measure  was  brought  up,  our  Democratic  friends  and  our  Republi- 
can friends  voted  s'^lid  against  it.  The  people  asked  that  when  the 
State  was  giving  aid  that  the  work  should  be  done  by  white  labor,  and 
on  these  three  several  occasions  the  friends  of  labor,  so  called,  turned 
their  backs  upon  the  people  and  voted  against  the  proposition. 

As  to  the  evils  of  Chinese  immigration,  allow  me  to  say  right  here 
that  I  do  not  believe,  when  you  come  right  down  to  the  real  sober 
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thought,  that  there  is  any  great  need  for  this  argnmenU  On  this  sub- 
ject, I  believe  that  the  voice  of  humanity  dictates  that  it  is  a  vice;  that 
it  is  the  senHment  of  the  people  of  this  State  that  it  is  a  curse ;  therefore 
I  do  not  propose  to  discuss  that  pn>po8ition  at  any  length.  We  find  our- 
selves in  a  vei^  peculiar  condition.  We  have  the  slaves  of  Asia,  the 
penal  scum  of  Europe  pouring  in  upon  us  for  the  last  twenty-five  years, 
and  in  addition  to  that  we  find  England  closing  Hell  Gate  and  all  her 
colonial  ports  against  all  of  such  scum,  and  we  ask,  in  behalf  of  the 
people  of  this  State  and  of  humanity,  that  the  Golden  Gate  shall  be 
closed  against  them  likewise.  We  ask  this  as  a  matter  of  self-protec- 
tion. And  I  claim  we  have  the  right,  notwithstanding  the  Burlingame 
treaty,  to  incorporate  a  clause  in  this  Constitution,  to  drive  out,  if  you 
please,  from  the  incoiyorated  cities  of  this  Slate,  and  from  the  counties, 
this  Chinese  curse.  Mow,  you  may  think  that  this  is  an  extreme  yicw, 
but  if  there  is  one  thing  aboye  all  others  that  I  am  in  favor  of,  it  is  of 
protecting  my  Caucasian  brothers  in  the  State  of  Cnlifornia.  I  say 
England  has  closed  Hell  Gate,  and  I  am  in  favor  of  closing  the  Golden 
Gate  also.  When  we  talk  about  the  Burlingame  treaty  we  are  informed 
by  these  shoddy  demagogues,  hypocrites,  and  false  philanthropists  that 
we  are  powerless.  You  cannot  abrogate  the  treaty  because  England  is  a 
party  to  that  treaty.  They  hold  a  ]Mirt  of  China,  and  she  has  become  a 
party  to  the  contract. 

It  is  a  lamentable  fact,  Mr.  President,  that  we  find  ourselves  so  thor- 
oughly controlled,  both  in  our  State  and  national  balls  of  legislation, b^ 
the  money  bags  of  Europe,  that  our  liberties  are  almost  gone.  And  il 
we  are  to  l>e  compelled  to  submit  to  this  thing,  what  will  be  the  result? 
When  we  find  that  our  statesmen  have  betrayed  us;  when  we  find  that 
the  combined  powers  of  Europe  are  controlling  the  National  Legislature 
against  us,  why,  there  is  but  one  sequel  to  Uiis  question,  snd  that  is, 
that  this  country  will  be  revolutionized,  because,  sir,  Mongolian  slavery 
can  never  predominate  in  this  free  country.  I  hope  my  eyeh  may  never 
behold  the  spectacle.  Again,  I  ask,  where  are  our  statesmen  ?  Will 
some  great  mind  come  to  the  rescue  and  stay  the  impending  conflict,  and 
prevent,  if  possible,  the  deluging  again  this  glorious  country  with  blood ; 
and  it  was  to  prevent  this  state  of  things  that  the  workingmen  have  been 
called  into  existence  to  bare  their  breasts  to  the  fight  to  maintain  the 
constitutional  law  of  this  government. 

The  farmers  ought  to  be  as  deeply  interested  in  this  matter  as  any  of 
us,  but  I  am  sorry  to  say  such  is  not  the  fact.  The  Grangers  are  false  to 
their  professions  in  this.  They  declare  in  their  declaration  of  principles 
to  foster  and  to  elevate  labor.  Do  they  practice  what  they  preach  T  So; 
they  turn  my  boy  andyours  from  their  door  to  become  a  tramp— in  most 
cases  unwillingly.  Why,  sir,  I  have  been  cautioned  by  ray  brother 
Grangers  not  to  oppose  Chinese  labor;  ifyoudo,  you  will  sink  the  insti- 
tution. I  am  told  that  many  of  our  most  influential  Grangers  are  the 
advocates  of  Chinese  cheap  labor,  and  the  Grange  cannot  afford  to 
antagonize  such  an  influence  in  the  Granges.  I  am  sick  and  disgusted 
with  all  such  ideas  and  men;  they  are  our  very  worst  enemies.  Instead 
of  elevating  labor,  they  are  dragging  labor  down  to  the  level  of  the 
Mongolian  serf.  Let  the  producmg  classes  come  down  from  their  false 
position  of  high  life  in  low  circumstances,  drive  the  Mongolian  from 
the  kitchen,  from  the  wash-house,  and  place  therein  a  Caucasian  boy  or 

§irl.  Stop  before  it  is  too  late.  No  longer  assist  in  dragging  down  our 
aughters  to  degradation  and  disgrace.  You  cannot  deny  it.  The  result 
of  this  Chinese  labor  is  the  filling  of  our  land  with  hoodlum  boys  and 
girls,  and  you  may  talk  as  you  like,  but  this  is  the  subject  of  all  others. 
The  people  are  calling  upon  you,  and  you  should  open  your  mouths  and 
assist  us  in  some  way,  and  let  us  once  more  stand  up  in  our  stalwart 
worth  and  manhood,  like  decent  and  dignified  while  men  of  our  nation 
and  State.  Why,  sir,  where  are  our  statesmen?  They  are  dead  I  dead  I 
Dead  to  the  sensibilities  of  human  nature.  They  tell  us  if  it  had  not 
been  for  this  system  of  human  slavery  the  State  would  not  to-day  have 
been  what  she  is.  Go  with  me  into  the  berry  fields  of  San  Jos^— or  any 
other  portion  of  the  State — and  when  you  find  a  man  that  is  willing  to 
give  white  men  and  white  boys  employment,  what  does  he  tell  you? 
Simply  that  it  is  impossible  for  him  to  employ  white  labor  and  compete 
with  bis  neighbor  who  employs  Chinamen.  This  is  something  that  pre- 
sents itself  to  every  intelligent  mind,  and  it  should  be  dealt  with  accord- 
ing to  its  merits.  Go  to  the  fruit  growers  of  the  State,  along  the  Sacra- 
mento River,  and  see  the  hundreds  and  thousands  of  Chinese  that  are 
employed,  and  ask  these  men  if,  in  their  inner  consciences,  they  think 
it  is  right  to  give  employment  to  Chinese  to  the  exclusion  of  white  men. 
They  will  tell  you  that  when  a  white  man  comes  along  and  wants  work, 
he  is  informed  that  he  must  eat  with  and  sleep  in  the  same  house  with 
the  Chinese.  If  that  don't  suit,  you  can  go  along.  So,  of  course,  he  is 
turned  away  from  his  own  people,  and  made  to  live  with  a  herd  of 
slaves.  Hn  is  not  fit  to  lay  down  his  blankets  and  partake  of  the  hospi- 
talities of  his  own  people,  but  has  to  eat  and  sleep  with  these  slaves. 
You  have  driven  all  the  honest  labor  from  the  State,  in  this  way,  both 
male  and  female. 

We  have  heard  so  much  of  the  dogmas  of  the  would  be  leaders  of  the 
Bepublican  party.  I  hope  I  may  be  excused  for  speakinf;  thus  plainly 
in  reviewing  the  actions  of  the  political  parties  on  which  we  have 
depended.  I  cay  to  you  to-day,  behold,  if  you  please,  the  Goddess  of 
Liberty,  weighed  down  by  over  two  billion  dollars.  Where  has  this 
money  gone?  Much  of  it  has  gone  to  subsidize  a  few  scoundrels  in  the 
shape  of  a  Chinese  steamship  company,  for  the  purpose  of  importing  and 
bringing  into  this  State  this  horde  of  Mongolian  slaves,  and  yet  they  tell 
us  that  a  national  debt  is  a  national  blessing.  God  forbid  that  the  intel- 
ligence of  the  State  of  California  should  longer  submit  to  such  doctrines. 
Gorham  and  his  followers  teach  the  doctrine  of  the  brotherhood  of  man, 
and  the  fatherhood  of  God.  Away  with  such  sentimentalism;  for  it  is 
a  curse  and  a  stench  to  the  people  of  this  State  and  of  the  nation.  We 
want  no  more  of  them.  But  if  there  be  any  more  of  them  left  ywithin 
the  confines  of  the  State  of  California,  be  he  Democrat  or  Bepublican, 
we  say  to  them,  we  will  have  no  more  to  do  with  you.    The  time  has 


come  when  the  people  who  take  from  the  soil  the  material  wealth  of 
this  great  State  will  have  no  more  to  do  with  them.  We  want  live 
statesmen,  who  are  awake  to  the  wants  and  necessities  of  a  great  people*. 
Mr.  Chairman,  I  am  afraid  the  American  statesmen  have  all  ceased  to 
live.  I  would  like  to  see  California  pnxiuce  one  statesman  that  the 
people  might  have  confidence  in.  We  are  admonished  by  the  gentle- 
man from  San  Francisco,  General  Miller,  not  to  be  led  away  by  w-hat  he 
calls  popular  clamor.  Sir,  was  it  not  popular  clamor  that  threw 
the  British  tea  into  Boston  Harbor?  And  was  it  not  that  same  popular 
clamor  that  resulted  in  American  independence?  It  was  that  which 
actuated  the  people,  and  yet  we  are  tola  that  we  must  not  give  way  A 
popular  clamor.  I  admonish  you  to  give  heed  to  popular  clamor,  for  it 
IS  the  voice  of  the  people  finding  expression,  and  the  voice  of  the  people 
is  the  voice  of  God. 

And  more,  sir,  we  have  seen  these  Chinese  erect  in  the  heart  of  a  great 
city  an  independent  tribunal  of  justice,  so  called,  in  defiance  of  thelaVs 
of  the  government.  Is  there  any  other  nation  on  earth  so  imbecile;  ia 
there  anyother  nation  that  would  for  one  momeut  tolerate  such  a  thing? 
These  heathens  are  employed  in  almost  every  household  in  the  land. 
Have  you  ever  thought  bow  extensively  they  are  employed?  In  every 
house  in  the  city,  on  the  farm,  and  everywhere.  Nineteen  out  of  twenty 
farmers  who  have  help  to  cook  for  employ  Chinese  cooks.  Suppose  they 
sliould  determine  to  destroy  us,  they  could  by  one  fell  swoop,  by  placing 
poison  in  the  food,  destroy  the  people  of  the  State.  We  ask  who  does 
not  employ  them?  The  Supreme  Judges  do,  all  the  State  officers  do, 
the  farmers  do — in  short,  we  all  do;  directly  or  indirectly,  in  some  way 
or  other,  we  are  compelled  to  contribute  to  their  support;  and  little  by 
little  this  curse  is  fastening  itself  on  the  society  and  the  politics  of  our 
fair  land.  They  can  never  assimilate  with  us,  and  never  will.  They 
can  and  will  supersede  us  in  all  branches  of  industry  and  labor,  because 
of  their  habits  of  cheap  living,  f''^^  domicile  with  the  rats  and  dogs. 
One  hundred  of  them  will  Uirive  and  do  well  in  the  same  space  that 
would  be  required  for  an  honest  white  man  and  his  family.  They  pay 
no  tribute  to  the  government,  they  will  not  fight  the  battles  of  our 
Union;  the  autocrat,  the  millionaire,  and  the  Shylocks  of  the  land 
want  them,  and  we  are  told  that  our  duty  is  to  compete  with  these 
Mongolian  slaves.  I  say  these  are  public  servants  who  tell  us  to  do 
this,  and  it  is  disgraceful.  White  men  will  not  submit  to  these  things, 
and  white  women  need  the  work  and  must  have  it.  Where  is  the  cold- 
blooded wretch  who  says  this  is  not  a  great  shame  and  a  disgrace?  And 
I  am  proud  to  know  that  it  does  not  meet  with  the  approMion  of  the 
people  of  this  State. 

Then,  sir,  again  my  attention  was  recently  called  to  another  and  ter- 
rible outrage.  The  State  gives  one  hundred  dollars  for  the  support  and 
maintenance  of  orphans,  and  seventy-five  dollars  a  year  for  half  orphans 
and  abandoned  children.  The  people  of  this  State  are  called  upon  to 
pay  this  money,  but,  sir,  within  a  stone's  throw  of  this  building  all  the 
washing  from  that  asylum — which  was  burned  a  few  nights  ago — goes 
to  the  Chinaman.  There  are  young  girls  in  that  institution  from  twelve 
to  sixteen  years  of  age  who  are  perfectly  able  to  do  this  work ;  but  no — 
that  curse  is  fixed  upon  us  so  nrmly  that  false  pride  and  false  modesty 
is  driving  us  to  perdition  as  fast  as  possible.  I  say  it  is  wrong  that  we 
should  permit  tnese  things.  It  is  wrong  that  the  people  of  tlie  State 
should  be  compelled  to  pay  taxes  to  support  such  institutions  as  that. 
Think  of  it,  thirty  or  forty  dollars  worth  Qf  washing  taken  out  of  that 
building  every  month  and  given  to  these  Mongolians,  when  the  inmates 
ought  to  be  compelled  to  do  it  themselves,  instead  of  being  supported  in 
idleness.  Again  I  ask  some  of  our  great  statesmen  to  rise  and  solve  this 
problem.  Ilelp  usoutof  thisdifiiculty.  It  is  debauching  public  morals 
in  every  sense.  We  see  it  on  every  hand,  and  yet  our  great  men  are 
never  &eard  to  utter  a  word  against  these  things.  They  may  say  that 
these  are  trifling  matters.  Mr.  Chairman,  there  is  where  we  should 
begin.  Come  down  to  the  very  bottom,  and  work  up  to  a  more  healthy 
condition  of  things.  The  Chinese,  we  are  told,  in  many  of  the  Eastern 
States  are  constantly  being  admitted  to  citizenship.  Now  I  would  like 
to  be  informed  by  some  intelligent  gentleman  how  we  are  to  understand 
this.  Are  we  informed  correctly  when  we  are  told  by  the  leaders  of  our 
government  that  they  are  not  entitled  to  become  citizens,  or  are  we  to 
take  the  records  of  those  tiourts  which  are  admitting  them  to  citizenship? 
Only  a  few  days  ago,  in  New  York,  several  Chinamen  were  admitted  to 
citizenship.  I  tell  you  gentlemen  this  is  all  a  delusion  and  a  snare. 
And  I  am  waiting  for  •ome  of  the  leaders  of  this  Convention — I  don't 
mean  the  mudsills — to  come  to  our  rescue,  and  do  something  that  will 
relieve  us  of  this  curse.  I  would  that  I  had  the  power  to  drive  these 
slaves  over  to  the  other  side  of  the  Mississippi  River,  five  thousand,  ten 
thousand,  yes  twenty  thousand  of  thein,  in  order  that  the  Eastern  people 
might  become  educated  up  to  our  necessities;  and  if  I  had  the  power 
to-day  I  would  send  a  horde  of  those  Chinamen  into  New  England. 
That  is  where  I  would  send  them.  That  is  what  I  would  do  with  them, 
and  I  pray  that  time  may  come.  But  there  is  no  hope  of  that.  They 
intend  to  make  their  homes  here.  And  unless  we  can  find  some  way  to 
prevent  it  they  will  fasten  themselves  upon  us  forever. 

And  now,  Mr.  Chairman,  I  want  to  give  you  an  idea  of  the  character 
of  a  man  who  made  an  attempt  to  come  to  this  Convention,  and  I  know 
whereof  I  am  speaking.  It  was  he  who  contended  against  me  for  a  seat 
in  this  Convention.  lie  is  possemed  of  great  wealth,  having  an  income 
of  perhaps  eight  hundred  or  one  thousand  dollars  a  month  from  houses 
rented  to  Chinese  prostitutes.  When  our  little  city  passed  an  ordinance 
that  these  houses  shall  be  closed,  he  goes  to  a  Justice  of  the  Peace  and 
makes  a  bargain :  "  How  much  will  you  charge  to  marry  these  people 
for  me — how  much  a  couple?"  He  secures  Chinese  bucks  enougn,  and 
the  prostitutes  were  all  married  to  them,  and  the  next  morning  this 
individual  goes  out  and  kicks  the  door  open  and  tells  his  tenants  to 
walk  in,  and  the  authorities  are  told  to  go  to  hell.  "  These  are  my 
tenants  and  my  houses."  This  is  the  character  of  man  who  would 
legislate  for  the  workingmen  of  this  State.    But,  thank  God,  they  are 
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few,  and  if  I  thought  such  men  oould  ever  wield  and  control  the  power 
in  this  State,  by  the  eternal  God  I  would  leave  it,  never  to  return.  But 
having  grown  up,  as  it  were,  in  thia  State,  having  enjoyed  almost  thirty 
years'  citizenship,  having  all  my  interests  identified  with  those  of  the 
glorious  State  of  California,  I  shall  not  leave  so  long  as  there  is  a  chance 
of  ridding  the  State  of  this  curse.  If  I  had  not  taken  the  opportunity 
of  saying  a  word  on  this  question,  I  should  have  considered  myself 
derelict  in  my  duty  as  a  citizen  and  a  representative  of  the  people.  We 
want  to  know  whether  our  bands  are  oompletely  tied  by  the  combined 
power  of  Europe  and  the  banks  of  Araericat  ror  God's  sake  do  not 
let  this  opportunity  pass,  but  in  thunder  tones  breathe  an  emphatic 
declaration  into  the  fundamental  law  of  California.  If  the  time  comes 
when  our  liberties  are  to  be  taken  away,  let  us  rise  up  and  sue  to  it  that 
none  but  friends  are  put  on  watch.  Send  those  to  Congress  who  we 
know  will  abrogate  the  Burlin^me  treaty,  and  make  toe  Caucasian 
people  free  from  the  scum  of  Asia.  Iiet  us  work  in  the  interest  of  the 
free  people  of  the  country,  and  let  us  make  our  record  now. 

srncB  or  mb.  wickcs. 

Ms.  WICEES.  Mr.  Chairman :  What  we  do  here  must  not  be  done 
with  reference  to  any  one  class  of  the  people  of  this  State.  Onr  work 
here  is  not  final,  and  upon  this  Chinese  question  we  wish,  as  near  as 
possible,  a  unanimous  ratification  of  our  work.  In  deference,  then,  to 
those  who  believe  in  the  brotherhood  and  evangelization  of  man,  I  give 
a  brief  outline  of  scriptural  authority  for  the  division  and  exclusion  of 
noes.  First,  I  speak  of  the  confusion  of  tongues  and  dispersion  of  races 
from  the  plains  of  Shinar,  in  the  Valleys  of  Euphrates  and  Tigris.  The 
same  power,  if  the  whole  race  is  descended  from  one  pair,  must  have 
infasea  primordial  germs  into  these  wandering  peoples,  from  the  devel- 
opment of  which,  under  modifications  of  climate  and  surroundings, 
most  have  come  the  three  or  five  distinct  types  of  human  kind.  They 
created  the  tower  of  Babel,  and  the  tower  was  destroyed,  and  a  confusion 
of  tongues  ensued  (something  like  that  witnessed  here  in  this  Convention 
at  times).  These  types  now  show  that  they  are  adapted  to  present  and 
peculiar  conditions. 

St.  Paul  declares  that,  although  God  made  of  one'  flesh  and  blood 
all  nations  of  the  earth,  He  appointed  unto  them  their  bounds  and 
habitations.  Missionary  work  involves  the  sending  out,  to  convert, 
not  bringinginincongruousmaterial  toproselvte.  The  terra  "Apostle," 
means  "one  sent."  Scripture,  then,  plainly  teaches  that  the  races 
are  on  different  lines  of  evolution.  If  other  ncea  invade  us,  we  should 
order  them  back,  or  meet  force  with  force  supported  by  the  whole  people 
of  the  State.  The  Jews  expelled  the  Canaanites  from  the  inheritance 
provided  by  God  for  Abraham  and  his  descendants.  A  prediction  in 
the  Bible,  relative  to  a  people  numerous  as  the  sands  of  the  sea,  styled 
Gog  and  Magog,  a  Tartar  race  who  shall  threaten  the  Christian  civiliza- 
tion, evidently  points  to  the  Chinese.  It  cannot  mean  the  Turks,  for 
the  Mahomedan  power  is  now  broken,  and  its  system  of  theology  passing 
by  an  easy  transition  into  the  Christian. 

Nature  teaches  the  aristocracy  of  race,  the  law  of  nature's  selection, 
the  survival  of  the  intellectually  fittest.  Culture  developes  the  higher 
from  the  lowest  types.  Agriculture,  floriculture,  and  stock  raising 
teach  us  to  preserve  the  best  seed.  "The  coming  race,  then,  must  be 
evolved  from  the  white.  The  maintenance  of  this  higher  law  should 
be  dearer  to  us  even  than  the  Federal  Union.  In  the  Constitution  we 
can  only  introduce  such  police  measures  as  are  covered  by  sections  one, 
two,  and  three,  and  eight  of  the  article  on  Chinese.  We  cannot  exclude 
the  Chinese,  because  we  contravene  the  treaty-making  power  of  the 
United  States  (vide  amendments  of  the  United  States  Constitution). 
We  can  now  also  memorialize  the  Congress  of  the  United  States  to  modify 
or  abrogate  the  Burlingame  treaty,  and  can  prohibit  naturalization  of 
Mongolians  in  our  Constitution.  I  am  in  favor  ultimately  of  exclusion ; 
but  as  we  are  obliged  to  lay  our  projectile  Constitution  before  the 
United  Slates  Congress,  for  its  recognizance,  it  would  not  nAw  be  good 
policy  to  defy  the  National  Government.  We  must  elect  the  next  State 
administration  pledged  to  support  the  closing  of  our  ports  against  the 
Chinese,  and  work  the  public  mind  up  to  sustain  such  measures.  Who 
does  not  stand  shoulder  to  shoulder  with  us  then,  is  a  recreant  to  his 
race.  For  my  own  part,  if  this  Chinese  immigration  is  not  stopped,  I 
shall  have  to  take  m^  little  family  from  these  shores  to  some  isle  of  the 
■ea  to  spend  the  remainder  of  my  days.  I  can  see  no  other  escape  unless 
this  invasion  is  soon  checked.     [Applause.] 

THS   FBKVIUITS  QltXSTIOM. 

Mb.  SMITH,  of  Kern.  I  move  the  previous  question  on  section 
one. 

The  motion  was  duly  seconded. 

Mb.  CBOSS.     I  am  tired  of  hearing  this  previous  question. 

Thk  CMAIBMAN.  The  question  is,  Shall  the  main  question  be 
now  potT 

Division  was  called  for,  and  the  committee  refused  to  order  the  main 
question — ayes  39 ,-  noes  46,  and  the  section  was  passed nver  for  one  day, 
under  the  rule. 

COBFOBATIONS    AKD  TBI  OHINKSK. 

Thb  CHAIRMAN.    The  Secretary  will  read  section  two. 

Thb  SECRETARY  i«ad: 

Sbc  2.  Any  corporation  incorporated  by  or  under  the  laws  of  this 
Slate,  or  doing  business  in  this  State,  shall  forfeit  its  franchises,  and  all 
legal  rights  thereunder,  if  it  ever  employs,  in  any  capacity  whatever, 
fcralgneis  who  are  not  eligible  to  become  citizens  of  the  United  States 
nndM-  the  laws  of  Congress.  This  section  shall  bo  enforced  by  appro- 
priate legislation. 

Mk.  JOYCE.    What  becomes  of  my  substitute? 

Tib  chairman.    It  goes  over  for  one  day. 

Ma.  CB088.    Was  the  majority  opposed  to  the  previous  question? 


Thk  chairman.  Yes,  sir;  the  committee  refused  to  put  the  main 
question,  and  the  section  went  over  until  to-morrow. 

Mb.  BURT.    Mr.  Chairman:  I  ofier  an  amendment  to  seMion  two. 

Thb  SECRETARY  read: 

"Strike  out  the  words,  'are  not  eligible  to  become,'  in  line  four, 
and  insert  as  follows :  "  have  not  declared  their  intentions.' " 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  MewadafMr.  Burt. 

SFBKCB  OP  MB.   BUBT. 

Mb.  BURT.  Mr.  Chairman :  I  have  two  objects  in  olfering  this 
amendment.  In  the  first  place,  I  wish  to  state  here  that  I  am  not  onlv 
willing  but  anxious  to  ^  just  as  far  as  possible  in  legislating  upon  thfs 
subject  without  coming  in  conflict  with  either  the  laws  or  the  treaty  of 
the  Creneral  Government.  But  it  seems  to  me,  sir,  that  the  section  as 
now  constructed,  if  it  is  engrafted  into  the  Constitution,  must  come  in 
direct  conflict  with  what  is  known  as  the  Burlingame  treaty.  That 
treaty  provides  substantially  that  citizens  of  the  Chinese  Empire  shall 
enjoy  all  the  rights  and  privileges  accorded  to  the  subjects  of  the  most 
favored  nations.  Now,  it  seems  to  me,  sir,  that  this  section  two  must  of 
necessitv  come  in  direct  conflict  with  the  treaty;  whereas,  if  the  amend- 
ment which  I  propose  is  adopted,  it  will  do  away  with  any  such  conflict. 
If  I  am  mistaken  in  my  construction  of  this  section  I  shall  bo  only  too 
glad  to  be  set  right;  and  my  object  in  ofiering  this  amendment,  or  one 
object,  is  to  provoke  discussion  upon  this  point,  to  determine  how  far  we 
may  go  without  coming  in  conflict  with  the  laws  and  treaties  of  the 
General  Government. 

But,  sir,  I  have  another  and  more  potent  reason  for  oflering  this 
amendment.  It  is  a  well  known  fact  that  within  a  short  time  post 
certain  citizens  of  the  Chinese  Empire  have  been  naturalized  in  some 
of  the  Eastern  Courts,  with  the  avowed  intention  of  bringing  the  sub- 
ject before  the  United  States  Supreme  Court,  in  order  to  have  them 
determine  whether  or  not  Chinese  are  eligilile  to  become  citizens  of  the 
United  States.  Now,  if  the  Court  should  decide  that  they  are  eligible, 
thia  section  two,  with  the  section  following,  must  inevitably  fail  to 
accomplish  the  purposes  for  which  they  are  intended.  But  under  the 
amendment,  as  offered,  it  will  still  be  effective  to  a  certain  extent,  as  it 
is  not,  in  my  opinion,  reasonable  to  suppose  that  any  large  number  of  the 
Chinese  will  avail  themselves  of  the  privilege  of  becoming  citizens  of  the 
United  States.  But,  should  the  decision  of  the  Court  be  in  the  negative, 
that  they  cannot  become  citizens,  then  the  section,  as  amended,  will 
still  have  as  much  force  as  it  would  if  passed  in  its  present  shape.  In 
offering  this  amendment  I  have  no  desire  to  aim  a  bhaft  at  the  people 
of  any  of  the  foreign  powers  known  as  Christian  nations.  If  I  did  so 
intend,  it  would  be  upon  the  fact  that  I  realize  that  the  subjects  of  these 
foreign  powers  are  here  with  the  intention  of  becoming  citizens  of  the 
United  states,  and  they  have  only  to  declare  their  intentions  in  o^er  to 
place  themselves  on  a  level  with  the  citizens  of  the  United  States,  so 
far  as  the  prohibitions  contained  in  this  section  are  concerned. 

BPKICH  or  MB.   BOLPB. 

Ms.  ROLFE.  Mr.  Chairman :  From  a  cursory  view  of  this  section, 
and  of  the  amendment  offered  by  the  gentleman  from  Placer,  I  am 
inclined  to  favor  the  amendment  more  than  the  original  section,  for  the 
reason  that  we  are  in  a  ver^  uncertain  state  as  to  who  are  capable  of 
becoming  citizens  of  the  United  States.  We  have  heard  of  one  or  two 
instances  in  which  the  Courts  have  decided  that  no  Mongolian,  or  person 
of  the  Mongolian  race,  can,  under  the  laws  of  the  United  States,  beoomo 
citizens.  But  recently  the  other  Courts  have  held  quite  the  reverse 
doctrine,  and  have  naturalized  Chinamen — Mongolians.  So,  as  I  said, 
it  is  very  uncertain  at  the  present  whether  a  Chmamen  can  become  a 
citizen  or  not.  And  long  wifore  it  is  determined,  we  do  not  know  but 
Congress  will  step  in  and  cut  the  Gordian  knot  by  declaring  that  the 
people  of  that  race  can  become  citizens.  We  do  not  know  but  they  may. 
I  hope  the^  never  will;  but  we  cannot  tell  what  may  be  the  outcome. 

Now,  this  question  of  eligibility  all  depends  upon  the  Acts  of  Congress. 
Generally  we  understand  that  the  only  grounds  upon  which  Chinese,  or 
Mongolians,  have  been  prohibited  from  becoming  citizens,  are  that  Con- 
gress has  never  passed  an  Act  covering  the  case.  There  are  Acts  of 
Congress  authorizing  white  aliens  to  become  citizens,  and  those  of  African 
descent — none  other.  Therefore,  some  of  our  Courts  have  decided  that 
there  is  no  law  of  Congress  authorizing  the  Mongolian  race  to  become 
citizens,  and  upon  that  ground  they  refused  to  naturalize  them.  But 
all  that  is  necessaiy,  under  the  most  favorable  decision,  under  the  most 
unfavorable  decision,  as  regards  the  Chinese,  is  simply  for  Congress  to 
pass  an  Act  covering  their  case.  So,  that  placing  this  section  as  it  now 
stands  in  the  Constitution,  or  any  of  these  sections  in  regard  to  aliens  who 
are  ineligible  to  become  citizens,  seems  to  me  will  amount  to  but  little; 
because,  if  Congress  is  disposed  to  hear  our  complaints  upon  the  Pacific 
Coast,  and  legislate  in  our  favor,  they  will  at  once  take  steps  to  abrogate 
the  Burlingame  treaty,  and  pass  other  Acts  putting  a  stop  to  Chinese 
immigration,  by  Act  of  Congress.  If  they  are  disposed  to  do  it,  the^ 
will  pass  direct  legislation  discouraging  and  prohibiting  Chinese  immi- 
gration. But  if,  on  the  contrary,  they  are  disposed  to  look  adversely  to 
our  views,  take  a  different  view,  saying  that  we  are  wrong,  notwith- 
standing all  the  articles  we  may  pass  against  persons  who  are  ineligible 
to  become  citizens  of  the  United  States,  if  Congress  is  so  disposed,  they 
will  simply  pass  a  law  that  any  person  of  any  race  may  become  a  citizen 
of  the  United  States,  and  that  will  rob  all  these  provisions  of  their 
vitality.  As  far  as  that  goes,  it  had  better  be  left  to  Congress.  If  we 
wish  to  prohibit  their  immigration  and  employment  (we  cannot  prohibit 
immigration) — if  we  wish  to  put  in  a  clause  prohibiting  their  employ- 
ment, why  not  say  Chinese  at  once,  instead  of  saying  that  no  person  of 
the  Mongolian  race  shall  be  employed  upon  any  of  the  public  works, 
etc.  We  mean  Chinese,  and  why  not  come  out  squarely  and  say  so. 
It  will  be  much  more  effective,  if  there  is  nothing  whatever  said  with 
reference  to  aliens  who  are  ineligible  to  become  citizens. 
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Kow,  as  to  this  amendment,  I  will  state  the  danger  I  think  I  see  in  it. 
This  section  is  very  broad.    Just  look  at  it : 

"  Any  corporation  incorporfited  under  the  laws  of  the  State,  or  doing 
business  in  this  State,  shall  forfeit  its  franchise  and  all  legal  ri);hls  there- 
under if  it  employs  in  any  capacity  whatever  foreigners  who  are  not 
eligible  to  become  citizens  of  the  United  States,  under  the  laws  of  Con- 
gress.   This  section  shall  be  enforced  by  appropriate  legislation." 

'Sov,  that  might  do  very  well  if  it  only  applied  to  men  who  come 
along  and  ask  for  day's  work,  because  these  corporations,  or  their  offi- 
cers, when  a  man  comes  along  who  looks  like  an  Irishman,  or  an  English- 
man, can  make  him  show  bis  papers.  If  that  was  the  only  fault  it 
would  not  be  so  bad.  But  even  in  that  case  I  would  rather  have  it 
apply  directly  to  Mongolians  than  to  all  aliens.  But  we  all  know  that 
a  great  part  of  the  work  of  California,  a  great  number  of  the  enter- 
prises carried  on  here  are  by  corporations,  which  must  of  necessity  be  car- 
ried on  by  corporate  capital.  We  have  a  great  many  mining  companies, 
and  we  all  know  that  modem  mining  enterprises  must  be  carried  on  by 
corporations.  In  most  of  our  mining  enterprises  a  vast  outlay  of  capital 
is  required,  and  it  takes  years  and  years  of  constant  effort  before  any 
profits  are  realized.  Sometimes  members  of  a  company  die  and  others 
take  their  places  before  the  result  is  achieved.  Such  enterprises  I  say 
could  not  he  carried  on  by  voluntary  partnerships.  Now,  one  of  these 
companies  may  have  occasion  to  employ  men  in  England,  or  in  France, 
to  carry  on  their  business.  They  may  nave  occasion  to  ship  machinery 
from  England,  or  from  France,  and  of  necessity  would  be  compelled  to 
employ  a  Frenchman  or  Englishman  to  do  that  work.  They  must  not 
be  employed  by  the  corporation  in  any  capacity  whatever.  I  say,  air, 
that  this  section  is  entirely  too  broad.  So,  taking  that  view  of  the  case, 
any  Court  would  be  compelled  to  place  that  construction  upon  it — in  &ct 
no  other  construction  can  be  placed  upon  it.  Therefore,  every  company 
having  occasion  to  send  to  England  to  get  a  piece  of  machinery  to  carry 
on  ita  works — machinery  perhaps  that  could  not  be  had  here — employ- 
ing an  agent  in  England  to  see  to  the  shipping,  employing  an  English 
ship  to  transport  it,  the  corporation  would,  under  this  section,  forfeit  its 
charter. 

While  I  am  on  this  subject,  I  will  say  that  I  agree  with  all  that  has 
been  sal(^on  this  floor  as  regards  the  evils  of  Chinese  immigration.  I 
have  never  employed  Chinamen  in  my  life,  except  when  I  was  abso- 
lutely compelled  to.  I  never  employed  them  in  any  capacity  except  to 
do  work  that  I  could  not  get  done  by  white  men.  I  have  never  in  any 
other  instance  employed  them,  and  I  never  will  if  I  can  help  it.  I 
would  rather  pay  a  white  man  twice  the  wages.  But,  Mr.  Chairman,  I 
have  taken  an  oath  to  support  the  Constitution  of  the  United  States. 
Xow,  I  see  an  article  here  which  my  judgment  tells  me  is  in  direct  con- 
flict with  the  Constitution  of  the  United  States.  Whether  it  be  right  or 
wrong,  as  long  as  it  conflicts  with  the  Constitution  of  the  United  States 
I  cannot  support  it.  I  say  if  this  government  is  not  good  enough  to  live 
under,  we  had  better  rebel  at  once  against  the  Government  of  the  United 
States  and  set  up  an  independent  government  of  our  own,  where  we 
will  not  be  hamTCred.  But  as  lon,^  as  I  am  sworn  to  support  the  Con- 
stitution of  the  United  States,  I  will  not  consent  to  a  violation  of  its 
provisions,  such  as  this.  While  we  are  one  of  the  States  of  the  Union ; 
while  I  am  here  in  a  capacity  in  which  I  have  sworn  to  support  the 
Constitution,  I  sajr  I  will  not  vote  for  a  section  which  my  judgment  dic- 
tates to  me  is  a  violation  of  that  Constitution. 

And  there  is  another  reason :  it  would  be  absurd  to  do  so.  We  might 
show  our  disposition  to  make  a  Constitution  here  in  violation  of  the 
Federal  Constitution,  but  we  will  accomplish  nothing  by  it,  except  to 
make  ourselves  the  laughing-stock  of  the  world.  The  first  Court  before 
which  our  work  is  brought  would  disregard  it,  and  treat  it  as  unconsti- 
tutional and  void — as  a  violation  of  the  Constitution  of  the  United  States. 
So  that  it  is  a  mere  waste  of  time  to  pass  any  such  provisions.  Gentle- 
men say  we  have  a  right  to  do  this.  That  may  possibly  be  so,  but  if  it 
is,  my  judgment  and  reason  are  greatly  at  fault.  My  judgment  tells 
me  that  we  have  no  right  to  do  it.  If  other  gentlemen  think  diflerently, 
very  well.  For  my  part,  I  think  we  have  no  right  to  put  it  in  the  Con- 
stitution. I  am  prepared  to  stand  here  and  defend  and  support  the 
Constitution  of  the  United  States,  and  I  am  not  prepared  to  vote  for  a 
section  which  I  think  is  in  direct  violation  of  it.  On  that  ground,  and 
upon  the  ground  that  it  will  make  us  the  laughing-stock  of  the  country, 
1  refuse  to  vote  for  it. 

Now,  if  there  is  any  thing  we  can  do  to  prevent  this  Chinese  immi- 
gration, I  will  go  as  far  as  any  gentleman  in  this  Convention,  or  any 
person  in  the  United  States,  to  accomplish  it,  I  will  go  as  far  as  any 
person  in  the  United  States  in  my  own  individual  efforts  to  do  it.  We 
all  concede  that  it  is  an  evil.  Why  spend  so  many  days  in  discussing 
that  part  of  the  (juestion.  Why  do  ^ntlemen  get  up  here  and  spend 
time  and  money  in  discussing  the  evils  arising  from  Chinese  immigra- 
tion, when  we  all  admit  it,  with  scarcely  an  exception?  I  venture  the 
assertion  that  there  is  not  one  person  in  a  hundred  in  this  State  but 
what  looks  upon  the  matter  in  the  same  way;  and  if  they  could  stop  it 
they  would  do  it.  Let  us  stop  talking  about  that  part  of  it,  and  try  to 
lina  something  effective,  and  not  pass  a  section  which  will  fall  to  the 
ground  as  soon  as  it  is  contested.  If  wo  cannot  do  any  thine  in  this 
Convention,  let  us  memorialize  Coneress,  as  one  gentleman  nas  well 
suggested.     Let  us  do  something  which  will  have  some  effect,  if  possible. 

Mr.  Chairman,  I  have  spoken  longer  than  I  intended.  I  merely  sug- 
gest these  objections  to  the  section  as  it  stands. 

Mk.  BEERSTECHER.  Mr.  Chairman :  How  many  amendments  are 
there  now  pending? 

Th«  CHAIRMAN.    Only  one. 

Mr.  BEERSTECHER.  Then  I  will  offer  an  amendment  by  way  of 
a  substitute.    It  is  proposition  number  four  hundred  and  sixty-six. 

Thk  secretary  read: 

"  Sic.  2.  All  persons  of  foreign  birth,  before  engaging  in  any  manner 
of  employment  on  their  own  account,  or  for  others,  within  this  State, 


shall  first  procure  a  certificate  of  authority;  such  certificate  shall  be 
issued  to  any  applicant  of  a  race  eligible  to  citizenship  under  the  laws 
of  the  Slate,  without  cost,  by  any  Court  of  record  of  the  State.  No  per- 
son of  foreign  birth  shall  engage  or  continue  in  any  manner  of  employ- 
ment in  this  State  unless  possessed  of  such  certificate;  nor  shall  any 
person,  cofiartnership,  company,  or  corporation,  directly  or  indirectly, 
employ  any  person  of  foreign  birth  within  this  State,  unless  such  per- 
son possess  such  certificate.  The  Legislature  shall  provide  for  punish- 
ment of  violations  of  this  section.  Prosecutions  shall  be  maintainable 
against  both  employers  and  employ^.  Each  day's  violation  shall  con- 
stitute a  distinct  offensef' 

SPEKCH   OF   MR.    BKKRSTKCHER. 

Mr.  BEERSTECHER.  Mr.  Chairman:  I  am  oppposed  to  the  amend- 
ment proposed  by  the  gentleman  from  Placer,  Mr.  Burt.  I  am  op- 
posed to  It  because  it  strikes  out  everything  that  there  is  in  the  section 
directed  against  the-Chinese.  It  strikes  out  the  words  "foreigners  not 
eligible  to  become  citizens  of  the  United  States,"  and  inserts  the  words, 
"  have  not  declared  their  intentions."  It  applies  to  all  foreigners  who 
have  not  declared  their  intentions  of  becoming  citizens.  It  would  be  a 
question  whether  the  Chinese  would  not  escape  it  by  declaring  their 
intentions,  though  the  Courts  might  hold  that  declaring  one's  inten- 
tions could  only  be  evidenced  by  receiving  first  papers. 

Mr.  BURT.  I  would  ask  if  the  substitute  proposed  by  the  gentleman 
is  not  open  to  the  same  objections? 

Mr.  BEERSTECHER.  I  propose  to  speak  of  that.  I  am,  therefore, 
opposed  to  the  amendment  because  it  destroys  the  section ;  it  is  rendered 
absolutely  worthless  as  regards  the  Chinaman. 

Mr.  O'DONNELL.    Mr.  Chairman 

Mr.  BEERSTECHER.  When  I  get  through  I  will  tell  you.  The 
amendment  which  I  have  presented  reads  as  follows,  and  I  desire  to 
call  your  particular  attention  to  it: 

"Skc.  2.  All  persons  of  foreign  birth,  before  engaging  in  any  man- 
ner of  employment  on  their  own  account,  or  for  others,  within  this 
State,  shall  first  procure  a  certificate  of  authority;  such  certificate  shall 
be  issued  to  any  applicant  of  a  race  eligible  to  citizenship  under  the 
laws  of  the  State,  without  cost,  by  any  Court  of  record  of  the  State. 
No  person  of  foreign  birth  shall  engage  or  continue  in  any  manner  of 
employment  in  this  State  unless  possessed  of  such  certificate ;  nor  shall 
any  person,  copartnership,  company,  or  corporation,  directly  or  indi- 
rectly, employ  any  person  of  foreign  birth  within  this  State,  unless  such 
person  poNCas  such  certificate.  The  Legislature  shall  provide  for  pun- 
ishment of  violations  of  this  section.  Prosecutions  shall  be  maintain- 
able against  both  employers  and  employes.  Each  day's  violation  shall 
constitute  a  distinct  offense." 

It  seems  to  me  that  is  sufiicient.  It  is  not  necessary,  as  a  matter  of 
punishment,  for  a  violation  6f  the  provisions  of  this  section,  to  say  that 
the  corporations  shall  forfeit  their  charters.  It  meets  the  objections 
raised  by  the  gentleman  from  San  Bernardino,  Mr.  Rolfe,  that  a  person 
of  foreign  birth,  not  a  citizen,  and  not  desiring  to  become  a  citizen, 
entering  the  State  for  the  purpose  of  erecting  machinery,  and  after  hav- 
ing done  that  particular  work,  again  departs  from  the  Stale.  He  says 
his  objection  to  the  original  section  is  that,  if  the  corporation  so  employed 
a  man,  it  would  forfeit  its  charter.  They  could  not  employ  an  alien  in 
any  capacity  whatever,  and  to  that  he  objects  as  being  too  broad.  Now, 
in  this  case,  under  the  provisions  of  the  amendment  I  have  offered  here, 
that  objection  does  not  hold.  Any  foreigner  can  come  into  this  State, 
whether  he  desires  to  stay  one  day  or  one  year;  and  if  he  desires  to  do 
a  particular  piece  of  work,  or  desires  to  continue  laboring  here,  it  is  not 
necessary  for  him  to  say  that  he  desire.^  to  become  a  citizen,  or  to  declare 
his  intentions  of  becoming  a  citizen,  but  all  be  baa  to  do  is  merely  to  go 
before  a  Court  and  ask  for  a  certificate  as  a  matter  of  right.  He  receives 
it,  and  he  can  then  go  on  at  any  kind  of  labor  without  fear  of  molesta- 
tion. But  if  any  of  these  companies  do  employ  any  individuals  not 
possessed  of  these  certificates,  they  shall  be  punished  as  the  Legislature 
may  prescribe.  If  the  Legislature  in  its  wisaoin  should  see  fit  to  declare 
a  forfeiture  of  charter  the  penalty  for  a  violation  of  this  provision,  they 
can  do  so.     The  matter  rests  with  the  Legislature  entirely. 

Now,  I  have  provided  that  "prosecutions  shall  be  maintained  against 
both  employers  and  employ^.  Each  day's  violation  shall  constitute  a 
distinct  offense."  Of  course,  if  a  Chinaman  should  go  before  a  Court  in 
this  State,  as  the  law  stands  to-day,  be  could  not  receive  a  certificate  of 
this  character.  It  would  not  hinder  him  from  carrying  on  business  on 
his  own  account,  but  he  could  not  be  employed  by  any  corporation  in 
this  State.  He  would  be  subject  to  punishment  by  fine  and  impris- 
onment, and  the  corporation  employing  him  would  also  be  subject  to 
fine  and  imprisonment.  As  the  section  is  drafted,  it  says  these  certifi- 
cates shall  be  granted  on  application  to  any  person  who  is  eligible  to 
become  a  citizen  under  the  laws  of  this  State.  Not  under  the  laws  of 
the  United  States,  but  under  the  laws  of  this  State.  It  has  been  held 
by  the  Supreme  Court  of  the  United  Slates  that  the  matter  of  exercising 
the  right  of  suffrage  was  a  matter  absolutely  and  exclusively  within 
thft  supervision  of  the  State,  and  that  the  State  bad  a  right  to  decide, 
had  the  right  to  say  who  should  vote  at  its  elections.  And  we  can  say 
that  Chinese  cannot  vote,  in  this  State,  and  therefore  I  have  used  the 
word  State. 

It  seems  to  me  that  the  section  will  cover  everything  that  can  be 
covered.  As  the  Chairman  of  the  committee  said — there  is  one  way  to 
get  rid  of  the  Chinese,  and  that  is  to  starve  them.  There  is  a  limit,  even 
to  their  powers  of  subsisting,  because  they  even  cannot  live  upon  noth- 
ing; ana  if  they  cannot  get  any  employment  in  this  State— if  we 
prevent  them  from  laboring — it  will  prevent  others  from  coming,  and 
the  result  will  be  that  those  who  are  here  will  be  reduced  to  starvation, 
and  will  be  glad  to  go,  and  those  who  desire  to  come  will  be  discouraged 
from  coming. 

And  again,  aa  stated  by  the  gentleman  from  San  Francisco,  Mr.  Bar- 
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bour,  if  we  adopt  this  srstem  of  starration,  if  we  give  them  nothing  to 
do,  if  we  pay  them  no  money,  we  finally  reduce  them  to  paupers,  and 
when  they  are  reduced  to  the  condition  of  paupers,  we  have  the  right  to 
transport  them  and  send  them  out  of  the  country.  I  am  in  favor  of 
adopting  strict  measures.  We  have  to  do  it.  If  we  adopt  all  these  meas- 
ures, and  the  Courts  declare  them  unconstitutional,  we  are  no  worse  off 
than  we  are  now.  It  is  expected  of  this  Convention  that  we  act  decid- 
edly in  these  matters,  and  that  this  great  question  be  not  ignored.  I  am 
very  sorry  to  see  the  gentlemen  upon  this  floor  who  should  be  express- 
ing their  opinions,  whether  for  or  against  the  legality  or  constitution- 
ality, remaining  silent.  I  hope  the  silence  will  be  broken,  and  that  the 
representative  men  upon  this  floor  from  diflerent  portions  of  the  Btate 
Will  speak  out  upon  tnis  subject,  or  it  will  be  a  damage  to  the  State  of 
California,  a  damage  to  the  interests  of  the  State,  a  damage  to  the  people 
of  the  State.  Congress,  at  Washington,  will  point  their  fingers  this  way 
and  say  the  great  lawyers  in  the  Convention,  when  the  Chinese  question 
was  up  for  di^scussion,  were  silent.  -Tfie  great  mcu  who  had  seats  in  the 
Convention  were  silent  upon  the  subject,  and  that  shows  that  the  [wople 
of  the  State  of  California  rare  nothing  about  it.  The  Chinese  repre- 
sentatives in  the  City  of  Washington  will  say,  now  you  see  who  has 
been  speaking  upon  this  subject.  It  was  onlv  the  Worklngmen's  dele- 
gates— the  lower  strata  of  aiciety,  not  the  solid,  representative  men.  I 
would  like  to  hear  the  solid  men  come  out  solidly  upon  this  subject. 
tt  ii  due  to  the  iieople  of  this  State  that  they  should  oomo  out  and  state 
their  views  on  the  subject.  If  we  are  wrong;  if  we  are  goinj;  too  far;  if 
we  are  overstepping  our  powers,  let  us  know  it.  Now,  every  individual, 
whether  he  vote  for  or  against  the  proposition,  is  indirectly  resiwnsible 
for  every  proposition  that  is  adopted  here.  And  if  we  adopt  a  lot  of 
ridiculous  stun,  the  ridicule  falls  upon  the  head  of  every  Individual ;  it 
does  not  merely  fall  upon  the  head  of  those  who  introduced  the  propo- 
sitions. I  would  like  to  see  this  matter  thoroughly  discussed,  because  a 
discussion  of  the  subject  would  aid  and  assist  in  solving  the  question, 
and  the  record  of  our  proceedings  will  go  on  to  Washington  and  show 
that  we  are  thoroughly  in  earnest  in  this  matter  and  mean  business. 

Mb.  O'DONNELL.  One  word  will  correct  this  section,  I  think,  and 
make  it  perfect.  I  wish  to  amend  it  by  inserting  after  the  word 
"employ"  the  word  " Chinese j"  and  strike  out  all  after  the  word 
"■whatever,"  80  that  the  section  will  read:  "Any  corporation,  incor- 
porated bv  or  under  the  laws  of  this  State,  or  doing  business  in  this 
State,  shall  forfeit  its  franchises,  and  all  legal  rights  thereunder,  if  it  ever 
employs  Chinese  in  any  capacity  whatever." 

The  CUiVIRMAK.  There  are  two  amendments  pending  already ,  and 
the  amendment  is  not  in  order. 

Ma.  O'DOXNELL.  I  wish  to  read  the  section  again,  as  amended — (to 
a  member  interrupting) — shut  your  mouth,  will  you? 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Placer,  Mr.  Burt. 

Lost. 

Tbx  CHAIRMAN.  The  question' is  on  the  substitute  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Beerstecher,  which  the  Secretary 
will  read. 

Ms.  O'DONNELL.    I  olTer  my  amendment 

The  SECRETARY  read: 

"In  the  third  line,  after  the  word  'employ,'  add  the  word  'Chi- 
nese,' and  strike  out  all  after  the  word  '  whatever,'  so  that  the  section 
will  read :  'Any  corporation,  incorporated  by  or  under  the  laws  of  this 
State,  or  doing  business  in  this  State,  shall  forfeit  its  franchises,  and  all 
legal  rights  uiereunder,  if  it  ever  employs  Chinese  in  any  capacity 
whatever.' " 

The  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Dr.  O'Donnell. 

Division  being  called  for,  the  amendment  was  rejected — ayes,  31 ;  noes 
44. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  San  Francisco,  Mr.  Beerateoher. 

Mb.  O'DONNELL.     Mr.  Chairman  :     That  last  vote  was  not  fair,  sir. 

The  chairman.  The  Secretary  will  read  the  substitute  of  the  gen- 
tleman from  San  Francisco,  Mr.  Beerstecher. 

The  secretary  read : 

"Sec.  2.  All  persons  of  foreign  birth,  before  engaging  in  an^  man- 
ner of  employment  on  their  own  aeoount,  or  for  others,  within  this  State, 
shall  first  procure  a  certificate  of  authority;  such  certificate  shall  be 
tvned  to  any  applicant  of  a  race  eligible  to  citizenship  under  the  laws 
of  the  State,  without  cost,  by  any  Court  of  record  of  the  State.  No  per- 
son of  fbreifpi  birth  shall  engage,  or  aontinue  in  any  manner  of  employ- 
ment in  this  State,  unless  possessed  of  such  certificate;  nor  shall  any 
person,  copartnership,  company,  or  corporation,  directly  or  indirectly, 
employ  any  person  of  foreign  birth  within  this  State,  unless  such  person 
poeaeas  such  certificate.  The  Legislature  shall  provide  for  punishment 
of  violations  of  this  section.  Prosecutions  shall  be  maintainable  against 
both  employers  and  employ^  Each  day's  violation  shall  constitute  a 
distinct  offense." 

Ms.  SHOEMAKER.  I  wish  to  offer  an  amendment  to  the  amend- 
ment. 

Tbk  secretary  read : 

"  The  Legislature  shall,  and  it  is  hereby  made  the  imperative  duty  of 
the  Legislative  Department  of  the  Government  of  the  State  of  Califor- 
nisi,  to  enact  such  laws  as  shall  prevent  any  alien  who  is  a  subject  of  the 
Emperor  of  China,  from  being  employed  within  this  State  by  any  cor- 
poration incorporated  or  doing  business  under  the  laws  of  this  State." 

SPEECH   OF   HE.   FILCHEE. 

Mb.  FILCHER.  Mr.  Chairman :  I  had  thought,  perhaps,  that  in  this 
iiantmmtn  I  should  have  nothing  to  say,  however  deeply  I  feel  its  impor- 
* And  yet,  sir,  this  substitute  offered  by  the  gentleman  from  San 
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Francisco,  Mr.  Beerstecher,  presents  an  idea  to  me  thst  I  am  not  justi- 
fied in  allowing  to  pass  unnoticed.  For  years,  sir,  I  have  viewed  with 
deep  solicitude  this  Chinese  question,  and  I  have  been  to  a  certain  extent 
conspicuous  in  my  opposition.  Since  I  can  remember,  almost,  I  have 
heard  repeatedly  from  both  sides  of  the  political  field ;  I  have  heard 
politicians  on  the  stump  declare  their  allegiance  to  the  people,  and  their 
opposition  to  the  Chinese,  indicating  that  if  that  or  this  particular  party 
succeeded,  some  relief  would  surely  come  to  the  people  from  this  blight- 
ing curse.  I  have  heard  our  own  candidate  for  legislative  position  make 
pledges  and  promises,  but  I  felt  in  my  heart  that  nothing  would  be 
accomplished.  Repeated  failures  to  grant  the  people  any  relief  has 
been  one  of  the  prime  causes  of  the  calling  of  this  Convention.  They 
came  to  believe  that  real  reformatory  measures  could  only  be  obtained 
through  and  by  constitutional  enactment.  And,  sir,  feeling  a  great 
interest  in  this  subject,  I  have  looked  into  it  and  attempted  to  investi- 
^te  it,  and  I  have  almost  come  to  the  conviction  that  even  in  the  capac- 
ity of  a  constitutional  body,  we  will  fall  far  short  of  giving  to  the  people 
the  relief  which  they  ask  at  our  hands,  and  which  they  anticipate. 
We  find  that  we  are  hedged  about,  even  in  a  constitutional  capacity,  by 
the  principles  of  a  Federal  Constitution  on  all  sides.  I  refer  to  this  mat- 
ter as  touched  ujxin  by  the  gentleman  from  Los  Angeles.  We  arc 
hedged  about,  air,  bv  the  decision  of  the  Supreme  Court,  as  laid  down  in 
the  twentieth  California.  We  find  also  in  the  Federal  Constitution 
(touching  this  proposed  sixth  section  of  the  report  of  the  committee)  in 
the  fourteenth  article  it  declares  that  no  State  shall  deprive  any  person 
of  life,  liberty,  or  property,  without  duo  process  of  law ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  law.  It  does 
not  restrict  it  to  any  citizen,  but  to  any  person  within  its  jurisdiction. 

Now,  sir,  reverting  to  tlie  Burlingame  treaty,  we  find  this  again, 
where  the  Chinese  are  made  equal  in  this  country  before  the  law  with 
citizens  of  the  most  favored  nations.  All  these  conditions  and  difficul- 
ties confront  us,  even  in  a  constitutional  capacity,  and  render  this  sub- 
ject full  of  difficulties  and  complications.  Some  remedy  is  demanded; 
some  relief  is  prayed  for.  We  have  seen  this  curse  growing  upon  us,  we 
have  seen  the  Chinese  gradually  spreading  over  the  various  portions  of 
the  State,  crowding  out  the  white  population,  until  it  requires  no  pro- 
phetic vision  to  see  that  it  is  only  a  question  of  time  when  we  must  go 
to  the  wall.  In  view  of  the  difficulties  which  surround  us;  in  view  of 
the  insidious  character  of  the  race;  in  view  of  the  Federal  Constitution 
and  the  treaties  made  under  it,  we  may  not  be  able  to  accomplish  all  we 
hope  to  accomplish,  or  all  that  the  people  demand.  But  it  behooves  us 
to  take  every  OKasure  compatible  with  the  laws  of  the  country,  and  the 
treaties  of  the  country — every  measure  compatible  with  common  sense 
and  justice,  to  restrict  this  immigration,  however  extreme  and  radical 
they  may  seem. 

Now,  sir,  under  the  general  powers  of  the  State,  under  the  right  of  the 
State  to  regulate  its  own  internal  affairs,  and  under  the  polite  Pp^er  ol° 
the  State,  I  believe  the  provisions  contained  in  the  substitute  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Beerstecher,  can  be  made  effect- 
ive. It  will  at  least  have  the  effect,  if  not  to  send  them  back  to  China, 
to  send  them  into  some  other  States;  and  I  wish,  if  we  cannot  awaken 
them  in  any  other  way,  we  could  transfer  the  whole  Chinese  population 
over  to  some  of  the  Eastern  States,  that  the  people  there  might  be  Drought 
to  realize  the  condition  of  the  people  of  California.  I  believe  that  is  the 
only  way  the  people  of  the  Eastern  States  can  be  educated  out  of  their 
sentimentalism.  They  look  upon  us  as  crazy  on  this  subject,  as  hardly 
knowing  what  we  do  want.  In  the  debates  before  Congress,  it  has  been  * 
asserted  that  the  people  here  do  not  know  what  they  wont.  That  the 
opposition  to  the  Chinese  comes  from  the  inferior  classes,  and  not  the 
opinion  of  the  intelligent  classes.  The  first  idea  is  false,  as  indicated  by 
the  legislation  which  has  been  enacted.  The  people  are  almost,  if  not 
quite,  unanimous  in  their  opposition  to  Chinese  immigration,  and  there 
is  no  gentleman  on  this  floor  who  will  deny  it.  But  the  question  here, 
to-day,  is  not  as  to  whether  Chinese  immigration  is  an  evil;  the  question 
is,  what  can  we  do?  How  far  can  we  go?  What  measures  can  we  pro- 
pose? The  idea  of  this  last  proposition  is,  that  we  require  all  foreigners — 
making  no  distinction — to  procure  these  certificates,  in  order  to  entitle 
them  to  engage  in  business,  provided  they  are  eligible  to  become  citizens 
of  the  State.  That  would  be  refusing  the  certificates  to  the  Chinese,  and 
he  becomes  disabled  from  gaining  employment;  and  the  consequence 
will  be  that  he  will  find  his  way  into  Arizona,  or  Nevada,  or  Oregon,  or 
Washington  Territory,  and  from  there  work  his  way  East  They  will 
be  compelled  to  emigrate  to  some  other  part  of  the  country,  to  some  other 
part  of  the  United  Slates,  and  by  that  means,  those  skeptical  people  will 
be  brought  to  realize  the  benefits  of  having  a  Chinese  population  in  their 
midst,  so  that  they  may  educate,  convert,  and  Christianize  them  to  their 
heart's  conteuk  I  know  it  has  been  claimed  in  the  East  that  we  ought 
to  thank  God  that  it  has  fallen  to  our  lot  to  have  these  heathen  people 
cast  among  us,  in  order  to  Christianize  and  convert  them  to  the  true 
religion;  yet  I  doubt  very  much  if  there  has  ever  been  an  absolute 
Chinese  conversion  in  the  world.  They  believe  in  the  doctrines  of  Con- 
fucius as  firmly  as  we  believe  in  our  religion,  and  it  is  just  as  absurd  to 
believe  that  one  of  these  can  be  converted  to  Christianity  as  to  believe 
that  one  of  us  should  be  converted  to  the  religion  of  Confucius. 

But,  sir,  as  to  this  proposition  before  the  (^invention,  I  rose  to  ask  the 
particular  attention  of  the  members  to  this  proposed  amendment,  offered 
by  the  gentleman  from  §an  Francisco,  Mr.  Beerstecher;  and  if  they 
believe  that  it  will  prove  to  any  extent  a  panacea  for  the  Chinese  evil,  I  ask 
them  to  give  it  their  sanction.  I  believe,  in  fact  I  know,  that  we  are 
here  to  do  all  we  can  on  this  subject  I  only  want  to  know  what  to  do, 
and  I  will  do  it.  If  there  is  any  good  in  any  of  these  propositions,  let 
us  adopt  them.  I  would  suggest  that  in  line  four,  after  the  word  "  race," 
he  insert  the  words  "  none  other,"  so  as  to  make  it  conclusive. 

Mr.  beerstecher.    I  have  inserted  them ;  it  reads  that  way  now. 

Mr.  FILCHER.  Then  I  believe  it  is  a  good  proposition,  end  will 
help  to  mitigate  the  evil,  and  hope  it  will  be  adopted. 
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Mr.  JOHNSON.  Mr.  Chairman :  It  seems  to  me  to  be  a  good  idea 
for  members  to  express  their  opinions  upon  this  subject.  As  far  as  the 
mere  question  of  power  is  concerned,  it  seems  to  me  that  the  second  sec- 
tion is  not  obnoxious — not  open  to  criticism.    It  reads : 

"  Sec.  2.  Any  corporation  incorporated  under  the  laws  of  this  State, 
or  doing  business  in  this  State,  shall  forfeit  its  franchise  and  all  legal 
rights  thereunder,  if  it  employs,  in  any  capacity  whatever,  foreigners 
who  are  not  eligible  to  become  citizens  of  the  United  States,  under  the 
laws  of  Congress.  This  section  shall  be  enforced  by  appropriate  legisla- 
tion." 

I  argue  that  it  is  within  our  power,  because  it  applies  only  to  corpo- 
rations. Under  our  present  Constitution  the  Legislature  has  the  right  to 
alter  or  repeal  their  charters.  It  is  a  part  of  the  contract  with  every 
corporation  created  under  the  laws  of  this  State.  That  reserve  power 
exists  in  the  Legislature,  and  in  framing  our  new  Constitution  we  can 
put  in  a  similar  provision,  if  it  is  necessary.  As  far  as  the  question  of 
power  is  concerned,  it  occurs  to  me  that  this  section  is  not  open  to  criti- 
cism. What  is  a  corporation?  It  is  an  artificial  entity.  It  derives  its 
powers  from  the  State,  and  is  created  by  and  under  the  laws  of  the  State. 
We  have  an  express  decision  of  the  Supreme  Court  of  this  State,  in  the 
eighteenth  of  Wallace:  "They  are  not  citizens  of  the  State  merely 
because  they  are  created  under  the  laws  of  the  State,  so  far  as  the  pro- 
vision of  the  Constitution  goes,  which  says  citizens  shall  be  entitled  to 
all  the  privileges,"  etc.  While  they  have  this  artificial  entity,  created 
entirelv  by  the  State,  not  having  any  powers  derived  from  the  Constitu- 
tion of  the  United  States;  not  having  this  power  I  have  spoken  of, 
having  therefore  an  artificial  character  entirely,  we  have  the  right,  not 
only  as  to  the  corporations  already  created,  but  as  to  those  hereafter  to 
be  created,  to  place  these  restrictions  upon  them.  Bo,  as  far  as  the  mere 
question  of  power  is  concerned,  there  can  be  no  question  about  it.  But 
whether  we  should  go  the  extreme  of  having  corporations  forfeit  their 
franchises,  is  another  question,  as  a  penalty  for  the  employment  of  Chi- 
nese in  any  capacity.  I  think  it  would  be  better  to  modify  the  section 
in  that  regard,  so  as  not  to  go  quite  so  far.  For  that  reason  I  should 
favor  the  last  amendment,  leaving  the  power  of  providing  penalties  to 
the  Legislature,  in  case  of  a  violation  of^  the  provisions  of  the  section. 

There  is  no  objection  to  using  the  word  "Chinese"  instead  of  "per- 
sons not  eligible,"  etc.  Now,  there  is  something  said  about  the  treaty; 
and,  although  it  has  been  a  long  time  since  I  have  read  it,  yet  I  think 
I  know  what  it  contains.  The  gentleman  from  Placer  has  referred  to  it, 
and  I  will  read  the  sixth  section: 

"  Citizens  of  the  United  States  visiting  or  residing  in  China,  shall 
enjoy  the  same  privileges,  immunities,  or  exemptions,  in  respect  to 
travel  or  residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of 
the  most  ft^rored  nation ;  and,  reciprocally,  Chinese  sublets  visiting  or 
residing  in  the  United  States,  shall  enjoy  the  same  privileges,  immuni- 
ties, and  exemptions,  in  respect  to  travel  or  residence,  as  may  there  (je 
enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nation.  But 
nothing  herein  contained  shall  be  held  to  confer  naturalization  upon 
citizens  of  the  United  States  in  China,  nor  upon  the  subjects  of  China 
in  the  United  Stales." 

What  is  the  provision  here?  It  is  in  respect  to  travel  and  residence, 
that  they  shall  enjoy  the  same  privileges  and  immunities  as  the  subjects 
of  the  most  favored  nations.  They  shall  enjoy  these  privileges — in 
respect  to  what?  In  respect  to  travel  and  residence.  Therefore,  if  we 
should  attempt  to  say  that  they  shall  not  lease  bouses,  it  would  conflict 
with  the  treaty,  because  they  have  a  right  to  reside  here.  And  it  might 
be  argued,  also,  that  they  have  a  right  to  hold  property.  I  am  not  so 
well  satisfied  about  that,  however.  I  am  not  sure  whether  the  word 
"residence"  can  be  construed  to  go  so  far  as  to  confer  upon  them  the 
right  to  hold  property.  It  is  restricted  entirely  to  travel  and  residence 
in  the  State. 

Me.  HERRINGTON.  Do  you  hold  that  f he  power  of  the  govern- 
ment extends  to  the  regulation  of  the  residence  of^ foreigners  here? 

Mr.  JOHNSON.  No,  sir.  I  am  earning  to  that  subject.  I  will 
answer  the  gentleman  after  awhile.  I  was  about  to  say  this:  that 
there  is  no  question  but  the  power  to  regulate  commerce  exists 
exclusively  in  the  United  States.  But  there  is  another  question  that  is 
not  so  clearly  settled,  and  that  is,  when  Congress  has  not  passed  upon 
the  subject  at  all,  whether  the  power  rests  exclusively  in  Congress,  or 
whether  it  is  concurrent.  Now,  even  though  the  power  to  regulate  com- 
merce is  in  Congress  exclusively,  the  passing  of^  provisions  excluding 
the  Chinese  from  fishing,  would  in  no  manner  interfere  with  commerce, 
therefore  I  think  that  section  is  not  open  to  criticism.  If  Congress  has 
passed  no  law  in  regard  to  fishing  in  the  Bay  of  San  francisco,  that 
power,  according  to  the  decision  of  the  Supreme  Court,  is  concurrent, 
and  we  have  a  right  to  pass  local  regulations. 

I  say  the  State  has  the  power  to  control  these  corporations,  but  whether 
it  would  be  policy  to  go  to  the  extent  of  providing  for  a  forfeiture  of 
franchise,  for  simply  employing  Chinamen,  is  another  question. 

Now,  ill  respect  to  the  use  of  the  word  "Chinese,"  I  cannot  see  any 
objection  to  it.  There  is  nothing  in  the  treaty  to  conflict,  for  the  treaty 
is  only  in  respect  to  residence  and  travel — exclusively  residence  and 
travel.    There  is  another  section  here,  to  this  effect : 

"Skc.  3.  No  alien  ineligible  to  become  a  citizen  of  the  United  States 
shall  ever  be  employed  on  any  State,  county,  municipal,  or  other  public 
work  in  this  State  after  the  adoption  of  this  Constitution." 

It  is  entirely  within  our  power  to  pass  a  provision  of  this  kind,  because 
the  State  has  a  perfect  right  to  employ  whom  she  pleases,  the  same  as'an 
individual.  The  citizen  oas  this  right,  and  the  State  has  the  same  right. 
This  provision  is  that  the  State  shall  not  employ  certain  classes.  I  think, 
therefore,  that  these  two  sections  are  as  clearly  within  the  powers  of  the 
State  as  seption  one.  But  sections  four  and  five  clearly  come  within  the 
inhibition  in  regard  to  the  regulation  of  commerce  by  the  Genera]  Gov- 


ernment. It  seems  to  me  it  is  foolish  to  put  a  provision  in  our  Constitu- 
tion which  we  can  hot  know  will  be  overturned,  because  the  Supreme 
Court  of  the  United  States  has  decided  such  provisions  to  be  unconsti- 
tutional, and  that  is  the  law  of  the  land.  The  Constitution  of  the  United 
States,  and  the  laws  of  Congress,  and  the  treaties  made  under  it,  arc  the 
supreme  law\nd  wa  cannot  evade  it. 

Now  it  does  seem  to  me  that  there  would  be  some  good  accomplished 
by  adopting  these  three  sections,  and  preparing  a  section  in  relation  to 
fisheries.  I  think  a  great  deal  of  good  can  thus  be  accomplished.  Now, 
one  word  in  relation  to  the  amenJinent  introduced  by  the  gentleman, 
which  goes,  not  only  to  corporations,  but  to  individuals,  and  I  am  not  pre- 
pared to  go  to  that  length.  I  am  willing  to  apply  it  to  corporations,  for 
that  is  within  our  power;  but  I  am  not  willing  to  go  to  the  length  of 
forbidding  individuals  from  making  contracts  and  employing  whom 
they  please.     I  think 

Ma.  VAN  DYKE.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  hare 
instructed  me  to  report  that  thev  have  had  under  consideration  the  report 
of  the  Committee  on  Chinese,  nave  made  progress,  and  ask  leave  to  sit 
again. 

BECESS. 

Mr.  VAN  DYKE.  I  move  the  Convention  do  now  take  a  recess  until 
seven  o'clock  r.  m. 

Mb.  O'DONNELL.    I  move  to  adjourn. 

Division  was  called  on  the  latter  motion,  and  the  vote  stood :  ayes,  51 ; 
noes,  51. 

The  PRESIDENT.  The  Chair  votes  in  the  negative,  and  the  motion 
is  lost.     [Applause.]     The  question  is  on  the  motion  to  take  a  recess. 

Division  was  called  for,  and  the  motion  prevailed  by  a  vote  of — ayes, 
50;  noea,  45. 

And  at  five  o'clock  p.  h.  the  Convention  took  a  recess  until  seven 
o'clock  p.  M. 

EVENING  SESSION. 

At  seven  o'clock  p.  m.,  in  the  absence  of  the  President  and  President 
pro  tem.,  the  Secretary  called  the  Convention  to  order. 

Mb.  STEDM.iN  nominated  for  temporary  Chairman  Mr.  Huestis, 
who  was  elected  and  took  the  chair. 

Thk  CH.\IR.    The  Convention  will  come  to  order. 

[Cries  of  "  Call  the  rolll "] 

Mr.  DUDLEY,  of  Solano.  I  move  that  the  Convention  resolve  itself 
into  Committee  of  the  Whole. 

Mb.  STEDMAN.  I  rise  to  a  point  of  order.  Rule  Three  says  "not 
less  than  seventy -seven  members  shall  constitute  a  quorum  for  the  trans- 
action of  business."  My  point  of  order  is  that  there  are  not  seventy- 
seven  members  present,  and  I  now  call  for  the  calling  of  the  roll. 

The  CHAIR.    The  Secretary  will  call  the  roll. 

Mr.  INMAN.  It  is  supposed  that  there  is  a  quorum  present  There 
will,  undoubtedly,  be  a  quorum  here. 

[Cries  of  "  Call  the  rolirn 

The  chair.  It  having  been  demanded,  in  regular  order,  the  Secre- 
tary will  call  the  roll. 

Mb.  waters.  I  ask  leave  of  absence  for  Mr.  Boggs  for  the  evening. 
He  is  sick. 

The  chair.    There  being  no  objection  leave  is  granted. 

The  roll  was  called,  and  seventy-six  members  answered  to  their 
names. 

Mr.  BEERSTECHER.  I  ask  leave  of  absence  for  Mr.  O'SuUivan,  on 
account  of  sickness.  Also  leave  of  absence  for  Mr.  Barnes.  He  is 
engaged  this  evening  to  deliver  a  lecture  before  a  society  in  the  city, 
and  cannot  be  here. 

The  chair.    There  being  no  objection  leave  is  granted. 

Mr.  waters.  I  also  ask  leave  of  absence  for  Mr.  Holmes,  who  is 
absent  on  official  duty. 

The  chair.  So  ordered.  Seventy-six  members  have  answered. 
The  rule  requires  seventy-seven  nieml>ers. 

Mb.  STEDMAN.  There  is  no  quorum.  Rule  Three  requires  sev- 
enty-seven, and  it  has  never  been  changed. 

Mr.  VACQUEREL.  I  rise  to  a  point  of  order.  When  the  rule  was 
made  there  was  one  hundred  and  fif*y-two  delegates.  One  is  in  Stock- 
ton, and  two  are  dead,  and  a  quorum  consists  now  of  seventy-five  mem- 
bers.   That  is  my  point  of  order.   * 

The  chair.  The  Chair  is  of  the  opinion  that  the  point  of  order  is 
well  taken. 

Mb.  STEDMAN.  I  merely  call  attention  to  the  rule  as  it  now 
stands.    It  says  seventy-seven  members  constitute  a  quorum. 

The  chair.  The  Chair  is  under  the  impression  that  a  question  of 
this  kind  must  necessarily  change  the  rule. 

CHIHESE  lUHIORATION. 

Mr.  TINNIN.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole,  Mr.  Huestis  in  the  chair,  for  the  purpose  of  resum- 
ing the  consideration  of  the  report  of  the  Committee  on  Chinese. 

Mr.  ROLFE.    I  rise  to  a  point  of  order : 

Mb.  STEDMAN.  I  desire  to  ask  the  Chair,  under  Rule  Fifty-four,  to 
instruct  the  Committee  on  Legislative  Department,  which  proposes  to 
meet  to-night,  as  soon  as  we  get  into  the  Committee  of  the  Whole,  that 
under  that  rule  they  cannot  meet  while  this  committee  is  in  session. 
There  are  a  number  of  gentlemen 

Mb.  McCALLUM.    I  call  for  the  question. 

[Cries  of  "  question."] 

The  motion  to  go  into  Committee  of  the  Whole  prevailed. 
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IN  COMMITTEE  OF  THE  WHOLE. 

Ml  BEERSTECHER.  Mr.  President,  or  Mr.  Chairman :  I  desire 
t«  call  the  attention  of  the  Committee  of  the  Whole  to  a  change  that  has 
been  made  in  the  printed  copy  of  the  amendment  that  I  introduced  this 
afternoon.  There  seems  to  nave  been  a  number  of  objections  raised  to 
the  seetion,  as  it  might  require  persons  who  had  been  naturalized  and 
were  eitiiens  of  the  United  States,  and  of  the  State,  to  take  out  the 
papers  that  are  contemplated  by  the  section.  In  line  one  of  the  section 
the  words  "  persons  of  foreign  birth,"  have  been  stricken  out  and  the 
word  "aliens"  substituted.  In  line  five  the  words  "persons  of  foreign 
birth,"  have  also  been  stricken  out  and  the  word  "  aliens"  substituted, 
so  that  the  section  now  reads :  "  All  aliens,  before  engaging  in  an^ 
manner  of  employment,  on  their  own  account  or  fof  others,  within  this 
State,  shall  first  procure  a  certificate  of  authority;  such  certificate  shall  be 
issued  to  any  applicant  of  a  race  eligible  to  citizenship  under  the  laws 
of  the  State,  without  cost,  by  any  Court  of  record  of  the  State.  No  alien 
shall  engage  or  continue  in  any  manner  of  employment  in  this  State 
uuleaa  possessed  of  such  certificate ;  nor  shall  any  person,  copartnership, 
company,  or  corporation,  directly  or  indirectly,  employ  any  alien  within 
this  State,  unless  such  person  possesses  such  certificate.  The  Legislature 
■hall  provide  for  punishment  of  violation  of  this  section.  Prosecutions 
shall  be  maintainable  against  both  employers  and  employes.  Each 
day's  violation  shall  constitute  a  distinct  ofiense."    Kow 

Mk.  STEDMAX.    I  rise  to  a  pointof  order.    There  is  not  a  quorum 

e resent.  Rule  Fifty-six  prescribes  that  the  rules  of  the  Convention  shall 
e  observed  in  Committee  of  the  Whole. 

Th«  chairman.    Mr.  Beerstecher  has  the  floor. 

Mb.  LARKIN.    The  gentleman  is  stating  his  point  of  order. 

Thr  CHAIRMAN.    Does  Mr.  Beerstecher  yield  the  floor? 

Ha.  BEERSTECHER.     I  do  not  yield  the  floor. 

Me.  STEDMAN.    I  rise  to  a  point  of  order. 

Thc  CHAIRMAN.  Unless  the  gentleman  will  }^ld  the  floor  you 
cannot  make  your  point  of  order.    There  cannot  be  two  persons 

Mb.  STEDMAN.  I  understand  that  a  point  of  order  can  be  made  at 
any  time. 

The  CHAIRMAN.  A  point  of  order  cannot  be  made  without  first 
obtaining  the  floor. 

Mb.  STEDMAN.  A  point  of  order  is  always  made  when  some  one  is 
on  the  floor.    The  point  of  order  is  against  the  member 

The  CHAIRMAN.  The  Chair  will  recognize  the  gentleman  to  raise 
his  point  of  order. 

Me.  STEDMAN.  My  point  of  order  is  that  we  are  proceeding  to 
business  without  a  quorum.  Seventy-seven  members  constitute  a  quo- 
mm,  either  in  Convention  or  in  Committee  of  the  Whole,  and  since  the 
roll  was  called  seveml  members  have  left.  Originally  we  had  seventy- 
six  members  when  we  went  into  Committee  of  the  Whole 

Mb.  SHOEMAKER.    His  point  of  order  should  be  taken 

Mb.  STEDMAN.     The  rules  of  the  Convention 

Mb.  TINNIN.     I  hope  the  Chair  will  enforce  order 

The  chairman.  The  gentlemen  will  please  preserve  order.  The 
gentleman  from  San  Francisco  raises  the  point  of  order  that  there  is  no 
quorum  present.  The  Chair  recognized  the  point  of  order,  and  it  will 
be  in  order  to  ascertain  whether  tliere  is  a  quorum  present  by  moving  a 
call  of  the  roll,  or  a  motion  that  the  committee  rise. 

Me.  BEERSTECHER.  I  rise  to  a  point  of  order.  There  cannot  be  a 
motion  made  for  the  committee  to  rise  while  a  member  oocupres  the 
floor.  And  furthermore,  when  we  went  into  Committee  of  the  Whole, 
nr,  there  was  a  quorum  present,  and  there  is  no  ofiicial  knowledge  now 
but  what  that  quorum  is  present,  and  a  vote  cannot  be  taken  upon  the 
luUect  until  I  yield  the  floor. 

THE  CHAIRMAN.  The  point  of  order  is  well  taken.  The  Sergeant- 
at- Anns  will  preserve  order. 

Mb.  STEDMAN.    The  Chair  recognized  me 

The  chairman.  The  Chair  recognized  you  to  make  a  point  of 
order. 

KEMaBKS  or  UK.   BKERSTICHEB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  As  I  was  stating,  the  objection 
to  the  section  as  introduced,  which  objection  was  private^  stated  to  roe 
by  a  number  of  delegates,  was  that  the  original  section  would  compel 
penons  who  bad  become  naturalized  underthe  laws  of  the  United  States, 
persons  who  were  citizens  of  the  State — no  matter  whether  they  were 
eitiaens  one  day,  or  whether  they  were  citizens  twentv-five  years,  if  resi- 
dents of  this  State,  but  being  persons  of  foreign  birtu — to  procure  these 
certificates  contemplated  in  the  section.  The  section  now  has  been 
altered  and  so  changed  that  it  will  not  require  any  but  aliens  to  make 
thia  application,  and  when  a  person  has  become  a  citizen  of  the  United 
States,  and  a  citizen  of  the  State  of  California,  it  will  not  be  necessary 
for  them  to  go  before  a  Court  and  get  this  certificate  of  authority  to  prose- 
cute bosiness  in  the  State;  and,  therefore,  the  objection  that  has  been 
urged  against  the  section  has  been  removed.  Now,  as  regards  this  section, 
it  IS  immaterial  to  me  whetherthis  particular  section  or  whether  a  section 
of  like  import  be  adopted,  but  the  section,  in  reality,  goes  much  farther 
than  section  two,  as  reported  b^  the  committee.  Section  two,as  reported 
by  th«  committee,  has  exclusive  reference  to  corporations,  and  to  cor- 
porations alone.     It  says : 

"Any  corporation  incorporated  by  or  under  the  laws  of  this  State, 
or  doing  business  in  this  State,  shall  forfeit  its  franchises  and  all  legal 
rights  thereunder,  if  it  ever  employs,  in  any  capacity  whatever,  for- 
eigners who  are  not  eligible  to  become  citizens  of  the  United  States 
under  the  laws  of  Congress.  This  section  shall  be  enforced  by  appro- 
priate legislation." 

Hb-INHAN.  Do  you  propose  to  prohit)it  an  individual  from  employ- 
ing Chinamen  T 

Mb.  BEERSTECHER.    Yes. 


Mb.  INMAN.    I  want  to  understand  it,  because  I  am  opposed  to ' 
that. 

Mb.  BEERSTECHER.  I  am  in  favor  of  abeolutely  and  unequivo- 
cally cutting  off  the  power  and  privileges  of  any  Mongolian  of  getting 
any  character  of  employment  in  the  State  whatever.  That  is  the  only 
way  that  we  can  rid  ourselves  of  the  nuisance.  I  do  not  believe  myself 
that  we  have  the  power  to  meet  the  Chinese  at  the  threshold  and  pre- 
vent them  from  entering  our  State.  I  believe  that  they  can  come  here. 
I  believe  that  the  power  delegated  to  Congress  to  regulate  commerce 
will  land  them  in  this  State,  and  that  the  laws  of  Congress,  and  the 
powers  delegated  to  Congress  by  the  States,  will  protect  them  until  they  • 
are  landed,  but  the  moment  that  thev  are  upon  the  soil  of  California, 
the  moment  that  they  commingle  and  intermix  with  the  people  of  this 
State,  the  moment  that  they  become  residents  within  the  boraer  of  the 
State,  that  moment  the  power  and  the  protection  of  the  United  States 
ceases.  The  powers  vested  in  Congress,  giving  it  power  over  commerce, 
foreign  and  between  States,  ceases  when  the  Chinaman  comes  here  and 
becomes  a  resident,  and  commingles  with  the  people  and  engages  in 
business  in  this  State.  The  moment  that  national  power  ceases,  the 
power  of  the  State  attaches,  under  the  police  regulations,  and  we  can 
regulate  their  reBidence  here.  We  can  regulate  their  transaction  of 
business  here,  under  that  police  power  which  resides  in  the  State,  which 
is  always  reserved  by  the  State,  and  which  has  never  been  given  to  the 
General  Government,  and  never  has  been  stolen  by  the  General  Govern- 
ment, as  other  powers  have  by  the  General  Government.  And  I  believe 
that  if  we  have  the  right  to  regulate  their  employment  by  corporations, 
we  have  the  right  to  regulate  their  employment  by  copartnerships,  and 
by  companies,  and  by  individuals.  At  all  events,  I  believe  in  drawing 
the  section  just  as  strong  as  it  is  possible  to  draw  it.  If  this  section  went 
before  the  Courts,  and  an  individual  should  say  that  his  rights  as  a 
citizen  of  the  United  States,  or  of  the  State  of  California,  had  been 
infringed  upon,  because  he  is  not  allowed  to  employ  whomsoever  he 
pleases,  then  the  Court  will  simply  say  that  this  provision  of  the  Con- 
stitution is  unconstitutional,  as  far  as  the  Constitution  of  the  United 
States  is  concerned.  The  Courts  will  simply  say  the  section  is  a  good 
and  valid  section,  it  has  force  and  vigor  in  law,  with  the  exception  of 
what  relates  to  preventing  private  individuals  from  employing  China- 
men. They  might  say  that  it  might  be  invalid,  as  relates  to  private 
companies  employing  Chinamen,  but  the  section  will  be  good  as  to 
everything  else.  Every  Court  is  bound  to  give  efl"eot  to  every  law 
just  as  far  as  it  cau  give  efi°ect  to  the  law,  and  a  law  is  never  totally 
wiped  out  if  it  can  be  preserved.  But  it  might  only  be  wiped  out  so  far 
as  it  endeavors  to  regulate  the  employment  of  Mongolians  by  private 
individuals.  If  we  desire  to  draw  provisions  here  in  relation  to  the 
Chinese  that  are,  beyond  all  doubt,  oeyorid  all  possibility  of  a  doubt, 
constitutional,  then  we  had  better  not  commence  to  draw  them  at  all, 
because  all  of  these  inhibitions,  perhaps,  will  rest  under  a  doubt  as  to 
their  constitutionality.  And  in  such  cases  it  will  be  necessary  to  take 
them  before  the  Courts  and  to  test  them,  and  that  is  exactly  what  we 
are  after.  We  desire  to  have  them  tested,  and  we  desire  to  make  a 
test  case  and  ascertain  what  rights  we  have  in  the  premises.  If  this 
section  is  to  furnish  a  test  case,  well  and  good.  If  any  other  section  is 
to  furnish  a  test  case,  well  and  good.  The  Court  will  not  wipe  out  the 
section  because  it  goes  too  far,  and  as  to  other  provisions  the  section  will 
stand. 

I  hope  that  this  section  will  be  adopted  instead  of  section  two,  because 
it  not  only  prohibits  corporations,  but  goes  way  beyond  corporations  and 
embraces  much  mere,  and  at  the  same  time  embraces  corporations  by  its 
terms. 

BBMIRKS   OP   MB.   LABKIN. 

Mb.  LARKIN.  Mr.  Chairman:  As  a  member  of  the  Committee  on 
Chinese,  I  have  considered  the  propositions  that  are  submitted  by  that 
committee,  and  I  do  not  wish  to  devote  my  time  this  evening  to  a 
lengthy  speech,  but  simply  to  give  my  views  on  the  proposition.  I 
shall  support  the  first  section  as  reported  by  that  committee  to  this  Con- 
vention. I  believe  in  that  first  section  there  are  rights,  and  there  will 
be  powers  conferred  on  the  Legislature 

Mr.  BEERSTECHER.  I  will  state  that  the  first  section  has  gone 
over  until  to-morrow. 

Mb.  LAREIN.  I  shall  support  the  seoond  section,  unless  something 
better  is  oifered  than  has  been  already.  I  cannot  support  the  proposition 
of  Mr.  Beerstecher.  Itgoesfarther  than  Ipropose  to  goin  thismatter.  I 
propose  to  go  as  far  as  f  believe  is  consistent;  as  far  as  the  people  of  this 
State  demand;  as  far  as  the  Courts  will  sustain  us  in  this  matter.  I 
do  not  propose,  by  any  vote  of  mine  upon  this  question,  to  load  this 
Constitution  so  that  it  shall  be  objectionable  to  the  better  portion  of  the 
people  of  this  State  that  desire  to  rid  themselves  of  this  nuisance. 
When  we  apply  the  provision  to  corporations,  it  occupies  an  entirely 
difi°erent  position  from  what  it  would  applied  to  private  individuals. 
Under  this  Constitution  and  under  the  laws  we  have  power  to  regulate 
corporations ;  we  have  power  to  wipe  the  last  one  of  Ihem  from  the 
State,  and  require  business  to  be  conducted  by  copartners;  we  have  that 
right  both  in  the  Constitution  and  in  the  laws.  We  have  the  right  to 
say  that  they  shall  not  employ  Chinese  coolies;  that  the  public  good 
demands  that  the  preference  be  given  to  persons  eligible  to  become  citi- 
zens of  the  United  States.  I  do  not  propose  to  enter  into  the  constitu- 
tional right  that  the  State  has  in  her  Coustitutlon  to  say  that  a  citizen  of 
the  United  States  shall  not  engage  in  any  business  and  employ  who  he 
pleases.  I  believe  the  Constitution  of  the  United  States  would  declare 
that  a  provision  of  that  kind  in  our  Constitution  would  be  null  and . 
void.  I  believe  that  any  citizen  in  the  United  States  has  a  right  to 
engage  in  any  business,  whether  the  Constitution  of  the  United  States 
was  a  check  upon  that  power  or  not.  That  right,  I  believe,  belongs  to 
an  American  citizen ;  and  I  do  not  believe  that  your  Constitution 
should  be  attempted  to  infringe  upon  it.  If  we  place  in  this  Constitu- 
tion provisions  that  the  Supreme  Court  will  not  sustain,  just  so  far  we 
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weaken  our  position  before  the  people  of  tlie  world.  Let  ub  put  nothing 
in  there  but  what  the  Supreme  Court  will  sustalu.  Then  we  have  taken 
a  step  forward  to  accomplish  the  purpose  which  we  design.  To  go  far- 
ther than  that  shows  weakness,  n  wild,  rabid  desire  to  do  something, 
without  any  definite  reason  for  what  we  are  going  to  do,  or  without 
caring  for  the  rewlt  of  our  acts. 

Section  three  is  again  a  clear  proposition.  In  the  Constitution  of  this 
State  we  would  certainly  have  the  power  to-day  that  "  no  alien  ineligi- 
ble to  become  a  citizen  of  the  United  States  shall  ever  be  employed  on 
any  Stale,  county,  municipal,  or  other  public  work  in  this  State  after  the 
•  adoption  of  this  Constitution."  We  have  the  right,  I  believe,  to  place 
that  article  in  the  Constitution.  I  believe  it  should  be  placed  tnere. 
That  and  the  provision  before  is  all  I  am  going  to  vote  for  in  this  Con- 
vention. That  is  as  far  as  I  will  go  on  this  question.  I  believe  that  is 
as  far  as  the  people  of  this  State  will  sustain  us  in  going,  and  anything 
farther  than  that  will  load  the  Constitution  before  the  peo])le  of  this  State, 
which  I  do  not  propose  to  do. 

Section  five  is  the  most  extreme  section  offered  in  this  report.  "  Ko 
person  who  is  not  eligible  to  become  a  citizen  of  the  United  Slates  shall 
be  permitted  to  settle  in  this  State  after  the  adoption  of  this  Constitu- 
tion." That  covers  the  question  of  settlement  in  this  State  to  any  per- 
son ineligible  to  become  a  citizen  of  the  United  States.  That  section  has 
a  precedent  in  this  Convention  of  Illinois  that  existed  up  to  some  fifteen 
years,  wheu  the  Fifteenth  Amendment  was  adopted,  proliibiting  mulat- 
toes  aud  negroes  settling  in  that  State.  The  State  of  Indiana  prohibited 
negroes  and  imposed  a  nne  upon  them,  which  was  used  for  the  purpose 
of  taking  those  from  the  State  that  were  found  in  the  State.  That  pro- 
vision in  the  Constitution  had  been  sustained  by  the  Supreme  Court  as 
applicable  to  the  negroes,  and  it  certainly  would  sustain  it  as  applicable 
to  persons  ineligible  to  become  citizens  of  the  United  States.  Tnese  pro- 
visions, sections  one,  three,  and  five,  are  all  of  this  report  I  desire  to  sup- 
port, and  as  far  as  I  believe  we  should  go.  Powers  enough  will  be 
conceded  to  the  Legislature  in  these  provisions,  and  I  believe  will 
determine  the  question.  I  desire  to  see  us  clearly  and  squarely  stand  upon 
these  provisions  that  I  think  will  be  efTeclive,  and  that  the  people  of  the 
State  will  ratify  in  the  Constitution. 

Mr.  STEDMAN.  There  not  being  a  quorum  present,  I  move  that 
the  committee  now  rise,  report  progress,  and  ask  leave  to  sit  again. 
There  are  less  than  sixty  members  present. 

Mk.  TINXIN.    I  hope  that  this  motion  will  be  voted  down. 

Ma.  STEDMAK.    It  is  not  debatable. 

Mb.  COX  don.    I  move  you,  sir,  that  that  motion  be  laid  on  the  table. 

Mb.  STEDMAN.     Mr.  Chairman 

The  chairman.     The  Chair  will  put  the  original  motion. 

The  question  was  put,  and  the  vote  stood:  ayes,  li;  noes,  48. 

Thb  CHAIRMAN.    The  noes  have  it. 

Mb.  STEDMAN.    I  would  like  the  announcement  of  the  rote. 

Mr.  WELLIN.    I  ask 

Thr  chairman.    The  motion  is  lost. 

Mb.  STEDMAN.    I  appeal  from  the  decision  of  the  Chair. 

Mb.  waters.  I  move  that  the  gentleman  have  indefinite  leave  of 
absence. 

Mb.  STEDMAN.    I  appeal  from  the  decision  of  the  Chair. 

Ma.  WELLIN.  The  decision  of  the  Chair  cannot  be  appealed  from 
on  a  question  of  the  vote  of  the  house.  The  gentleman  is  entirely  out 
of  order.  I  don't  know  what  is  the  matter  of  him  to-night.  I  move 
that  he  be  granted  one  year's  leave  of  absence. 

Mr.  STEDMAN.  I  want  to  say  something  more.  There  are  two 
committees  in  session;  one  in  room  fifty-three,  and  one  in  the  Senate 
Chamber,  which  is  contrary  to  the  rules  of  this  bouse. 

Mb.  TINNIN.  I  move  that  the  gentleman  be  appointed  aoommittee 
of  one  to  bring  in  those  members. 

Mb.  WATERS.  I  rise  for  information.  There  has  just  been  a  ques- 
tion raised,  and  I  would  like  to  know  whether  there  is  a  quorum  present 
or  not.    I  think  I  am  entitled  to  the  information. 

Thi  chairman.  There  are  sixty-four  members,  according  to  the 
count. 

Mr.  waters.    Now,  Mr.  Chairman 

Thb  CHAIRMAN.    The  Chair  rules  that  there  is  a  quorum  present. 

Mr.  waters.  I  do  not  think  that  this  house  should  proceed  if  there 
is  not  a  quorum  present.  If  there  is  a  quorum  present,  all  well  and 
good. 

Mr.  HOWARD.  There  is  nothing  before  the  committee.  I  raise  that 
point  of  order. 

Thi  chairman.    The  point  of  order  is  well  taken. 

Mb.  WATERS.     I  will  proceed  in  order,  if  the  Chair  will  permit. 

Thi  CH.^.IRMAN.  The  gentleman  is  not  speaking  to  anything 
before  the  committee. 

Mr.  WA'TERS.  I  would  like  to  read  section  one  thousand  nine  hun- 
dred and  ninety-five 

Mb.  HOWARD.  I  rise  to  a  question  of  order.  We  are  not  here  to 
listen  to  the  reading  of  the  Pentateuch. 

Thi  chairman.  The  Chair  has  decided  that  the  point  of  order  is 
well  taken.  But  the  gentleman  asks  leave.  With  the  permission  of 
the  house 

[Cries  of  "  Read,"  "  read."] 

Me.  TINNIN.    What  does  he  want  to  read? 

Mr.  WATERS.  Section  one  thousand  nine  hundred  and  ninety-five 
of  Cushing's  Law  and  Practice  of  Iiegislative  Assemblies  reads  as  fol- 
lows: 

"'A  committee  of  the  whole  house,  consisting  of  all  the  members.  The 
rule  as  Ui  the  number  necessary  to  be  present,  in  order  to  make  a  house, 
has  been  extended  to  committees  of  tne  whole.  If,  therefore,  it  should 
appear,  at  any  time,  that  the  number  present  is  less  than  a  quorum — to 
be  ascertained  in  the  same  manner  as  in  the  house;  that  is,  in  the 
Commons,  forty,  and  in  the  Lords,  three — the  Chairman  (nust  immedi- 


ately leave  the  chair  of  the  committee,  and  the  Speaker  resume  that  of 
the  house.  The  Chairman,  then,  bv  way  of  report — for  he  can  make  no 
other — informs  the  Speaker  of  the  cause  of  the  dissolution  of  the  com- 
mittee. When  the  Speaker  is  thus  informed  of  the  want  of  a  quorum 
in  the  committee,  he  immediately  proceeds,  in  the  same  manner,  to 
determine  whether  there  is  a  quorum  then  present  in  the  house.  If 
the" 

Thi  CHAIRMAN.  The  Chair  calls  the  gentleman  to  order.  The 
Chair  has  decided  that  there  is  a  quorum  present. 

Mb.  WATERS.    I  understood  that  I  had  leave  to  speak. 

Thi  CHAIRM.\N.  The  question  is  on  the  amendment  offered  by 
Mr.  Beerstecher.     The  Secretary  will  read  it. 

Thi  SECRETARY  read : 

"All  aliens,  before  engaging  in  any  manner  of  employment  on  their 
own  account,  or  for  others,  within  this  State,  shall  first  procure  a  certifi- 
cate of  authority.  Such  certificate  shall  be  issued  to  any  applicant  of 
a  race  eligible  to  citizenship  under  the  laws  of  the  Slate,  without  cost, 
by  any  Court  of  record  of  the  Slate.  No  person  of  foreign  birth  shall 
engage  or  continue  in  any  manner  of  employment  in  this  State,  unless 
possessed  of  such  certificate;  nor  shall  any  person,  copartnership,  com- 
pany, or  corporation,  directly  or  indirectly,  employ  any  alien  within 
this  State,  unless  such  person  possess  such  certificate.  The  Legislature 
shall  provide  for  punishment  of  violations  of  this  section.  Prosecu- 
tions shall  be  maintainable  against  both  employers  and  employ^ 
Each  dav's  violation  shall  constitute  a  distinct  offense." 

Mr.  liOLFE.  Mr.  Chairman:  I  think  it  would  be  unadvisable  to 
take  a  vote  on  any  of  these  amendments  when  the  house  is  so  thin,  even 
if  there  is  a  quorum.  In  the  amendment  offered  by  the  gentleman 
from  San  Francisco,  Mr.  Beerstecher,  I  see  in  line  four,  where  he  applies 
this  rule  of  granting  certificates,  that  he  refers  to  persons  eligible  to  citi- 
zenship under  the  laws  of  the  State.  I  do  not  Know  why  he  refers  to 
the  laws  of  the  State  instead  of  the  laws  of  the  United  States,  unless  it 
be  under  the  impi*8»ion  that  we  can  exclude  a  person  from  being  a  citi- 
zen of  this  Slate,  although  he  may  be  a  citizen  of  the  United  States. 
All  these  other  amendments  proposed  by  the  committee  refer  to  persons 
who  are  ineligible  to  become  citizens  of  the  United  Slates.  This  refers 
to  persons  ineligible  to  become  citizens  under  the  laws  of  the  Slate.  If 
be  is  under  an  impression  that  the  State  of  California,  or  any  other 
State,  can  exclude  from  citizenship  of  the  Slate  a  citizen  of  the  United 
States,  I  think  that  be  is  laboring  under  a  wrong  impression.  As  to 
thai,  I  refer  to  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  reads: 

"Srctios  1.  All  persons  bom  or  naturalized  in  the  United  State*, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  the  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  deny  to  any  ]>erson, 
within  its  jurisdiction,  the  equal  protection  of  the  law." 

Now,  when  the  Chinaman  can  become  a  citizen  under  the  laws  of  the 
United  States,  why,  certainly,  he  is  eligible  to  citizenship  under  the  laws 
of  the  Stale  of  California,  because  if  the  State  of  California  should  pass  a 
law  to  the  contrary  it  would  be  invalid.  Another  objection  I  have  to 
this  section  is,  that  it  would  be  a  great  inducement  for  every  Chinaman 
in  the  State,  of  whom  very  few  now  want  to  become  citizens,  to  become 
citizens  of  the  United  States  for  the  purpose  of  availing  themselves  of  the 
Fourteenth  Amendment.  Therefore,  I  think  that  much  of  the  gentle- 
man's amendment  as  refers  to  a  citizenship  under  the  laws  of  this  State, 
is  a  nullity.  I  would  like  to  see  it  otherwise.  I  wish  we  had  the  right 
here  to  exclude  the  Chinaman  from  citizenship  under  the  laws  of  the 
State,  but  under  the  Constitution  of  the  United  Slates  we  certainly 
cannot. 

Mr.  AYERS.    Would  it  be  in  order  to  offer  an  amendment? 

TBI  CHAIRMAN.    Not  at  this  present  lime. 

Mb.  AYERS.  Mr.  Chairman :  It  might  get  the  committee  out  of  its 
snarl.  It  is  well  known  that  the  principal  objection  to  the  amendment 
of  the  gentleman  from  San  Francisco  is  that  it  interferes  with  the  right 
of  American  citizens  to  employ  whom  they  see  fit.  My  amendment  I 
think  would  |^t  around  that  objection.  I  would  provide  that  every 
Chinaman  residing  in  this  State  be  required  to  take  out  a  license  author- 
izing him  to  procure  employment  of  any  kind  in  this  State,  and  direct- 
ing the  Legislature  to  fix  penalties  for  the  violation  of  the  section. 
Under  that  authority  the  Legislature  could  pass  a  law  requiring  that 
each  Chinaman  should  take  out  a  license  before  he  could  be  employed. 

Mb.  MILLER.  Do  you  propose  to  require  them  to  pay  for  these 
licenses? 

Mb.  AYERS.    Not  in  the  Constitution.    Let  the  Legislature  fix  that. 

Mb.  MILLER.  The  Supreme  Court  has  decided  that  all  license  taxes 
of  that  sort  are  unconstitutional.  Our  Supreme  Court  so  decided  in  this 
State. 

Mb.  AYERS.  They  decided  the  mining  taxes  unconstitutional,  but 
they  decided  it  under  the  old  Constitution.  There  was  no  provision  in 
the  Constitution  authorizing  the  tax.  If  we  should  here  autboriie  that 
tax  it  would  hold  before  the  Supreme  Court. 

Mr.  MILLER.  The  case  I  refer  to  was  tried  in  the  Circuit  Court  in 
San  Francisco  two  years  ago. 

Mr.  TINNIN.    It  was  the  case 

Mb.  van  dyke.    The  case  of  the  United  States  vs.  Jackson. 

Mb.  GRACE.  If  we  submit  anrthiog  to  the  people  and  they  ratify 
it,  and  say  it  shall  be  the  law,  if  this  is  a  republican  government,  if  we 
have  a  republican  form  of  government,  and  the  majority  rule,  I  do  not 
see  why  we  should  not  say  that  they  must  get  a  license. 

Mr.  BLACKMER.  Suppose  this  State  should  see  fit  to  vote  in  favor 
of  seceding  from  the  government  ? 

Mr.  grace.  The  Constitution  would  provide  against  that  I  hold 
that  the  Union  is  perpetual,  but  I  hold  that  the  sovereign  States,  and 
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that  each  State  has  equal  rights,  and  have  the  Hght  to  regulate  their 
own  local  afTaira.  I  do  not  acknowledge  the  right  of  secession  and  never 
did.  But  I  bold  that  one  State  has  as  much  right  as  another.  No 
Slate  is  bound  to  put  up  with  an  institution  that  is  opposed  to  the 
idrancement  and  prosperity  of  the  State. 

Thi  chairman.  The  question  is  on  the  amendment  to  the  aniend- 
ment,  offered  by  Mr.  Shoemaker.    The  Secretary  will  read  it. 

Thi  BECRETARY  read : 

"The  Legislature  shall,  and  it  is  hereby  made  the  imperative  duty  of 
the  Legislative  Department  of  the  Government  of  the  State  of  Californ  ia, 
to  enact  luch  laws  as  shall  prevent  any  alien  who  is  a  subject  of  the 
Eraperor  of  China,  from  being  employed  within  this  State  by  any  cor- 
poration incorporated  or  doing  business  under  the  laws  of  this  State." 

Mr.  BEERSTECHER.  Mr.  Chairman  :  I  do  not  accept  that  amend- 
ment to  my  section.  I  am  opposed  to  it.  I  know  it  is  an  amendment 
to  my  section,  and  I  am  opposed  to  it,  because  it  is  a  repetition.  It 
goes  on  and  repeats.  I  have  already  said  in  my  section  that  no  person, 
co|iartneiship,  or  corporation  shall  employ  any  one  unless  they  possess 
t  license.  Now,  upon  this  it  is  desired  to  tack  this  addition — in  effect  a 
repetition.  It  says  "by  any  corporation  incorporated  or  doing  busi- 
ness under  the  laws  of  this  State."  Therefore,  a  foreign  corporation, 
incorporated  by  Nevada, or  by  the  State  of  Nevada, could  employ  China- 
men. We  do  not  want  to  give  any  foreign  corporations  doing  business 
in  this  State  the  privilege  of  doine  what  our  own  corporations  cannot 
do.  It  is  a  favoritism  towards  foreign  corporations.  In  answer  to  the 
gentleman  from  Los  Angeles,  Mr.  Avers,  I  would  say,  that  the  very 
object  of  making  these  permits  or  licenses  gratis,  that  a  man  can  get 
them  free,  and  the  Court  must  give  them,  would  avoid  the  decisions  in 
this  State  and  the  decisions  of  the  Supreme  Court,  in  relation  to  making 
men  pay  for  these  privileges. 

Ma.  LARKIN.  How  about  men  in  the  County  of  San  Bernardino, 
for  instance,  who  live  several  hundred  miles  from  the  county  seal? 
They  cannot  go  there  to  get  these  i>ermits. 

M«.  BEERSTECHER.  They  can  get  them  from  any  Court  of  record 
in  the  State  of  California.  He  could  get  them  in  any  town  that  be 
would  pass  through.  I  would  say  to  the  gentleman,  if  you  are  goin^  to 
make  it  so  very  easy,  if  nobody  is  to  be  troubled  in  the  matter  of  gettmg 
rid  of  the  Chinese,  if  no  person  is  going  to  sweat  in  this  business,  then 
we  will  never  do  anything. 

Me.  LARKIN.  In  those  large  counties  it  will  be  hard  on  persons 
who  will  have  to  go  fifty  or  one  hundred  miles  even  to  get  a  permit  to 
work  one  day. 

Ma.  BEERSTECHER.  I  would  state  to  the  gentleman  that  undoubt- 
edly a  man  would  certainly,  in  his  travels,  come  to  some  place  where 
there  is  a  Court  of  record,  and  he  could  get  his  certificate  there.  He 
could  get  it  from  the  Clerk  of  the  Court  in  any  town  that  he  would  pass 
through.  A  man  could  get  it  in  San  Francisco,  and  it  would  be  gooa  for 
bis  lifetime,  all  over  the  Slate.  The  trouble  is,  if  wc  are  not  going  to 
put  anybody  to  any  inconvenience,  not  going  to  trouble  anybody,  we 
will  never  do  anything.  For  my  part  I  am  willing  to  go  before  a  Court 
evenr  year  and  spend  half  a  da;^  for  the  next  ten  years,  if  I  can  rid 
the  State  from  the  curse  of  the  Chinese  nuisance.    [Applause.] 

Tk«  CiIAIRM.\N.    The  gentlemen  will  preserve  order. 

Mt.  A  VERS.  Mr.  Chairman:  I  will  introduce  my  amendment  at  the 
proper  time  tor  the  purpose  of  bringing  it  under  debate.  The  decision, 
m  far  as  the  license  goes,  was  never  More  the  Supreme  Court  of  the 
United  States.  There  is  a  line  of  decisions  which  have  been  sustained, 
and  I  think,  on  debate,  by  consulting  the  authorities,  it  will  be  found 
that  we  have  the  power.  At  the  proper  time  I  will  introduce  my 
amendment. 

Ma.  INMAN.  Mr.  Chairman:  I  hope  that  these  two  amendments 
will  be  voted  down.  I,  for  one,  am  opposed  to  stripping  any  citizen 
of  his  rights.  The  gentleman  seems  to  think  it  would  be  all  right. 
Probably  it  would  be  all  right  for  him  in  the  City  of  San  Francisco,  out 
in  the  country  to  say  that  a  man  must  not  hire  Chinese  to  help  in  harvest 
would  not  do.  It  certainly  would  be  unconstitutional.  Theonly  thing 
islo  restrict  their  coming  here,  if  it  is  possible  to  do  so,  and  I  will  go 
just  SB  far  as  the  gentleman  to  do  that.  That  would  only  be  done  under 
the  police  and  sanitary  law.  The  gentleman,  Mr.  Grace,  talks  pretty 
^ood  secession  doctrine.  I  agree  that  what  is  good  in  one  State  is  good 
>n  another,  but  I  object  to  secession  and  nullification. 

Ma.  GRACE.  How  do  they  do  where  they  have  no  Chinamen  T 
Tou  don't  want  to  go  to  the  county  seat  to  get  a  laborer  to  work  for  you. 
How  do  they  do  in  other  countries?  How  do  they  do  where  they  have 
DO  Chinamen? 

Ha.  INMAK.  Two  years  ago  the  fanners  began  to  harvest  at  two 
dollars  a  day;  the  men  asked  three  dollars,  they  gave  it;  the  men  asked 
four  dollars,  they  gave  it;  the  men  asked  five  dollars,  and  they  would 
not  pay  it.    They  wore  compelled  to  hire  Chinamen. 

Mr.  GRACE.    And  )rou  hired  Chinamen? 

Mr.  in  man.  No,  sir,  I  did  not;  but  I  deny  that  any  man  has  the 
right  to  say  what  kind  of  machinery  I  shall  use,  or  what  kind  of  help 
I  ihall  employ.  I  employ  any  help  that  is  available,  if  I  am  forced  to  do 
it. 

Mr.  grace.  I  say  that  the  Chinese  must  go,  all  of  them,  out  of 
the  country— black,  white,  old  and  young,  Chinamen  born,  and  native. 
I  Want  to  get  rid  of  them.  There  is  plenty  of  help.  There  is  no  trouble 
about  getting  help.  I  would  help  the  gentleman  through  harvest 
myielf,  rather  than  that  he  should  employ  Chinamen.     [Applause.] 

Tbr  CH  AIRM  AN.  The  Sergeant-at-Arms,  at  the  next  demonstration 
of  that  kind,  will  clear  the  galleries. 

Mr.  INMAN.  I  do  not  employ  any  Chinamen  on  the  farm.  I  am 
forced  to  do  it  in  our  house,  because  we  cannot  get  any  other  help  in  the 
iMuae.  But  I  know  other  gentlemen  who  do  employ  Chinamen  on  their 
^rais.  They  are  compelled  to  emplov  this  help  or  leave  their  farms 
BDColtiTated.    No  geulleroan  wants  his  capital  to  lie  idle.    If  you  stop 


their  coming  here  that  is  sufficient,  and  we  all  agree  upon  that.  But 
for  the  Legislature  or  anv  individual  to  say  what  kinci  of  machinery 
you  can  use,  or  what  kind  of  help  you  can  hire,  is  certainly  unconstitu- 
tional and  uncalled  for.  I  cannot  see  the  good  sense  in  putting  any- 
thing in  the  Constitution  that  will  be  annulled. 

Gentlemen  talk  about  wages  in  this  country  being  so  low.  I  can 
remember,  years  ago,  when  I  hired  men  for  a  dollar  a  day.  I  pay 
forty  and  forty-five  dollars  a  month  to-day.  You  cannot  get  a  China- 
man for  less  than  thirty  dollars  a  month.  There  is  no  State  in  the 
Union  pays  so  much  wages.  There  is  no  State  in  the  Union  so  pros- 
perous. You  talk  about  the  people  of  this  State  suffering.  You  will 
find  that  if  there  is  sufierinf  it  is  on  account  of  the  whisky  mills. . 
Nineteen  twentieths  of  these  men  are  men  who  spend  their  earnings 
in  the  whisky  shops.  The  whisky  mills  are  ten  times  worse  than  the 
Chinamen.  If  you  will  put  the  whisky  mills  out  of  the  country,  I 
promise  you  I  will  not  employ  a  Chinaman.  My  farm  shall  lie  idle  for 
ten  years,  and  I  will  try  and  get  along  without  it.  I  am  opposed  to  the 
whole  thing.    I  do  not  see  any  sense  to  it. 

Mb.  GRACE.  Are  you  opposed  to  saloons  being  allowed  to  sell 
whisky?    Are  vou  opposed  to  that? 

Mb.  INMAK    I  think  so. 

Ma.  GRACE.  Then  he  has  nullified  the  laws  of  the  United  States. 
The  United  States  issues  them  licenses.  That  is  nullification.  It  is 
nullifying  the  laws  of  the  United  States,  and  I  am  opposed  to  it. 

SFIICH   or   UK.    WILSON. 

,  Mr.  WILSON,  of  Tehama.  Mr.  Chairman:  There  were  no  Chinese 
here  in  eighteen  hundred  and  forty-nine — nothing  but  white  people.  I 
think  it  was  in  fifty-one  or  fifty-two  that  the  first  Chinaman  came  to 
this  country.  But  they  came;  they  went  to  work  in  our  kitchens,  and 
wherever  they  could  get  anything  to  do.  They  would  work  for  five 
dollars  a  month  until  they  learned  the  routine  work,  and  then  they 
would  call  for  more  wages.  They  have  graduallv  insinuated  themselves 
into  almost  every  avenue  of  labor;  they  planted  out  orchards,  and  ber- 
ries, and  vegetables;  they  worked  themselves  into  the  mines  and  now 
you  find  them  everj'where.  I  have  heard  men  say  they  would  not 
employ  Irishmen  because  they  are  given  to  strikes.  Well,  you  hire  a 
Chinaman  and  pay  him  five  dollars  a  week,  and  he  will  steal  another 
five  dollars.  He  will  carry  ofi*  your  sugar,  and  coffee,  little  at  a  time,, 
so  that  you  cannot  notice  it.  They  are  the  worst  set  of  people  that  ever 
disgraced  the  earth.  You  hire  one  of  them  in  your  kitchen,  and  you 
will  find  he  has  half  a  dozen  cousins  to  support.  That  is  my  experience 
with  them.  They  are  no  benefit  to  the  country ;  they  bring  no  business 
to  the  stores.  They  buy  nothing  here,  and  they  are  a  disgrace  to  our 
Slate,  and  ought  to  be  got  rid  of,  and  I  am  in  favor  of  the  report  of  tlie 
coninii||M. 

V->  SrKKCH  OP  MR.   UNDOW. 

Mb.  LINDOW.  Mr.  Chairman:  There  is  only  three  points  in  this 
Convention  that  ought  to  be  taken  up  and  discussed  and  voted  on. 

[Cries of  "Louder I"  "louder!"] 

If  the  gentleman  can't  hear  well  he  better  |et  up  and  go  out.  [Laugh- 
ter.] The  principal  thing  was  the  corporations,  taxation,  and  Chinese. 
The  cry  was  all  over  the  country  that  the  Chinaman  was  a  nuisance. 
That  is  the  cry  all  over  the  country.  ["Louder!"  "  louder!"]  I  wish 
that  man  would  go  out  of  the  half.  [Laughter.]  Mr.  President,  it  is 
well  understood  that  the  principal  thin^  been  here  now  is  this  provision 
that  ought  to  be  put  in  force  on  the  Chinese.  Even  if  it  does  not  come 
within  the  boundary  and  limits  of  the  United  States  Government,  let 
them  test  the  thing  in  the  Supreme  Court,  and  then  let  them  decide  if 
we  are  wrong  or  right.  That  is  the  way  it  ought  to  work.  If  we  don't 
do  something  besides  talk,  we  might  as  well  let  the  Chinese  (question  be. 
It  is  a  growing  evil  over  the  whole  United  States,  and  a  crying  evil  in 
the  Slate  of  California.  Now,  as  my  friend  Beerstecher  makes  remark, 
I  would  like  to  see  these  men  rise  up  and  give  us  their  views,  so  as  to 
find  out  who  are  for  the  Chinese  and  who  are  against  it.  We  like  to  see 
them  gentlemen  stand  up  and  discuss  the  whole  law  of  the  United 
States,  and  discuss  the  law  of  the  State  of  California,  so  we  know  when 
we  are  right  and  when  we  are  wrong.  That  gives  us  an  idea.  My 
friend  Beerstecher  raised  them  up — woke  them  up  on  this  side  of  the 
house.  One  gentleman  said  he  employed  Chinamen.  I  could  not 
blame'  him;  he  only  looked  to  his  own  interest.  He  don't  look  for  the 
generation  that  is  coming. 

So  long  as  I  live  here  my  few  years  I  can  get  along  without  troubling 
me  about  the  Chinese.  But  I  am  looking  for  the  stock  that  I  am 
raising.  They  hire  out  for  a  dollar  a  day,  and  they  sny  we  can  live  for 
a  dollar  a  day,  and  we  have  no  right  to  have  any  children.  That  is  what 
they  say.  That  is  what's  against  us.  They  can't  deny  it.  They  done 
it.  Of  course  money  does  it  all.  That's  where  it  comes  in.  If  the  poor 
man  had  as  much  money  as  the  rich  man,  nobody  would  want  to  work. 
It  is  only  for  money  we  work,  and  if  we  cut  wages  down  so  he  can  only 
just  keep  his  mouth  open,  he  might  as  well  go  back.  We  ought  to  give 
him  a  chance  and  respect  him,  and  he  will  respect  his  employer.  But 
as  ^ou  cut  wages  down  he  don't  respect  him  any  more,  and  he  finds  the 
Chinaman  in  his  place.  So  he  sees  right  away  thai  he  is  below  the 
Chinaman;  and  there  is  gentlemen  here  who  tells  us  that  Chinamen  is 
better  than  white  men.  I  tell  them  the  people  don't  think  so.  The 
Chinaman  suits  some  people  better  than  white  men.  Why?  Because 
they  can  use  him  to  cook  and  do  chamber  work,  when  another  man 
would  not  do  it.  If  he  goes  to  a  house  he  don't  want  to  do  chamber 
work.  And  that  is  where  the  whole  question  comes  in.  We  want  to 
get  rid  of  this  curse.  We  want  the  Chinaman  away,  and  give  a  man  a 
fair  day's  pay  for  a  fair  day's  work,  and  then  we  won't  have  any 
tramps.  If  a  man  comes  around  and  wants  a  job,  the  farmer,  says  he, 
"I  have  a  lot  of  Chinamen;"  and  tho  man,  says  he,  "  I  cannot  starve,  I 
will  work  for  the  same  wages."  "  Well,"  says  he,  "you  cat  too  much. 
You  eat  too  much."    He  cannot  get  work  for  his  grub;  ho  cannot  get 
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work  because  he  eats  too  much.  Kow,  I  can't  see  why  the  whole  learned 
ffentlemen  are  opposed  to  this  concern,  when  the  cry  is  all  over  the  State 
that  the  people  want  to  get  rid  of  theee  Chinamen.  I  would  not  stand  up 
here  if  I  didn't  feel  it.  We  want  to  put  something  in  the  United  States 
Courts  to  test  it;  and  if  they  want  the  Chinamen,  they  can  have  tliem 
all.  We  want  to  do  it  peaceably  if  we  can,  or  the  worst  will  come.  That 
is  where  it  is.  But  here  we  are  assembled  to  make  a  Constitution,  and 
we  ought  to  try  peaceably,  and  the  worst  can  come  afterwards,  if  we 
can't  do  any  better.  If  we  go  a  little  beyond,  don't  mind  it.  Let  the 
United  States  test  it,  and  then  we  will  see  how  the  United  States  stands. 
That  is  how  it  is. 

SPXKOH  OF  MB.  BBRRIXOT05. 

Mb.  HERRINGTON.  Mr.  Chairman:  It  is  seldom  that  I  oppose  meas- 
ures introduced  by  my  friend  from  San  Francisco,  Mr.  Beerstecher,  for  I 
have  almost  always  found  him  right,  and  almost  always  working  for  the 
right.  I  find,  however,  in  this  provision,  as  presented  by  him,  one  object 
sought  to  be  accomplished,  and  that  is  to  prevent  aliens  who  cannot  become 
citizens  of  the  United  States  from  being  employed.  The  means  that  are 
employed  by  this  provision  to  accomplish  this  result  is  to  compel  those 
who  may  become  citizens  of  the  United  States  to  take  out  certificates 
before  they  will  be  permitted  to  obtain  employment,  to  which  I  object. 
I  say  the  results  contemplated  can  be  reached  more  directly,  and  that  is 
why  I  oppose  it.  The  principle  contained  we  all  agree  to.  Wedo  not  desire 
that  race  to  obtain  employment  here.  But  I  do  submit  that  the  result 
can  be  more  directly  reached  by  getting  directly  at  the  persons  them- 
selves, without  calling  upon  those  who  may  have  the  right  to  be 
employed  by  us,  without  compelling  them  to  tAke  the  trouble  to  obtain 
these  certificates.  Now  I  will  read  this  section,  as  amended  by  the 
author: 

"  Skc.  2.  All  aliens,  before  engaging  in  an^  manner  of  employment, 
on  their  own  account  or  for  others,  within  this  State,  shall  first  procure 
a  certificate  of  authority.  Such  certificate  shall  be  issued  to  any  appli- 
cant of  a  race,  and  none  other,  eligible  to  citizenship  under  the  laws  of 
the  State,  without  cost,  by  any  Court  of  record  of  the  State.  No  alien 
shall  engage  or  continue  in  any  manner  of  employment  in  this  State 
unless  possessed  of  such  certificate.  Nor  shall  any  person,  copartner- 
ship, company,  or  corporation,  directly  or  indirectly,  employ  any  alien 
within  this  State,  unless  such  person  possess  such  certificate.  The  Legis- 
lature shall  provide  for  punishment  of  violations  of  this  section.  Pros- 
ecutions shall  be  maintainable  against  both  employers  and  employes. 
Each  day's  violation  shall  constitute  a  distinct  offense." 

Now  it  makes  very  little  difference  whether  it  is  the  law  of  this  State, 
or  the  law  of  the  United  States.  Now  this  first  clause  is  what  I  object 
to.  I  say  the  distinction  is  so  small  that  it  is  useless  to  put  this  extra 
trouble  upon  those  who  may  be  entitled  to  become  citizens.  Sv  that 
reason,  it  for  no  other,  I  am  opposed  to  this  amendment,  wSnise  it 
attempts  to  do  indirectly  what  we  might  as  well  do  directly. 

Mb.  BEERSTECHER.  With  the  gentleman's  permission  I  would 
like  to  inquire  whether  he  has  got  anything  better  to  ofier. 

Me.  HERRINGTON.  I  propose  to  ofier  some  assistance  in  this  mat- 
ter if  I  can.  I  want  to  make  it  as  acceptable  as  possible,  as  free  from 
objections  as  po^ible,  and  as  strong  and  efiective  as  possible.  So  far  as 
this  first  clause  is  concerned,  it  can  be  reached  more  directly.  It  can 
be  reached  directly  by  a  proposition,  to  the  efiect  that  no  person  shall  enter 
into  any  manner  of  employment  who  is  not  capable  of  becoming  a  cit- 
izen of  the  United  Stal^.  It  is  not  necessary  to  compel  all  foreigners  to 
take  out  certificates,  because  we  can  as  well  do  it  directly. 

The  next  clause:  "The  Legislature  shall  provide  punishment  for  a 
violation  of  this  section."  It  is  just  as  well  to  have  it  apply  directly  to 
the  persons  who  are  prohibited  from  engaging  in  these  vocations.  I 
say  if  we  have  the  power  to  make  these  provisions  with  reference  to 
the  procuring  of  licenses,  we  have  the  power  to  prevent  these  persons 
from  engaging  in  these  employments,  who  cannot  obtain  certificates. 
And  if  we  nave  the  power,  let  us  proceed  directly.  We  cannot  deceive 
anybody  as  to  the  intention  of  a  provision  of  this  kind,  and  if  it  will 
stand  the  test  in  one  case  it  will  in  another.  Why  compel  these  persons 
who  are  entitled  to  citizenship  to  go  to  the  trouble  of  obtaining  certifi- 
cates, before  they  can  be  permit^  to  engage  in  these  employments. 
Now  I  think  I  have  made  myself  understcwd.  It  seems  plain  to  my 
mind,  and  if  I  have  not  made  myself  understood,  it  is  simply  because 
there  is  no  language  to  express  it.  If  it  is  necessary  I  will  repeat  it 
again.  I  say  that  the  distinction  is  so  marked  between  the  classes  of 
persons  that  there  is  no  need  of  this  circumlocution.  It  will  not  make 
it  any  more  binding,  or  any  stronger,  or  any  more  legal.  Let  it  operate 
directly  upon  those  persons  who  may  not  become  citizens  of  the  United 
States.  It  is  wrong  to  put  this  hardship  upon  those  who  are  entitled  to 
citizenship.  It  is  unnecessary  to  bring  them  in  at  all.  It  is  unneces- 
sary to  put  them  to  the  trouble.  If  we  have  the  power  to  prevent  the 
Chinese  from  obtaining  employment  indirectly,  we  have  the  power  to 
do  it  directly.  Anything  we  can  do  indirectly  we  can  do  directly.  Let 
us  put  it  in  the  Constitution  in  such  a  shape  that  we  will  know  pre- 
cisely what  we  are  acting  upon. 

Mr.  BARRY.  Mr.  Chairman:  As  this  is  a  matter  of  importance, 
upon  which  this  Convention  is  nearly  unanimous,  feeling  that  some- 
thing should  be  done,  that  the  fullest  powers  of  the  State  should  be 
exercised,  going  to  the  very  verge  of  our  authority,  and  considering  the 
fact  that  there  is  no  quorum  present,  I  move  the  committee  now  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 


ADJOVRKHBNT. 


Mr.  TINNIN.    I  move  to  adjourn. 
Carried. 

And,  at  eight  o'clock  and  Hfly  minutes  p.  m.,  the  Convention  stood 
adjourned  until  to-morrow,  at  nine  o'clock  and  thirty  minutes  a.  h. 


SEVENTY-FIFTH   DAY. 

Sacrambkto,  Wednesday,  December  11th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M.,  President  Hoge  in  the  chair.  • 
The  roll  waa  called,  and  members  found  in  attendance  as  follows: 


PRESBRT. 

Andrews, 

Hilbom, 

Reddy, 

Ayers, 

Hitoicock, 

Reed, 

Barbour, 

Howard, 

Reynolds, 

Barnes, 

Huestis, 

Rhodes, 

Barry, 

Hughey, 

Ringgold, 
Rolfe, 

Beerstecher, 

Hunter, 

Belcher, 

Inman, 

Schcll, 

Bell, 

Johnson, 

Schomp, 

Blackmer, 

Jones, 

Shatter, 

Boucher, 

Joyce, 

Shoemaker, 

Brown, 

Kelley, 

Shurtleff, 

Burt, 

Keyes, 

Smith,  of  4th  District, 

Caples, 

Kleine, 

Smith,  of  San  Francisco, 

Caaserly, 

Laine, 

Soule, 

Chapman, 

Lampson, 

Stedman, 

Charie;, 

Larkm, 

Steele, 

Condon, 

Larue, 

Stevenson, 

Cross, 

Lavigne, 

Stuart, 

Crouch, 

Lewis, 

Sweasey, 

Davis, 

Lindow, 

Swenson, 

Dean, 

Mansfield, 

Swing, 

Dowling, 

Martin,  of  Alameda, 

Terry, 

Doyle, 

Martin,  of  Santa  Cruz, 

Thompson, 

Dudley,  of  Solano, 

McCallum, 

Tinnin, 

Dunlap, 

McCoraaa, 

Tully, 

Edgerton, 

McFarland, 

Turner, 

Estee, 

McNutt, 

Tuttle, 

Estey, 

Miller, 

Vacquerel, 

Evey, 

Mills, 

Van  Dyke, 

Farrell, 

Moflat, 

Van  Voorhies, 

Filcher, 

Moreland, 

Walker,  of  Mariny 

Finney, 

Morse, 

Walker,  of  Tuolumne, 

Freeman, 

Murphy, 

Waters, 

Freud, 

Nason, 

Webster, 

Garvey, 

Nelson, 

Weller, 

Gorman, 

Neunaber, 

Well  in. 

©race. 

Noel, 

West, 

Graves, 

O'Donnell, 

Wickes, 

Gregg, 
Haltr 

Ohleyer, 
O'Sullivan, 

White, 

Wilson,  of  Tehama, 

Harrison, 

Overton, 

Wilson,  of  1st  District, 

Harvey, 

Porter, 

Winans, 

Heiskell, 

Prouty, 

Wyatt, 

Herold, 

Pulliam, 

Mr.  President. 

Herrington, 

ABSBNT. 

Barton, 

Dudley,  of  San  Joaquin 

,  Holmes, 

Berry, 

Eagon, 

McConnell, 

Biggs, 

Fawcett, 

McCoy, 

Boggs, 

Glascock, 

Smith,  of  Santa  Clara, 

Campbell, 
Cowden, 

gr' 

Townsend. 

LEAVK   or   ABSKNCB. 


Leave  of  absence  was  granted  to  Mr.  McCoy,  on  account  of  sickness. 
Mr.  Barton  was  granted  two  days  leave  of  absence,  and  one  day's  leave 
of  absence  was  granted  to  Messrs.  Holmes,  O'Sullivan,  and  Smith,  of 
Santa  Clara. 


TBB  JOCBMAL. 


Me.  van  DYKE.    I  move  that  the  reading  of  the  Journal  be  dis- 
pensed with,  and  the  same  approved. 
So  ordered. 

PETITIOKS— MECHANICS'  LIBUS. 

Mb.  van  dyke  presented  the  following  petition,  signed  by  a  num- 
ber of  mechanics  and  others,  citizens  of  California,  asking  that  provision 
be  made  in  the  Constitution  for  a  lien  law: 
To  the  President  and  membeTB  of  the  Conetltntional  Convention  : 

Orntlrmsn;  The  nndenigncd  reepectfiilly  represent  that  the  practical  working 
of  the  present  legislation,  and  decisions  of  Supreme  Court  based  thereon,  regarding 
the  rights  of  mechanics,  material-men,  and  laborera  to  a  lien  for  their  labor  and 
material  furnished,  is  such  that  those  who  in  a  measure  depend  upon  such  law  for 
Just  protectioa  fall  lu  nearly  all  cases  to  obtain  It,  because  of  the  iuefflclent  working 
of  said  law. 

Wherefore,  we  prajr  jron  to  declare  in  oar  organic  law  the  right  of  every  mechanic, 
material-man,  and  laborer  to  a  perfect  Hen  on  the  thing  whereon  his  labor  has  been 
expended,  or  fur  which  his  materials  have  been  furnished. 

Moreover,  we  would  state  that  we  would  Ijc  satisfied  with  amendment  number  one 
bandred  and  sixty  seven,  Introduced  by  Ur.  Van  Dyke,  on  October  tenth,  eighteen 
hundred  and  seventy-eight,  and  read  and  referred  to  Committee  on  Miscellaneous 
Subjects,  as  follows ; 


t^  .a--. 
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**  SiEO.  — .  MechanJca.  msterUt-meii,  ftrtlauii,  and  laboren  of  every  fleM  »ha11  hitTe 
»  lien  npon  the  property  on  which  they  IWTe  beetowiMl  labor  or  nimlAed  miiterlale, 
fift-  the  valne  of  racb  labor  done  and  materiala  fumiehrd,  and  the  Legivtature  ahall 
provide  by  law  for  the  epeedy  and  efficient  eufurcemeat  of  »id  llaaa." 

And  your  petitlonen  will  ever  pray. 

Beferred  to  Committee  on  Miscellaneous  Subjects. 

sessions  OF  TBI  SUrBXIfl  COUET. 

Mr.  BOLFE  presented  the  following  petition  from  the  members  of 
the  Bar  of  San  Bernardino,  which  was  referred  to  the  Committee  of  the 
■Whole. 
To  the  boDorable  the  Conitltatlonal  Conventioa  of  the  Stale  of  California : 

W«,  the  nndereigned  memben  of  the  Bar  of  San  Bemardtoo  Goonty,  do  on  behalf 
of  oarselvee,  and  or  the  people  of  Mid  county,  reepectfully  but  eaitieatly  proteet 
a^iuat  any  action  of  the  Convention  whiclh  will  deprive  Southern  California  of 
two  aMaon*  at  the  Supreme  Court  annually. 
December  S,  1878. 

W.  J.  CURTIS, 
TALBOTT  4  HARRIS, 
JOHN  W.  SATTERWHITK, 
W.  D.  FRAZEK, 
ANDRN  B.  I'ARIS, 
BOTER  «  OREOORT, 
J.  W.  NORTH, 
C.  W.  C.  ROWELL, 
HARRIS  t  COODCELL, 
JOHN  BROWN,  Je, 
OKO.  r.  BA8WELL. 

BISOLUTION — PtTBLIC  LARDS. 

Mb.  WTATT.  I  move  that  the  resolution  which  I  presented  yester- 
day moming  be  taken  up. 

THE  PBESiDENT.  If  there  is  no  objection,  it  will  be  taken  up. 
The  Chair  bean  none,  and  the  Secretary  will  read  the  resolution. 

The  SECBETARYread: 

Baalted,  Firtt—TtMt  we,  the  delegatea  of  the  people  of  the  State  of  Oallfomla, 
Id  GoDventton  aeiembled,  do  moet  reepectfully  request  our  Senators  and  Reprraenta- 
tlvea  In  <'4>ngrcea  to  use  their  Influence  to  have  pswutd  a  law  reducing  the  price  of 
the  pablic  landa  in  this  StMte,  within  the  limits  of  any  railroad  grants,  to  one  dollar 
and  twenty-live  cents  per  acre,  and  to  enable  bona  fide  settlem  upon  said  lands  to 
homestead  one  h^dred  and  sixty  acres  thereof— the  lands  belonging  to  the  lilted 
States  Oovemment  being  the  refuse  or  third  rate  lands,  and  nioetly  embraced  within 
the  likothills  or  mountains,  and.  In  must  instancss,  much  subject  to  drought  and  scar- 
city of  water,  makinglt  necessarily  expensive  to  Improve  and  ullliia said  lands. 

Jtaolved,  &coNd— That  we  respectfully  request  our  Senators  and  Bepreeentalires 
to  use  their  influence  to  have  passed  a  law  restoring  to  pre-emption  and  homestead 
all  the  buds  within  the  limits  of  forfeited  railroaa  grants  in  this  Slats,  npen  the 
same  terms  and  ooudUlons  as  before  said  grants  were  made. 

Saotttd,  TAi'rd— That  a  copy  of  these  resolntions  be  sent  to  each  of  our  Senators 
and  Representatives  in  Congreas. 

Mb.  WYATT.  Mr.  President:  The  first  resolution  takes  the  double 
minimum  fit)m  the  price  of  the  even  sections  within  the  limits  of  rail- 
road grants  where  the  railroads  have  been  completed — where  the  condi- 
tions of  the  grants  have  been  complied  with.  That  is  done  because  all 
the  better  class  of  land  has  been  talten,  either  by  homestead  or  preemp- 
tion, or  purchase,  within  those  limits,  and  there  is  nothing  left  except 
an  inferior  class  of  lands  that  are  not  worth  the  double  minimum  price, 
either  as  to  purrhase  or  taking  eighty  acres  by  homestead  or  preemption. 

The  second  resolution  refers  to  all  the  lands  included  within  the  grants 
heretofore  made  which  have  been  forfeited  by  reason  of  the  non-con- 
struction of  the  roads;  in  that  case  all  the  even  sections  being  subject  to 
the  double  minimum,  and  the  odd  sections  not  being  in  the  market  at 
all.  The  effect  of  this  would  be  to  restore  all  the  Iknds  within  these 
forfeited  grants  to  the  market  at  a  certain  price — that  is  to  say,  one  dol- 
lar and  twentj'-five  cents  per  acre.  AH  the  lands  which  are  surveyed 
certainly  ought  to  be  thrown  open  to  homestead  and  preemption  by  citi- 
leiu  of  the  United  States.  I  believe  it  ought  to  be  the  policy  of  the 
government  to  make  the  lands  as  cheap  as  possible  to  the  people,  and 
not  to  increase  the  price,  or  make  the  quantity  which  a  man  may  take 
less  than  one  hundred  and  sixty  acres.  I  think  the  resolutions  are  in 
accord  with  the  popular  sentiment  of  this  State.  I  introduce  them  in 
compliance  with  very  numerous  petitions  which  I  have  received  on  the 
subject,  and  1  hope  they  will  be  Eidopted. 

Thk  president.  The  question  is  on  the  adoption  of  the  resolutions 
offered  by  the  gentleman  from  Monterey,  Mr.  Wyatt 

Adopted. 

CBIIIISE  IHHIOBATtOlt. 

Mb.  miller.    Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese- 
Carried. 

^      IN  COMMITTEE  OF  THE  WHOLE. 

Thb  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  San  Francisco,  Mr.  BeersCecher,  as  amended. 

SrlKCH  or  MB.   OVIRTON. 

Mb.  OVERTON.  Mr.  Chairman  :  I  did  not  intend  to  say  an;rthing 
apon  this  question  now  before  the  house,  but  from  certain  inquiries  that 
have  been  made,  certain  allusions  that  have  been  made,  by  some  of  the 
gentlemen  in  their  remarks,  wanting  to  know  why  the  lawyers  on  the 
floor  bad  not  participated  in  this  debate — not  that  I  thought  the 
remarks  bad  any  reference  to  me  whatever,  because  I  don't  claim  tn  be 
oiM  of  the  eminent  lawyers  whom  this  Convention  would  like  to  hear 
fnm  in  respect  to  this  matter  before  the  house;  but  two  or  three  of  the 
gcBtlemen  found  fault  because  the  eminent  lawyers  on  this  floor  have 
not  expressed  themselves  either  for  or  against  the  propositions  intro- 
(looed  here.  My  reply  is  that  there  is  but  one  side  to  take,  looking  at 
it  in  its  legal  aspect  Perhaps  the  reason  that  they  have  remained 
ailoBt  ia  that  they  know  how  utterly  futile  it  would  be  to  oppose  the 


measures  proposed  to  be  inserted  in  the  Constitution,  consequently  yon 
have  not  heard  from  the  legal  gentlemen  on  this  floor.  Another  reason 
is,  sir,  if  thoy  should  getnip  here  and  attempt  to  enlighten  the  Conven- 
tion upon  this  subject,  as  I  should  be  glad  to  hear  them  do,  one  of  the 
first  things  you  would  hear  from  the  other  side  of  the  house  would  be 
that  they  were  employed  by  some  corporation ;  that  they  were  inter- 
ested in  some  scheme  or  other.  These  things  have  been  hurled  at 
the  honorable  gentlemen  so  often,  when  they  have  been  trying  to 
instruct  this  Convention,  that  they  feel  inclined  to  be  heard  less  in 
the  future.  It  is  not  very  pleasant  when  a  gentleman  gets  up  here, 
when  he  feels  that  he  is  acting  from  conscientious  motives,  when 
he  knows  he  is  telling  the  truth,  to  have  gentlemen  get  up  and  impugn 
his  motives  on  this  floor,  and  say  that  he  is  talking  in  the  interest  of  cor- 
porations. I  don't  believe  there  is  a  single  legal  gentleman  on  this  floor 
that  has  any  other  clients  save  the  people  of  the  State  of  California, 
or  any  other  interests  than  the  interests  of  the  people  of  California. 
They  are  paid  by  the  people ;  and  their  object  is  to  make  a  Constitution 
that  will  De  acceptable  to  the  people  of  the  State,  and  one  that  will  be 
an  honor  to  their  own  names  when  they  die.  And,  sir,  I  believe — or  at 
least  I  fear — that  there  are  some  of  these  legal  gentlemen  occupying 
places  on  this  floor,  if  the  various  propositions  which  are  presented  here, 
and  this  report,  particularly,  if  tney  should  be  incorporated  into  the 
Constitution  of  this  State,  that  they  would  debate  seriously  in  their  own 
minds  whether  this  Constitution  will  receive  their  support.  I  do  not 
believe,  sir,  that  men  are  going  to  be  so  far  forgetful  of  their  duty  or 
their  interests,  and  their  desire  for  the  right,  as  to  support  the  measures 
which  are  attempted  to  be  incorporated  into  this  Constitution.  They 
know  that  we  have  no  right — that  the  State  has  no  right,  notwithstaoa- 
ing  what  has  been  said  here — to  incorporate  such  provisions  as  these  into 
the  organic  law.  Every  legal  mind,  as  well  as  every  ordinary  mind, 
knows  that  this  Convention  has  no  right  to  set  at  (fefiance  a  solemn 
treaty,  made  by  the  powers  of  this  government  with  any  other  foreign 
government.  Oentlemen  reason,  and  say  we  can  under  the  police  regif^ 
lation.  They  can't  do  it  under  any  regulation,  police  or  otherwise,  if  if 
contravenes  a  treaty  made  by  the  Congress  of  the  United  States,  and 
there  is  no  use  of  talking  about  it. 

Now,  gentlemen  say  this  section  means  nothing,  and  is  harmless. 
They  can  support  it,  but  don't  want  to,  because  it  means  nothing.  Now, 
Mr.  President,  it  means  considerable.  It  is  enough  in  itself.  I  will  read 
the  first  section,  and  you  will  see,  by  a  careful  reading,  that  it  means  a 
good  deal: 

"  Section  1.  The  Legislature  shall  have  and  shall  exercise  the  power 
to  enact  all  needful  laws,  and  prescribe  necessary  regulations  for  the 
protection  of  the  State,  and  the  counties,  cities,  and  towns  thereof,  from 
the  burdeni  and  evils  arising  from  the  presence  of  aliens  who  are  or 
may  become  vagrants,  paupers,  mendicants,  criminals,  or  invalids 
afflicted  with  contagious  or  infectious  diseases,  and  aliens  otherwise  dan- 
gerous or  detrimental  to  the  well-being  or  peace  of  the  State,  and  to 
impose  conditions  upon  which  such  persons  may  reside  in  the  State,  and 
to  provide  the  means  and  mode  of  their  removal  from  the  State  upon 
failure  or  refusal  to  comply  with  such  conditions;  provided,  that  nothing 
contained  in  the  foregoing  shall  be  construed  to  impair  or  limit  the 
power  of  the  Legislature  to  pass  such  other  police  laws  or  regulations  as 
it  may  deem  necessary." 

Now,  our  people  are  doing  business  in  China  to-day  by  virtue  of  this 
treaty  made  between  their  government  and  our  government.  We  went 
there  and  asked  them  to  uiake  it;  they  did  not  ask  lis.  England  went 
there,  and  we  went  there  and  asked  to  be  permitted  to  trade  with  them  ; 
to  have  a  commercial  treaty,  and  open  up  commercial  relations — and 
some  of  the  authorities  of  Europe  were  willing  to  go  to  war  for  the  pur- 
pose of  compelling  them  to  make  a  treaty.  We  made  a  treaty,  ana  we 
are  availing  ourselves  to-day  of  the  privileges  and  benefits  of  that 
treaty.  Prior  to  the  making  of  that  treaty  the  United  States  were  at  a 
great  disadvantage,  because  Germany  at  one  time  was  about  the  only 
country  that  traded  there.  England  and  the  United  States  also  wanted 
to  have  this  treaty;  and  I  may  as  well  remark,  right  hero,  that  when 
that  treaty  was  consummated  San  Francisco  thought  she  had  struck  a 
great  bonanza,  and  that  it  would  make  San  Francisco  one  of  the  largest 
cities  in  the  world.  Now,  alter  we  made  this  treaty,  we  found  that  it 
did  not  work  just  exactly  as  we  had  anticipated,  and  now  we  want  to 
do  away  with  it.  Gentlemen  ought  to  have  learned  before  now  that  it 
takes  the  same  contracting  power  to  do  away  with  an  agreement  that  it 
does  to  make  it,  and  we  cannot  do  away  with  that  treaty  here  in  any 
such  way  as  this.  Any  lawyer  knows  we  cannot  do  it;  any  thinking 
man  ought  to  know  we  cannot  do  it.  The  oontracling  parties  them- 
selves are  the  ones  that  can  do  away  with  it  Now,  that  treaty  has  been 
read  over  to  you  by  my  colleague  and  others,  and  they  say  it  only  pro- 
vides that  the  Chinese  may  come  here  for  the  purpose  of  residence  and 
travel.  If  they  are  permitted  to  reside  in  this  State,  and  to  travel  in  this 
State,  what  are  you  going  to  say  about  this  provision  that  Chinamen 
are  prohibited  from  renting  property?  I  would  ask  any  gentleman 
when  they  are  permitted  by  the  terms  of  this  treaty  to  come  to  this 
State  and  live,  if  it  does  not  follow,  naturally  and  logically,  that  they 
are  entitled  to  live  in  a  house — entitled  to  rent  property.  Would  it  not 
be  an  open  violation  of  the  treaty,  when  that  treaty  permits  them  to 
oome  to  this  country  to  reside,  to  deny  to  them  the  right  to  rent  a  house 
to  live  in?  It  follows  naturally.  Consequently,  I  say  it  is  a  direct  vio- 
lation of  the  solemn  treatv  made  between  the  Government  of  the  United 
States  and  the  Empire  of'  China,  and  I  claim  and  assert  that  this  body 
has  no  right  to  infringe  upon  that  treaty. 

Then,  again,  it  reaches  a  class  of  persons  that  we  should  feel  no 
antipathy  against.  What  have  they  done  to  us?  I  would  ask  any 
gentleman  here,  if  he  would  not  better  his  condition  if  he  could?  Do 
we  not  all  desire  to  make  more  money?  Is  it  not  human  nature  to 
better  our  condition  whenever  we  can  ?  I  ask  any  gentleman ,  if  there 
should  l)e  placerdiggings  discovered  that  would  pay  one  hundred  dollnrsa 
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day,  if  there  are  not  thousands  who  would  flock  to  the  scene  of  dis- 
covery in  the  hope  of  bettering  their  condition  ?  And  at  this  particular 
time  China  is  stricken  with  famine.  There  are  millions  dying  of 
starvation.  Is  it  not  human  nature  for  these  men  to  ^  away  from  that 
country,  when  they  are  dying  off  every  day  of  starvation,  into  a  country 
where  they  can  better  their  condition  ?  Are  these  poor  creatures  to  be 
blamed  for  it?  I  think  not.  I  don't  think  there  ought  to  be  any 
feelings  of  hostility  against  these  Chinamen.  And  I,  as  an  individual, 
while  I  greatly  regret  that  they  are  here  in  the  numbers  thev  are,  have  no 
antipathy  to  them.  I  do  sometimes  feel  a  little  bit  hostile  toward  the 
party  that  has  prevented  us  from  modifying  the  provisions  of  the  treaty 
which  exists  between  this  country  ani  China,  so  that  we  might  stop 
this  influx  of  Chinamen.  It  is  toward  those  men  I  cherish  feelings  of 
hostility,  if  Ir  have  any  at  all,  and  not  against  the  Chinese  who  come  to 
this  country,  as  I  would  go  to  China,  to  better  their  condition. 

Gentlemen  must  not  forget  the  fact  that  this  country  has  been  several 
years  filling  up  with  Chinamen.  It  has  taken  a  great  many  ships  to 
bring  them  here.  They  have  been  nnning  and  coming  for  the  past 
twenty  years.  We  cannot  expect  to  relieve  ourselves  of  them  in  a  day, 
nor  in  a  week.  It  took  several  ships  to  bring  them,  and  it  will  take  a 
great  many  ships  to  take  them  back  again.  We  cannot  relieve  ourselves 
of  an  evil  of  twenty  years  growth  in'aday.  It  will  take  some  time. 
As  far  as  I  am  concerned,  I  hope  we  can  find  some  partial  remedy  at 
least.  But  I  don't  think  we  can  do  it  unless  we  act  rationally ;  unless 
we  go  at  this  thing  in  a  legal  way.  We  cannot  do  it  by  any  such  reso- 
lutions as  it  is  proposed  to  insert  here.  They  would  be  declared  uncon- 
stitutional the  first  time  they  come  before  the  higher  Courts.  Gentlemen 
have  inserted  in  this  report  a  clause  that  they  shall  not  be  employed  by 
corporations;  that  they  shall  not  do  thus  and  so;  that  they  shall  not 
engage  in  business  without  a  license,  and  then  provide  further  that  they 
shall  not  have  a  license.  Now,  suppose  you  do  this;  suppose  you  incor- 
porate this  provision  in  the  Constitution,  and  suppose  the  Constitution  is 
^^opted  by  the  people,  and  becomes  the  law  of  the  land.  What  are  you 
^^ing  to  do  with  these  sixty  thousand  Chinamen,  if  they  are  all  going 
to  be  excluded  from  work,  until  such  time  as  they  can  get  away  ?    Are 


believe  you  gentlemen  will  see  that  we  will  get  some  relief  from  that 
quarter  that  will  be  of  great  use  to  us.  If  we  cannot  get  it  in  that  w^y 
we  have  no  remedy.  These  resolutions  will  fall  to  the  ground  as  noth- 
ing. We  must  not  put  ourselves  in  a  hostile  altitude  towards  the  gov- 
ernment, for  if  we  do  attempt  to  enforce  these  provisions  we  may  plunge 
the  country  into  a  war  with  Chins.  It  could  not  be  otherwise.  We  have 
a  treaty  with  that  country,  and  if  our  government  is  going  to  permit  one 
individual  State  to  set  aside  that  treaty  it  is  a  cause  for  war,  and  war 
will  be  most  apt  to  follow  such  an  action  on  our  part.  We  are  not  pre- 
pared, and  the  General  Government  is  not  going  to  permit  us  to  violate 
a  treaty  in  that  way.  The  only  way  is  to  adopt  the  clause  which  I  have 
suggested.  I  believe  now,  as  we  have,  for  the  first  time  in  years,  both 
houses  of  Congress  Democratic,  I  believe  we  can  expect  some  aid  from 
that  source,  f  want  to  get  rid  of  these  Chinese  as  bad  as  any  Working- 
man,  or  any  other  man.  I  see  the  evil  effects.  It  corrupta  our  ^norals, 
degrades  labor,  and  injures  the  business  of  the  State;  for,  as  I  have  often 
said,  any  man,  I  don't  care  who  he  is,  may  go  to  work  and  hire  China- 
men because  he  gets  them  for  less  money,  but  be  loses  money  by  the 
operation.    Every  dollar  paid  to  them  is  gone  from  us.    We  don't  get 


any  of  it  back,  as  we  do  when  we  pay  it  to  while  men.  When  you  hire 
a  white  man  and  pay  him  money  he  will  settle  down  in  the  neighbor- 
hood; if  he  is  a  single  man  he  marries  as  soon  as  he  gets  enough,  gets  a 


the  people  going  to  keep  themT    Are  the  people  going  to  feed  them,  or 
are  you  going  to  run  them  into  the  sea?    Wh 
with  them? 


are  you  going  to  run  them  into  the  sea?    What  do  you  propose  to  do 


Ma.  KLEINE.  Let  these  Chinese  companies  that  brought  them  here 
send  them  back. 

Mb.  OVERTON.  Yes,  they  will  send  them  all  back  in  a  week— sixty 
thousand  of  them.    You  can't  get  rid  of  them  in  a  day. 

Mb.  KLEINE.     There  are  one  hundred  and  sixty  thousand  of  them. 

Ma.  OVEKTON.  That  makes  my  argument  all  the  stronger.  You 
can't  get  rid  of  them  in  a  month.  Again,  as  some  gentlemcQ  have  said, 
I  have  a  right  to  mv  opinion,  and  I  nropose  to  vote  as  my  judgment 
tells  me  is  right,  ana  I  do  not  care  what  the  people  ot  the  State  may 
think.  I  am  not  a  candidate  for  any  ofUce ;  I  don't  know  that  I  shall 
ever  hold  an  office  again.  If  I  could  insert  a  clause  prohibiting  Chinese 
immigration,  I  would  do  it,  but  I  know  it  cannot  be  done.  I  am  going 
to  rote  as  my  reason  dictates.  I  am  not  going  to  fall  down  to  popular 
clamor  for  the  sake  of  support.  I  am  not  going  to  do  that,  sir.  I  am 
going  to  act  for  myself,  and  I  shall  be  responsible  for  my  vote,  and  I 
want  my  constituents  to  see  how  I  vote. 

Now,  sir,  as  I  was  going  to  say,  I  have  an  opinion  on  this  section.  I 
do  not  believe,  notwithstanding  other  gentlemen  differ  with  me,  I  do 
not  believe  that  a  clause  in  which  we  say  the  corporations  sliall  not  hire 
them  is  worth  the  paper  it  is  written  on.  I  don't  believe  it  is  worth  the 
price  of  the  ink  used  in  writing  it.  I  believe  that  Governor  Stanford,  or 
any  other  man  controlling  a  corporation,  will  go  on  hiring  them,  and 
the  Courts  will  sustain  them.  The  Courts  will  say  that  you  had  no  right 
to  put  such  a  prohibition  in  the  Constitution,  and  your  work  will  be  set 
aside. 

Mb.  TULLY.  What  principle  of  law  does  it  violate,  prohibiting  cor- 
porations from  employing  Chinamen  ? 

Mr.  OVERTON.  Simply  this:  that  the  treaty  says  they  shall  come 
to  this  country  to  reside  and  travel,  and  be  treated  like  the  people  of  the 
most  favored  nations.  Now,  'sir,  the  most  favored  nations,  English- 
men, Irishmen,'  and  Germans,  can  come  to  this  country  and  hire  out  to 
whom  they  please.  There  is  a  discrimination  in  that  regard  belweefli 
these  people  and  the  Chinese. 

Now,  I  did  not  expect  to  make  a  speech.  I  wanted  to  make  these  few 
remarks  so  as  to  show  how  I  stand.  My  vote  shall  be  in  keeping  with 
my  judgment,  and  I  am  perfectly  willing  for  the  people  to  see  how  I 
stand.  I  am  not  afraid  to  let  them  know.  Now,  sir,  I  agree  with  you 
as  to  the  evils  of  Chinese  immigration.  I  had  taken  that  position  long 
before  I  was  called  on  to  run  for  this  office.  I  am  not  an  oSice  seeker.  I 
have  alwa^rs  opposed  Chinese  immigration,  and  I  am  as  strongly 
opposed  to  it  to-day  as  ever;  but  I  want  to  get  rid  of  these  people  in  a 
legal  way.  I  am  not  willing  to  go  to  such  extremes  as4o  make  this 
State  the  laughing  stock  of  the  country.  I  pledged  myself  to  adopt  all 
lawful  methods,  and  I  am  ready  to  do  so.  I  stated  then  that  I  believed 
the  only  real,  ei'ective  remedy  would  be  to  secure  a  modification  of  the 
treaty.  One  reason  that  this  has  not  been  done,  is  that  for  the  last  ten 
years  the  Republican  party  have  had  control  of  the  two  branches  of 
Congress.  I  nave  never  expected  a  great  deal  of  aid  from  that  party. 
Not  that  the  Republicans  in  this  State  are  not  just  as  much  in  sympathy 
with  us  on  this  question,  and  just  as  deeply  interested,  but  the  great  body 
of  the  party  back  East  has  not  sympathized  with  us,  and  does  not  to-day. 

The  great  body  of  that  party  believe  in  the  fatherhood  of  God  and 
brotherhood  of  man  theory,  and  they  arc  in  favor  of  the  Chinese  coming 
here,  and  will  not  give  us  the  relief  we  need.  I  stated  then,  and  I 
state  it  again  now,  that  I  believe  that  when  the  two  houses  of  Congress 
get  to  be  Democratic,  then,  and  not  till  then,  will  we  get  relief.  I 
believe  the  Democratic  partv  are  in  sympathy  with  the  people  of  this 
State  on  that  question,  and  I  have  believed  it  for  several  years.    I 


piece  of  land,  settles  down,  and  becomes  a  valuable  addition  to  the  pop- 
ulation. It  is  not  so  with  these  Chinamen.  Every  dollar  we  pay  to 
them  is  gone  from  us.  I  have  always  «{}  vocated  that  it  was  to  the  finan- 
cial interest  of  the  country  to  get  rid  of  them,  but  I  want  to  do  it  in  a 
legal  way.  I  shall  vote  on  these  various  propositions  as  my  judgment 
dictates.  I  have  taken  an  oath  in  this  hall  to  obey  the  Constitution  of 
the  United  States,  and  I  do  not  propose  to  violate  that  oath. 

8PIICH  or  MR.  BOWIBD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman  :  I  have  been  reluc- 
tant to  participate  in  this  debate,  and  if  I  had  not  been  operated  upon 
by  a  sense  of  duty  I  should  certainly  have  continued  silent  upon  this 
subject.  I  concede  that  the  object  and  effect  of  this  article  is  to  exclude 
Chinese  immigration  from  California.  It  is  admitted  by  all  the  mem- 
bers of  this  Convention  who  have  spoken  on  the  subject,  that  Chinese 
imiiflgralion  is  a  great  and  menacing  evil  to  the  moral  and  material 
prosperity  of  the  State.  Several  gentlemen  who  have  discussed  the 
question  maintain,  however,  that  the  State  is,  under  the  Federal  Consti- 
tution, powerless  to  resist,  and  Ibe^  oppose  all  action.  They  remind  one 
of  thf  fellow  down  East  who  was  in  favor  of  the  Maine  liquor  law,  but 
against  its  execution.  The  opjioneiitg  of  State  action  maintain  that  the 
power  to  exclude  the  Chinese,  or  any  other  immigration  that  endangers 
the  safety  of  the  State,  is  exclusively  in  the  Congress  of  the  United 
States.  I  deny  the  premises  and  the  conclusion,  both  upon  authority 
and  reason.  I  shall  be  unfortunate  if  I  do  not  demonstrate  that  the 
authorities  are  the  reverse  of  such  a  proposition.  Nor  is  this  any  new 
position  with  me.  As  long  ago  as  eighteen  hundred  and  sixty-seven, 
when  Mr.  Gorbam  was  canvassing  the  State  as  the  Republican  candi- 
date for  Governor  on  the  "  fatherhood  of  God  and  the  brotherhood  of 
man  "  proposition,  I  discussed  this  subject  in  an  address  which  was  then 
published  in  the  Examiner,  republished,  as  to  that  portion  of  it,  in  & 
Workingmen's  paper  then  printed  in  San  Francisco.  The  truth  is,  there 
has  always  been  a  Chinese  immigration  party  in  the  State,  although  at 
present  few  of  its  advocates  have  the  courage  of  my  friend  from  Sonoma, 
Mr.  Stuart,  to  avow  it.  All  those  interest^  in  the  large  moneyed  cor- 
porations, like  the  railways,  or  who  cultivate  land  by  the  thousands  of 
acres,  desire  cheap  Chinese  labor,  and  a  continuance  of  its  importation. 
In  this  Convention  that  is  the  inner  secret  of  the  opposition  to  this 
report,  and  of  the  assertion  that  the  jurisdiction  is  exclusively  with  the 
Federal  Congress,  where  they  are  aware  there  is  no  relief  to  be  antici- 
pated. It  is  well  known  that  for  a  long  series  of  years  the  legislation  in 
the  Western  States  has  excluded  not  only  slaves,  but  free  people  of  color, 
and  it  baa  gone  unchallenged  either  iy  Congress  or  by  the  Federal 
judiciary.  This  course  of  legislation  settles  the  question  so  far  as  State 
action  is  concerned.  Article  fourteen  of  the  Constitution  of  Illinois  of 
eighteen  hundred  and  forty-eight,  provides:  "The  General  Assembly 
shall,  at  its  first  session  under  the  amended  Constitution,  pass  such  laws 
as  will  effectually  prohibit  free  persons  of  color  from  immigrating  to 
and  settling  in  this  State;  and  to  effectually  prevent  the  owners  of  slaves 
from  bringing  them  into  this  State  for  the  purpose  of  setting  them  free.'' 
It  is  a  matter  of  history  that  that  policy  was  sustained  and  enforced  by 
the  State  of  Illinois  with  entire  success,  and  without  opposition  from  the 
Federal  Government. 

The  thirteenth  article  of  the  Constitution  of  Indiana,  adopted  in 
eighteen  hundred  and  fifty-one,  declares: 

"  No  negro  or  mulatto  snail  come  into,  or  settle  in  this  State,  after  the 
adoption  of  this  Constitution.  All  contracts  made  with  any  negro  or 
mulatto  coming  into  this  State,  contrary  to  the  provision  of  the  foregoing 
section,  shall  be  void,  and  any  person  who  shall  employ  such  negro  or 
mulatto,  or  otherwise  encourage  him  to  remain  in  the  State,  shall  be 
fined  in  any  sum  not  less  than  ten  dollara  nor  more  than  five  hundred 
dollars." 

These  provisions  go  quite  as  far  as  any  contained  in  this  report,  and 
are  as  open  to  objection  on  the  ground  of  code  legislation  as  any  con- 
tained in  the  report  of  the  Committee  on  Chinese  Immigration,  and, 
aside  from  the  treaty  with  China,  are  quite  as  obnoxious  to  constitutional 
objections.  I  maintain  that  the  decisions  of  the  Supreme  Court  are 
altogether  clear  and  uniform  as  to  the  power  of  the  State  to  exclude  an 
immigration  which  endangcre  the  morals  and  safety  of  the  Slate,  and 
that  the  power  exists  alongside  of  and  independent  of  the  power  of  Con- 
gress to  regulate  foreign  and  inter-State  commerce.  That  it  is  a  right  of 
police  regulation  vested  in  the  States  exclusively,  and  which  the  decis- 
ions of  the  Supreme  Court  of  the  United  States  from  first  to  last  fully 
recognize  and  sustain. 
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The  first  case  was  decided  in  eighteen  hundred  and  thirty-seven, 
and  the  last  bearing  upon  the  subject  iu  eiehteen  hundred  and  seventv- 
DX,  and  they  are  entirely  consistent.  The  Passenger  cases  go  to  tFie 
extent  of  asserting  that  the  States  have  the  exclusive  right  to  determine 
whether  the  immigration  is  dangerous  or  not,  and  of  applying  the  nec- 
essary remedy.  In  the  City  of  New  York  vs.  Miln,  11  Peters,  decided 
in  eighteen  hundred  and  thirty-seven,  Mr.  Justice  Barbour,  rendering 
the  opinion  of  the  Court,  quotes  from  Vattel,  as  the  law  of  the  case : 

"The  sovereign  may  forbid  the  entrance  of  his  territory  either  to 
foreigners  in  general  or  in  particular  cases,  or  to  certain  person^,  or  for 
certain  particular  purposes,  accord  ing  as  he  may  think  advantageous  to  the 
State."  •  •  •  "Sincethelordof  territory  may,  whenever  he  thinks 
proper,  forbid  its  being  entered,  he  has  no  doubt  a  power  to  annex  what 
amditions  he  pleases  to  the  permission  to  enter." 

The  Court  then  proceeds  to  prove  that  the  State  possessed  this  power 
before  the  formation  of  the  Federal  Constitution  had  not  surrendered  it 
to  the  General  Goverument,  and  still  retained  it  It  has  been  asserted 
that  the  decision  in  the  Passenger  cases  overruled  the  decision  in  the 
City  of  Mew  York  vs.  Miln.  It  is  an  assumption  without  the  slightest 
foundation  in  fact.     In  the  Passenger  cases.  Judge  McLean  says: 

"  In  giving  the  commercial  power  to  Congress,  the  States  did  not  part 
with  that  power  of  self-preservation  which  must  be  inherent  in  every 
organized  community.  They  may  guard  against  the  introduction  of 
anything  which  may  corrupt  the  morals  or  endanger  the  health  or  lives 
of  their  citizens." 

To  the  same  effect  is  the  opinion  of  Judge  Grier,  and  seven  of  the  nine 
JadgM  who  composed  the  Court.  Seven  of  the  Judges,  including  the 
majority  and  minority,  delivered  concurrent  opinions  on  this  ques- 
tion, and  eight  of  them  concurred  in  the  position  tlius  expressed  by 
Judge  McL^n,  as  I  shall  demonstrate  before  I  conclude.  I  shall  show 
that  all  the  other  decisions  of  the  Court  either  substantially  maintain 
the  same  rule,  or  expressly  reserve  any  opinion  on  the  subject. 

Then  do  the  Chinese  immigrants,  in  the  language  of  Judge  McLean, 
tend  to  corrupt  the  morals  of  our  people,  or  endanger  the  safety  of  the 
State?  Let  ua  begin  with  the  foundation  of  society,  the  marriage  rela- 
tion. We  know,  from  history  and  the  statements  of  travelers,  that  a 
system  of  polygamy  exists  in  China,  quite  as  execrable  as  that  which 
pievails  among  the  Mormons  of  Salt  Lake.  That  the  position  of  woman 
in  China  is  practically  that  of  a  slave  and  an  article  of  commerce.  I 
need  not  dwell  on  the  fact,  that  there  can  be  no  desirable  civilization  or 
sound  state  of  morals  where  polygamy  is  the  position  of  woman.  In  the 
nineteenth  century  that  is  an  admitted  axiom  among  all  people  of  any 
hberal  cultivation. 

To  illustrate  the  Chinese  idea  of  the  rights  and  position  of  woman,  I 
give  the  following  contract  from  the  Senate  Committee  report  on  the 
nibject  of  Chinese  immigration  at  a  late  session  of  Congress :  "An  agree- 
nieut  to  assist  the  woman  Ah  Ho,  because  coming  from  China  to  San 
Francisco,  she  became  indebted  to  her  mistress  for  passage.  Ah  Ho  ber- 
8eir  asks  Mr.  Yu  Kwan  to  advance  her  sixty  dollars,  for  which  Ah  Ho 
distinctly  agrees  to  give  her  body  to  Mr.  Yee  for  services  as  a  prostitute 
lor  a  term  of  four  years."  And  yet  the  passage  did  not  cost  Yee  exceed- 
ing forty  dollars,  and  Ah  Ho  for  this  service  was  required  to  prostitute 
herself  for  four  years.  And  this  is  the  foreign  commerce  which  gentle- 
men, in  effect,  argue  is  protected  by  the  Constitution  of  the  United  States. 
It  appears  from  the  testimony  of  Governor  Low,  in  the  same  report,  that 
br  an  arrangement  between  the  Chinese  Companies  and  the  steamship 
company  no  Chinaman  will  be  allowed  to  return  to  China  on  the 
<ti»nier  until  all  bisdebts  are  paid;  and,  therefore,  there  was  noway  for 
this  woman  to  escape  her  odious  contract  until  the  expiration  of  the  four 
years.  Yet,  such  are  the  Six  Chinese  Companies  tolerated  in  San  Fran- 
cisco, and  such  is  the  steamship  company  subsidized  by  the  United 
States  Government  in  the  cause  of  civilization  and  commerce. 

It  is  an  admitted  fact,  to  which  every  practicing  lawyercan  testify,  that 
as  a  race  the  Chinese  have  no  sense  of  the  obligations  of  an  oath,  either 
*ben  the  litigation  is  amon^  themselves  or  between  Chinese  and  others, 
whether  the  oath  is  administered  according  to  our  laws  or  their  own 
custoiDS.  If  among  themselves,  they  generally  produce  about  an  equal 
anmber  of  witnesses  on  each  side,  who  testify  directly  in  opposition  to 
each  other.  I  recollect  the  history  of  a  case,  when  I  first  came  to  the 
State,  when  a  Justice  of  the  Peace,  as  a  matter  of  curiosity,  had  wit- 
nesses in  a  suit  until  fifty  had  testified  in  contradiction  of  each  other.  A 
nee  that  has  no  sense  of  the  obligations  of  a  jural  oath  is  dangerous  in 
sny  country,  and  especially  where  jury  triahi  prevail  aooording  to  the 
English  or  American  rules. 

It  is  well  established  that  smallpox  and  leprosy  prevail  among  the 
Chinese  to  an  alarming  extent,  and  that  they  have  introduced  both  into 
tills  country.  It  is  also  an  established  fact  that  leprosy  is  an  incurable 
diwase,  and  that  several  deaths  from  that  cause  have  occurred  in  San 
Francisco. 

It  is  well  known  that  their  women  fearfully  corrupt  the  youths  in  our 
dties,  both  in  morals  and  health.  I  have  been  credibly  informed  that 
they  have  introduced  among  our  young  people  the  practice  of  smoking 
opium,  which,  in  some  instances,  has  been  indulged  by  young  females. 
U  cannot  be  denied,  that  in  opposition  to  law  and  the  Acts  of  Congress, 
Chinese  are  introduced  into  this  country  as  coolies  bound  by  contracts 
lo  labor— practically  slaves — and  that  the  Six  Companies  rigidly  enforce 
Ihese  contracts.  Nor  is  it  possible  to  detect  this  violation  of  law,  or 
repress  this  system  of  slavery  so  long  as  Chinese  are  permitted  to  he 
introduced  as  immigrants.  It  appears  from  the  testimony  before  the 
United  States  Senate  Committee  that  these  people  are  generally  too  poor 
t«  pay  their  own  passage.  It  is,  therefore,  the  practice  of  the  importer 
to  advance  the  passage  money  under  a  contract  to  labor,  and  the  coolie 
goes  before  the  American  Consul,  and  proves — or  some  one  else  does  it 
whim — that  he  is  a  voluntary  immigrant;  and  thus  he  sells  himself 
■Bto  slavery  for  a  term  of  time,  and  becomes  a  person  "  held  to  service 
or  labor,"  •■  our  system  of  slavery  used  to  be  described. 
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It  is  well  established  that  these  people  are  often  made  the  subjects  of 
the  grossest  frauds,  and  sometimes  leap  overboard  before  the  ship  leaves 
port,  and  aredrowned  in  their  effort  to  escape  their  fate.  On  the  voyage 
they  have  been  known  to  suffer  all  the  horrors  of  the  middle  passage. 
It  is  our  duty  to  put  an  end  to  this  horrible  traffic  which  can  only  be 
effected  by  a  total  inhibition  of  the  immigration.  We  are  informed  by 
the  reports  of  Americans,  who  have  visited  China,  that  their  prisons  are 
oHeu  resorted  to  for  the  purpose  of  filling  contracts  for  labor  made  by 
the  Six  Companies.  It  is  the  statement  of  all  intelligent  Chinamen  that 
the  laborers  introduced  into  California  of  late  years  are  generally  drawn 
from  the  lowest  dregs  of  the  Chinese  people.  This  coast  has  become,  to 
a  large  extent,  a  penal  colony  for  the  Emperor  of  China. 

Every  citizen  of  California  is  fully  aware  that  the  Chinese  companies 
have  a  system  of  government  and  laws  for  the  Chinese  entirely  inde- 
pendent of  our  own  government,  which  they  sometimes  enforce,  even 
to  the  taking  of  life.  One  or  two  cases  have  fallen  under  my  own 
observation.  Yet  such  is  their  system  of  terrorism,  that  it  can  never  be 
proved  in  a  Court  of  justice.  They  are,  therefore,  in  open  rebellion 
against  the  State  Government.  It  was  charged  to  juries  by  the  United 
States  Supreme  Court  Judges  on  the  circuit,  that  combinations  to  resist 
the  execution  of  the  fugitive  slave  law  were  treason.  Such  are  the 
combinations  of  these  people  for  a  Chinese  Government  in  California. 
It  has  been  said  by  some  jurists  that  treason  against  a  State  was  also 
treason  against  the  United  States.  If  this  be  so,  the  Chinese  are  In  open 
revolt  against  both  the  State  and  Federal  Government.  The  Chinese 
are  now  well  armed  with  the  improved  weapons,  and  with  their  own 
passion  and  those  of  our  people  excited  as  they  are  at  present,  civil 
war  may  be  anticipated  at  any  time.  Many  riots  have  already  occurred. 
It  must  be  apparent  to  all  men  of  reflection  that  China,  with  her  four 
or  five  hundred  millions  in  a  state  bf  starvation,  ma^  pour  such  a  flood 
of  immigrants  upon  our  shores  that,  in  process  of  time,  they  will  sub- 
vert our  institutions  and  government.  It  has  been  well  said  by  the 
Chairman,  in  his  able  and  candid  speech  on  the  presentation  of  the 
report,  that  with  these  people  it  is  a  question  of  food  and  existence, 
which  they  can  only  solve  by  immigration.  Our  own  security  requires 
that  we  should  turn  this  tide  away  from  California.  If  they  continue 
to  come  in  the  numbers  in  which  they  have  been  arriving,  they  W4ll  in 
time,  and  at  no  distant  day,  drive  out  the  free  white  laborers  by  theii* 
merciless  system  of  competition,  which  must  inevitably  result  iii  their 
getting  the  possession  and  control  of  the  country.  In  other  words,  they 
will  Mongolianize  the  Pacific  Coast,  for  in  the  absence  of  the  Cauca- 
sian laborer  they  will  be  irresistible  in  numbers,  force,  and  power. 
The  Chinaman  earns  only  eight  or  tHi  cents  per  day  in  his  own  country. 
He  is  therefore  benefited  by  any  change  of  residence.  In  this  country, 
with  his  nomadic  habits,  he  lives  in  tents,  or  tenements  of  the  mean- 
est character.  He  clothes  himself  with  Chinese  raiment,  and  subsists 
on  rice  and  the  cheapest  food.  It  is  impossible  for  the  white  laborer  to 
compete  with  him,  and  as  a  consequence  be  drives  off  the  white  man 
and  monopolizes  the  labor  market. 

Instead  of  checking  this  evil  the  Federal  Government  has  subsidized 
railroads  to  import  and  steamers  to  transport  these  coolies  by  the  thou- 
sand to  the  Pacific  Coast.  Governor  Low,  in  his  testimony  before  the 
Senate  Committee,  which  will  be  found  on  page  seventy-six,  testified : 

"The  impulse  of  eighteen  hundred  and  sixty -seven,  eighteen  hundred 
and  sixty-eight,  and  eighteen  hundred  and  sixty-nine,  I  have  always 
conceived  to  have  been  given  by  the  building  of  the  Pacific  Railroad, 
the  company  being  very  anxious  for  laborers.  A  great  many  were 
brought  here  directly  and  indirectly  by  the  efforts  of  the  railroad  people 
to  get  laborers.  •  •  •  I  should  think  on  the  Central  Pacific,  from 
my  knowledge  of  it,  four  fifths  of  the  labor  for  grading  perhaps  was 
performed  by  Chinese.     That  is,  from  here  to  Ogden." 

The  laborer  can  hardly  regard  a  government  as  paternal  which  inau- 
l^rates  measures  to  introduce  a  home  of  Asiatics  who  compete  with  him 
in  all  the  industries  of  the  country,  and  by  competition  deprive  them 
and  their  families  of  bread.  Xational,  like  domestic  charity,  begins  at 
home.  The  policy  of  the  Federal  Government  for  these  last  fifteen 
years  cannot  be  accounted  for  on  any  rational  or  humanitarian  principle. 
Under  the  cry  against  pauper  labor  it  has  established  a  so-called  protect- 
ive tariff,  which  has  led  to  an  importation  of  operatives,  because  it  has 
rendered  impossible  an  exchange  of  our  agricultural  products  for  the 
proceeds  of  that  labor,  filled  the  country  with  foreign  paMjierB  and 
tramps,  broken  up  our  foreign  commerce,  and  overstocked  the  country 
with  manufactures  forced  in  this  hotbed  of  legislation. 

Asiatic  immigration  is  opposed  to  all  the  great  interests  of  the  coun- 
try. It  represses  that  of  our  own  and  kindred  races.  I  prefer  that  the 
future  inhabitants  of  the  Pacific  should  be  descended  from  the  fair 
daughters  of  Germany,  Ireland,  England,  and  France,  instead  of  the 
copper-colored  courtesans  of  China.  Mixing  with  a  lower  race,  with- 
out elevating  them,  debases  our  own. 

There  is  another  aspect  of  this  question  which  requires  our  deliberate 
consideration.  If  this  Chinese  jiopulation  is  permitted  to  become  per- 
manent among  us  to  the  extent  threatened,  they  will  ultimately  attain 
the  right  of  suffrage.  It  is  not  possible  to  continue  to  carry  them  in  our 
bosom  as  a  quasi-alien  enemy.  If  among  us  in  the  numbers  we  antici- 
pate, paving  taxes,  it  will  be  impossible  to  resist  their  claim  to  citizen- 
ship, l^hey  are  already  being  naturalized  in  other  States,  and  all  legal 
objection  to  their  naturalization  rests  upon  the  word  "white"  in  the  Act 
of  Congress.  How  soon  that  will  be  construed  away  by  the  Courts,  no 
one  can  divine. 

If  the  Chinese  now  in  the  country  had  the  ballot,  in  all  party  con- 
tests they  would  hold  the  balance  of  power  and  the  Six  Companies 
would  control  our  politics  and  govemiiionu  They  would  beoome  the 
mere  subjects  of  commerce,  to  be  transferred  to  the  party  paying  the 
highest  price.  It  is  urged  that  the  exclusion  of  Chinese  immigration 
from  California  is  in  opposition  to  the  treaty  with  China.  I  have  shown 
that  according  to  the  decisions  of  the  Supreme  Court  of  the  United 
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states,  it  is  not  in  the  power  of  the  Federal  Government,  by  treaty,  to 
annul  the  reserved  risnts  of  the  States,  or  violate  the  Federal  compact. 
If  the  President  and  Senate  possessed  that  power  they  might  abrogate 
the  Constitution  of  the  United  States  as  well  as  the  Constitutions  of  the 
States.  The  Supreme  Court  of  the  United  States  has  also  held  that  the 
right  of  the  State  to  exclude  an  immigration  which  was  injurious  to  the 
morals  or  dangerous  to  the  safety  of  tne  State,  was  one  of  its  sovereign 
powers  never  surrendered  to  the  Federal  Government.  The  existence 
of  any  sovereignty  in  the  State  since  the  rebellion  has  been  denied. 
Such  a  position  is  merely  preposterous.  In  the  case  of  McCuUough  vs. 
The  State  of  Maryland,  Cniei  Justice  Marshall  and  the  Supreme  Court 
of  the  United  States  said:  "lu  America  the  powers  of  sovereignty  are 
divided  between  the  Government  of  the  Union  and  those  of  the  States. 
They  are  each  sovereign  as  to  the  objects  committed  to  it,  and  neither 
sovereign  with  respect  to  the  objects  committed  to  the  other."  This  is 
almost  verbatim  the  language  of  Alexander  Hamilton  in  his  report  in 
seventeen  hundred  and  uinety-one,  in  favor  of  the  constitutionality  of 
the  United  States  Bank.     It  has  received  universal  assent. 

Since  the  rebellion,  this  doctrine  has  been  repeatedly  affirmed  by  the 
present  Supreme  Court  of  the  United  States.  In  United  States  vs. 
Daley,  11th  Wallace,  that  Court  held,  the  opinion  being  rendered  by 
Judge  Nelson:  "The  General  Government  and  the  States,  although 
both  exist  within  the  same  territorial  limits,  are  separate  and  distinct 
sovereignties,  acting  separately  and  independently  of  each  other  within 
their  respective  spheres.  The  former  in  its  appropriate  sphere  rs 
supreme,  but  the  States  within  the  limita  of  their  powers  not  granted, 
or  in  the  language  of  the  amendment '  reserved,'  are  as  independent  of 
the  General  Government  as  that  government  within  ita  sphere  is  inde- 
pendent of  the  States." 

It  is  a  well  established  principle  of  law,  from  the  earliest  writers  on 
international  law  to  Vattel  and  Wheaton,  |.hat  a  treaty  in  violation  of 
the  Constitution  of  a  country  is  void  and  without  authority.  In  the 
Cherokee  tobacco  case,  11  Wallace,  the  Supreme  Court  of  the  United 
States  held : 

"  It  need  hardl}[  be  said  that  a  treaty  cannot  change  the  Constitution, 
or  be  valid  if  it  is  in  violation  at  that  instrument.  'I  his  resulta  from  the 
nature  and  fundamental  principles  of  our  government." 

And  aa  to  the  power  of  Congress  to  abrogate  a  treaty,  it  is  held  in-the 
same  case: 

"A  treaty  may  supersede  a  prior  Act  of  Congress,  or  an  Act  of  Con- 
gress may  supersede  a  prior  treaty." 

In  order  to  establish  satisfactorily  that  under  the  decisions  of  the 
Supreme  Court  of  the  United  Statlik  the  State  has  the  power  to  exclude 
an  immigration  which  endangers  her  morals  or  safety,  I  shall  have  to 
go  more  fully  into  the  principles  and  reasonings  of  those  cases. 

Judge  Wayne  states  as  the  opinion  of  the  Court  in  the  Passenger  eases : 

"  The  State  have  also  reserved  the  police  right  to  turn  off  from  their 
territory  paupers,  vagabonds,  and  fugitives  from  justice."     (P.  42S.) 

Again :  "  But  I  have  said  the  States  have  tlie  right  to  tarn  off  paupers, 
vagabonds,  and  fugitives  from  justice,  and  the  States  where  slaves  are 
have  a  constitutional  right  to  exclude  all  such  as  are  from  a  common 
ancestry  and  country  of  the  same  class  of  men.  And  when  ConeVess 
shall  legislate,  if  it  be  not  disrespectful  for  one  who  is  a  member  of  the 
judiciary  to  suppose  so  absurd  a  thing  of  another  department  of  the 
government,  to  make  paupers,  vagabonds,  suspected  persons,  and  fugi-. 
tives  from  justice  subjects  of  admission  into  the  United  States,  I  do  not 
doubt  it  will  bo  found  and  declared,  should  it  ever  become  matter  of 
judicial  decision,  that  such  persons  are  not  within  the  regulating  power 
which  the  United  States  have  over  commerce.  The  States  may  meet 
such  persons  upon  their  arrival  in  port,  and  may, put  them  under  all 
proper  restraints.  They  moy  prevent  them  from  entering  their  territory, 
may  carry  them  out,  or  drive  them  off."     (P.  426.) 

It  may  be  said  that  these  were  the  utterances  of  a  Southern  Judge,  but 
Mr.  Justice  Grier,  of  Pennsylvania,  goes  a  bow-shot  beyond  him.  He 
says: 

"It  must  be  borne  in  mind  (what  is  sometimes  forgotten)  that  the 
controversy  in  this  case  is  not  with  t«gard  to  the  right  claimed  by  the 
State  of  Massachusetts,  in  ^he  second  section  of  this  Act,  to  repel  from 
her  shores,  lunatics,  idiots,  criminals,  or  paupers  which  any  foreign 
country,  or  even  one  of  her  sister  States,  might  endeavor  to  thrust  upon 
her;  nor  the  right  of  any  State,  whose  domestic  security  might  be 
endangered  by  the  admission  of  free  negroes,  to  exclude  them  from  her 
borders.  This  right  of  the  States  has  its  foundation  in  the  sacred  law  of 
self-defense,  which  no  power  granted  to  Congress  can  restrain  or  conceal. 
It  is  admitted  by  all  that  those  powers  which  relate  to  merely  municipal 
legislation,  or  what  may  be  more  properly  called  internal  police,  are  not 
surrendered  or  restrained,  and  that  it  is  as  competent  and  necessaiy  for 
a  State  to  provide  precautionary  measures  against  the  moral  pestilence 
of  paupers,  vagabonds,  and  convicts,  as  it  is  to  guard  against  the  physi- 
cal evils  which  may  arise  from  unsound  and  infectious  articles  iin- 
porte<l."    (P.  457.) 

I  further  answer  this  position  in  relation  to  the  treaty  in  the  language 
of  Chief  Justice  Taney,  who  says:  "  And  .the  first  inquiry  is  whether, 
under  the  Constitution  of  the  United  States,  the  Federal  Government 
has  the  power  to  compel  the  several  States  to  receive  and  suffer  to  remain 
in  association  with  its  citizens,  everv  person  or  class  of  persons  whom  it 
may  be  the  policy  or  pleasure  of  the  United  Slates  to  admit.  In  m^ 
judgment  this  question  lies  at  the  foundation  of  the  controversy  in  this 
case.  I  do  not  mean  to  say  the  General  Government  have,  by  treaty  or 
Act  of  Congress,  required  the  State  of  Massachusetts  to  permit  the 
aliens  in  question  to  land.  I  think  there  is  no  treaty  or  Act  of  Con- 
gress which  can  justly  be  so  construed.  But  it  is  not  necessary  to 
examine  that  question,  until  we  have  first  inquired  whether  Congress 
can  lawfully  exercise  such  a  power  and  whether  the  States  are  bound  to 
submit  to  it.  For  if  the  people  of  the  several  States  of  this  Union 
reserved  to  themselves  the  power  of  expelling  from  their  borders  any 


person,  or  class  of  persons,  whom  it  might  deem  dangerous  to  its  peace, 
or  likely  to  produce  a  physical  or  moral  evil  among  its  citizens,  then  any 
treaty  or  law  of  Congress,  invading  this  right,  and  authorizing  the  intro- 
duction of  any  person,  or  description  of  persons,  against  the  consent  of 
the  State,  would  be  assumption  of  power  which  this  Court  could  neither 
recognize  lior  enforce."  (P.  446.)  The  Chief  Justice  continues:  "And  it 
is  equally  clear  that,  if  it  may  remove  from  among  its  citizens  any  per- 
son, or  description  of  persons,  whom  it  regards  as  injurious  to  their 
welfare,  it  follows  that  they  may  meet  them  at  the  threshold  and  pre- 
vent them  from  entering.  For  it  will  hardly  be  said  that  the  United 
States  may  permit  them  to  enter,  and  compel  the  States  to  receive  them, 
and  that  the  States  may  immediately  afterwards  expel  them."  •  •  • 
"  I  think  it,  therefore,  to  be  very  clear,  both  upon  principle  and  the 
authority  of  adjudged  cases,  that  the  several  States  have  a  right  to 
remove  from  among  their  people,  and  to  prevent  from  entering  the 
State,  any  person,  or  class,  or  description  of  persons,  whom  it  may  deem 
dangerous  or  injurious  to  the  interests  and  welfare  of  its  citizens;  and 
that  the  State  has  the  exclusive  right  to  determine,  in  its  sound  discre- 
tion, whether  the  danger  does  or  does  not  exist,  free  from  the  control  of 
the  General  Government."    (P.  467.) 

In  subsequent  cases  the  Court  has  expressly  reserved  its  opinion  on 
the  police  powers  of  the  State  in  this  respect.  In  Henderson  vs.  Mayor 
of  N.  Y.,  92  Otto,  250,  decided  in  eighteen  hundred  and  seventy-five, 
which  was  a  question  of  a  tax  on  immigration  per  se,  the  Court  sav  : 
"  Whether,  in  the  absence  of  such  action  (Congressional  legislation)  the 
States  can,  or  how  for  they  can  by  appropriate  legislation  protect  them- 
selves against  actual  paupers,  vagrants,  criminals,  and  diseased  persons 
arriving  in  their  territory  from  foreign  countries,  we  do  not  decide."  (P. 
275.)  The  most  that  can  be  said  in  favor  of  the  exclusive  power  of  Con- 
gress (o  so  regulate  foreign  commerce  as  to  interfere  with  the  police  rights 
of  the  States,  is  that  it  is  not  yet  a  settled  question  in  the  Supreme 
Court  of  the  United  States.  The  Supreme  Coun  has  not  only  by  repeated 
decisions  rccognite<l  the  police  power  for  the  protection  of  its  citizens, 
but  in  the  recent  case  of  United  States  vs.  Dcwitt,  held  an  Act  of  Con- 
gress void,  which  prohibited  the  mining  for  sale  of  naphtha  and  illumi- 
nating oil,  as  interfering  with  the  regulation  of  internal  commerce, 
which  it  declared  to  be  a  power  vested  exclusively  in  the  States.  (II 
Wallace,  41.)  There  could  be  no  stronger  illustration  of  the  exclusive 
police  powers  of  the  States,  and  the  uttw  want  of  jurisdiction  in  the 
Federal  Government  over  that  class  of  subjects. 

In  the  case  of  Chy  Lung  vs.  FreeoMtn,  92  Otto,  2B0,  so  much  relied 
on  by  the  advocates  of  Federal  power,  the  only  point  really  decided  was 
that  a  State  officer  could  not  go  on  board  the  ship  and  seize  a  woman 
and  deprive  her  of  her  liberty  as  a  prostitute  without  giving  her  a  trial. 
The  question  arose  on  a  writ  of  habeas  corpus.  There  was  no  question 
of  taxation  involved  in  the  case,  nor  any  question  of  exclusion  of  ihe 
immigration,  and  clearly  none  of  the  safety  to  the  State  of  Chinese 
immigration.  The  case  and  the  State  law  assumed  that  the  immigra- 
tion of  moral  Chinese  women  was  legal  and  a  safe  commerce.  There  is 
no  doubt  that  the  statute  of  California  was  liable  to  the  criticism  to 
which  Mr.  Justice  Miller  subjected  it. 

"  The  Commissioner  has  but  to  go  aboard  a  vessel  filled  with  passen- 
gers ignorant  of  our  language  and  our  laws,  and  without  trial,  or  hear- 
ing, or  evidence,  but  irom  the  extiernal  appearance  of  persons  with 
whose  former  habits  be  is  unfamiliar,  to  )ioinl  with  his  finger  to  twenty, 
as  in  this  case,  ora  hundred  if  he  chooses,  and  to  sav  to  the  master: 
These  ate  idiots,  these  are  paupers,  these  are  convicted  criminals,  these 
are  lewd  women,  and  the  others  are  debauched  women.  I  have  here  a 
hundred  blank  forms  of  bonds  printed.  I  require  you  to  fill  me  up  and 
sign  each  of  these  for  five  hundred  dollars  in  gold,  and  that  you  furnish 
me  two  hundred  different  men,  residents  of  this  Stale,  and  of  sufficient 
means  as  sureties  on  these  bonds.  I  charge  you  five  dollars  in  each  case 
for  preparing  the  bond  and  swearing  your' sureties;  and  I  charge  you 
seventy-five  cents  each  for  examining  these  passengers,  and  all  others 
you  have  on  board;  if  you  don't  do  this  you  are  forbidden  to  land  your 
passengers  under  a  heavy  penalty.  But  I  have  power  to  commute  with 
you  for  all  this  for  any  sum  I  may  choose  to  take  in  cash.  I  am  open  to 
an  offer,  for  you  must  remember  that  twenty  per  cent,  of  all  I  can  get 
out  of  you  goes  into  my  own  pocket,  and  the  remainder  into  the  treasury 
of  California." 

This,  although  somewhat  colored,  is  a  tolerably  accurate  description  of 
the  statute.    Of  this  law,  Justice  Miller  correctly  says : 

"  Its  manifest  purpose,  as  we  have  already  said',  is  not  to  obtain  indem- 
nity, but  to  get  money." 

'rhere  was  no  pretense  that  it  was  a  statute  excluding  Chinese  immi- 
gration. The  Court  expressly  admits  the  power  of  the  Stateto  the 
extent  of  what  is  necessary  for  self-protection,  reserves  its  opinion  as  to 
what  measures  are  necessary,  and  invites  the  presentation  of  a  case 
which  the  Court  may  pass.  The  Judge  says:  "We  are  not  called  upon 
by  the  statute  to  decide  for  or  against  the  rights  of  a  State,  in  the  absence 
of  legislation  by  Congress,  to  protect  herself  by  necessary  and  proper 
laws  against  paupers  and  convicted  criminals  from  abroad;  nor  to  lay 
down  the  definite  limits  of  such  a  right,  if  it  exists.  Such  a  right  can 
only  arise  from  a  vital  necessity  for  its  exercise,  and  cannot  be  carried 
beyond  the  scope  of  that  necessity.  When  a  State  statute,  limited  to 
provisions  necessary  and  appropriate  to  that  object  alone,  shall,  in  a 
proper  controversy,  come  before  us,  it  will  be  time  to  decide  that  ques- 
tion." Thus  the  Court  expressly  rules  that  no  question  of  exclusion  is 
before  them.  The  case,  therefore,  in  nowise  conflicts  with  the  main  ques- 
tion in  the  case  of  the  City  of  Mew  York  vs.  Miln,  or  the  doctrines  in 
the  Passenger  cases. 

The  truth  is  that  no  case  has  ever  been  before  any  State  or  Federal 
Court  which  fairly  presented  the  right  of  the  State  to  exclude  Chinese 
immigration  with  its  attendant  circumstances.  Unless  the  cases  of  the 
City  of  New  York  and  the  Passenger  cases  are  in  point  which  assert 
the  right  to  prohibit  it,  it  is  entirely  an  open  question.    I  maintain 
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that  the  necessity  indicated  in  the  opinion  of  Mr.  Justice  Miller  has 
already  arisen  in  Califomia  in  relation  to  Chinese  immigration,  and 
that  the  onlr  proper,  appropriate,  and  efficient  remedy  is  a  total  exclu- 
sion of  the  Chinese  from  landing  on  our  shores. 

That  the  case  of  Chy  Lung  vs.  Freeman  does  not  overrule  the  former 
decisions,  that  the  State  is  the  exclusive  Judge  of  the  necessity  of  the 
case  in  a  question  of  self-defense,  and  that  according  to  the  opinion  of 
Justice  Miller  the  State  must  judge  at  least  in  the  first  instance  and  pre- 
sent aPcase  for  adjudication. 

It  is  simply  nonsense  to  say  that  if  we  present  a  case  of  exclusion 
under  this  report  and  a  reviseid  Constitution,  it  will  lead  to  a  conflict 
with  the  General  Government.  If  the  ease  should  be  decided  against  us, 
which  I  do  not  anticipate,  we  have  only  to  submit  to  the  judgment  of 
the  Court,  and  there  can  be  no  possible  contest  between  State  and  Fed- 
eral authority.  Besides,  each  section,  under  the  decisions  of  the  Courts, 
will  be  a  distinct  and  separate  enactment,  and  some  of  them,  at  worst, 
will  be  held  valid,  while  others  may  possibly  be  declared  in  conflict  with 
the  Constitution  of  the  United  States.  The  interests  and  honor  of  the 
State  require  that  the  experiment  of  invoking  a  decision  should  be  made 
as  suggested  by  the  Supreme  Court  of  the  United  States. 

It  IS  pertinent  to  remaric  that  since  the  decision  of  the  case  of  Chy 
Lung  vs.  Freeman,  the  subject  of  the  police  powers  of  the  States  was 
again  before  the  Supreme  Court  of  the  United  States,  after  a  heated 
political  contest  over  the  subject  in  California,  and  Mr.  Justice  Field,  in 
the  opinion  of  the  Court,  tooli  occasion  to  modify  the  language  of  tiie 
former  opinion.  That  such  was  the  intention  can  admit  of  no  doubt,  as 
Mr.  Justice  Field,  in  the  o|)inion  of  the  circuit,  declared  that  a  State  had 
a  right  to  protect  itself  against  Chinese  immigration  as  a  matter  of  self- 
defense. 

In  this  case  of  Sherlock  vs.  Ailing,  decided  at  the  October  Term, 
eighteen  hundred  and  seventy-six,  the  Court,  in  the  opinion  by  Justice 
Field,  say: 

"  In  conferring  upon  Congress  the  rejjulation  of  commerce,  it  was  never 
intended  to  cut  the  States  off  from  legislating  on  all  subjects  relating  to 
the  health,  life,  and  safety  of  their  citizens,  though  the  legislation  might 
indirectly  affect  the  commerce  of  the  country."    {9b  Otto,  p.  100.) 

In  this  case  the  whole  principle  is  clearly  enunciated.  And  now,  sir, 
in  conclusion,  I  take  occasion  to  say  there  is  not  the  least  hope  fur  relief 
by  the  action  of  Congress.  I  am  utterly  opposed  to  any  aotion  of  that 
body  in  the  premises,  but  the  abrogation  of  the  Burlingame  treaty. 

Now,  sir,  in  the  classic  language  of  some  of  ray  friends  on  the  other 
side,  I  say,  "  the  Chinese  must  go."  But  I  propose  to  make  them  go  in 
a  legal  way,  by  the  regular  action  of  the  government.  Violence  has 
been  suggested.  Mobs  have  been  alluded  to.  Now,  sir,  so  far  as  any- 
thing but  regular  governmental  action  is  concerned,  I  set  my  face  against 
it.  If  our  system  of  government  is  not  sufficient  to  correct  all  the  evils 
of  aociety,  then  is  that  government  a  failure  and  a  fraud.  I  have  no 
taste  for  mobs,  whether  they  be  in  the  nature  of  an  honest  uprising  for 
the  correction  of  abuses,  or  whether  they  are  the  lowest,  and  vilest,  and 
most  criminal  of  all  ntobs  under  the  name  of  a  Vigilance  Committee. 
And,  sir,  if  any  violence  is  resorted  to  in  relation  to  this  Chinese  ques- 
tion, if  we  havean  Executive  of  honor  and  courage,  it  will  be  put  down 
in  sharp  and  vigorous  action,  cost  what  it  may  in  Blood  or  treasure.  Let 
OS  take  care  what  we  do.  We  may  as  well  talk  sense  as  nonsense ;  it 
don't  cost  any  more. 

Mr.  Chairman,  mob  means  the  torch ;  a  mob  means  the  destruction  of 
property.  It  never  can  succeed  in  this  country;  there  are  too  many 
property  holders  here.  There  are  too  roan^  men  who  own  little  farms — 
little  homes  here.  They  will  revolt  against  all  mobs,  and  whenever 
violence  is  resorted  to,  I  am  for  stifling  it  at  once,  be  the  cost  what  it 
ma^f.  In  relation  to  the  mobs  of  eighteen  hundred  and  seventy-seven 
against  Eastern  railroads,  although  it  may  have  been  provoked  by  the 
reduction  of  wages  at  a  time  when  they  were  declaring  dividends  of 
seven  per  cent.,  it  was  properly  suppressed  by  the  State  and  Federal 
Governments,  and  if  President  Hayes  never  docs  another  act  which  will 
commend  him  to  the  grateful  remembrance  of  posterity,  the  suppression 
of  those  riots  will.  No,  sir,  give  us  law  and  the  regular  methods  of 
redress  of  grievances  through  the  ballot  box,  and  I  trust  we  will  redress 
a  great  many  in  that  way. 

I  express  myself  in  this  manner,  sir,  because  I  know  with  what  we 
have  to  deal  here.  I  would  not  load  the  Constitution  with  objection- 
able and  useless  matter.  I  have  no  fear  about  the  Constitution  when  it 
oomes  before  the  people.  It  will  be  ratified.  I  know,  sir,  that  there  is 
a  disposition  in  certain  quarters  to  malign  this  Convention.  I  know 
there  has  been  a  disposition  to  belittle  our  work  and  traduce  it.  And 
whatever  we  do  or  say,  we  are  met  with  the  threat  that  the  Constitution 
will  be  rejected.  But  gentlemen  are  counting  without  their  host.  I 
know,  sir,  that  certain  papers  in  this  State,  notoriously  in  the  interest  of 
monopolies,  arc  battling  in  that  direction  j  that  they  endeavor  to  sup- 
press all  the  reasons  from  the  public  for  the  action  of  the  majority  here. 
It  is  true,  the  Reoord-Uuion  did  print  speeches  for  some  of  us,  which  we 
paid  for,  until  we  got  to  be  too  hard  on  the  corporations,  and  then  they 
shut  down  on  us,  and  now  you  can't  get  a  solitary  line  published  which 
is  against  their  views.  The  accounts  which  go  to  the  city  papers  are  so 
meager  that  the  puUic  can  glean  nothing  of  the  reasons  for  what  we  do 
here.  All  this  works  against  us,  especially  when  everything  said  against 
the  reforms  proposed  here  is  carefully  published.  But  if  we  make  a 
good  instrument,  and  give  to  the  public  such  reasons  as  we  can,  and 
take  care  to  keep  all  tomfoolery  out,  I  have  no  fear  of  the  result;  and  I 
do  not  fear  the  opposition  of  this  class  of  papers;  it  will  fall  harmless  at 
oar  feet.  We  have  no  hope  of  any  relief  from  this  monstrous  evil  but 
in  union  amon^;  ourselves  and  the  action  of  the  State.  I  have  no  fear 
that  saeh  provisions  as  this  will  result  in  the  rejection  of  the  Constitu- 
tion. If  it  should  be  rejected  b^  the  people,  it  will  more  probably  be 
6ir  what  it  omita  than  for  what  it  contains.  The  cry  of  its  defeat  is  an 
idle  bugbear,  which  will  not  disturb  even  venerable  maidens.     The 


result  will  show  that  the  wish  is  father  to  the  thought,  and  that  they 
who  cry  defeat  are  false  prophets  of  evil  omen.  I  say  to  you,  in  the 
language  of  the  great  bard: 

**To  thine  own  self  be  tnifi. 
And  It  miwt  follow,  es  the  night  the  day, 
Thou  cantt  not  then  be  false  to  anj  man." 

Mb.  GREGG.  Mr.  Chairman :  If  a  motion  is  in  order,  I  would  like 
to  move  to  strike  out  sections  two,  five,  six,  seven,  eight,  and  nine  of  the 
report. 

The  CHAIRMAN.     It  is  not  in  order. 

8PKKCH  or  MR.  MKBSIKOTON. 

Mb.  HERRINGTON.  .Mr.  Chairman  :  From  the  way  we  are  going, 
this  Convention  will  be  in  session  till  the  Legislature  meets.  It  is 
about  time  we  were  adopting  some  fixed,  settled  line  of  policy.  Now, 
I  can  hardly  hope  to  add  any  argument  to  that  which  has  been  ma<le 
by  the  gentleman  from  Los  Angeles,  Mr.  Howard.  The  doctrines 
which  he  advanced  are'  eminently  sound,  and  his  logic  invincible. 
There  are  very  few,  if  any,  additional  authorities  besides  those  which 
have  already  been  presented.  It  may  not  be  improper,  however,  to 
state  what  I  consider  the  object  and  purpose  for  which  the  Government 
of  the  United  States  was  established  under  the  Constitution  and  forms 
of  law.  It  is  said  that  the  chigk  purpose  of  the  Constitution  of  the 
United  States,  as  decided  by  its  lounders,  to  be  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,  provide  for  com- 
mon defense,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity.  And  when  it  is  consid- 
ered that  this  was  asserted  by  the  thirteen  sovereign  States,  it 
will  be  understood  that  nothing  more  was  conceded  than  what  was 
agreed  to  by  these  general  terms.  And  when  you  have  referred  to  the 
specific  provision  that  the  same  instrument  contains,  by  which  the  power 
is  conferred  upon  Congress  to  put  in  force  this  instrument,  so  as  to  enable 
the  Government  of  the  United  States  to  carry  out  these -several  general 
powers,  we  have  arrived  at  the  whole  plans  and  powers  of  the  Govern- 
ment of  the  United  States  as  contradistinguished  from  the  powers  still 
remaining  in  the  States  of  this  Union.  And  it  is  with  these  powers, 
regulating  commerce  with  foreign  nations  and  between  the  States,  bor- 
rowing money,  etc.,  that  you  parted.  Upon  this  subject  of  regulating 
commerce,  I  presume  you  have  been  sumciently  enlightened  by  the 
gentleman  last  upon  the  floor,  and  by  the  gentleman  from  San  Francisco, 
Mr.  Barbour.  So  far  as  that  power  is  concerned,  it  extends  only  to  the 
regulation  of  commerce  between  the  States,  and  bet\\een  the  United 
States  and  foreign  nations.  It  has  been  held,  and  rightly  so,  and  I  pre- 
sume that  it  embraces  also  transient  foreigners  passing  through  the 
country— as  far  as  the  Burlingame  treaty  is  concerned — that  those  who 
are  here  may  reside  here.  The  doctrine  of  the  powers  of  the  State  has 
been  expounded  very  dearly,  and  it  is  hardly  worth  while  for  me  to  go 
into  that  subject.  I  shall,  therefore,  refer  simply  to  the  action  taken  in 
establishing  the  treaty.  I  do  not  say  it  was  the  purpose  of  the  President 
of  the  United  States,  or  of  the  Congress  of  the  United  States,  but  I  say  it 
was  an  oversight,  the  result  of  eagerness  to  secure  the  commercial 
int«restsof  the  United  States,  and  in  their  eagcrneas  to  secure  this  result, 
important  guards  and  restrictions  were  omitted.  I  apprehend,  however, 
that  if  ever  the  construction  of  that  treaty  was  called  in  question  before 
the  Courts,  and  a  fair  construction  given  to  it,  it  would  be  held,  as  the 
Fourteenth  Amendment  has  been  held  in  certain  cases,  to  which  I  will 
call  your  attention,  tj  appl^  solely  to  the  regulation  which  the  govern- 
ment is  authorized  to  excreise.  I  refer  to  the  Slaughterhouse  coses.  ( Id 
Wallace,  p.  37.) 

There  was  a  cry  for  cheap  labor.  Capital  wanted  cheap  labor;  cor- 
porations wanted  cheap  labor;  and  now  cheap  labor  is  fastened  upon  us, 
and  threatening  our  ruin,  threatening  starvation  to  our  [morer  classes, 
and  we  are  told  that  we  are  powerless.  I  say,  no  wonder  the  poor  man 
is  tempted  to  lift  his  voice  against  the  powers  that  he.  He  who  has 
ever  been  ready  to  take  up  arms  in  defense  of  his  country,  and  of  its 
institutions,  finds  himself  driven  to  the  wall  by  serfs,  with  no  power  of 
redress.  What  wonder  that  he  lifts  his  voice  in  lamentation.  It  is  not 
drunkenness  that  has  caused  this  trouble.  It  is  the  lack  of  employment 
which  makes  men  lift  their  voices  against  this  unnatural  condition  of 
things.  Cheap  labor  has  redounded  to  the  benefit  of  a  few  capitalists, 
but  not  to  the  prosperity  of  the  country,  or  any  part  of  the  country. 
The  cry  of  cheap  labor  had  no  foundation  in  fact,  but  was  used  as  an 
excuse  for  an  enormous  subsidy  to  a  line  of  steamers.  We  have  all  seen 
the  evils  of  cheap  labor,  and  the  State  has  the  power  now  to  remedy 
these  evils. 

It  has  been  said  here  that  the  Constitution  of  the  United  States  was  the 
supreme  law  of  the  land,  and  the  treaties  and  laws  made  in  pursuance 
thereof  were  the  supreme  law,  anything  in  the  Constitution  of  the  States 
to  the  contrary  notwithstanding.  I  understood  that  the  proposition  was 
set  up  as  a  general  proposition. 

If  I  am  not  mistaken  that  proposition  is  not  law,  and  it  will  be  suffi- 
cient to  merely  state  what  is  the  law,  and  let  it  rest  upon  that  state- 
ment. In  every  case  wherp  there  is  joint  jurisdiction,  and  there  is  an 
absolute  prohibition  by  the  State,  and  the  same  authority  is  concurrent 
in  the  United  Stales,  in  such  a  case  the  laws  passed  by  Congress,  in 
pursuance  of  the  Constitution,  are  the  supreme  law  of  the  land,  anything 
in  the  Constitution  or  laws  of  the  State  to  the  contrary  notwithstanding. 
But  in  the  absence  of  any  law  of  Congrefs  on  a  subject,  where  the 
authority  is  concurrent,  the  laws  of  the  State  will  hold  good.  Of  course 
when  Congress  does  act,  that  supersedes  the  State  law. 

Thi  chairman.  The  question  is  on  the  adoption  of  the  substitute 
proposed  by  the  gentleman  from  San  Francisco,  Mr.  Beerstecher. 

The  amendment  was  lost. 

Ths  secretary  read  section  one,  temporarily  passed  over : 

Section  1.  The  Legislature  shall  have  and  shall  exercise  the  power 
to  enact  all  needful  Taws,  and  prescribe  necessary  regulations  for  the 
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protection  of  the  State,  and  the  counties,  cities,  and  towns  thereof,  from 
tlie  burdens  and  evils  arising  from  the  presence  of  aliens,  who  are  or  who 
ma^  become  vagrants,  paupers,  mendicants,  criminals,  or  invalids 
afUicted  with  contagious  or  infectious  diseases,  and  aliens  otherwise 
dangerous  or  detrimental  to  the  well-being  or  peace  of  the  State,  and  to 
impose  conditions  upon  which  such  persona  may  reside  in  the  State,  and 
to  provide  the  means  and  mode  of  their  removal  from  the  State  upon 
failure  or  refusal  to  comply  with  such  conditions;  provided,  that  nothing 
contained  in  the  foregoing  shall  be  construed  to  impair  or  limit  the 
power  of  the  Legislature  to  pass  such  other  police  laws  or  regulations  as 
it  may  deem  necessary. 

Th«  chairman.    The  question  is  on  the  substitute  of  Mr.  Joyce. 

Mb.  miller.  This  amendment  has  nq  relation  to  the  subject- 
matter  of  section  one.  It  more  properly  belongs  to  section  seven,  which 
reads  thus: 

"Skc.  7.  The  presenoeof  foreigners  ineligible  to  become  citizens  of 
the  United  States  is  declared  hcreoy  to  be  dangerous  to  the  well-being 
of  the  State,  and  the  Legislature  shall  discourage  their  iinniigration  by 
all  the  means  within  its  power.  It  shall  provide  fur  their  exclusion 
from  residence  or  settlement  in  any  portion  of  the  State  it  may  see  fit, 
nr  from  the  State,  and  provide  suitable  methods,  by  their  taxation  or 
otherwise,  for  the  expense  of  such  exclusion.  It  shall  prescribe  suitable 
penalties  for  the  punishment  of  pers^B  convicted  of  introducing  them 
within  forbidden  limits.  It  shall  delegate  all  necessary  power  to  the 
incorporated  cities  and  towns  of  this  State  for  their  removal  without  the 
limits  of  such  cities  and  towns." 

It  alludes  to  the  same  thing  precisely.  I  think  we  had  better  let  this 
first  section  stand  as  it  is  precisely,  because  it  deals  with  a  certain  class 
of  cases.  When  the  proper  time  comes  I  will  offer  an  amendment 
which  I  consider  necessary  to  perfect  the  section. 

Thi  chairman.    The  question  is  on  the  amendment 

Rejected. 

Mr.  miller.    Mr.  Chairman,  I  offer  an  amendment. 

Thk  secretary  read : 

"  Insert  in  the  fifth  line,  after  the  word  '  with,'  these  words :  •  Incur- 
able diseases  which  are,'  and  strike  out  in  the  last  line  the  word  'dis- 
eases.'" 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Miljer. 

BKHARKS  OF  MR.   ATRBS. 

Mr.  AYERS.  ,  Mr.  Chairman :  I  hope  the  amendment  will  not  be 
adopted,  because  it  raises  a  question  upon  which  doctors  might  disagree. 
While  Dr.  O'Donnell  might  consider  a  certain  disease  incurable.  Dr. 
ShurtlefT might  consider  it  curable.  I  think  the  amendment  weakens 
rather  than  strengthens  the  section,  and,  unless  the  gentleman  can  pro- 
duce some  better  reasons  for  it,  I  shall  have  to  vote  against  it. 

Ma.  MILLER.  The  object  is  simply  Uiis:  there  are  a  great  many 
diseases  that  are  contagious  and  inlertious,  which  are  mild  in  form, 
such  as  measles,  mumps,  and  things  of  that  kind.  We  do  not  want  to 
pat  in  a  provision  here  to  remove  a  man  from  the  State  simply  because 
he  may  have  the  misfortune  to  have  the  measles  or  the  mumps.  That 
is  why  I  have  suggested  the  word  incurable. 

Mr.  JOYCE.  It  seems  to  nie  that  the  section  is  in  the  interest  of  pro- 
tecting the  Chinese.  What  benefits  there  is  going  to  be  got  out  of  section 
one  I  can't  see.  If  we  are  going  to  get  rid  of  a  tew  sick  Chinamen  and 
keep  all  the  healthy  ones,  1  don't  see  the  good.  I  want  to  get  rid  of 
them  all,  and  not  merely  the  sick  ones. 

Thk  CUAIRMAN^.    The  question  is  on  the  amendment. 

Lost.  • 

Mr.  O'DONNELL.    I  have  an  amendment  to  the  section. 

Tbr  secretary  read: 

"  The  right  is  hereby  reserved  to  the  State  to  protect  its  citizens  from 
pestilence  and  plague,  and  as  a  police  regulation  to  prohibit  the  entering 
of  dangerous  and  criminal  classes." 

SPRICH  or  MR.  o'domnell. 

Mr.  O'DONNELL.  I  would  like  to  have  the  Secretary  read  some 
extracts  from  the  press  which  I  send  up. 

Objected  to. 

Tur  chairman.    Objection  is  made  and  they  cannot  be  read. 

Mr.  O'DONNELL.  Then  I  claim  my  right,  and  will  read  them 
myself,  if  the  Secretary  is  not  allowed  to  read  them. 

Objected  to.    • 

Thk  chairman.  Objection  is  made,  and  the  gentleman  cannot 
read  them  without  the  consent  of  the  committee. 

Mb.  O'DONNELL.  Then  I  will  speak  of  leprosy,  and  talk  the 
extracts  to  you  [laughter]  I  suppose.  Mr.  Chairman,  that  very  few  of 
the  members  on  this  floor  understand  what  leprosy  is.  In  the  first 
place  I  want  them  to  understand  tliat  Jesus  Christ  had  delegated  to  his 
disciples  the  power  to  raise  the  dead,  cast  out  devils,  and  heal  every 
class  of  diseases,  but  he  never  delegated  to  any  of  his  disciples  the  power 
to  heal  a  leper.  It  is  one  of  the  most  fearful  diseases  known  to  the 
world.  I  will  show  you  a  likeness  of  it.  [Exhibiting  a  portrait,  life- 
size,  of  a  leper.]  That  is  a  likeness  of  one  of  these  lepers  no?  in  the 
pesthouse  in  San  Francisco. 

Mr.  BLACKMER.  Does  the  gentleman  offer  that  as  an  amendment 
to  the  section  T     [liSii^hter.^ 

Mr.  ROLFE.  I  think  I  see  a  striking  resemblance  between  that  and 
the  gentleman.     [Laughter.] 

Mr.  O'DONNELL.  If  the  gentlemen  don't  stop  interrupting  me  I 
won't  get  through  before  to-morrow  night.  [Laughter.]  We  know  there 
are  a  thousand  cases  of  leprosy  in  San  Francisco,  and  there  is  no  power 
to  remove  them.  You  all  remember  that  a  few  years  ago  I  went  and 
got  the  reporters  of  the  different  papers  and  took  them  through  China- 
town, ana  showed  them  over  one  hundred  and  fifty  cases  of  leprosy. 


and  the  report  is  right  there  in  black  and  white.  It  goes  on  and 
describes  these  cases.  Now,  according  to  the  best  medical  writers  in  the 
world,  if  we  allow  them  to  remain  here  five  years  three  quarters  of 
Ban  Francisco  will  be  affected  with  this  pestilence.  That  is  the  reason 
I  produce  that  extract  which  you  refuse  to  hear  read.  But,  in  the  course 
of^  a  few  years,  you  will  be  sorry  for  it.  If  you  don't  take  cognizance  of 
this  evil  now,  I  say  you,  the  delegates  of  this  Convention,  are  responsi- 
ble for  the  dire  results  which  are  certain  to  follow,  and  you  ought  to 
be  held  responsible. 

There  are  now  in  the  pesthouse,  in  San  Francisco,  some  twenty-thtee 
cases.  One  of  these  cases  was  standing  on  the  corner  of  Dupont  and 
Washington  streets  for  two  years.  Now,  think  of  that.  For  two  years 
one  of  these  lepers  was  standing  on  the  comer  of  Washington  and 
Dupont  streets,  coming  every  hour  in  contact  with  your  wives  and  chil- 
dren who  are  forced  to  pass  through  that  part  of  the  city.  And  accord- 
ing to  the  very  best  authorities  in  the  world,  they  tell  you  that  it  is 
infectious.  I  want  you  to  understand  it  is  both  infectious  and  conta- 
gious. The  press,  owned  by  the  Chinese  companies,  will  tell  you  that 
It  is  not.  A  majority  of  the  people  of  this  State  don't  know  the  differ- 
ence between  infectious  and  contagious. 

Mr.  BEERSTECHER.     What  is  the  dilTerenceT 

Mb.  O'DONNELL.  I  don't  suppose  there  is  any  of  them  anymore 
ignorant  than  you  are.  [Laughter.]  Read  what  the  honorable  and 
distinguished  Judge  who  died  of  leprosy  on  the  island  has  to  say  about 
it,  and  how  he  contracted  this  loathsome  disease  by  coming  in  contact 
with  a  leper.  You  all  know  the  history  of  the  islands.  This  man  was 
traveling  through  the  islands,  and  accidentailv  sat  on  a  seat  from  which 
a  leper  had  just  got  up,  and  he  was  removed^  to  another  island,  where, 
in  about  seven  years  he  discovered  that  he  had  the  disease.  This  is  an 
island  set  apart  for  lepers,  and  who  enters  there  never  goes  away  again. 
He  had  got  the  disease  from  sitting  in  the  chair  which  the  leper  had 
occupied.  He  says  leprosy  is  spread  by  coming  in  contact  with  lepers, 
or  being  w^ere  lepers  have  been.  There  have  been  five  hundred  lepers 
sent  here  for  the  purpose  of  sowing  that  disease  broadcast  all  over  this 
fair  land.  That  is  a  fact  We  have  found  it  in  San  Francisco,  and  we 
have  found  it  in  every  town  in  the  State  of  California.  Even  here,  in 
Sacramento,  there  arc  over  fifty  cases  of  leprosy.  I  can,  within  sight  of 
this  hall,  produce  over  twenty  cases  of  leprosy,  that  horrible,  incurable 
disease.  No  human  power  can  relieve  the  leper  from  that  slow  torture, 
a  lingering,  living  death;  there  is  no  cure  for  the  leper.  'You  must 
understand  that  most  of  the  press  of  the  State  of  California  is  owned  by 
the  Six  Chinese  Companies.  They  tell  mo  that  it  is  not  contagious. 
They  tell  yofi  the  disease  is  not'  contagious.  But  do  they  say  it  is  not 
infectious?  I  say  it  is  infectinusi  Itenieinber,  that  wherever  the  coolie 
has  gone,  he  has  spread  that  disease.  Look  at  the  history  of  the  Sand- 
wich Islands.  They  were  the  purest  blooded  people  on  the  face  of  God 
Almighty's  world,  those  Kanakas,  until  these  Mongolians  came  among 
them.  What  is  the  case  now?  Why,  the  island,  to-duy,  is  almost  dec- 
imated from  leprosy  brought  over  there  by  the  coolies.  Go  to  other- 
countries  where  they  have  gone;  the  same  condition  exis^ts  there ;  and  I 
tell  you  that  we  have  got  to  put  our  feet  right  down, and  ]iut  a  clause  in 
the  Constitution  declaring  that  they  shall  not  land  here,  or  the  people 
of  the  Slate  of  California  will  rise  and  stop  their  coming  to  this  country. 
[Applause.]  This  section  must  be  put  in  the  Omstitulion,  declaring 
that  the  coolies  must  not  land  on  these  shores  in  no  instance. 

Now,  I  say  my  object  is  to  get  rid  of  them,  and  this  section  will  do  it 
We  have  the  power  to  prevent  their  coming.    We  have  the  power  to 

f>revent  them  from  spreading  this  loathsome  disease  broadcast  over  the 
and,  and  I  mean  to  do  it  if  I  can.  When  we  know  that  we  have  the 
power  to  put  these  things  in  the  Constitution,  why  do  you  refuse  to  do 
It,  when  yon  know  the  people  of  the  State  of  California  demand  it  at 
your  bands  T  My  friend  from  Los  Angeles  says  we  have  the  power,  and 
I  know  we  have.  Let  us  express  it  in  the  Constitution.  'The  people 
want  it,  and  they  will  ratify  our  work  here  if  we  do  it. 

Mr.  REYNOLDS.  It  seems  to  me  that  this  is  agood  place  for  a  point 
of  order ;  the  gentleman  is  not  speaking  to  the  question.  The  amend- 
ment which  he  proposes  is  out  of  order,  for  it  assumes  that  the  Stato  has 
absolute  power  over  the  whole  subject,  which  we  all  know  is  not  the  case. 
We  can  only  provide  for  the  exercise  of  such  power  as  is  reserved  in  the 
State,  therefore  the  amendment  is  out  of  order.  The  Convention  has  no 
authority  to  reserve  any  rights  or  grant  away  any  rights. 

Thk  CHAIRMAN.  The  point  of  order  is  not  well  taken.  The  gentle- 
man from  San  Francisco  will  proceed. 

Mb.  SCHKLL.    I  rise  to  a  point  of  order. 

Mr.  O'DONNELL.    State  your  point  of  order.    [Laughter.] 

Ma.  SCIIELL.  I  wish  to  read  Rule  Forty-one,  for  the  government  of 
this  body :  "  Every  member  when  about  to  speak,  shall  rise  and  respect- 
fully address  the  President,  shall  confine  himself  to  the  question  under 
debate,  and  avoid  personality,  and  shall  sit  down  when  finished."  The 
last  part  is  what  I  base  niy  [loint  of  order  on.  The  gentleman  does  not 
sit  down  when  he  has  finished.     [Laughter.] 

Thr  chairman.     The  point  of  order  is  not  well  taken. 

Mb.  O'DONNELL.    I  would  like  to  inform  the  gentleman  that  I  am 

fling  to  finish  my  remarks  if  it  takes  until  to-  morrow  night.  [laughter.] 
am  going  to  take  my  time,  you  can  listen  or  not,  as  you  please. 

Mb.  VAN  V00RHIE8.    I  move  we  Uke  a  recess.     [Laughter.] 

Thr  CII.VIRMAN.  The  motion  is  out  of  order.  The  gentleman  will 
proceed. 

Mb.  O'DONNELL.  I  would  like  to  read  some  of  the  testimony^  taken 
before  the  Senate  Committee,  in  regard  to  the  condition  of  this  s|iot 
called  Chinatown— this  plague  spot  situated  right  in  the  center  of  the 
city.  "  I  have  lived  here  for  twenty-ei^ht  years,  and  studied  their  hab- 
its, visited  their  places  and  their  criminal  dens,  and  I  think  I  know 
something  about  them.    They  are  low,  degraded,  and  filthy." 

Mr.  S'TEDMAN.  I  ask  the  gentleman  whose  testimony  he  is  read- 
ing? 
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Me.  O'DONNELL.  My  own  testimony,  given  before  the  Commission 
nnder  oath.  [Laughter.]  I  merely  wanted  to  eay  that  I  visited  one  of 
the  ships,  and  the  captain,  who  was  present,  admitted  it.  Captain  Joy 
was  the  captain  of  the  ship.  I  went  on  board  of  that  ship  which 
was  running  between  this  port  and  China  for  a  great  many  years,  and 
has  brought  a  great  many  coolies  tn  this  country.  I  testified  that  most 
of  them  were  shipped  from  Hongkong,  an  English  port,  and  that  those 
who  are  brought  here  are  brought  under  these  labor  contracts,  which 
are  &miliar  to  every  member  of  this  Convention,  and  that  a  great  many 
of  them  are  infected  with  these  diseases.  Now,  during  the  testimony  I 
gave.  Captain  Joy  was  present  and  acknowledged  it  to  be  a  fact.  I  will 
read  from  my  strom  testimony,  and  you  can  see  what  I  said : 

"Question — How  long  have  you  resided  in  this  State? 

"Answer — Twenty-six  years,  about. 

"  Q. — What  is  your  profession  ? 

"A. — Physician. 

"Q. — On' what  street  do  yon  reside? 

"A. — On  Kearny,  between  Jackson  and  Washington. 

"Q. — What  reference  has  that  to  the  Chinese  question? 

"A. — We  have  the  bulk  of  the  Chinese  right  there  in  our  midst. 

"Q. — Are  you  conversant  with  them,  with  their  habits,  and  their 
manners,  and  have  you  had  opportunities  to  observe  them  ? 

"A. — Yes,  sir.  I  have  practiced  as  a  physician  amon^  them  for  a  great 
many  years,  and  I  have  studied  their  habits,  and  I  think  I  know  some- 
thing about  them. 

"  Q. — State  to  the  committee  the  result  of  your  observations,  taking 
each  drift  as  you  may  please  in  re^rd  to  the  general  idea  of  their 
character  and  habits,  and  as  to  cleanliness — hygiene,  if  that  is  the  proper 
word — and  so  on,  all  through  the  category  of  virtues  and  vices. 

"A. — I  have  lived  in  that  vicinity  for  over  twenty  years,  right  in  the 
midst  of  them.  I  have  visited  all  their  gambling  houses  and  bagnios. 
I  have  been  very  careful  to  study  their  habits,  and  their  haUte  are  very 
immoral,  low, degrading,  and  very  filthy.  In  regard  to  filll^ne  stench 
nf  that  vicinity  is  sufficient,  I  should  think,  to  produce  any~3isease.  I 
have  discovered  among  them  leprosy,  and  any  amount  of  smallpox 
patients.  They  were  the  first  that  introduced  the  smallpox  here  about 
five  years  ago.  This  last  time  it  originated  from  them,  because  the  first 
ease  that  occurred  in  this  last  epiilemic  was  a  teamster  who  lived  in 
Hayes'  Valley,  and  at  that  time  a  ship  by  the  name  of  Crocus,  I  think, 
brought  a  gang  of  these  pirates  here.    The  captain  said  they  were  pirates. 

"  Q. — ^That  is  the  English  steamer,  Crocus,  Captain  Joy? 

"A. — Yes.    He  said  they  were  all  a  lot  of  pirates. 

"Mr.  Bee.  Let  me  correct  that  right  here.  The  captaiir  wrote  a  note 
stating  that  he  did  not  call  them  pirates. 

"  Senator  Sargent.    Where  is  the  note? 

"Mr.  Bee.    I  saw  it  published. 

"The  Witnett.  I  visited  the  ship,  and  the  captain  told  me  they 
were  pirates.  He  told  me  (he  only  way  to  keep  them  in  subjection  was 
by  using  hot  pokers.  He  said  he  had  to  keep  a  brigade  of  hot  pokers 
to  keep  them  in  subjection.  The  captain  said  that  to  me.  One  of  the 
Custom  House  officers  told  me  this  ship  had  arrived.  It  was  about  six 
o'clock  in  the  morning,  and  be  was  going  down  to  gel  aboard  of  the 
steamer.  He  said  he  had  to  go.  I  asked  him,  why  ?  He  said  because 
there  was  smallpox  on  board.  I  immediately  got  my  buggy  and  horse 
and  went  down  there.  They  had  discharged  the  ship  on  Sunday.  I 
met  one  of  these  Chinamen  on  the  corner  of  Second  and  Branuan  streets. 
He  was  broken  out  all  over  with  the  eruption  of  smallpox.  I  immedi- 
ately drove  back  to  the  Health  Office  and  informed  them  there;  and  t 
was* told  by  one  of  the  detectives  that  there  was  no  case  of  smallpox  on 
board.  I  told  them  I  had  seen  one  case  ^larticularly  that  I  knew  to  be 
smallpox,  that  had  left  the  ship.  That  is  where  this  epidemic  origi- 
nated." 

Now.you  all  rccoUectthatepidcraic,  andyou  all  know  where  it  started. 
We  lost  by  that  epidemic  some  two  thousand  three  hundred  of  our  very 
best  citizens,  by  this  epidemic  brought  here  by  the  ship  Crocus.  You  all 
know  that  to  oe  a  fact.  There  is  tlie  sworn  testimony  of  the  captain 
who  brought  these  pirates  over.  Thirty-three  cases  were  discovered 
that  bad  been  landed  here  in  the  City  of  San  Francisco,  between  five 
and  six  o'clock  in  the  morning.  I  met  the  detective  at  the  City  Hall, 
and  I  told  him  I  was  going  down  to  see  this  ship,  and  see  if  there  was 
any  smallpox  on  board.  Why,  says  he,  I  have  been  down  there,  and 
there  is  not  a  case  of  smallpox  there.  I  said,  I  am  going  to  satisfy 
myself.  Before  I  got  to  the  ship  I  discovered  three  cases;  I  stopped 
them  right  there.  They  were  broke  out  all  over.  I  went  on  down  to 
the  ship,  and  when  I  got  there  they  told  me  I  could  not  come  on  board. 
The  Health  Officer  was  on  board. 

I  tell  you,  Mr.  Chairman,  and  fellow  delegates,  we  have  got  to  quar- 
antine our  ground.  These  Chinese  companies,  I  tell  you,  can  do  any- 
thing in  the  world.  They  can  do  anything  they  want  to  do.  Now, 
the  verf  idea  of  allowing  that  ship  to  lend  here  with  smallpox,  to 
spread  it  all  over  the  city,  and  all  over  the  State  of  California,  to  sweep 
off  hundreds  of  our  best  citizens,  is  an  outrage  on  our  civilization.  All 
brought  here  by  the  landing  of  one  ship,  all  because  it  was  not  quaran- 
tined. 

Kow,  if  we  put  in  this  additional  clause,  it  will  prevent  all  such  things 
in  future,  if  tlie  officers  and  citizens  do  their  duty.  The  Supervisors 
and  Board  of  Health  declare  they  have  no  power.  This  Convention 
was  called  for  the  very  purpose  of  putting  some  section  in  the  Consti- 
tntion  to  save  the  citizens  of  the  State  of  California,  and  protect  them 
Sjgaiost  this  invasion.  That  was  the  main  object  of  calling  this  Conven- 
tion, and  no  member  on  Ibis  floor  dare  deny  it.  Now,  it  appears  to  me, 
that  notwithstanding  fifty  wise  men  are  trying  by  every  means  in  their 
power  to  destroy  the  effect  of  this  section,  we  ought  to  stand  up  and  pass 
it.  They  are  attacking  it  with  the  pruning  knife,  and  attempting  to 
jmna  out  the  best  part  of  it.  The  people  of  this  State  demand,  in'the 
■jof  humanity,  that  wc  give  them  some  means  by  which  they  can 


remove  this  pestilence  out  of  the  Golden  State.  They  demand  that  wo 
give  them  some  means  of  'protecting  their  wives  and  children.  This 
very  Chinatown  is  situated  in  the  very  heart  of  San  Francisco.  No  man 
can  go  from  the  eastern  part  to  the  western  part  of  the  city  without 
coming  in  contact  with  these  lepers. 

Now,  I  want  to  rea<l  you  what  Mr.  Gibtjs  says  about  these  diseases: 

"Mr.  Saymond—Hov  long  have  you  resided  in  California? 

"Answer — Since  January,  eighteen  hundred  and  fifty — twenty-six 
years. 

"  Q. — How  long  in  the  City  of  San  Prancisoo? 

"A. — From  eighteen  hundred  and  seventy  to  the  present  time.  The 
balance  of  the  time  I  resided  in  Sacramento. 

"  Q. — What  is  your  official  position  ? 

"A. — Supervisor  from  the  Eleventh  Ward,  city  government. 

"  Q. — Do  you  know  anything  about  hospitals  in  this  city? 

"A. — I  am  Chairman  of  the  Hospital  Committee. 

"Q. — Are  there  any  Chinese  in  the  hospitals? 

"A. — In  the  hospital,  one;  in  the  almshouse,  one;  and  in  the  pest- 
house,  thirty-six.  I  think  eight  are  afflicted  with  leprosy,  and  most  of 
the  balance  with  venereal  diseases. 

"Q. — Do  the  Chinese  contribute  anything  for  the  support  of  these 
persons? 

"A. — Nothing  whatever. 

"Q. — What  do  they  do  with  their  sick  and  helpless? 

"A. — I  understand  they  are  turned  out  to  die. 

"  Q.— Have  you  ever  been  through  the  Chinese  quarter  of  this  city  ? 

"A. — Yes,  sir;  several  times. 

"  Q. — What  is  its  condition  as  to  cleanliness? 

"A. — It  is  in  a  miserable  condition — a  disgrace  to  the  city  and  to  the 
police  for  permitting  it;  and  to  the  health  department, too, I  think. 

"  Q. — In  your  opinion,  what  influence  has  the  presence  of  this  Chi- 
nese population  on  the  morals  of  this  city  ? 

"A. — A  very  bad  one,  indeed.  The  women  have  inoculated  the  youth 
with  diseases.  The  prices  are  so  cheap  in  Chinatown  that  young  lads 
resort  there,  and  as  a  consequence  have  all  sorts  of  venereal  diseases. 
There  are  many  cases  of  young  men  in  the  hospital,  suffering  from 
syphilis,  contracted  in  the  Chinese  quarter. 

"Q. — Have  you  ever  seen  any  Christian  Chinamen? 

"A. — No,  sir;  I  have  not.  I  have  been  told  that  the  Chinese  each  pay 
five  cents  a  day  for  the  right  to  be  doctored  free  when  sick;  but  should 
a  Chinaman  fail  to  pay  his  five  cents,  he  must  look  out  for  himself. 

"Mr.  Sogers — You  say  a  great  many  young  boys  are  inoculated  with 
these  diseases;  are  many  of  them  in  the  city  institutions? 

"A. — I  think  there  are  some,  but  a  great  many  more  are  cured  out- 
side. A  large  number  of  dispensations  are  given  and  filled  at  the  city 
institutions." 

Now  our  wives  and  children  have  to  pass  through  Chinatown  every 
day.  These  Chinamen  are  all  over  the  city,  ana  all  over  the  State. 
They  go  out  into  the  country  to  work,  and  spread  this  disease  every- 
where. One  of  them  cooks  in  your  kitchen,  and  at  night  he  goes  down 
to  these  bagnios,associating  with  the  lepersand  prostitutes, and  the  next 
morning  he  is  bock  in  your  kitchen. 

I  see  that  it  is  time  for  the  committee  to  take  a  recess,  and  I  will  finish 
after  dinner. 

Mr.  van  V00RHIE3.  Mr.  Chairman:  I  move  that  the  committee 
rise,  report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN    CONVENTION. 

Thk  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

The  Convention  then  took  a  recess  until  two  o'clock  p.  H. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  h..  President  Hogo  in 
the  chair. 

Roll  called,  and  a  quorum  ftresent 

Me.  HILBORN.  Mr.  President:  I  move  that  the  Convention  now 
resolve  iUclf  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  one  and  amendments  ore  before  the 
Convention.    Mr.  O'Donnell  has  the  floor. 

SPEECH  OF  HE.  o'dONNELL — OOHCLDDED. 

Mb.  O'DONNELL.  Mr.  Chairman  and  my  fellow  delegates:  I  will 
only  detain  you  a  very  few  moments.  It  is  only  the  importance  of  this 
issue  that  compels  me  to  say  a  few  words  more.  One  of  the  most  useful 
papers  in  the  State,  one  that  the  people  rely  most  upon,  is  the  Call,  and 
that  paper  says  that  "  there  is  not  a  single  house  which  does  not  con- 
tain at  least  one  or  two  of  these  lepers."  Mr,  Chairman,  listen  to  the 
language.  Listen  to  the  language  of  the  most  able  man  in  San  Fran- 
cisco, and  from  the  most  truthful  press  in  the  State  of  California.  They 
tell  you  that  in  every  house  in  Chinatown  there  are  cases  of  leprosy. 
It  is  sowing  the  seeds  of  death  all  over  this  State.  That  is-the  language; 
deny  it  who  dare.  There  are  gentlemen  right  around  me  here  now  that 
will  tell  you  that  there  is  over  five  hundred  cases  that  they  know  of  in 
Chinatown  in  the  City  of  San  Francisco. 

Mr.  JONES.  Mr.  Chairman:  I  rise  to  a  question  of  privilege.  I 
understand  from  the  speaker  that  he  has  been  himself  intimately  con- 
nected with,  and  come  in  contact  with,  this  horrible  disease.  That  he 
has  been  daily  mixed  up  with  it,  and  that  it  may  sleep  in  his  system. 
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and  be  commnnicated  to  other  people.  If  that  be  ao,  I  think  it  is  the 
privilege  of  this  Convention  thiat  the;  abould  have  some  guarantee 
against  this  thing  cropping  out  on  them  seven  years  hence.  That  we 
ought  not  to  be  subject  to  the  danger  of  contagion  or  infection  here  now. 

M».  O'DONNELL.  That  exposes  the  ignorance  of  people.  They 
don't  understand  that  it  takes  at  least  five  or  seven  years  to  come  out  on 
the  system,  and  that  it  is  only  infectious  when  you  get  the  pus  or  scale 
oil'  the  leper. 

Ma.  JONES.  We  want  the  privilege  of  not  having  it  come  out  seven 
years  hence  on  us.    We  don't  want  it  at  all. 

Me.  O'DONNELL.  Mr.  Chairman :  I  hope  you  will  protect  me  from 
the  moutlipiece  of  these  Six  Chinese  Companies.  I  want  my  rights 
guaranteed  to  me,  and  I  will  have  it  as  any  other  member  on  this  floor. 

Mr.  STEDMAN.  I  rise  to  a  point  of  order.  My  point  of  order  is  that 
the  gentleman  is  tiding  to  mislead  this  Convention;  that  there  are  seven 
Chinese  companies  in  San  Fmncisco  and  not  six. 

Mr.  O'DONNELL.     Oh,  sit  down. 

Tart  CHAIRMAN.    The  gentleman  from  San  Francisco  will  proceed. 

Mr.  SCUELL.  If  the  gentleman  will  allow  me  I  would  like  to  make 
a  request. 

Thr  CHAIRMAN.  Docs  the  gentleman  from  San  Francisco  yield  the 
floor? 

Mr.  O'DONNELL.    For  a  moment  I  do. 

Mr.  SCHELL.  I  desire  to  ask  a  favor  of  the  gentleman.  It  is 
this 

Mr.  O'DONNELL.    Now,  I  will  not  yield  the  floor.    I  want  to  go  on. 

Mr.  SCHELL.  Mr.  Chairman :  I  rise  to  a  point  of  order.  My  point 
of  order  is  this:  that  the  gentleman  has  a  picture  there  upon  bis  desk 
which  has  been  exhibited  here,  and  is  bein^  exhibited  at  the'present 
time.  I  believe  there  is  a  penal  statute  now  m  force  in  this  State  which 
says  that  it  is  against  the  law,  and  makes  it  acrime,  to  exhibit  an  obscene 
picture.    I  consider  that  an  obscene  picture. 

Mr.  O'DONNELL.  Do  you  know  the  meaning  of  Ifce  word  obscene? 
[Laughter.]     Any  other  gentleman  want  to  ask  me  any  questions? 

Mr.  SCUELL.  If  the  gentleman  wants  to  know  what  I  considers 
synonym  of  an  obscene  picture,  I  might  state  it. 

Mr.  O'DONNELL.  I  don't  want  any  information  whatever.  If  I  do 
I  will  go  to  some  other  Source.  Mr.  Chairman,  this  is  what  a  missionary 
knows  about  Cliinese: 

"  The  Rev.  (i.  Benton,  a  missionary  who  has  just  returned  from  ChinA, 
lectured  Monday  evening,  in  one  of  the  halls  of  the  Metropolitan  Tem- 
ple, on  the  subject  of  *  The  Chinese  must  go.'  He  said  that  all  missions 
to  convert  the  Chinese  have  and  will  prove  failures.  It  W8.s  time  that 
pliilanthropists  should  cea-oe  giving  money  for  such  purposes.  The 
Cliinese  are  unexcelled  in  smuggling;  they  have  no  credit  system  in 
their  business;  they  are  such  cheats  and  liars  that  they  do  not  believe 
in  the  existence  of  truth.  The  filial  duty  so  often  attributed  to  Chinese 
is  a  myth ;  it  is  only  practiced  for  selNaggrandisement  and  after  the 
death  of  the  parent.  'Tuey  are  invcterotc  thieves;  they  are  cannibals. 
Their  officials  are  more  corrupt  than  an  Indian  Agent  or  a  School  Director. 
They  have  no  ambition ;  their  only  aim  is  to  eke  out  a  scant  and  miser- 
able existence.  Their  ignorance  and  superstition  is  astounding.  Their 
overrunning  this  country  is  only  a  matter  of  time,  unless  prompt  legis- 
lative action  is  taken,  'fhey  believe  there  is  more  gold  m  California 
than  we  can  use.  He  did  not  understand  how  so  many  Chinese  came 
to  California.  He  thought  the  Six  Chinese  .Companies  were  a  ring  who 
advanced  them  their  passage  money,  and  had  a  'fat  thing'  in  extorting 
money  out  of  their  wages." 

I'hat  is  from  a  missionary. 

Mr.  TINNIN.    What  paper  does  the  gentleman  read  fhom? 

Mr.  O'DONNELL.  I  don't  know.  There  is  the  article;  I  didn't 
notice  the  paper. 

Mr.  STEDMAN.    It  is  the  Chronicle.    [Laughter.] 

Mr.  O'DONNELL.  There  is  the  article.  I  did  not  notice  the  paper. 
We  have  got  to  incorporate  into  this  Constitution  a  law  to  prevent  this 
class  from  landing.  Self-preservation  is  the  first  law  of  nature.  Charles 
O'Conor  says  that  revolution  is  the  highest  law  of  the  land.  [Laughter.] 
The  right  of  revolutiuu  is  the  highest  law  of  the  land.  The  people  of 
the  State  of  California,  through  their  delegates  to  this  Convention,  have 
sent  you  for  the  purpose  of  putting  an  organic  law  into  this  Constitution 
to  protect  them  against  this  pestilence.  'The  State  demands  it  and  asks 
it  of  you.  First,  the  Supervisors  of  San  Francisco  ask  you  to  give  them 
a  little  authority  by  which  they  could  be  able  to  remove  this  pestilence 
out  of  the  heart  of  the  City  of  San  Francisco.  They  have  come  ont 
before  the  people  and  say  to  the  workingmen  and  to  the  citizens  of  the 
State  of  California,  "  Wait  until  the  Convention  adjourns."  I  don't 
know  when  that  will  be,  but  they  will  have  patience  I  hope.  That  is 
what  we  say  to  them.  We  will  get  a  clause  into  that  Constitution  to 
prevent  them  from  landing  here.  Now  here  is  our  Attorney -General  of 
the  State.  He  says  to  me,  "  I  would  like  to  get  an  opportunity  of  test- 
ing this  Chinese  question."  He  says,  "  I  know  it  is  a  State  right,  and  we 
can  prevent  Chinamen  from  landing  here."  That  is  the  language  of  the 
Attorney-General  of  this  State.  I  hope  that  we  will  give  him  the  right 
to  test  this  question. 

Now,  Mr.  Chairman,  I  am  not  going  to  detain  you  but  a  few  moments. 
I  only  want  to  refer  to  the  record.  Maybe  you  are  all  familiar  with  it. 
According  to  the  Custom  House  report,  from  eighteen  hundred  and 
sixty-cigpt  to  eighteen  hundred  and  seventy-six — eight  years — we  have 
drawn  irom  that  eountrv  over  one  hundred  thousand  Chinese.  Over 
one  hundred  thousand  oi  these  Chinese  have  come  to  this  coast  for  the 
last  eight  years.  Now,  think  of  that  I  They  have  taken  from  this  State 
two  hundred  and  forty  million  dollars.  Do  yon  wonder  at  the  cry  of 
hard  times  in  the  State  of  California?  Take  one  hundred  and  fifty 
thousand  of  these  Chinese  in  this  State,  getting  wages  from  a  dollar  to  a 
dollar  and  a  half  a  day,  and  out  of  the  dollar  they  send  seven  bits  to 
China.    Over  ninety  thousand  dollars  leaves  the  State  every  day  and 


goes  to  China,  never  to  return.  They  do  not  pay  taxes  sufficient  to  pay 
for  the  criminals  that  are  in  the  State  Prison.  I'hey  pay  nine  thousand 
dollars  taxes  altogether.  Oat  of  some  six  hundred  in  the  State  Prisoa 
they  tiave  two  hundred  and  ten.  They  took  from  this  country  twenty- 
five  million  dollars  in  two  years — eighteen  hundred  and  seventy-one 
and  eighteen  hundred  and  seventy-two.  They  took  twenty-one  million 
dollars  three  years  out  of  this  State,  never  to  return.  Then  you  talk 
about  hard  times.  I  am  going  to  warn  these  capitalists.  Wait  until 
you  see — their  own  little  children  will  be  running  to  their  fathers  cry- 
ing for  bread.  The  white  man  cannot  get  work,  cannot  get  labor  to 
earn  the  bread  for  bis  little  children.  I  tell  yon  it  is  not  in  the  nature 
of  a  white  man  to  stand  up  and  see  his  little  children  starve  to  death. 
Here  is  the  gentleman  from  Sonoma.  What  did  he  say?  Why,  he  says 
one  Chinaman  is  worth  a  dozen  tramps.  Who  make  them  tramps?  It 
is  the  likes  of  him,  who  employs  Chinamen  in  preference  to  the  white 
man.  It  is  the  likes  of  him  that  are  spreading  this  disease  of  leprosy 
throughout  the  country — employing  these  Chinamen,  letting  them  go 
all  around,  and  spreading  this  disease. 

Another  article,  and  then  I  will  close.  Mr.  Chairman,  I  will  read 
from  the  report  to  the  California  State  Senate  of  its  Special  Committee 
on  Chinese  Immigration: 

"  The  committee  addressed  circular  letters  to  each  County  Assessor  in 
the  Slate,  and  from  returns  received,  the  assessed  value  of  all  property, 
real  and  personal,  assessed  to  Chinese  in  this  State,  does  not  exceeid  one 
million  five  hundred  thousand  dollars.  The  rate  of  State  taxes  is  sixty- 
four  cents  on  each  one  hundred  dollars  in  value,  and  if  the  whole  tax 
was  paid,  the  revenue  derived  by  the  State  from  the  property  tax  laid 
upon  property  held  by  Chinese  would  not  exceed  nine  thousand  six 
hundred  dollars. 

"  The  assessed  value  of  all  the  property  in  the  State  is,  in  round  num- 
bers, six  hundred  million  dollars. 

"  The  lo|^  population  of  the  State  is  about  seven  hundred  and  fifty 
thousandl^JH  the  Chinese  population  is  more  than  one  sixth  of  the 
whole. 

"The  Chinese  population, amounting  to  at  least  one  sixth  of  the  whole 
population,  pays  less  than  one  four  hundredth  part  of  the  revenue 
required  to  supply  the  State  Government." 

Now,  think  of  that,  Mr.  Chairman  and  my  fellow  colleague!  We 
have  on  this  coast  over  one  hundred  and  fifty  thousand  of  these  Chinese, 
and  we  have  over  four  hundred  million  of  them  nearer  to  us  than  New 
York.  You  say  they  cannot  get  ships  here  to  run  us  out.  In  less  than 
six  months  they  could  overrun  this  country.    This  report  sajrs  again  : 

"The  real  coat  of  the  Slate  of  keeping  oiie  hundred  and  ninety-eight 
Chinese  prisoners  in  the  State  Prison  is  not  less  than  twenty-one  tnou- 
saiid  six  hundred  dollars  per  annum,  a  sum  twelve  thousand  dollars 
in  excess  of  the  whole  amount  of  the  property  tax  collected  from  the 
Chinese  population  of  the  State.'' 


They  no  not  pay  one  cent  tax  to  the  supjmrt  of  their  criminals.  The 
number  of  criminals  is  five  hundred  and  forty-five  in  the  State  Prison. 
Out  of  that  number  two  hundred  and  ninety -eight  are  Chinese.  Now, 
just  think  of  that,  Mr.  Chairman  I  And  they  tell  me  that  we  cannot 
prevent  their  landing  here.  .With  all  we  have  before  us,  I  cannot  believe 
that  out  of  the  one  hundred  and  fifty  wise  men  of  the  State  of  California 
but  what  they  can  get  an  organic  law  to  prevent  them  from  landing 
here,  or  get  rid  of  those  lepers  that  are  here.  Five  hundred  and  fifty-four 
are  in  prison  in  the  State  Prison,  and  two  hundred  and  ninety-five  are 
Chinese  I  Now,  I  say  that  the  majority  of  those  that  come  to  this 
country  are  criminals  of  the  blackest  dye.  I  say,  Mr.  Chairman  and  my 
fellow  delegates,  we  ought  to  give  our  children  the  same  right  to  live  as 
our  parents  gave  us.  We  can  only  do  that  by  banishing  from  their 
presence  the  contaminating  influence  of  the  coolie. 

In  regard  to  the  females,  you  know  as  well  as  I  do  what  they  are. 
[Laughter.]  According  to  the  testimony  of  the  committee,  the  report  of 
the  special  committee,  m  eighteen  hundred  and  seventy-six,  they  say 
that  they  are  all  prostitutes  of  the  vilest  kind. 

I  thsnk  you  kindly  for  your  attention,  and  I  assure  you  I  would  not 
have  detained  you  one  moment  longer  than  I  thought  was  necessary.  I 
am  satisfied  that  we  do  not  understand  the  evil  of  the  Chinese  element 
that  are  in  the  State  of  California.  I  know  it.  No  man  believes  any 
such  a  place  as  Chinatown  ever  existed  in  the  world  without  he  has 
been  there.  Why,  we  have  had  Health  Officers  in  San  Francisco  for  eight 
years  to  come  out  and  acknowledge  that  they  never  were  within  two 
blocks  of  Chinatown.  They  themselves  said  that  they  were  not,  and 
never  bad  been  within  two  blocks  of  Chinatown,  and  were  the  Health 
Officers  of  that  city.  That  was  his  evidence  before  the  Commissioners, 
and  that  was  Dr.  Schorb.  He  said  that  he  had  been  Health  Officer  for 
ten  years,  and  had  never  been  within  two  blocks  of  the  center  of  China- 
town. There  were  nine  of  them,  and  the  first  house  we  came  in  con- 
tact with  we  saw  three  lepers.  The  next  house,  in  Bull  Run  Alley, 
we  found  fifteen.  One  of  them,  when  he  wasvemoved  from  his  oot, 
part  of  his  limbs  fell  apart.  Now  that  is  a  fact,  Mr.  Chaiirman  I 
[liaughter.]  You  may  laugh,  but  I  tell  you  it  is  a  fact.  When  they 
seen  that  portion  of  Chinatown,  and  seen  these  lepers,  they  only  went 
in  a  few  houses,'they  said  they  had  seen  enough.  But  they  say,  "What 
can  we  do?  We  have  got  no  authority."  Now,  I  ask  you,  in  the  name 
of  humanity,  to  give  them  the  authority  to  remove  these  people.  I  went 
round  with  a  petition,  to  get  the  names  of  the  most  respectable  citizens 
of  San  Francisco.  They  did  not  wait;  they  signed  their  names,  and 
their  partners'  names.  They  insisted  that  their  partners'  names  should 
be  placed  there  on  that  petition,  which  was  to  isolate  the  Chinese,  or 
colonize  them  outside  of  the  City  of  San  Francisco;  to  remove  them  out 
of  the  city.  I  called  on  over  five  hundred  of  the  merchants,  and  every 
man  placed  his  name  to  that  petition,  for  the  purpose  of  colonizing  them 
outside  of  the  city.  There  you  see  that  the  best  citizens  of  San  Fran- 
ciscj)  have  prayed,  in  the  name  of  humanity,  for  you,  my  fellow  col- 
leagues, to  do  something  to  remove  this  curse  from  the  land.    Every 
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merchant  of  the  five  hundred  that  I  went  to  put  his  name  to  that  peti- 
tion to  coloDixe  them  outside  of  the  oitv.  There  ia  a  good  many  mem- 
bers here  that  know  this  to  be  a  fact.  I  carried  that  petition  before  the 
Board  of  SupervisoTS.  I  went  to  them  with  a  decision  from  the  Empire 
State  of  the  Union,  a  decision  of  the  Supreme  Court  of  the  State  of  New 
Yorlc,  declaring  that  a  house  in  a  filthy  and  crowded  condition  was  a 
nniaance  which  could  be  abated  by  having  the  house  torn  down.  I 
aslced  the  citizens,  and  urged  them  to  keep  the  peace,  and  wait  for 
awhile  and  see  if  they  cannot  get  some  redress  from  the  city  officers.  You 
all  know  that  in  that  case,  where  there  was  forty  people  crowded  into  a 
house  forty  by  seventy,  divided  into  small  departments,  and  in  a  filthy 
omlition,  the  citizens  tore  the  house  down  and  chopped  it  into  pieces. 
Tlie  owner  of  the  projierty  went  to  the  Supreme  Court,  and  the  result 
was  that  the  Supreme  Court  dccide<l  tflat  the  citizens  had  a  right  to 
destroy  that  house.  It  is  known  to  every  man  in  the  City  of  San  Fran- 
cisco that  they  have  a  right  to  put  the  torch  to  that  Chinatown ;  to  tear 
every  house  to  the  ground  and  chop  it  to  pieces.  But  they  wait  with 
patience.  They  demand  of  you  to  give  them  redress;  to  stop  this  dis- 
ease spreading  throughout  the  land. 

.liid  now,  my  fellow  colleagues,  we  have  the  Attorney-General  of  this 
State  right  here  present,  and  I  want  to  repeat  what  I  uid  say  when  he 
was  not  here  present.  He  said  that  lie  wanted  an  opportunity  to  test 
this  question,  and  I  tell  you  he  is  able  to  do  it.  And  why  not  give  him 
an  opportunity?    Why  not  compel  the  Attorney-General  to  test  this 

Juestion,  and  save  the  streets  of  San  Francisco  running  red  with  blood? 
know  it  will,  because  there  has  been  a  conflict,  and,  my  fellow  dele- 
gates, they  will  allow  no  vessel  to  land  inside  of  that  harbor.  And  I 
tell  Tou  that  the  military  of  this  State  is  in  the  entire  control  of  that 
dassof  men  that  will,  if  you  do  not  delegate  this  State  the  power  to 
check  it,  rise  in  a  mass  and  check  it  themselves.  They  say  it  must  be 
done,  because  self-preservation  is  the  first  law  of  nature.  You  see  the 
city  crowded  with  men  walking  around  the  streets,  praying  to  get  a 
chance  to  work  and  save  their  children  from  starving.  And  these  men 
who  employ  Chinamen  they  saj',  "  We  don't  want  you,  we  can  get  a 
Chinaman  for  fifty  cents  a  day."  Do  you  suppose  that  these  men,  that 
have  made  this  country  what  it  ia,  are  going  to  stand  up  and  see  their 
little  children  starve  to  death  ?  No  I  For  me,  if  I  was  a  working  man 
and  could  not  get  employment  to  earn  food  for  my  children,  before  I 
would  see  them  starve  I  would  take  the  first  one  of  these  capitalists  I 
met  by  the  throat  and  tell  him  to  give  me  money  to  save  my  children 
from  starving.  If  you  don't  give  the  work  to  the  white  class  of  people, 
how  can  they  rear  their  little  children  or  prevent  them  from  sts^ing? 
Why^  sat  here  in  this  hall,  where  I  suppose  the  greatest  body  of  intel- 
lect ^t  was  ever  in  a  hall  before  in  the  world,  is  assembled,  and  I 
heard  one  of  these  men  say — what?  He  says  that  these  men  will  not 
work;  that  they  are  tramps.  Who  made  them  tramps?  How  were 
they  made  tramps?  It  has  been  repealed  here  that  while  they  were 
making  a  fight  for  their  country  and  for  their  flag 

Me.  DUDIiEY,  of  Solano.  Mr.  Chairman  :  I  rise  to  a  point  of  order. 
The  gentleman  has  rehearsed  almost  this  identical  speech,  and  I  think 
one  rehearsal  is  sufficient.    He  is  out  of  order  in  repeating. 

Mr.  O'DONNELL.  That  speech  will  do  to  repeal  every  hour  of  the 
day  to  sensible  men.  I  am  surprised  to  see  the  Chinese  Six  Companies 
jpeaking  through  so  many  mouthpieces  on  Ibis  floor.  After  consulting 
several  eminent  lawyers  I  prepared  a  minority  report  on  the  Chinese. 
I  approve  of  a  good  many  sections  of  the  majority  report,  but  I  want  to 
gel  a  clause  of  this  kind  in  the  Constitution  : 

"No  alien  of  Asiatic  descent  shall  ever  be  eligible  to  American  citi- 
KMhip,  nor  carry  on  any  trade  or  occupation  in  the  State  of  California, 
nor  shall  they  be  employed  on  any  public  work  within  this  State." 

I  also  wish  to  add  this  to  section  one.  Thank  you  kindly  for  your 
attention. 

RK80LUTI0N. 

Mb.  HURPHY  sent  up  the  following  preamble  and  resolution. 
Thk SECRETARY  read: 

Whkkcai,  Leproaj  is  a  very  dangerous  and  fatal  diseMS,  and  la  both  Infectious 
sad  eODtai^oos ;  ana,  whereas,  Dr.  O'Donnell  haa  publicly  asserted  that  he  dues  not 
know  tmt  what  lie  hlnuetf,  on  account  of  bis  intimate  prufessional  connection  with 
the  lepvn  of  Chinatown  In  San  Francisco,  is  afflicted  with  the  disease;  therefore, 
belt 

JZesofaof,  That  in  order  to  preeerre  the  health  and  save  tlie  lives  of  the  namerotu 
staieemen,  fVitore  OoTemon  and  Congreaamen,  comprising  this  Convention  the  aaid 
Dr.  O'Donnell  tie  qoarmotined  and  isolated,  and  that  a  portion  of  the  gallery  be  set 
apart  for  his  use  and  benefit. 

P*ughter.] 

Ma.  INMAN.    I  move  it  be  adopted. 

Ma.  STUART.     I  ofl'er  thi^substitute 

Tri  chairman.  The  resolution  is  out  of  order. 
Mr.  STUART.  I  wish  to  ofler  this  as  a  substitute. 
Thr  CHAIRMAN.    The  resolution  is  out  of  order. 

SRMABK8  or  MR.  SHDBTLIFr. 

Mr.  SHORTLEFF.  Mr.  Chairman :  What  Dr.  O'Donnell  has  said 
about  leprosy  being  a  fearful  disease  is  true,  but  I  see  that  he  has 
caused  a  great  deal  of  alarm  in  this  body.  The  gentleman  from  Mari- 
posa has  left,  and  a  great  many  other  gentlemen  nave  left,  through  fear. 
1  wish  to  say  that -according  to  high  medical  authorities  in  the  United 
States,  and  Great  Britain,  and  in  Continental  Europe,  leprosy  is  not 
considered  a  contagious  or  infectious  disease.  It  is  considered  a  heredi- 
tary disease,  transmitted  from  parent  to  child,  as  scrofula  is  transmitted, 
Kimetimes  slipping  a  generation,  and  then  attacking  a  second  or  third 
ISeneration.  I  make  this  explanation  to  quiet  the  iears  of  members  of 
this  body,  for  I  begin  to  think  that  even  the  delegation  from  San  Fran- 
cisco would  hardly  dare  to  return  to  their  homes;  and  also  to  come 
to  the  reaeue  of  the  delegate,  that  he  may  not  be  expelled  from  this 
body. 


remarks  or  MR.  RLACEMIR. 

Mr.  BLACKMER.  Mr.  Chairman:  I  did  not  intend  to  take  any 
part  in  this  debate,  and  have  not  now  prepared  myself  to  do  so  except 
with  a  few  authorities,  hastily  collected.  I  am  not  going  to  read  all 
these  books,  so  I  hope  the  gentlemen  will  not  take  tneir  leave.  I  am 
not  going  to  discuss  the  question  of  leprosy  either,  nor  the  question  of 
the  Dad  influence  of  the  population  that  is  under  discussion  here  upon 
the  people  of  this  State.  It  seems  to  me  to  be  time  wasted  to  attempt  to 
prove  anything  that  is  so  well  understood.  Hardly  an  individual  in 
this  Convention  would  argue  or  believes  but  what  the  statements  upon 
this  question  as  they  have  been  proven  to  this  Convention,  are  in  the 
main  true.  The  a  ueslion  for  us  to  determine  is,  what  can  be  done  about 
it?  and  that  is  all  the  question  there  is  in  it.  It  is  for  us  to  determine 
bow  far  it  is  advisable  to  go,  and  bow  far  our  powers  extend  in  that 
direction.  Now,  sir,  I  Ihinlc  it  a  good  plan  occasionally  in  this  body  to 
return  to  the  landmarks  that  are  to  guide  us ;  and  I  wish  to  read  again, 
as  it  has  been  read  here  before,  a  part  of  section  one,  of  article  six, 
of  the  Constitution  nf  the  United  States,  for  I  think  it  has  an  immedi- 
ate bearing  upon  this  question : 

"  This  Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  Stale  to  the  contrary  not- 
withstanding." 

Now,  sir,  if  there  is  a  Constitution  of  the  United  States  in  force,  if 
there  is  a  treaty  made  in  pursuance  of  the  provisions  of  the  Constitu- 
tion In  force,  it  is  binding  upon  the  people  of  the  State  of  California, 
and  we  cannot  do  anything  to  break  it.  We  can  only  have  our  action 
to  agree  with  the  provisions  of  that  treaty.  We  must  take  tliis.position. 
Anythin:;  outside  of  that  is  treason ;  and  we  are  not  here  for  that  pur- 
pose. Now,  sir,  let  us  see  for  a  moment  two  provisions  here  in  that 
treaty  in  regard  to  the  provisions  of  which  we  are  discussing  at  the  iires- 
ent  time.  In  a  section  preceding  the  one  which  has  been  read  here, 
it  touches  upon  that  same  question,  and  it  says : 

"The  United  States  of  America  and  the  Emperor  of  China  cordially 
recognize  the  inherent  and  inalienable  right  of  man  to  change  his  home 
and  allegiance,  and  also  the  mutual  advantage  of  the  free  immigration 
and  emigration  of  their  citizens  and  subjects,  respectively,  from  the  one 
country  to  the  other,  for  the  purposes  of  curiosity,  of  trade,  or  as  perma- 
nent residents." 

Now,  following  that  comes  the  provision  that  subjects  of  the  Govern- 
ment of  China  who  come  to  this  State,  or  this  country,  shall  have  the 
privileges  and  immunities  that  are  enjoyed  by  the  citizens  or  subjects  of 
the  most  favored  uations  These  are  the  plain  provisions  of  the  treaty, 
and  a  treaty  that  we  cannot  abrogate.  Now,  it  is  maintained  here,  that 
under  the  provisions  of  the  Constitution  and  the  rulings  of  the  Supreme 
Court,  we  can  prevent  the  people  of  that  country  from  coming  into  the 
Stale.  It  occurs  to  me,  sir,  thut  that  provision  of  the  Constitution  of  the 
United  States  which  says  that  "  the  Judges  in  every  State  shall  be  bound 
thereby,"  settles  that  question.  A  treaty  must  bold  until  it  is  proved 
unconstitutional.  It  was  that  very  thing  that  called  the  Convention  to 
bring  forth  the  present  Constitutinn  of  the  United  States — the  idea  that 
the  States  had  a  right  to  govern  their  own  commerce.  I  refer,  gentle- 
men, to  the  9th  of  Wheaton's  Reports,  page  224.  I  merely  cite  this  for 
the  purpose  of  getting  at  the  facts.    It  says : 

"  For  a  century  the  States  had  submitted,  with  murmers,  to  the  com- 
mercial restrictions  imposed  by  the  parent  State;  and  now,  finding 
themselves  in  the  unlimited  possession  of  those  powers  over  their  own 
commerce  which  they  had  so  long  been  deprived  of  and  earnestly  cov- 
eted, that  selfish  principle  which,  well  controlled,  is  so  salutary,  and 
which,  unrestricted,  is  so  unjust  and  tyranical,  guided  by  inexperience 
and  jealousy,  began  to  show  itself  in  iniquitous  laws  and  impolitic 
measures,  from  which  grew  up  a  conflict  of  commercial  regulations, 
destructive  to  the  harmony  of  the  States,  and  fatal  to  their  commercial 
interests  abroad. 

"  This  was  the  immediate  cause  that  led  to  the  forming  of  a  Conven- 
tion. 

"As  early  as  seventeen  hundred  and  seventy-eight  the  subject  had 
been  press«l  upon  the  attention  of  Congress  by  a  memorial  Irom  the 
State  of  New  Jersey ;  and  in  seventeen  hundred  and  eighty-one  we  find 
a  resolution  presented  to  that  body,  by  one  of  the  most  enlightened  men 
of  bis  day,  affirming  that  <it  is  indispensably  necessary  that  the  United 
States,  in  Congress  tMsembled,  should  be  vested  with  a  right  of  superin- 
tending the  commercial  regulations  of  every  State,  that  none  may  take 
place  that  shall  be  partial  or  contrary  to  the  common  interests.'  The 
resolution  of  Virginia,  appointing  her  Commissioners  to  meet  Commis- 
sioners from  other  Slates,  expresses  their  purpose  to  be,  '  to  take  into 
consideration  the  trade  of  the  United  States,  to  consider  how  far  a  uni- 
form system  in  their  commercial  regulations  may  be  necessary  to  their 
common  interests  and  their  permanent  harmony.'  And  Mr.  Madison's 
resolutiou,  which  led  to  that  measure,  is  introduced  by  a  preamble 
entirely  explicit  to  this  point:  'Whereas,  The  relative  situation  of 
the  United  States  has  been  found,  on  trial,  to  require  uniformity  in 
their  commercial  regulations,  as  the  only  eflfectual  policy  for  obtaining, 
in  the  ports  of  foreign  nations,  a  stipulation  of  privileges  reciprocal  to 
those  enjoyed  by  the  subjects  of  such  nations  iiAhe  ports  of  the  United 
Stales,  for  preventing  animosities,  which  cannot  fail  to  arise  amomj  the 
several  States  from  the  interference  of  partial  and  separate  regulations, 
etc. ;  therefore,  resolved,'  etc." 

There  was  the  necessity,  and  there  was  one  of  the  things  that  brought 
about  the  Convention  to  frame  a  Constitution. 

Now,  one  word  in  regard  to  the  case  that  was  cited  by  the  gentleman 
from  Los  Angeles,  Mr.  Ayers.  The  case  was  that  of  Houston  vs.  Moore, 
in  bth  Wheaton,  page  4tt.  It  seems  to  me  that  the  conclusion  drawn 
from  this  case  is  not  warranted  by  the  esse  itself.    It  seems  to  me  a  fair 
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construction  to  put  upon  the  opinion  delivered  in  the  case,  to  take  the 
whole  opinion  in  connection  with  the  fact  that  is  passed  upon.  Now, 
the  case  was  cited  here  to  prove  that  we  had  a  ri^ht  to  exclude  these 
people  from  coming  into  the  State,  and  that  the  jurisdiction  of  the  State 
would  extend  to  them.  The  case  was  one,  as  stated  in  the  opinion, 
where  there  may  be,  perhaps,  concurrent  jurisdiction  in  the  case.  The 
State  of  Pennsylvania  had  passed  a  law  lliat  any  person,  an  officer  or 
private  in  the  militia;  who  should  refuse  to  come  out  and  serve  on  a 
requisition  from  the  President  of  the  United  States,  should  be  subject  to 
certain  penalties.  The  case  was  carried  up  on  the  point  that  the  statute 
of  Pennsylvania  providing  penalties  in  such  cases  was  unconstitutional; 
and  the  case  was  decided  that  the  statute  of  Pennsylvania  was  constitu- 
tional. And  in  the  decision.  Justice  Story  (1  read  (torn  page  48  of  the 
fifth  volume  of  Wheaton's  Reports — the  case  of  Houston  vs.  Moore)  says : 
"The  Constitution  containing  a  grant  of  powers  in  many  instances  simi- 
lar to  those  already  existing  in  the  State  Governments,  and  some  of  these 
being  of  vital  importance  also  to  State  authority  and  State  legislation" — 
it  was  essential  that  the  State  be  authorized  to  bring  out  the  militia, 
and  also  that  they  should  affix  penalties  in  case  they  refused  to  come 
out;  so  that,  in  this  case,  both  the  authorities  had  the  right  to  call  out 
the  militia,  the  State  for  its  own  defense,  and,  upon  the  requisition  of 
the  President  of  the  United  Slates,  for  the  defense  of  the  whole  country — , 
"  it  is  not  to  be  admitted  that  a  mere  grant  of  such  powers  in  affirmative 
terras  to  Congress  does,  per  »e,  transfer  an  exclusive  sovereignty  on  such 
subjects  to  the  Utter.  On  the  contrary,  a  reasonable  interpretation  of 
that  instrument  necessarily  leads  to  the  conclusion  that  the  powers  so 
granted  are  never  exclusive  of  similar  powers  existing  in  the  States, 
unless  where  the  Constitution  has  expressly  in  terms  given  an  excliisive 
power  to  Congress." 

Now,  that  IS  the  case  here.  The  Constitution  has,  by  the  declaration 
that  "all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land,"  said  that  the 
authority  rests  entirely  with  Congress  in  a  case  of  this  kind.  I  think 
that  question  cannot  be  decided  upon  any  other  ground.  We  must  be 
bound  in  our  action  in  this  Convention  by  the  Constitution  of  the  United 
States,  and  by  the  treaties  that  have  been  made  under  it.  Now,  this  is 
the  question :  "  How  far  can  we  go  under  these  provisiousT"  This 
report,  if  we  take  it  as  a  whole,  will  carry  us,  in  my  judj;ment,  far 
beyond  that.  We  shall  be  authorized  under  the  Constitution  of  the 
United  States  to  exert  the  police  power  of  this  State  to  control  these  peo- 
ple when  their  presence  here  is  inimical  to  the  good  and  welfare  of  the 
State.  We  have  the  right  to  exert  that  police  power.  When  we  have 
done  that,  we  must  rest  the  case  with  the  authorities  of  the  United 
States.  They  must  be  made  to  see  the  great  trouble  that  is  brought  upon 
this  country,  and  direcUv  upon  tliis  State,  by  this  large  immigration  of 
this  population.  Now,  It  will  be  our  first  duty  to  so  present  this  case, 
in  a  calm,  dignified,  clear,  and  unmistakable  manner  to  the  powers  in 
l\)ngress  that  they  may  have  the  voice  of  this  Convention  s|x>aking  to 
them  in  all  sober  earnestness,  putting  the  case  as  strong  as  it  is  possible, 
and  at  the  same  time  with  such  dignity  that  it  will  have  weight.  When 
we  have  done  that,  it  will  be  our  dut^  to  turn  our  attention  to  see  what 
can  be  done  within  the  State  upon  this  question.  This  first  section,  it  is 
said,  does  not  mean  anything.  To  my  mind,  it  means  a  good  deal.  It 
says: 

"  The  Legislature  shall  have  and  shall  exereise  the  power  to  enact  all 
needful  laws,  and  prescribe  necessary  regulations  for  the  protection  of 
the  State,  and  the  counties,  cities,  and  towns  thereof,  from  the  burdens 
and  evils  arising  from  the  presence  of  aliens,  who  are  or  who  may 
become  vagrants,  jmupers,  mendicants,  criminals,  or  invalids  afflicted 
with  contagious  or  infectious  diseases,  ami  aliens  otherwise  dangerous  or 
detrimental  to  the  well-being  or  peace  of  the  State,  and  to  impose  con- 
ditions upon  which  such  persons  may  reside  in  the  State,  and  to  provide 
the  means  and  modcof  their  removal  from  the  State  upon  failure  or  refusal 
to  comply  with  such  conditions;  provided,  that  nothing  contained  in 
the  foregoing  shall  be  construed  to  impair  or  limit  the  power  of  the 
Ijegistature  to  pass  such  other  police  laws  or  regulations  as  it  may  deem 
necessary." 

It  may  be  said  that  we  have  that  power,  but  this  is  a  reaffirmation 
of  this  power  in  this  Constitution  which  we  are  to  present.  The  second 
section  provides: 

"  Any  corporation  incorporated  by  or  under  the  laws  of  this  State,  or 
doing  business  in  this  State,  shalr  forfeit  its  franchises,  and  all  legal 
rigbU  thereunder,  if  it  ever  employs,  in  any  capacit;^  whatever,  foreigners 
who  are  not  eligible  to  become  citizens  of  the  United  States  under  the 
laws  of  Congress.  This  section  shall  be  enforced  by  appropriate  legisla- 
tion." 

It  is  not  so  clear  to  my  mind  that  we  have  authority  to  say  that  any 
corporation  shall  not  be  allowed  to  employ  whoever  it  sees  fit.  It  is  a 
question  in  my  mind,  first  with  the  corporations,  and  second  with 
the  treaty.  The  inhabitants  of  that  country — and  we  must  look  this 
matter  square  in  the  face — ore  guaranteed  by  the  treaty  the  same  privi- 
leges and  immunities  as  the  citizens  or  subjects  of  the  most  favored 
nations.    Article  VI  of  the  treaty  says: 

"  Citizens  of  the  United  States  visiting  or  residing  in  China  shall  enjoy 
the  same  privileges,  immunities,  or  exemptions,  in  respect  to  travel  or 
residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation ;  and,  reciprocally,  Chinese  subjects  visiting  or 
rcsidijig  in  the  United  States  shall  enjoy  the  same  privileges,  immuni- 
ties, and  exemptions  in  respect  to  travel  and  residence  as  may  here  be 
enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nation." 

That  is  the  treaty ;  that  is  the  i>aramount  and  supreme  law  of  the 
land  so  long  as  it  stands.  Now,  then,  if  we  go  to  that  country  it  is 
our  privilege,  in  common  with  those  who  go  there  from  other  nations, 
to  employ  ourselves  as  best  we  may  for  our  own  interests,  and  if  we  are 
debarred  the  privilege  of  labor,  or  engaging  in  any  kind  of  business,  we 
are  not  upon  the  same  basis  with  the  citizens  or  subjects  of  the  most 


favored  nation;  and  it  is  the  same  with  the  Chinese.  If  they  are 
allowed  tooome  into  the  port  and  spread  themselves  over  the  State  ;  if 
they  are  by  the  treaty  to  stand  upon  the  same  platform  as  do  those  who 
come  from  the  most  favored  nations,  we  cannot  debar  them  from  the 
privilege  of  either  labor  or  business  without  breaking  that  treaty  in 
some  point.    The  third  section  is: 

"  No  alien  ineligible  to  become  a  citizen  of  the  United  States  shall 
ever  be  employed  on  any  State,  county,  municipal,  or  other  public  work 
in  this  State  after  the  adoption  of  this  Constitution." 

I  think  we  have  that  right.  We  have  a  right  to  say  that  they  shall 
not  be  employed  on  any  public  works,  either  by  the  State,  by  the  cities, 
or  by  the  counties,  because  that  work  is  under  public  control.  I  am  in 
favor  of  that. 

Section  four  I  believe  goes  be^fbnd  our  authority.  It  provides  that  "  all 
further  immigration  to  this  State  of  Chinese,  and  all  other  persons  ineli- 
gible to  become  citizens  of  the  United  States  under  the  naturalization 
Uws  thereof,  is  hereby  prohibited.  The  Legislature  shall  provide  for  the 
enforcement  of  this  section  by  sppropriate  legislation."  I  do  not  believe 
we  have  that  authority.  I  believe  that  if  we  should  take  that  step  we 
should  go  outside  of  our  duty ;  and  I  do  not  propose  to  lend  my  vote,  or 
my  voice,  or  my  influence,  to  take  this  Convention  one  step  beyond  its 
constitutional  bounds.  We  are  pledged  by  the  oath  we  took  at  the 
opening  of  the  Convention  to  support  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  State  of  California.  We  are  not  here 
to  put  in  some  kind  of  legislation  that  will  be  adapted  to  a  modification 
of  that  treaty.  That  is  not  the  purpose,  and  it  is  not  necessary.  Gentle- 
men argue  that  we  should  put  them  in  so  that  if  the  treaty  is  modified 
we  will  have  a  provision  in  the  Constitution  that  will  allow  us  to  do  some- 
thing. A  treaty  made  by  the  Government  of  the  United  States  does  not 
need  the  State  Constitution  to  carry  it  out.  Whenever  that  treaty  is 
modifie<l,  a  modification  of  the  treaty  works  itself  out  by  the  force  of  the 
constitutional  powers  that  have  made  it,  and  we  do  not  need  a  provision 
in  our  State  Constitution  to  do  it. 

The  firth  and  sixth  sections  I  am  entirely  opposed  to.  X  need  only  to 
read  them  to  show  why : 

"  Skc.  5.  No  person  who  is  not  eligible  to  become  a  citizen  of  the 
United  States  shall  be  permitted  to  settle  in  this  State  after  the  adoption 
of  this  Constitution. 

"Sec.  8.  Foreigners  ineligible  to  become  citizens  of  the  United 
States  shall  not  have  the  right  to  sue  or  be  sued  in  any  of  the  Courtc  of 
this  State,  and  any  lawyer  appearing  for  or  against  them,  or  any  of  them, 
in  a  civil  proceeding,  shall  forfeit  his  license  to  practice  law.  No  such 
foreigner  shall  be  granted  license  to  carry  on  any  business,  trade,  or 
oocupatiou  in  this  State,  nor  shall  such  license  be  granted  to  any  pbrson 
or  corporation  employing  them.  No  such  foreigner  shall  have  the  right 
to  catch  fish  in  any  of  the  waters  under  the  jurisdiction  of  the  State; 
nor  to  purchase,  own,  or  lease  real  property  in  this  State;  and  all  con- 
tracts of  conveyance  or  lease  of  real  estate  to  any  such  foreigner  shall  be 
void." 

The  seventh  section  has  been  by  some  included  in  their  scheme,  and 
by  others  entirely  rejected.  It  seems  to  me  that  the  first  part  of  that 
section  might  as  well  be  adopted.  It  is  giving  an  official  expression  of 
the  opinion  of  the  people  of  this  State  to  say  that  "the  presence  of 
foreigners  ineligible  to  become  citizens  of  the  United  States,  is  declared 
hereby  to  be  dangerous  to  the  well-being  of  the  State,  and  the  Legisla- 
ture shall  discourage  their  immigration  by  all  the  means  within  its 
power."  I  would  have  it  read,  "by  all  suitable  means  within  its 
power."  Whenever  that  has  been  done,  all  has  been  done  that  we  ou^ht 
to  do;  all  that  we  have  a  right  to  do.  I  do  not  propose  to  favor  setting 
up  the  government  of  the  State  of  California  in  opposition  to  the  gov- 
ernment of  the  United  States.  I  do  not  propose  to  entertain  or  advo- 
cate, or  assist  anything  that  looks  toward  the  doctrine  of  State's  rights. 
I  do  not  believe  that  we  are  ready  to  look  a  <|Ucstion  like  that  in  the 
face  and  welcome  it.  We  have  done  enough  in  this  country  in  that 
direction.  We  are  to  stand  here  and  see  to  it,  that  whatever  we  do,  wo 
keep  within  the  bounds  of  constitutional  law ;  that  we  recognize  our 
allegiance,  politically,  first  of  all,  to  the  Federal  Constitution,  and  next, 
to  the  Constitution  of  the  State  of  our  adoption.  But  when  we  have 
done  that;  when  we  have  framed — as  I  think  we  shall — such  a  declar- 
ation as  will  be  within  the  Constitution ;  that  will  give  expression  to 
our  indignation  at  the  result  of  this  treaty,  and  to  our  hope  that  we 
may,  by  reason  of  the  influence  of  this  Convention,  have  some  effect 
upon  the  powers  at  Washington.  When  we  have  done  this,  and  bare 
finished  the  other  work  that  we  were  sent  here  to  do,  we  will  have  per- 
formed our  duty. 

BKHABKS  OP  MB.  0'8|(LLIVAN. 

Mb.  O'SULLI van.    Mr.  Chairman :  I  have  a  substitute  to  offm. 

The  secretary  read: 

"  Coolieism,  serfdom,  peonage,  or  slavery  of  any  description,  shall  never 
be  tolerated  in  this  State.  Chinese  brought  into  this  State,  who  are 
bound  by  contracts  to  labor  for  corporations,  or  other  parties  importing 
them,  or  who  enter  into  such  contracts  here,  are  hereby  declared  to 
come  under  the  designation  of  coolies,  serfs,  or  peons,  and  their  importa- 
tion is  prohibited,  as  similar  in  all  respects  to  the  importation  of  African 
staves.  All  contracts  made  by  such  coolies,  serfs,  or  peons,  or  which 
they  may  make,  to  perform  service  under  bond  for  a  spiecified  time,  are 
declared  void;  and  such  contracts  shall  be  regarded  as  a  penal  ofl°ense, 
both  on  the  part  of  the  importer  or  contractor  and  the  coolie,  serf,  or 
peon  so  imported,  and  shall  be  punishable  with  the  full  force  of  the  law." 

Ma.  O'SULLIVAN.  Mr.  Chairman:  I  rise,  sir,  not  to  attempt  making 
a  speech,  which  would  be  superfluous,  after  the  able  arguments  presented 
by  gentlemen  here,  but  simply  to  say  a  few  words  on  this  Chinese  ques- 
tion, which  I  regard  as  in  every  way  the  most  important  question  before 
this  body.  Since  the  first  anti-coolie  agitation  occurred  in  this  Stale  I 
have  with  voice  and  pen  earnestly  opposed  the  immigration  of  the 
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Chinese,  seeing,  perhaps,  clearer  than  others,  the  dangers  ahead  which 
threatened  in  the  future.  In  eighteen  hundred  and  fifty-two,  when  the 
sgitstion  commenced,  and  when  the  cloud  of  Chinese  invasion  was  no 
bi^rthan  a  man's  hand,  I  believe  its  course  rould  have  been  checked, 
if  not  entirely  stopped,  if  the  people,  the  public  men  of  the  State,  had 
gone  eiucerely  to  work  to  do  so.  Mr.  Chairman,  I  regret  to  say  that  the 
people  neglected  their  duty,  and  the  politicians  did  not  act,  because  the 
people  did  not  compel  them  to  fulfill  theirdutiea.  In  eighteen  hundred 
uid  filly-two  the  cloud  of  the  coming  Chmese  curse  was  no  larger  than 
t  man's  hand.  Now  it  forms  a  black  palioversbadowing  the  whole  of 
California,  and  threatening  untold  dangers  in  the  near  future. 

Mr.  Chairman,  my  business  has  led  me  for  some  years  past  to  reside 
in  many  different  quarters  of  the  State,  from  Mendocino  in  the  north- 
west and  Sierra  in  the  nortbeaat,  to  Ventura  and  Ix>s  Angeles  in  the 
eoulh,  and  I  assure  you  that  the  public  sentiment  of  the  State  is  all  but 
unanimous  as  to  preventing  the  future  immigration  of  the  Chinese. 
Kow,  Mr.  Chairman,  as  to  the  legal  aspect  of  the  case  I  pretend  to  have 
littleor  no  knowledge.  The  eminent  legal  gentlemen  in  this  Convention 
ought  certainly  to  be  able  to  devise  some  means  of  preventing  the  increas- 
ing evil  of  this  obnoxious  immigration.  I  tell  you,  Mr.  Chairman,  and 
gentlemen  of  the  Convention,  the  people  of  the  State  demand  earnest 
action  at  our  hands  on  this  question.  As  sure  as  God  rules  this  world, 
revolution  will  come,  and  come  shortly — sooner  than  we  may  now 
think — if  the  Chinese  invasion  is  not  stopped  by  the  power  of  law.  An 
irrepressible  conflict  between  Chinese  civilization  and  white  civilization 
is  at  our  doors.  I  fear  it  will  only  be  settled  by  blood-letting.  It  will 
nrtainly  be  settled  in  no  other  way,  if  we  sit  here  supinely  and  take  no 
action,  such  as  the  people  demand.  I  do  not  believe  that  because  of  the 
infernal  centralization  of  power  which  is  at  work  at  Washington,  that 
we  cannot  do  anything.  The  people  will  lake  the  matter  into  their  own 
hands. 

Section  four  I  will  support.  It  goes  to  the  point.  It  says  that  "all 
further  immigration  to  this  State  of  Chinese,  and  all  other  persons  ineli- 

S'ble  to  become  citizens  of  the  United  States  under  the  naturalization 
ws  thereof,  is  hereby  prohibited.  The  Legislature  shall  provide  for 
the  enforcement  of  this  section  by  appropriate  legislation."  Self-pceser- 
Tstion  demands  this  action.  Hungry  men  know  no  law.  Hungry  men 
who  will  not  see  their  wives  and  children  starving,  will  eventually 
break  down  the  barriers  of  law,  overturn  everything  that  stands  in  the 
way,  and  cause  indiscriminate  ruin.  Let  us  not  invite  this  disaster. 
The  amendment  I  ofi'er  I  think  is  perfectly  constitutional.  If  the  Gov- 
ernment of  the  United  States  has  the  power  to  prohibit  the  importation 
of  African  slaves,  we  have  a  sovereign  right  to  prohibit  the  importation 
of  Chinese  serfs,  as  they  are  no  more  than  slaves. 

•    SFIICH   or   MR.   SHArTEB. 

Ha.  8HAFTER.  Mr.  Chairman:  I  did  not  intend  to  address  the 
(Convention  upon  the  questions  involved  in  this  report,  but  I  yield  to  the 
request  of  the  Chairman  of  the  committee  and  others  to  give  expression 
to  my  dissent  to  the  intent,  the  language,  and  if  there  is  any  difference 
in  the  expression,  to  the  recommendation  of  this  report. 

Fur  one  I  am  disposed  to  listen  to  the  voice  of  complaint  and  of 
entreaty;  to  hear  the  men  who  complain,  respectfully  and  patiently, 
even  when  I  believe  their  wron^  have  not  been  endured,  if  I  can 
only  see  sincerity  in  the  complaint.  It  is  difficult  to  entertain  with 
respect  statements  of  wrongs  in  which  truth  and  error  are  recklessly  or 
even  ignonmtly  intemiingled ;  but  it  is  utterly  exhaustive  of  all  patience 
when  one  must  see  that  the  truth  is  quite  disregarded,  and  that  com- 
plaint is  utterly  unfounded. 

These  who  especially  represent  the  workingmen  here,  I  have  no  doubt, 
Etaie  their  case  truthfully,  for  truth  is  what  the  law  of  their  nature 
compels  them  to  believe.  Not  adopting  all  their  opinions,  I  believe 
mraelfthat  the  public  opinion  upon  this  subject  is  correct.  I  am  there- 
fore disposed  to  listen  with  great  patience  to  expressions  which  violate 
propriety,  which  go  beyond  the  occasion,  and  by  senseless  virulence 
asrken  counsel  by  words  without  knowledge,  although  the;^  demand 
not  respectful  consideration,  but  only  reproof^and  condemnation. 

I  have  not  had  the  opportunity  of  listening  to  the  arguments  here, 
excepting  to  those  of  the  gentleman  from  Los  Angeles,  and  those  of 
others  this  morning.  I  have  read  the  speech  of  the  Chairman  of  the 
eommittee  who  presented  this  report.  Judging,  gentlemen,  by  what 
they  say,  giving  their  language  its  ordinary  and  necessary  interpretation, 
it  has  come  down  simply  to  this :  if  a  large  body  in  this  Convention ,  and 
apparently  a  majority  of  it,  correctly  represent  the  people,  these  crude, 
nnreagonable,  and  absurd  claims  must  be  allowed,  and  be  by  us  car- 
ried, not  into  eSect,  but  into  this  Constitution.  An  open  revolution  agains 
all  govemineut  is  to  be  the  effect.  To  give  force  to  the  argument  we 
•re  distinctly  told  by  one  gentleman,  and  the  idea  is  reiterated  by 
others,  that  if  this  Convention  does  not  yield  obedience  to  these  demands 
the  ttreeta  will  run  with  blood. 

Me.  O'SULLIVAN.  I  rise  to  a  point  of  order.  I  never  said  that 
there  was  any  understanding  to  have  a  revolution,  or  anything  of  the 
kind. 

Ml.  8HAFTER.  I  quote  the  language.  One  gentleman  from  San 
"anciaco  said  that  "  the  streets  would  run  with  blood,"  and  the  gentle- 
■aaii  himself  said  that  he  believed  it  would  "only  be  settled  by  blood- 
'j^ng."  Blood  running  in  the  streets  upon  such  a  question  and  for 
the  reason  here  avowed,  is  but  revolt  against  the  law,  which  assumes 
u>«  proportion  of  levying  war  against  the  government,  which  is  treason 
within  the  definition  of  the  Constitution. 

I  am  not  disposed  to  treat  such  ebullitions  with  any  venr  great  serious- 
•«■.  Whether  they  are  indulged  in  for  the  purpose  of  satisfying  the 
particular  constituency  these  gentlemen  represent,  or  whether  they  are 
the  nwlt  simply  of  febrile  excitement,  or  are  merely  to  be  attributed  to 
*  vcrire  for  oratorical  display,  they  equally  invite  commiseration  and 
owMon. 
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While  I  will  exercise  the  forbearance  to  utter  no  thread  in  return,  I 
may  permit  myself  to  say  that  when  constitutional  law  has  no  longer 
any  force  in  this  State  and  country,  when  ignorance  and  violence  shall 
undertake  to  rule  us,  it  will  become  necessary  to  possess  our  souls  in 
patience  to  endure  the  consequent  disorder,  or  to  provide  those  sharp 
remedies  by  which  order  and  civilization  vindicate  at  last  the  supremacy 
of  their  right. 

It  is  undeniable  that  people  of  the  United  States,  as  represented  by 
the  General  Government,  are  the  final  arbiters  of  this  whole  question  of 
Chinese  immigration.  It  would  seem  at  least  prudent  to  approach  this 
tribunal  respectfully,  and  in  a  manner  winning  confidence  in  our  claim 
and  in  the  justice  of  the  tribunal  to  which  wo  appeal. 

I  have  aiddressed  audiences  in  New  England  more  than  I  can  now 
remember,  urging  upon  their  consciences  all  those  arguments  which 
asserted  that  the  extinction  of  slavery  was  necessary  to  the  existence  of 
republican  institutions  in  this  country.  These  arguments  were  all  based 
upon  the  assertion  of  the  substantial  equality  of  man,  and  of  the  neces- 
sity for  justice  in  the  practical  administration  of  the  law.  Satisfy  them 
that  your  complaints  are  true,  and  that  the  remedies  you  propose  are 
consistant  with  philanthropy,  as  well  as  statesmanship,  and  they  will 
give  you  the  power  of  this  nation  to  your  aid. 

But  no  threatening  will  be  listened  to  for  a  moment.  The  nation  that 
put  down  the  rebellion  of  eighteen  hundred  end  sixty  will  ridicule, 
though  it  ma^  be  offended  at,  the  bluster  with  which  many  indulge  in 
relation  to  this  subject.  They  will  put  their  own  interpretation  of  the 
Constitution,  and  they  will  see  it  eiiforced.  Instead  of  such  idle  attempts 
as  are  presented  by  this  report  to  enforce  our  views  or  our  wishes,  wo 
can  much  more  profitably  turn  our  attention  to  possessing  our  Eastern 
friends  with  full  information  as  to  the  true  relations  and  actual  effect  of 
the  Chinese  upon  our  prosperity  here  in  Calilbmia.  I  believe  our  true 
condition  is  largely  misunderstodd. 

It  is  true  that  most  people  who  have  visited  us  from  the  East,  while 
they  have  seen  the  most  favorable  features  of  our  Chinese  population, 
have  never  seen  their  darker  side.  They  have  seen  the  Chinaman  as  a 
domestic  servant,  as  an  artisan,  or  laundryman,  but  never  in  the  midst 
of  those  horrors  which  wo  group  under  the  generic  term  "Chinatown." 
From  what  they  have  seen,  they  have  returned  home  with  the  belief 
that  the  Chinese  as  domestics  are  superior  to  all  others,  and  as  workers 
are  industrious,  indefatigable  and  persevering,  and  accumulating  the 
results  of  their  labor  by  abstinence  and  economy.  Now  all  of  this  is 
near  enough  to  the  actual  fact  to  require  the  countervailing  statensent 
to  be  made.  But  what  do  we  hear?  Denunciation  of  an  inferior  race, 
of  whose  higher  qualities  we  stand  in  mental  dread;  whose  industry 
and  economy  are  regarded  as  menaces  to  civilization  and  republican 
institutions.  In  my  judgment,  it  would  be  a  happy  day  for  us  all  when 
the  industry  and  economy  of  the  Chinaman  would  be  regarded  by  us  as 
worthy  of  imitation.  We  belittle  our  objections, in  our  allusions'  to  his 
dress,  not  like  our  own,  it  is  true,  but  at  once  warm,  cheap,  and  con- 
venient— qualities  which  ours  often  lack.  We  declaim  and  denounce 
him  as  a  rice-eater,  quite  forgettiug  that  rice  is  the  food  of  more  than 
half  the  human  race. 

The  assertion  of  these  accidental  and  trifling  peculiarities  has  been 
attributed  to  us  as  the  only,  or  at  least  some  of  our  objections  to  the 
Chinese  people,  and  as  demonstra^ng  the  weakness  of  our  position  in 
regard  to  them.  I  have  always  thought  it  was  a  good  thing  to  state 
your  adversary's  case  stronger  than  he  could  himself,  and  then  to 
answer  it  by  one  stronger  than  his  own. 

We  may  as  well  admit  it,  for  it  is  true,  the  Chinaman  is  industrious 
and  economical  beyond  the  average  laborer.  He  can  do  two  thirds  or 
three  fourths  as  much  as  the  average  white  man.  It  has  been  demon- 
strated that  in  heavy  railroad  work,  selected  gangs  of  Chinamen  and 
Europeans,  pitted  against  each  other,  the  victory  was  repeatedly  with 
the  Chinaman. 

He  lives  at  about  one  fourth  the  cost  of  the  support  of  a  white  laborer. 
I  have  had  some  hundreds  of  them  in  my  employment,  and  assert  that 
such  as  I  have  had,  were  as  cleanly,  as  attentive  to  their  business,  as 
honest  in  the  performance  of  their  contracts — not  as  the  tramps  and 
wandering  white  man,  but  as  the  average  laborer  of  respectable  habits 
and  character.  Regarded  as  intelligent  machines,  with  which  a  certain 
amount  of  labor  is  to  be  done,  they  must  be  regarded  as  a  comparative 
success. 

The  same  objections  which  are  now  made  to  them,  flftv  years  ago  were 
urged  against,  at  least,  some  European  immigrants.  Di^erences  of  relig- 
ion, of  language,  of  dress,  and  habits,  were  in  these  people  considered 
evidences  of  inferiority,  and  as  indicative  of  danger.  'The  true  difli- 
culty  arises  from  the  fact  that  between  us  and  them  there  are  vital 
differences  of  intellectual  and  moral  character.  The  Chinaman,  his  life 
and  motives  begin  and  end  in  himself.  There  is  apparently  in  him 
neither  sincerity  nor  gratitude,  and  as  to  America,  no  patriotism.  This 
country-  is  to  him  foreign  soil.  In  it  be  has  no  interest,  and  with  its 
institutions  he  has  no  sympathy.  In  any  tumult  he  is  and  will  be  an 
element  of  danger,  and  if  his  immigration'  is  not  checked,  looking  to  the 
vast  hordes  which  the  Chinese  Empire  can  pour  out,  he  may  become 
our  fiani  calamity. 

Believing  in,  and  not  receding  an  inch  from,  the  fact  of  the  universal 
fatherhood  of  God  and  brotherhood  of  man,  I  have  never  supposed  that 
to  be  all  of  truth,  nor  that  it  was  the  only  maxim  necessary  for  the 
administration  of  human  affairs.  Identity,  demarcation,  and  isolation, 
are  prerequisites  to  all  governments.  The  precise  relation  of  the  individ- 
ual man  to  the  State  must  be  prescribed,  so  that  the  mutual  obligation 
of  sovereign  and  subject  may  be  alike  known  and  enforced.  The  separ- 
ation of  the  earth  into  distinct  divisions  demonstrates  that  nature  itself 
denies  the  possibility  of  universal  dominion.  It  is  permitted  to  the  phil- 
anthropist to  distribute  his  gifts  and  expand  his  benevolence  throughout 
the  earth.  Governments  have  rightful  powers  to  exercise,  and  duties  to 
discharge  to  their  subjects,  and  to  them  alone.    To  foreign  States  and 
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people  tbev  owe  nothing,  except  observance  of  that  code  denominated 
the  law  of  nations,  and  to  that  code  obedience  only  so  far  aa  it  secures 
their  own  safely  and  dominion.  That  eoverninents  have  the  right  to 
exclude  any  and  all  foreigners  from  the  country  subject  to  tbem  is 
undenied. 

The  treaties  by  which  foreigners  are  allowed  in  this  country  directly 
admit  this  fact.  When  such  treaties  exist,  all  that  remains  to  be  done  is 
to  interpret  and  enforce  their  provisions.  I  do  not  intend  to  enter  into 
any  argument  upon  the  labor  question.  The  gentlemen  who  assume  to 
be  the  only  exponents  of  the  economic  laws  controlling  that  topic  will 
doubtless  enlighten  us  in  regard  to  them.  The  world  and  its  statesmen 
have  for  a  time  covering  a  Targe  part  of  history,  exhausted  themselves 
upon  the  relations  of  capital  and  labor.  In  the  presence  of  the  political 
economists  who  grace  this  chamber,  I  only  permit  myself  to  say,  if  all 
Chinamen  are  excluded  from  the  State,  other  laborers  must  be  lound  to 
take  their  place,  and  those  laborers  must  work  for  a  price  which  their 
employer  can  afford  to  pay,  and  such  employer  must  pay  such  price  and 
no  more.  How  this  is  to  be  brought  about  I  am  not  advised.  How 
agriculture  can  bear  the  strain  of  increased  cost  of  labor  I,  who  have 
employed  many  hundreds  of  laborers,  ara  utterly  at  a  loss  to  conceive. 
Probably  those  who  never  did,  or  paid  fur  a  day's  work  on  a  ranch  ara 
better  advised. 

Waiving  all  such  discussions,  we  have  here'onl^  to  consider  the  power 
of  this  State,  which  this  report  proposes  to  exercise  by  the  exclusion  of 
the  Chinese.  I  deny  that  this  power  exists  in  this  State,  to  any  extent, 
or  for  any  purpose.  Passing  by  all  questions  raised  or  decided  by  the 
cases,  what  is  the  common  sense  view — that  aspect  which  presents  itself 
to  non-professional  minds?  In  intercourse  between  governments  there 
must  to  each  be  attributed  absolute  sovereignty.  There  can  be  no 
claim,  no  interest,  nor  project  affecting  the  relations  of  one  nation  to 
another,  but  of  necessity  must  Ije  the  subject  of  agreement  between 
tbem,  and  this  can  only  be  accomplished  through  the  treaty  making 
power.  Neither  part^  can  enter  into  the  question  as  to  the  power  of  the 
governmental  agencies  employed  by  the  other,  when  their  plenitude 
has  been  established  by  the  oerti6cate  of  the  government  from  which 
they  come.  To  hold  any  other  doctrine  is  simply  to  say  that  the  right 
which,  by  the  law  of  nature,  every  man  has  to  protect  himself  by  pre- 
vision, by  the  aid  of  his  servants  and  friends,  is  denied  to  a  nation 
which  is  supposed  to  be  "  instituted  among  men,"  for  the  purpose  of  secur- 
ing to  the  State  as  the  embodiment  of  all  individual  rights,  that  very 
protection.  The  right  or  duty  of  inquiring  into  the  powers  of  a  foreign 
government  as  to  conduct  of  its  citizens,  injuriously  affecting  another, 
was  expressly  denied  by  us  in  our  late  contest.  British  subjects,  in 
violation  of  the  law  of  nations,  fitted  out  vessels  for  the  Confederates. 
Our  government,  making  claims  for  payment  of  damages,  the  British 
Government  raised  the  question  of  responsibility,  from'uie  fact  that  by 
the  alleged  condition  of  their  law  the  building  and  departure  of  these 
cruisers  could  not  have  been  prevented. 

Our  reply  was,  that  was  a  matter  with  which  we  had  no  concern.  If 
British  law  was  inadequate  to  prevent  British  subjecta  committing  acts 
in  violation  of  the  law  of  nations,  that  Great  Britain  was  directly 
responsible  to  us  for  an  act  of  which  its  neglect  was  the  cause.  It  might 
as  well  be  claimed  by  the  ship  builders  on  the  Clyde  that  this  govern- 
ment should  enter  into  treaty  stipulations  with  them,  as  for  the  State  of 
California  to  make  the  pretensions  of  this  rejiort  Nor  is  it  at  all  prob- 
able that  Great  Britain  will  attempt  to  deal  with  California,  Virginia,  or 
Vermont,  or  make  treaties  with  either  as  an  independent  nation. 

A  circumstance  illustrative  of  the  course  of  business  as  to  treaties,  fell 
within  my  own  experience.  I  believe  I  drew,  as  Secretary  of  State  of 
Vermont,  the  first  extradition  papers  on  the  American  sine  under  the 
Webster-Ashburton  treaty.  Some  criminals  had  escaped  from  Vermont 
to  Canada,  a  requisition  from  the  Government  of  Vermont  upon  the 
Governor-General  of  Canada  was  complied  with,  and  the  criminals 
returned.  The  next  requisition  of  the  same  character  was  rejected,  upon 
the  ground  that  the  United  States  alone  possessed  the  power  of  requisi- 
tion, and  tbe  demand  had  to  be  procured  from  the  State  Department  at 
Washington.  In  all  things  relating  to  the  formation  and  execution  of 
treaties,  the  National  Governments,  who  are  the  parties  to  them,  can 
alone  be  heard. 

Thatthepresenttreaty  with  China  is  in  no  sense  extraordinary,  and  that 
it  involves  on  the  part  of  the  United  States  no  unusual  exercise  of  power, 
is  apparent  upon  its  face.  It  is,  however,  asserted  here,  by  my  distin- 
guished friend  from  Los  Angeles,  that  this  treaty  violates  the  Constitu- 
tion of  the  United  States.  Such  an  assertion  should  be  supported  by  the 
most  direct  demonstration.  The  language  of  the  Constitution  aud^of 
the  treaty  is  before  us,  in  what  consists  the  conflict?    Point  it  out. 

The  features  of  the  treaty  complained  of  are  essentially  the  same  as 
those  with  other  nations.  Ara  all  these  treaties  void?  and  has  the 
Legislature  and  people  of  this  nation,  during  their  whole  existence, 
been  mistaken  in  the  exercise  of  the  treaty -making  power?  Those  who 
make  this  assertion  should  at  least  point  out  the  conflict  they  allege. 

The  fact  is,  the  Constitution  says  nothing  at  all  about  the  extent  of  the 
treaty  making  power.  It  takes  the  term  "treaty  "as  one,  the  signifi- 
cance of  which  was  thoroughly  comprehended  among  mankind.  A 
fact  in  human  government  existing  from  the  day  of  Lot  and  Abraham 
to  the  present  moment,  and  the  comprehension  of  which  term  was  as 
universa^as  language  itself.  All  the  Constitution  undertakes  to  do  is 
to  place  the  power  of  making  treaties  in  the  President  and  Senate.  The 
power  ie  designedly  withdrawn  from  the  people  and  the  States,  and 
lodged  in  those  whose  lofty  office  and  intelligence  separate  them,  as  far 
as  possible,  from  popular  heat  and  the  notions  of  the  hour. 

That  this  power  of  exclusion  or  admission  of  foreign  peoples  was 
exclusively  in  the  possession  of  the  United  States,  was  admitted  by  the 
provision  of  their  Constitution  which  forbid  its  exercise  as  to  negroes 
before  eighteen  hundred  and  eight.  Unless  the  National  Government 
possessed  this  power  there  could  be  no  propriety  or  force  in  this  provision. 


The  United  States  Supreme  Court  is  the  tribunal  in  which  all  questions, 
arising  under  treaties,  must  be  finally  decided.  When  so  decided,  all 
State  tribunals  must  adopt  and  act  upon  such  decision. 

This  has  been  often  affirmed  by  that  Court,  and  such  necessarily 
results  from  the  nature  of  the  subject. 

It  is  said,  in  this  report,  that  Chinamen  should  be  forbidden  to  own 
real  estate,  to  fish  in  public  waters,  to  carry  on  business,  or  to  be 
employed  by  any  corporation,  or  do  any  work  for  the  public,  and  that 
this  may  be  done  without  vblating  any  provisions  of  the  Burlingame 
treaty. 

That  treaty  says:  "  The  United  States  of  America  and  the  Emperor  of 
China, cordially  recognizing  the  inherent  and  inalienable  right  of  man  to 
change  his  home  and  allegiance,  and  also  the  mutual  advantage  of  the 
free  immigration  and  emigration  of  their  citizens  and  subjects  respect- 
ively, from  the  one  country  to  the  other,  for  the  purpose  of  curiosity,  of 
trade,  or  as  permanent  residcnta."  This  is  a  general  declaration  of 
principle. 

It  says,4bat  the  right  of  the  Chinese  to  immigrate  into  California,  to 
change  his  home  and  aMegianre,  is  as  truly  "  inherent  and  inalienable  " 
as  life,  liberty,  and  the  pursuit  of  happiness  are  declared  to  be,  in  our 
Declaration  of  Independence. 

Under  this  principle  Chinese  would  have  been  eligible  to  citizenship, 
but  for  a  subsequent  express  exMusion  from  that  privilege. 

With  this  exception,  under  their  treaty,  the  Chinese  stand  upon 
exactly  the  same  ground  as  does  the  Frenchman,  the  Irishman,  or  the 
German. 

Not  only  wero  thev,  in  their  advent  here,  considered  here  of  right, 
but  they  were  treated  to  distinguished  social  attentions.  Festivals  were 
held  in  their  honor,  attended  hy  the  highest  officers  of  the  State  and 
National  Government.  As  late,  I  believe,  as  seven  or  eight  years  ago, 
Chinese  were  invited  to  take  part  in  our  national  festival  commemora- 
tive of  the  principle  that  "all  men  were  created  equal;"  and  riding  in 
the  processions,  occupying  a  distinguished  place,  the  merchant  and  Con- 
sular agents  undoubtedly  admired  our  institutions,  and  that  justice  and 
courtesy  taught  by  Cunliicius  over  two  thousand  years  ago,  "  not  to  do 
to  others  what  you  would  not  have  others  do  to  you."  This  State  not 
only  exhibited  these  courtesies  to  the  Chinese,  but  it  made  them 
extremely  useful.  While  the  foreign  miners'  tax  was  assessed  in  terms 
upon  all  foreigners,  it  was  collected  substantially  from  the  Chinese  alone. 
Hundreds  of  thousands  of  dollars  so  collected  went  to  feed  the  extrava- 
gance, or  to  pay  the  debts  of  the  mining  counties,  and  of  the  State. 

This  exaction  was  held  ultimately  to  bo  in  violation  of  our  treaty 
obligations.  Of  a  kindred  character  was  the  tax  imposed  upon  the  Chi- 
nese for  the  privilege  of  fishing,  all  of  which,  I  believe,  was  stolen  by 
the  Collector  upon  constitutional  grounds.  While  agreeing  fully  willi 
the  purpose  to  rid  ourselves  of  this  immigration,  il  seems  to  me  that  our 
past  violation  of  our  treaty  obligations  should  lead  us  to  avoid  futuro 
ones.     But  I  read  again  from  the  treaty : 

"  Citizens  of  the  United  States  visiting  or  residing  in  China  shall  enjoy 
the  same  privileges,  immunities,  or  exemptions,  in  respect  to  travel  or 
residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjecta  of  the 
most  favored  nations;  and  reciprocally,  Chinese  subjects  visiting,  or 
residing  in  the  United  States,  shall  enjoy  the  same  privileges,  immuni- 
ties, and  exemptions,  in  respect  to  travel  or  residence,  as  may  there  be 
enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nations." 

Now,  what  are  the  reasons  why  Chinese  cannot  hold  real  estate  in 
California?  The  reason  assigned  is,  they  cannot  became  citizens;  and 
therefore  the  proposed  provision  confining  the  right  to  bold  real  estate 
to  such  foreigners  as  are  eligible  to  citizenship  is  a  proper  one.  My 
first  thought  was  that  this  could  be  justified,  but  I  now,  after  reflection, 
am  convinced  that  such  notion  is  erroneous. 

Treaties  must  have  a  free  general  interpretation.  Even  close  con- 
struction demands  that  all  necessary  or  convenient  incidents  shall  fol- 
low and  accompany  the  principal  right. 

As  the  Chinese  are  to  reside  here,  they  must  have  all  ancillary  rights 
as  to  property  necessary  to  make  life  desirable.  If  we  can  prevent  his 
owning  a  house  in  which  to  reside  we  can  prevent  his  leasing  one,  or 
even  a  spot  of  ground  upon  which  to  pitch  his  tent.  lie  is  not  to  be 
hired,  and  as  he  is  forbidden  to  carry  on  a  business,  he  must  simply, 
alter  exhausting  his  present  means,  become  a  burden  upon  the  charit- 
able ;  and  when  charity  is  exhausted,  starve.  This  is  not  what  is 
meant  by  these  stipulations.  The  Chinese  stand  upon  the  same  ground 
that  citizens  of  this  country  do  in  China,  or  that  citizens  or  subjects  of 
any  other  nation  do  here.  All  other  foreigners  have  the  right  to  buy 
and  hold  real  property,  to  work,  and  earn  their  bread  by  the  sweat  of 
their  face.  Why  should  not  these  men  have,  under  this' provision,  the 
same  privileges  as  others,  within  the  express  terms  of  this  treaty? 

It  cannot  be  otherwise  than  the  right  to  reside  carries  with  it  the  right 
to  house  and  home,  and  the  right  of  labor  to  support  them. 

In  case  of  the  adoption  of  the  doctrine  of  this  report,  the  Chinaman 
might  well  say:  "  You  do  take  from  me  life,  when  you  take  from  me 
the  means  whereby  I  live." 

As  to  the  prohibition  of  the  employment  of  the  Chinese  upon  public 
works,  I  consider  it  so  far  doubtful  that  I  shall  vote  for  it,  leaving  the 

auestion  for  its  final  solution  to  the  Courts.  It  is  said,  if  these  provisions 
o  seem  of  doubtful  propriety,  still,  in  deference  to  popular  feeling,  we 
ought  to  pass  them,  and  leave  the  national  judiciary  to  determine  the 
questions  they  create.  Undoubtedly  such  appeal  to  the  Courts  will  be 
had,  and  it  will  become  the  duty  of  the  law  officers  of  the  State  and 
nation  to  give  their  aid  in  the  premises.  This  fact,  however,  that  our 
errors  may  have  no  evil  consequences,  is  no  reason  with  me  for  consent- 
ing to  an  act  which  I  can  clearly  see  is  in  violation  of  a  treaty  stipulation 
into  which  we  have  entered. 

I  have  had  repeated  occasion  to  call  attention  to  the  fact  that  the 
dogma  of  Slates  rights  seems  the  controlling  consideration  with  many 
gentlemen  upon  this  floor.    I  do  not  wonder  that  those  who  were  brought 
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up  with  the  idea  that  the  States  have  paramount  authority — that  as  to 
every  govemiDental  act  which  is  to  be  exercised  within  their  separate 
limits  the  State  alone  is  to  be  ultimately  obeyed — should  support 
Uiis  report.  But  I  think  it  behooves  those  of  different  education 
and  opinion  not  to  suffer  the  desire  of  securing  a  great  good, 
to  do  the  great  wrong  of  attempting  to  nullify  the  paramount  law.  The 
attempt  will  only  recoil  upon  ourselves,  and  disappoint  and  delay 
the  fulfillment  of  our  wishes.  Cases  have  been  cited  here  clearly 
establishing  the  law,  declaring  that  this  whole  subject  is  a  matter 
exclusively  of  national  concern. 

These  decisions  have  received  for  answer  declamatory  eflTusion,  gar- 
bled citations  from  dissenting  opinions,  and  the  obtrusion  of  personal 
opinion  here,  from  those  whose  claim  to  the  character  of  Jurists  and 
statesmen  has  been  acquired  in  the  pursuit  of  mechanical  employment, 
or  peddling  goods,  or  in  digging  holes  in  the  earth — employyieuts 
honorable  in  themselves,  but  having  no  connection  with  nor  relation  to 
judicial  learning.  Among  all  the  cases  cited  here  one  important  one 
seems  to  have  been  overlooked.  It  has  always  seemed  to  me  that  the 
decision  to  which  I  allude  was  of  the  highest  consequence,  and  I  have 
never  heard  of  its  having  been  overruled.  I  allude  to  that  which  was 
finally  rendered  and  put  upon  record  at  Appomattox  Court  House,  in 
eighteen  hundred  and  sixty-five,  when  Chief  Justice  Grant  stood  there, 
with  all  his  Associate  Justices,  to  decide  this  question  of  States  rights, 
with  a  biindred  thousand  executive  officera  around  bim.  I  think  that 
decision  ought  to  end  this  discussion.  It  pushes  b^  the  lawyer,  tlje 
jury,  the  civil  codes,  and  at  once  denying  all  other  jurisdiction,  settles 
all  question  by  the  law  and  the  force  of  arms.  The  ultimate  force  of 
government,  the  inexorable  will  guided  by  the  highest  intelligence  of 
the  people,  declared  that  the  Constitution  of  the  United  Stales,  and  the 
treaties  made  in  purauauce  thereof,  are  the  paramount  law  of  this  land 
from  this  time  forth.  The  moral  grandeur  of  this  spectacle  by  far 
exceeds  that  of  the  ratification  of  the  law  by  the  twelve  tribes  on  Ebal 
and  Gerizim.  No  new  code  was  created,  but  one  was  reiterated  and 
declared,  and  from  the  doctrine  of  that  enunciation  there  is  no  appeal. 
Tet,  astonishing  as  it  may  seem,  men  are  still  found  who  seem  to  have 
slept  for  the  last  twenty  years,  to  have  become  torpid,  with  the  thought 
about  half  expressed,  about  the  rights  of  our  sovereign  State  upon  their 
life,  and  after  their  long  sleep  awake  to  the  same  line  of  thought,  and 
to  finish  ita  incomplete  e.xprcssion. 

The  gentleman  from  Los  Angeles  reads  us  the  dissenting  opinion  of 
Judge  Taney  as  to  the  doctrine  of  the  so  called  Passenger  cases.  Not- 
withstanding that  Judge's  admitted  ability,  I  am  unable  to  see  what 
force  is  to  be  attributed  to  his  views,  when  they  are  directly  in  conflict 
with  the  prevailing  opinion  in  those  cases.  Those  cases  decide  dis- 
tinctly, an  do  the  California  cases,  that  laws  afiixing  conditions  to  the 
immigration  of  foreigners  to  this  country  are  regulations  of  commerce 
within  the  Constitution  of  the  United  Slates,  ana  that  by  that  instru- 
ment the  power  to  create  such  regulations  is  conferred  exclusively  upon 
Congreas. 

There  was  a  difference  of  opinion  as  to  whether  the  States  would  have 
a  right  to  regulate  commerce  between  themselves  and  with  foreign 
nations,  in  case  Congress  failed  to  exercise  this  power.  The  prevailing 
opinion  held  that  in  no  case  could  a  State  exercise  this  power,  but  there 
was  no  diversity  of  opinion  as  to  the  paramount  Jurisdiction  of  Con- 
gress over  this  matter.  As  to  this  view.  Judge  Taney  holds  that  the 
power  is  not  concurrent,  and  that  if  it  is  lodged  in  the  General  Govern- 
ment the  States  do  not  and  cannot  possess  it. 

The  result  is  one  of  necessity,  that  whether  a  rule  regulating  immi- 
gration is  established  by  Act  of  Congress  or  by  treaty,  the  State  is 
excluded  from  meddling  with  such  immigration. 

Pressed  with  these  considerations,  their  force  is  attempted  to  be 
diverted  by  alleging  that  when  the  Chinese  arrive  here  they  can  be  so 
dealt  with  by  what  is  miscalled  the  police  power  as  to  make  life  intol- 
*  erable,  if  not  impossible  to  them,  and  thereby  effect  their  practical  exclu- 
sion. It  seems  to  be  supposed  that  this  class  of  persons — whose  right  of 
residence  is  assured  by  treaty,  whose  status  is  fixed  upon  the  same  basis 
as  that  of  the  most  favored  nations — are  rightfully  to  be  subjected,  under 
police  regulations,  to  exclusion  from  convenient  residences;  are  to  be 
prevented  from  earning  their  bread  by  prohibition  of  all  employment, 
by  exclusion  from  trades,  from  working  the  mines,  from  fishing  m  pub- 
lic waters,  and,  in  short,  from  everything  but  the  sacred  right  of  starva- 
tion and  death;  and  after  death  he  is  further  pursued  by  police  regula- 
tions relative  to  sepulture  and  the  custody  ana  removal  oi  his  bones. 

Now,  there  is  no  doubt  that  when  any  person  has  arriyed  here — has 
become  one  of  our  people — that  he  is  subject  not  only  to  police  but  to  all 
other  laws  which  concern  his  personal  character  and  conduct.  It  is  in 
the  power  of  this  State  to  confine  and  to  extradite  criminals,  insane  per- 
sons, paupers,  and  the  diseased,  in  any  way  which  the  exigencies  of  the 
case  may  require;  but  this  cause  must  relate  to  and  inhere  in  the  indi- 
vidual as  a  distinct  personal  characteristic.  I  may  further  say,  the 
existence  of  this  canse  ought  to  be  judicially  ascertained;  at  least,  it 
ought  to  be  declared  by  some  authority  as  the  result  of  personal  exam- 
ination. When  a  Chinaman  attempts  to  land  from  the  ship  which  has 
brought  him  here,  the  proposal  of  this  report  is  to  compel  his  departure 
from  the  State,  not  on  the  ground  that  he  is  a  criminal,  a  pauper,  or  any 
of  that  class  of  persons,  but  that  he  is  a  Chinaman,  or  rather  that  he  is 
one  ineligible  to  citizenship.  The  treaty  does  not  recognize  the  right  to 
lieootne  a  citizen  as  determining  the  right  of  residence.  Indeed,  it 
expressly  negatives  it,  by  at  once  allowing  residence  and  forbidding 
citizenship. 

Passing  from  the  treaty,  the  power  to  regulate  commerce  with  foreign 
nations  rests  with  Congress  alone.  The  only  question  which  has  ever 
been  seriously  made,  is  one  to  which  I  have  already  adverted,  are  per- 
tuu  within  the  scope  of  this  provision? 
mt  question  has  been  often  decided,  and  it  is  a  subject  of  congratu- 
i  that  the  decisions  in  this  State  follow  those  of  the  nation.    In 


The  People  vs.  Raymond,  34  Cal.  R.  492,  Crockett,  J.,  gives  the 
opinion : 

"After  a  careful  examination  of  the  numerous  cases  which  have  been 
adjudicated  touching  these  provisions  of  the  Constitution,  we  consider 
the  following  propositions  to  be  definitely  settled  on  reason  and  author- 
ity: Ist.  That  the  term  '  commerce,' as  employed  in  that  clause  of 
section  eight  which  is  under  discussion,  is  not  to  be  construed  as  lim- 
ited to  an  exchange  of  commodities  only ;  but  includes  as  well  '  inter- 
course '  between  foreign  nations,  and  between  the  several  States ;  and 
the  term  '  intercourse '  includes  the  transportation  of  passengers.  2d. 
That  whatever  doubt  may  have  existed  as  to  the  power  of  the  several 
States  to  regulate  commerce  between  their  own  citizens  and  foreign 
nations,  as  with  the  citizens  of  other  States,  in  the  absence  of  legislation 
upon  that  subject  by  the  Congress  of  the  United  States,  it  has  never 
been  seriously  questioned,  that  when  Congress,  in  the  exercise  of  its  con- 
stitutional right,  does  legislate  upon  that  particular  subject,  its  authority 
is  permanent  and  exclusive,  and  its  enactments  supersede  all  State  leg- 
islation on  that  subject.  Any  other  rule  than  this  would  lead  to  per- 
petual conflicts  between  the  State  and  Federal  Government,  and  would 
prove  to  be  utterly  impracticable.  3d.  That  if  the  State  has  not  the 
constitutional  power,  by  means  of  direct  legislation,  to  regulate  the 
intercourse  of  its  citizens  with  foreign  nations  and  with  the  other  States, 
it  cannot  accomplish,  by  indirect  methods,  what  it  is  forbidden  to  do 
directly.  These  propositions  are  sustained  by  the  fallowing  authorities: 
Gibbons  vs.  Ogden,  9  Wheaton  R.  1;  Passenger  cases,  7  Howard  B.  283." 

The  learned  Judge  proceeds  to  cite  a  large  number  of  authorities; 
having  done  so,  he  examines  them  in  detail,  and  states  the  result  with 
such  exhaustive  precision  and  force  as  readers  further  comment  unneoes- 
snry. 

A  later  California  case,  that  of  Ah  Fook,  45  Cal.  R.  402,  decides  that 
the  police  power  extends  only  to  those  who  are  personally  objectionable, 
and  must  then  only  be  exercised  upon  at  least  quasi-judicial  examination. 

In  the  case  of  The  State  vs.  The  Steamship  Constitution,  42  Cal.  B. 
578,  the  Court  clearly  state  the  ri^ht  of  the  State  to  exclude  diseased  or 
dangerous  persons,  and  distinguishes  such  legislation  from  that  which 
"operates  uixin  persons  who  at  the  time  of  landing  are  neither  paupers, 
vagabonds,  or  criminals,  or  affected  with  any  mental  or  bodily  infirmity, 
but  on  the  contrary  are  perfectly  sound  in  body  and  mind,  and  in  every 
way  fitted  to  earn  a  support." 

The  Court  further  sums  up  by  the  declaration  "  that  a  statute  which 
obstructs  the  entrance  into  this  State  of  persons  who  are  neither  paupers, 
vagabonds,  or  criminals,  or  in  anywise  unsound  or  infirm  of  oody  or 
mind,  is  not  an  exercise  of  the  police  power  of  the  State,  in  any  just 
sense  of  that  term."  Proceeding  in  the  course  of  argument  the  Court 
submits  to  and  adopts  the  decision  of  the  Supreme  Court  of  the  United 
States,  that  "  whatever  subjects  of  this  power — to  regulate  commerce — 
are  in  their  nature  national,  or  admit  ot  one  system  or  plan  of  regula- 
tion, may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  Congress."  The  case  then  proceeds  to  hold  that  any  law 
of  this  State,  statutory  or  constitutional,  which  attempts  to  subject  any 
class  of  immigrants  to  regulations  to  which  they  are  not  subjected 
elsewhere,  and  such  as  are  not  imposed  upon  such  immigrants  by  any 
Act  of  Congress,  is  void. 

It  doubtless  is  in  the  power  of  Congress  to  pass  a  law  which  shall  dis- 
regard the  Burlingame  treaty.  This  ought,  according  to  the  comity  of 
nations,  only  be  done  after  all  proper  efiorts  have  been  made  to  modify 
or  annul  it,  as  to  its  objectionable  features. 

If  such  efforts  fail,  then  upon  reasonable  notice  as  to  time,  we  shall 
have  the  moral  as  well  as  the  lawful  power  to  exempt  the  nation.  States, 
and  people  from  all  obser\-ance  of  it.  Of  the  necessity  and  Justice  of  this 
act  we  are  the  sovereign  judges. 

If  China — not  amenable  to  our  tribunal  or  judgment — is  dissatisfied, 
she  will  bo  at  liberty  to  assert  her  claims  under  the  treaty  in  any  way 
she  may  select. 

This  is  the  result  which  the  law  of  nations  and  of  nature  alike  allows. 
When  there  is  no  arbiter,  no  tribunal  to  which  both  parties  may  be 
compelled  to  appeal,  the  arbitrament  of  force  alone  remains.  It  is  the  first 
remedy  which  Blackstono  indicates  the  right  of  the  injured  party  to 
defend  and  redress  himself.  This  right  pertains  to  nations  as  to  indi- 
viduals. When  such  contest  ensues,  whatever  may  be  said  about  the 
justice  or  expediency  of  the  contest,  the  subordinate  States  and  the 
whole  peeple  are  equally  justified  under  the  act  of  their  general  gov- 
ernment. As  the  General  Government  is  bound  to  protect  its  citizens  in 
all  contests  in  which  it  engages  hira,  it  must  have  corresponding  power 
over  and  duties  to  discharge  as  to  all  subjects  of  controversy,  and  to 
take  such  course  as  to  them  as  it  shall  be  advised.  When  piratical 
vessels  were  fitted  out  in  the  Clyde  to  destroy  our  commerce,  as  already 
stated,  we  held  Great  Britain  responsible  for  the  damages.  When 
McLeoud,  in  the  time  of  the  Canadian  troubles,  burnt  the  steamer  Car- 
oline in  SchloBser,  a  port  of  New  York,  he  was  committed  and  sentenced 
in  a  New  York  Court,  and  was  redeemed  from  dcoth  only  by  the  act  of 
our  General  Government.  Great  Britain  claimed  that  nisact  was  in 
obedience  to  the  command  of  his  superior  officer,  and  admitting  it  was 
an  act  of  war,  made  reparation,  apology,  and  satisfaction  for  the  offense. 

Suppose  that  we  proceed  to  violate  the  treaty  with  China,  and  that 
Empire  demands  redress,  is  the  General  Government,  as  to  its  own 
treaty,  going  to  turn  China  over  to  California  for  reparation?  We  are 
apt  to  speak  of  China  with  profound  contempt,  but  it  may  be  worth 
while  to  reflect  a  moment  upon  the  power  of  the  Empire  of  over  four 
hundred  millions  of  subjects,  and  of  the  inconvenience  which  might 
result  if  those  hordes  were  precipitated  upon  us.  Logically,  our  govern- 
ment should  leave  us  to  settle  tnis  contest  arising  from  our  act,  to  our- 
selves alone.  Thus  far  I  have  endeavored  to  show  that,  first,  we  have 
no  power  over  the  subject-matter  of  this  report;  second,  that  if  we  had, 
it  is  unwise  at  this  time  to  exercise  it.    I  have  now  to  call  attention  to 
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the  extraordinary  acumen  displayed  in  the  particular  language  and 
intention  of  the  provisions  recommended. 

I  am  here  reminded  of  a  saying  of  De  Tocqueville  forty  years  ago, 
that  "in  America  the  highest  abilities  are  excluded  from  all  public 
employments,  as  fully  as  though  there  was  a  positive  regulation  to  that 
effect."    This  thought  has  been  reiterated  by  many  distinguished  men. 

But  could  they  examine  this  report  on  the  Chinese,  they  would  be  so 
astonished  at  the  profound  statesmanship  exhibited,  the  clear  appreci- 
ation of  the  Constitution,  its  high  spirit,  the  clearness  of  idea,  the  full 
provision  for  all  possible  contingencies  it  displays,  I  am  persuaded  they 
would  abandon  their  original  opinion,  and  find  here  that  breadth,  that 
clearness,  that  profundity  which  would  at  once  remove  all  fear  and 
awaken  a  wondering  admiration.     The  first  splurge  is  as  follows: 

"The  Legislature  shall  have  and  shall  exercise  the  power  to  enact  all 
needful  laws,  and  prescribe  necessary  regulations  for  the  protection  of 
the  State,  and  the  counties,  cities,  and  towns  thereof,  from  the  burdens 
and  evils  arising  from  the  presence  of  aliens,  who  are  or  who  may 
become  vagrants,  paupers,  mendicants,  criminals,  or  invalids  afflicted 
with  contagious  or  infectious  diseases,  and  aliens  otherwise  dangerous  or 
detrimentoJ  to  the  well-being  or  peace  of  the  State,  and  to  impose  con- 
ditions upon  which  such  persons  may  reside  in  the  State,  and  to  provide 
the  means  and  mode  of  their  removal  from  the  State  upon  failure  or 
refusal  to  comply  with  such  conditions;  provufecf,  that  nothing  contained 
in  the  foregoing  Shall  be  construed  to  impair  or  limit  the  power  of  the 
Legislature  to  pass  such  other  police  laws  or  regulations  as  it  may  deem 
necessary." 

Here  aliens  of  the  dangerous  classes  are  subjected  to  needful  regula- 
tions. Why  should  not  the  native  bom  scoundrels  be  subjected  to  like 
control  ?  Not  only  those  who  are,  but  those  "  who  may  become"  of 
that  class  are  within  the  scope  of  this  supervision. 

Who  may  not  become  a  pauper,  menaicant,  or  invalid  afflicted  with 
disease  under  this  clause,  and  that,  too,  without  his  fault?  Because  all 
of  us  may  become  thus  unfortunate,  are  we  to  be  now  treated  as  worthy 
of  action  due  to  criminals  in  fiact?  It  is  not  declared  that  those  likely  to 
become  sick  and  diseased  shall  be  dealt  with,  but  that  the  whole  of 
Adam's  race,  as  they  are,  shall  be  thus  subject.  Who  are  "  aliens  other- 
wise dangerous  or  detrimental  to  the  well-being  or  peace  of  the  State." 
Who  is  to  determine  this  matter?    How  is  it  to  be  determined? 

A  mere  mujority  of  the  Legislature  can,  under  this  provision,  expel 
any  body  or  class  of  men  disagreeable  to  them.  I  think  the  "presence" 
of  democrats,  or  those  likely  to  become  such,  is  detrimental  both  to  "  the 
well-being  and  f>eace  of  the  State,"  hut  it  has  never  occurred  to  me  that 
their  exclusion  is  an  act  justifiable  for  that  reason. 

If  this  power  of  exclusion  is  to  be  conferred  upon  the  Legislature,  it 
should  extend  to  the  native  born  as  well  as  the  alien.  As  the  greater 
sinner,  the  native  deserves  the  severer  rule  and  punishment.  Unfortu- 
nately crime  seems  to  be  safe  with  us,  at  least  the  graver  crimes,  bat 
they  are  committed  not  only  by  aliens,  but  by  naturalized,  as  well  as 
native  born  citizens.  I  am  for  applying  the  same  rule  to  all.  We  have 
many  among  us  who  may  appropriately  quote  the  poetry : 

True  patrioU  we, 
For  be  it  underatood. 

We  left  our  country 
For  our  country^  good. 

Great  as  our  inclinations  may  be  to  discriminate  against  these  per- 
sons, we  must  recollect  that  they  are  not  only  here  under  the  sanction 
of  treaties,  but  they  are  here  under  the  express  protection  of  the  Act  of 
Congress,  which  secures  to  them  every  right  of  action  and  defense  which 
belongs  to  the  native  bom. 

1  have  asked  who  are  aliens  "  who  may  become  "  dangerous,  and  sec- 
tion seven^ttempts  to  answer  the  question  : 

"Sec.  7.  The  presence  of  foreigners  ineligible  to  become  citizens  of 
the  United  States  is  declared  hereby  to  be  dangerous  to  the  well-being  of 
the  State,  and  the  Legislature  shall  discourage  their  immigration  by  all 
the  means  within  its  power.  It  shall  provide  for  their  exclusion  from 
residence  or  settlement  in  any  portion  of  the  State  it  may  see  fit,  or  from 
the  State,  and  provide  suitable  methods,  by  their  taxation  or  otherwise, 
for  the  expense  of  such  exclusion.  It  shall  prescribe  suitable  penalties 
for  the  punishment  of  persons  convicted  of  introducing  them  within  for- 
bidden limits.  It  shall  delegate  all  necessary  power  to  the  incorporated 
cities  and  towns  of  this  State  for  their  removal  without  the  limits  of 
such  cities  and  towns." 

Foreigners  ineligible  to  become  citizens  are  declared  dangeroys  to  the 
well-being  of  the  State,  and  their  exclusion  is  demanded. 

It  is  true  that  the  dangerous  classes  may  be  excluded  bv  some 
unknown  process,  but  here  a  special  class  is  directly  operated  upon. 
The  only  question  is,  is  he  a  Chinaman?  for  that  nationality  alone  is 
excluded  from  citizenship.  The  treaty  puts  them  on  the  ground  of  the 
most  favored  nations.  It  moreover  declares  that  they  may  become 
residents.  The  Act  of  Congress,  and  the  amendments  to  the  United 
States  Constitution,  put  them  on  exactly  the  same  ground  as  any  "other 
person,"  except  as  to  naturalization;  yet  it  is  attempted  by  this  section 
to  oppose  and  repeal  every  provision  established  b^  the  nation  for  the 
protection  of  " all  persons"  alike  within  their  jurisdiction.  Language 
fails  to  properly  characterize  the  folly  and  atrocity  of  this  attempt. 

The  good  sense  and  grandeur  of  the  attempt  is  further  exemplified 
by  section  six. 

"  Sec.  6.  Foreigners  ineligible  to  become  citizens  of  the  United  States 
shall  not  have  the  right  to  sue  or  be  sued  in  any  of  the  Courts  of  this 
State,  and  any  lawyer  appearing  for  or  against  them,  or  any  of  them,  in 
a  civil  proceeding,  shall  forfeit  his  license  to  practice  law.  No  such 
foreigner  shall  be  granted  license  to  carry  on  any  business,  trade,  or 
occupation  in  this  State,  nor  shall  such  license  be  granted  to  any  person 
or  corporation  employing  them.  No  such  foreigner  shall  have  the  right 
to  catch  fish  in  any  of  the  waters  under  the  jurisdiction  of  the  State; 
nor  to  purchase,  own,' or  lease  real  property  in  this  State;  and  all  con- 


tracts of  conveyence  or  lease  of  real  estate  to  any  such  foreigner  shall  bo 
void." 

The  strong  objection  to  the  above  is,  that  it  is  incomplete.  Foreigners 
who  are  eligible  and  do  not  become  citizens  ought  to  nave  the  "  right" 
to  be  sued  without,  I  will  say,  the  liability  or  infliction  of  making  a 
defense ;  and  they  should  be  further  prohibited  as  known  '•  vagrom  men," 
from  bringins  any  action  whatever.  An  alien  enemy,  or  insane  person, 
or  one  not  possessed  of  good  moral  character,  or  not  well  affected  towards 
this  government,  is  as  ineligible  as  the  Chinaman. 

What  grand  pickings  this  provision  will  give  to  our  profession.  When 
this  Constitution  is  adopted  I  propose  to  return  to  the  practice  of  at  least 
constitutional  law,  ana  see  if  I  cannot  sequester  some  few  millions 
belonging  to  these  unfortunate  souls  that  the  new  Constitution  proposes 
to  turn  over  to  robbery  and  spoliation. 

But  the  section  is  as  eminent  for  its  consistency  as  it  is  for  its  sense. 
This  foreigner  cannot  be  sued.  The  independent  American  citizen  can- 
not make  the  Chinamen  pay  his  bills,  nur  for  his  transportation,  except 
by  direct  force.  I  beg  to  suggest,  we  must  get  rid  of  the  provision  that 
no  man  can  be  deprived  of  his  property  "except  by  due  process  of  law," 
for  here  is  a  case  where  the  law  cannot  even  be  invoked.  The  ardor  of 
our  profession  is  not  only  checked,  but  it  is  stayed  in  the  very  presence 
of  the  swag,  by  the  provision  that "  any  lawyer  appearing  for  or  agai  nst 
them,  or  any  of  them,"  is  immediately  ilebarred.  At  first  sight  I 
thought  this  was  an  open  attack  of  the  workingmen  upon  lawyers; 
that  debarring  lawyers  from  this  class  of  litigation  they  intended  to 
constitute  themselves  (being  as  far  removea  as  possible  from  that 
description  of  persons)  the  peculiar  guardians  of  these  unfortunate  peo- 
ple. The  provision,  however,  that  the  Chinamen  can  neither  sue  or  bo 
sued  disposes  of.  this  idea.  No,  he  is  in  a  civilized  community,  coming 
here  upon  our  invitation,  to  bear  caput  lupinum  upon  whicli  any  one 
may  knock  who  will. 

It  is  difficult  to  see  the  sense  of  the  further  restriction  of  this  section. 
The  right  to  reside,  to  fish,  to  work,  to  lease  or  buy  lands,  is  of  no 
moment,  when  the  law  has  denied  all  redress  to  those  in  whom  these 
rights  are  violated. 

"Sec.  8.  Public  officera  within  this  Stateare  forbidden  to  employ  Chi- 
nese in  any  capacity  whatever.  Violation  of  this  provision  shall  be 
ground  for  removal  from  office ;  and  no  person  shall  be  eligible  to  any 
office  in  this  State  who,  at  the  time  of  election  and  for  three  months 
before,  employed  Chinese." 

This  section,  while  in  form  it  is  a  prohibition  to  the  officers  of  the 
State,  and  declares  a  penalty  to  those  not  officers,  but  desirous  of  becom- 
ing such,  is  in  text  and  effect  directed  to  and  is  equivalent  to  debarring 
Chinese  from  employment.  It  has  already  been  seen  that  this  cannot 
be  done.  This  seems  to  me  to  be  a  very  small  business.  I  have  had  in 
my  employment  natives  of  most  European  countries,  of  the  isles  of  the 
sea,  including  the  Cannibal  Islands  of  the  South  Pacific  Whj  do  you 
not  exclude  the  Kanaka,  the  Fiji,  the  Malay,  or  the  criminal  from 
Australia.  No  reason  against  the  Chinaman  but  presses  with  greater 
force  against  these  people. 

Some  persons  like  them  in  considerable  numbera  are  necessary  in  Cali- 
fornia. Cooks,  domestics  in  country  houses,  in  lumbering  or  ranches, 
in  mining  or  other  camps,  cannot  be  obtained  among  women,  who  for 
moral  and  physical  reasons  cannot  safely  and  properly  be  called  upon 
for  such  service. 

The  descent  into  this  trifling,  this  interference  in  the  minute  details 
of  domestic  life,  which  this  provision  involves,  is  ridiculous.  There  are 
low,  menial  services,  for  which  this  people  are  from  their  indifference 
well  fitted. 

I  am  asked  if  Americans  can  hold  real  estate  in  China?  I  am  not 
informed  upon  that  point.  I  believe  the  English  are  so  allowed,  and  if 
so,  under  the  treaty,  we  ought  to  stand  on  the  same  ground.  Certainly 
most  foreign  nations,and  perhaps  all,  have  that  privilege  with  us.  Upon 
arriving  in  California,  in  eighteen  hundred  and  fifly-nve,  I  found  a  dif- 
ference in  our  treaties  with  other  nations;  under  them  some  foroignere 
could  hold  and  transmit  real  estate  here,  and  some  could  not.  I 
addressed  and  published  an  article  upon  that  subject,  and  drew  a  bill, 
which  was  passed  at  the  session  of  eighteen  hundred  and  fifly-six.«  That 
Act  remains  in  force,  and  fully  secures  to  foreign  heirs  transmission  and 
inheritance  of  California  estates. 

If  it  is  thought  desirable  to  exclude  Chinese  from  holding  real  estate, 
and  I  think  it  is,  I  hope  the  treaty  will  be  made  to  so  declare.  The  com- 
mon law  of  England  excniding  all  foreigners  from  ownerehip  of  lands 
was  founded  upon  a  just  jealousy  of  forei^  influence,  may  perhaps  be 
extended  over  those  so  distinctly  separated  from  us  in  intellectual  con- 
stitution as  are  the  Chinese. 

Other  objections  are  made  to  the  Chinese,  that  they  are  dishonest, 
filthy,  etc.  In  these  respects  they  are  certainly  a  very  singular  people. 
I  have  said,  as  to  fulfillment  of  contracts,  I  have  found  them  honest  up 
to  the  average,  and  yet  paradoxical  as  it  may  seem,  in  almost  every  way 
they  will  contrive  some  little  sneaking  advantage,  laughable  for  its  sim- 
plicity, and  for  the  utter  indifference  they  exhibit  when  exposed.  So 
shameless  are  they  when  detected  os  to  lead  one  to  suppose  that  at  least 
in  their  dealings  with  us  they  are  inca(>able  of  distinguishing  right  from 
wrong. 

I  have  found  them  scrupulously  cleanly  in  their  person  beyond  the 
white  laborer,  but  in  their  aggregation,  filthy  beyond  description.  I  have 
been  through  Chinatown  with  Eastern  gentlemen  and  ladies  of  the 
highest  social  position,  and  have  marked  the  horror  which  the  life 
exposed  created  with  those  who  had  not  been  hardened  by  familiarity. 
Prostitution,  passing  through  every  stage  of  lust,  had  become  bestialized 
in  every  quality  a  manifestation  of  which  human  nature  was  capable. 
Contagion  and  filth  beprond  description ;  dens  filled,  one  which  we 
entered,  say  twelve  by  fifteen  feet,  with  fifteen  persons,  some  of  them 
white,  in  it,  in  every  stage  of  stupefaction  from  opium,  down  to  a  sleep 
where  breathing  was  intermitted  and  life  apparently  was  ebbing  to  its 
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close.  And  tripping  with  lifted  garments  through  this  noiaome  sopne, 
shrinking  from  the  touch  of  the  beings  there,  were  those  who  typified 
Americin  civilization — the  fair  brow,  the  pure  eye,  the  white  trembling 
lip.  Who  oould  fail  to  see  that  between  these  races  there  was  a  gulf  as 
deep  as  that  which  separated  Dives  from  the  heaven  he  had  lost.  In 
looKing  at  these,  who  could  fail  to  exclaim :  "  Lord,  why  hast  thou 
made  all  things  in  vain." 

The  complaints  made  here  by  delegates  from  San  Francisco,  especially 
those  of  Mr.  O'Donnell,  1  have  no  doubt  are  fully  justified  by  the  facts. 
The  condition  of  things  which  is  alleged  to  exist,  does  so,  I  am  per- 
suaded, by  the  connivance  of  officials,  who  are  especially  charged  with 
the  duty  to  suppress  these  evils  which  they  foster  and  protect.  The 
Chinaman  has  money,  and  be  has  long  since  learned  that  official 
blindness  is  created  by  its  touch.  The  foulness  of  Chinatown,  its  lep- 
rosy, sod  crimes,  arc  as  well  known  to  the  police  as  are  the  streets,  and 
are  sources  of  a  large  revenue  to  them. 

Sad  as  is  this  picture,  hateful  and  destructive  to  progress  as  if  this 
presence,  I  do  not  think  the  evils  at  present  existing  are  the  worst  we 
mav  have  to  endure. 

ffae  growth,  culmination,  and  ending  of  governments  «nd  peoples 
seem  to  follow  a  fixed  law.  They  struggle  against  difficulty,  grow  in 
mind,  become  cultlrate<l,  learned;  arta,  science,  and  moral  character 
are  attained;  they  become  rich,  luxurious,  enervated,  corrupt.  When 
thus  weakened  they  fall,  because  of  want  of  vital  force,  or  are  overcome 
by  exterior  barbaric  force.  Barbarism  is  the  end.  To-day  we  have 
attained  the  second  stage.  We  are  comparatively  cultivated  and  rich. 
We  are  even  now  showing  signs  of  decadence.  By  a  singular  fatality 
we  are  confronted  with  this  people  with  whom  we  parted  six  thousand 
yean  ago  on  the  plains  of  Central  Asia.  They  number  nearly  five  hun- 
dred millions  of  people.  They  are  fatalists,  reckless  of  life  and  its 
expenditure.  They  are  becomiug  possessed,  and  skillful  in  the  use  of 
arras.  They  are  fast  creating  a  navy  superior  to  ours,  and  are  appar- 
ently making  phenomenal  advancement  in  warlike  power  and  skill. 
An  English  statesman  has  lately  expressed  serious  apprehensions  as  to 
this  people,  and  of  the  efiect  which  its  precipitation  upon  the  outer  races 
'ill  produce  upon  human  progress.  I  confess  I  share  his  views,  and 
consequent  fears.  We  are  more  exposed  to  a  Chinese  invasion  than 
were  the  Southern  European  Empires  when  overrun  and  conquered  by 
the  Northern  hordes. 

China  is  more  truly  a  storehouse  of  nations  than  was  Northern 
Europe.  I  submit  that  any  further  change  from  the  direction  indicated 
is  at  least  a  factor  worthy  of  serious  consideration.  In  this  view,  it 
becomes  not  only  doubly  important,  but  it  becomes  a  necessity  to  pre- 
vent this  inmiigration — to  give  China  no  foothold  here;  and  while  I, 
for  one,  desire  friendly  relations  with  the  Chinese  people,  I  desire  to 
shake  hands  with  them  across  an  ocean. 

Bat  as  important  as  the  attainment  of  this  result  may  be,  I  am  not 
willing  to  attain  it  by  means  which  violate  my  oath  to  support  the 
Constitution  of  the  United  States,  nor  to  disregard  a  treaty  made  under 
its  authority. 

Noneeessityexistsforanysuch  procedure.  Letthegovemmentalonco 
propose  a  modification  of  the  Burlingame  treaty,  such  as  we  desire.  If 
our  overtures  are  not  ncccpted,  give  reasonable  notice  of  the  abrogation 
"f  the  treaty,  and  then  procee<l  to  such  independent  action  as  will  at 
once  furnish  a  remedy  for  the  evils  under  which  we  sufTer,  and  vindi- 
cate our  right  by  the  whole  power  of  the  nation. 

Ma.  CAPLES.  Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Tbi  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
>«  sit  again. 

COMHITTIK  ArrOIMTRD. 

Tbi  president  announced  the  following  as  the  committee  under 
the  resolution  of  Mr.  Dowling,  adopted  on  December  ninth :  Messrs. 
Bsmes,  Howard,  and  Dowling. 

ADJOCRKHKNT. 

Ma.  CAPLES.      I  move  that  the  Convention  take  a  recess  until 

seven  o'clock  p.  m. 
MtSTEDMAN.     I  move  that  the  Convention  adjourn.  • 

The  motion  prevailed,  and,  at  four  o'clock  and  twcuty-six  minutes, 

the  Convention  stood  adjourned    until  to-morrow  morning  at  nine 

o'clock  and  thirty  minutes. 


SEVENTY-SIXTH  DAY. 

Bacramksto,  Thursday,  December  12th,  1878. 

The  Convention  met  in  re^lar  session  at  nine  o'clock  and  thirty 
minutes  a.  m.,  .President  Iloge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Aidiews, 

Ayers, 

Barbour, 

Barnes, 

Barry, 

Besntecher, 

Btleher, 

BhekaW, 


Boucher, 

Cowden, 

Brown, 

Cross, 

Burt, 

.Crouch, 

Caples, 

Davis, 

Casserly, 

Dean, 

Chapman, 

Dowling, 

Charles, 

Doyle, 

Condon, 

Dudley,  of  San  Joaquin, 

Dudley,  of  Solano, 

liainpson. 

Shafler, 

Dunlap, 

Larkin, 

Shoemaker, 

Eagon, 

Larue, 

Shurtleff, 

Edgerton, 

Lavigne, 

Smitb,or  4th  District, 

Estee, 

Lewis, 

Smith,  of  San  Francisco, 

Estey, 

Lindow, 

Soule, 

Evey, 

Mansfield, 

Stedman, 

Farrell, 

Martin,  of  Alameda, 

Steele, 

Filcher, 

Martin,  of  Santa  Cruz, 

Stevenson, 

Finney, 

McCallum, 

Stuart, 

Freeman, 

McCumas, 

Sweasey, 

Freud, 

McCoy, 

Swenson, 

(iarvey. 

McFarlaud, 

Swing, 

Gorman, 

MoNutt, 

Terry, 

Grace, 

Miller, 

Thompson, 

Graves, 

Mills, 

Tinnin, 

Gregg, 

Moffat. 

Town  send. 

IlaleT 

Moreland, 

Tully, 

Hall, 

Morse, 

Turner, 

Harrison, 

Murphy, 

Tuttle, 

Harvey, 

Nason, 

Vacquerel, 

Heiskell, 

Nelson, 

Van  Dyke, 

Hcrrington, 

Neunaber, 

Van  Voorhies, 

Hilborn, 

Noel, 

Walker,  of  Marin, 

Hitchcock, 

O'Donnell, 

Walker,  of  Tuolumne, 

Holmes, 

Ohleyer, 

Waters, 

Howard, 

O'SuUivan, 

Webster, 

Huestis, 

Overton, 

Weller, 

Ilughcy, 

Porter, 

Wellin, 

9 

Hunter, 

Prouty, 

West, 

Inman, 

Reddy, 

Wickes, 

Johnson, 

Beed, 

White, 

Jones, 

Reynolds, 

Wilson,  of  Tehama, 

Joyce, 

Bliodes, 

Wilson,  of  Ist  District, 

Kelley, 

Ringgold, 

Winans, 

Keyes, 

Rolfe, 

Wyatt, 

Kleine, 

SchcU, 

Mr.  President. 

Laine, 

Schomp, 

ABSEKT. 

Barton, 

Campbell, 

Horold. 

Bell, 

Fawcett, 

McConnell, 

Berrj-, 

Glascock, 

Pulliam, 

Biggs, 

Hager, 

Smith,  of  Santa  Clara. 

Boggs, 

LEAVI  OP  ABSINCR. 


Leave  of  absence  was  granted  to  Mr.  Campbell  for  three  days,  and 
indefinite  leave  of  absence  to  Messrs.  Pulliam  and  Smith,  of  Santa  Clara, 
on  account  of  sickness. 

THR   JOCRXAL. 

Mb.  CAPLES.    I  move  that  the  reading  of  the  Journal  be  dispensed 
with  and  the  same  approved. 
So  ordered. 

PKTITIOK — mechanics'  LIEKS. 

Mb.  GORMAN  presented  the  following  petition,  signed  by  a  number 
of  mechanics  and  others,  citizens  of  California,  asking  for  a  provision  in 
the  Constitution  for  a  lien  law: 
To  the  President  and  membetB  of  the  Constitntional  Convention : 

Grntlrmcn:  'I'he  undersigned  rcipeetfblly  represent  that  the  practical  working 
of  the  present  le)dslatioii,  hihI  decisLtna  of  Supreme  Court.  Iiaaed  thereon,  reKatd- 
tng  tbo  riglits  of  mechiinics,  niaterlul-mpn,  and  latiorcrs  to  a  lien  for  their  labor  and 
uiatelial  hinilsbed,  is  such  that  thuse  who  in  a  roenaure  depond  upon  such  lav  for 
JuHl  protection  fiall  in  nearly  all  caws  to  obtain  it,  bccaoee  of  the  iuefBcient  working 
uf  said  law. 

Wherefore,  we  pray  jou  to  declare  in  our  organic  Inw  the  right  of  every  mechanic, 
niaterlal-man.  and  laborer  to  a  perfect  Hen  on  the  thiiiff  whervon  his  lalrar  lias  tieen 
expended,  or  for  which  his  materials  have  been  furnished. 

Moreover,  ««e  would  state  tliat  we  would  bo  salisftod  with  amendment  number  one 
hundred  and  sixty^even,  introduced  by  Mr.  Van  il.vke,  on  Octotwr  tenth,  eiKhteeii 
hundred  and  seventy-eight,  and  read  and  referred  to  (X>mmittee  on  Miscellaueoos 
Sulijects,  aa  follows; 

"Sectioh  — .  Uecbanics,  material-men,  artisans,  and  laborers  of  every  class  shall 
have  a  lion  upon  the  property  on  which  they  have  bestowed  labor  or  furnished 
materials,  Ibr  the  vitlue  of  such  ialfor  done  and  materials  furnished,  and  the  Legia- 
laiure  siiall  provide  by  law  for  the  speedy  and  efficient  enforcement  uf  said  liens. ' 

And  your  petitioners  will  ever  pray. 

Referred  to  the  Committee  on  Miscellaneous  Subjects. 

CHINESE  HEMOBIAL. 

Mr.  HARRISON.  Mr.  President:  During  the  early  days  of  this 
session,  a  resolution  was  introduced  by  the  gentleman  from  San  Fran- 
cisco, Mr.  Barbour,  providing  for  a  rnemorial  to  Congress  asking  for  the 
abrogation  of  the  Burlingame  treaty.  This  resolution  was  referred  to 
the  Committee  on  Chinese,  where  it  now  remains,  no  action  having 
been  taken  on  it.  I  do  not  propose  at  this  time  to  enter  upoji  any 
discussion  of  the  great  Chinese  curse,  as  it  aflTccts  the  people  of  the  State 
of  California,  nor  to  refer  at  any  length  to  the  keen  anxiety  with  which 
our  people  are  looking  to  the  deliberations  of  this  body,  as  well  as  to 
all  other  properly  constituted  authorities  of  the  land,  for  relief.  I  am 
safe  in  asserting  with  confidence,  however,  that  there  is  not  a  constitu- 
ency represents  on  this  floor,  nor  I  think  any  gentleman  representing 
a  constituency  in  this  body,  who  do  not  thoroughly  sympathize  with 
and  heartily  indorse  every  legitimate  move  looking  to  the  extinguish- 
ment of  this  accursed  coolie  competitkm,  and  the  removal  from  our 
midst  of  these  hateful  Mongolians — a  race  whose  characteristics  have 
.been  so  completely  summarized  in  the  pithy  saying  of  the  distinguished 
Senator  from  Nevada:  "Their  vices  corrupt  our  youth,  and  (heir 
virtues  slarve»our  lAen." 
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BecogniziDg  the  unanimity  or  the  people  of  our  State  upon  this 
all-abeorbine  question,  I  am  anxious,  Mr.  President,  that  no  unneces- 
sary delay  sEaU  intervene  it  thedraftin);  and  forwarding  of  this  memo- 
rial. Congress  is  now  in  session,  and  the  present  being  a  short  one,  the 
session  will  have  more  than  half  expired  before  the  memorial  can  be 
laid  before  the  body,  even  with  the  moat  complete  expedition  on  our 
part;  and  I  am  anxious  that  whatever  of  good  may  result  from  it,  will 
not  be  thrown  in  jeopardy  by  any  delay  on  the  part  of  this  Convention 
in  not  getting  it  before  Congress  in  time  to  enable  it  to  receive  some 
consideration  from  that  body. 

Personally,  however,  I  am  not  disposed  to  anticipate  from  this  memo- 
rial any  great  result.  The  evident  aisposition  of  that  part  of  the  United 
States  lying  east  of  the  Rocky  Mountains,  upon  this  Cninese  question,  is 
so  utterly  at  variance  with  any  sympathy  or  understanding  of  the  pros- 
trate condition  of  our  labor  on  the  Pacific  Coast,  that  it  would  be  idle  to 
hope  it.  Already  that  great  and  Insidious  soptarchy,  the  Chinese  Seven 
Companies,  with  its  insatiate  commercial  greed,  seeing  where  their  labors 
to  retain  and  increase  their  foothold  In  our  country  will  be  most  effect- 
ual, have  transferred  their  efforts  to  the  East,  and  the  journals  of  that 
section  are  teeming  with  editorials  and  leaders  extolling  the  industry, 
honesty,  virtue,  and  benefits  of  the  Chinese  as  a  race,  attributing  to  their 
presence  in  our  midst  advantages,  and  with  a  maudling  sentimentality, 
as  false  in  fact  as  it  is  pernicious  to  our  future,  setting  up  the  principle 
that,  according  to  the  underlying  ideas  which  created  our  government, 
we  can  no  more  deny  or  resist  this  Chinese  immigration  than  the  immi- 
gration which  comes  to  us  from  any  of  the  oppressed  nations  of  the 
earth. 

There,  also,  we  see  another  step — the  naturaliiation  and  conversion 
into  citizens  of  several  of  the  representatives  of  this  non-asslmilating 
race — viewed  with  distrust,  and  accepted  almost  without  dissent,  by  these 
same  journals,  which  reflect  in  a  great  measure  the  sentiment  of  the 
people  of  that  section,  while  on  the  other  hand  the  honest  and  indignant 
wail  of  our  people  here,  who  feel  the  blight,  Is  denounced  as  incendiary 
vanorings  ofdemagogism. 

The  President  of  the  United  States,  in  bis  annual  message  to  Congress 
upon  the  general  condition  of  the  country,  wholly  Ignores  the  question, 
and  his  lutiewarmness,  or  I  might  better  say  indifference,  to  our  situa- 
tion,  Is  typical  of  the  general  sentiment  there.  This  seems  to  be  a  strange 
and  anomalous  attitude  for  the  General  Government  to  stand  in  with 
reference  to  a  part  of  the  country;  but  that  Is  by  no  means  a  new  one 
on  the  part  of  the  National  Government  with  reference  to  the  Pacific 
States,  the  history  of  the  past  legislation,  where  the  interests  of  these 
States  have  been  in  question,  will  amply  prove. 

Still,  although  comparatively  hopeless  of  anv  successful  issue,  I  am 
anxious  to  have  the  memorial  speedily  forwarded.  It  will  perhaps  be 
the  most  thoroughly  authenticate  protest  upon  the  Chinese  question  yet 
submitted  from  this  State,  and  will  place  the  St«te  squarely  on  the 
record,  and  the  General  Government  will  be  forced  Into  the  acknowl- 
edgment of  the  fact  that  if  the  Burlingame  treaty  is  the  great  bulwark 
which  protects  this  accursed  Mongolian  invasion,  and  during  the  exist- 
ence of  which  we  can  do  nothing  to  relieve  ourselves — which  possibil- 
ities, I  desire  to  say  here  emphatically,  I  in  no  manner  admit — then 
unless  the  General  Government  o))enly  ignores  the  material  and  social 
future  of  this  coast  entirely,  the  Burlingame  treaty  "must  go." 

For  myself,  sir,  the  paramount  and  overriding  question  which  brought 
ma  to  a  place  in  this  body,  and  the  all-absorbing  idea,  which  I  am  free 
to  aay,  tinctures  all  of  my  positions  upon  every  question  which  is  or  has 
yet  to  come  before  it,  emIxMlled  in  that  familiar  and  honored  slogan, 
now,  and  from  the  first,  the  inherent  spirit  of  the  party  of  which  1  am 
proud  to  be  called  a  member,  "  the  Chinese  must  go !"  And  upon  this 
rock  I  will  build  my.  faith,  and  neither  the  gates  of  h — II  or  the  Burlin- 
game treaty  "shall  prevail  ajKainst  it." 

I  therefore  ofTer  the  following  resolution : 

Thb  SECRETARY  read: 

Raolwdy  That  the  Committe«  on  Chinese,  to  whom  vas  referred  the  resolntfon 
■abmflted  by  the  gentleman  from  S«n  FimncfBCn,  Mr.  Bartwur,  providing  for  a 
memorial  to  Congreas  aking  for  the  abrogation  of  the  Burlingame  treaty,  be  and 
they  are  hereby  directed  to  report  the  same,  together  with  the  memorial  contem- 
plated, at  their  earlioat  convenience. 

The  president.    The  question  is  on  the  adoption  of  the  resolu- 
tion proposed   by  the  gentleman  from  San  Francisco. 
The  resolution  was  adopted, 

NOTICC. 

Mb.  WEBSTER.  Mr.  President :  I  give  notice  that,  to-morrow,  I  will 
offer  an  amendment  to  Rules  Fifty-six  and  Forty-three,  to  read  as  fol- 
lows: 

Amend  Rule  Forty-three  so  as  to  read  as  follows: 

KVLI  NOHBIR   POBTT-THBER — TIMIS  A  HKMBEB  MAT  SPBAE. 

No  member  shall  apeak  more  than  twice  on  any  one  question,  nor 
more  than  fifteen  minutes  at  any  one  time,  without  first  obtaining  leave 
of  the  Convention,  nor  more  than  once  until  other  members  who  have 
not  spoken  shall  speak,  if  they  so  desire. 

Amend  Rule  Number  Fifty-six  so  as  to  read  as  follows : 

BOLK  NDlfBIB  PIFTT-SIX. 

The  rules  of  the  Convention  shall  be  observed  in  Committee  of  the 

Whole,  so  far  as  they  may  be  applicable,  except  that  the  ayes  and  noes 
shall  not  be  taken,  but  the  previous  question  may  be  moved;  provided, 
that  when  the  previous  (question  is  sustained,  it  shall  only  apply  to  the 
amendments  then  pending,  and  other  amendments  may  be  offered  to 
the  section. 
Laid  over  for  one  day. 

RESOLUTIONS — LAND  AND  BOHKSTEADS. 

Mr.  O'SULLIVAN.    Mr.  President:  I  offer  a  resolution. 
TuR  SECRETARY  read  i 


BttUvid,  That  the  Committee  on  Land  and  Homeatead  Exemption  are  required 
to  report  to  tbia  ConTention  immediately,  or  give  anfflcient  reaaona  for  not  doing  ao. 

Mr.  O'SULLIVAN.  There  is  every  reason  in  the  world  why  this 
resolution  should  pass.  The  work  of  that  committee  was  finished  over 
four  weeks  ago,  and  they  have  never  done  any  business  since.  The 
propositions  were  passed  upou,  and  a  majority  of  them  voted  down — 
the  main  propositions  on  the  land  question.  The  minority  of  that  com- 
mittee, consisting  of  four  members,  have  their  report  reaily,  and  are 
waiting  to  report.  Now,  there  Is  no  excuse  in  the  world  for' this  delay 
on  the  part  of  the  majority.  It  looks,  indeed,  as  if  there  was  a  deliber- 
ate intention  to  stifle  this  land  question.  I  don't  say  that  it  is  so,  but  I 
say  it  has  every  ap|>earance  of  it;  therefore,  1  demand  immediate 
action,  so  as  to  know  what  excuse  the  majority  have  for  not  reporting. 
I  am  rea<ly  to  make  a  minority  report  now  at  any  moment,  Mr.  Presi- 
dent ;  and  if  it  is  the  intention  to  stifle  this  land  question,  we  have  a  right 
to  know  it,  so  that  we  can  make  it  hot  for  these  bloated  landholders. 
This  is  a  question  that  must  not  be  stifled,  for  the  minority  are  going  to 
be  heanl  before  this  (;onvention. 

Thr  president.    The  question  is  on  the  adoption  of  the  resolution. 

A   QUESTION   OF   PRIVILEGE. 

Mb.  SIIAFTER.  Mr.  President:  I  rise  to  a  question  of  privilege  in 
regard  to  the  report  in  the  Record-Union,  of  the  few  remarks  I  made 
yesterday.  I  have  to  apologize  because  my  voice  is  not  of  the  best,  and 
I  am  well  aware  that  it  Is  very  difficult  to  hoar  amid  the  great  confusion 
In  this  hall.  I  am  reported  as  having  said  that  the  Chinese  could  become 
citizens.  I  never  entertained  any  such  notion.  I  never  said  such  a 
thing.  I  argued  that  under  the  treaty,  the  Chinese  could  become  per- 
manent residents,  because  it  was  included  in  the  treaty.  I  said  they 
could  have  become  citizens  like  the  people  of  any  other  nationality,  hail 
It  not. been  for  the  tall  end  of  the  section,  which  says  they  cannot 
become  citizens.  I  am  charged  again  with  saying  that  the  same  objec- 
tions could  be  urged  against  the  Irish.  I  do  not  charge  the  reporters 
with  intentionally  misijtating  it;  I  have  no  idea  that  they  did.  I  never 
said  any  such  thing,  however.  I  never  thought  any  such  thing.  I 
meant  to  say  that  the  Irish,  forty  years  ago,  were  objected  to  upon  the 
ground  of  cheap  labor.  No  man  ever  heard  me  utter  a  word  disrespect- 
ful to  the  Irish  on  account  of  their  nationality,  and  nobody  ever  will 
hear  mo  utter  a  word.  The  Irish  are  entitled  to  the  same  respect  as 
people  coming  from  any  other  part  of  the  world,  and  no  more.  They 
stand  upon  the  same  ground  of  equality,  and  I  spurn  any  man's  asser- 
tion that  I  have  in  my  heart  any  feellug  towards  them  because  of  their 
nationality,  because  I  never  did  have.  I  was  brought  up  an  old  line- 
back,  yellow-bellied  abolitionist,  and  I  believe  they  stand  upon  au 
equality  with  me  and  all  other  men,  and  no  higher. 

Mb.  WELLIN.  Mr.  President:  I  sat  close  by  the  gentleman  when 
he  was  siioaking,  and  I  am  satisfied  that  he  had  no  idea  of  slandering 
the  peo|>le  of  any  nationality. 

Mr.  BARNES.    I  have  a  resolution. 

Thk  PRESIDENT.  The  resolution  of  the  gentleman  from  San  Fran- 
cisco, Mr.  O'Sullivan,  is  before  the  Convention.  The  question  is  on  the 
adoption  of  the  resolution. 

Ma.  BROWN.  Mr.  President:  I  will  state  that  the  Chainnan  of  that 
committee  is  not  present.  1  believe  he  is  absent  on  account  of  sickness. 
That  is  my  understanding.  Now,  sir,  I  have  no  opinion  as  to  there 
being  any  disposition  whatever  to  stifle  that  report,  as  stated  by  the 
gentleman  from  San  Francisco.  I  have  looked  myself,  time  and  again, 
to  see  something  upon  this  subject,  and  I  have  been  a  little  surprised 
that  the  report  was  not  made.  But  I  have  concluded  it  was  because  this 
(Convention  has  abundant  business  on  hand,  and  consequently  there  is 
no  demand  for  the  report,  because  no  action  could  be  taken.  Whether 
that  is  the  correct  reason  or  not  I  cannot  sa^.  But  I  do  think  it  is 
unfair  and  uncalled  for  to  hold  out  the  impression  here  that  there  is  an 
effort  upon  the  part  of  that  committee  to  stifle  and  suppress  action  on 
this  question.  That  committee  went  through  with  its  business,  and 
acted,  as  far  as  I  could  see,  very  fairly,  discussed  the  measures  fairly,  and 
arrived  at  Its  conclusions,  and  I  doubt  not  the  Chairman  will  make  his 
report  in  good  time.  But  to  pass  a  resolution  here  requlrlne  an  imme- 
diate report,  when  the  Chairman  is  sick  in  his  bed,  I  think  would  be 
wrong  on  the  part  of  the  Convention,  and  I  hope  the  resolution  will  not 
be  passed.  I  am  convinced  that  the  report  will  be  made  in  good  time, 
and  I  do  not  see  any  use  in  pushing  the  committee.  The  report  could 
not  be  taken  up  at  this  time  anyway.  I  hope  the  resolution  will  be 
voted  down. 

Ma.  ANDREWS.  Mr.  President:  I  believe  Mr.  Smith,  the  Chairman 
of  that  committee,  is  sick.  I  know  he  has  not  been  well  for  some  time. 
I  think  he  is  sick  in  bed.  I  move,  therefore,  that  the  resolution  be  laid 
on  the  table. 

Carried. 

FUNERAL  EXPENSES. 

Mr.  BARNES.    Mr.  President :  I  wish  to  offer  a  resolution : 

Wberkas,  The  expenses  incurred  in  the  funeral  obeeqales  of  Honorable  J.   H. 
Strong  and  Honorable  B.  F.  Kenny  amount  to  the  sum  of  six  hundred  and  fifty- 
one  dollarB,  and  the  Controller  of  State  baa  declined  to  allow  the  aame  to.  be 
drawn  from  the  appropriation  for  the  expenses  of  the  Convention  ; 
Hetolvfd,  That  an  assessment  of  four  dollars  and  forty  cents  be  levied  upon  each 
of  the  members  of  this  body  to  pay  said  expenses ;  and  that  the  SergesntHlt-Anna 
be  and  is  hereby  authorized  to  collect  from  the  Ijtate  Treasurer  all  the  warrants  to 
be  issued  by  the  State  Controller  fbr  the  |ier  diem  of  members  for  the  current  wet-lc, 
and  deduct  therefrom  the  sum  of  four  dollara  and  forty  cents  per  member,  and  apply 
the  sanie  to  the  payment  of  said  fnnorai  expenses. 

The  PRESIDENT.    The  (question  is  on  the  adoption  of  the  resolution. 

Mr.  BARNES.  Mr.  President:  These  expenses  were  incurred,  as 
they  properly  should  have  been,  and  it  was  supposed  that  the  Controller 
of  State  would  permit  them  to  be  paid  out  of  the  funds  of  this  Conven- 
tion. He  has  declined  to  do  so  for  reasons  which  are  satisfactory  to  him- 
self.   In  view  of  the  circumstances,  and  that  these  expenses  have  been 
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incurred  by  order  of  this  Convention,  and  for  a  moet  worthy  purpose,  I 
think  there  will  be  no  objection  to  the  resolution.  I  know  tliis  question 
was  submitted  to  the  Supreme  Court,  in  aome  shape,  I  know  not 
«x<elly  what;  I  only  know  the  eflbrt  failed. 

Ml.  ROLFE.  Did  I  understand  that  the  Supreme  Court  has  decided 
this  matter? 

Ml.  B.\RK£S.  I  understand  the  Supreme  Court  decided  that  it  was 
not  a  case  for  their  interference.  That  the  application  could  not  be  made 
to  them  unless  it  passed  through  a  certain  groove.  They  said  they  could 
not  determine  anything  about  it.  They  hred  the  legal  committee  out 
of  theCourt-room  and  adjourned  mne  die.  ' 

IJi.  WELLIN.  Is  it  not  the  fuct  that  the  case  was  presented  in  such 
a  bungling  manner  that  the  Court  could  not  hear  it?  I  have  been  so 
informed. 

Ml.  BARNES.  I  have  no  doubt  that  this  committee  would  have  suc- 
««ded  if  my  colleague  from  San  Francisco  (Mr.  Wellin)  bad  been 
Chairman  of  it.  My  only  regret  is  that  he  waa  not  added  to  the  com- 
mittee to  settle  the  question. 

Ma.  HILBORN.    Who  were  the  committee? 

Ml  BARNES.  I  do  not  propose  to  indulge  in  any  personalities  in 
delate.  [Laughter.]  I  prefer  to  leave  this  committee  to  the  merited 
oblirion  into  which  it  has  fallen.  But  we  have  lost  our  chance,  and 
Ibismoney  ought  to  be  paid.  Xow,  sir,  it  is  too  much  to  ask  of  the 
Serte>nt-at-Arms  that  he  shall  take  a  substTiption  paper  and  run  around 
to  ul  the  members.  It  is  simply  a  matter  of  business,  and  this  money 
ought  t«  eome  out  of  all  alike.  Let  him  collect  all  the  warrants,  deduct 
the  amount  from  each,  and  that  will  be  the  end  .of  it.  The  money  must 
be  paid. 

Ml.  BARRT.  The  necessity  of  the  resolution  is  so  obvious  I  trust  it 
will  be  passed  without  anything  more  being  said  about  it. 

Til  PRESIDENT.    The  question  is  on  the  adoption  of  the  resolution. 

It  was  adopted  unanimously. 

MEHORUI,   TO   CONQRESS. 

MlESTEE.  *  Mr.  President:  I  Imve  a  memorial  which  I  wish  to 
offer. 

The  secretary  read : 
To  tb«  Praldent  of  the  United  StAteff,  the  Senate  and  Huiue  uf  R«presentatlTes : 

Tb«  Conitltutlonol  Convention  of  the  State  of  California,  duljr  assembled  and  now 
In  icaiion  bj  anthority  uf  law,  by  a  unanimous  vote  of  said  Convention,  the  naniea 
vf  vikcw memben  are  by  tliuniselven  signiHl  to  tills  memorial,  i^espcctfully  represent: 

That,  for  many  years  past,  largo  numbers  of  Cliinese  liavo  come  into  our  Mate, 
until  the  Qamber  uf  adult  niiite  Mongulians  now  exceeds  ono  hundretl  and  twenty 
thniuiid.  That  they  are  an  inferior  race  of  men,  incapable  of  aaiimilation  with  the 
Amrrican  people,  or  of  becoming  cttizens  of  the  American  nation.  Tliat  their  laws 
and  ciutoms,  wbich  they  bring  with  them  and  ever  rotaln,  differ  from  those  of 
aaj  cirilised  people ;  that  liiey  havu  no  families;  that  they  are  the  pauper  element 
oti  natiuD,  where  want  Is  the  rule  and  plenty  the  exceprlou,  and  where  this  class  ol 
people,  like  t  ther  animals,  seek  fur  food  only,  and  have  no  other  ambition  ;  that  the 
pnscDce  la  such  large  numbetii  of  this  class  of  servile  laliorera  is  closing  every 
aveDQe  to  free  white  labor,  and  rendering  it  impossible  for  white  laborers  with 
fiunilies  to  live  in  this  State;  that  civilization  is  more  expensive  than  pauperism, 
and  beoce  civilized  while  men  cannot  compete  with  Mongolian  labor;  that  the 
Chinese  are  semi-nom.idir,  living  In  the  open  air,  or  In  tents  and  outhuuses,  except 
Id  oer  Urge  cities,  and  have  few  of  the  expenses  which  white  men  are  subject  to; 
that  ia  a  hirge  degree  the  Chinese  came  here  under  contract  with  soma  of  their  own 
people,  who  control 

Ml.  BARBOUR.  Mr.  President:  I  move  that  the  further  reading 
be  dispensed  with,  and  that  it  be  referred  to  the  Committee  on  Chinese. 

Ml.  ESTEE.  I  would  like  to  have  it  read.  The  Secretary  seems  to 
bare  some  trouble  with  my  writing,  and  if  the  Page  will  return  it  to  me, 
I  Till  ntd  it. 

Thi  PRES(t)EXT.  The  motion  is  to  dispense  with  the  reading,  and 
refer  it  to  the  Committee  on  Chinese. 

Lost. 

Ml.  ESTEE.    I  will  read  it  myself.    [Reads.] 
To  the  President  of  the  Cuited^lntea,  the  Senate  and  Honaa  of  Bepresentatlvea : 

Th«  Constitutional  Convention  of  the  State  of  California,  duly  assembled,  and  now 
in  icssloD  by  authority  of  law,  by  the  unanimous  vote  of  said  Convention,  tlie  namee 
sf  vbose  members  are  hy  tliemselves  signed  to  this  memorial,  reapectftilly  represent 
that  for  many  yean  past  largo  nuniben  of  Chinese  have  come  into  our  State;  that 
the  number  of  adult  male  Mongolians  now  here  exceeds  one  hundred  and  twenty 
thoassQd;  that  they  are  an  inferior  race  of  men,  Incajinble  of  assimilation  with  the 
American  people,  or  of  becoming  citizens  of  the  American  nation;  that  their  laws 
and  costoois,  which  they  bring  with  them  and  ever  retain,  difler  from  those  of  any 
dviliaed  people;  that  they  have  no  families;  that  they  are  the  pauper  element  of  a 
aatjon  where  want  is  the  rule  and  plenty  the  exception,  and  where  the  chief  aim  la 
tsobtain  food;  that  the  presence,  in  such  large  numbers,  of  so  many  servile  latwrers 
is  dcelng  every  avenue  to  white  free  Ulwr,  and  rendering  it  impossible  for  white 
Isborenwho  have  families  to  live  In  this  State  ;  that  civilization  is  more  expensive 
tbao  barbarism,  and  hence  clvllizod  white  men  cannot  compete  with  Mongolian 
labor;  that  the  Chinese  are  semi-numadlc,  living  in  the  open  air.  In  tents  and  out- 
bouses  (except  in  large  cities),  and  they  have  few  of  the  expenses  to  which  white 
nen  are  BUl>ject;  that  in  most  instances  the  Chinese  come  here  under  contract  with 
some  of  their  own  people,  who  control  their  labor  while  here;  lliat  very  many  of  the 
males  are  criminals,  and  at  least  nine  tentlis  of  their  women  here  are  prostitutes; 
that  every  ship  coming  into  our  ports  from  China  is  freighted  with  this  class  of 
laboten;  that  the  further  influx  of  this  plague  Is  viewed  with  profound  alarm  by 
every  class  of  onr  people,  and  If  allowed  to  continue  will  cast  a  blight  upon  one  of 
the  fiUrest  portions  of  our  country ;  that  the  health,  the  peace,  and  the  general  pros- 
perity of  oujT  people  depends,  lu  a  great  degree,  upon  the  e^rly  inhibition  of  this 
cbss  of  immigration. 

We,  therefore,  meet  earnestly  pray  ttiat  the  present  treaty  with  China  be  so  mod- 
tied  as  to  prohibit  the  farther  immigrmtion  of  this  class  of  Chinese  lalrorers,  or  that 
•■di  laws  be  passed  as  will  restrict  such  immigration. 

Ub.  ESTEE.  I  ask  to  have  this  referred  to  the  Committee  on  Chinese. 
I  had  it  drawn  up  before  the  resolution  was  presented  this  morning; 
heoee  I  wanted  to  nave  it  read  and  referred  to  that  committee. 

Ma.  BARNES.  What  does  the  gentleman  propose  to  do  with  this 
doetunentT  I  understood  that  this  subject  waa  left  to  the  Committee  on 
duiieae. 

Mm.  D8TEE.  I  wanted  it  read  for  this  reason:  I  am  most  anxious  to 
hsre  aome  memorial  go  to  the  power  that  can  control  this  matter,  repre- 


senting the  unanimous  voice  of  this  Convention;  and  I  believe  it  would 
be  unanimous.  It  has  been  now  some  three  or  four  weeks  since  this 
matter  came  up,  and  when  it  did  oome  up  I  supposed  the  memorial 
would  be  presented,  and  it  was  witba  view  to  hurrying  it  up  that  I 
have  presented  this. 

Mr.  miller.  There  is  no  sort  of  objection  to  this  being  referred 
to  the  Cotnmittee  on  Chinese.  We  will  hold  a  meeting  an4  present  a 
memorial,  whether  it  will  be  this  one  or  some  other  one  I  cannot  say 
until  I  hear  the  views  of  the  members  of  the  committee.  There  are 
several  already  drafted.  We  will  take  the  best  one  and  bring  it  before 
the  Convention  to-morrow.  There  can  be  no  objection  to  this  one  being 
referred  to  the  committee  to  be  considered  along  with  the  others. 

Thi  PRESIDENT.  If  there  be  no  objection  the  memorial  will  be 
referred  to  the  Committee  on  Chinese.    It  is  ao  referred. 

CBINISI   miflORATION. 

Mr.  miller.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  re|iort  of  the  Committee  on 
Chinese. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thi  CHAIRMAN.  Section  one  and  amendments  are  before  the  com- 
mittee. 

gPIECH  OF  MR.   WINANS. 

Mr.  WINANS.  Mr.  Chairman:  When  Mr.  Seward  declared  that 
there  was  an  irrepressible  conflict  between  opposing  and  repugnant 
forces  on  one  margin  of  the  continent,  he  uttered  a  truth  which,  in  this 
latter  day,  finds  its  repetition  on  the  other.  Now,  as  well  as  then,  and 
here  as  well  as  there,  there  is  an  irrepressible  conflict  between  opposing 
and  repugnant  forces.  That  conflict  there,  eventuated  in  a  holocaust  of 
blood.  What  may  be  its  issue  here  ?  lie  alone,  who  holds  the  destinies 
of  nation)  in  the  hollow  of  His  hand,  can  determine;  and,  sir,  unless 
relief  be  had,  the  portents,  signs,  and  omens  of  the  time  point  to  a 
sanguinary  future.  You  cannot  mingle  two  races  where  there  is  no 
compatibility  and  no  power  of  assimilation. 

Wnen  Sparta  overcame  the  Helots,  it  was  to  conquer,  and  coerce,  and 
turn  them  into  slaves.  There  was  no  possible  assimilation,  and  the 
Ileluts  soon  perished  from  the  face  of  earth.  When  the  white  man  set 
his  foot  upon  this  continent  he  drove  the  red  man  from  his  path  into  the 
Western  wilds.  Before  the  advancing  march  of  civilization  the  red  man 
still  receded,  until  now  the  relics  of  that  fated  race  are  swiftly  passing  to 
those  happy  hunting  grounds  which  lie  beyond  the  boundaries  of  time. 
Here,  again,  there  was  no  compatibility  and  no  power  of  assimilation. 
And  now,  as  in  the  past,  when  the  uncounted  and  innumerable  hordes 
of  Asia  are  pouring  in  upon  us,  there  is  no  compatibility  and  no  power 
of  assimilation.  The  stronger  will  absorb  the  weaker,  and  the  result 
may  follow,  if  relief  is  not  obtained,  that  the  white  race  will  succumb  to 
their  Mongolian  invaders.  There  can  be  no  union,  no  coalescence,  no 
commixture,  because  the  Chinese  belong  to  a  different  people  from  our 
own;  different  in  character,  in  culture,  and  in  creed;  difierent  in  the 
diversity  of  the  distiuctive  races  of  the  gl<)}>e;  difierent  to  the  extent 
that  they  stand,  in  all  respects,  contrasted  and  repugnant. 

The  Chinaman  is  a  barbarian.  His  habits,  instincts,  and  pursuits  are 
entirely  alien  to  the  nature  and  character  and  customs  o£  our  people. 
Ke  bows  down  before  an  idol,  and  rejects  the  worship  of  the  true  God. 
Even  in  the  frantic  fanaticism  of  the  French  Revolutionists  there  was 
something  manlier  than  this,  for  they  deified  the  noblest  faculty  of  man — 
the  reason — and  not  a  thing  of  wood  or  stone.  He  is  cruel,  treacherous, 
and  revengeful.  He  has  lived  under  a  dominion  entirely  foreign  to  our 
institutions,  and  subject  to  a  law  antagonistic  to  our  own.  He  holds  in 
our  midst  an  imperium  in  imptrio.  And,  sir,  even  in  his  demise  he  is 
hostile  to  the  land  wherein  he  was  an  alien  sojourner,  for,  while  in  life 
he  exists  in  hostility  to  our  customs,  in  death  he  shrinks  from  the  pol- 
lution of  our  soil.  Sir,  the  two  races  are  absolutely  irreconcilable  in 
their  nature,  and  cannot  coexist.  The  one  must  absorb  the  other,  and 
this  absorption  will  be  governed  by  the  force  of  numbers.  Unless  stayed 
by  the  hand  of  power  they  will  continue  to  come  in  countless  myriads, 
such  as  no  man  can  number. 

In  that  physical  convulsion  of  the  globe  wherein  the  waters  that  cov- 
ered the  Desert  of  Sahara  lost  their  equilibrium,  while  they  receded  from 
the  shores  of  Africa,  leaving  dry  their  sandy  bed,  they  recoiled  on  the 
American  Continent  and  formed  the  Gulf  of  Mexico  with  its  tremendou's 
flood.  Below  those  waters  lies  a  vast  domain,  exuberantly  rich,  where 
cities  might  have  grown;  where  smiling  farms  might  have  spread  broad- 
cast o'er  the  soil;  where  peace  and  plenty  might  have  reigned.  But 
now  it  has  become  absorbed  beneath  those  overwhelming  waves.  And, 
sir,  by  a  significant  analogy,  there  is  a  human  tide,  immense  and  meas- 
ureless, now  threatening  to  recede  from  the  confronting  shores  of  Asia, 
and  sweep  up  upon  this  State  in  a  resistless  tidal  wave,  and  utterly  sub- 
merge our  institutions  and  our  people. 

This  is  no  fanc^,  no  fiction,  but  an  indisputable  fact,  unless  we  stay 
the  inroads  of  this  mighty,  moving  mass.   ' 

When  the  Goths  and  the  Huns,  from  their  northern  fastnesses,  behold- 
ing the  Romans  steeped  in  luxury,  and  enervated  by  excess,  poured 
down  in  solid  phalanx  upon  the  imperial  city,  what  was  the  result? 
The  civilization  of  centuries  sunk  speedily  into  barbaric  night.  We  are 
told  by  the  Chairman  of  the  committee  that  the  Empire  of  China  is 
overcrowded;  that  she  needs  relief  for  millions  of  men  ;  that  she  can- 
not escape  to  the  West,  and  she  must  therefore  escape  to  the  East. 

Now,  sir,  if  that  bo  true,  and  it  is  prov6d  to  be,  what  is  to  hinder  her 
from  hurling  in  on  the  Pacific  Coast  this  great  human  mass,  more  resist- 
less and  more  devastating  than  the  avalanche  which  rushes  down  the 
mountain  side?  Is  this  impossible?  Not  at  all  I  Is  it  improbable? 
Nothing  is  more  likely  to  occur.    I  believe  that  unless  we  adopt  means 
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to  resist  it,  we  will  be  compelled  to  accept  the  alternative  of  our  extinc- 
tion as  a  nation.  From  that  overcrowded  empire,  to  withdraw  two 
hundred  millions  of  its  populace  would  only  give  relief;  to  force  them 
upon  us,  would  only  involve  national  annihilation. 

Now,  sir,  while  such  is  the  evil,  the  question  arises,  what  is  the 
remedy?  The  learned  gentleman  from  Marin,  in  an  able  address  to 
this  Convgntion,  endeavored  to  demonstrate  that  we  were  powerless  to 
act,  except  through  the  medium  of  Congress.  That  gentleman  enforced 
bis  proposition  with  his  usual  ability  and  skill.  He  was  plausible  in 
illustration  and  forcible  in  speech;  but,  sir,  I  think  his  reasoning  is 
fallacious  when  strictly  analyzed.  I  think  he  has  made  use  of  argu- 
ments that,  while  they  were  plausible  and  almost  convincing,  did  not 
embody  true  principles,  but  were  calculated  to  mislead  and  U>  deceive. 
Sir,  his  proposition  is  that  there  can  be  no  restraint  except  such  as 
Congress  may  afford,  and  it  is  based  upon  the  idea  of  the  existence 
and  binding  effect  of  the  Burlingame  treaty.  I  shall  not  discuss  this 
question  upon  the  broad,  abstract,  and  constitutional  ground, but  simply 
direct  my  attention  to  an  investigation  of  it  in  the  form  in  which  it 
here  presents  itself.  Ca«  we  take  any  action  in  this  body  that  would 
seem  to  militate  against  the  provisions  of  the  treaty  with  China  which 
entitles  the  subjects  of  that  empire  to  a  residence  among  us?  Without 
pausing  to  discuss  the  collateral  privileges  which  the  right  of  residence 
involves,  I  do  not  hesitate  to  say  that,  in  my  judgment,  we  can  and 
ought  to  take  some  action  tending  to  suppress  this  evil  here  and  now. 

when  general  principles  exist  in  law,  they  are  commonly  of  univer- 
sal application,  but  when  one  of  these  comes  in  conflict  with  another, 
the  one  or  the  other  must  give  way. 

Congress  has  the  power,  under  the  Federal  Constitution,  to  make 
treaties  with  other  nations,  and  that  power  is  unlimited.  But  on  the 
other  hand,  each  Stat.e  has  the  power  to  regulate  itsown  internal  affairs, 
and  to  control  its  police  system,  which  power  is  also  unrestricted ;  and 
when  these  two  come  into  collision,  one  must  of  necessity  yield  to  the 
other. 

In  Cooley  on  Constitutional  Limitations,  that  learned  commentator 
says,  page  five  hundred  and  seventy-two,  of  the  police  power  of  the 
State :  "  On  questions  of  conflict  between  national  and  State  authority, 
and  on  questions  whether  the  State  exceeds  its  just  powers  in  dealing 
with  the  property  and  restraining  the  actions  of  individuals,  it  often 
becomes  necessary  to  consider  the  extent  and  proper  bounds  of  a  power 
in  the  States,  which,  like  that  of  taxation,  pervades  every  department 
of  business,  and  reaches  to  every  interest,  and  every  subject  of  profit  or 
enjoyment.  We  refer  to  what  is  known  as  the  police  power.  The 
police  of  a  State,  in  a  comprehensive  sense,  embraces  its  system  of  inter- 
nal regulation,  by  which  it  is  sought  not  only  to  preserve  the  public 
order  and  to  prevent  offenses  against  the  State,  but  also  to  establish  for 
the  intercourse  of  citizen  with  citizen  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  enjoyment  of  his  own,  as  far  as 
is  reasonably  consistent  with  a  like  enjoyment  of  rights  by  others." 

"  This  police  power  of  the  State,"  says  Redfield,  Ch.  J.,  in  Thorpe  vs. 
Butland  and  Burlington  Railroad  Company,  27  Vt.  149,  "extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persons, 
and  the  protection  of  all  pro])erty  within  the  State.  According  to  the 
maxim,  Sic  ulere  tuo  ut  alienum  rum  Icedaa,  which  being  of  universal 
application,  it  must,  of  course,  be  within  the  range  of  legislative  action  to 
denne  the  mode  and  manner  in  which  every  one  may  so  use  his  own  as 
not  to  injure  others."  And  again:  By  this  "general  police  power  of 
the  State  persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort,  health,  and  pros- 
perity of  the  State;  of  the  perfect  right  in  the  Legislature  to  do  which,  no 
question  ever  was,  or,  upon  acknowledged  general  principles,  ever  can  be 
made,  so  far  as  natural  persons  are  concerned." 

It  seems  then  that  while,  on  the  one  hand,  the  Burlingame  treaty 
gives  the  Chinese  the  right  of  immigration  to  an  unlimited  extent,  on 
the  other  the  police  power  of  the  State  gives  it  authority  by  protective 
legislation,  to  suppress  or  modify  this  right  when  it  endangers  the  peace, 
the  health,  or  the  welfare  of  our  citizens,  or  threatens  the  subversion  of 
our  institutions. 

Now,  sir,  if  this  be  so,  then  the  question  arises,  how  far  can  we  assert 
the  prerogative  of  the  police  power  of  the  State  to  abate  this  monstrous 
evil  without  trespassing  on  the  domain  of  Federal  authority?  We  hear 
gentlemen  talk  upon  this  floor  as  if  the  passage  of  these  sections,  by 
tliis  body,  would  be  an  act  of  rebellion.  Are  they  not  familiar  with  the 
f.ict  that  nearly  every  State  within  the  Union,  without  intending  resist- 
ance to  Federal  control,  has  enacted  laws  which  the  Supreme  Court  has 
afterwards  declared  unconstitutional  and  set  aside?  AVas  the  passage  of 
such  laws  rebellion?  If  so.  New  York  has  rebelled,  Massachusetts  has 
rebelled,  and  divers  other  States.  No,  sir,  we  have  not  reached  the 
]>oint  of  rebellion.  We  have  no  desire  to  rebel;  nor  do  we  advocate  the 
so  called  doctrine  of  Stales  rights. 

We  are  a  loyal  people,  and  if  we  should  pass  a  law  here,  or  adopt  an 
article  in  this  Constitution,  or  a  section  therein,  or  resolve  upon  a 
measure  that  tends  to  repress  this  intolerable  evil — this  curse  of  Chinese 
immigration,  as  it  now  exists— and,  if  in  the  future,  the  Supreme  Court 
of  the  United  States  should  decide  our  action  to  be  unconstitutional,  when 
that  ultimate  tribunal  so  decides,  then,  and  then  for  the  first  time,  will 
we  have  reoched  the  crisis  at  which  resistance  is  rebellion. 

It  is  now  but  the  testing  of  our  legal  rights.  It  is  now  but  an  attempt 
to  lawfully  accomplish  what  we  may,  within  the  limits  of  our  constitu- 
tional restraint,  to  protect  ourselves  against  the  further  inroads  of  this 
alien  and  barbaric  race.  It  is  intimated  that  the  prevailing,  or  what  is 
probably  the  legal  sentiment,  upon  this  floor,  claims  that  we  can  do 
nothing  to  relieve  ourselves.  I  do  not  believe  that  such  a  sentiment 
predominates,  but  if  it  does,  it  has  no  effect  on  my  opinion.  The  bar  of 
this  State,  including  many  of  the  most  eminent  among  its  members,  were 
astonished  at  the  decision  of  the  Supreme  Court  in  the  Chicago  Elevator 


cases,  which  involved  the  constitutionality  of  a  law  of  the  State  of 
Illinois.  If  that  law  had  been  declared  unconstitutional,  could  it  have 
been  said  that  the  State  was  in  rebellion?  Or,  if  the  State  forebore  to 
pass  the  law  through  fear  that  it  might  be  pronounced  unconstitutional, 
would  not  such  a  course  have  been  analagous  to  that  which  alarmists 
among  us  now  urge  us  to  puraue? 

Sir,  these  provisions  of  the  Burlingame  treaty  were  intended  to  have 
a  general  operation  throughout  the  length  and  breadth  of  the  United 
States.  It  was  sanctioned  by  Congress  with  the  intent  and  understand- 
ing that  it  would  benefit  the  nation.  It  was  believed  at  the  time  to  be  an 
act  of  public  policy.  But  the  fallacy  and  folly  of  that  policy  have  beeu 
demonstrated  to  such  a  terrible  extent  that  the  doctrine  of  States  rights 
is  appealed  to  by  many  as  a  protection  against  its  ruinous  results. 

Conscious  as  we  are  that  these  difficulties  which  have  arisen  were 
utterly  unforeseen  by  Congress,  should  we  not  exeroise  the  privilege  to 
declare  our  sentiments  upon  the  subject,  and  enforce  our  rights  by  legis- 
lation? Wh^,  sir,  suppose  that  the  Pacific  could  be  turned  into  a  sea  of 
ice  and  remain  permanently  such.  Suppose  that  two  hundred  million 
of  Chinamen  should  cross  that  glittering  bridge  and  pour  in  upon  us,  to 
destroy  our  people  and  devour  our  land,  would  we  be  powerless  to  resist 
them  because  Congress  had  made  a  treaty  that  was  suicidal  to  the 
nation  ?  Would  we  be  powerless  to  interpose  resistance  to  the  onward 
mareh  of  this  devastating  host?  Or  suppose — what  makes  the  merely 
hypothetic  sternly  possible — that  those  insatiate  invaders  should  employ 
their  power  and  resources  in  constructing  ships  to  an  unlimited  extent, 
until  they  literally  bridged  the  Pacific  with  their  navy,  and  thus 
obtained  the  means  to  foree  themselves  upon  us  in  an  overwhelming 
swarm.  Would  we  have  no  authority  to  repel  them,  until  Congress 
could  take,  in  our  behalf,  its  slow  and  languid  action  ? 

Sir,  the  remedy  ought  to  be  adopted,  and  proportionate  to  the  emer- 
gency, and  I  believe  the  Supreme  Court,  though  maintaining  the  spirit 
of  the  Constitution,  would  be  able  to  sustain  such  provisions,  as  in  our 
prudence  we  might  make,  if  those  provisions  be  moderate  and  states- 
manlike, as  I  desire  they  should,  beyond  the  mere  provisions  of  the  first 
section,  which  is  entirely  nugatory,  because  the  mere  declaration  of  an 
abstract  power  existing  m  the  Stale  both  heretofore  and  now.  I  believe 
the  policy  we  are  desirous  to  adopt  ought  to  be  considered  by  the 
Supreme  Court  of  the  United  States,  and  any  introduction  of  these  or 
kindred  amendments  into  the  new  Constitution  of  the  State  affords  the 
only  way  in  which  they  can  be  brought  before  the  Court.  What  we 
desire  is  to  relieve  ourselves  from  an  existing  evil,  now  sapping  the  very 
foundations  of  our  political  and  social  structures,  and  prevent  its  indis- 
criminate exteniiou.  We  desire  to  keep  this  Oriental  outpour  from  com- 
ing in  such  streams  upon  our  shores  as  to  produce  the  same  effect  on  us 
as  the  ferocious  Danes  wrought  on  the  Saxons  when  they  /bundated 
England  from  across  the  sea.  Something  must  be  done  by  us,  or  some 
unconstitutional  prophet  will  arise  to  stay  this  plague.  Congress  seems 
to  be  alike  indifferent  to  our  prayers  and  t>ur  teare.  Nor  will  we  ever 
be  able  to  derive  help  from  Congress,  until  we  have  first  made  an  effort 
to  help  ourselves;  a  righteous,  honest  effort;  an  effort  conceived  in  the 
spirit  of  legality,  compelled  by  the  sense  of  duty,  and  made  in  such  a 
manner  as  will  prove  us  true  to  the  obligations  of  the  Federal  compact, 
and  true  to  ourselves. 

I  firmly  believe  that  Congress  will  aid  us  when  it  perceives  that  we 
are  fearfully  in  earnest,  and  that  we  mean  to  help  ourselves — as  Horace 
says: 

Si  Tl0  me  flero 

rrimuin  tibi  flendum  est. 

When  the  cartman  stood  by  his  wheel,  in  the  mire,  and  nrayed  to  Her- 
cules to  lift  it  out,  the  god  replied :  "  Firet  put  thine  own  shoulder  to 
the  wheel,  then  I  will  help  you,"  and  Congress  will  no  longer  be  indif- 
ferent or  neglectful  of  the  demands  and  claims  of  our  people,  after  they 
shall  have  taken  the  stem  initiation  of  action.  If  Congress  shoul(l 
thereupon  refuse  to  aid  us,  and  the  Supreaffe  Court  should  decide  that 
what  we  do  is  in  violation  of  the  Constitution,  then  we  have  no  alter- 
native remaining,  save  submission.  But  the  hour  of  submission  has  not 
come,  though  the  hour  for  action  is  at  hand. 

Sir,  a  new  party  has  arisen  in  the  State.  It  contains  man^  agitators, 
many  demagogues,  many  men  who  are  selfishly  seeking  their  personal 
advancement.  But  these  are  the  mere  scum  upon  the  surface,  while 
beneatli  lies  a  vast  seething  mass  of  human  suffering.  The  strong  man 
goes  penniless  to  his  home  at  night.  He  gazes  on  his  tearful  wife;  he 
listens  to  his  children's  cry  for  Uieir  bread,  until,  in  the  excess  of  agony, 
with  an  aching  heart  and  a  bureting  brain,  he  becomes  savage  in  hit 
instincts.  In  the  wide  diffusion  of  this  misery,  what  wonder  that  the 
evidence  of  riot  and  of  rapine  is  threatened,  if  this  cause  of  the  prevail- 
ing suffering,  the  Chinese  curse,  be  not  removed?  The  malcontent, 
groaning  under  a  burden  too  heavy  to  be  borne,  is  in  no  condition  to 
consider  fine  spun  constructions  of  constitutional  law  when  his  wife 
and  children  are  famishing  before  his  eyes.  Who  shall  deny  that,  amid 
the  Keneral  distress,  a  vigorous  effort  should  be  made  in  the  halls  of  leg- 
islation to  provide  a  remedy  for  the  fierce  malady  that  is  consuming  the 
vitals  of  the  commonwealth?  It  is  our  duty  to  act  in  this  einergencjir, 
and  something  must  be  done.  The  people  are  crying  for  relief,and  their 
cry  must  not  be  disregarded. 

SPEECH  OP  MB.   WTATT. 

Mr.  WYATT.  Mr.  Chairman :  I  do  not  desire  to  occupy  the  atten- 
tion of  this  Convention  at  any  great  length  upon  this  subject.  The 
debate  has  already  been  lengthy,  though  oy  no  means  uninstructive. 
But  the  variations  of  opinion,  as  to  what  oar  right  and  powera  are, 
seem  to  be  very  wide.  One  side  holds  that  the  State  has  complete  power 
to  remedy  the  evil  from  which  we  are  sufl'erin^.  The  other  class  holds 
that  we  are  utterly  powerless,  and  can  do  nothing  but  supplicate  at  the 
doors  of  Congress  for  relief  from  this  evil.  Both  of  these  opinions 
seem  to  be  largely  supported  by  the  law  and  authorities  which  have 
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lieen  prodaeed  pro  tnd  eon.  I  am  inclined  to  think  that  we  ought  to  go  to 
ike  exKnl,  if  it  be  necessary  to  go  so  far,  of  giving  the  Supreme  Court 
aa  opportunity  of  passing  upon  the  issues  here  involved.  I  am  first, 
theKfore,  in  favor  of  section  one,  aa  re}wrted  by  the  committee. 

"The  Legislature  shall  have  and  shall  exercise  the  power  to  enact  all 
ncedrul  laws,  and  prescribe  necessary  regulations  for  the  protection  of 
the  State,  and  the  counties,  cities,  and  towns  thereof,  from  the  burdens 
and  evils  arising  from  the  presence  of  aliens,  who  are  or  who  may 
bsoome  vagrants,  paupers,  mendicants,  criminals,  or  invalids  afflicted 
with  contagious  or  mfectious  diseases,  and  aliers  otherwise  dangerous  or 
detrimental  to  the  well-being  or  peace  of  the  Ktate,  and  to  impose  con- 
ditions upon  which  such  persons  may  reside  in  the  State,  and  to  provide 
the  means  and  mode  of  their  removal  from  the  Slate  upon  failure  or 
refusal  (o  comply  with  such  conditions;  provided,  that  nothing  contained 
in  the  foregoing  shall  be  construed  to  impair  or  limit  the  power  of  the 
L^itlature  to  pass  such  other  police  laws  or  regulatious  aa  it  may  deem 
necessary." 

Now,  as  I  said,  I  am  in  favor  of  that  section.  Section  two  of  the 
report  provides  aa  follows: 

"Adv  eorporatioQ  incorporated  by  or  under  the  laws  of  this  State,  or 
doing  lusinees  in  this  State,  shall  forfeit  its  franchises,  and  all  legal 
rights  thereunder,  if  it  ever  employs,  in  any  eapacitv  whatever,  foreign- 
en  who  are  not  eligible  to  become  citizens  of  the  United  States  under 
the  kws  of  Cougreas.  This  section  shall  be  enforced  by  appropriate 
legislation." 

1  am  in  favor  of  that  section,  but  I  want  it  changed  in  wording  so 
that  wo  will  know  exactly  what  it  means.  I  want  it  amended  so  as  to 
apply,  CO  mminte,  to  the  class  it  is  intended  to  effect.  I  shall,  therefore, 
more  to  amend  section  two,  when  that  matter  again  comes  up  for  con- 
sideration, as  follows : 

"Skc  2.  The  Legislature  shall  pass  laws  prohibiting  any  corporation 
incorporated  by  or  under  the  laws  of  this  State,  or  doing  business  in  this 
State,  from  employing  or  giving  employment  to  any  Chinaman  or 
Mongolian,  in  any  capacity  whatever,  within  this  State,  under  such 
penalties  as  may  be  prescribed."' 

I  don't  want  to  say  aliens  who  are  not  capable  of  becoming  citizens 
of  the  United  States,  because  that  is  a  matter  of  some  uncertainty.  It  is 
true  thst  one  Judge  has  decided  that  Chinamen  cannot  be  naturalized 
nnder  the  laws.  That  is  Judge  Sawyer's  decision:  and  I  believe  one 
Judge  in  the  City  of  New  York  has  followed  that  decision,  and  denied 
the  application  of  Chinamen  for  naturalization.  But  I  am  also  aware, 
if  the  public  prints  are  to  be  relied  upon,  that  other  United  States  Judges 
have  naturalised  Chinamen,  and  are  now  naturalizing  them.  And  to 
siv  now  that  Chinamen  are  not  capable  of  being  naturalized,  is  simply 
to  state  a  mooted  question,  one  upon  which  precedents  can  be  produoeil 
pro  and  eon,  and  one  upon  which  at  least  it  is  very  doubtful  whether 
there  isany  settled  policy  in  the  Courts. 

lam  in  favor  of  section  three,  which  also  provides  that  "no  alien 
ineligible  to  become  a  citizen  of  the  United  States  shall  ever  be  employed 
on  any  State,  county,  municipal,  or. other  public  work  in  this  State  after 
the  adoption  of  this  Constitution."  It  provides  that  all  public  work 
thall  tie  done  by  citizens,  or  at  least  shall  not  be  done  by  Chinese;  that 
they  shall  be  prohibited  from  contracting  for  or  doing  public  work.  I 
shall  favor  section  three  for  that  reason,  I  think,  however,  that  the 
section  ought  to  be  enlarged,  as  to  pointing  out  more  particularly  that 
sub-contractors  shall  be  prohibited  from  employing  Chinamen — that 
they  shall  not  be  employed  directly  or  indirectly. 

"That, sir,  brings  me  to  section  four,  which  provides  that  "all  further 
immigration  to  this  State  of  Chinese,  and  all  other  persons  ineligible  to 
become  citizens  of  the  United  States  under  the  naturalization  laws 
thereof,  is  hereby  prohibited.  The  Legislature  shall  provide  for  the 
enforcement  of  this  section  by  appropriate  legislation." 

This  brings  up  the  (Question  of  tne  jurisdiction  of  the  State  in  ita 
police  capacity,  and  the  jurisdiction  of  the  United  States  in  its  capacity 
as  sovereign  of  the  States  in  their  outside  relations  with  the  world. 
And  there  is  where  the  conflict  comes  in  the  authorities  that  have 
been  presented  to  this  Convention.  I  am  in  favor  of  section  four,  but  I 
would  like  to  have  it  worded  a  little  different,  so  as  to  sa^  expressly 
what  we  intend  to  say.  I  support  it  for  the  purpose  of  bringing  this 
matter  before  the  Supreme  Court  of  the  United  Stales  for  reexamina- 
tion, so  as  to  have  them  determine  what  are  the  rights  of  the  State, 
sad  what  are  the  rights  of  the  United  States,  in  reference  to  this  subject 
The  decisions  that  have  heretofore  been  made  upon  that  subject  were 
Made  not  with  a  view  to  the  magnitude  of  the  subject  here  presented, 
Uiey  were  made  with  reference  to  immigration  coming  from  Europe — 
nienof  like  character,  and  like  feelings,  and  like  blood  as  ours.  It  was 
insde  with  reference  to  preventing  the  shipping  of  a  limited,  number  of 
paupeia.  It  was  made  with  reference  to  preventing  those  governments 
inim  shipping  criminals  to  our  shores.  I  say,  sir,  that  since  eighteen 
linndred  and  fifty -two — in  particuUr  since  eighteen  hundred  and  sixty — 
the  Chinese  question  has  grown  to  be  a  momentous  one ;  that  it  was 
unknown  ana  undreamed  .qf  prior  to  that  time,  either  by  Congress,  or 
the  President,  or  the  Supreme  Court,  or  any  governmental  authority 
that  Were  called  on  to  deal  with  the  question  of  immigration.  The 
"itiicters  of  this  people  are  so  different  from  ours,  that  the  very  vir- 
fuet  of  the  one  become  the  vices  of  the  other.  They  are  antagonistic 
in  evenrthing — in  government,  in  religion,  in  personality,  in  morality, 
ra  all  that  goes  to  make  up  a  nation,  and  in  all  that  goes  to  make  up  an 
isdividual.  They  come  by  invitation,  it  is  true,  but  they  are  coming  in 
Mch  vast  streams  that  we  are  crying  out  for  mercy.  They  must  be 
?<|pped,  or  they  will  crush  us  out  of  existence. 

lou  all  remember  the  Granger  cases  in  Illinois,  which  were  passed 
upon  by  the  Supreme  Court  in  eighteen  hundred  and  seventy-lour  or 
fyiteeii  hundred  and  seventy-five.  They  have  just  been  referred  to 
'V  the  gentleman  from  San  Francisco.  The  decision  of  the  Court,  aa  he 
■■^wat  a  surprise  to  the  legal  fraternity,  and  contrary  to  the  law 
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ideas  of  the  Bar,  not  only  in  San  Francisco,  but  all  over  the  State,  and 
all  over  the  United  States.  Notwithstanding  that,  the  decisions  were 
made  in  obedience  to  the  necessities  of  the  case,  in  obedience  to  the 
demand  of  the  great  body  of  the  people  of  the  United  States.  And 
whenever  law  is  so  exclusive  that  it  ceases  to  supply  the  wants  of  the 
people,  that  it  ceases  to  jirotect  the  people,  that  it  becomes  an  engine  of 
destruction  and  oppression  to  the  people,  it  ceases  to  become  good  law 
for  the  people.  And  I  say  now  that  if  we  pass  these  provisions  and  bring 
this  matter  before  the  Supreme  Court  of  the  United  States,  presenting  it 
as  it  can  be  presented,  I  believe  they  will  find  a  way  to  relieve  us  from 
our  burdens,  as  they  did  the  farmers  of  Illinois.  In  doing  that  we  further 
present  this  subject  in  &  forcible  manner  to  the  American  Congress,  and 
before  the  people  of  the  country,  and  we  make  an  appeal  which  is 
manly,  and  one  which  will  carry  conviction  with  it.  We  make  an 
appeal  which  is  loyal  on  our  part',  which  is  right  on  our  part,  and  we 
say  to  them,  we  have  done  all  that  a  people  of  a  State  can  do  for  life 
and  self-protection. 

I  am,  therefore,  for  section  four,  in  such  language  as  will  cause  the 
case  to  be  presented  in  proper  shape — if  it  becomes  necessary — to  the 
Supreme  Court  of  the  Uuited  States;  for  I  submit,  if  the  doctrine  of  tlie 
gentleman  from  Marin  is  to  be  maintained  aa  law,  the  people  of  the 
United  States  become  the  basest  serfs  that  it  is  possible  to  conceive  of,  for 
by  treaty  the  people  of  the  State  of  California,  and  of  the  United  Slates, 
may  wake  up  some  morning  and  find  themselves  bound  hand  and  foot 
by  a  treaty,  when  the  Congress  of  the  United  States  by  no  direct  law 
would  be  authorized  to  bind  them  in  any  such  shape;  when  the  Consti- 
tution of  the  United  States  confers  no  such  direct  power  upon  them.  In  . 
other  words,  they  can,  by  the  circumlocution  of  a  treaty,  do  that  which 
they  are  powerless  to  do  directly.  A  treaty  of  the  United  States,  like 
every  other  administration  of  law  under  the  authority  of  the  United 
States,  must  be  within  limits  and  bounds.  The  Constitution  itself  is 
limited.  The  laws  of  Congress,  made  in  pursuance  of  the  Constitution, 
are  the  supreme  laws,  and  no  other  law  is  supreme.  Yet  Congress  must 
not  go  beyond  the  authority  enforced  upon  them  by  the  Constitution. 
They  are  not  law  unto  themselves.  They  may  make  laws  pursuant  to 
law,  pursuant  to  authority,  subject  to  authority.  Then,  I  say,  if  the 
people  can  be  oppressed  beyond  the  limits  established  by  the  Constitu- 
tion by  treaty  stipulation,  it  is  saying  we  can  do  through  a  treaty  what 
we  could  not  do  directly  under  our  constitution  and  laws. 

Then,  I  say,  it  is  our  duty,  when  we  believe  the  treaty  has  exceeded 
the  authority  of  the  treaty  making  power,  to  make  the  issue  squarely 
in  our  capacity  as  a  State;  deny  that  the  treaty  is  binding  upon  us,  ancl 
declare  that  Congress  exceeded  its  authority  in  making  the  treaty,  and 
go  before  the  Supreme  Court  of  the  nation  upon  that  issue.  For  tliat 
reason,  I  am  in  favor  of  this  section.  I  am  in  favor  of  having  the 
question  of  the  rights  of  the  State,  in  regard  to  self-protection,  reex- 
amined before  the  Supreme  Court  of  the  United  States.  The  change  in 
time,  the  magnitude  of  the  question,  the  very  right  of  existence  upon 
the  part  of  the  people  of  this  Pacific  Coast,  demand  that  we  do  it;- not 
for  the  purpose  of  rebellion,  but  for  the  purpose  jof  ascertaining  our 
legal  rights  in  a  legal  and  regular  manner.  For,  Mr.  President,  it 
would  be  useless  to  ask  me,  or  any  other  man  outside  of  a  lunatic 
asylum,  as  to  whether  he  favors  war  or  not.  You  might  as  well  ask  him 
if  he  is  in  favor  of  the  next  flood  of  the  Sacramento  River,  or  the  next 
cyclone  sweeping  the  shores  of  our  State.  Whenever  the  conditions 
exist,  they  come,  and  no  human  power  can  prevent  it.  Whenever  the 
laws  of  good  government  have  been  so  violated  that  restraint  becomes 
impossible;  that  the  administration  of  the  law  no  longer  affords  protec- 
tion to  life  and  property,  then  rebellion  and  anarchy  come,  wliether 
men  are  in  favor  of  it  or  not.  But  it  is  the  part  of  wise  statesmanship 
to  prevent  such  a  state  of  affairs  coming  about,  and  I  differ  with  the  gen- 
tleman from  Marin  as  to  the  method  of  preventing  it.  I  say  we  must 
take  issue  with  the  laws  of  Congress,  and  with  the  Burlingame  treaty. 
Under  this  "  most  favored  nation  "  clause,  they  say  that  the  Chinese  can 
come  here  and  hold  real  estate  in  defiance  of  the  laws  of  the  State  of 
California — the  very  highest  privilege  that  can  be  conferred  by  the 
State  upon  her  citizens — that  they  can  come  here  and  hold  real  estate 
in  defiance  of  our  laws,  and  we  cannot  pass  laws  to  prevent  them  from 
doing  it.  If  we  are  reduced  to  such  an  absurdity  by  the  treaty,  let  us 
take  issue  with  it  at  once,  and  go  boldly  but  respectfully  before  the 
Supreme  Court  of  the  United  States.  Let  us  take  issue  with  it  in  every 
conceivable  manner.  I  say  we  are  encouraged  in  this  action  by  another 
decision. 

The  Fourteenth  Amendment  seems  very  sweeping  in  its  provisions, 
and  was  supposed  to  substitute  itself  in  all  the  States  of  this  Union  for 
all  other  character  of  government.  Were  the  provisions  of  the  Four- 
teenth Amendment  contested  before  the  Supreme  Court,  so  far  as  relates 
to  this  question  here,  I  have  reason  to  believe  that  it  would  not  be  held 
to  be  so  sweeping  aa  some  claim. 

Mr.  President,  I  hope  we  may  be  able  to  relieve  ourselves  fr<nn  the 
dire  calamity  which  is  impending.  But  the  sooner  we  do  it  the  better, 
for  I  am  inclined  to  believe  that,  sooner  than  see  this  fair  land  overrun 
and  devastated  by  this  Asiatic  horde,  the  people  will  rise  in  open  rebel- 
lion. That  time  has  not  arrived;  but  when  all  peaceful  means  fail, 
that  event  is  not  improbable. 

aPKECU  OF  MR.   WILSON. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  When  this  subject 
of  Chinese  immigration  first  came  before  the  Convention,  I  had  not 
expected  to  participate  in  the  debate.  I  had  somehow  induced  m^'self 
to  believe  that  the  views  expressed  by  the  Chairman  of  the  committee, 
in  his  able  opening  argument,  would  be  adopted  as  the  sentiment  of  the 
Convention.  I  believed  that  the  position  he  bad  taken  would  be  accepted 
by  all  jiersons,  and  especially  by  the  legal  fraternity.  Those  views 
seemed  to  me  to  be  plain,  clear,  and  decisive  of  the  course  which  should 
be  pursued  here,    i  thought  that  the  Convention  would  adopt  section 
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one,  and  probably  section  three,  and  reject  the  other  aediona  of  the 
report.  I  had  myself,  at  different  times,  long  ago,  examined  this  ques- 
tion, and  did  not  think  that,  on  the  subject  of  the  power  of  the  State, 
there  could  be  any  dispute.  I  had  studied  the  question,  not  as  an  advo- 
cate, not  as  a  lawyer  to  sustain  his  client,  but  judicially,  as  any  impar- 
tial person  would  examine  a  question  for  the  pur|K>se  simply  of  arriTine 
at  the  right  conclusion.  But  it  seems  that  I  was  mistaken,  and  thatdi^ 
ferences  of  opinion  exist  in  the  Convention  between  gentlemen  eminent 
and  able,  upon  the  subject  of  the  power  of  the  General  Government  and 
the  power  of  the  State  in  this  matter.  Learning  that  fact,  I  have  been 
induced  to  present  my  views  on  the  subject  of  the  power  which  the  State 
may  lawfully  exercise  in  this  matter,  in  connection  with  what  I  conceive 
to  be  the  great  evils  attending  Chinese  immigratiim. 

Twenty-five  years  ago  and  upwards  I  landed  in  Ban  Francisco  in 
company  with  yourself,  Mr.  Chairman,  as  you  well  recollect.  We  were 
strangers  in  the  State  of  California  and  in  San  Francisco.  You  will  rec- 
ollect that  there  were  many  things  strange,  cnrious,  and  peculiar,  which 
attracted  our  attention,  ana  that  we  wandered  from  place  to  place  look- 
ing at  the  different  portions  of  the  city  for  some  davs.  We  wore  not,  in 
those  days,  troubled  very  seriously  with  clients,  ifothing  was  of  greater 
interest  or  curiosity  to  us  than  the  Chinese  population.  We  had  never 
seen  this  race  of  [wople  before;  knew  nothing  of  tlieir  habits,  qualities, 
and  modes  of  life,  except  from  general  reading,  and  they  were  objects 
of  interest  and  curiosity  to  us.  We  visited  the  Chinese  quarters  to  learn 
what  kind  of  people  they  were.  We  saw  their  merchants  and  their 
traders,  visited  their  various  places  of  business  and  houses  of  trade.  We 
visited  their  theater  lo  learn  their  idea  of  histrionic  art.  We  visited 
their  joss  house,  and  other  places  of  amusement  and  trade.  We  saw  a 
population  isolated  entirely  from  other  people,  and  from  the  citizens  of 
San  Francisco. 

Twenty-five  years  and  upwards  have  since  ^onc  by,  and  the  children 
of  the  white  race  of  people  that  were  in  this  city  have  grown  now  into 
manhood  and  womanhood.  The  white  boys  of  that  day  have  become 
the  men  who  participate  in  our  government  of  to-day.  They  are  citi- 
zens,- they  are  taxpayers;  they  are  the  men  of  whom  our  armies  are 
made,  and  of  whom  our  statesmen  are  made.  But  the  Chinese  remain 
ever  the  same.  They  have  extended  the  limits  of  their  quarter  of  the 
town,  and,  I  believe,  have  an  additional  joss  house,  and  an  additional 
theater,  but,  in  other  respects,  this  period  of  upwards  of  a  quarter  of  a 
century  has  found  that  people  the  same,  and  in  the  same  place,  with  the 
same  qualities,  habits,  and  characteristics.  This,  of  itself,  teaches  states 
men  and  political  economists  a  great  truth — that  here  is  a  non-assimilative 
class;  a  great  body  of  people  in  the  heart  of  a  great  city  in  the  American 
republic,  remaining  for  more  than  a  quarter  of  a  century  completely  iso- 
lated fn>m  all  Americans,  adopting  none  of  our  principles,  customs,  or 
habits  of  life,  but  differing  with  us  in  every  respact. 

There  is  no  advanceiiient,  no  progn^ss,  no  change,  but  still  the  same 
to-day  and  forever.  Still  the  same  Cliinese  alien,  worshiping  a  Chinese 
josS)  eating  Chinese  victuals,  wearing  Chinese  clothes,  and  remaining 
forever  Chinese.  The  people  from  all  the  other  nations  of  the  earth 
come  here  and  assimilate  and  commingle  with  our  people  and  become 
a  part  of  our  people.  Their  children  grow  up  Americans;  they  become 
Americans,  and  become  one  jwople  with  us.  The  Chinese  alone  remain 
an  isolated,  distinct,  and  peculiar  people,  and  in  their  nature  cannot 
become  a  part  of  the  people  of  this  country.  This,  of  itself,  is  a  great 
evil,  if  there  were  no  other.  Their  mode  of  life  is  different  from  ours; 
their  feelings  are  dilferent  from  ours;  they  have  not  a  similar  habit  of 
thought;  they  have  not  the  same  raligioii ;  not.the  same  ideas  of  gov- 
ernment, or  anything  else.  This,  of  itself,  is  a  great  weakness  in  our 
government.  It  is  an  element  from  which  we  do  not  draw  voters  in 
time  of  peace,  nor  soldiers  in  the  time  of  war.  One  hundred  and 
twenty  thousand  foreigners  are  in  our  midst,  remaining  foreigners  for- 
ever. This,  I  repeat,  is  a  great  evil  and  a  great  weakness.  It  is  like  a 
foreign  substance  that  has  found  its  way  into  the  human  body,  but  which 
never  receives  the  heart's  blood;  which  never  takes  up  the  circulation, 
hut  remains  forever  a  foreign  thing,  irritating  the  nervous  system  and 
impairing  the  hcaltli ;  only  to  be  remedied  by  the  surgeon's  knife.  The 
Chinese  are  absorbing  the  material  and  mechanical  industries,  and 
monopolizing  the  labor  market  of  the  country.  Their  influence  in  that 
respect  has  been  so  tburoughly  stated  upon  this  floor  that  it  needs  merely 
to  be  mentioned.  We  all  know  that  the  Chinese  do  not  establish  homes 
in  the  country,  in  the  great  English  and  American  sense  of  the  term.  One 
of  the  characteristics  and  great  landmarks  of  American  civilization  is 
the  home  of  the  family,  coiisiting  of  a  wife,  husband,  and  children — the 
home^-of  all  places  most  blessed,  and  connected  with  which  are  the 
sweetest  memories  and  associations.  Not  so  with  the  Chinese.  No  such 
thing  as  home,  in  that  sense,  is  known  to  them.  The  Chinese  popula- 
tion consists  of  a  large  mass  of  men  and  a  few  women  of  the  lowest 
character.  But  few  marriages  take  place,  and  they  live  together  in 
crowds.  Now,  in  viow  of  all  these  evils,  we  find^what?  We  find  a 
strong  feeling  of  aYitaEoniam  existing  between  a  large  class  of  the  Ameri- 
can people  and  this  Chinese  horde.  Whetlier  this  feeling  is  justly  enter- 
tained or  not  can  cut  no  figure  in  the  discussion  of  this  question. 
Whether  that  prejudice  is  ill  founded  or  not,  I  say,  is  unimportant.  It 
is  a  fact  that  we  have  this  foreign  horde  in  our  midst,  this  peculiar  peo- 
ple, and  there  is  arrayed  against  it  a  strong  hostility  of  feeling  upon 
the  part  of  the  citizens  that  is  irrepressible.  Therefore  the  cause  should 
be  removed ;  the  citizen  should  be  protected,  and  this  vast  horde  taken 
from  our  midst,  if  it  is  possible  to  do  so.  The  important  question  here 
is,  bow  shall  we  get  rid  of  them?  And  this  sends  us  baclt  to  another 
question — how  did  they  get  here?  There  has  always  been  something  in 
oriental  life  that  has  seemed  to  be  exceedingly  attractive  to  persons  who 
are  not  in  the  midst  of  it.  There  has  always  been  an  idea  amongst  the 
nations  of  the  earth  that  it  would  be  a  wonderful  achievement  to  secure 
the  trade  of  the  Orient. 

England,  very  early,  obtained  the  East  India  trade,  and  the  Dutch  (I 


do  not  mean  the  Germans),  obtained  at  one  time  almost  an  entire 
monopoly  of  the  Japanese  trade,  and  for  a  aeries  of  years  held  that 
trade,  long  before  the  Americans  had  made  any  treaty  with  China  or 
Japan.  "These  events  were  regarded  by  the  other  nations  of  the  earth 
as  of  the  greatest  importance,  and  it  was  thought  a  grand  thing  to  secure 
the  trade  of  these  people.  The  English  were  so  anxious  to  get  a  portion 
of  the  Chinese  trade,  and  the  French  were  so  desirous  of  the  same  thing, 
that  they  acted  in  concert,  and  by  absolute  force  of  arms — at  the  can- 
non's mouth — made  China  open  up  ite  ports  to  trade,  and  allow  tbein 
the  advantages  of  commerce  there.  The  Yankee,  that  gr«at  American 
tradesman,  quietly  followed  after  and  persuaded  the  Chinese  and  the 
Japanese  that  we  were  their  friends;  that  we  had  always  been  their 
friends;  that  we  did  not  intend  to  act  as  the  French  and  English  had 
acted,  and  demand  to  participate  in  their  trade  through  force  of  amns; 
but  that  we  wanted  a  little  of  it  in  a  quiet  way.  We  succeeded  in  per- 
suading those  nations  that  it  would  be  to  their  advantage  to  allow  us  to 
participate  in  that  trade.  We  succeeded  partially  through  skillful  diplo- 
macy. Our  statesmen,  and  especially  our  Chinese  Ministers,  received 
the  highest  approbation  at  the  nands  of  the  government  and  the  people 
for  th^  great  success  in  managing  that  business  and  getting  an  enter- 
ing wedge,  allowing  us  to  participate,  to  a  very  limited  extent,  in  iheir 
trade.  The  first  treaty  was  negotiated  by  Mr.  Cushing — called  the  Cushing 
treaty — in  eighteen  hundred  and  forty-four  (see  8  U.  8.  Stat.  593).  Itwas 
ver}' limited  in  itssci>pe,butitsecuredsomething.  By  it  we  secured  ooni- 
mcrcial  relations  with  China,  and  we  hoped  for  something  better  in  the 
future.  All  will  recollect  the  glowing  pictures  |>ortrayed  and  anticipations 
indulged  by  Senator  Benton  in  regard  to  these  countries,  and  bow  he 
described  wnut  was  to  be  our  glorious  future  in  that  trade  with  China  and 
Japan.  It  seemed  as  though  it  was  only  necessary  to  open  up  trade  with 
those  nations  and  people  to  make  the  country  prosperous  and  wealthy.  A 
great  trade  was  to  set  in;  we  were  to  become  the  great  commercial 
nation  of  the  earth.  Encouraged  by  what  we  thus  secured,  we  pushed 
on  stronger  and  stronger,  and,  in  eighteen  hundred  and  forty-eight, 
made  another  treaty  through  the  efibrts  of  Mr.  Reed,  securing  greater 
righta  and  privileges  (see  12  U.  S.  Stat.  1023).  Finally,  we  pushed  on 
to  such  an  extent  that  in  eighteen  hundred  and  sixty-eight  we  accom- 
plished what  was  regarded  as  a  great  triumph,  in  the  Burlingame 
treaty.  (See  19  U.  8.  Slat.  787.)  It  was  very  strange,  and  one  of  the 
novelties  of  this  affair,  that  Mr.  Burlingame,  an  American  statesman, 
should  appear  as  the  Ambassador  of  the  Chinese  E!mpire  in  negotiating 
(his  treaty.  We  made  that  treaty  with  great  satisfaction,  and  through 
it,  in  conjunction  with  the  former  treaties,  secured  to  ourselves  certain 
rights,  privileges,  and  commercial  advantages,  and  reciprocated  by 
granting  similar  privileges  to  the  Chinese.  But  in  these  treaties,  as  we 
have  found  out  since,  the  Chinese  had  very  much  the  advantage.  Our 
anxiety  to  get  the  trade,  and  our  solicitude  lo  secure  this  business,  was 
so  great  that  we  gave  China  largely  the  advantage. 

While  they  admitted  us  to  trade  toa  limited  extent  in  three  or  four  sea- 
port towns,  the  whole  of  America  was  opened  up  to  the  Chinaman,  and 
tie  was  invited  to  come  freely  and  like  the  rest  of  the  earth  to  this 
'*asylnin  of  the  oppressed,"  to  this  "land  of  the  free  and  home  of  the 
brave."  He  was  jMrmitted  to  settle  anywhere — trade  anywhere-in  the 
United  States.  The  Yankee  was  not  afraid  to  come  in  contact  with  any 
person  on  the  face  of  the  cartli!  He  was  willing  to  swap  jack  knives 
with  anybody.  After  this  lapse  of  time,  we  find  we  have  the  worst  of 
the  bargain.  While  we  have  obtained  a  portion  of  the  Chinese  trade, 
we  have  received  too  many  Chinamen.  We  have  one  hundred  and 
twenty  thou-oand  of  them  here  »s  against  one  or  two  thousand  of  our 
own  people  in  thet^hinese  Empire.  We  have  them  spread  all  over  our 
country,  while  our  people  are  limited  to  two  or  three  of  their  ports. 
Now  we  want  to  get  rid  of  them.  We  opened  the  gate  to  their  coming, 
invited  them  in,  and  thought  we  were  very  sagacious  and  blessed  in 
our  success.  Now,  we  have  found  that  it  was  a  grand  mistake.  We 
have  invited  the  guest  toour  house^and  having  gotten  him  here  wedesire 
to  be  rid  of  him.  But  he  is  so  quiet,  so  bland,  and  yet  so  decided  in  his 
enjovinent  of  the  privileges  we  have  accorded  to  him,  that  it  requires  at 
our  [lands  again  some  diplomacy.  It  is  somewhat  diSicult  to  get  him 
out  of  the  house  into  which  we  so  lately  urged  him  to  enter.  ISiw  will 
we  get  rid  of  him?  That  is  the  question.  By  some  it  is  said  that  we 
may  prohibit  the  Chinese  from  coming,  and  absolutely  shut  up  the 
Golden  Gate  and  not  let  in  any  more;  and  that  we  may  likewise  expel 
and^drive  out  those  who  are  already  here  in  the  country.  It  is  urged 
that  if  we  cannot  do  this  directly,  we  may  do  it  indirectly,  and  that  we 
have  that  power,  because  there  is  a  great  inherent  though  somewhat 
undefined  power  of  self-defense  and  self-protection,  called  the  police 
power,  which  has  cut  so  great  a  figure  recently  in  what  is  called  the 
Elevator  cases,  and  the  Granger  cases,  which  gentlemen  here  have 
referred  to.  It  is  said  that  we  could  fall  back  upon  that  great  police  power 
which  has  now  become  the  modern  citadel  into  which  all  undefined 
powers  seek  refuge.  On  the  other  hand,  we  find  looming  up  before  us 
these  several  treaties  of  which  I  have  spoken.  We  find  the  Constitution 
of  the  United  States  giving  to  Congress  the  absolute  and  exclusive  power 
to  regulate  commerce  between  the  States,  and  between  this  govern- 
ment and  foreign  nations.  We  have  also  standing  up  before  us  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  Stotes,  which 
seems  to  throw  some  impediments  in  the  way  of  our  efforts  upon  this 
subject.  We  have  been  preaching  for  years  and  years  the  great  doctrine 
of  expatriation.  It  has  been  insisted  upon  as  long  as  the  American  Gov- 
ernment has  existed.  It  is  a  great  doctrine  underlying  the  American 
Government  that  any  man  has  a  right  to  leave  his  place  of  birth,  and 
throw  off  his  allegiance  to  the  land  of  his  nativity,  and  go  to  and  reside 
in  another  country  according  to  his  own  will  and  pleasure. 

We  have  been  recently  trying  to  establish  this  doctrine  with  other 
countries,  and  as  part  of  the  law  of  nations.  That  doctrine,  in  part, 
brought  on  the  war  of  eighteen  hundred  and  twelve,  because  the  British 
cruisers  attempted  to  take  off  from  American  vessels  sailors  and  marines 
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born  in  the  British  Empire.    The  English  claimed  that  "once  an 
English  subject,  always  an   English  subject,"  and  that  allegiance  is 
always  due  to  the  land  of  one's  birth,  and  cannot  be  thrown  off.     We 
amt^ted  it,  and  insisted  that  the  subjects  had  the  power  to  throw  off 
their  allegiance  to  their  own  nation  and  become  American  citizens.     I 
sar  that  one  great  cause  of  the  war  of  eighteen  hundred  and  twelve  was 
that  very  question  of  the  right  of  a  man  to  leave  his  place  of  birth  and 
reside  in  and  become  a  citizen  of  an^  other  nation.    We  have,  in  all 
our  modem  treaties,  pushed  that  question  upon  the  nations  of  the  world, 
and  tried  to  get  them  to  adopt  it  as  part  of  the  law  of  nations,  and  in 
the  Burliugame  treaty  we  presented  the  same  proposition  to  the  Chinese 
(loremment.    In  our  anxiety  to  have  this  recognized  as  a  broad  prin- 
ciple of  iDtemational- law  among  nations,  we  succeede<l  in  incorporating 
it  into  the  Burlingame  treaty,  there  solemnly  announcing  the  right  of 
the  Chinese  people  to  come  here  and  live  among  us,  and  accept  the  priv- 
ileges of  au  asylum,  open  to  all  the  nations  of  the  earth.    That  idea 
would  never  have  originated  with  the  Chinese.    The  Chinaman  would 
never  hare  thought  of  it.     It  is  of  American  origin,  and  the  Chinaman 
accepted  it  as  part  of  the  treaty  on  our  own  solicitation.    Kow,  this  treaty 
creates  the  great  difficulty  here  in  the  use  or  exercise  by  the  State  of  that 
great  police  power  upon  which  gentlemen  so  much  rely.     The  [wlice 
jiower  isof  course  a  very  great  power  in  the  State  Government,  as  is  also 
the  taxing  power.     It  is  defined  as  oueof  those  inherent, original  powers 
necessary  to  the  existence  of  a  State.    Yet,  great  as  it  is,  and  it  has  been 
defined  as  the  grand  repository  of  all  undefined  powers,  it  must  be  con- 
sidered in  view  of  our  relation  to  the  whole  United  States  and  to  foreign 
natiuna  '  In  forming  a  General  Government  we  conceded  something  of 
our  powers.    If  we  have  ■Jfiven  any  portion  of  our  original  power  into 
the  hands  of  the  General  Government,  we  can  no  longer  claim  to  exer- 
cise it.    If  we  have  agreed  in  the  national  compact  that  any  power  sbalf 
be  exerci.«ed  by  the  General  Government  exclusively,  we  have  given  up 
the  right  to  exercise  it  ourselves  in  every  retpect.     As  a  State  wo  have 
no  relations  with  foreign  countries.    As  the  Chairman  of  the  Committee 
on  Chinese,  General  Miller,  has  ably  shown  here,  the  State  of  Cali- 
fornia is  not  a  nation,  but  the  United  States  alone  is  the  nation.    We 
have  our  relations  as  a  State  wjth  the  General  Government,  but  we 
have  no  relations  as  a  State  with  foreign  countries.      We  can  make 
no  treaties  with  them.    They  do  not  recognize  us;  do  not  know  us. 
We  are  only  a  part  of  the  nation,  and  they  will  deal  only  with  the 
whole  Federal  Government,  or  with  the  representatives  of  that  gov- 
ernment.     Therefore,  as   far   as    treaties    are    concerned,   we    have 
yielded  up  to  the  General  Government  the  entire  power,  exclusively 
and  solely  to  make  all  treaties  with  foreign  nations,  and  to  enter  into 
all  those  compacts  and  relations  which  usually  and  ordinarily  exist 
lietween  separate  nations  of  the  earth;  therefore,  a  treaty  made  by  the 
General  Government  becomes  the  paran^onnt  law  of  the  land.    The 
Constitution  of  the  United  States  puts  treaties  on  an  equality  with  Acts 
of  Congress.    The  Constitution  says  that  treaties  made  under  the  Con- 
stitution of  the  United  States,  and  Acts  of  Congress  passed  pursuant 
thereto,  shall  be  the  supreme  law  of  the  land.    They  necessarily  over- 
ride all  local  and  State  legislation.    Therefore,  it  follows  that  this  treaty- 
making  power,  within  its  rightful  scope,  is  superior  and  paramount  to 
all  the  local  powers,  call  it  police,  or  call  it  anything  else.     A  treaty  is 
a  law  of  the  land,  and  is  superior  to  any  law  of  the  Legislature,  and,  in 
ease  of  conflict,  supersedes  it  the  same  as  a  rightful  Act  of  Congress  will 
sapenede  it.    Now,  it  is  a  great  mistake  to  suppose  that  the  treaty- 
making  power  has  nothing  to  do  with  our  internal  and  municipal  regu- 
lations, because  sometimes  it  has.     A  case  arose   in   this   State   many 
years  ago,  and  was  carried  to  the  Supreme  Court  of  California,  in  which 
a  treaty  between  Prussia  and  our  government  came  directly  in  conflict 
»ith  a  statute  of  the  State  concerning  real  property,  and  the  right  of  an 
alien  Prussian  to  take  by  descent.    Now,  if  there  is  any  one  thing  over 
which  the  State  of  California,  or  any  other  State,  would  seem  to  have 
ateolute  and  exclusive  control,  it  is  the  regulation  of  the  descent  of  land 
rituated  within  this  State,  and  of  the  persons  who  may  take  by  descent. 
The  treaty  with  Prussia  provided  as  follows:  "And  when  on  the  death 
of  any  person  holding  real  estate  within  the  territory  of  the  one  party, 
such  real  estate  would  by  the  laws  of  the  land  descend  on  a  citizen  or 
subject  of  the  other,  were  he  not  disqualified  by  alienage,  such  citizen 
or  subject  shall  be  allowed  a  reasonable  time  to  sell  the  same  and  with- 
draw the  proceeds  without  molestation."     Now,  the  statute  of  California 
provided  that  in  such  case  the  real  estate  of  the  decedent  should  escheat 
to  the  State.    The  Attorney-General,  on  behalf  of  the  State,  claimed  the 
property  a^inst  the  administrator  of  the  deceased,  and  a  purchaser 
from  the  alien  heirs.    The  conflict  was  direct,  and  one  or  the  other  had 
to  yield.    The  question  was  fairly  and  squarely  presented  as  to  how  far 
the  treaty-making  power  could  transcend  the  power  of  the  State  to  con- 
trol its  own  domestic  affairs.    The  case  is  reported  in  the  Fifth  California 
Beports,  page  three  hundred  and  eighty-one,  and  is  entitled  The  People 
et  rel.  the  Attorney-General  versus  Gerke  and  Clark.     The  Justice  who 
delivered  the  opinion.  Judge  Heydonfeldt,  is  very  well  known  as  an 
able  man,  an  accomplished,  lawyer,  and  a  learned  Judge.    He  was  born 
nid  raised  in  the  South,  with  all  the  old  notions  of  the  strict  construc- 
tionists of  the  Constitution.    My   friend   from  Los  Angeles,  General 
Howard,  who  is  a  strict  constructionist  himself,  knows  that  they  never 
«»><!eded  a  particle  of  power  that  was  not  specially  granted.    Judge 
fisydenfeldt,  who  delivered  the  opinion  in  the  case  referred  to,  was  a.'? 
■tnng  a  State  rights  man  as  any. 

His  opinion  is  very  well  fortifled  by  authorities.  It  refers  to  and  cites 
I*  views  of  Jefferhon  and  Adams — those  two  leaders  of  opposite  schools 
xf  oonstruction — uniting  and  agreeing  upon  this  one  proposition,  estab- 
lidiing  the  paramount  authority  of  national  treaty  over  State  authority. 
Mr.  flalhonn's  views  are  also  cited,  and  he  has  always  been  regarded  ns 
the  leader  of  the  school  of  strict  constructionists.  Within  the  limits 
•ad  itriet  constmction  which  be  has  placed  upon  the  treaty-making 
IWer,  he  admits  the  superiority  of  the  treaty  power  over  a  State 


statute,  in  such  a  case  as  that.  So  that  the  State  lost  and  the  alien  heir 
took  contrary  to  the  California  statute.  In  Chirac  vs.  Chirac,  2  Wheaton, 
259,  the  Supreme  Court  of  the  United  States  decided  that  the  treaty 
with  France  of  seventeen  hundred  and  seventy-eight,  secured  to  the 
citizens  and  subjects  of  either  power  the  privilege  of  holding  lands  in 
the  territory  of  the  other.  This  was  again  aiSrmed  in  Cavenac  vs. 
Banks,  10  Wheaton,  189.  A  treaty  with  Great  Britain  of  seventeen  hun- 
di<ed  and  ninety-four,  to  the  same  effect,  was  held  good  and  controlling 
by  the  Supreme  Court  of  the  United  States  in  Hughes  vs.  Edwards. 
9  Wheaton,  489.  As  said  in  The  People  vs.  Gerke,  by  the  Supreme 
Court  of  California:  "So  far  as  the  authority  of  the  Federal  Courts  is 
concenied,  they  ap|>earto  have  uniformly  administered  the  law  upon  the 
meaning  given  by  construction  to  the  language  of  the  treaty,  seeming 
never  to  have,  in  any  respect,  doubted  thepower  of  the  General  Govern- 
ment to  provide  by  treaty  with  a  foreign  power  for  the  mutual  protec- 
tion of  the  property  belonging  to  citizens,  or  subjects  of  each,  in  the 
territory  of  the  other.  The  treaty-making  power  of  the  Federal  Gov- 
ernment must  from  necessity  be  eufliciently  ample  so  as  to  cover  all  of 
the  usual  subjects  of  treaties'  between  different  powers.  If  we  were  to 
deny  to  the  treaty-making  power  of  our  government  the  exercise  of 
jurisdiction  over  the  property  of  deceased  aliens,  upon  the  ground  of 
interference  with  the  course  of  descents,  or  the  laws  of  distribution  of  a 
State  where  property  may  exist,  b^  parity  of  reasoning  we  should  not 
make  commercial  treaties  with  foreign  nations,  because  it  might  be  said 
some  of  their  provisions  would  injure  the  business  of  a  portion  of  the 
citizens  of  one  of  the  States  of  the  Union." 

This  decision  has  been  reaffirmed  in  later  cases  by  the  Supreme  Court 
of  this  State.  In  fact,  their  views  have  never  been  doubted  outside  of 
this  Convention. 

The  United  States  has  the  power  to  make  all  treaties,  not  only  with 
foreign  nations,  but  with  Indian  tribes.  When  exercised  with  regard 
to  the  Indian  tribes,  a  treaty  occupies  the  same  position,  and  is  of  the 
same  general  nature,  as  when  exercised  with  foreign  nations.  The 
Indian  is  regarded  as  a  protegd  of  the  United  States.  We  have  bestowol 
upon  him  the  dignity  of  making  a  treatv  with  him,  and  these  treaties 
are  to  be  observed  and  kept  as  solemnly  as  when  made  with  foreign 
nations.  And  the  treaty-making  power,  in  regard  to  the  Indian  tribes, 
is  of  the  same  nature  as  the  treaty-making  power  with  foreign  nations. 

In  the  Supreme  Court  of  the  United  States,  in  a  very  recent  case,  a 
question  arose  as  to  the  power  of  the  government  to  interfere  directly  in 
the  domestic  affairs  of  a  State  Government,  by  a  treaty  with  the  Indians, 
and  the  treaty-making  power  was  hold  to  be  paramount  in  that  respect 
to  the  power  of  the  State  of  Minnesota.  The  case  is  entitled  "The 
United  States  vs.  Forty-three  Gallons  of  Whiskv."  (93  U.  S.  Keports, 
197.)  There  the  treaty-making  power  having  declared  that  no  liquor 
should  be  sold  to  Indian  tribes  anywhere  within  the  limits  of  the  State, 
the  United  States  officers  proceeded  to  forfeit  this  liquor  which  dealers 
in  the  State  of  Minnesota  were  selling  to  the  Indians.  The  position  was 
taken  there  that  Minnesota  was  a  sovereign  Slate,  and  that  she  had 
conclusive  control  over  her  domestic  affairs,  and  therefore  the  treaty- 
making  power  could  not  intrude  itself  in  such  a  manner  as  to  inter- 
fere with  the  power  of  the  State  Government  over  what  was  entirely 
domestic  and  purely  local.  But  the  Supreme  Court  of  the  United  States 
held  to  the  c<mtrary.     The  decision  referred  to  says: 

"  Besides,  the  power  to  make  treaties  with  the  Indian  tribes  is,  as  we 
have  seen,  coextensive  with  that  to  make  treaties  with  foreign  nations. 
In  regard  to  the  latter,  it  is,  without  doubt,  ample  to  cover  all  the  usual 
subjects  of  diplomacy.     One  of  them  relates  to  the  disability  of  the  citi- 


zens or  subjects  of  either  contracting  nation  to  take,  by  descent  or 
devise,  real  property  situate  in  the  territory  of  the  other.  If  a  treaty  to 
which  the  United  States  is  a  party,  removed  such  disability,  and  secured 


to  them  the  right  so  to  take  and  hold  such  property,  as  if  they  were 
natives  of  this  country,  it  might  contravene  the  statutes  of  a  State;  but 
in  that  event  the  Courts  would  disregard  them,  and  give  to  the  alien 
the  full  protection  conferred  by  its  provisions.  If  this  result  can  be 
thus  obtained,  surely  the  government  may,  in  the  exercise  of  its 
acknowledged  power  to  treat  with  Indians,  make  the  provision  in  ques- 
tion, coming,  as  it  fairly  does,  within  the  cause  relating  to  the  regulating 
of  commerce." 

Now,  if  this  be  true  with  regard  to  the  State  of  Minnesota,  how  can 
it  be  said  that  the  Burlingame  treaty  is  a  violation  of  the  rights  of  this 
Slate;  that  it  interferes  with  the  police  powers  of  the  State;  that  it 
infringes  upon  it;  that  it  is  in  contravention  of  natural  law  and 
natural  justice?  It  has  been,  as  I  have  shown,  a  principle  and  doctrine 
of  the  American  Government  almost  since  its  origin,  that  Congress 
may  enter  into  a  treaty  on  such  subjects  as  these  under  the  treaty- 
making  power,  vfhich  shall  be  paramount  and  superior  to  the  power 
exercised  by  the  Stale  itself.  The  Burlingame  treaty  has  been  read 
here.  By  it  the  Chinese  are  allowed  to  enter  this  State  at  will  and 
become  permanent  residents,  and.  their  security  in  life  and  properly  is 
guaranteed  by  the  treaty.  They  are  placed  on  an  equality,  in  regard  to 
personal  liberty  and  property,  with  the  people  of  the  most  favored 
nations  of  the  earth.  How,  then,  can  we  here,  with  these  limitations 
upon  us,  in  a  Constitutional  Convention,  as  statesmen  and  jurists, 
undertake  to  contravene  the  power  of  the  United  States  Government 
to  make  that  treaty?  In  what  attitude  would  we  place  ourselves  before 
the  American  nation  if  we  undertake  to  sail  our  ship  of  State  upon  this 
rock  of  Gibraltar? 

Mr.  BARBOUR.  I  would  like  to  show  you  Mr.  Black's  opinion  on 
that  matter. 

Mb.  WILSON.  I  have  seen  Mr.  Black's  opinion ;  I  read  it  at  the 
time  it  was  published.  Mr.  Black  came  here  on  a  hurried  visit  to  our 
coast  and  was  entertained  handsomely  by  our  people,  and  while  here 
was  invited  to  express  an  opinion  on  this  subject.  He  learned  that 
there  was  a  strong  feeling  here  on  the  subject  of  Chinese  immigration, 
and  when  called  upon  lo  give  an  opinion  on  that  subject,  in  full  sym- 
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pathy  with  our  wishes  and  feelinfts,  he  wrote  the  letter  alluded  to  with- 
out any  investigation  or  examination.  Let  ua  read  it.  The  first  thing 
he  states  is :  "  f  have  not  examined  this  subject  with  that  care  that  iu 
importance  demands."  Mr.  Black  would  have  done  well  had  he  then 
added,  "  Yours  respectfully,"  and  said  no  more.  If  members  can  derive 
any  comfort  from  this  opinion  they  are  welcome  to  it;  it  does  not  relieve 
me  much.  I  read  it  at  the  time  it  was  first  published,  and  I  thought  Mr. 
Black  had  expressed  a  very  hasty  opinion  upon  a  profound  question, 
and  had  allowed  his  sympathy  to  supply  the  place  of  his  judgment, 

Mb.  B.^KBOUK.     I  would  like  to  ask  you  a  question. 

Mr.  WILSON.     Ccrtainlv,  sir. 

Mb.  BARBOUR.  I  would  like  to  know,  sir,  whether,  in  your  opin- 
ion, there  is  any  limit  to  the  power  of  Congress  or  legislation  by  way  of 
treaty,  or  whether  that  jjower  of  Congress  is  unlimited,  and  whether,  in 
your  opinion,  there  are  any  reserved  powers  remaining  in  the  States  at  all  ? 

Mb.  WILSOX.  I  think  I  can  answer  the  gentleman.  I  believe  there 
is  a  limit  to  the  treaty-making  power.  If  the  gentleman  has  industry 
enough  to  examine  Mr.  Calhoun's  views,  referred  to  by  Judge  Heyden- 
feldt,  he  will  learn  that  there  are  certain  limits  which  exist.  A  treaty 
cannot  change  our  form  of  government,  and  there  are  many  other 
things  which  cannot  be  done  by  treaty.  It  is  not  necessary  for  me  to 
He)mrt  from  my  line  of  argument  to  attempt  to  read  the  acknowledged 
law  on  that  subject.  It  is  sufficient  for  me  to  say  that  the  power  exer- 
cised in  the  Burlingame  treaty  is  within  the  treaty-making  power. 
These  cases  which  I  have  cited  are  cases  which  bring  the  Burlingame 
treaty  clearly  within  the  treaty-making  power.  That  is  sufficient, 
without  undertaking  to  say  where  the  exact  line  is.  Probably  I  would 
agree,  in  the  main,  with  the  views  of  Mr.  Calhoun. 

That  treaty  must,  therefore,  be  respected.  It  is  the  paramount  law  of 
the  land.  In  case  of  conflict,  whether  by  the  exercise  of  police  power 
or  otherwise,  the  police  power  must  yield  to  the  treaty-makmg  power  in 
its  broad  extent.  In  the  case  of  Henderson,  cited  by  the  Chairman  of 
the  Committee  on  Chinese,  General  Miller,  in  the  United  States  Court, 
where  the  express  object  of  the  Court  was  to  settle  the  question,  as  far  as 
it  was  possible,  this  question  of  the  police  power  of  the  Slate  is  com- 
mented on.     The  Court  say,  in  that  case,  in  respect  to  this  police  power: 

"This  power,  frequently  refBrre<l  to  in  the  decisions  of  this  Court,  has 
been,  in  general  terms,  somewhat  loosely  called  the  police  power.  It  is 
not  necessary  for  the  course  of  this  discussion  to  attempt  to  define  it 
more  accurately  than  it  has  been  defined  already.  It  is  not  necessary, 
because  whatever  may  be  the  nature  and  extent  of  that  power,  where 
not  otherwise  restricted,  no  definition  of  it  and  no  urgency  for  its  use 
can  authorize  a  State  to  exercise  it  in  regard  to  a  subject-matter  which 
has  been  confided  exclusively  to  the  discretion  of  Congress  by  the 
Constitution. 

"  Nothing  is  gained  in  the  argument  by  calling  it  the  police  power. 
Very  many  statutes,  when  the  authority  on  which  their  enactments 
rest  is  examined,  may  be  referred  to  different  sources  of  power,  and  sup- 
ported equally  well  under  any  of  them.  A  statute  may  at  the  same 
time  be  an  exercise  of  the  taxmg  power  and  of  the  power  of  eminent 
domain.  A  statute  punishing  counterfeiting  maybe  for  the  protection 
of  the  private  citizen  against  fraud,  and  a  measure  for  the  protection  of 
the  currency,  and  for  the  safety  of  the  government  which  issues  it.  It 
must  occur  very  often  that  the  shading  which  marks  the  lino  between 
one  class  of  legislation  and  another  is  very  nice  and  not  easily  distin- 
guishable. 

"  But,  however  difficult  this  may  be,  it  is  clear,  from  the  complex 
nature  of  our  form  of  government,  that,  whenever  the  statute  of  a  State 
invades  the  domain  of  legislation  which  belongs  to  the  Congress  of  the 
United  States,  it  is  void,  no  matter  under  what  class  of  powers  it  may 
fall,  or  how  closely  allied  to  powers  conceded  to  belong  to  the  States." 

It  is  manifest,  then,  that  this  treaty-making  power  having  been  exclu- 
sively granted  to  Congress,  if  there  is  a  conflict  between  the  exercise  of 
that  power  and  the  police  power  of  the  State,  the  police  power  must 
yield,  and  the  treaty-making  power  must  be  held  paramount.  The 
power  of  Congress  to  regulate  commerce,  foreign  and  inter-State,  is 
exclusively  in  Congress,  and  is  closely  allied  to  the  proposition  I  have 
stated  in  regard  to  the  treaty,  as  far  as  this  question  is  concerned.  That 
power  is  exclusively  in  the  United  Slates  Government.  Years  ago  the 
transportation  of  passengers  was  held  to  fall  within  these  powers  to  regu- 
late commerce.  It  was  so  held  iu  "the  Passenger  cases,"  and  since  that 
in  a  series  of  othei-s.  It  was  so  held  in  a  recent  case  in  the  United  States 
Supreme  Court,  i  Otto  R.  265,  and  also  in  the  case  of  Henderson,  2 
Otto  R.,  cited  by  General  Miller.  All  of  the  recent  cases,  "the  Pas- 
senger cases"  especially,  are  based  on  the  conceded  proposition  that  a 
State  cannot  prohibit  the  entrance  of  foreign  goods  or  foreign  passengers. 
What  is  the  use  of  discussing  these  sections  prohibiting  the  Mongolians 
from  coming  into  the  State,  when  every  one  of  these  cases  cited  have 
decided  that  it  is  not  in  the  power  of  the  Slate  to  so  ordain.  These  sec- 
tions attempted  to  reach  the  Chinos^  passenger  coming  here,  through 
what  is  called  the  exercise  of  some  inherent  State  power  similar  to  the 
power  of  taxation,  or  police  power,  as  they  c.hooso  to  call  it;  and  it  is 
by  the  exercise  of  some  one  of  these  powers  that  it  is  sought  to  place  the 
first  check  upon  Chinese  immigration. 

Mb.  WYATT.    Will  the  gentleman  allow  me  to  ask  him  a  question. 

Mb.  WILSON.    Certainly. 

Mb.  WYATT.  Now,  upon  the  supposition  that  the  introduction  of 
passengers  described  in  this  case  is  absolute  death  to  the  citizens  of  the 
State,  what  attitude  would  it  then  assume  before  the  Supreme  Court  of 
the  United  States  in  regard  to  the  decisions  upon  these  questions,  con- 
ceding that  the  very  presence  of  these  people  nere  is  conducive  to  the 
destruction  of  the  State  ? 

Mb.  WILSON.  In  the  first  place,  the  question,  in  its  legal  aspect, 
would  not  be  bettered  by  such  an  extreme  state  of  facts.  The  treaty- 
niakinj^  power,  havin|;  absolute  control  over  the  commercial  relations, 
determines  the  question  as  to  what  is  right  and  what  is  wrung.    If 


the  State  should  differ  with  the  United  States,  the  State  would  certainly 
have  to  yield.  She  might  enter  a  remonstrance ;  she  might  appeal  to 
the  authorities  of  the  United  States  for  modification  or  other  relief,  but 
so  long  as  the  United  States  insist  that  these  people  shall  be  permitted 
to  come  here  under  its  treaty,  the  State  has  not  the  power  to  exclude 
them.  So  far  as  the  power  to  regulate  commerce  is  concerned,  it 
embraces  passengers  as  well  as  freight  and  merchandise.  All  the  cases 
where  that  question  has  been  raised  have  conceded  that,  and  all  the 
authorities  are  uniform,  and  agree  that  the  State  has  not  authority  to  regu- 
late trade  in  such  a  manner  as  to  impede  it  or  place  onerous  burdens  on 
commerce,  and  that  this  (wwer  is  vested  in  the  General  Government  alone. 
Although,  in  some  of  the  States,  it  was  attempted  to  maintain  these  cases 
under  tlie  guise  of  the  taxing  power,  the  Supreme  Court  of  the  Uniteit 
States  invariably  looked  through  the  disguise,  penetrated  the  gauze  work, 
detected  the  object  and  intention  of  these  provisions,  and  therefore 
decided  that  even  the  power  of  taxation  cannot  be  exercised  so  as  to 
interfere  with  commerce.  This  was  so  in  "the  Paseen^r  cases." 
There  it  was  sought  to  escape  the  question  of  interference  with  passen- 
gers directly  by  an  ingenious  intervention  of  onerous  duties  on  the 
master  of  the  ship.  The  master  of  the  vessel  was  required  to  give  cer- 
tain bonds  to  protect  the  State  upon  the  introduction  of  passenger*,  and 
the  argument  to  sustain  the  law  was  this:  "We  have  not  interfered 
with  your  passengers;  we  do  not  ask  anything  of  the  passengers,  bnt 
simply  lay  a  duty  on  the  vessel,  which  we  have  a  right  to  tax."  The 
Supreme  Court  penetrated  this  ingenious  device,  and  saw  that  it  was 
intended  to  prevent  the  passengers  from  coming  into  the  State ;  that  it 
incommoded  them,  and  prevented  their  free  entrance  into  the  State.  It 
is  therefore  useless  to  discuss  any  farther  this  power  of  prohibition, 
because  the  highest  Court  in  the  land  has  already,  as  shown,  decided 
against  the  right  of  prohibition  in  the  Slate,  and  against  The  right  of  a 
Stale  to  place  or  impose  any  onerous  burdens  upon  passengers.  I  will 
read  a  short  extract  froin«the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Chy  Lung,  2  Otto : 

"  The  passage  of  laws  which  concern  the  admission  of  citizens  and 
subjects  of  foreign  nations  to  our  shores,  belongs  to  Congress  and  not  to 
the  Slates.  It  has  power  to  regulate  commerce  with  foreign  nations; 
the  responsibility  for  the  character  of  those  regulations,  and  for  the 
manner  of  their  execution,  belongs  solely  to  theNational  GovernmenL 
If  it  be  otherwise,  a  single  State  can,  at  her  pleasure,  embroil  us  in 
disastrous  quarrels  with  other  nations." 

I  further  find  that  in  the  attempt  (o  exercise  or  interfere  with 
commerce,  even  commerce  between  the  States  comes  in  conflict  with 
the  Federal  Government.  It  was  found,  some  years  ago,  that  the  cattle 
introduced  from  Texas  into  various  States  of  the  Union,  bad  certain 
diseases  which  were  infectious,  and  it  was  attempted  to  prevent  the 
importation  of  these  diseased  cattle  in  Missouri,  and  thus  avoid  the 
spreading  of  the  disease  among  the  domestic  cattle  in  the  latter  State. 
The  State  of  Missouri  passed  a  law  prohibiting  the  importation  of  cattle 
from  Texas  into  that  State  during  a  period  of  six  months  in  each  year. 
That  was  a  very  strong  case,  and  I  do  not  know  that  any  gentleman  has 
submitted,  in  regard  to  the  power  of  a  State  to  regulate  its  own  domes- 
tic aflTairs,  any  case  which  is  stronger  than  the  one  presented  on  that 
occasion.  There  were  droves  of  diseased  cattle  coming  in  from  the 
prairies  of  Texas,  which  were  likely  to  spread  infection  and  disease 
among  the  domestic  cattle  of  Missouri,  and  the  question  was  as  to  the 
power  of  the  State  of  Missouri  to  protect  herself  against  this  threatened 
danger  to  man  and  beast.  The  Supreme  Court  of  the  United  States,  in 
the  case  of  The  Railroad  Comfiany  vs.  Houston,  6  Otto,  465,  pass  upon 
the  validity  of  that  statute  of  Missouri. 

Mb.  HOWARD.  I  would  like  to  nsk  the  gentleman  a  question.  Does 
not  the  Texas  case  go  upon  the  grounds  that  the  statute  is  so  broad  that 
it  excluded  all  the  cattle,  healthy  as  well  as  diseased? 

Mr.  WILSON.  You  are  trying  to  exclude  the  healthy  Chinese  cattle 
as  well  as  the  diseased  ones. 

Mr.  HOWARD.  I  say  they  are  all  diseased.  That  is  not  an  answer 
to  my  que.-tion.  I  asked  you  upon  what  grounds  that  decision  went. 
Whether  the  decision  of  the  Supreme  Court  was  not  upon  the  ground 
that  the  statute  was  so  broad  that  it  included  healthy  as  well  as  dis- 
eased cattle? 

Mr.  WIL.SON,  It  is  precisely  as  I  stated  it.  The  State  of  Missouri 
undertook  that  mode  of  cutting  off  the  diseased  cattle  just  as  in  these 
other  cases.  The  Chairman  of  the  Committee  on  Chinese  has  shown 
exactly  how  far  the  limit  goes  in  regard  to  the  exercise  of  Stale  power. 
You  can  reach  the  pauper,  but  you  cannot  go  beyond  him,  so  all  these 
decisions  say.  The  Supreme  Court  said  that  that  did  not  come  within 
the  proper  police  regulation ;  it  was  an  interference  with  the  right  to 
regulate  commerce  between  the  States  which  is  vested  solely  in  Con- 

f;ress.  Neither  the  unlimited  power  of  the  Stale  to  tax,  nor  any  of  the 
arge  police  powers,  can  be  exercised  to  such  an  extent  as  to  work  a 
practical  assumption  of  the  powers  given  to  Congress  by  the  Constitution 
of  the  United  States. 

Mb.   FILCHER.    Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 
Carried. 

IN  CONVENTION. 

TaB  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  roe  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

BKCBSS. 

The  hour  for  recess  having  arrived,  the  Convention  took  a  recess  until 
two  o'clock  p.  Ji. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  m..  President  £(oge  iu 
the  chair. 
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Boll  called,  and  quorum  present. 

CHINES!  lUMIOBATIOX. 

Ml.  L.iEKIN.  Mr.  President:  I  more  that  the  Convention  now 
resolve  itself  into  Conrthittce  of  the  the  Whole,  the  President  in  the 
chair,  for  the  purpose  of  further  considering  the  report  of  the  Committee 
on  Chinese. 

Carried. 

IN  COMMITTEE   OF  THE  WHOLE. 

Thb  chairman.  The  gentleman  from  San  Trancisco,  Mr.  Wilson, 
hu  the  floor. 

SPKECH  OF  KB.  WILSON — (Continued.) 

Ms.  WILSON.  Mr.  Chairman :  I  have  occupied  more  time  upon  this 
snbject  than  I  had  expected,  and  I  will  proceed  as  rapidly  as  possihle.  I 
hare  called  the  attention  of  the  Convention  to  the  case  of  the  Railroad 
Company  against  Ilusen.  It  seemed  to  bo  conceded  in  that  case  that  if 
the  State  of  Missouri  bad  confined  itself  in  the  exclusion  of  diseased 
cattle  only,  that  the  statute  might  have  been  constitutional  and  proper. 
But  while  the  real  object  was  to  exclude  diseased  cattle,  it  applied  to  all 
cattle  for  certain  periods  of  time,  and  it  was  held  that  the  statute  was 
more  an  absolute  regulation  of  commerce  than  the  police  power  of  the 
State  could  warrant.  And  the  limit  is  defined  betwe<?n  that  class  of  legis- 
lation which  operates  to  exclude  paupers  and  criminals,  and  similar  per- 
eoDj,and  other  sanitary  measures,  and  that  which  would  embrace  persons 
against  whom  no  objection  could  be  raised,  or  more  properly  against 
whom  no  such  sanitary  regulations  could  be  aimed.  The  first  section 
on  this  snbject  reported  by  the  committee  is  aimed  principally  at  per- 
sons following  directly  and  properly  within  the  police  powers  of  the 
Stale,  such  as  vagrants,  paupers,  criminals,  and  those  afflicted  with 
incurable  diseases.  All  these  are  clearly  within  the  domain  of  the 
police  power  of  the  State.  But  the  subsequent  sections  which  embrace 
and  include  all  persons  in  the  State,  whetber  of  the  classes  before  indi- 
cated or  not,  fiill  directly  within  the  decisions  which  I  have  read  and 
commented  upon.  In  the  several  decisions  cited  in  the  argument  of  the 
Chairman  of  the  Committee  on  Chinese,  the  same  rule  is  laid  down,  and 
the  opinion  of  the  Courts  are  very  explicit  and  consistent. 

In  the  case  of  Henderson,  the  Supreme  Court  intended  to  settle  the 
question,  but  there  is  a  doubt  expressed  as  to  whether  the  police  power 
will  extend  to  the  cases  of  paupers.  I  think,  however,  that  the  decision, 
in  moat  of  the  cases,  is  to  the  effect  that  a  State  may  exercise  the  police 
power  over  vagrants,  paupers,  diseased  persons,  and  criminals.  But 
»me  of  the  cases,  particularly  the  last  case  referred  to,  seems  to  throw  a 
doubt  upon  the  exercise  of  this  powerover  paupers.  It  seems  to  incline 
to  the  view  that  in  that  respect  and  class  of  cases.  Congress  is  the  sole 
repository  of  such  power. 

I  mn  willing  to  go  to  the  extent  of  the  exercise  of  that  po^yer,  as 
indicated  in  section  one,  as  it  seems  to  me  we  can  sustain  ourselves 
npon  it.  There  Is  nothing  dangerous  in  it  to  the  State.  The  learned 
gentleman  from  Los  Angeles,  in  uis  argument  took  the  ground  that  the 
State  itself  should  be  the  judge  of  the  proper  exercise  of  the  police 
power.  But  the  Supreme  Court  of  the  United  States  differs  with  him 
upon  that  subject,  and,  highly  as  I  respect  the  opinions  of  that  gentle- 
man,yet,  when  his  views  are  in  conflict  with  the  decisions  of  the  Supreme 
Court  of  the  United  State8>  the  decision  of  that  tribunal  will  secure  my 
concurrence. 

In  the  case  of  the  Railroad  Company  against  Husen,  the  Court  dis- 
eases this  very  question,  as  to  who  shall  be  the  judge  of  the  proper 
exercise  of  the  police  power.  It  had  been  urged  that  the  question  of  the 
propriety  of  the  exercise  of  the  police  power  is  to  be  determined  by  the 
legislature  of  the  State  and  not  by  the  Courts.  But  the  Supreme  Court 
of  the  United  States  says:  "With  this  wo  cannot  concur.  The  police 
power  of  the  State  cannot  obstruct  foreign  commerce,  or  inter-State 
commerce,  beyond  the  necessity  for  its  exercise;  and  under  color  of  it 
objects  not  wiihin  its  scope  cannot  be  secured  at  the  expense  of  the  pro- 
tection afforded  by  the  Federal  Constitution.  And  as  its  range  some- 
times comes  very  near  to  the  field  committed  by  the  Constitution  to 
ConEresB,  it  is  the  duty  of  the  Courts  to  guard  vigilantly  against  any 
needless  intrusion." 

Those  decisions  we  must  accept  as  final,  because  whether  we  indorse 
them  or  not  they  are  the  law  of  the  land.  In  considering  this  subject, 
there  are  some  other  questions  worthy  of  our  consideration.  I  will  refer 
for  a  moment  to  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  It  is  well  known-that  some  of  these  latter  amendments 
to  the  Constitution  arose  from  the  peculiar  condition  of  affairs  in  the 
Sooth  during  and  subsequent  to  the  civil  war.  Congress  passed  a  num- 
lier  of  Acts,  the  special  ODJect  of  which  was  to  protect  the  negro  recently 
emancipated  from  slavery,  and  to  confer  upon  him  all  the  rights  of  an 
.American  citizen.  The  Fourteenth  and  Fifteenth  Amendments  of  the 
Federal  Constitution  were  designed  to  place  the  negro  in  a  position  of 
H'tical  equality  with  the  whites,  and  Acts  of  Congress  were  passed  to 
enforce  the  principles  embodied  in  those  amendments.  Of  the  wisdom 
of  what  was  thus  done  we  have  nothing  to  say,  we  can  but  simply 
accept  the  result  as  an  accomplished  fact.  The  Fourteenth  Amendment 
ayi: 

"SKcnos  1.  All  persons  bom  or  naturalized  in  the  United  States, 
xnd  snbject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States, 
and  of  the  States  wherein  they  reside.  No  State  shall  make  or  enforce 
•ay  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  shall  any  State  deprive  any  person  of  life,  liberty, 
w  property,  without  due  process  of  law,  nor  deny  to  any  person  within 
ill jurudiction  the  equal  protection  of  its  laws." 

We  must  yield  to  these  persons  within  our  borders  and  jurisdiction 
Uwequalprotectionof  the  law.  It  matters  not  who  the  individual  is; 
't  Butters  not  how  humble  he  is,  or  how  base  he  is,  the  broad  shield  of 
las  law  extends  over  him,  and  he  may  demand  all  the  right  which  any 


other  person  may  have  to  the  equal  protection  of  the  laws.  Of  course 
this  does  not  embrace  political  privileges,  which  are  limited,  but  he  is 
entitled  to  full  protection.  This  amendment  has  sometimes  been  sup- 
posed to  be  limited  entirely  to  the  negro  race,  because  the  circumstances 
and  condition  of  that  race  at  the  end  of  the  war  caused  the  passage  of 
these  Acts;  but  the  language  is  not  limited  merely  to  the  negro,  it  is 
comprehensive  enough  to  embrace  all  others,  and  it  must  be  construed 
according  to  its  natural  meaning.  In  the  history  of  laws  we  see  that 
certain  things  cause  the  enactment  of  ordinances  and  statutes,  but  they 
must,  nevertheless,  be  construed  according  to  plain  ordinary  meaning  of 
the  words  employed.  It  is  not  necessary  to  show  this  by  argument, 
because  the  Supreme  Court  of  the  United  States,  in  the  Slaughterhouse 
case,  in  16  Wallace  lleports,  here  so  construed  this  very  amendment  of 
the  Constitution.  After  viewing  the  history  of  this  legislation,  and  this 
constitutional  enactment,  showing  that  the  negro  was  the  cause  of  these 
laws  having  been  passed,  and  that  the  uegro  was  primarily  intended  to 
be  benefited  by  them,  the  Court  says :  "  We  do  not  say  that  no  one 
else  but  the  negro  can  share  in  this  protection.  Both  the  language  and 
spirit  of  these  articles  are  to  have  their  fair  and  just  weight  in  any 
question  of  construction.  Undoubtedly  while  negro  slavery  was  alone 
in  the  mind  of  the  Congress  which  proposed  the  thirteenth  article,  it 
forbids  any  other  kind  of  slavery,  now  or  hereafter.  If  Mexican 
peonage,  or  the  Chinese  coolie  labor  system,  shall  develop  slavery  of  thu 
Mexican  or  Chinese  race  within  our  territory,  this  amendment  may  safely 
be  trusted  to  make  it  void.  And  so  if  other  rights  are  assailed  by  the 
States  which  properly  and  necessarily  fall  within  the  protection  of  these 
articles,  that  protection  will  apply,  though  the  party  interested  may  not 
be  of  African  descent." 

My  object  thus  far  has  been  to  demonstrate,  so  far  as  in  me  lies,  that 
in  view  of  the  Burlingame  treaty  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  we  cannot  safely  go  beyond  sections  one  and 
three  as  presented  by  the  committee,  if  indeed  we  can  go  that  'far. 
Yet  I  do  not  wish  to  be  misunderstood.  If  any  one  can  show  me  how 
we  may  constitutionally  relieve  ourselves  from  this  Chinese  incubus,  I 
will  go  as  far  as  bis  light  may  illume  the  path.  I  am  no  lover  of  these 
Oriental  pagans.  They  have  no  advocate  in  me.  I  entertain  no  mere 
prejudice  against  them,  but  I  have  a  settled  conviction,  the  result  of 
years  of  obsiervation  and  reflection,  that  their  residence  among  us  is  a 
scourge,  a  growing  evil,  and  highly  detrimental  to  our  prosperity,  mor- 
als, and  general  welfare.  It  is  a  public  calamity  that  they  are  in  our 
midst;  and  in  their  undisturbed  presence  here  I  see  much  to  make  the 
statesman  fear,  the  patriot  mourn,  and  the  philanthropist  despair.  Tet 
I  will  not  lend  myself  to  any  measures  in  themselves  inhuman,  or 
which  violate  the  Ckinstituiion  of  the  United  States,  or  that  of  the  State 
of  California,  or  place  myself  in  an  absurd  attitude  before  the  people  of 
the  United  States. 

Mb.  HEBRINGTON.  I  would  like  to  ask  the  gentleman  a  question. 
If  the  present  Burlingame  treaty  were  not  in  force  and  eflTect,  would  it 
be  proper  for  the  State  of  California,  for  this  Convention,  to  adopt  pro- 
visions in  our  Constitution  to  prevent  the  accession  by  the  Mongolians 
of  permanent  residences  in  this  State? 

Mb.  WILSON.  Yes,  I  think  in  that  event  we  might  go  a  great  way 
in  that  direction,  until  met  by  the  provisions  of  the  Constitution  as  to 
commerce. 

Mr.  HERRINGTON.  Then  I  will  ask  another  question.  If  that  be 
so,  would  a  provision  of  this  Constitution  be  in  violation  of  any  pro- 
visions of  the  Constitution  of  the  United  States;  or  would  it  be  in  any 
different  )H>sition  than  the  law  in  reference  to  insolvency,  when  the 
general  bankrupt  law  was  in  existence? 

Mr.  WILSON.  It  would  be  like  passing  a  law  by  the  Legislature  or 
by  the  Constitution,  in  direct  violation  of  the  Act  of  Congress,  because 
the  treaty  is  a  law  as  much  as  the  Constitution,  or  an  Act  of  Congress. 
We  cannoi  pass  any  legislation  which  is  an  infringement  upon  that 
existing  law. 

Mr.  HERRINGTON.  Then  the  law  passed  a  little  while  before  the 
repeal  of  the  bankrupt  law  was  not  in  violation  of  the  Constitution ; 
that  law  is  still  in  force  and  efi°ect. 

Mr.  WILSON.  A  serious  question  was  raised  on  that  point  the  other 
day.  A  gentleman  of  great  legal  experience  suggested  to  me,  in  a  case 
we  were  discussing,  that,  as  the  State  insolvent  law  was  passed  pending 
an  Act  of  Congress,  it  could  not  be  considered  of  any  validity  or  effect 
now ;  and  that  suggestion  raises  serious  doubts  in  my  mind  as  to  the 
validity  of  the  Act.  However,  this  is  like  one  of  the  recent  school  exam- 
inations, and  I  have  not  been  furnished,  as  the  parties  there  were,  with 
the  questions  beforehand.  [Laughter.]  This  first  section^ as  reported 
by  the  committee,  has  a  clause  which  I  am  somewhat  doubtful  about: 

"  The  Legislature  shall  have  and  shall  exercise  the  power  to  enact  all 
needful  laws,  and  prescribe  necessary  regulations  for  the  protection  of 
the  State,  and  the  counties,  cities,  and  towns  thereof,  from  the  burdens 
and  evils  arising  from  the  presence  of  aliens,  who  are  or  who  may 
become  vagrants,  paupers,  mendicants,  criminals,  or  invalids  aflSicted 
with  contagious  or  infectious  diseases,  and  aliens  otherwise  dangerous  or 
detrimental  to  the  well-being  or  peace  of  the  State,  and  to  impose  con- 
ditions upon  which  such  persons  may  reside  in  the  State,  and  to  provide 
the  means  and  mode  of  tneir  removal  from  the  State  upon  failure  or 
refusal  to  comply  with  such  conditions;  provided,  that  nothing  con- 
tained in  the  foregoing  shall  be  construed  to  impair  or  limit  the  power 
of  the  Legislature  to  pass  such  other  police  laws  or  regulations  as  it 
may  deem  necessary." 

The  clause  I  refer  to  is  that  relating  to  "aliens  otherwise  dangerous  or 
detrimental  to  the  well-being  or  peace  of  the  State."  These  words  give 
a  wide  latitude.  They  may  embrace  almost  anything.  "  Detrimental 
to  the  well-being  or  peace  of  the  State."  How?  In  what  respect?  By 
what  mode?  What  is  the  well-being  of  the  State?  is  it  wise  to  use 
these  words,  to  which  nothing  definite  can  attach,  and  which  in  their 
wide  sweep  are  boundless  as  space  ? 
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These  words  remind  us  of  the  old  English  bills  of  attainder.  They 
were  based  on  the  same  idea  contained  in  the  language  to  which  I  object. 
All  the  constitutions  in  this  country  contain  prohibitions  against  bills  of 
attainder.  The^  grewup  in  England  upon  the  idea  that  while  there 
were  definite  crimes  for  which  persons  could  be  tried  and  punished,  yet 
there  occasionally  might  exist  in  the  State  a  man  who,  though  not  guilty 
of  any  known  or  defined  crime,  would  be  dangerous  to  tlie  peace  and 
well-being  of  the  community.  Bills  of  attainder  originated  on  this 
assumption.  Parliament  passed  such  bills  to  reach  these  persons  asserted 
to  be  "  dangerous  or  detrimental  to  the  well-being  or  {>eace  of  the  State." 
By  bills  of  attainder  such  persons  were  punished,  their  blood  attainted, 
and  their  estate  confiscated  to  the  crown.  I  believe  the  Inst  bill  of  attain- 
der was  passed  in  England  over  a  century  ago.  I  believe  that  almost 
everyone  of  the  State  Constitutions  contain  provisions  against  such  bills. 
The  Constitution  of  the  United  States  provides  that  no  bill  of  attainder 
shall  be  passed.  The  present  Constitution  of  California  contains  also  the 
same  prohibition  against  such  bills.  Now,  this  provisiou  of  section  one 
sounds  very  much  like  the  old  bills  of  attainder — "aliens  otherwise 
dangerous  or  detrimental  to  the  well-being  or  peace  of  the  State."  In 
other  respects  I  have  agreed  with  section  one,  not  that  I  think  it  is 
necessary,  because  I  think  the  State  has  inherently:  all  the  power  that 
that  section  gives  it.  But  as  some  expression  of  opinion  on  this  subject 
by  the  Convention  is  thought  to  be  desirable,  I  yield  my  concurrence  to 
this  section  as  it  stands.  * 

In  my  view,  the  remedy  is  beyond  the  powers  of  the  State,  and  it  has 
been  ray  object,  so  far,  to  show  that  we  can  have  no  relief,  either 
through  the  Legislature  or  Constitution,  against  the  evils  of  Chinese 
immigration.  We  have  no  power  to  stop  these  people  from  coming  into 
the  State;  we  have  very  little  power  to  control  thein  while  here;  anu 
though  I  am  anxious  to  see  the  State  rid  of  these  evils,  I  am  persuaded 
that  the  only  remedy  is  in  an  application  to  the  treaty-making  power, 
or  to  Congress  itself.  We  may  have  a  modification  of  the  Burlingame 
treaty,  with  the  consent  of  CHina,  it  being  a  contract— and  the  consent 
of  the  Chinese  Government  is  necessary  in  making  a  new  treaty,  to 
guard  and  protect  us  against  this  unlimited  invasion  of  foreigners  not 
susceptible  of  naturalization.  We  may  also  call  upon  Congress  for  some 
remedy,  and  Congress  has  the  power  to  so  regulate  the  intercourse  between 
the  two  countries  as  to  afford  us  some  relief.  There  is  no  doubt  at  all 
about  the  correctness  of  the  position  assumed  by  the  gentleman  from 
Marin,  that  while  the  treaty  itself  binds  the  two  nation?,  we  cannot  get 
rid  of  it  except  by  consent  of  China,  although  we  may  break  it  by  Act 
of  Congress  or  otherwise,  being  ourselves  responsible  to  the  Chinese 
Government,  as  we  are  in  all  cases,  for  the  infraction  of  a  treaty.  That 
responsibility,  if  I  were  a  part  of  the  administration  of  the  General 
Government,  I  would  be  willing  to  take.  I  would  give  relief,  even  if 
we  had  to  resort  to  war.  But  we  can  only  have  adequate  relief  through 
Congress,  or  the  treaty-making  power.  Just  at  this  pirticular  time  CaTi- 
fomia  seems  to  occupy  a  very  important  position.  The  political  signs 
indicate  that  California  will  soon  rise  from  political  obscurity  and 
assume  a  place  of  power  in  the  national  councils — I  do  not  care  what 
party  succeeds  here,  whether  it  be  the  Workingmen's,  the  Republican, 
or  the  Democratic  party. 

This  State  may  hold  the  balance  of  power  and  have  a  voice  in  deter- 
mining who  will  be  the  President  of  the  United  States ;  and  that  proba- 
bility, has,  to  a  great  extent,  gained  faith  recently.  We  are  entitled  to 
use  our  power  for  our  State  protection ;  we  are  entitled  now  to  demand 
of  the  General  Government  that  it  shall  awake  and  listen  to  us.  And,  I 
believe  now,  that  if  a  strong,  earnest,  and  determined  effort  is  made,  the 
General  Government,  in  view  of  the  political  condition,  will  listen  to  us. 
And,  in  my  judgment,  whether  they  do  or  do  not,  it  is  our  only  hope 
and  our  only  remedy,  and  we  should  here  put  ourselves  upon  this  rec- 
ord, in  the  language  of  the  gentleman  from  San  Diego,  Mr.  Blackmer, 
in  a  dignifying,  manly,  and  statesmanlike  position,  and  go  to  the  Gen- 
eral Government  and  ask  it  to  relieve  us  from  these  evils  under  which 
we  are  suffering.  I  believe  that  anything  in  the  shape  of  violence 
towards  the  Chinese  will  have  the  same  effect  that  it  did  in  regard  to  the 
negroes.  In  order  to  protect  the  negroes,  Congress  made  them  citizens 
of  the  United  States',  and  I  believe  now  that  any  violence  on  our  part 
against  the  Chinese  will  simply  induce  Congress  to  pass  an  Act  render- 
ing them  eligible  to  citizenship,  which  will  render  them  more  hurtful  to 
the  interests  of  the  State  than  now,  and  merely-  aggravate  our  evils. 
And,  in  that  view  of  the  case,  I  think  we  should  appeal  to  Congress  in  a 
sensible,  statesmanlike  manner.  I  believe  we  will  get  relief.  It  may 
be  long  coming;  it  may  be  difficult  to  rouse  those  people  of  other  States 
to  a  compreliension  of  our  situation,  and,  when  you  come  to  think  of  it, 
it  is  not  wonderful  that  it  is  so.  They  know  nothing  about  this  subject; 
they  know  nothing  of  this  competitive  labor;  they  know  nothing  of 
the  absolute  power  of  the  Chinese  to  affect,  most  injuriously,  the  labor- 
ing men  of  the  country;  they  know  nothing  of  the  manifold  evils 
attending  the  residence  of  Chinese  among  us.  We  call  upon  them  to 
reverse  the  old,  respected,  and  revered  doctrines  of  the  government  on 
the  subject  of  expatriation.  We  have  boasted,  time  and  again,  that  we 
had  here  a  land  open  to  all  the  nations  of  the  earth.  We  have  listened 
to  that  doctrine  preached  in  the  halls  of  Congress,  and  in  Fourth  of 
July  orations,  and  from  the  stump.  We  have  everywhere  proclaimed 
that  this  is  an  asylum  for  the  oppressed  of  all  nations,  and  asked  them 
to  come  here  and  enjoy,  without  stint,  the  blessings  of  this  free  land  of 
ours.  Kow  we  turn  to  the  people  of  the  other  States,  who  have  heard 
these  things  preached  for  one  hundred  years,  and  say  to  them,  "reverse 
all  these  things  and  exclude  these  people  from  our  snores." 

It  is  the  first  time  any  such  proposition  has  ever  been  advanced ;  it  is 
the  first  time  any  such  request  has  ever  been  made.  It  is  not  wonderful 
they  are  slow  to  adopt  our  views.  It  would  be  strange  if  they  easily 
yielded  to  our  arguments.  We  must  be  careful  and  sensible  in  our  action. 
We  must  try  to  induce  them  to  hear  us.  It  is  the  only  possible  remedy. 
j(fow,  I  know,  Mr.  President,  that  if  I  were  to  urge  extreme  measures 


here  I  would  please  some  persons.  I  know  that  there  is  a  great  deal  of 
radicalism  on  this  subject  among  many  persons,  but  my  object  on  this 
floor  is  not  merely  to  please,  but  to  advocate  these  measures  which  will 
afford  the  true  remedy  for  the  wrongs  we  suffer^rccognizing  that  I  am 
res|ionsible  to  the  people  of  the  State  for  my  action,  and  desirous  of 
putting  myself  upon  the  record  here,  as  one  not  afraid  to  speak  the  truth, 
however  unpalatable  it  may  be;  therefore,  I  say  that  I  cannot  favor 
these  extreme  measures.  We  should  look  at  this  question  as  it  is,  in  all 
its  naked  deformity,  and  ascertain  where  the  remedy  lies,  and  not  run 
after  a  remedy  which  will  not  avail,  or  which  will  only  result  in  future 
distress  to  us.  We  have  appealed  to  the  General  Government  to  aid  us 
in  this  matter.  Let  us  continue  this  appeal.  Let  us  take  advantage  of 
the  political  crisis  about  to  come,  and  make  our  power  in  that  resjiect 
felt.  Let  us  demand  proper  legislation  by  Congress,  and  proper  action 
by  the 'treaty-making  power,  which  will  relieve  us  of  this  gigantic  evil. 

Mb.  BARBOUR.  1  ask  the  gentleman  if  he  indorsed  the  Non-par- 
tisan platform  upon  which  the  candidates  In  San  Francisco  were  elected  ? 

Me.  WILSON.  Does  it  make  any  difference  in  the  strength  of  the 
argument,  whether  I  indorsed  that  platform  or  not?  In  fact  I  was  not 
here  in  the  Stats  at  the  time  that  platform  was  framed,  or  at  the  time 
of  the  election.  I  was  in  the  Atlantic  States,  and  therefore  never  have 
seen  it  to  this  day. 

Mr.  BARBOUR.     All  right. 

Mb.  WILSON.  I  had  supposed  that  my  action  was  in  accordance 
with  it.  If  I  am  convinced,  as  I  am,  that  the  State  has  no  power  over 
this  subject,  and  that  the  remedy  is  in  Congress  alone,  and  I  am  anxious 
and  willing  to  adopt  that  remedy,  I  suppose  I  am  not  inconsistent  witli 
the  Non-partisan  platform.  I  have,  therefore,  fully  presented  my  views, 
recognizing  the  greatness  of  the  evil  and  where  the  remedy  is.  I  abide 
the  result,  whatever  It  be. 

SPKECH    OF    MB.   BABSKS. 

Mb.  BARNES.  Mr.  Chairman:  No  one  can  feel  more  keenly  the 
responsibility  which  rests  upon  us  in  the  consideration  of  this  question 
than  I  do.  No  one  can  feel  mure  desirous  than  I  that  whatever  is  done 
here  should  be  wisely  done;  and  if  it  be  true,  as  suggested  by  the  gen- 
tleman last  on  the  floor,  that  the  people  are  remediless,  and  that,  when 
so  many  of  our  citizens  feel  perhaps  their  lives— certainly  the  welfare  of 
themselves  and  their  families — depend  in  a  great  measure  upon  this 
Convention,  I  feel  unequal  to  the  task  of  coping  with  gentlemen  so  able 
and  distinguished  as  those  upon  the  other  side  of  this  question,  who 
have  argued  to  us  with  the  earnestness  that  marks  them  as  sincere,  that 
the  people  of  this  coast  are  absolutely  and  solely  remediless  in  the 
premises.  That  we  are  to  be  in  the  future,  as  we  have  been  in  the  past, 
and  are  in  the  present,  subject  to  the  unlimited  presence  of  an  element 
so  forcibly  described  by  my  colleague  from  San  Francisco,  without  hope 
of  remedy,  is  to  say  that  our  government  is  a  failure.  Surrounded  by 
distress,  and  hunger,  and  want  on  every  hand,  it  is  said  we  must  sit 
supinely  down  under  this  upas  tree  and  inhale  the  poison  that  falls 
from  its  limbs,  absolutely  devoid  of  the  power — not  merely  to  lay  the  ax 
at  the  foot  of  the  tree,  but  powerless  to  remove  a  single  limb  that  drips 
its  poison  upon  us.  And  we  are  referred  to  the  0>nBtitution  of  toe 
United  States,  and  to  the  treaty-making  power  conferred  upon  the 
President  and  Senate  of  the  United  States,  as  something  which  consti- 
tutes an  impassable  barrier  between  us  and  this  great  social  and  |iolitical 
wrong.  Now,  sir,  I  prefer  to  regard  this,  not  as  a  case  depending 
altogether  upon  authorities — though  I  believe  that  authority,  and  good 
authority, can  be  advanced  for  theviews  which  I  entertain — but  I  prefer 
to  look  for  a  moment  at  it  as  a  case  of  first  impression,  as  if  we  had  not 
this  provision  in  the  Constitution  in  reference  to  the  [lower  of  the  gov- 
ernment, and  the  rights  given  to  Congress  and  the  President  of  the 
United  States;  as  though  none  of  these  vexing  questions  had  ever  risen 
at  all ;  as  though  there  had  never  been  such  a  case  as  that  cited  from 
Otto  in  respect  to  diseased  cattle;  as  though  we  had  never  a  case  passed 
upon  in  respect  to  the  Importation  of  Chinese  women ;  as  though  we  bad 
never  had  a  case  founded  upon  the  right  of  one  citizen  to  import  into 
another  State  his  merchandise  of  human  bodies.  Let  us  look  for  a 
moment  ^t  it  as  a  case  of  first  impression. 

These  great  men  who  gave  us  this  form  of  government  called  the 
Constitution  of  the  United  States,  under  which  this  nation  has  attained 
all  its  greatness,  and  grandeur,  and  prosperity,  gave  it  to  us  for  one 
purpose,  as  they  say,  and  only  one.  Ana  while  they  exacted  from  us 
certain  things,  they  gave  us  certain  other  things  in  return.  For  what  we 
surrendered  we  received  an  equivalent  In  return.  But  let  us  see  farther 
what  each  was  to  receive  in  accordance  with  that  compact.  It  is  neces- 
sary to  see  what  these  rights  are  in  order  to  determine  what  powers  it 
is  necessary  for  us  to  have  in  order  to  maintain  the  rights  which  were 
guaranteed  to  us  under  the  Constitution.  Now,  sir,  although  I  detest 
the  spirit  of  nullification  as  I  detest  the  spirit  of  secession,  I  do  not 
believe  that  a  Stata  can  live  in  this  Union  which  repudiates  one  law 
intended  to  enjoin  harmony  on  the  balance;  still  I  believe  it  is  the  right 
of  every  State  to  bring  the  principles  which  it  considers  underlie  the 
social  fabric  to  the  test.  I  do  not  understand,  with  the  gentleman  from 
Marin,  that  it  is  a  violation  of  our  constitutional  oath  of  office  to  engraft 
Into  this  Constitution  anything  which  we  might  consider  necessary  and 
essential  for  the  welfare  of  the  people  of  this  State.  It  is  well  known 
that  the  Legislatures  of  the  States  have,  from  time  to  time,  passed  laws 
and  adopted  resolutions,  which,  when  submitted  to  the  critical  tests  of 
judicial  interpretation,  have  been  declared  unconstitutional.  There  was 
no  pretense  that  the  members  violated  their  oaths  when  they  attempted 
to  establish  some  law  which  they  considered  right  and  just,  though  in 
the  end  it  was  declared  to  be  in  violation  of  the  Constitution.  And  I 
consider  that  we  are  eminently  justified  in  going  1«  the  extreme  verge 
of  constitutional  law,  both  here  and  elsewhere,  for  the  purpose,  if  noth- 
ing else,  of  ascertaining  by  the  determination  of  the  Court  of  last  resort, 
whether  we  have  the  rights  we  believe  we  havo"or  not.    If  that  Court 
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•ball  decide  that  we  do  not  possess  them,  we  can  submit,  as  we  have 
aliriys  done,  and  as  I  trust  we  alwava  will  do.  If  that  Court  decides 
that  we  do  possess  these  rights  and  powers,  we  shall  feel  that  we  have 
been  the  means  of  accomplishing  a  great  reform.  Sir,  I  regret  that  the 
gentleman  who  preceded  me  seemed  to  think  that  it  was  easy  to  speak  on 
Uie  popular  side  of  this  question.  I  do  not  so  understand  it.  I  think 
the  man  who  undertakes  to  take  a  step  in  advance  requires  more  cour- 
age, better  will,  and  stranger  resolution  than  he  who  attempts  to  stick 
in  the  dark,  and  says  we  shall  not  move  for  fear  we  may  run  counter  to 
the  Constitution  of  the  United  States. 

Kow,  sir,  what  was  that  compact?  Why,  sir,  the  compact  made  by 
the  people  of  the  State  was  that  we  entered  into  this  agreement  and 
surrendered  these  powers  utterly  and  absolutely  to  the  centralized  gov- 
ernment for  several  purposes.  It  was  to  form  a  more  perfect  Union.  It 
vas  to  establish  Justice.  It  was  to  insure  domestic  tranquillity,  provide 
for  common  defense,  and  the  general  welfare,  and  secure  the  blessinp 
of  liberty  to  ourselves  and  to  our  posterity.  We  find  ourselves  sub- 
jo^  to  an  innovation,  the  extent  of  which  no  man  can  tell,  which  is 
absolutely  destructive  to  justice;  which  destroys  domestic  tranquillity; 
which  places  an  obstacle  in  the  way  of  common  defense,  destroys  the 
general  welfare,  and  absolutely  undermines  the  blessings  of  liberty 
which  we  claim  for  ourselves  and  for  our  posterity.  Under  that  form 
of  Constitution  it  was  exjiected  that  the  nations  of  the  earth  would  come 
in  here  and  fiud  a  common  heritage,  to  grow  up  a  homogeneous  and 
united  people.  The  provisions  were  ample  at  that  time,  because  our 
fathers  never  looked  out  beyond  the  western  shore  into  this  great 
unknown  sea  of  huugry  humanity.  They  never  dreamed  that  the 
happy  and  contented  people  were  to  be  exposed  to  such  danger  and 
degradation  as  that.  If  they  bad,  sir,  does  any  one  doubt  that  those 
wise  men  would  have  framed  this  Constitution  so  as  to  give  us  some 
protection  and  some  defense?  They  never  had  any  such  idea.  They 
never  dreamed  of  the  danger  ahead.  The  provisions  in  respect  to  nat- 
uraliiation  were  broad  and  full.  Congress  was  directed  under  the 
wgaDic  law  to  provide  a  system  of  naturalization  that  should  enable 
men,  whether  bom  here  or  not,  to  live  among  us  on  equal  terms,  par- 
tidpate  in  the  government  of  the  country,  and  become  American  citizens 
in  every  sense  of  the  word.  They  guaranteed  a  republican  form  of  gov- 
Tenimeat,  baaed  upon  intelligence,  upon  educatiou,  and  upon  love  of 
eonntry.  Those  were  the  principles  enunciated  by  the  father  of  his 
ooantry;  those  were  the  principles  upon  which  this  government  was 
lb)inded,  and  upon  which  our  fathers  intended  it  should  survive.  That 
was  the  basis,  and  that  is  the  only  basis  upon  which  a  republican  gov- 
ernment can  ever  stand.  It  was  upon  the  idea  of  universal  intelligence, 
where  the  people  in  their  individual  and  collective  capacity,  without 
reference  to  wealth,  stand  equal  before  the  law. 

Well,  sir,  have  we  got  that  form  of  ^vernment  here  to-day,  when 
in  our  midst  exists  this  poison;  when  m  our  midst  exists  this  great 
body  of  people  who  have  no  sympathy  or  interest  in  the  government ; 
who  take  no  part  in  our  sj'steni  of  education ;  a  people  who  have  no 
part  in  the  underlying  religious  ideas  of  our  institutions?  Why,  sir, 
the  argument  on  that  side  has  been  so  forcibly  presented  by  gentlemen 
who  mive  preceded  me,  that  it  needs  no  language — indeed,  language 
would  &il  to  express  it  in  all  its  horrors  and  destructive  capacity.  No 
man  of  intelligence  will  deny,  I  think,  that  this  thing  is  a  curse  that 
will  in  the  end,  if  continued,  destroy  the  very  framework  of  govern- 
ment and  society ;  and  when  you  have  said  that,  you  have  said  all  that 
can  be  said  on  that  branch  of  the  subject. 

Now,  we  are  told  that  notwithstanding  we  arc  living  under  a  govern- 
ment that  professes  to  carry  out  the  principles  to  which  I  have  referred ; 
notwithstanding  we  are  guaranteed  a  republican  form  of  government, 
under  which  all  are  supposed  to  be  equal  before  the  law,  we  are 
toM  here  to-day  that  we  must  adopt  no  means  here  by  which  we  can 
test  the  validity  of  this  compact,  because  they  say  the  Constitution 
of  the  United  States,  and  the  treaties  made  in  pursuance  thereof,  are 
the  supreme  law  of  the  land,  and  we  must  not  question  them.  I  say 
they  are  subject  to  the  interpretation  of  the  Supreme  Court  the  same  as 
any  other  law.  Suppose  for  a  moment  that  the  President  of  the  United 
Slates  and  two  thirds  of  the  Senate  should  make  a  traaty  with  Great 
Britain,  by  which  certain  portions  of  this  country  should  be  formed 
into  a  kingdom,  or  some  system  of  government  which  should  absolutely 
overthrow  the  Constitution  of  the  United  States,  and  the  people  should 
undertake  to  test  it,  as  they  should  test  it.  The  question  would  be  sub- 
mitted to  the  Supreme  Court  of  the  United  States.  I  sec  no  difference — 
none  laid  down  in  the  books — between  a  treaty  and  a  law  of  Congress. 
And  wo  have  the  right,  as  we  have  the  power,  to  test  it  in  evei;y  way, 
and  this  is  the  best  way  in  which  it  can  be  tested.  And  I  have  no 
doubt,  if  it  could  be  shown  before  the  Supreme  Court  that  any  treaty  or 
law  of  Congress,  whichever  it  may  be,  fs,  either  in  itselfor  in  its  results, 
subversive  of  American  liberty,  as  we  all  understand  it,  that  it  would 
be  get  aside  and  annulled,  and  the  people  declared  free  and  independent 
of  its  operations.  It  might  plunge  us  into  a  war  with'China;  it  might 
brii^  about  any  other  international  difficulty,  but  so  long  as  the  people 
are  contented  and  prosperous  at  home  it  niakes  very  little  difiercnoe 
what  such  difficulty  may  be.  I  say  it  is  our  duty  to  put  a  provision  in 
Uie Constitution ,  such  a  one  as  in  our  judgment  the  exigencies  of  the 
limes  demand,  with  the  purpose — if  for  nothing  else— of  testing  this 
"ling  before  the  Courts  of  the  land.  The  gentleman  says  we  cannot  run 
coanter  to  the  central  government ;  that  we  are  bound  here  hand  and 
but  until  Congress  shall  see  fit  to  act,  and  that  the  only  thing  for  us  to 
io  is  to  continue  to  pray  to  Congress  for  relief. 

We  are,  he  said,  to  continue  our  supplications  until  Congress  shall  do 
like  the  woman  did— marry  the  man  who  was  courting  her  in  order  to 
^  rid  of  him.  [Laughter.]  Now,  we  have  tried  that  sort  of  thing  for  a 
longtime,  and  no  man  of  intelligence  can  look  ahead  and  give  us  any 
awiniioe  of  relief  in  that  direction.  I  can  see  no  prospect  of  it.  We 
otw  what  the  feeling  in  other  parts  of  the  country  is,  and  we  know 


the  influence  that  surrounds  Congress  in  the  City  of  Washington,  and 
we  know  that  that  influence  will  continue  to  be  exerted  and  continue 
to  have  its  effect.  It  will  not  be  until  this  State  shall  be  filled  from  one 
end  to  the  other  that  Congress  will  awaken  to  the  necessity  of  doing 
something  for  our  relief.  I  am  free  to  say  that  I  do  not  anticipate  any 
relief  in  that  direction ;  I  see  no  prospect  of  it.  I  can  see  nothing  in 
the  future  which  holds  out  any  hope  of  relief.  If  we  could  see  the  mw 
of  promise,  like  that  which  God  hung  over  the  people  after  the  flood, 
we  might  be  willing  to  wait  yet  a  little  while;  but,  sir,  I  cannot  see  any- 
thing of  the  kind.  On  the  contrary,  the  signs  of  the  times  to  my  mind 
indicate  that  if  we,  as  a  State,  do  not  do  something  for  ourselves,  we  will 
miss  the  oiil;^  opportunity  we  shall  have  of  helping  ourselves.  And  here 
in  the  organic  law  is  the  place  to  make  the  attempt. 

Now,  sir,  I  do  not  like  this  article  on  Chinese.  My  opposition  to  it  is 
l)ased  upon  this:  that  it  is  evasive ;  that  it  is  attempting  to  do  indirectly 
what  it  seems  by  tacit  consent  wecan  do  directly.  And  if  we  can  do  a  thing 
indirectly,  we  can  do  it  directly.  All  these  provisions  about  requiring 
aliens  to  get  certificates,  and  all  that  sort  of  tning,  are  worse  than  non- 
sense. It  is  unmanly.  If  we  are  going  to  act  at  all  let  us  put  a  broad, 
opeu,  and  manly  declaration  in  tne  Constitution,  declaring  that  the 
presence  Of  these  people  is  a  constant  menace  to  our  government,  and 
then  apply  the  ax  to  the  tree,  and  go  boldly  before  the  Courts  claiming 
our  right  to  act  in  self-defense.  Now,  this  first  section,  let  us  see  what 
that  contains: 

"SKcrioK  1.  The  Legislature  shall  have  aqd  shall  exercise  the  power 
to  enact  all  needful  laws,  and  prescribe  necessary  regulations  for  the 
protection  of  the  Stale,  and  the  counties,  cities,  and  towns  thereof,  from 
the  burdens  and  evils  arising  from  the  presence  of  aliens,  who  are  or 
who  may  become  vagrants,  paupers,  mendicants,  criminals,  or  invalids 
afflicted  with  contagious  or  infectious  diseases,  and  aliens  otherwise  dan- 
gerous or  detrimental  to  the  well-being  or  peace  of  the  State,  and  to 
impose  conditions  upon  which  such  persons  may  reside  in  the  State, 
and  to  provide  the  means  and  mode  of  their  removal  from  the  Slate 
upon  failure  or  refusal  to  comply  with  such  conditions;  provided,  that 
nothing  contained  in  the  foregoing  shall  be  construed  to  impair«r  limit 
the  power  of  the  Legislature  to  pass  such  other  police  laws  or  regula- 
tions as  it  may  deem  necessary." 

Why,  sir,  that  is  nothing  but  a  declaration  of  the  powers  of  the  State, 
which  it  has  always  had.  The  police  power  of  the  State  has  been 
talked  about  here  from  the  beginning.  We  all  know  what  it  is.  It  is 
to  comiiel  men  to  slaughter  hogs  outside  of  the  city  limits;  provides  for 
the  sale  of  milk  cows.  The  State  has  that  power,  and  always  will 
have,  but  that  does  not  help  us  here.  It  is  a  fraud.  It  mutilates  the 
article.  [Applause.]  And  I  am  glad  of  it.  It  is  cowardly.  There  is 
nothing  in  it  which  entitles  it  to  our  respect.  There  is  nothing  in  it 
which  entitles  it  to  the  respect  of  mankind.  To  say  that  we  are  going 
to  get  rid  of  a  population  that  are  menacing  free  government,  and 
destroying  our  happiness,  and  carrying  desolation  to  our  homes,  by^tho 
exercise  of  the  police  power  of  the  State,  is  utterly  absurd. 

Now,  my  friend  from  Marin  refers  to  his  life-long  services  in  the  cause 
of  abolition.  He  knows  very  well  there  was  a  time  in  the  history  of 
the  abolition  of  negro  slavery  in  this  country  when  it  was  considered  an 
impeachment  of  the  Constitution  of  the  United  States  for  a  man  to  deny 
tile  divine  right  of  slavery.  Take  your  books  and  examine  the  decisions 
of  the  Supreme  Court  of  the  United  States,  and  sec  how  many  of  these 
enactments  were  declared  unconstitutional,  one  after  the  other,  as  opposed 
to  the  spirit  of  comity  and  the  right  of  Congress  to  regulate  commerce. 
The  Act  of  eighteen  hundred  and  twenty-one,  passed  by  the  State  of 
New  York,  was  contested  Upon  the  ground  that  it  was  unconstitutional, 
flying  in  the  face  of  slavery  and  the  Constitution  of  the  United  States  to 
pass  It.  That  great  roan,  under  whose  teachings  Charles  O'Conor  stood, 
produced  an  argument  almost  identical  with  that  of  the  gentleman  from 
Marin — that  to  undertake  to  pass  these  laws  was  unconstitutional,  and 
they  were  flying  in  the  face  of  Providence  and  the  Constitution  of  the 
United  States. 

Now,  sir,  all  these  provisions  here  are  evasive.  They  undertake  to 
escape  from  the  results  of  a  conflict  of  authority  by  undertaking  to 
accomplish  them  in  an  indirect  way.  In  inv  judgment,  we  ought  to  do 
whatever  wo  do,  directly.  I  don't  like  the  language,  "  aliens  ineligible 
to  become  citizens  of  the  United  States."  If  we  mean  Chinamen,  why 
not  say  Chinamen  or  Mongolians?  If  we  intend  to  rid  the  State  of 
thcin,  let  us  say  so  openly  and  squarely,  and  then  we  will  have  the 
respect  of  the  Courts  and  of  the  government.  They  may  set  aside  the 
declarations  which  we  put  in  the  Constitution,  but  if  the^  do,  no  harm 
follows.  We  will  gain  nothing  by  saying  "  persons  ineligible  to  become 
citizens,"  for  everybody  knows  we  mean  that  to  include  the  Chinese, 
and  no  one  else ;  so  that  it  is  far  better  and  far  more  manly  to  say  China- 
men at  once.  Lot  us  make  these  propositions  direct  to  the  point,  and 
something  will  be  accomplished. 

Now,  my  ideas  of  what  ought  to  be  embraced  in  this  article — and  I 
have  no  doubt  they  will  shock  the  nerves  of  the  gentlemen  who  are 
bound  up  in  the  Constitution  of  the  United  States — are  somewhat  differ- 
ent from  this.  They  are  my  honest  views,  and  they  are  open  to  criti- 
cisms. My  ideas  are  embraced  in  an  article  which  I  have  drawn  on 
this  subject,  and  gentlemen  can  vote  for  it  or  not,  as  they  please.  I 
know  of  no  way  to  stiffen  their  backs  or  quicken  their  consciences. 
[Laughter.]     I  will  read  the  article: 

"AatiCLB  — . 

"IN   BKLATIOK   TO  MONGOLIANS. 

"  The  people  of  California,  while  recognizing  the  paramount  authority 
of  the  United  States  of  America  to  regulate  commerce  and  intercourse 
with  foreign  nations  and  all  treaty  obligations,  demand,  as  they  possess, 
the  inalienable  privilege  of  controlling  their  domestic  affairs  to  the  end 
that  serfdom  in  every  form  may  be  abolished,  and  themselves  protected 
from  a  vicious,  noii-assimilating  population  incapable  of  the  duties  of 
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American  citizenship.  As  intelligent  citizenship  must  be  the  reliance 
of  representative  government,  so  must  the  presence  of  large  numbers  of 
persons  incapable  of  such  citizenship  be  its  perpetual  menace.  In  the 
immediate  pi-eaence  of  this  danger,  and  threatened  with  its  overpower- 
ing continuance,  a  contingency  not  foreseen,  and  therefore  not  contem- 
plated ill  the  grant  of  power  to  r«giilat«  commerce  made  by  the  people 
to  the  Congress  of  the  United  States,  the  public  safety  authorizes  and 
demands  the  following  constitutional  provisions: 

"Skctio.v  I.  All  Mongolians  within  this  State  shall  be  required  to 
remove  therefrom  within  four  years  from  the  time  this  Constitution 
takes  effect.  At  the  first  session  of  the  Legislature  convened  hereunder, 
provision  shall  be  made,  for  judicial  proceedings  to  compel  such  removal, 
and  for  the  seizure  and  sale  of  so  much  of  any  property  of  such  Mongo- 
lians who  may  not  theretofore  have  voluntarily  departed  within  the 
period  herein  limited,  as  may  be  necessary  to  defray  the  necessary  cost 
of  their  removal  from  this  State  to  their  native  country. 

"  Sic.  2.  After  this  Constitution  takes  effect,  no  Mongolian  shall  carry 
on  or  maintain  any  business,  occupation,  profession,  or  mechanical 
trade  for  gain,  or  perform  any  usual  manual  labor  for  reward  in  this 
State,  and  it  shall  be  unlawful  for  an^  person  or  persons,  bodies  corpo- 
rate er  politic,  to  employ,  contract  with,  or  harbor  such  aliens,  except 
for  temporary  accommodation,  shelter,  or  charity. 

"  Sec.  3.  All  persons  or  bodies  corporate  who  shall  violate  the  pro- 
visions of  this  article  shall  pay  to  the  State  suitable  penalties,  to  be 
provided  by  the  Legislature,  and  to  be  recovered  in  civil  action  or 
actions  by  the  people  of  the  State.  No  property  shall  be  exempt  from 
levy  on  execution  or  other  process  issuea  to  collect  such  penalties 
according  to  law,  and  such  penalties  shall  be  a  lien  upon  real  property 
superior  to  any  other  lien  created  after  this  Constitution  takes  effect. 

"Sue.  4.  All  penalties  collected  under  the  provisions  of  this  article 
shall  be  placed  in  the  State  treasury,  to  the  credit  of  a  fund  to  be  called 
the  "  Mongolian  Transportation  Fund."  They  shall  be  expended  as  the 
Legislature  may  direct,  in  the  deportation  to  their  native  country  of  all 
Mongolians  who  shall  be  unable  to  provide  transportation  thereto  for 
themselves;  and  also  of  all  such  Mongolians  who  may  be  imprisoned 
in  any  State  Prison,  County  Jail,  or  other  place  of  confinement  for  per- 
sons convicted  of  crime;  and  also  of  all  such  Mongolians,  as  aforesaid, 
who  shall  be  or  beconie  |>aupers  or  inmates  of  public  hospitals,  alms- 
houses, or  places  of  refuge  for  the  indigent  and  destitute. 

"  Sec.  i.  All  such  Mongolians,  as  aforesaid,  who  shall,  after  this  Con- 
stitution lakes  effect,  be  convicted  of  any  crime  or  offense  against  the 
laws  of  the  land,  except  capital  offenses,  shall,  in  lieu  of  fine  or  impris- 
onment, or  both,  be  sentenced  to  deportation  from  this  State  to  the 
country  of  their  nativity,  and  the  Legislature  shall  make  due  appropria- 
tions of  public  moneys  for  the  purposes  of  this  section  to  supply  any 
deficiency  in  the  fund  to  be  provided  bjr  section  three  of  this  article. 

"  Skc.  6.  The  Legislature  shall  provide  by  law  for  the  enforcement  of 
the  provisions  of  this  article." 

Now,  let  ine  call  your  attention  to  this  treaty  with  China;  and  as  I 
remarked  at  the  outset  that  I  believe  a  treaty  made  by  the  United  States 
is  subject  to  the  same  test  as  any  law  of  Congress,  and  that  it  may  be 
determined  to  be  contrary  to  the  spirit  and  letter  of  the  government 
given  to  us  the  same  as  any  law.  Now,  suppose  you  submit  the  treaty 
to  the  test  of  constitutionality,  and  set  up  that  it  is  not  in  harmony  with 
the  provisions  of  the  Constitution  of  the  United  Slates,  declaring  that 
only  a  homogeneous  people,  an  intelligent  people,  a  liberty-loving  peo- 
ple, are  qualified  to  form  a  republican  government. 

Let  us  see  how  this  treaty  reads : 

"The  twenty-ninth  article  of  the  treaty  of  the  «ighteenth  of  June, 
eighteen  hundred  and  filly-eight,  having  stipulated  for  the  exemption 
of  Christian  citizens  of  the  United  States  and  Chinese  converts  from  per- 
secutions in  China  on  account  of  their  faith,  it  is  further  agreed  that 
citizens  of  the  United  States  in  China,  of  every  religious  persuasion,  and 
Chinese  subjects  in  the  United  States,  shall  enjoy  entire  liberty  of  con- 
science, and  shall  I)e  exempt  from  all  disability  or  persecution  on  account 
of  their  religious  faith  or  worship  in  either  country.  Cemeteries  for 
sepulture  of  the  dead,  of  whatever  nativity  or  nationality,  shall  be  held 
in  respect  and  free  from  disturbance  or  profanation." 

That  is  article  four  of  the  Burlingame  treaty.    Again  I  read: 

"  Citizens  of  the  United  Slates,  visiting  or  residing  in  China,  shall 
enjoy  the  same  privileges, immunities, or  exemption,  in  respect  to  travel 
or  residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nations;  and,  reciprocally,  Chinese  subjects,  visiting  or 
residing  in  the  United  Stat^,  shall  enjoy  the  same  privileges,  immuni- 
ties, and  exemptions,  in  respect  to  travel  or  residence,  as  may  there  be 
enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nation.  But 
nothing  herein  contained  shall  be  held  to  confer  naturalization  upon 
•itizens  of  the  United  States  in  China,  nor  upon  subjects  of  China  in  the 
United  States." 

That  is  the  sixth  article  of  the  treaty — the  most  favored  nation  clause. 
Now,  there  is  upon  the  very  face  of  the  treaty  a  violation  of  the  princi- 
ples of  the  Constitution  of  the  United  States,  and  of  our  whole  system 
of  government.  There  is  a  class  of  people  permitted  to  come"  here 
without  limit  or  restriction,  who  are  acknowledged  to  be  unworthy  of 
becoming  citizens  of  the  United  States.  If  they  were  worthy,  then  that 
power  ought  to  have  been  conferred  upon  them.  If  they  are  not  worthy, 
then  they  have  no  business  here,  for  this  country  has  no  use  for  an  alien 
population.  And  I  say  if  this  treaty  was  submitted  to  the  test  of  the 
American  judiciary,  it  wimid,  in  mv  opinion,  be  held  violate  and  sub-, 
versive,  and  destructive  of  the  prinefples  upon  which  this  government  is 
founded,  as  contained  in  the  instrument  itself. 

Now,  sir,  1  believe  it  is  our  right,  and  not  only  our  right  but  our  duty, 
to  test  this  question.  Whether  tho  treaty  will  be  reformed  or  altered  I 
do  not  know.  I  see  that  one  of  our  Representatives  in  Washington  has 
introduced  a  bill  on  this  question,  but  I  do  not  know  what  it  will 
accomplish,  even  should  it  jiass.    But  I  want  to  test  this  matter  in  an 


open,  direct,,  and  manly  way.  I  want  it  decided  on  a  square  basis.  If 
we  are  overth'rown,  well  and  good,  let  us  be  overthrown  upon  a  plain 
question,  and  not  undertake  to  do  it  in  this  indirect  and  unsatisfactory 
manner,  which  will  make  us  the  laughing  stock  of  the  country.  Now, 
section  one  of  the  article  which  I  have  prepared,  says  that  "  all 
Mongolians  within  this  State  shall  be  required  to  remove  therefrom 
within  four  years  from  the  time  this  Constitution  takes  effect.  At  the 
first  session  of  the  Legislature  convened  hereunder  provision  shall  be 
made  for  judicial  proceedings  to  compel  such  removal,  and  for  the 
seizure  and  sale  of  sc  much  of  an^  property  of  such  Mongolians  who 
may  not  theretofore  have  voluntarily  departed  within  the  period,  herein 
limited,  as  may  be  necessary  to  defray  the  necessary  coet  of  their 
removal  from  this  State  to  their  native  country." 

Now,  it  has  been  argued  that  we  had  the  right  to  take  them  afler 
they  got  here  and  locate  them  on  a  sort  of  a  Chinese  reservation,  as  the 
Government  of  the  United  States  locates  the  Indians  upon  reservations 
removed  from  the  settlements,  where  they  are  kept  under  the  control  of 
the  government.  If  we  can  do  that;  if  we  have  the  power  to  designate 
one  place,  we  have  the  power  to  put  them  out  of  the  State.  If  we  have 
a  right  to  place  one  single  restriction  upon  the  residence  of  the  Chi- 
nese here;  if  we  have  the  right  to  locale  them  upon  any  given  quarter 
section  of  land  in  this  State,  or  put  any  limit  upon  them  whatever,  upon 
the  ground  that  it  is  necessary  for  the  protection  of  the  public,  why, 
then,  if  we  think  it  is  necessary  for  the  protection  of  the  public  to  make 
John  go  further,  go  out  of  the  State,  we  have  the  power  to  make  him 
go.  "All  Mongolians  within  this  State  shall  be  required  to  remove 
therefrom  within  four  years  from  the  time  this  Constitution  takes  effect." 
Now  there  is  something  direct  about  that  proposition.  [Laughter  and 
applause.]  It  is  a  direct  intimation  to  the  Chinaman  that  his  company 
is  not  desirable.  [Laughter.]  Now  don't  laugh — that  is  the  legitimate 
result,  I  submit — the  legitimate,  honest  result  of  the  views  expressed 
upon  this  floor,  and  all  else  that  seeks  to  strike  at  this  thing  is  simply  in 
my  judgment  cowardly  and  evasive.  I  am  prepared  to  vote  for  it, 
because  1  believe,  with  my  colleague  from  San  Francisco,  that  the  Mon- 
golian is  a  curse  to  our  golden  land,  and  because  the  prosperity  and  hap- 
piness of  this  people  depend  upon  bis  going.  If  anything  is  to  be  done 
that  will  be  effectual,  it  must  be  something  of  this  nature.  We  want  this 
question  decided  by  the  Supreme  Court  oi  the  United  States,  and  I  have 
broadly  declared  here  that  we  intend  to  exercise  the  power  which  we 
believe  we  possess  to  rid  ourselves  of  this  dangerous  element,  which  ie  a 
perpetual  menace  to  free  institutions.  Why  not  make  this  broad  declji- 
ration  instead  of  putting  in  such  a  provision  as  this :  "  The  Legislature 
shall  have  and  shall  exercise  the  power  to  enact  all  needful  laws  and 
prescribe  necessary  regulations  for  the  protection  of  the  Stale,  and  the 
counties,  cities,  and  towns  thereof,  from  the  burdens  and  evils  arising 
from  the  presence  of  aliens  who  are  or  who  may  become  vagrants,  pau- 
pers, mendicants,  crimiuals,  or  invalids  afBicted  with  contagious  or 
infectious  diseases,  and  aliens  otherwise  dangerous  or  detrimental  to  the 
well-being  or  peace  of  the  State,  and  to  impose  conditions  upon  which 
such  persons  may  reside  in  the  State,  and  to  provide  the  means  and 
mode  of  their  removal  from  the  State,  upon  failure  or  refusal  to  comply 
with  Such  conditions;  provided,  that  notning  contained  in  the  foregoing 
shall  be  construed  to  impair  or  limit  the  power  of  the  Legislature  tO' 
pass  such  other  police  laws  or  regulations  as  it  may  deem  necessary." 

I  tell  you  there  is  nothing  in  it.  It  will  accomplish  no  good  what- 
ever. 

Now,  I  will  take  up  section  six,  which  provides  that  "  foreigners  inel- 
igible to  become  citizens  of  the  United  States  shall  not  have  the  right  to 
sue  or  be  sued  in  any  of  the  Courts  of  this  State,  and  any  lawyer 
appearing  for  or  against  them,  or  any  of  them,  in  a  civil  proceeding, 
shall  forfeit  his  license  to  practice  law.    No  such  foreigner  shall  be 

fronted  license  to  cari^  on  any  business,  trade,  or  occupation  in  this 
tate,  nor  shall  such  license  be  granted  to  any  person  or  corporation 
employing  them.  No  such  foreigner  shall  have  the  right  to  catch  fish 
in  any  of  the  waters  under  the  jurisdiction  of  the  Stale;  nor  to  pur- 
chase', own,  or  lease  real  property  in  this  State:  and  all  contracts  of  con- 
veyance or  lease  of  real  estate  to  any  such  foreigner  shall  he  void." 
Now,  why  should  we  put  in  a  provision  that  they  shall  not  fish  in  the 
waters  of  this  State,  nor  to  purchase,  own,  or  lease  real  property?  If 
the  Chinaman  stays  here— if  you  are  going  to  allow  hiin  to  stay  here — 
he  should  have  every  privilege  that  everybody  else  has.  He  should  be 
allowed  to  engage  in  any  business  be  pleases,  and  earn  his  living.  He 
should  have  the  protection  of  the  laws  guaranteed  to  him,  if  he  is  to  be 
allowed  to  remain  here.  But  I  say  he  shall  not  stay  here.  He  is  under- 
mining the  welfare  and  prosperity  of  our  people,  and  is  the  cause,  in 
my  judgment,  of  nine  tenths  of  the  tramping  feet  going  on  all  over  the 
land. 

The  great  corporations,  declaring  dividends  of  seven,  eight,  and  nine 
per  cent,  on  stock  watered  four  or  five  times  over,  have  reduced  the  rate 
of  wages  so  that  the  laboring  man  can  no  longer  support  himself,  and 
wife,  and  little  ones;  and  the  corporations  have  been  enabled  to  do  this 
because  of  the  presence  of  this  cheap  labor.  Let  us  take  the  (question 
up,  and  if  we  are  going  to  deal  with  it  at  all,  let  us  have  something  that 
will  present  the  question  fairly  and  st^uarely,  and  not  go  up  to  the 
Supreme  Court  upon  a  provision  that  will  make  us  the  laughing  stock 
of  the  country — which  is  both  a  disgrace  to  manhood  and  a  disgrace  to 
the  State.  If  you  are  going  to  keep  the  Chinaman  here,  give  him  the 
privileges  of  every  other  man,  and  let  him  earn  his  living  the  best  way 
he  can.  But  if  we  believe,  as  I  think  we  do,  that  his  presence  is  injuri- 
ous and  destructive  to  the  very  form  of  government  under  which  we 
live;  destructive  to  private  rights  and  public  morels;  injurious  to  every 
interest  of  the  State,  there  is  no  other  way  for  men  to  do  but  to  come 
squarely  up  and  say  to  him,  you  shall  go.  [Applause.]  We  will  give 
you  a  reasonable  time,  so  that  the  Supreme  Court  of  the  United  States 
may  pass  upon  the  question  of  our  power,  and  decide  between  ua,  but 
if  we  have  the  power,  you  thall  go.    [Applause.] 
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Soir,  Mr.  Chairman,  I  wish  to  offer  this  article  aa  a  substitute  to  the 
article  reported  by  the  Committee  on  Chinese. 

Me.  HIIiBORK.  I  do  not  rise  to  make  a  sj)eech,  but  simply  make  a 
motion  that  the  usual  number  of  copies  be  pnnted.  The  members  will 
then  hare  a  chance  to  read  it  and  stud^  it. 

Thi  CHAIRMAX.  Such  a  motion  is  not  in  order  in  the  Committee 
of  the  Whole. 

SrllCH   or   KK.   MILLKB. 

• 

Hb.  miller.  Mr.  Chairman :  Not  having  these  amendments,  pro- 
posed b;  the  gentleman  from  San  Francisco,  and  having  had  no  chance 
to  read  them,  I  wish  to  ask  him  whether,  in  his  plan,  he  proposes  to 
prevent  the  immigration  of  the  Chinese. 

Mb.  BABKES.  No,  sir;  there  is  no  plan  for  anything  of  that  kind. 
They  can  come  as  much  as  they  like ;  but  when  they  get  here  we  will 
send  them  back.  If  this  constitutional  provision  shall  be  declared  to 
be  constitutional,  I  don't  think  many  of  tnem  will  be  disposed  to  make 
the  trip.  It  has  been  decided  that  we  cannot  interpose  any  restrictions 
upon  immigration,  but  upon  the  theory  that  when  they  are  here  we  can 
remove  or  deal  with  them,  I  make  this  article.  If  we  send  them  away 
when  they  do  come,  they  will  not  be  apt  to  come. 

Mb.  HILBORN.    I  would  like  .to  ask  the  gentleman  a  question. 

Mb.  BARNES.    Yes,  sir. 

Mb.  HILBORX.  Whether  you  will  begin  to  remove  them  before  the 
expiration  of  four  years  from  the  passage  of  this  Act. 

Mb.  BARNES.    No,  sir. 

Mb.  MILLER.  Then  I  understand  the  proposition.  It  is  that  the 
Chinese  vho  are  here,  and  those  who  come  here,  can  remain  for  four 
Tean  before  they  ar«  to  be  disturbed,  before  we  make  any  attempt  to  rid 
onrselres  of  them ;  and  the  Chinese  who  are  not  here  can  come  for  the 
next  four  years,  without  any  effort  on  our  part  towards  their  prohibition. 
Iliat  is  the  sum  and  subetAnce  of  this  proposition.  The  other  matters 
contained  in  the  article  are  merely  details. 

Now,  I  do  not  see  anything  brave  in  that,  [Laughter.]  I  do  not 
denounce  it  as  cowardly,  as  the  gentleman  did  the  report  of  the  com- 
mittee. I  expected,  when  he  got  through  with  his  denunciation  of  cow- 
ardice, that  he  would  propose  something  that  was  the  very  essence  of 
bnvery— something  warlike  [laughter];  that  ho  was  going  to  do  some- 
thinguiatwould  involve  some  responsibility.  Instead  of  that,whatdoes 
he  propose?  Why,  to  entail  this  evil,  this  curse  which  he  denounces 
with  such  fiery  eloquence,  as  a  perpetual  menac«  to  free  institutions,  as 
a  dia^ce  to  our  civilization,  as  the  destroyer  of  domesi  ic  peace  and  tran- 
quillity—to entail  this  evil  upon  the  people  of  California  for  four  years 
more,  without  making  a  step  to  relieve  ourselves  from  it.  And  as  he 
eonsideis  that  the  State  has  the  power,  and  is  the  proper  authority  to 
deal  with  this  question,  it  seems  to  me  he  puts  off  the  day  of  remedy  for 
•  bag  time. 

Kow,  I  must  confess  that  the  gentleman  frightened  me,  and  I  sup- 
pose the  other  members  of  the  committee  were  frightened  also.  We  are 
a  committee  of  very  cowardly  and  unwarlike  men,  but  we  were  trying 
faithfully  to  devise  some  plan  whereby  the  State  could  relieve  herself 
from  this  evil.  In  our  humble,  quiet,  and  peaceable  way  we  did  what 
we  thought  was  for  the  best  I  do  not  agree  with  all  that  the  commit- 
tee—the  majority  of  the  committee — have  done  in  respect  to  these  last 
KCtions,  and  particularly  in  relation  to  the  non-employment  of  China- 
men. I  opposed  them  m  committee  as  improper  to  be  offered  to  this 
Convention,  but  a  nuyority  of  them  agreed  to  it,  and  it  was  reported. 
Kow,  from  the  reading  of  the  proposition  offered  by  the  gentleman 
from  San  Francisco,  Colonel  Barnes,  I  do  not  see  that  it  is  very  much  of 
an  improvement  upon  these  sections  reported  by  the  majority  of  the 
Committee  on  Chinese,  in  respect  to  non-employment.  We  say  that  we 
will  deal  with  the  paupers,  vagrants,  and  criminals,  as  we  have  the 
undoubted  right  to  do.  We  never  pretended,  never  asserted,  never  inti- 
msted  that  this  was  a  complete  remedy  for  the  Chinese  evil.  But  we,  in 
(Sect,  said  that  in  our  view  of  the  Constitution  the  powers  of  the  State, 
tinder  the  Constitution  of  the  United  States,  and  the  treaties  made  in  pur- 
nuDceof  it,  that  all  we  could  do  was  to  deal  with  this  class  that  were 
admitted  to  be  dangerous — that  class  of  persons  which  no  foreign  gov- 
ennnent  has  any  right  to  allow  to  depart  from  their  shores,  to  import 
into  our  country  under  any  pretense  of  law.  I  explained  that  under  the 
operations  of  the  first  section.  I  thought  we  could  begin  a  system  of 
deportation  at  once,  in  perhaps  a  simple  way — not  such  a  grand,  warlike 
vayisthe  gentleman  from  San  Francisco  would  do,  but  in  what  I  believe 
to  lie  a  Intimate  and  lawful  way.  I  stated  my  belief  that  under  the  sec- 
tion we  could  debar  from  the  State  about  five  thousand  of  these  people 
perannum.  I  believe  so  still.  By  that  means,  before  the  gentleman  will 
We  blown  a  single  blast  to  call  to  battle  his  array  for  the  banishment  of 
■iie  Chinaman,  we  will  have  rid  the  State  of  twenty  thousand  of  the 
^ery  worst  of  these  people.  What  the  gentleman  expects  to  gain  by 
placing  California  in  open  conflict  with  the  treaty  I  cannot  see.  If  we 
Kid  five  thousand  back  every  year  it  will  have  some  effect  in  stopping 
iDmi|ration;  not,  perhaps,  a  very  great  influence,  but  it  will  exert 
some  influence  in  stopping  immigration;  that  is  all  we  claim;  that  it  will 
l>aTe  a  tendency  in  that  direction,  because  we  know  that  these  people 
•resided  in  coming  here.  They  have  not  the  means  themselves  to  get 
''*'«!  they  borrow  the  money — raise  money  in  some  way — by  which  to 
pthere.  They  mortgage  themselves;  they  mortgage  their  wages  and 
lieir  children — anything  they  have;  mortgage  their  toil  and  labor 
Jfyeais  in  advance  in  order  to  raise  the  means  requisite  to  bring  them 
'*'•.  Now,  we  thought,  by  deporting  five  thousand  every  year  the 
Pf<^ia  China  who  are  in  the  habit  of  loaning  this  money,  and  giving 
■■d  to  these  p«ople  to  come  here,  would  at  once  see  that  they  were  in 
''UiRr  of  losing  the  money  by  reason  of  the  forced  return  of  these  peo- 
ple liek  to  China.  It  would  give  them  reason  to  fear  that  they  would 
»Hr  {et  back  their  money,  and  they  would  be  more  careful  about 
"■tkogUicae  investments.    That  is  one  of  the  reasons  why  we  pro- 
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posed  that  section.  We  never  pretended,  we  never  dreamed,  that  it 
was  going  to  settle  the  Chinese  question. 

I  do  not  think  it  is  necessary  for  me  to  further  argue  the  question  of 
the  power  of  this  State  to  qualify  an  Act  of  Congress,  or  to  abrogate  a 
treaty,  or  any  part  of  it,  made  by  the  law-making  power  of  this  country. 
I  say  I  do  not  think  it  is  neceesarv  to  argue  that  question  further,  because 
the  arguments  that  have  been  adduced  on  this  side  of  the  question  have 
not  been  answered.  They  have  never  been  touched.  ■  The  gentleman 
who  has  just  taken  bis  seat  haa  certainly  not  answered  the  arguments  of 
the  gentleman  from  San  Francisco,  Mr.  Wilson,  or  any  part  of  his  argu- 
ments. I  think  that  question  has  been  so  thoroughly  discussed,  and  the 
arguments  are  so  conclusive,  that  it  may  be  considered  settled  that  the 
remedy,  the  full  remedy,  for  this  evil  of  Chinese  immigration,  rests  not 
with  the  State  but  with  the  General  Government.  Gentlemen  seem  to 
forget  here  that  when  the  framers  of  the  Constitution  made  that  instru- 
ment they  did  something  more — they  created  a  nation  among  the  powers 
of  the  earth.  They  created  a  national  sovereignty  upon  the  fac«  of  this 
planet.  That  governmental  sovereignty,  that  governmental  power,  has 
been  maintained  in  the  face  of  the  world  with  tolerable  success  up  to 
this  time.  They  seem  to  forget  that  every  State  in  this  Union  is  a  sub- 
ordinate sovereignty  to  the  national  sovereignty ;  that  the  States  have 
no  relations  with  foreign  powers;  have  not  the  power  to  make  treaties, 
nor  the  power  to  repeal  treaties.  I  do  not  believe  the  State  of  California 
can  repeal  the  Burlingame  treaty ;  I  do  not  believe  that  any  gentleman 
who  has  studied  the  question  thoroughly,  who  understands  the  theory  of 
our  government,  and  the  objects  of  our  government,  its  purposes,  and  its 
powers,  will  contend  for  a  moment  that  the  State  has  the  power  to  repeal , 
or  alter,  or  abrogate  a  treaty  made  by  that  government,  or  an  Act  of 
Congress  either. 

Now,  I  am  not  going  to  repeat  the  arguments  that  have  been  made 
here  by  my  friend  from  Mann,  and  other  able  gentlemen,  in  respect  to 
the  danger  in  the  State's  setting  itself  up  in  defiance  to  the  Federal 
Government.  I  think  it  has  been  sufEciently  demonstrated  here  that  it 
is  an  unwise  policy  to  pursue.  I  have  no  doubt  there  are  a  great  many 
men  in  California  who  are  perfectly  willing,  at  any  time,  to  implicate 
this  State  in  a  conflict  with  the  Government  of  the  United  States.  They 
say  this  will  be  po  conflict,  or,  if  it  is,  it  will  be  nothing  but  a  peaceable 
conflict.  Kow,  suppose  you  pass  an  Act  inhibiting  Chinese  immigration, 
or  any  other  law  in  respect  to  this  question,  clearly  violative  of  the  Con- 
stitution of  the  United  States.  Suppose  you  prohibit  vessels  bringing 
these  people  into  the  ports  of  the  State.  You  must  pass  some  Act  of  the 
Legislature  to  carry  out  your  prohibition.  You  must  appoint  officials  to 
execute  its  provisions,  and  prevent  the  landing  of  these  people.  How 
will  you  do  this?  Your  oincers  go  aboard  these  ships  and  say  to  the 
captain,  you  must  not  land  your  passengers,  the  State  forbids  it.  Well, 
suppose  they  say,  we  have  the  right  to  come  and  we  will  come.  You 
take  charge  of  tnese  vessels,  and  put  them  in  duress,  you  quarantine  the 
passengers,  until  the  case  comes  up  in  the  Courts  to  try  the  validity  of 
the  Acts  of  your  Legislature.  The  case  is  carried  up  to  the  Supreme 
Court  of  the  United  States,  supposing  that  the  Supreme  Court  of  the  State 
has  decided  in  your  favor.  What  have  you  gained?  Why,  you  have 
simply  stood  up  to  be  knocked  down. 

Mr.  BARNES.  What  do  you  mean  by  saying  that  the  Chinese  should 
not  fish  ? 

Mb.  MILLER.  I  have  not  proposed  any  such  thing.  The  gentle- 
man had  better  ask  that  question  of  someoodjr  else,  f  have  not  pro- 
posed, and  I  shall  not  support  this  fourth  section.  I  am  quite  satisfied 
that  it  is  not  in  the  power  of  the  State  to  pass  any  such  law.  I  hold  in 
the  first  place  that  the  Chinamen  have  some  rights  of  some  kind.  There 
are  two  kinds  of  domiciles.  One  is  a  political  domicile  entitling  the 
party  to  all  political  privileges.  Another  is  the  social  domicile,  under 
which  he  bos  the  right  of  social  domicile,  but  has  no  political  rights, 
but  has  some  rights.  You  cannot  murder  him  with  impunity.  You 
cannot  deprive  nim  of  his  property.  You  cannot  deprive  him  of  the 
right  to  live.  He  has  a  right  to  what  he  owns,  and  he  has  a  right  to 
what  he  earns ;  and  I  say  the  right  to  labor  is  as  high  a  right  as  the  right 
to  live,  because  it  involves  the  right  to  live;  the  one  includes  the  ot  er, 
because  all  men  must  live  by  labor.  If  you  deprive  a  man  of  the  right 
to  labor  you  deprive  him  of  the  power  of  subsistence.  A  man  cannot 
live  upon  air.  He  cannot  live  on  water.  He  cannot  live  on  the  ele- 
ments. He  must  live  on  something  raised  from  the  soil.  Deprive  him 
of  the  right  to  labor  and  he  must  starve.  I  say  ^ou  cannot  do  that 
with  any  human  creature.  It  is  a  pernicious  principle  upon  which  all 
these  sumptuary  laws  are  founded — like  a  law  saying  that  a  man 
shall  drink  what  the  State  prescribes.  If  you  can  (;o  that  far,  you  can 
go  further,  and  enter  into  his  house  and  see  what  kind  of  a  fire  he  shall 
build ;  what  sort  of  a  house  he  shall  have;  and  what  sort  of  clothes  he 
shall  wear.  I  say  I  will  never  sustain  any  such  propositions.  I  am 
willing  to  go  as  far  as  the  power  of  the  State  will  permit  us  to  go,  and 
that  is,  in  my  view,  to  prohibit  the  dangerous  classes,  such  as  criminals, 
diseased  persons  afflicted  with  contagious  and  infectious  diseases,  and 
paupers,  from  residing  here.  That  class  of  persons  are  included  in  the 
section  favored  by  the  minority  of  the  committee,  but  none  others. 

It  has  been  shown  conclusively  by  the  gentleman  from  Marin  that 
this  class  are  not  included  in  the  treaty.  There  is  no  treaty  with  any 
government  with  whom  the  United  States  have  relations,  which  author- 
izes them  to  cast  upon  our  shores  any  such  class  of  persons;  but  it  does 
not  follow  that  we  have  power  to  prohibit  the  whole  nation,  for  they  are 
not  all  of  that  class.  There  are  other  kinds  of  people.  They  are  not 
all  bad.  They  are  not  all  paupers  and  criminals.  And  if  you  drive 
out  the  whole  nation,  declare  that  they  are  universally  bad,  you  do 
something  which  you  have  no  right  to  do.  Right  and  reason  will  not 
sustain  you  in  it.  The  law  will  not  sustain  you.  It  is  a  violent  assump- 
tion on  your  part  which  the  law  will  not  permit  you  to  profit  by.  It  is 
a  violation  of^tbe  United  States  law  regulating  commerce. 

Now,  what  is  commerce?    What  is  commercial  intercourse?    Cora- 
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meree  does  not  mean  simply  to  trade.  It  means  inteixnurse — intercourse 
of  the  people  of  one  nation  with  tlie  people  of  another  nation.  You 
cannot  carry  on  commerce  without  intercourse.  You  cannot  carry  on 
commerce  within  the  meaning  of  this  treaty  unless  a  certain  number  of 
the  people  of  the  other  nation  may  reside  in  your  country.  This  thing 
has  been  very  well  explained.  I  say  it  is  not  in  the  power  of  any  State 
to  dictate  to  the  Government  of  the  United  States. 

Me,  IIERRINGTON.    I  wish  to  ask  the  gentleman  a  question. 

Mr.  miller.    Certainly. 

Mr.  HERRINGTON.  Is  there  not  a  distinction.  Some  reside  here 
for  work.  Some  do  washing,  some  cook,  and  they  enter  into  various 
employments  in  this  State,  which  have  no  reference  to  intercourse  with 
other  States.  Such  residence  has  nothing  whatever  to  do  with  com- 
merce. 

Mr.  miller.  I  think  it  has.  All  kinds  of  business  pertain  to  com- 
merce. They  have  a  right  to  come  here  and  travel  around  through  the 
country,  and  stay  as  long  as  they  like.  I  think,  in  the  present  state  of 
the  public  mind  upon  this  question,  it  is  unnecessary  to  put  in  an  ille- 
gal thing.  And  if  we  did  put  in  such  a  provision  it  would  do  no  good, 
because,  if  the  people  of  California  show  a  spasmodic  disposition  on  this 
subject;  if  we  adopt  these  unconstitutional  provisions,  it  will  prejudice 
our  case.  For  the  ultimate  success  of  our  cause,  it  is  necessary  that  we 
deport  ourselves  in  this  matter  in  a  dignified  and  lezal  manner.  That 
is  my  position.  Now,  ray  whole  life  and  conduct  nave  shown  that  I 
have  been  sincere,  and  uniformly  opposed  to  Chinese  immigration.  I 
have  been  opposed  to  it  for  years — ever  since  my  attention  was  called  to 
the  subject,  and  it  is  not  in  the  mouth  of  any  man  here  to  rise  and«ay 
because  I  bialieve  the  Constitution  of  the  United  States  prohibits  us  from 
adopting  these  measures,  I  am  insincere.  Xo  man  has  a  right  to  say  it, 
or  intimate  it.  No  man  has  a  right  to  say  it  of  any  member.  We  are 
here  to  act  upon  our  judgment  and  consciences;  and  God  being  my 
helper,  I  Intend  to  do  it,  and  I  can  say  to  the  people  that  I  have  acted 
here  upon  what  I  believe  to  be  reasonable,  legal,  and  just.  I  believe 
the  people  of  California  will  sustain  me.  I  do  not  believe  it  is  cowardly 
to  take  such  a  course.  I  do  not  believe  it  is  ever  cowardly  to  do  right. 
[Applause.]  I  am  not  brave  enough  to  violate  the  Constitution  of  the 
llnited  States  for  the  purpose  of  this  question,  or  any  ether  question,  or 
for  any  other  purpose.     [Applause.] 

Now,  sir,  haven't  there  been  tests  enough?  Haven't  these  questions 
been  decided  and  settled  over  and  over  again?  You  all  know  it;  and 
under  the  pretext  of  making  a  test  case,  you  propose  to  violate  the  Con- 
stitution of  the  United  States.  You  can  do  as  you  like;  I  shall  not  do 
it.  I  ara  too  cowardly  to  do  it,  if  you  please.  I  do  not  propose  to  say 
anything  upon  this  subject;  I  have  said  all  I  wish  to  say,  as  I  do  not 
wish  to  go  over  what  has  already  been  said.  It  has  been  ably  and  lib- 
erally debated ;  nearly  everything  that  can  be  said  on  either  side  has 
been  said.  I  arose  simply  to  vindicate  the  committee  and  myself  from 
these  aspersions — that  the  conduct  of  the  committee  in  reporting  these 
first  and  second  sections  was  cowardly. 

SPEECH  or  MB.  BAKNEB. 

Mr.  BARNES.  Mr.  Chairman :  I  was  inclined  to  think  my  friend 
from  San  Francisco,  General  Miller,  was  joking  when  he  rose  to  his  feet 
and  said  he  was  afraid  when  I  commenced  what  I  had  to  say.  I  thought 
he  meant  it  as  a  joke.  But  I  was  inclined  to  think  before  he  got 
through  that  he  was  afraid.  Sometbine  or  other  was  the  matter — that 
he  didn't  seem  to  comprehend  the  remarKS  I  made. 

Mr.  MILLER.    I  was  scared.     [Laughter.] 

Mr.  BARNES.  Nobody  is  less  inclined  than  myself  to  charge  the 
gentleman  with  cowardice,  and  nobody  has  charged  him  with  cowardice. 
He  has  been  a  brave  and  valiant  soldier  in  the  army  of  his  country,  and 
everybody  knows  he  is  not  afraid,  and  nobody  has  any  reason  to  say 
so  or  to  think  so.  I  was  talking  about  the  principle,  and  I  said  the  best 
way  to  meet  this  question  was  the  direct  way ;  and  I  say,  and  I  think  it 
cannot  be  denied,  that  all  the  provisions  contained  in  the  article  as  sub- 
mitted are  in  fact  evasive.  Now,  I  am  not  in  favor  of  evasion.  I  am 
in  favor,  either  of  leaving  this  whole  subject  alone,  or  making  a  radical 
article;  one  that  is  fair  and  just;  one  that  is  fair  and  just  to  the  Chinese, 
fair  and  just  to  ourselves.  And  that  is  no  crime,  as  I  insist,  against 
the  Constitution  of  the  United  States;  and  I  do  not  think  any  gentle- 
man need  be  afraid  to  sustain  that,  or  any  other  proposition  that  is 
advanced  here  upon  principle,  because  it  may,  in  some  sense,  seem  to  be 
against  the  Constitution  of  the  United  States.  Lawyers  differ,  and 
Judges  decide,  and  the  Supreme  Court  settles  it  one  way  or  the  other. 

Now,  to  say  that  this  whole  thing  should  stand  upon  the  undoubted 
question  of  the  police  power  of  the  State,  is  to  say  too  little.  An  entirely 
different  condition  of  things  exist  now  from  what  did  exist  at  the  time 
any  one  of  the  questions  was  passed  upon  by  the  higher  Courts  of  the 
nation.  It  is  time  to  advance.  The  gentleman  saysTiis  provision  pro- 
vides for  the  deportation  of  the  criminal  classes.  That  object  is  attained 
h^  the  proposition  I  submit,  which  takes  effect  immediately.  That  pro- 
vision deals  with  the  criminal  class,  with  which  we  have  the  undoubted 
right  to  deal.  I  propose  to  do  this,  either  by  general  taxation,  or  by 
requiring  those  who  employ  them  to  pay  in  some  form  to  the  government 
something  that  should  provide  a  fund,  at  the  end  of  a  given  time,  to  be 
•mployed  for  the  deportation  of  those  who  belong  to  the  diseased  classes. 
I  propose  to  put  the  time  at  four  years,  and  the  gentleman  says,  why 
not  have  it  operate  at  once.  I  say  they  are  entitled  to  notice,  and  four 
years  seems  to  me  to  be  but  reasonable  notice — reasonable  to  those  who 
deal  with  them — a  reasonable  and  fair  length  of  time  for  all  concerned. 
As  far  as  the  criminal  classes  are  concerned,  that  provision  takes  effect 
at  once. 

Now,  it  is  possible,  barely  possible,  that  as  the  science  of  jurisprudence 
grows,  it  has  taken,  and  will  take,  steps  in  advance  as  to  what  are  under- 
stood to  be  popular  rights.  I  do  not  suppose  there  is  a  distinguished 
lawyer  on  this  floor — the  gentleman  from  San  Francisco,  Mr.  Wilson,  the 


gentleman  from  Marin,  Mr.  Shafter,  or  the  gentleman  from  8an  Fran- 
cisco, General  Miller,  lawyer  as  well  as  general— who  would  undertake 
to  say  that  in  five  years,  or  ten  years,  the  higher  Courts  may  not  have 
taken  advanced  doctrines  as  to  what  are  considered  popular  rights. 
Such  advances  are  neoessair  in  order  to  keep  pace  with  the  changed 
condition  of  things.  The  bearing  of  circumstances  may  change  and  ^ 
alter  the  condition  of  things,  and  the  law,  being  a  progressive  science, 
will  move  along  and  keep  pace  with  this  change ;  and  if  we  put  a  clause 
in  the  Constitution  that  will  permit  this  (question  to  be  reopened  and 
reexamined,  no  man  need  be  afraid  of  this  being  in  the  natnre  of  a 
defiance  of  the  Constitution  of  the  United  States.  It  is  the  only  way  to 
test  it.  It  is  the  legitimate,  legal,  honorable  method  of  testing  it,  and 
having  our  powers  and  our  rights  defined.  It  does  not  require  either 
bravery  or  cowardice,  and  it  was  not  necessary  for  the  gentleman  to  say 
that  no  man  had  a  right  to  charge  him  with  insincerity,  for  no  one  did 
charge  him  with  it. 

Mr.  MILLER.    I  did  not  allude  to  you. 

Mr.  KLEINE.  Suppose  the  four  years  expires,  and  the  Chinese  do 
not  go?    We  want  them  to  go. 

Mr.  BARNES.    I  propose  to  make  them  go. 

Mr.  KLEINE.  Perhaps  it  will  take  four  years  longer  to  make 
them  go. 

Mr.  BARNES.  We  have  a  way  to  make  them  go;  but  we  will  do  it 
according  to  the  forms  of  law.  It  is  my  purpose  to  deal  with  this  sub- 
ject, not  only  in  view  of  the  powers  which  it  is  admitted  we  have,  but 
to  try  and  see  if  we  have  not  something  more.  He  gets  nothing  who 
asks  nothing.  If  we  fail  to  assert  our  powers,  we  will  reap  no  benefit 
from  them.  They  say  we  can  deal  with  this  subject  under  our  police 
power,  but  that  is  as  far  as  we  can  go  without  running  counter  to  the 
Constitution  of  the  United  States.  I  have  no  fear  of  hurting  the  Consti- 
tution of  the  United  States.  But  what  I  do  say  is,  that  we  shall  see 
how  far  a  treaty  can  infringe  upon  the  powers  rightfully  belonging  to 
the  State.  If  we  believe  we  have  rights,  let  us  maintain  those  rights, 
and  let  the  United  States  Courts  draw  the  line.  No  harm  is  done  to  the 
government,  because  the  Courts  of  that  government  are  the  ones  we 
appeal  to.  The  Constitution  of  the  United  States  will  stand  forever, 
against  the  storm  and  tempest,  like  the  lighthouse  upon  the  rock-bound 
coast.  The  waves  beat  against  it,  but  still  it  stands.  No  man  pretends 
to  claim  any  such  thing,  and  it  would  be  folly  if  he  did ;  and  the  gentle- 
man puts  us  in  a  wrong  attitude.  We  are  seeking  to  put  this  State  in  a 
position  where  it  can  ask — where  it  can  act.  We  put  it  into  the  organic 
law,  and  if  the  Supreme  Court  shall  decide  against  us,  when  the  case 
comes  to  be  tested,  that  will  be  the  end  of  it.  But  if,  taking  an 
advanced  step,  in  accord  with  the  progress  of  the  age,  they  shall  sustain 
us,  then  we  will  have  accomplished  something  of  consequence. 

I  do  not  desire  to  make  a  demagogic  argument.  I  have  nobody  to 
please  except  myself.  I  have  nolwdy  to  please  but  myself.  It  would 
nave  been  far  more  agreeable  if  I  could  have  kept  silent,  and  agreed 
with  my  friend  Wilson.  Generally  my  views  drift  in  straight  lines 
with  his,  but  this  is  an  exception.  I  think  it  is  time  now  to  make  some 
advance  to  meet  a  popular  demand  and  a  popular  necessity.  I  am  not 
so  much  personally  interested  as  many  others.  I  can  live  somewhere 
else  as  well  as  here.  Chinese  immigration  strikes  no  blow  at  me.  But 
I  do  not  want  to  see  this  beautiful  land  the  home  of  barbarians.  I  want 
to  stop  it;  but  I  want  to  deal  with  the  matter  in  an  open,  manly  waj. 
I  want  to  say  to  the  criminal  classes,  this  is  no  home  for  you.  I  propose 
that  the  men  who  employ  these  Chinamen  shall  be  held  responsible. 
I  do  not  claim  that  this  is  going  to  raise  wages,  or  assist  the  labor- 
ing classes,  except  to  give  them  the  work  which  is  now  performed  by 
Chinamen.  I  do  not  believe  that  the  Chinamen's  going  will  help  the 
laboring  classes  as  far  as  wages  are  concerned.  I  think  there  are  natural 
laws  which  reach  far  beyond  that.  I  have  not  discussed  this  question 
in  that  aspect  at  all.  I  think  that  so  long  as  wages  are  low  at  the  East, 
they  will  be  comparatively  low  here.  Any  raise  of  wages  here  will 
bring  laborers  here  from  the  East,  and  the  prices  will  be  governed  by 
the  supply.  There  are  others  who  are  interested  in  this  question  to  as 
great  an  extent  as  the  laboring  classes.  The  taxpayers,  who  are  com- 
pelled to  support  these  Cliinese  criminals  in  our  prisons,  are  interested, 
and  vitally  interested.  The  Chinese  have  a  government  within  a  gov- 
ernment, which  is  stronger  than  ours.  Look  at  the  one  hundred  and 
twenty  thousand  Chinese  in  this  State,  how  few  of  them  resort  to  our 
Courts  to  settle  their  own  differences.  Once  in  a  great  while  you  see 
them  litigating,  but  it  is  not  general.  They  punish  for  offenses  against 
their  code  of  laws  independent  of  our  Courts.  They  have  their  own 
code  of  laws.  They  buy  and  sell  property  according  to  the  laws  of  the 
Empire  of  China.  Whether  this  change  will  help  the  laboring  classes  I 
do  not  know.     I  doubt  it  very  much.     I  do  not  believe  it  will  be  of  any 

f'eat  assistance,  or  that  their  salvation  is  to  be  worked  out  in  this  way. 
did  not  intend  to  say  this  much  at  this  time,  but  I  wanted  to  correct 
the  erroneous  impressions  that  had  gone  out,  and  make  myself  under- 
stood. 

Mr.  BARRY.    Mr.  Chairman :  I  believe  the  report  of  the  committee 
should  not  be  further  acted  upon  until  the  substitute  oflered  by  the  gen- 
tleman from  San  Francisco,  Colonel  Barnes,  is  printed,  and  I  therefore 
move  that  the  committee  rise,  report  progress,  and  ask  leave  to  sit  again. 
Lost. 

8FKKCH   OF    MR.  HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  believe  the  ques- 
tion is  on  the  amendment  of  the  gentleman  from  San  Francisco,  Dr. 
O'Donnell. 

The  CHAIRMAN.    Yes,  sir.    The  Secretary  will  read  it. 

The  SECRETARY  read  the  amendment  again. 

Mr.  HOWARD.  Mr.  Chairman:  I  am  opposed  to  all  these  amend- 
ments. I  prefer  the  original  section  as  presented  by  the  Committee  on 
Chinese,  because  it  goes  further  and  is  more  effective  than  any  of  these 
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ameodmentg.  Ifow,  sir,  the  first  section  provides  that  "  the  Legislature 
3lull  have  and  shall  exercise  the  power  to  enact  all  needrul  laws,  and 
prescribe  Deoessary  regulations  for  the  protection  of  the  State,  and  the 
counties,  cities,  and  towns  thereof,  from  the  burdens  and  evils  arising 
from  the  presence  of  aliens,  who  are  or  who  may  become  vagrants,  pau- 
prs,  mendicants,  criminals,  or  invalids  aiBicted  with  contagious  or 
intecliotis  diseases,  and  aliens  otherwise  dangerous  or  detrimental  to  the 
well-being  or  peace  of  the  Btate,  and  to  impose  conditions  upon  which 
such  persons  may  reside  in  the  State,  and  to  provide  the  means  and 
mode  of  their  removal  from  the  State  upon  failure  or  refusal  to  comply 
Tith  such  conditions;  promitd,  that  nothing  contained  in  the  foregoing 
■hall  be  construed  to  impair  or  limit  the  power  of  the  Legislature  to 
pas  such  other  police  laws  or  regulations  as  it  may  deem  necessary." 

Now,  sir,  all  the  criticisms  npon  this  first  section  are  unmerited, 
because,  ander  it,  if  it  is  adopted,  the  Legislature  can  provide  for  the 
removal  of  all  persons,  and  especially  all  Chinamen,  who  are  deemed 
dangerous  to  the  safety  and  well-being  of  the  State.  And  under  that 
section,  sir,  every  Chinaman  in  the  State,  if  the  Legislature  declares 
him  to  be  dangerous  to  the  peace  and  safety  of  the  State,  can  be 
removed  out  of  it,  and  at  once.  There  is  no  four  years  about  it 
Therefore,  I  am  in  lavor  of  that  section.  And  I  may  say,  as  a  general 
thing,  that  after  a  committee  have  spent  weeks  upon  a  subject,  and  the 
majority  bring  in  a  report,  I  am  loth  to  ofiisr  or  accept  amendments. 
Now,  my  plan  is  to  adopt  the  report  of  the  committee  down  to  the 
sixth  section.  To  adopt  the  fifth  section  and  stop,  because,  I  think, 
these  sections  cover  the  whole  question.  As  far  as  the  arguments  that 
have  been  presented  here  are  concerned,  I  am  somewhat  astonished,  in 
view  of  these  arguments,  that  the  able  gentleman  from  San  Francisco, 
Mr.  Wilson, and  the  learned  gentleman  from  Marin,  Mr.  Shafter, should 
be  willing  to  support  this  first  section.  They  see  nothing  unconstitu- 
tional in  that,  they  see  nothing  wrong  in  that,  though,  in  point  of  fact, 
it  gires  us  power  to  remove  every  Chinaman  in  the  State. 

There  is  another  reason  in  favor  of  adopting  several  sections  in  regard 
to  this  subject — because  it  is  a  well  settled  pnneiple  of  construction,  that 
in  all  laws  one  section  may  be  constitutional  and  valid,  and  another 
unconstitutional  and  invalid.  And  therefore  it  is  that  if  we  adopt  the 
first  section  and  it  shall  bo  held  to  be  constitutional  and  valid,  as  the 
gentleman  from  San  Francisco  and  the  gentleman  from  Marin  say  they 
believe,  then,  at  least,  we  will  have  accomplished  so  much.  Now,  sir, 
as  to  those  arguments  which  have  been  addressed  here  to  the  proposi- 
tioo  that  the  State  is  bound — absolutely  bound — by  what  the  Federal 
Government  does,  and  has  no  recourse — cannot  resist — when  they 
adduce  such  arguments  they  do  so  against  the  plain  decisions  of  the 
8upi«me  Court  of  the  Unite^  States.  I  stated  yesterday  that  these  six 
Judges  in  the  Passenger  cases  had  declared  that  the  State  had  the  power, 
as  a  matter  of  self-defense,  to  protect  itself  against  injurious  legislation 
by  Congress,  if  attempted.  I  now  find  that  I  was  mistaken  as  to  the 
number— there  were  seven.  In  reviewing  it  again  to-day,  I  find  that 
3aif^  McLean  says  that  in  giving  this  power  to  Congress,  the  States 
did  not  part  with  the  power  of  self-preservation,  which  must  be  inher- 
ent in  organized  communities.  They  may  guard  Against  the  introduction 
o!  anything  which  may  corrupt  the  morals  or  endanger  the  lives  tind 
health  of  the  citizens.  There  were  seven  Judges  agreed  on  that  point. 
And  no  case  has  been  produced — no  case  can  he  produced — overruling 
that  decision.  Judge  Wayne  says  that  if  Congress  should  ever  under- 
take to  pass  a  law  which,  against  the  wishes  of  the  people  of  the  State, 
were  to  impose  upon  her  a  dangerous  class  of  citizens,  such  law  would 
be  proDonnoed  unconstitutional ;  and  a  treaty  stands  no  higher  than  a 
law  of  Congress.  All  the  decisions  go  to  the  extent  that  a  Taw  of  Con- 
mm  or  a  treaty  in  violation  of  the  Constitution  is  void,  and  has  no 
lejal  existence  whatever. 

Sow,  if  the  committee  will  bear  with  me  a  moment,  I  will  read  a  few 
sentences  from  the  opinion  of  Judge  Wayne : 

"But  I  have  said  the  States  have  the  right  to  turn  off  paupers,  vaga- 
bonds, and  fugitives  from  justice,  and  the  States  where  slaves  are  have  a 
(onstitutional  right  to  exclude  all  such  as  are,  from  a  common  ancestry 
and  country,  of  the  same  class  of  men.  And  when  Congress  shall  legis- 
late—if it  be  not  disrespectful  for  one  who  is  a  member  of  the  judiciary 
to  suppose  so  absurd  a  thing  of  another  department  of  government — to 
make  paupers,  vagabonds,  suspected  persons,  and  fugitives  from  justice 
subjects  of  admission  into  the  Unitect  States,  I  do  not  doubt  it  will  be 
found  and  declared,  should  it  ever  become  a  matter  for  judicial  decision, 
that  sach  persons  are  not  within  the  regulating  power  which  the  United 
Stales  have  over  commerce.  Paupers,  vagabonds,  and  fugitives  never 
have  been  subjects  of  rightful  national  intercourse  or  of  commercial 
Illations,  except  in  the  transportation  of  them  to  distant  colonies  to 
get  rid  of  them,  or  for  punishment  as  convicts.  They  have  no  rights  of 
national  intercourse;  no  one  has  a  right  to  transport  them,  without 
uthorlty  of  law,  from  where  they  are  to  any  other  place,  and  their 
only  rights  where  they  nfay  be  are  such  as  the  law  gives  to  all  men  who 
have  not  altogether  forfeited  its  protection. 

"The  States  may  meet  such  persons  upon  their  arrival  in  port,  and 
may  put  them  under  all  proper  restraints.  They  may  prevent  them 
Irom  entering  their  territories,  may  carry  them  out  or  drive  them  off. 
9at  can  such  a  police  power  be  rightfully  exercised  over  those  who  are 
not  paupers,  vagabonds,  or  fugitives  from  justice?  The  international 
rijhtof  visitation  forbids  it.  The  freedom  of^liberty  of  commerce  allowed 
by  all  Suropean  nations  to  the  inhabitants  of  other  nations  does  not  per- 
mit it;  and  the  constitutional  obligations  of  the  States  of  this  Union  to 
the  United  States,  in  regard  to  commerce,  and  navigation,  and  naturali- 
■tkm,  have  qualified  the  original  discretion  of  the  States  as  to  who  shall 
moe  and  live  in  the  United  States." 

Kow,  sir,  that  is  what  the  Court  said ;  that  is  what  the  Court  deter- 
niaed.  That  is  what  Justice  Wayne  said ;  that  is  substantially  what 
•^Htiee  McLean  said.  And  Judge  Orier,  7  Howard,  450,  says :  "  It  must 
ks  bams  in  oiind  (what  has  sometimes  been  forgotten)  thai  the  contro- 


versy in  this  case  is  not  with  regard  to  the  right  claimed  by  the  State  of 
Massachusetts,  in  the  second  section  of  this  Act,  to  repel  from  her  shores 
lunatics,  idiots,  criminals,  or  paupers,  which  any  foreign  country,  or 
even  one  of  her  sister  States  might  endeavor  to  thrust  upon  her;  nor 
the  right  of  any  State,  whose  domestic  security  might  be  endangered  by 
the  admission  of  free  negroes,  to  exclude  them  from  her  borders.  The 
right  of  the  States  has  its  foundation  in  the  sacred  law  of  self-defense, 
which  no  power  granted  to  Congress  can  restrict  or  annul.  It  is  admitted 
by  all,  that  those  powers  which  relate  merely  to  municipal  legislation, 
or  what  may  be  more  properly  called  internal  police,  are  not  surrendered 
or  restrained;  and  that  it  is  as  competent  and  necessary  for  a  State  to 
provide  precautionary  measures  against  the  moral  pestilence  of  paupers, 
vagabonds,  and  convicts,  as  it  is  to  guard  against  the  physical  pestilence 
which  may  arise  from  unusual  anainfectlous  articles  imported."   •  *  • 

Now,  these  were  cases  in  which  the  State  of  New  York  and  the  State 
of  Massachusetts  attempted  to  impose  a  tax  upon  passengers  arriving 
from  foreign  countries.  That  is,  they  first  attempted  to  require  a  bond 
from  the  master  of  the  vessel  that  such  parties  should  not  become  a 
charge  upon  the  Stat«.  The  Act  provides  that  they  might  go  on  board 
the  ship,  take  a  list  of  these  passengers,  see  who  they  were  and  where 
they  came  from,  exact  a  bond  from  the  master  of  the  vessel  in  the  sum 
of  five  hundred  dollars,  or  any  other  sum,  that  these  people  should  not 
become  a  government  charge.  In  lieu  of  a  bond  it  provided  that  they 
might  accept  a  tax  of  one  dollar  and  fifty  cents  from  each  passenger. 
The  Court  decided  that  this  was  a  restriction  of  commerce,  and  therefore 
contrary  to  the  Constitution  of  the  United  States  and  void.  The  opin- 
ions that  I  have  just  read  go  to  the  extent  of  (^ving  the  State  power  to 
protect  itself  against  paupers,  vagrants,  and  cnminala.  The  second  plan 
presented  here  in  this  report  goes  to  the  extent  of  compelling  prohibition 
of  Chinese  immigration. 

Now,  that  is  a  solemn  decision  of  the  Supreme  Court  of  the  United 
States,  and  I  challenge  the  gentleman  to  produce  anything  to  the  con- 
trary. Now,  sir,  I  was  particularly  lost  in  admiration  at  the  ingenious 
manner  with  which  my  learned  friend  from  San  Francisco,  Mr.  Wilson, 
touched  this  matter.  He  talked  all  round  the  point,  and  when  I  put  a 
question  to  him,  he  tried  very  hard  not  to  answer  it.  He  is  too  skillful 
and  wary  to  put  his  foot  in  it,  as  be  would  have  done  had  he  answered 
the  question. 

Mr.  WILSON.  I  thought  I  had  answered  you  very  successfully. 
Quite  a  number  of  the  people  said  so.     [Laughter.] 

Mr.  HOWARD.  You  didn't  answer  me  at  all,  and  how  it  could  have 
been  sudtiessful,  I  do  not  know.  He  was  absolutely  dumb,  and  made  no 
retort.  He  answered  in  the  only  way  he  could,  by  remaining  silent^ 
about  it  Now,  sir,  I  say  if  this  people  are  dangerous,  as  tney  ara 
admitted  to  be,  our  power  to  expel  them  is  undoubted,  according  to  th|| 
emphatic  decision  of  the  Supreme  Court  of  the  United  States.  Are  they 
not  dangerous?  Who  denies  it?  Who  dares  to  deny  it?  Have  thev 
not  a  government  of  their  own  here,  independent  of  ours,  by  which 
they  administer  law  and  life  in  open  defiance  of  our  law?  Why,  there 
is  a  sect  in  India  known  as  Thugs  who  murder  everybody  but  their 
own  sect.  Suppose  that  a  cargo  of  Thugs  is  about  to  be  introduced  from 
India  and  landed  here.  Are  we  compelled  to  submit  to  their  introduc- 
tion within  our  borders?  Judge  Wayne,  Judge  Greer,  and  a  majority 
of  the  Court  of  eighteen  hundred  and  seventy-seven,  say  no.  We  may 
meet  them  on  the  shore  and  prevent  their  landing;  or,  if  they  landed, 
send  them  away.  That  is  law  and  common  sense.  But,  according  to 
the  doctrines  of  the  gentlemen  from  Marin,  we  would  have  to  wait 
until  the  Thugs  oomiuenced  to  murder  our  people,  before  we  could 
interfere  and  send  them  away.  Again,  sir,  suppose  the  United  States 
Government  should,  by  subsidizing  a  line  of  steamers,  bring  a  lot  of 
cannibals  here.  Do  the  gentlemen  mean  to  say  we  cannot  meet  these 
cannibals  and  turn  them  away.  According  to  the  haggling  doctrines  of 
the  gentleman  from  Marin  we  must  wait  till  they  have  eaten  a  man 
clear  up  to  his  eyebrows  before  we  must  say  a  word.  We  must  not 
even  protest  against  it  for  fear  of  hurting  somebodjr's  feelings.  It  is 
absurd.  There  is  no  sense  in  it.  There  is  no  reason  in  it.  And  being 
destitute  of  common  sense  and  reason,  it  cannot  be  true  as  a  proposition 
of  constitutional  law. 

TU(  PRRTIOVS  QUESTION. 

Mr.  LAINE.    I  move  the  previousquestion. 

Seconded  by  Messrs.  Schell,  Bolfe,  West,  and  Smith,  of  San  Francisco. 

The  chairman.  The  question  is.  Shall  the  main  question  be  now 
put? 

Carried — ayes,  85 ;  noes,  37. 

The  chairman.  The  first  question  is  on  the  amendment  proposed 
by  the  gentleman  from  San  Francisco,  Mr.  O'Donnell. 

Lost — ayes,  1 ;  noes,  not  counted. 

The  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  O'SuUivan. 

Mr.  FILCHER.  Mr.  Chairman,  is  it  offered  as  a  substitute,  or  as  an 
addition  to  the  section. 

The  CHAIRMAN.    As  a  substitute. 

The  substitute  was  rejected. 

Mr.  brown.    Mr.  Chairman  :  I  desire  to  offer  an  amendment. 

Mr.  BARNES.  Mr.  Chairman:  I  understand  that  I  will  have  to 
offer  my  proposition  section  by  section;  that  it  cannot  be  submitted  as  a 
whole  article. 

The  chairman.  Take  them  up  and  offer  them  section  by  section 
as  we  reach  them. 

Mb.  BARNES.  I  move  that  the  preamble  and  section  one  be  adopted 
as  a  substitute  to  section  one,  as  reported  by  the  committee. 

The  SECRETARY  read : 

"The  people  of  California,  while  recognizing  the  paramount  author- 
ity of  the  United  States  of  America  to  regulate  commerce  and  intercourse 
with  foreign  nations,  and  all  treaty  obligations,  demand,  as  they  possess 
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the  inalienable  privilege  of  oontrolling  their  domestic  affairs  to  the  end 
that  serfdom  io  every  form  may  be  abolished,  and  themselves  protected 
from  a  vicious,  non-assimilating  population,  incapable  of  the  duties  of 
American  citizenship.  As  intelligent  citizenship  must  be  the  reliance 
of  representative  government,  so  must  the  presence  of  large  numbers  of 
persons,  incapable  of  such  citizenship,  be  its  perpetual  menace. 

"  In  the  immediate  presence  of  this  danger,  and  threatened  with  its 
overpowering  continuance— a  contingency  not  foreseen,  and  therefore  not 
contemplated  in  the  grant  of  power  to  regulate  commerce  made  by  the 
people  to  the  Congress  of  the  United  States — the  public  safety  authorizes 
and  demands  the  following  constitutional  provisions: 

"Skction  1.  All  Mongolians  within  this  State  shall  be  required  to 
remove  therefrom  within  four  years  from  the  time  this  Constitution 
takes  effect.  At  the  first  session  of  the  Legislature  convening  hereunder 
provision  shall  be  made  for  judicial  proceedings  to  compel  such  removal, 
and  for  the  seizure  and  sale  of  so  much  of  any  property  of  such  Mon- 
golians who  may  not  theretofore  have  voluntarily  departed  within  the 
period  herein  limited,  as  may  be  necessary  to  defray  the  necessary  cost 
of  their  removal  from  this  State  to  their  native  country." 

Tb(  CHAIRMAK.    The  question  is  on  the  amendment. 

Mr.  BEERSTECHER.  I  desire  to  have  Colonel  Barnes'  proposition 
printed.  I  therefore  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried.    Ayes,  80 ;  noes,  35. 

IN   CONVENTION. 

Thb  president.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

Mr.  HUESTIS.    I  move  that  the  Convention  do  now  adjourn. 

Mr.  STEDMAN.  I  hope  the  gentleman  will  withdraw  the  motion 
temporarily,  so  as  to  permit  the  gentleman  from  San  Francisco,  Colonel 
Barnes,  to  make  a  motion  which  he  desires  to  make. 

Me.  HUESTIS.     I  withdraw  it. 

Mb.  BARNES.  I  move  that  the  preamble  and  article  submitted  by 
myself  be  printed  and  laid  on  the  desks  of  members  to-morrow  morning. 
I  want  the  proposition  to  have  a  fair  consideration. 

Mr.  BEERSTECHER.  I  move  as  an  amendment  thatall  the  sections 
be  printed — four  hundred  and  eighty  copies — out  of  order. 

The  PRESIDENT.    That  is  the  motion  already. 

Mr.  ROLFE.  I  would  like  to  know  whether  the  printers  can  do  it, 
and  get  it  back  here  in  time. 

The  PRESIDENT.    Yes,  sir. 

Mr.  FILCHEB.  I  move  as  an  amendment  that  it  be  printed  in  the 
Journal  to-raorrow  morning. 

Carried. 

ADJOUKHIIKHT. 

Mr.  STEDMAN.    I  move  we  now  adjourn. 
Carried. 

And,  at  four  o'clock  and  forty-five  minutes  p.  x.,  the  Convention  stood 
adjourned  until  to-morrow  morning  at  nine  o'clock  and  thirty  minutes. 


SEVENTY-SEVENTH   DAY. 

Sacrahinto,  Friday,  December  13th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 

Barnes, 

Barry, 

Barton, 

Beerstecher, 

Belcher, 

Blackmer, 


Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Chapman, 

Charles, 

Condon, 

Cowden, 

Cross, 

Crouch, 

Davis, 

tfeaa, 

Dowling, 

Doyle, 


FBKSKNT. 

Evey, 

Farrell, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Gorman, 

Grace, 

Graves, 

Gregg, 

Hager, 

Hale, 

Hall,  . 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Herrington, 

Hilbom, 

Hitchcock, 

Holmes, 

Howard, 

Huestis, 

Hughey, 


Dudley,  of  San  Joaquin,  Hunter, 

Dudley,  of  Solano,  Inman, 

Dunlap,  Johnson, 

Eagon,  Jones, 

Edgerton,  Joyce, 

Estee,  Kelley, 

Estey,  Keyes, 


Eleine, 

Laine, 

Lampson, 

Larkm, 

Larue, 

Lavi^e, 

Lewis, 

Lindow, 

Mansfield, 

Martin,  of  Alameda, 

Martin,  of  Santa  Cruz, 

McCallum, 

McComas, 

McConnell, 

McCoy, 

McFarland, 

McNutt, 

Miller, 

Mills, 

Moffat, 

Moreland, 

Morse, 

Nason, 

Nelson, 

Neunaber, 

Noel, 

O'Donnell, 

Ohieyer, 

O'SuUivan, 

Porter, 

Prouty, 

Keddy, 


Reed, 

Steele, 

Van  Voorhies, 

Reynolds, 

Stevenson, 

Walker,  of  Marin, 

Rhodes, 

Stuart, 

Walker,  of  Tuolumne, 

Ringgold, 
Rolie, 

Sweasey, 

Webster, 

Swenson, 

Weller, 

Scbell, 

Swing, 

Wellin, 

Schomp, 

Terry, 

West, 

Shafter, 

Thompson, 

Wickes, 

Shurtleff, 

Tinnin, 

White, 

Smith,  of  Santa  Clara, 

Townsend, 

Wilson,  of  Tehama, 

Smith,  of  4th  District, 

Tully, 

Wilson,  of  1st  District, 

Smith,  of  Son  Francisco,  Turner, 

Winans, 

Soule, 

Tuttle, 

Wyatt, 

Stedman, 

Van  Dyke, 

ABSKNT. 

Mr.  President. 

Bell, 

Fawcett, 

PuUiam, 

Berry, 

Glascock, 

Shoemaker, 

Biggs, 

Murphy, 

Vaequerel, 

Campbell, 

Overton, 

Waters. 

LkAVC  OP  ABSENCK. 

Leave  of  absence  for  one  day  was  granted  Messrs.  Waters,  Glas- 
cock, and  Vacquerel. 

Two  days  leave  of  absence  was  granted  Messrs.  Shoemaker  and 
Overton. 

THE  JOURNAL. 

Mr.  evey.    Mr.  President :  I  move  that  the  reading  of  the  Journal 
be  dispensed  with,  and  the  same  approved. 
Carried. 

report  on  EDUCATION. 

Mr.  winans,  from  the  Committee  on  Education,  presented  the  fol- 
lowing report : 
To  tba  PretiiSent  of  the  OnnTwtlon: 

TonrCommlttM  on  Kducntion,  to  whom  wero  referred  RmendmenU  numbeis  thirtj- 
«ix,  flfty-three,  fifly-flve,  iJxty-4eTeD,  MTenty-nlne,  one  hundred  and  rigfaty.flve,two 
hundred  and  fourteen,  two  hundred  and  ReTenteen,  two  hundred  and  twenty-foar, 
two  hundred  and  forty-two,  two  hundred  and  forty-aeren,  two  hundred  and  fifty- 
four,  two  hundred  and  eixty-fleren,  two  hundred  and  nlnety-aeten,  throe  hundred 
and  fifteen,  three  hundred  and  eighty,  four  hundred  and  forty,  four  hundred  aod 
forty-nine,  four  hundred  and  sixty,  four  hundred  and  sixty-nine,  and  Are  hundred, 
having  considered  the  Mune  rf«pectfully  report  said  amendments  back  to  the  Con- 
Tention,  with  a  recommendation  that  they  be  not  adopted. 

So  much  of  SQch  propoeed  amendments  as  your  committee  have  approved  is  either 
literally  or  in  a  modified  form  emtii^ced  in  the  educational  STttem,  which  is  pro- 
posed by  your  committee,  and  accompanies  this  report. 

Yoar  committee  have  the  honor  to  submit,  and  recommend  tba  adoption  of  the 
same  as  Article  Nine  of  the'Constltutton. 
Dscember  12lh,  1878. 

JbS.  W.  WINANS, 
AUG.  H.  CHAPMAH, 
W.  F.  HUESTIS, 
EDWAIID  JHARTIN, 
JA8.  a  REYNOLDS, 
L.  D.  MOBSK, 
JNO.  MANsriBLD, 
B.  H.  LA  UPSON, 
J.  WEST  MABTIM, 
K.  T.  BLAOKUER, 
B.  B.  THOMPSON, 
J.  BICHABD  rBKDD. 

Article  IX. 

EDUCATION. 

Section  I.  A  general  diffusion  of  knowledge  and  intelb'gence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the  people,  the 
Legislature  shall  encourage,  by  all  suitable  means,  the  promotion  of 
intellectual,  scientific,  moral,  and  agricultural  improvement. 

Sec.  2.  A  Superintendent  of  Public  Instruction  shall,  at  the  first 
cubematorial  election  after  the  adoption  of  this  Constitution,  and  every 
lour  years  thereafter,  be  elected  by  the  qualified  voters  of  this  State. 
He  shall  receive  a  salary  equal  to  that  of  the  Secretary  of  State,  and 
shall  enter  upon  the  duties  of  bis  office  on  the  firat  Monday  of  January 
next  after  his  election. 

Sec.  3.  A  Superintendent  of  Schools  for  each  county  shall  be  elected 
by  the  qualified  voters  thereof  at  the  first  gubernatorial  election,  and 
every  four  years  thereafter;  provided,  that  the  Legislature  may  authorize 
two  or  more  counties  to  unite  and  elect  one  Superintendent  for  all  the 
counties  so  uniting. 

Sec.  4.  The  proceeds  of  all  lands  that  have  been  or  may  be  granted 
by  the  United  States  to  this  State  for  the  support  of  common  schools 
which  may  be,  or  may  have  been,  sold  or  disposed  of,  and  the  five  hun- 
dred thousand  acres  of  land  granted  to  the  new  States  under  an  Act  of 
Congress  distributing  the  proceeds  of  the  public  lands  among  the  several 
States  of  the  Union,  approved  A.  D.  one  thousand  eight  hundred  and 
forty-one,  and  all  estates  of  deceased  persons  who  may  have  died  with- 
out leaving  a  will  or  heir,  and  also  such  per  cent,  as  may  be  granted  or 
have  been  granted  by  Congress  on  the  sale  of  lands  in  this  State,  shall 
be  and  remain  a  perpetual  fund,  the  interest  of  which,  together  with  all 
the  rents  of  the  unsold  lands  and  such  other  means  as  the  Legislature 
may  provide,  shall  be  inviolably  appropriated  to  the  support  of  common 
schools  throughout  the  State,  subject  to  the  provisions  of  section  six  of 
this  article. 

Sec.  i.  The  Legislature  shall  provide  for  a  system  of  common  schools 
by  which  a  free  school  shall  be  kept  up  and  supported  in  each  district  at 
least  six  months  in  every  year,  after  the  first  year,  in  which  a  school  has 
been  established ;  and  any  school  district  neglecting  tn  keep  up  and  sup- 
port such  a  school,  shall  be  deprived  of  its  proportion  of  the  interest  of 
the  public  fund  during  such  neglect. 

Sec.  8.    The  public  school  system  shall  include  primary  and  gram- 
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nur  schools,  anil  such  high  schools,  evening  schools,  norgisl  schools,  and 
technical  schools,  as  may  be  established  by  the  Legislature,  or  by  munic- 
ipal or  district  authority ;  but  the  entire  revenue  derived  from  the  State 
School  Fund,  and  the  State  school  tax,  shall  be  applied  exclusively  to 
the  support  of  primary  and  grammar  schools. 

Sic.  T.  a  Slate  Board  of  Education,  consisting  of  two  members  from 
each  Congressional  district,  shall  be  elected  by  the  qualified  voters  of 
the  district  at  the  first  gubernatorial  election  after  the  adoption  of  this 
Constitution,  who  shall  hold  their  oflGce  for  the  term  of  four  years,  and 
enter  upon  the  duties  thereof  on  the  first  Monday  of  January  next  afler 
their  election ;  promded,  that  such  members  first  so  elected  shall  be 
dirided  into  two  equal  classes — each  class  consisting  of  one  member  from 
each  district — and  that  the  first  class  shall  go  out  of  office  at  the  expi- 
ration of  two  years  from  the  commencement  of  their  terra  of  office;  and 
at  each  general  biennial  election  after  such  gubernatorial  election,  one 
member  of  such  Board  shall  be  elected  from  each  Congressional  district, 
so  that  one  half  thereof  shall  be  elected  bienniallr.  The  Superintendent 
of  Public  Instruction  shall  be  ex  officio  a  member  of  such  Board,  and 
President  thereof. 

Sic  8.  The  State  Board  of  Education  shall  recommend  a  series  of 
text-books  for  adoption  by  the  local  Boards  of  Education,  or  by  the 
Boards  of  Supervisors,  and  County  Superintendents  of  the  several  ooun- 
lies  where  sudi  local  Boards  do  not  exist,  but  such  recommendation  shall 
not  be  compulsory.  After  the  adoption  of  a  series  of  text-books  by  said 
Boaids,  or  any  of  them,  such  books  must  be  continued  in  use  for  not  less 
than  four  years.  The  State  Board  of  Education  shall  also  have  control 
of  the  examination  of  teachers  and  the  granting  of  certificates.  They 
shall  possess  such  further  powers  and  perfonn  such  further  duties  as 
may  he  prescribed  by  law. 

Sic.  }.  No  public  money  shall  ever  be  appropriated  for  the  support 
of  any  sectarian  or  denominational  school,  or  ahy  school  not  under  the 
eidueire  control  of  the  officers  of  the  public  schools. 

Sic  10.  The  University  of  California  shall  constitute  a  public  trust, 
and  its  organization  and  government  shall  be  perpetually  continued  in 
their  existing  form  and  cnaracter,8ubject  only  to  such  legislative  control 
as  may  be  necessary  to  insure  compliance  with  the  terms  of  its  endow- 
ments, and  of  the  several  Acts  of  the  Legislature  of  this  State,  and  of 
the  Congress  of  the  United  States,  donating  lands  or  money  for  its 
tnpport.  It  shall  be  entirely  independent  of  all  political  or  sectarian 
Infiuences,  and  kept  free  therefrom  in  the  appointment  of  its  Begents, 
and  in  the  administration  of  its  afihirs. 

Tn  PRESIDENT.    The  rei>ort  will  lie  on  the  table  and  beprinted. 

MlUILBORN.  The  Committee  on  Mileage  and  Contingent  Expenses 
report  the  following  resolution,  in  relation  to  the  ice  bill  of  December, 
and  recommend  its  adoption : 

Baoivti^  That  th«  Bum  of  tbirty-three  and  eighty  one  hundredths  dolUrs  be 
ippioprialed,  out  of  the  fund  for  carrying  on  this  ConTention,  to  pay  tho  bill  of  the 
Pidfie  Ice  Company  for  the  month  ending  December  first,  eighteen  liundred  and 
Mveoty-rigfat,  and  that  the  warrant  l>e  drawn  tn  favor  of  the  Serge«nt-at-Arma  of 
ThisCooTention. 

Adopted. 

PETITION. 

Mr.  swing  presented  the  following  petition,  signed  by  a  number  of 
the  citizens  of  San  Bernardino  County,  against  any  provision  prohibiting 
appropriations  for  charitable  purposes : 

Sax  Bikhabdixo  Covktt,  Califomi*,  November  12, 1878. 
Tg  Boooiablea  Byron  Waterv,  H.  C.  Bolfe,  and  R.  O.  Swing,  memlwri  of  die  Con- 

■tltntional  Cunvention  of  California: 

The  undersigned,  your  constituente,  hereby  petition  each  of  yon  to  oppoee  the 
fowrtioQ  of  any  clauae  or  clniues  in  tho  Dew  Constitution  that  will  forbid  or  in  any 
Baaotrrestiict  future  Legislaturea  from  appropriating  any  State  moneys  to  private 
cpbaa  asyloms. 

Toy  respectfully. 

Befened  to  the  Committee  of  the  Whole. 

KG  MOBS  ICE. 

Mi.  HILBORN.  As  there  seems  to  be  some  opposition  to  the  pay- 
ment of  the  bills,  I  move  that  the  Sergeant-at-Arms  be  directed  to  dis- 
pense with  the  further  use  of  ice  for  members. 

Carried. 

LIMIT  TO  TIMK  Or  BPKAKING. 

Ml.  WEBSTER.    Mr.  President:  I  desire  to  call  up  the  notice  I  gave 
vesterday  to  amend  Rules  Fifty-six  and  Forty-three. 
Thi  SECRETARY  read : 
Amend  Rule  Number  Forty-three  so  as  to  read  as  follows : 

RULI  iruMBKR  FORTT-THREE — TIMKS  A  MKHBER  MAY  SFKAK. 

No  member  shall  speak  more  than  twice  on  any  one  question,  nor 
more  than  fifteen  minutes  at  any  one  time,  without  first  obtaining  leave 
of  the  Convention,  nor  more  than  once  until  other  members  who  have 
not  ^k«n  shall  speak,  if  they  so  desire. 

Amend  Rule  Number  Fifty-six  so  as  to  read  as  follows : 

KBL«  NVMBKK  PIFTY-SIX. 

The  Rules  of  the  Convention  shall  be  observed  in  Committee  of  the 
Whole  so  far  as  they  may  be  applicable,  except  that  the  ayes  and  noes 
shall  not  be  taken,  but  the  previous  question  may  be  moved;  provided, 
that  when  the  previous  question  is  sustained,  it  shall  only  apply  to  the 
amendments  then  pending,  and  other  amendments  may  be  ofiered  to 
the  section. 

Ma.  WEBSTER.  Mr.  President:  It  will  be  observed  that  the  only 
aendment  to  this  Rule  Fifty-six  is  in  striking  out  a  part  of  the  second 
ndUiird  lines.  It  nmply  strikes  out  the  words  "except  for  limiting 
tlotiiiMe  of  (peaking  and."  It  will  be  observed  that  all  the  amend- 
Beoiaare  contained  in  that  rule  as  read  with  this  exception  that  I  have 
■assiiened.    In  amending  Rule  Forty-three  the  only  change  which  is 


made  is  in  adding  after  the  word  "  question,"  in  the  first  line,  the  words 
"nor  more  than  fifteen  minutes  at  any  one  time."  That  is  all  the 
amendments  that  are  made.  The  one  depends  upon  the  other.  With- 
out the  one  is  adopted  the  other  is  useless.  I  think  that  the  reason  for 
these  amendments  are  obvious  to  every  member  of  the  Convention.  It 
is  not  the  design  to  cut  off  any  legitimate  debate.  It  is  simply  to  put  it 
within  the  control  of  the  Convention.  The  Convention  ought  to  have 
more  jurisdiction  over  it  The  time  of  an^  member  will  be  extended 
whenever  the  Convention  desires  to  hear  him.  Therefore  I  think  that 
the  Convention  should  have  control  over  the  debate. 

Mb.  TINNIN.    I  desire  to  offer  an  amendment  to  Rule  Forty-six. 

The  president.    The  gentleman  will  have  to  give  one  day's  notice. 

Me.  TINNIN.    I  mean  Rule  Forty-three. 
^HE  SECRETARY  read : 

Provided,  That  the  Chairman  of  the  several  standing  committees  may  hare  one 
boor  when  their  reports  are  first  road  in  the  Committee  of  the  Whole. 

Mr.  TINNIN.  I  think  that  is  fair.  The  remarks  made  by  the 
Chairmen  on  the  taking  up  of  their  reports  have  been  interesting  and 
instructive. 

Mb.  WEBSTER.  I  think  there  Will  be  no  objection  to  its  bein^  added. 
I  have  no  objection  to  accepting  the  amendment  This  Convention  will 
extend  the  time  to  any  reasonable  extent  at  any  lime. 

Mb.  O'SULLIVAN.  Mr.  President:  I  am  utterly  opposed  to  this 
proposition  to  limit  the  time  of  speakers  in  Committee  of  the  Whole  to 
fifteen  minutes.  I  look  upon  it  as  an  attempt,  afler  the  great  and  elo- 
quent orators  of  this  body  have  had  full  swing  in  making  known  their 
views,  to  choke  off  the  small  fry,  among  whom  I  include  myself.  I  sub- 
mit to  all  fair-minded,  candid  men,  that  this  would  hardly  be  right  or 
just  For  myself,  I  have  occupied  the  floor  very  little  indeed,  as  all 
members  know,  not  but  what  I  would  like  to  have  spoken  many  times 
when  I  was  silent,  and  was  unable  to  do  ao.  But  there  are  questions 
coming  up  for  discussion  in  which  I  desire  to  take  a  part;  questions  on 
which  I  claim  to  be  somewhat  informed,  and  when  I  shall  speak  upon 
these  questions,  I  will  certainly  require  more  than  fifteen  minutes  to  pre- 
sent my  views  intelligeutly.  There  may  be  only  one  single  question  on 
which  I  shall  desire  to  be  heard  at  any  great  length,  but  under  this  rule 
I  shall  be  cut  off— absolutely  gagged  from  having  my  full  say.  There 
is  a  subject  to  come  up  which  I  deem  of  vital  importance,  and  one  which 
I  think  should  be  fully  ventilated  in  debate.  I  appeal  to  the  common 
sense  of  the  majority,  if  it  is  just  to  apply  the  gag  now,  when  it  will  strike 
members  in  my  position  ?  I  have  sat  in  this  Convention,  and  voted  con- 
stantly^ a^inst  all  attempts  to  limit  gentlemen  to  any  specified  time,  on 
the  principle  of  doing  unto  others  as  I  would  like  to  be  done  by.  That 
is  an  excellent  principle,  which  we  should  never  forget,  because  if  we  act 
contrary  to  it,  we  may  ourselves  some  time  suffer  for  it  I  appeal  to  the 
sense  of  justice  of  a  majority  of  this  Convention  to  vote  down  this  propo- 
sition to  alter  Rule  Forty-tbree. 

Mr.  LARKIN.  Mr.  President:  Upon  the  adoption  of  this  amendment 
depends  whether  this  Convention  malces  a  Constitution  or  not  Seventh- 
six  days  of  the  time  allowed  in  the  Act  are  now  spent,  and  we  have  not 
completed  half  the  work  of  this  Convention.  After  the  one  hundred 
days,  wft  have  to  depend  upon  our  own  resources.  There  will  be  no 
provision  to  pay  us.  The  money  will  be  exhausted  in  a  few  days  more. 
We  may  draw  warrants  for  the  balance  of  the  one  hundred  days  after 
the  fund  is  exhausted,  but  after  the  one  hundred  days  expire  members 
will  have  to  remain  at  their  own  expense.  I  do  not  believe  that  a 
majority  of  the  Convention  can  afford  to  stay  here  two  months  longer  to 
complete  a  Constitution.  I  think  fifteen  minutes  is  long  enough  time  for 
any  gentleman  to  express  bis  position  on  most  auestions,  and  my  expe- 
>ience  has  been  that  when  a  man  is  talking  to  tne  question  the  point  is 
never  raised.  But  the  Convention  .should  have  the  power  to  call  time, 
so  that  speeches  should  not  be  made  for  delay.  Members  can  say  all 
that  is  necessary  in  explanation  of  their  votes  in  fifteen  minutes. 

Mb.  STEDMAN.  Mr.  President :  I  shall  vote  in  favor  of  the  amend- 
ment offered  by  the  gentleman  from  Alameda,  Mr.  Webster,  but  I  shall 
not  vote  for  the  amendment  to  the  amendment  offered  by  the  gentle- 
man from  Trinity,  Mr.  Tinnin.  I  want  to  see  all  members  upon  this 
floor  placed  upon  an  equal  footing.  I  want  to  see  the  fifteen-minute 
rule  applied  to  ail;  and  if  a  member  is  delivering  an  interesting  speech, 
one  in  which  the  Convention  is  interested,  the  time  can  very  easily  be 
extended.  I  do  not  desire  to  see  the  amendment  to  the  amendment 
adopted.  I  do  not  believe  that  the  Chairmen  want  that  advantage,  or 
very  few  of  them.  Let  us  have  the  rule,  and  if  the^  are  not  delivering 
interesting  speeches,  let  us  cut  them  off  in  fifteen  minutes. 

Mb.  KLEINE.    I  offer  this,  Mr.  President : 

Remind,  That  fh>m  and  after  the  adoption  of  this  Constitntion  no  Uoogollan  shall 
be  allowed  10  have  In  his  possession  any  firearms  of  any  description. 

The  president.     The  resolution  is  out  of  order. 

Mr.  RINGGOLB.  Mr.  President:  I  hope  that  this  body  will  not 
adopt  this  fifteen-minute  rule,  because  it  will  take  more  time  than  that 
to  discover  where  the  gentleman  from  El  Dorado,  Mr.  Larkin,  stands  on 
any  question.     [Laughter.]     I  am  opposed  to  it. 

Mb.  ROLFE.  Mr.  President:  I  hope  this  gag  law, as  it  is  called,  will 
be  sustained.  I  do  not  call  it  a  gag  law.  I  have  made  a  calculation,  to 
the  best  of  my  mnthemntical  ability,  as  to  the  length  of  time  that  will 
be  required  to  complete  our  work  at  the  same  rate  of  speed  we  are  going 
now,  and  according  to  the  calculation  that  I  have  made  it  will  take  until 
the  first  of  next  October.  So  any  gentleman  can  see  that  our  work  will 
be  useless.  We  must  get  it  done  by  the  fore  part  of  May.  I  do  not 
charge  it  to  any  gentleman  here,  and  I  do  not  suppose  it  has  been  done, 
but  if  there  are  any  reasonable  number  of  delegates  here  who  are  opposed 
to  this  Constitution,  who  are  working  to  defeat  entirely  the  work  of  the 
Convention,  which  I  do  not  suppose  there  are,  they  could  very  easily  do 
so  by  talking  agaiHst  time,  and  there  has  been  already  too  much  talk  on 
Mbis  matter.    We  have  had  enough  talk.    Let  us  get  down  to  business. 
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Mb.  WELLIN.  Mr.  Preaident :  I  am  rather  sonr  to  hear  the  gentle 
man  on  the  other  side  of  the  hall  calling  this  gag  law.  I  do  not  look 
upon  it  so.  We  have  spent  seventy-six  days  here,  and  what  have  we 
doneT  If  we  keep  on  in  this  way,  when  will  we  ever  get  our  work 
through  ?  I  believe  that  fifteen  minutes  is  long  enough  for  any  delegate 
to  tell  all  he  knows.  The  Chairman  should  have  more  time.  There- 
fore I  hope  the  amendment  will  be  adopted. 

Mr.  CkOSS.  Mr.  President :  It  seems  to  me  that  the  time  for  four- 
hour  speeches  has' gone  by,  and  I  am  in  favor  of  this  fifteen-minute  rule. 
We  never  will  get  through  unless  we  adopt  some  such  rule.  Gentlemen 
have  occupied  a  half  day  here  talking  about  one  thing  and  another  that 
is  not  to  the  question  at  all.  If  this  rule  is  adopted  every  member  will 
confine  himself  more  directly  to  the  question,  and  in  fifteen  minutes  he 
will  be  done,  and  the  Convention  will  get  through  with  their  work  more 
rapidly. 

Mr.  smith  of  Santa  Clara.  Mr.  President:  I  move  the  previous 
question. 

Thc  president.  The  amendment  of  the  gentleman  from  Trinity, 
Mr.  Tinnin,  has  been  accepted  by  the  mover  of  the  amendment  to  the 
rule. 

Mr.  O'SULLIVAK.    I  call  for  the  ayes  and  noes. 

Messrs.  Stedman,  Ringgold,  Farrell,  and  Harrison  also  demanded  the 
ayes  and  noes. 

Mb.  McCALLUM.    I  move  to  strike  out  the  mvviso. 

Mr.  TINNIN.  I  rise  to  a  point  of  order.  The  previous  question 
had  been  moved. 

Thb  PRESIDENT.    The  previous  question  had  not  been  ordered. 

Mr.  LARKIN.  The  ayes  and  noes  had  been  moved,  therefore  the 
motion  was  not  in  order. 

Thb  PRESIDENT.    The  Secretary  will  call  the  roll. 

The  roll  was  called,  and  the  amendment  to  Rule  Forty-three  was 
adopted  by  the  following  vote : 


AYB8. 

Andrews,    • 

Harrison, 

Ohieyer, 

Ayers, 

Harvey, 

Porter, 

Barnes, 

Heiskell, 

Prouty, 

Barry, 

Herold, 

Reed, 

Barton, 

Herrington, 

Rhodes, 

Belcher, 

Hilbom, 

Rolfe, 

Blackmer, 

Hitchcock, 

Schomp, 

Boggs, 

Holmes, 

Shafter, 

Boucher, 

Howard, 

Shurtleff, 

Brown, 

Huestis, 

Smith,  of  Santa  Clara, 

Burt, 

Hughey, 

Smith,  of  4th  District, 

Caples, 

Hunter, 

Smith,  of  San  Francisco 

Casserly, 

Inman, 

Soule, 

Chapman, 

Johnson, 

Steele, 

Charles, 

Joyce, 

Stevenson, 

Condon, 

Kelley, 

Stuart, 

Cowden, 

Keyes, 

Sweasey, 

Cross, 

Lame, 

Swenson, 

Crouch, 

Ijampson, 

Swing, 

Davis, 

Larkm, 

Terry, 

Dean, 

Larue, 

Thompson, 

Doyle, 

Lewis, 

Tinnin, 

Dudley,offlan  Joaquin,Lindow, 

Townaend, 

Dudley,  of  Solano, 

Mansfield, 

Tully, 

Dunlap, 

Martin,  of  Alameda, 

Turner, 

Edgerton, 

Martin,  of  Santa  Cruz, 

Tuttle, 

Estee, 

McCallum, 

Van  Dyke, 

Estey, 

McComas,     ■ 

Van  Voorhies, 

Evey, 
Filcher, 

McConnell, 

Walker,  of  Marin, 

McCoy, 

Walker,  of  Tuolumne, 

Finney, 

McFarland, 

Webster, 

Freeman, 

McNutt, 

Weller, 

Garvey, 

Mills, 

Wellin, 

Gorman, 

Moffat, 

West, 

Grace, 

Moreland, 

Wickes, 

Graves, 

Morse,     . 

Wilson,  of  Tehama, 

Gregg, 

Nason, 

Wilson,  of  1st  District, 

Hager, 
HaU, 

Neunaber, 

Wyatt, 

Noel, 

Mr.  President-llS. 

NOES. 

Barbour, 

Miller, 

Reynolds, 

Beerstecher, 

Nelson, 

Ringgold, 

Dowling, 

O'Donnell, 

Stedman, 

Farrell, 

O'SuUivan, 

White, 

Freud, 

Reddy. 

Winans— U. 

Eleine, 

Tbb  PRESIDENT.  The  amendment  to  Rule  Forty-three  is  adopted. 
The  question  recurs  on  the  amendment  to  Rule  Fifty-six. 

Mr.  REYNOLDS.  Mr.  President:  I  move  an  amendment  to  the 
amendment.  I  offer  as  an  amendment  Rule  Fifty-six,  as  printed  in 
the  Standing  Rules.  There  is  going  to  be  another  opportuni^  to  get 
rid  of  the  previous  question  in  Committee  of  the  Whole,  and  I  cannot 
afford  to  let  it  pass.  That  is  the  reason  I  move  this  amendment.  There 
is  another  reason.  We  do  not  need  the  previous  question  in  Committee 
of  the  Whole,  because  we  have  adopted  the  fifteen-minute  rule.  With 
that  rule  there  is  no  necessity  of  ever  moving  the  previous  question  in 
Committee  of  the  Whole. 

Mr.  terry.  That  rule  as  printed  in  the  Standing  Rules  contains 
the  words  "except  for  limiting  the  times  of  speaking." 

Mr.  REYNOLDS.    I  will  send  up  my  amendment. 


Mr.  TOWNSEND.     Mr.  President:    I  think  we  can  be   killed  in  UFilcher, 


fifteen  minutes  by  some  men's  talking,  and  I  hope  it  will  not  be 
adopted. 
The  SECRETARY  read  Mr.  Reynolds' amendment,  as  foUows: 

BULB  FirTT-aiX. 

The  rules  of  the  Convention  shall  be  observed  in  Committee  of  the 
Whole,  so  far  as  they  may  be  applicable,  except  that  the  ayes  and  noes 
shall  not  be  taken,  and  that  the  previous  question  shall  not  be 
moved. 

Mr.  REYNOLDS.  Mr.  President :  Now  that  we  have  adopted  the 
fifteen-minute  rule  in  Committee  of  the  Whole,  which  we  ought  to  have 
done  in  the  first  place,  instead  of  the  previous  question,  I  hope  that  the 
Convention  will  take  that  absurdity  out  of  the  rules,  and  do  away  with 
the  previous  question  in  Committee  of  the  Whole. 

Mr.  tinnin.  Mr.  President:  All  I  desire  to  say  is  that  the  adop- 
tion of  the  amendment  will  defeat  the  rule  we  have  just  adopted, 
because  it  excepts  limiting  the  time  of  speaking. 

The  PRESIDENT.    He  does  not  include  that  in  his  amendment 

Mr.  REYNOLDS.  Mr.  President:  Let  me  say  here  that  the  previous 
question  in  Committee  of  the  Whole  has  had  but  one  single  effect,  not 
to  save  fifteeu  minutes  time  on  any  one  question,  but  it  has  led,  on 
three  different  occasions,  to  having  business  so  jammed  up  that  it 
required  three  days  to  get  out  of  the  diflSculty.  Members  have  been 
surprised  into  voting  upon  amendments  that  they  did  not  approve.  A 
section  is  read  in  this  way,  an  amendment  is  offered,  and  then  another 
amendment  A  discussion  ensues,  and  then  some  person,  who  regards 
it  as  his  special  duty,  moves  the  previous  question,  and  that  is  the  only 
speech  that  gentleman  ever  makes.  The  Convention  then  comes  to  a 
vote  upon  the  last  pending  amendment,  and  then  turns  its  attention  to 
the  next  amendment.  This  amendment  may  be  a  good  one,  if  it  could 
be  slightly  amended,  but  this  cannot  be  done,  and  the  committee  must 
adopt  it  as  it  is,  or  reject  it  altogether.  In  nine  cases  out  of  ten  gentle- 
men are  compelled  to  vote  for  something  that  does  not  suit  them,  and 
the  result  has  been  that  we  have  been  three  days  at  a  time  getting  out 
of  this  trouble.  Let  us  return  to  something  like  reasonable  sense.  Let 
us  return  to  the  time-honored  custom — a  custom  which  all  legislative 
bodies  have  adopted  since  the  time  when  the  memory  of  man  runs  not 
back.  Have  no  previous  question  in  Committee  of  the  Whole,  and  then 
you  always  have  an  opportunity  to  perfect  your  work.  That  is  what 
the  Committee  of  the  Whole  is  for. 

Mr.  REDDY.  I  think  this  is  rather  a  bad  time  to  change  the 
rules. 

Mb.  REYNOLDS.    I  call  for  the  ayes  and  noes. 

Messrs.  White,  Inman,  Nelson,  and  Farrell  also  demanded  the  ayes 
and  noes. 

Mb.  McCALLUM.  Mr.  President :  I  undertake  to  say  that  the  con- 
fusion which  has  arisen  here  and  the  misunderstanding,  has  been  from 
the  fact  that  for  days  general  questions  have  been  discussed,  and  the 
immediate  pending  question  has  not  been  referred  to  at  all.  If  we 
continue  with  the  understanding  that  after  a  reasonable  time  discussion 
shall  close,  the  result  will  be  that  members  will  discuss  the  pending 
question  and  not  the  general  subject  I  think  we  had  better  not  change 
this  rule  of  disposing  of  the  two  pending  amendments,  which  would  be 
the  effect  of  the  adoption  of  the  amendment  proposed  by  the  gentleman 
from  San  Francisco. 

The  PRESIDENT.  The  Secretary  will  call  the  .roll  on  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

The  roll  was  called,  and  the  amendment  rejected  by  the  following 
vote: 

ATKS. 

Barnes, 

Beerstecher, 

Blackmer, 

Brown, 

Casserly, 

Condon, 

Cowden, 

Dudley,  of  San  Joaq 

Dudley,  of  Solano, 

Estee, 

Farrell, 

Freeman, 

Freud, 

Grace, 

Hager, 

Harrison, 

Andrews, 

Ayers, 

Barry, 

Barton, 

Belcher, 

Boucher, 

Burt, 

Caples, 

Chapman, 

Cross, 

Crouch, 

Davis, 

Dean, 

Doyle, 

Dunlap, 

Edgerton, 

Estey, 


Herrington, 

Porter, 

Hughey, 

Reynolds, 

Johnson, 

Ringgold, 

Joyce, 

Shurtleff, 

Keyes, 

Smith,  of  San  Franciaco, 

Kleine, 

Stedman, 

Laine, 

Steele, 

,  Lindow, 

Stevenson, 

McFarland, 

Sweasey, 

Moffat, 

Swenson, 

Morse, 

Turner, 

Nelson, 

Wellin, 

Neunaber, 

White, 

O'Donnell, 

Winans, 

O'SuUivan, 

Mr.  President— 47. 

Kosa. 

Finney, 

Martin,  of  Alameda, 

Garvey, 

Martin,  of  Santa  Crux, 

Gorman, 

McCallum, 

Graves, 

McComas, 

Hall, 

McConnell, 

Harvey, 

McCoy, 

Heiskell, 

Miller, 

Herold, 

Mills, 

Hitchcock, 

Moreland, 

Holmes, 

Nason, 

Huestis, 

Noel, 

Hunter, 

Ohieyer, 

Inman, 

Prouty, 

Kelley, 

Reddy, 

Lampson, 

Reed, 

Larkm, 

Rhodes, 

Larue, 

Rolfe, 

Lewis, 

Shafter, 

Mansfield, 

Smith,  of  Santa  Clara, 
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Smith,  of  4th  District,  Townsend, 

Soule,  Tuttle, 

Stuart,  Van  Dyke, 

Swing,  Van  Voorhica, 

Teny,  Walker,  of  ^larin, 


Tbompeon, 
Tinnin, 


Webster, 

Weller, 

West, 

Wickes, 

Wilson,  of  Tehama, 


Walker,  of  Tuolumne,    Wyatt— 76. 


TBI  PRB3IDENT.  The  amendment  to  the  amendment  is  rejected. 
Th«  qnestion  recurs  on  the  amendment  to  Rule  Fifty-six,  offered  by  the 
gent]«man  from  Alameda,  Mr.  Webster. 

The  amendment  was  adopted. 

PAT  OF  KMPL0r£a. 

Ha.  BABNES.  Mr.  President :  If  it  is  in  order,  I  move  to  take  from 
tbe  table  the  resolution  offered  by  me  on  the  seventh  instant,  in  relation 
to  the  pav  of  the  employiSs  of  the  Convention. 

Mt.  B'EERSTECHER.    I  second  the  motion. 

Ms.  BABIfEft  I  do  it  for  the  purpose  of  modifying  and  altering  the 
resolution  and  explaining  it.    I  do  not  think  it  was  underetood. 

THsSECBETARYread: 

Wbeuii,  The  appropriation  for  the  eziMnsea  of  this  Oouventioii  is  now  nearly 
fihaa«led,Mid  the  Mssion  la  llke]y  to  be  prolonged  to  the  limit  expressed  in  the 
Act  of  the  LMislsture  conrening  tills  hody,  and  perhaps  beyond  it, 

JtooiHrf,  That  when  pA>'ments  from  said  appropriation  shall  reduce  the  balance 
in  tbe  State  treasury  to  tiie  sum  of  seTen  thon.siind  dollars,  tho  President  be  and  he 
id  hereby  directed  not  to  certify  any  payroll  tor  tlio  per  diem  of  members,  and  that 
Slid  oDexpended  balance  be  reaerred  axclUKi",  ly  to  tbe  expenses  of  the  Conrentlon, 
other  than  per  diem  of  members,  and  to  tho  p«ymeat  of  salaries  and  wages  of 
cnployts. 

Hi.  VHITE.  Mr.  President :  I  hope  that  this  resolution  will  remain 
<rn  the  table,  because  I  believe  it  perfectly  absurd.  We  are  all  here  the 
ierrants  of  the  people.  Those  who  came  here  and  solicited  these  places 
if  they  do  not  wish  to  remain  can  go.  We  can  get  others  to  take  their 
places.  Already  gentlemen  have  offered  to  come  and  take  their  places, 
uid  lake  the|r  chances  for  pay ;  perfectly  willing  and  perfectly  comjw- 
tent.  They  are  no  better  than  us,  and  we  are  no  better  than  they  are. 
We  are  ill  servants  of  the  people  here  together.  I  think  every  delegate 
ioteads  to  remain  here  and  perforin  the  duty  we  were  sent  here  to  do, 
even  if  we  never  get  a  dollar  for  the  time  beyond  the  hundred  days,  or 
bevond  the  extent  of  this  appropriation.  Now,  we  ask  of  them  to  do  the 
same.  They  come  and  solicited  these  places,  but  of  course  they  can 
trilk  0^,  and  we  will  get  others  in  their  places.  There  are  men  on  this 
fliwr  who  will  do  the  duties  of  this  desk,  if  the  men  leave  it  who  have 
been  elected  to  do  the  work.  There  are  men  here  who  will  see  to  these 
doonand  perform  aM  the  duties  of  every  employ^  in  this  house,  if  it  is 
n«essaty.  But  as  to  this  distinction,  that  they  are  something^so  inferior, 
that  is  assuming  a  position  of  grandeur  that  I  have  no  sympathy  with. 
1  contend  that  we  must  all  go  together,  and  take  just  what  we  get;  and 
this  idea  of  making  ourselves  so  grand  that  we  are  to  jive  out  our 
pay  to  them,  I  do  not  consent  to  it,  and  I  trust  this  Convention  will  take 
this  view  of  the  matter,  and  if  these  gentlemen  wish  to  retire  let  them 
retire. 

Ml  BARNES.  Mr.  President:  I  only  asked  that  the  resolution 
diould  be  taken  from  the  table  in  order  that  I  might  modify  it  and 
amend  it,  and  put  it  in  a  shape  where  I  think  it  can  be  adopted.  If  the 
psntlemen  agree  with  the  proposition  of  my  friend  from  Santa  Cruz, 
that  the  members  of  the  Convention  can  do  all  the  work  that  is  required 
to  be  done  here,  I  have  no  objection.  I  think  the  gentleman  would  look 
very  cunning  running  around  here  as  a  Page,  and  it  would  be  delight- 
ful to  call  him  in  from  cleaning  a  spittoon  to  take  part  in  the  proceedings 
of  this  body.  I  simply  ask  to  have  the  resolution  taken  up  so  that  I 
an  amend  it,  and  then  the  Convention  may  dispose  of  it  as  they  see  fit. 

Ms.  8TEDMAN.  Mr.  President:  With  all  due  deference  to  the 
gentleman  from  San  Francisco,  whom  I  respect  very  much,  I  move  that 
tbe  motion  to  take  from  the  table  be  indefinitely  postponed. 

Ma.  TULLY.    I  would  like  to  make  an  inquiry. 

Me.  STEDM  an.    I  rise  to  a  point  of  order. 

Ml  TULLY.  I  want  to  know  what  this  Convention  has  to  do  with 
fbat  question  ?  Every  member  is  entitled  to  his  money  as  long  as  there 
i'sny.  I  propose  to  have  my  money  as  long  as  it  lasts;  and  after  that  I 
propose  to  stay  here  and  pay  my  own  expenses  as  long  as  there  is  any 
Convention,  and  take  my  chances. 

Ml  JOYCE.    It  seems  to  me  that  this  thing  has  been  settled. 

The  motion  to  indefinitely  postpone  the  motion  to  take  from  the  table 
prevailed. 

NOTICK. 

Ml  O'SULLIVAN  sent  up  the  following  notice : 

1  give  notice  that  I  will,  on  Monday,  December  sixteenth,  move  an  additional 
saeodtnent  or  proTiso  to  Bule  Forty-three,  so  that  a  member  who  presents  a 
iDiaoiity  report  from  a  standing  committea  shall  also  bo  permitted  to  speMk  for  one 
hmr. 

Uid  over  for  one  day. 

CaiNKSC  IXHIGBATION. 

Ml  miller.  Mr^  President :  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbi  chairman.  The  question  is  on  the  substitute  offered  by  the 
gentleman  from  S&n  Francisco,  Mr.  Barnes. 

SPKKCB  or  MR.  VIK   DTKK. 

Ml  van  dyke.  Mr.  Chairman :  I  did  not  intend  to  say  anything 
on  this  subject,  but,  inasmuch  as  I  cannot  vote  to  the  extent  of  my 
desite  in  the  premises,  I  wish  to  briefly  explain  my  vote,  and  I  hope  I 


may  not  exceed  the  fifteen-minute  rule;  if  I  do  exceed  it  a  few  minutes 
I  hope  I  may  not  be  interrupted.  Now,  Mr.  President,  I  appreciate,  to 
tbe  fullest  extent,  as  has  been  said  here,  the  difficulties  and  dangers  of 
this  Chinese  question.  We  all  appreciate  the  fact  that  we  have  upon  us 
here  a  system  which,  unless  it  is  checked,  will  result  in  a  species  of 
slavery  in  this  State,  and  perhaps  in  other  States,  as  objectionable,  if 
not  more  objectionable,  than  the  system  of  slavery  that  prevailed  in 
the  Southern  States.  We  have  a  population  here  not  only  foreign  in 
law  but  foreign  in  nature,  and  a  population  that  in  the  nature  of  tnings 
cannot  become  assimilsted,  as  every  man  knows.  It  would  not  be 
desirable  if  it  could  be  assimilated.  Then,  Mr.  Chairman,  we  have 
this  condition  of  things:  unless  checked  it  will  bring  up  in  this  country 
men  of  great  wealth,  concentrated  capital,  large  landed  estates,  which 
we  unfortunately  are  plagued  with  here,  and  an  inferior  race  as 
laborers.  Every  one  recognizes  that  as  the  ultimate  result,  unless  some 
check  is  put  to  this.  American  institutions  cannot  survive  long  when 
one  class  of  the  population  are  a  degenerate  and  inferior  race,  incapable 
of  becoming  citizens,  incapable  of  taking  any  part  in  the  government, 
and  when  another  class  are  becoming  richer  and  absorbing  the  estate 
and  property  of  the  oountry.    As  has  been  well  said : 

**  III  fares  the  land,  to  hastening  ills  a  prey. 
Where  wealth  aooamnlates  and  men  deny." 

Republican  institutions  cannot,  I  say,  survive  such  a  condition  of 
things.  We  all  understand  this  on  the  Pacific  Coast,  and  I  think  our 
brethren  across  tbe  mountains  are  beginning  to  comprehend  the  ques- 
tion in  its  true  light.  We  cannot  cqpiplain  that  they  have  not  at  once 
jutnped  at  the  conclusions  that  we  have  arrived  at.  We  were  ourselves 
at  first  at  fault  in  this,  and  no  party  can  be  justly  chargeable  with  this 
evil  that  is  upon  us.  Why,  sir,  in  one  of  the  most  beautiful  parks  in 
St.  Louis — Lafayette  Park — stands  a  splendid  monument  to  Senator 
Thomas  H.  Benton,  a  large  sized  statue  of  that  noble  old  hard  money 
Democrat.  He  is  represented  as  he  stood  in  the  United  States  Senate 
making  his  great  speech,  with  a  scroll  in  his  hand,  with  the  lines  of 
commerce  to  Asia  designated  upon  it.  With  the  other  hand  the  great 
Senator  is  pointing  to  Asia,  and  on  the  base  are  quotations  from  one  of 
his  speeches:  " There  is  the  East ;  there  are  the  Indies."  Now,  sir,  I 
say  he  was  pointing  west  across  the  mountains  and  the  broad  Pacific — 
"There  is  the  East;  there  are  the  Indies."  That  symbolized  the  hope, 
the  dream,  the  aspiration  of  the  American  nation. '  It  was  to  get,  as  we  * 
supposed,  the  rich  trade  of  the  Indies  and  China.  That  was  what  we 
all  desired.  Now,  sir,  I  say  that  no  party  and  no  class  of  our  people  are 
to  blame.  We  were  all  blinded  bv  this  dream  of  glitter  and  grandeur 
by  acquiring  this  trade  of  the  Inilies  and  China.  But,  Mr.  Chairman, 
we  have  lived  here  to  see  that  dream  dispelled,  and  like  other  dreams, 
to  vanish  into  thin  air.  Wehaveseen  the  realization  of  that  dream,  and 
it  is  not  necessary  to  say  that  we  are  all  disappointed,  that  the  glowing 
picture  has  vanished,  and  the  reality  is  that  which  we  have  now  to  con- 
front, and  that  is  to  check  this  growing  evil,  or  have  a  system  entailed 
upon  this  country  which  is  threatening  to  the  perpetuity  of  our  gov- 
ernment. 

I  am  in  favor  of  going  as  far  as  any  gentleman  on  this  fioor  to  check 
this  growing  evil,  but,  sir,  there  are  right  ways  and  there  are  wrong 
ways  to  accomplish  this  result.  There  is  a  straightforward,  legitimate 
way  to  reach  the  object  in  view,  and  there  are  ways  which  are  unstates- 
manlike  and  which  will  not  accomplish  the  purpose  we  have  in  view. 
I  claim  that  the  direct  and  proper  way  to  reach  the  object  we  have  in 
view  is  through  the  General  Government.  That  government  was  insti- 
tuted for  the  purpose  of  regulating  our  affairs  with  foreign  nations,  and, 
Mr.  Chairman,  as  I  remarked,  we  will  not  have  to  wait  long  for  this 
action  from  the  General  Government.  And  I  say  we  cannot  be  sur- 
prised that  the  whole  people  of  the  United  States  have  not  arrived  at 
the  point  we  have,  but  the  leaven  is  working.  Does  any  man  suppose 
that  two  or  three  years  ago  a  resolution  could  have  passed  through  both 
houses  of  Congress  requiring  the  Executive  Department  of  the  govern- 
ment to  take  steps  to  annul  a  treaty  which  we  ratified  here  with  great 
acclaims  of  joy?  And  yet,  at  the  last  session  of  Congress,  that  was  wit- 
nessed. What  has  brought  about  this  change  of  sentiment?  Why,  the 
discussion  of  the  matter  in  a  legal  manner.  They  sent  an  investigating 
committee  here  composed  of  representatives  of  Ijoth  the  Senate  aud 
House  of  Representatives.  They  then  perceived  for  tbe  first  time,  that 
here  they  were  about  to  establish  a  new  system  of  slavery  in  the  coun- 
try. Having  but  a  few  years  previously  wiped  out  one  system  of 
slavery  we  were  about  to  establish  another.  The  moment  this  dawned 
upon  the  minds  of  the  people  of  the  Northern  States,  a  complete 
revolution  has  been  going  on  there.  My  own  personal  experience 
proves  this  to  be  the  case.  In  eighteen  hundred  and  seventy-six  I 
attended  khe  Centennial  in  Philadelphia.  One  of  the  most  extensive 
exhibitions  of  the  Oriental  nations  was  the  fine  department  from  China, 
representing  their  arta  and  wares.  That  was  visit«d  by  thousands. 
The  Chinese  were  glorified  by  all  of  the  visitors  there.  But  last  Spring 
I  passed  through  some  of  the  Northern  States,  and  had  occasion  to 
stop  at  several  towns  in  New  York,  Illinois,  and  Ohio,  and  in  conversa- 
tion with  people  there  I  found  their  minds  had  altered,  and  a  complete 
change  in  the  tone  among  the  people  there  was  perceptible.  They  said 
that  they  perceived  the  danger,  and  this  evil  should  be  checked;  and, 
sir,  it  will  be  checked,  and  will  be  cheeked  properly  and  legitimately. 
I  have  not  the  least  doubt  about  it. 

Now,  sir,  alter  the  citation  of  authorities  here  by  gentleman  who  have 
addressed  this  committee,  I  say  that  an  unbroken  line  of  decisions  from 
the  9th  of  Wheaton  to  the  present  time  has  been  laid  before  this  com- 
mittee, showing  conclusively  the  controlling  power  of  the  General  Gov- 
ernment in  reference  to  .commerce  and  treaty  obligations.  Not  only 
that,  but  we  have  in  our  own  State — since  we  have  gentlemen  who 
defer  more  to  the  authority  of  the  States  than  they  do  to  the  General 
Government— a  line  of  decisions  running  from  the  4th  to  the  48th 
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California  Reports,  all  the  same  way.  Kot  a  break  in  the  line,  either 
in  the  Federal  Courts  or  in  the  State  Courts.  It  is  true,  sir,  gentlemen 
have  read  from  dissenting  opinions,  and  by  assuming  their  positions 
justify  the  position  they  take.  But,  Mr.  Chairman,  what  weight  would 
any  such  dissenting  opinions,  or  such  loose  expressions,  even  though 
they  come  from  eminent  jurists,  have  with  any  Court  where  such 
an  unbroken  line  of  authorities  were  presented  on  the  other  side. 
Why,  of  course,  they  would  not  be  listened  to  for  a  moment.  And  that 
is  just  the  attitude  in  which  this  question  presents  itself  before  this 
committee  precisely. 

I  hold  in  my  hand  the  Federalist,  and  I  wish  to  read  a  few  remarks 
from  Mr.  Madison  upon  this  question ;  and  it  will  be  borne  in  mind 
that  not  only  in  the  Supreme  Court  of  the  United  States,  but  all  the 
Courts  of  the  Union,  wherever  constitutional  questions  are  involved,  the 
papers  of  the  Federalist  are  considered  the  best  kind  of  authority. 
They  were  written  by  two  of  the  most  conspicuous  members  of  the  Con- 
vention that  framed  the  Constitution  of  the  United  States,  Hamilton 
and  Madison.  Mr.  Madison  is  answering  the  attacks  upon  the  new 
Constitution  made  by  its  enemies,  on  the  ground  that  it  bad  exceeded 
the  powers  given  to  alter  the  old  articles  of  confederation.  In  warding 
off  attacks  on  that  score  he  would  not  be  likely  to  claim  for  the  Federal 
Government  any  more  powers  than  were  actually  conferred  upon  it, 
because  his  purpose  was  to  show  that  the  government  did  not  possess 
unnecessary  powers.  Its  enemies  were  saymg  that  they  had  given  it 
too  many  powers,  therefore  I  say  that  he  cannot  be  charged  with  claim- 
ing more  for  it  than  actually  existed.  Mr.*MadiBon  is  compelled  to 
admit — I  refer  to  the  fortieth  numb^  of  the  Federalist — that  the  Con- 
vention did  exceed,  in  this  respect,  the  call  for  the  Convention.  He 
says :  "  From  these  two  acts  it  appears,  first,  that  the  object  of  the  Con- 
vention was  to  establish  in  these  States  a  firm  national  government; 
second,  that  this  government  was  to  be  such  as  would  be  adequate  to  the 
exwenciea  of  government,  and  the  preservation  of  the.  Union." 

Then,  farther  on,  page  one  hundred  and  eighty-six,  he  enumerates  the 
several  powers  conferred  on  the  Government  of  the  Union.    He  sa^s: 

"  That  we  may  form  a  correct  judgment  on  this  subject,  it  will  be 
proper  to  review  the  several  powers  conferred  on  the  Government  of  the 
Union;  and  that  this  may  be  the  more  conveniently  done,  they  may  be 
reduced  into  different  classes,  as  they  relate  to  the  following  different 
tibjects:  First,  security  against  foreign  danger;  scoond,  regulation  of  the 
intercourse  with  foreign  nations;  third,  maintenance  of  harmony  and 
proper  intercourse  among  the  States;  fourth,  certain  miscellaneous  objects 
of  general  utility ;  fifth,  restraint  of  the  States  from  certain  injurious 
acts;  sixth,  provisions  for  giving  due  efficacy  to  all  these  powers." 

These  were  the  exclusive  powers.  Now,  on  the  subject  of  treaties,  you 
will  find,  on  page  one  hundred  and  ninety-three,  number  forty-two  of 
the  Federalist,  by  Mr.  Madison,  this: 

"  The  second  class  of  powers  lodged  in  the  General  Government  con- 
sists of  those  which  regulate  the  intercourse  with  foreign  nations,  to  wit: 
to  make  treaties;  to  send  and  receive  Ambassadors,  outer  public  Minis- 
ters and  Consuls,"  etc. 
He  says : 

"  This  class  of  powers  forms  an  obvious  and  essential  branch  of  the 
federal  administration.  If  we  are  to  be  one  nation,  in  any  respect,  it 
clearly  ought  to  be  in  respect  to  other  nations." 

Mr.  RINGGOLD.  Mr.  Chairman :  I  rise  to  a  point  of  order.  The 
gentleman  voted  for  the  fifteen-minute  rule,  and  now  he  is  exceeding  his 
time. 

The  chairman.    The  gentleman's  time  is  up.    Shall  the  gentle- 
man from  Alameda  have  leave  to  proceed? 
Mb.  O'SULLIVAN.    I  object. 
Me.  CROSS.    I  object. 

The  question  was  put,  and  the  Chair  declared  that  the  noes  appeared 
to  have  it. 

A  division  was  called  for,  and  the  gentleman  was  allowed  to  proceed, 
by  a  vote  of  46  ayes  to  31  noes. 
Th«  CHAIRMAN.    The  gentleman  from  Alameda  will  proceed. 
Mk.  van  dyke.    Mr.  Chairman :  I  am  obliged  to  the  Convention. 
Mr.  Madison  says: 

"  The  powers  to  make  treaties,  and  to  send  and  receive  Ambassadors, 
speak  their  own  propriety.  Both  of  them  are  comprised  in  the  article 
of  confederation,  with  this  difference  only,  that  the  former  is  disembar- 
rassed by  the  plan  of  the  Convention  of  an  exception,  under  which 
treaties  might  he  substantially  frustrated  by  regulations  of  the  States." 

Now,  that  was  the  fault  of  the  old  confederation,  that  the  States  might 
interfere  with  treaties,  and  Mr.  Madison  says,  explicitly,  that  in  that 
respect,  by  the  new  plan,  the  treaties  are  placed  entirely  above  and 
beyond  the  reach  of  the  States.  Now,  again,  in  considering  the  limita- 
tions on  the  States,  the  same  great  statesman  says,  in  referring  to  this 
clause  in  reference  to  treaties: 

"This  Constitution,  and  the  laws  of  the  United  States,  shall  be  made 
in  pursuance  thereof,  or  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States  shall  be  the  supreme  law  of  the  land, 
and  the  Judges  in  every  State  will  be  bound  thereby,  anything  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding." 
Now,  he  says,  upon  that : 

"  The  indiscreet  zeal  of  the  adversaries  to  the  Constitution  has  betrayed 
them  into  an  attack  on  this  part  of  it  also,  without  which  it  would  have 
been  evidently  and  radically  defective.  To  be  fully  sensible  of  this  we 
need  only  suppose  for  a  moment  that  the  supremacy  of  the  State  Consti- 
tutions bad  been  left  complete  by  a  saving  clause  in  their  favor. 

*'  In  the  first  place,  as  these  Constitutions  invest  the  State  Legislatures 
with  absolute  sovereignty  in  all  cases  not  excepted  by  the  existing 
articles  of  confederation,  all  the  authorities  contained  in  the  proposed 
Constitution,  so  far  as  they  exceed  those  enumerated  in  the  confedera- 
tion, would  have  been  annulled,  and  the  new  Congress  would  have  been 
reduced  to  the  same  impotent  condition  with  their  predecessors.  | 


"  In  the  next  place,  as  the  Constitutions  of  some  of  the  States  do  not 
ever  expressly  and  fully  recognize  the  existing  powers  of  the  confeder- 
acy, an  express  saving  of  the  supremacy  of  the  former  would  in  such 
States  have  brought  into  question  every  power  contained  in  the  pro- 
posed Constitution. 

"  In  the  third  place,  as  the  Constitutions  of  the  States  differ  moch 
from  each  State,  it  might  happen  that  a  treaty  or  national  law  of  great 
and  equal  importance  to  the  States,  would  interfere  with  some  and  not 
with  other  Constitutions,  and  would  consequently  be  valid  in  some  of 
the  States,  at  the  same  time  that  it  would  have  no  effect  in  others. 

"  In  fine,  the  world  would  have  seen  for  the  first  time,  a  system  of 
government  founded  on  an  inversion  of  the  fundamental  principles  of 
all  government;  it  would  have  seen  the  authority  of  the  whole  society 
everywhere  subordinate  to  the  authority  of  the  parts;  it  would  have 
seen  a  monster,  in  which  the  head  was  under  the  direction  of  the  mem- 
bers." 

Can  there  be  anything  added  to  thatT  Not  at  all.  A  treaty  is  the 
supreme  law  of  the  land,  and  it  makes  no  difference  now  we  meet  it 
here,  with  a  clause  of  the  Constitution  or  by  a  statute.  It  amounts  tn 
the  same  thing.  It  is  said  that  we  might  do  this  and  have  it  tested. 
Why,  Mr.  Chairman,  whal  would  we  think  of  a  gentleman  at  the  bar 
who  would  bring  week  after  week  and  day  after  day  a  suit  where  there 
were  forty  authorities  to  show  that  it  had  been  decided  adversely  to  him 
without  exception  f  I  am  not,  for  one,  disposed  to  put  myself  in  the  atti- 
tude either  of  a  demagogue  or  of  a  fool  in  this  Constitutional  Convention. 
I  propose,  sir,  here  to  abide  by  my  oath,  and  I  do  not  propose  to  put  into 
this  Constitution,  so  far  as  I  am  concerned,  anything  which  is  in  direct — 
unmistakably  direct — conflict  with  a  treaty  of  the  United  States,  simply 
because  we  can  raise  a  point  before  the  Supreme  Court  on  it.  After  we 
know  it  has  been  decided  against  us,  it  is  sheer  folly  and  madness  for  us 
to  put  it  in  here.  I  say  it  would  weaken  our  position  before  the  coun- 
try. I  say  we  want  the  cooperation  of  the  whole  country.  We  cannot 
paddle  our  own  canoe  in  this  matter.  This  is  a  matter  which  concerns 
a  great  nation.  It  is  a  matter  which  a  great  nation  will  right  in  due 
time.  And  what  is  required  is  for  the  people  to  be  enlightened  upon 
the  subject, and  they  are  fast  being  enlightened. 

I  cannot  vote  for  any  part  of  the  proposed  article  except  that  in  the 
first  section ;  and  I  agree  with  the  gentleman  from  Los  Angeles,  General 
Howard,  that  that  covers  the  whole  thing.  It  is  given  as  a  declaration. 
It  covers  the  whole  ground.  I  will  support  that  as  a  declaration  of  our 
principles  against  this  Chinese  evil,  and  I  will  sign  the  strongest  kind 
of  a  petition  to  Congress  and  the  President  of  the  United  States. 

Mb.  BARNES.  I  would  like  to  ask  the  gentleman  from  Alameda 
what  he  understands  by  the  language,  "  and  aliens  otherwise  dangerous 
or  detrimental  to  the  well-being  or  peace  of  the  State?" 

Mb.  van  dyke.  I  suppose  that  the  Legislature  can  pass  laws 
under  that  to  exclude  some  classes  of  Chinamen.  It  might  be  tested, 
and  it  is  certain  that  the  State  can  exclude  paupers,  criminals,  and  that 
class  of  people. 

Mb.  BARNES.  But  I  call  the  gentleman's  attention  to  the  words, 
"and  aliens  otherwise  dangerous  or  detrimental  to  the  well-being  or 
peace  of  the  State." 

Mr.  VAN  DYKE.  I  do  not  know  as  I  am  ready  to  define  that. 
They  could  drive  out  a  great  many 

Mr.  BARNES.  Then,  if  it  is  proposed  to  confer  that  power  on  the 
Legislature,  why  not  test  it  here  and  now  ? 

SPKKCH     OF    XK.   BKOWN. 

Mb.  BROWN.  Mr.  Chairman:  I  do  not  propose  to  transcend  the 
limits  prescribed — fifteen  minutes — and,  in  fact,  it  is  with  the  greatest 
diffidence  that  I  presume  to  say  anything  upon  the  subject  which  has 
been  discussed  by  some  of  the  ablest  lawyers  of  this  State.  I  am  con- 
vinced, however,  that  each  one  of  us  must  think  for  himself.  That  is 
as  unequivocally  established  as  that  we  must  eat  for  ourselves  and  see 
for  ourselves;  and,  in  fact,  if  we  are  only  to  be  guided  by  what  we  are 
told,  we  are  not  fit  to  vote  in  this  Convention.  We  have  heard  able 
authorities  quoted;  we  have  heard  eminent  men  discuss  this  subject, 
and,  in  their  discussion,  taking  their  arguments,  it  would  seem  that  cer- 
tain things  were  so  beyond  all  doubt;  then,  when  other  gentlemen  of 
ability,  on  the  same  provision,  were  engaged  in  the  discussion  of  this 
subject  upon  the  opposite  side,  the  same  would  appear  almost  obviously 
clear.  Now,  I  am  under  the  impression  that  it  is  necessary  for  us  to 
look  at  this  matter  in  a  certain  light,  and  we  must  consider  the  great 
principles  under  which  we  are  acting,  and  if  we  will  look  back  to  the 
period  when  the  Constitution  of  the  United  States  was  framed,  we  will 
sec  a  band  of  men  collected  together,  the  country  just  having  emerged 
from  under  the  dark  cloud  of  war,  and  those  men  determined  to  trans- 
mit to  posterity  the  advantages  and  benefits  of  the  seven  years'  revolu- 
tion. And  when  we  turn  to  that  instrument  and  examine  the  preamble, 
there  we  will  discover  the  purpose  of  their  meeting — the  purpose  of 
that  instrument  which  they  got  up  for  the  government  of  these  United 
States.  Now,  it  is  to  be  observed  at  all  times,  that  there  is  a  great  prin- 
ciple of  law,  a  spirit  of  law,  and  that  that  spirit  is  the  essence  and 
reality  of  law.  When  we  turn  to  the  Constitution  of  the  United  States 
and  read  the  preamble,  there  we  find  what  was  the  purpose  and  inten- 
tion.    It  reads  as  fuUows : 

"  We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,  provide  ior  the 
common  defense,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America." 

This  was  one  great  thing  to  be  promoted.  This  instrument  was  gotten 
up  for  the  welfare  of  the  people;  for  the  prosperity  of  the  nation;  and 
we  must  understand  this  great  principle  as  expressed  in  this  preamble, 
extending  through  that  great  instrument  in  all  its  bearings.  And  we 
must  understand  that  anything  whatever  that  is  in  conflict  with  the 
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welfare  of  the  people,  the  prosperity  of  the  nation,  the  prosperity  of  all 
the  8tat«s,  is  in  direct  conflict  with  the  grand  purpose  and  spirit  of  this 
instrument  which  is  expressly  for  the  prosperity  of  the  people.  What 
we  RiDst  take  into  oonsideration  is  the  great  spirit  of  this  instrument. 
Now,  if  we  take  this  into  consideration,  we  are  compelled  at  once  to  see, 
with  regard  to  any  matter  here,  it  is  in  conflict  with  these  grand  pro- 
risions  in  that  declaration  of  the  spirit  of  the  Constitution  of  the  United 
States.  We  may  say  the  Burlingame  treaty  was  popular;  the  people 
demanded  it.  So  they  did.  The  people  nave  made  many  popular 
mistakes,  and  Legislatures  have  made  many  popular  mistakes,  and  it 
may  be  that  the  treaty-making  power  has  made  a  mistake,  and  we 
believe  it  has.  It  was  popular  m  its  day.  Kow  we  must  consider  that 
this  treaty-making  power  has  the  right— no  one  doubts  that.  The  gen- 
tleman last  on  the  floor  seemed  to  contend  with  great  earnestness  of 
purpose  fv  this  right,  but  we  must  understand  that  all  human  institu- 
tions and  numnn  purposes  are  defective.  Popular  opinion  was  wrong, 
and  this  matter  of  the  treaty  proved  it.  Now,  the  great  matter  is  this, 
shall  we  consider  this  treaty  as  lying  in  the  way  of  getting  out  of  this 
difficulty ,  of  getting  rid  of  the  Chinese,  or  the  Mongolian  race,  in  this 
eountrvT  I  am  convinced  that  every  one  of  us  will  admit,  so  soon  as 
we  consider  that  they  deprive  the  white  race  of  labor,  that  they  deplete 
this  country  of  money  and  carry  it  away  into  a  distant  land  where  we 
never  gee  it  again,  that  they  are  a  detriment  to  the  country,  that  they 
are  at  variance  with  the  great  interests  of  this  State,  end  that  as  soon  as 
ihey  are  at  variance  with  the  prosperity  of  the  State,  they  are  at  vari- 
ance with  the  principles  of  the  Constitution. 

Now,  as  to  those  who  made  the  Constitution.  We  do  not  doubt  their 
right.  We  know  that  they  are  good  authority,  but  we  do  contend  that 
the  matter  has  resulted  difi°erently  from  what  any  one  anticipated,  and 
that  instead  of  the  treaty  being  a  blessing,  instead  of  being  as  intended, 
it  has  turned  out  to  be  a  curse.  Kow,  if  we  attempt  to  legislate  against 
this  it  appears  to  me  that  we  should  pronounce  it  an  evil.  I  will  read 
from  article  sixth : 

"This  Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made 
under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land." 

We  must  look  at  the  spirit, -and  not  the  mere  words.  "Under  the 
aithority."  What  is  the  authority?  The  Constitution  of  the  United 
States  is  the  authority,  and.  the  only  authority  by  which  the  treaty- 
making  power  has  carried  out  what  it  has  in  this  matter ;  and  everything 
that  is  made  in  accordance  with  this  is  binding,  is  effectual.  But  we  find 
pnctically  that  this  is  not  in  accordance  with  that  instrument.  Instead 
of  adding  to  the  prosperity,  and  happiness,  and  tranquillity  of  the  people, 
it  has  the  reverse  effect  to  almost  all  intents  and  purposes.  Now,  we 
should  look  at  this  in  this  light,  and  conlMder  the  authority.  The  Ijegis- 
lature  frequently  passes  laws  that  are  inconsistent  with  the  Constitution. 
This  very  clause  seemed  to  anticipate  the  matter  of  Constitutions  con- 
flicting. Kow,  we  find  that  this  shall  be  the  supreme  law  of  the  land, 
and  the  laws  of  the  United  States  made  in  pursuance  thereof,  and  the 
treaties,  shall  be  the  supremo  law  of  the  land.  But  the  first  thing 
spoken  of  is  the  Constitution  of  tVk  United  States,  and  these  others  in 
accordance  with  the  same,  and  by  authority  of  the  same.  But  it  must 
be  in  accordance  with  the  spirit  of  the  Constitution.  The  Constitution 
is  placed  first.  "  Made  under  the  authority  of  the  United  States,"  which 
aothority  is  the  Constitution: 

"And  the  Judges  in  every  State  shall  be  hound  thereby,  anything  in 
theConstitution  or  laws  of  any  State  to  the  contrary  notwithstanding." 

Now,  I  am  fully  impressed  with  the  idea  that  we  can  meet  this  evil,  and 
we  should  act  upon  it  accordingly,  and  in  fact  it  is  proper  and  right. 
We  should  carry  out  wishes  here  in  this  Convention.  I  believe  that 
we  hare  a  right  to  do  so.  Some  say  it  is  treasonable.  Tou  ought  to 
have  read  the  Constitution,  and  you  would  see  that  it  is  nothing  of  the 
kind.  Treason  is  raising  an  army  against  the  United  States,  or  giving 
«id  or  comfort  to  the  enemy ;  but  making  laws  contrary  is  nothing  of 
the  kind.  This  great  treaty  is  a  law  de  facto,  but  not  a  law  de  jure. 
We  have  a  right  to  go  ahead  and  make  provisions  as  we  choose.  We 
will  be  representing  the  great  spirit  of  the  Constitution.  If  the  treaty 
is  in  violation  of  the  spirit  of  the  Constitution,  we  have  the  right  to  go 
on  and  act  outside  of  it. 

BUIABKS  OF  MR.  RKTNOLPS. 

Ml.  REYNOLDS.  Mr.  Chairman :  I  could  commit  no  greater  folly 
than  attempt  to  prolong  this  debate.  I  shall,  therefore,  endeavor  to  see 
liow  short  I  can  be — how  brief  my  remarks  can  be  made — not  how  short 
I  can  be.  Mr.  Chairman,  I  am  unable  to  support  the  substitute  for 
•ection  one,  which  is  now  pending,  and  in  order  that  there  may  be  an 
anderstanding  in  regard  to  this,  I  call  for  the  reading  of  section  one  of 
the  substitute  oflered  by  Mr.  Barnes. 

Tat  SECRETARY  read: 

BtCTio!)  1.  All  Mongolians  within  this  State  shall  be  required  to 
•wnove  therefrom  within  four  years  from  the  time  this  Constitution 
••kes  efl°ect.  At  the  first  session  of  the  Legislature  convened  hereunder 
ptovision  shall  be  made  for  judicial  proceedings  to  compel  such 
"fOTtl,  and  for  the  seizure  and  sale  of  so  much  of  any  property  of 
•Bch  Mongolians  who  may  not  theretofore  have  voluntarily  departed 
"ilhin  the  period  herein  limited,  as  may  be  necessary  to  defray  the 
■XMssary  cost  of  their  removal  from  this  State  to  their  native  country. 

Ml.  BARNES.  Mr.  Chairman :  I  ask  leave  to  strike  out  the  word 
"Mongolians,"  and  insert  the  word  "Chinese." 

Ml  cross.  I  object.  That  will  let  in  the  coolies  from  India.  They 
"» the  worst  class  we  have. 

Ml.  REYNOLDS.  Mr.  Chairman :  Two  difficulties  hedge  us  about 
fhen  we  approach  the  discussion  of  this  question.  If  we  attempt  to 
"'"fcre  with  the  immigration  of  this  class  of  persons,  we  are  immedi- 
■'■ij  beset  with  the  interpretation  which  the  Supreme  Court  of  the 


United  States  has  put  upon  the  power  granted  to  Congress  to  regulate 
commerce;  and  the  gentleman  himself  Colonel  Barnes,  and  several 
other  legal  lights  on  this  floor,  have  taught  us  to  understand,  and  I 
hesitate  not  to  sa^,  have  convinced  us,  that  it  is  utterly  useless  for  us  to 
attempt  to  prohibit  the  incoming  of  subjects  of  the  Chinese  Empire. 
If  there  has  been  anything  settled  by  this  decision,  it  is  that;  and 
hence,  I  am  surprised  to  see  the  gentleman  himself,  after  successfully 
meeting  that  question  and  settling  it,  introduce  this  section,  one  which  flies 
directly  in  the  face  of  the  very  proposition  he  has  himself  settled.  For, 
as  was  stated  by  the  gentleman  from  San  Francisco,  when  a  Court 
undertakes  the  examination  of  an  Act  of  Congress,  or  a  State  Legisla- 
ture, it  immediately  looks  through  the  gauze  of  subterfuges  by  which  you 
attempt  to  accomplish  anything  by  indirection,  and  goes  straight  to  the 
subject,  and  hence,  no  one  can  misunderstand  or  can  be  misled  by  this 
section,  which  provides  for  the  deportation  of  the  very  persons  whom 
we  have  no  power  to  prevent  coming  in.  If  we  have  no  power  to  pre- 
vent their  coming,  we  have  no  ix)wer  to  deport  them.  Hence,  the  sec- 
tion offered  as  a  substitute  by  the  gentleman  from  San  Francisco  is 
answered  by  its  own  argument.  I  am  opposed  to  that  section  for 
another  reason,  or  I  rather  prefer  the  report  of  the  committee,  because  it 
contains  in  better  form  the  very  same  thing,  but  directed  to  another 
proposition.  The  substitute  is  deportation,  pure  and  simple,  without  a 
reason.  Section  one  of  the  report  of  the  committee  provides  that 
vagrants,  paupers,  mendicants,  criminals,  and  persons  afflicted  with  con- 
tagious or  infectious  diseases,  and  aliens  otherwise  dangerous  or  detri- 
mental to  the  well-being  and  peace  of  the  State,  may  be  removed  from 
the  State.  There  is  a  reason  whish  comes  directly  within  the  doctrine 
of  the  Passenger  cases,  and  directly  within  the  doctrine  of  the  Slaughter- 
house cases,  and  within  subsequent  decisions  following  those,  and  within 
the  doctrine  laid  down  by  the  gentlemen  in  debate  here.  If  you  will 
turn  to  section  seven  you  will  find  another  branch  of  the  same  subject: 

"Sec.  7.  The  presence  of  foreigners  ineligible  to  become  citixens  of 
the  United  States  is  declared  hereby  to  be  dangerous  to  the  well-beinj 
of  the  State,  and  the  Legislature  shall  discourage  their  immigration  by 
all  the  means  within  its  power.  It  shall  provide  for  their  exclusiou 
from  residence  or  settlement  in  any  portion  of  the  State  it  may  see  fit, 
or  from  the  State,  and  provide  suitable  methods,  by  their  taxation  or 
otherwise,  for  the  expense  of  such  exclusion.  It  shall  prescribe  suitable 
penalties  for  the  punishment  of  persons  convicted  of  introducing  them 
within  forbidden  limits.  It  shall  delegate  all  necessary  power  to  the 
incorporated  cities  and  towns  of  this  State  for  their  removal  without  the 
limita  of  such  cities  and  towns." 

It  says,  "the  Legislature  shall  discourage  their  immigration  by  all 
means  within  its  power."  I  do  not  know  how  they  will  do  that.  Here 
are  certain  classes  of  persons  declared  by  the  power  of  the  State — the 
only  power  that  has  a  right  to  judge — to  be  dangerous  to  its  well-being, 
and  tnen  it  shall  have  the  power  to  deport  or  remove  them  from  the 
State,  or  to  remove  them  to  different  places  within  the  State,  if  it  so  sees 
fit.  Now,  the  reason  I  am  in  favor  of  the  report  is,  that  it  provides  these 
reasons.  It  tells  why  it  undertakes  to  do  these  things;  and  thus,  so  far 
as  it  can  be  effective  at  all,  it  is  quite  as  effective  as  the  substitute  could 
be  if  it  could  be  adopted. 

And  the  reason  why  I  am  opposed  to  the  substitute  is  because  it  puts 
off  the  time  for  any  attempt  to  enforce  any  of  its  provisions  four  years. 
The  report  of  the  committee  may  be  enforced  at  any  time  after  the  adop- 
tion of  the  Constitution.  So  far  it  may  be  made  effective,  if  effective  at 
all,  within  a  reasonable  time.  The  substitute  will  delay  action,  if  there 
is  anything  in  it  at  all,  for  four  years.  I  do  not  intend  to  say  a  word 
about  the  inconsistency  of  the  gentleman  from  San  Francisco  in  section 
two  that  he  has  offered  here,  with  his  remarks  upon  the  subject.  He 
said  that  he  was  opposed  to  any  act  of  cruelty  towards  this  class  of  per- 
sons; that  the  right  to  live  here  and  the  right  to  stajr  here  implied  the 
right  to  earn  a  living,  and  he  was  opposed  to  depriving  them  of  the 
right  to  fish.  I  understood  him  to  sa^  that  he  was  opposed  to  anything 
that  looked  towards  depriving  the  Chinaman  of  earning  a  livelihood,  or 
laboring  wherever  or  whenever  he  could. 

Ma.  B.\RNES.  I  did  not  say  that.  What  I  said  was  this:  I  was 
opposed  to  these  queue-cutting  ordinances,  and  this  saying  that  a  man 
should  not  fish. 

Mb.  REYNOLDS.  That  does  not  better  it  any.  He  follows  up  these 
remarks  by  proposing: 

"Sec.  2.  After  this  Constitution  takes  effect  no  Mongolian  shall  carry 
on  or  maintain  any  business,  occupation,  profession,  or  mechanical  trade 
for  gain,  or  perform  any  usual  manual  labor  for  reward  in  this  State; 
and  it  shall  be  unlawful  for  any  person  or  persons,  bodies  corporate  or 
politic,  to  employ,  contract  with,  or  harbor  such  aliens  except  for  tem- 
porary accommodation,  shelter,  or  charity." 

Well,  if  a  Chinaman  is  entitled  to  make  a  living  in  the  State,  how  is 
he  going  to  do  it  if  he  shall  not  be  employed  ?  Where  is  the  consistency? 
Mr.  Chairman,  I  listened  with  a  great  deal  of  pleasure  to  the  gentleman's 
remarks.  They  were  able  and  eloquent,  but  it  seems  to  me,  as  we  have 
heard  it  said  of  another,  that  the  performance  did  not  come  up  to  the 
proclamation;  that  when  we  come  to  read  his  proposition  there  was 
nothing  in  it  except  what  is  in  the  report  in  a  better  shape.  The  fact  is, 
his  proposition  drives  directly  at  the  law,  as  it  has  already  been  settled, 
and  amounts  to  a  system  of  deportation.  I  undertake  to  say  that  you 
might  as  well  meet  the  Chinaman  at  the  wharf,  and  say  that  he  shall 
not  land,  as  to  undertake  to  say  boldly  and  .plainly  that  you  will  deporC 
him  the  next  minute  after  he  sets  his  foot  on  the  wharf,  unless  you  can 
establish  some  reason,  some  power,  some  unquestionable  power  within 
the  State  that  will  give  you  tne  right  to  deport  him.  [Cries  of"  Time."] 
And  then,  when  it  comes  to  the  other  section,  that  no  Mongolian  shall 
be  employed,  that  he  shall  not  work,  the  same  propoeition  is  in  better 
shape  m  the  report,  in  section  six,  with  a  slight  anendment. 

Tbk  CHAIRMAN.    The  gentleman's  time  is  up. 
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Mb.  ESTEE.  Mr.  Cbairinan :  I  will  not  detain  the  house  but  a  few 
moments.  I  should  not  speak  at  all,  but  I  wish  to  state  just  what  part 
of  tHIs  report  I  can  support.  The  first  section  I  think  we  ought  to  adopt, 
and  I  believe  it  will  be  adopted.    Section  two  reads: 

"Any  corporation  incorporated  by  or  under  the  laws  of  this  State,  or 
doing  business  in  this  State,  shall  forfeit  its  franchises,  and  all  legal 
rights  thereunder,  if  it  ever  employs,  in  any  capacity  whatever,  foreign- 
ers •who  are  not  eligible  to  become  citizens  of  the  Cnited  States  under 
the  laws  of  Congress.  This  section  shall  be  enforced  by  appropriate 
legislation." 

That  section  I  shall  not  support.  I  shall  not  support  it  because,  among 
other  reasons,  it  would  be  perfectly  futile  if  it  is  intended  to  reach  the 
railroad  company.  That  railroad  company  exists  under  higher  author- 
ity than  the  corporate  power  of  this  State,  and  we  could  not  make  tbem 
forfeit  their  charter  if  we  tried  to.  Secondly,  I  think  it  is  barbarous.  1 
confess  that  I  agree  with  the  gentleman  when  he  says  that  the  Chinese 
after  they  are  nere  have  a  right  to  work  just  like  anybody  else,  and 
not  under  circumstances  by  which  they  cannot  earn  an  honest  living. 
I  do  not  believe  "the  Chinese  must  go,"  but  I  think  the  point  is  that 
the  Chinese  shall  not  come.  I  do  not  believe  in  this  idea  that  the  Chi- 
nese must  go.  I  think  that  howl  that  has  been  going  over  the  State  has 
delayed  action  on  this  great  subject  at  least  two  or  three  years.  The 
threats  that  have  been  made  everywhere  that  blood  would  flow  in  the 
streets  have  caused  the  people  of  the  East  to  doubt  our  sincerity.  1  wish 
to  read  a  few  words  frpm  Vattel's  Law  of  Nations,  page  1 73,  in  regard  to 
this  subject: 

"  The  sovereign  ought  not  to  grant  an  entrance  into  bis  state  for  the 

Eurpose  of  drawing  foreigners  into  a  snare ;  as  soon  as  he  admits  tbem 
0  engages  to  protect  them  as  his  own  subjects,  and  to  afford  them  per- 
fect security,  as  far  as  depends  on  him.  Accordingly,  we  see  that  every 
sovereign  who  has  given  an  asylum  to  a  foreigner,  considers  himself  no 
less  ofiended  by  an  injury  done  to  the  latter,  than  he  would  by  an  act 
of  violence  committed  on  his  own  subject.  Hospitality  was  in  great 
honor  among  the  ancients,  and  even  among  barlmrous  nations,  such  as 
the  Germans.  Those  savage  nations  who  treated  strangers  ill,  that 
Scythian  tribe  who  sacrificed  tbem  to  Diana,  were  universally  held  in 
abhorrence;  and  Grotius  justly  says  that  their  extreme  ferocity  excluded 
them  from  the  great  society  of  mankind.  All  other  nations  had  a  right 
to  unite  their  forces-iu  order  to  chastise  them. 

"  From  a  sense  of  gratitude  for  the  protection  granted  him,  and  the 
other  advantages  he  enjoys,  the  foreigner  ought  not  to  content  himself 
with  barely  respecting  the  laws  of  the  country ;  he  ought  to  assist  it  upon 
occasion,  and  contribute  to  its  defense,  as  far  ss  is  consistent  with  his 
duty  as  citizen  of  another  state.  Wo  shall  see  elsewhere  what  he  can 
and  ought  to  do,  when  the  country  is  engaged  in  a  war.  But  there  is 
nothing  to  binder  him  from  defending  it  against  pirates  or  robbers, 
against  the  ravages  of  an  inundation,  or  the  devastations  of  fire.  Can 
be  pretend  to  live  under  the  protection  of  a  state,  to  participate  in  a 
variety  of  advantages  it  affords,  and  yet  make  no  exertion  for  its  defense, 
but  remain  an  unconcerned  spectator  to  the  dangers  to  which  the  citi- 
zens are  exposed  t 

"  He  cannot,  indeed,  be  subject  to  those  burdens  that  have  only  a 
relation  to  the  quality  of  citizens;  but  be  ought  to  hear  his  share  01*^811 
the  others.  Being  exempted  from  serving  in  the  militia,  and  from  pay- 
ing those  taxes  destined  for  the  support  of  the  rights  of  the  nation,  he 
will  pav  the  duties  imposed  upon  provisions,  merchandise,  etc.,  and,  in 
a  word,  everything  that  has  only  relation  to  his  residence  in  the 
country,  or  to  the  anairs  which  brought  him  lliither." 

Vattel  is  a  recognized  authority  upon  the  law  of  nations.  I  appre- 
hend that  the  gentleman  proposes  now  to  create  a  new  law  of  nations, 
and  to  fight  the  whole  world  upon  a  proposition  of  such  gravity.  I  am, 
therefore,  opposed  to  the  proposition  in  this  report  that  would  prohibit 
a  Chinaman  from  earning  an  honest  living.  1  think  it  is  barbarous;  I 
think  it  is  cruel.  1  say  that  when  they  come  here  under  the  laws  of  the 
country  they  have  a  right  to  earn  their  living,  just  as  any  other 
foreigner  has  when  he  comes  here — a  legal  right — and  it  would  be  bar- 
barous, in  my  opinion,  to  assume  any  other  position.  Now,  so  much  for 
that.    The  third  sections  provides: 

"  No  alien  ineligible  to  become  a  citizen  of  the  United  States  shall 
ever  be  employed  on  any  State,  county,  municipal,  or  other  public  work 
in  this  State  after  the  adoption  of  this  Constitution." 

That  1  shall  favor.  Let  that  work  be  done  by  those  who  will  defend 
it  in  time  of  war  and  maintain  it  in  time  of  peace.  Section  four  I  should 
be  very  glad  to  support  if  it  did  not  contain  the  word  "  Chinese,"  because 
as  it  is  it  will  come  in  direct  conflict  with  the  treaty.  1  would  support 
it  upon  the  proposition  that  if  the  Government  of  tl^  United  States 
declare  they  are  ineligible  to  become  citizens  of  the  United  States,  there 
is  something  alwut  that  people  that  renders  them  unworthy  of  the  con- 
fidence of  the  people  of  the  State,  and  we  have  the  right  to  prohibit  their 
coming.  The  Supreme  Court  of  the  United  States  have  held  that  the 
police  powers  of  tiie  State  are  to  advance  the  safety,  and  happiness,  and 
prosperity  of  the  Slate,  and  that  under  that  proposition  the  people  have 
a  right  to  provide  for  the  general  welfare.  Ttiey  have  a  right  to  say 
that  the  United  States  having  refused  to  allow  a  certain  class  to  become 
citizens  of  the  United  States,  that  that  class  of  people  would  not  advance 
the  general  welfare,  and  that  the  United  States  had  passed  upon  the 

?uestion  of  fact  by  declaring  that  they  were  unworthy  of  citizenship. 
n  the  case  of  Chi  Lung,  the  Court  says : 

"Wo  are  not  called  upon  to  deciSe  for  or  against  the  right  of  a  State,  in 
the  absence  of  legislation  by  Congress,  to  protect  herself  by  necessary 
and  proper  laws  against  paupers  and  convicted  criminals  from  abroad; 
nor  to  lay  down  the  definite  limit  of  such  right,  if  it  exists.  Such  a 
right  can  only  arise  from  a  vital  necessity  for  its  exercise,  and  cannot  be 
carried  beyond  the  scope  of  that  necessity.    When  a  State  statute,  limited 


to  provisions  necessary  and  appropriate  to  that  object  alone,  shall,  in  a 
proper  controversy,  come  before  us,  it  will  be  time  enough  to  decide  that 
question." 

I  can  probably  support  sections  three,  four,  and  five,  and  that  part  of 
section  six  whicu  relates  to  the  owning  of  real  estate.  It  U  not  a  debat- 
able proposition  that  the  State  has  the  right  to  prohibit  any  class  owning 
real  estate.  That  is  settled  by  law  and  by  decisions.  I  will  call  your 
attention  to  an  authority,  though  I  have  not  time  to  read  it.  It  is  not 
an  American  authority,  but  it  will  be  taken,  I  think,  as  good  law.  It  is 
a  book  written  by  tha'Bight  Honorable  Alexander  Cockburn,  Lord  Chief 
Justice  of  England.  I  maintain  that  the  Stales  have  a  right  to  impose 
that  authority,  and  I  hope  that  the  States  will  do  so.    I  would  be  very 

flad  to  supix>rt  the  last  part  of  section  six ;  the  first  part  I  cannot. 
'hese  people  are  a  great  injury  to  the  State.  We  ought  to  adopt  all 
means  we  can  to  keep  them  from  coming  here  and  sending  them  away 
within  the  law.  But  I  am  not  one  of  those  who  believe  that  the  streets 
will  run  with  blood.  I  am  not  one  of  those  who  believe  that  the  people 
are  going  to  rebel  against  law,  or  against  the  organized  authority  of  this 
State,  or  of  the  General  Government.  I  believe  this  people  are  capable 
of  self-government.  I  believe  that  they  are  capable  of  meeting  any 
and  all  great  questions 

Mb.  JOYCE.  Do  you  think  the  people  are  capable  of  competing  with 
Chinese  labor? 

Mb.  ESTEE.  I  do  not  think  so;  but  I  propose  to  get  rid  of  the 
Chinese  in  a  legitimate  way — in  a  legal  way. 

Me.  BARNES.    What  is  a  legitimate  way? 

Mr.  ESTEE.  I  would  answer,  first,  by  adopting  section  one,  that 
discourages  their  coming;  section  three  prohibits  their  employment  on 
public  works;  section  four,  by  making  it  general  so  that  it  would  not 
stand  in  direct  opposition  to  the  treaty,  would  discourage  their  coming. 
Adopt  a  memorial  to  the  President  of  the  United  States  and  to  both  houses 
of  Congress,  and  I  would  have  it  signed  by  every  member  of  this  Con- 
vention, to  show  that  the  people  of  this  State  are  unanimous,  and  I 
think  it  would  have  a  very  marked  effect  upon  the  opinion  that  Con- 
gress might  have  relative  to  this  great  subject.  I  do  not  believe  in  this 
proposition  in  section  six:  "  Foreigners  ineligible  to  become  citizens  of 
the  United  States  shall  not  have  the  right  to  sue  or  be  sued  in  any  of 
the  Courts  of  this  State;"  but  I  would  support  that  portion  of  the  section 
which  would  not  allow  them  to  hold  real  estate,  because  that  comes 
within  the  bounds. 

Mb.  grace.  What  good  would  it  do  them  to  have  the  right  to  be 
sued? 

Mb.  ESTEE.  I  am  not  prepared  to  say.  I  am  not  prepared  to  say 
that  there  are  not  a  great  many  white  men  who  would  get  along  better 
if  they  had  not  the  right  to  be  sued. 

Mb.  KLEINE.  Is  it  more  barbarous  or  more  cruel  to  drive  the  sons 
and  daughters  of  American  citizens  out,  or  to  deprive  coolie  serfs  of 
employment? 

Mb.  ESTEE.  What  can  we  do  here  against  the  whole  civilized 
world?  I  say  if  you  want  to  bring  this  thing  into  disgrace,  if  you  want 
to  be  cruel,  and  do  wrong,  you  will  be  condemned  by  the  best  thinking 
people  of  the  world,  and  then  you  wiM  have  this  planted  upon  you  for- 
ever. The  way  to  do  is  to  approach  it  in  a  dignified,  solemn  manner; 
approach  it  in  a  legal  manner;  do  only  those  things  which  we  can  do, 
and  do  it  earnestly,  and  we  will  accomplish  the  result. 

BEUABKS   or   MB.   CAFLES. 

Mb.  CAPLES.  Mr.  Chairman :  It  has  not  been  m^  purpose  to  dis- 
cuss this  question,  nor  is  it  now  my  intention  to  go  into  any  general 
discussion  of  the  question.  It  is  apparent  to  all  that  there  is  really  but 
one  question  to  be  legitimately  discussed  here.  As  to  the  question  of 
this  being  a  great  evil,  there  is  but  one  opinion.  We  all  a^e  thai  it  is 
an  evil  that  threatens  law,  order,  society,  and  civilization  itself.  Upon 
that  proposition  we  are  all  agreed.  The  re»l  question,  Mr.  Chairman, 
that  should  be  discussed  here  is  that  great  question  that  has  been  fought 
since  the  foundation  of  the  government — the  limits  and  boundaries  of 
State  and  Federal  authority.  It  is  a  legal  question.  It  is  a  great  ques- 
tion, that  has  engaged  the  greatest  minds  of  modem  times.  It  is  a  ques- 
tion that  has  been  fought  on  the  grandest  arena,  the  grandest  rostrum, 
of  modern  times,  and  by  intellectual  giants.  For  that  reason  1  have 
preferred  to  listen  to  a  tliscusjiion  by  our  great  constitutional  lawyers, 
knowing,  as  I  do,  that  they  were  best  qualified  to  give  us  light  upon 
this  great  subject— practical  light,  and  light  that  we  need,  to  act  intelli- 
gently. My  purpose,  Mr.  Chairman,  in  rising,  is  to  call  attention  to 
some  pertinent  historical  facts  bearing  upon  this  great  question.  The 
distinguished  gentleman  from  Marin,  a  day  or  two  since,  in  alluding  to 
this  great  question  of  the  power  of  State  authority  and  Federal  authority, 
alluded  to  a  very  celebrated  authority.  After  the  struggle  had  gone  on 
from  the  foundation  of  the  government  down  to  the  year  eighteen  hun- 
dred and  sixty-one,  it  was  submitted  to  the  arbitrament  of  arms,  and 
the  gentleman  tells  us  that  the  whole  question  was  decided  by  Chief 
Justice  Grant,  at  Appomattox.  I  do  not  propose  to  controvert  the  asser- 
tion of  the  gentleman,  for  it  is  eminently  true.  It  is  the  simple  fact  of 
the  case;  but  I  desire  to  call  attention  to  the  patent  fact  that  that  great 
court  is  the  court  of  last  resort;  and  I  assert  in  this  presence  that  all 
human  institutions,  all  political  rights,  are  based  upon  the  sword,  and 
are  maintained  by  the  sword,  and  that  that  court  to  which  the  gentle- 
man referred  is  in  fact  the  supreme  court,  or  court  of  last  resort.  And, 
in  this  connection,  I  would  say  to  my  distinguished  friend  from  Los 
Angeles,  that  it  might  not  be  the  part  of  wisdom  to  ignore  this  decision 
and  its  result  upon  the  Congress  and  upon  the  public  opinion  of  the 
American  people,  because  it  is  a  stubborn  fact.  My  friend  from  Marin 
no  doubt  said  right,  "  this  decision  is  final."  All  nght.  Very  well.  It 
was  our  neighbor's  ox  that  was  gored  then;  but  to-day  we  find  ourselves, 
here  upon  this  floor,  confronting  a  question  as  broad  as  society,  as  civil- 
ization, and  this  time  the  boot  is  on  the  other  foot.    It  is  our  ox  that  is 
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goni  this  time.  I  am  sorty  it  i«  bo,  but  such  is  the  fact;  and,  as  I  sug- 
gested, it  may  not  be  wise  in  us  to  ignore  that  great  decision  of  that 
court  of  last  resort. 

Mb.  AYERS.  I  would  like  to  ask  the  rentleman  whether  that  great 
courtof  but  resort  wiped  out  the  right  of  the  States  to  protect  themselves 
from  dangerous  classes? 

Mt.  C.^PLES.  I  did  not  propose  to  discuss  this  question,  but  only  to 
call  attention  to  pertinent  historical  facts,  and  to  suggest  to  ray  friend 
Trom  Los  Angeles  to  take  into  consideration  the  bearing  of  that  decision 
upon  popular  opinion  in  these  States  of  the  American  Union.  I  do  not 
undertake  to  say  to  what  ext«nt  that  decision  goes,  but  I  do  undertake 
to  say  that  it  has  had  an  important  bearing  upon  the  Judicial  decisions 
ol  our  higbest  Courts,  and  that  it  has  had  a  marked  influence  upon 

nmlar  opinion.  And  right  here  is  the  point  at  issue,  the  point  which 
nire  to  call  the  attention  of  this  committee  to.  We  expect  to  frame 
a i.'on8titation  here;  we  desire  that  it  should  be  adopted  by  the  people; 
we  have  already  arrayed  against  us  the  great  monopoly  of  the  country ; 
we  have  already  arrayed  against  us  a  power  that  is  perhaps  equal  to 
that  of  the  people,  and  it  is  an  open  question  whether  we  shall  be  able 
10 carry  it  or  not,  and  the  poin»is  this:  can  we  afford  to  array  against 
m  two  important  classes  of  the  community  upon  this  issue — the  over- 
conaenraliTe  and  the  timid?  Because,  gentlemen,  talk  as  they  may, 
they  may  say  that  this  is  but  a  judicial  question  that  wilt  be  decided  by 
theCoaits,  and  there  will  be  no  collision  with  the  Federal  power;  but 
could  they  convince  the  people  of  California  that  there  would  be  no  eol- 
lijionT  They  might  convince  some.  I  have  no  doubt  that  they  would, 
but  there  would  be  a  large  class  that  would  not  be  convinced  and  would 
Tote  against  your  Constitution  through  fear  or  ultra  conservatism.  I 
tabmit  that  it  would  not  be  wise  in  us  to  adopt  propositions  and  meas- 
ures that  would  array  against  us  that  .class.  Ilowever  ill  or  well 
(bunded  their  objections  may  be,  it  would  tell  against  the  adoption  of 
the  Coustiwtion  without  a  doubt. 

Mr.  CbairmaD,  there  is  a  legal  way,  a  right  way,  and  a  proper  way  in 
ererytbing,  and  there  is  another  way  that  is  illegal,  that  is  wrong,  and 
that  ia  impolitic.  The  object,  the  desire,  the  aim  of  this  Convention 
should  b«  to  do  the  very  best  tnat  we  can  do  to  relieve  the  State  of  Cali- 
fornia and  the  Pacific  Coast  from  this  great  curse  that  is  upon  us.  Can 
we  do  it  best  by  proceeding  regularly,  legally,  legitimately,  or  can  we 
doitbest  by  an  impotent  exhibition  of  anger,  passion,  and  violence? 

There  is  another  phase  of  this  question,  to  which  I  desire  to  call  the 
attention  of  the  gentlemen  of  this  committee.  It  was  remarked  by  a 
ifutinguisbed  gentleman  on  this  floor,  within  the  last  day  or  two,  that 
the  reason  for  conferring  the  franchise  and  ballot  upon  the  negro  was, 
not  that  we  considered  him  capable  of  a  just  ana  wise  and  equitable 
eiercise  of  that  power,  but  simply  as  a  matter  of  self-protection ;  pro- 
leetion  against  oppression.  Now,  I  think,  he  was  right  I  think,  per- 
ba{»,  that  that  was  the  controlling  idea  with  the  American  people  when 
ther conferred  the  ballot  upon  the  negro.  Now,  Mr.  Chairman,  I  sup- 
pose we  proceed  under  the  impulse  of  passion  or  prejudice,  however 
well  founded  it  may  be.  Suppose  we  persecute  these  people,  and  by 
lawless  measures  attempt  to  free  ourselves  from  this  great  evil,  would 
Dot  the  logic  of  the  gentleman  to  whom  I  refer  lead  us  to  fear,  at  least, 
that  the  same  reasons  that  operated  in  conferring  the  franchise  upon  the 
negro  would,  in  the  end,  inauce  the  Federal  Governmeni  to  confer  the 
fiuchise  and  ballot  upon  the  Chinaman  1  Now,  Mr.  Chairman,  it  is 
aot  wise  to  hide  from  ourselves  the  danger  that  menaces  us.  The  wise 
>nd  inst  course  to  pursue  is  to  proceed  within  the  limits  of  law,  and,  after 
we  nare  exhausted  every  eflort  and  have  represented  our  case  fully, 
and  shown  that  our  society  and  our  civilization  dependsupon  our  being 
ftwd  from  this  great  curse ;  if,  after  we  have  exhausted  every  effort,  the 
''ederel  Government  should  remain  deaf  to  our  appeals;  if  this  fair 
land  and  these  beautiful  valleys  that  we  had  hoped  to  leave  as  a  legacy 
lo  oar  children,  are  to  be  taken  by  this  brood  of  Mongolians,  then  I 
vonld  say,  and  if  it  were  in  my  power  to  do  so,  I  would  speak  it  in  tones 
of  thunder  that  would  shake  the  earth,  that  every  impulse  of  humanity, 
"err  instinct  of  our  natures,  would  impel  us  to  prevent  it,  though  we 
perish  in  the  attempt. 

Ui.  AYERS.  Mr.  Chairman :  I  do  not  rise  to  make  a  speech  upon 
this  subject  I  merely  wish  to  call  the  attention  of  the  committee  to 
uetenn  which  is  used  in  the  amendment  offered  by  Colonel  Barnes. 
He  uses  there  the  term  "  Mongolian." 

M«.  B.\RNE8.  I  desire  to  say  that,  after  looking  into  it,  I  recognize 
'be  Impropriety  of  the  word,  and  propose  to  ask  leave  to  make  a  (Sorrec- 
""O.    1  think  myself  that  the  word  is  improper  there. 

Ui.  AYERS.  I  merely  wished  to  call  the  attention  of  the  conunittee 
l"  it  io  that  we  could  alter  it  at  present  The  term  "  Mongolian  "  is 
one  of  the  great  divisions  of  the  human  race,  and  includes  the  Ameri- 
(SQ  Indian,  according  to  the  best  authority  that  we  have. 

Mj.  WEST.  Mr.  Chairman :  I  have  listened  with  a  great  deal  of 
jvtience  to  the  speeches  that  have  been  made  on  this  question.  I  admit 
"at  it  has  been  necessary  that  speeches  should  be  made,  and  that  the 
^enenl  principles  connected  with  this  subject  should  be  discussed,  and 
'  an  of  the  opinion  that  that  time  has  passed.  I  think  henceforth  the 
1*«be3  should  be  made  directly  to  the  question  before  the  committee, 
ud  I  shall  oppose  any  further  general  speeches,  on  general  principles, 
"""le  perhaps  more  for  buncombe  than  for  anything  else.  It  is  pre- 
■umed  now  that  every  gentleman  has  made  up  his  mind.  Let  the 
'^srlcs  in  future  be  practical  and  applied  to  the  questions  under  con- 
•"Oition,  and  not  for  such  suggestions  as  the  wisdom  of  the  members 
"•y  suggest  for  the  general  question  under  consideration.  Believing 
I'lWthat  a  different  system  of^  tactics  should  be  adopted  in  order  that 
■nis  Convention  may  finish  its  deliberations,  I  shall  in  the  future  move 
*«  previous  (Question  upon  all  occasions,  and  I,  therefore,  move  the 
P'tniQs  question  now  upon  the  two  amendments  pending  before  the 
"nuBittee. 


The  call  for  the  previous  question  was  seconded  by  Messrs.  Schell, 
Stedman,  Howard,  Avers,  and  Laine. 

A  division  was  called  for  and  the  main  question  was  ordered  by  a 
vote  of  7.3  ayes  to  26  noes. 

The  CHAIRMAN.  The  question  is  on  the  substitute  offered  by  the 
gentleman  from  San  PVanciseo,  Mr.  Barnes. 

M*.  AYERS.  I  took  my  seat  with  the  understanding  that  the  word 
"  Chinese  "  should  be  substituted  for  the  word  "  Mongolian." 

The  substitute  was  rejected. 

The  CHAIRMAN.  If  there  be  no  further  amendments  to  section  one 
the  Secretary  will  read  section  two. 

The  SECRETARY  read: 

Sic.  2.  Any  corporation  incorporated  by  or  under  the  laws  of  this 
State,  or  doine  business  in  this  State,  shall  forfeit  its  franchises,  and  all 
legal  rights  thereunder,  if  it  ever  employs,  in  any  capacity  whatever, 
foreigners  who  are  not  eligible  to  become  citizens  of  the  United  States 
under  the  laws  of  Congress.  This  section  shall  be  enforced  by  appro- 
priate legislation. 

Me.  TERRY.    I  propose  the  following  substitute  for  section  two. 

The  SECRETARY  read: 

"  No  corporation  now  existing  or  hereafter  formed  under  the  laws  of 
tills  State  snail,  after  the  adoption  of  this  Constitution,  employ,  in  any 
way,  any  Chinese  or  Mongolians.  The  Ijegislature  shall  pass  such  laws 
as  may  be  necessary  to  enforce  this  provision." 

Mb.  WEST.    I  offer  the  following  amendment. 

The  secretary  read : 

"  No  alien  shall  ever  be  employed  in  any  State,  counter,  municipal,  or 
other  public  work  in  this  State  after  the  adoption  of  this  Constitution." 

Mb.  BEERSTECUER.  I  would  ask  the  gentleman  from  San  Joa- 
quin, Mr.  Terry,  whether  his  amendment  does  not  relate  merely  to  cor- 
porations formed  under  the  laws  of  this  State  ?  What  harm  could  it  do 
to  take  In  all  corporations? 

Mb.  TERRY.  You  can  provide  for  that  in  another  section.  The 
committee  have  already  provided  that  they  shall  not  be  employed  by 
public  corporations.  I  do  not  believe,  with  some  of  the  gentlemen  who 
Dave  spoken  upon  this  question  here,  that  we  have  the  authority  by  a 
statute  of  our  State,  or  by  our  Court,  to  abrogate  a  treaty  made  by  the 
treaty-making  power  of  the  United  States.  I  do  not  believe  that  we  can 
prevent  these  people  landing  or  residing  here,  or  that  we  can  prevent 
any  citizen  from  employing  them ;  but  corporations  are  the  creatures  of 
the  statute.  They  exist  by  the  will  of  the  State,  and  we  can  control  cor- 
porations, and  prevent  them  from  employing  any  class  of  laborers  we 
choose.  We  can  make  it  a  condition  of  the  existence  of  their  charter. 
It  is  a  fact  pretty  well  known  that  perhaps  two  thirds  of  the  Chinese 
employed  in  the  State  are  employed  bv  corporations.  I  propose  to  dis- 
courage their  immigration  here  by  all  legal  means.  I  do  not  propose,  so 
far  as  any  vote  of  mine  is  concerned,  to  bring  the  State  of  Caliiornia  into 
conflict  with  the  power  of  the  government  I  tried  that  on  once  when 
I  had  a  great  deal  better  backing  than  now,  and  I  proved  my  faith  by 
my  works.  I  went  to  where  the  fighting  was  going  on,  and  felt  some  of 
the  missiles.  I  was  whipped,  and  I  had  sense  enough  to  know  it  after 
it  was  done.  I  do  not  propose  to  provoke  any  more  conflicts  of  that 
kind.  [Laughter.]  I  propose  to  exercise  all  the  power  we  have  ^, 
and  no  more. 

Mb.  smith,  of  Fourth  District.  I  would  like  to  ask  the  gentleman 
a  question.  I  would  like  to  ask  him  whether  he  has  anticipated  that 
corporations  will  employ  them  through  contractors  and  sub-contractors? 

Mb.  terry.  I  am  perfectly  willing  to  accept  an  amendment  that 
no  Chinese  shall  be  employed  by  any  contractor  or  sub-contractor  of 
any  corporation. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  am  in  favor  of  the  amend- 
ment offered  by  the  gentleman  from  San  Joaquin,  Judge  Terry.  Section 
two  provides  for  the  forfeiture  of  the  franchise  of  the  corporation.  You 
cannot  forfeit  the  franchise  of  a  foreign  corporation  doing  business  in 
this  State,  because  we  have  not  granted  them  the  franchise.  I  am  in 
favor  of  leaving  the  matter  of  penalty  entirely  with  the  Legislature. 
That  is  the  proper  place  to  leave  it.  Therefore,  I  will  vote  for  Judge 
Terry's  amendment. 

spbicr  of  xb.  riBBItL. 

Mr.  FARRELL.  Mr.  Chairman:  It  seems  to  be  a  desire  of  some  per- 
sons on  this  floor  to  rush  this  matter  through  without  a  proper  investi- 
gation, and  I  am  sorry  to  see  it. 

These  same  gentlemen  who  are  desirous  of  so  doing,  have  occupied 
the  time  of  this  Convention  for  over  three  weeks,  on  the  subject  of  cor- 
porations, which,  sir,  is  of  no  importance  whatever  when  compared 
with  this  great  evil,  and  I  hope  ana  trust  that  a  free  and  general  dis- 
cussion will  be  allowed  upon  this  question  for  the  benefit  of  the  people 
of  this  State,  and  of  the  United  States. 

Why,  sir,  they  talk  about  Congress  not  taking  any  action  in  this  mat- 
ter. What  can  you  expect  from  Congress,  when  gentlemen  of  this  Con- 
vention, who  were  elected  pledged  to  try  and  remedy  this  evil,  above 
all  others,  attempt  to  rush  it  through  under  a  false  plea  of  economy. 
Mr.  Chairman,  tnis  is  the  first  time  that  I  have  attempted  to  occupy 
the  time  of  this  Convention,  and  I  hope  the  same  privilege  will  be 
given  to  me  as  has  been  granted  to  others  to  speak  upon  this  question 
in  general. 

I  hold,  sir,  that  it  is  now  the  duty  of  the  members  of  this  Conven- 
tion, as  representatives  of  the  people  of  this  State,  to  take  such  steps  as 
will  protect  the  people  against  this  Mongolfan  importation. 

It  is  only  a  pity  lor  the  rising  generation,  a  love  for  my  country,  and 
the  principles  of  my  party,  that  compels  me  to  urge  the  arrest  of  this 
great  curse.  The  question  at  present  is :  Have  we  no  power  to  prevent 
the  introduction  of^  these  leprous  serfs  who  come  here  lor  private  specu- 
lation, and  who  are  driving  our  children  into  idleness  and  crime,  and 
our  laboring  men  to  destitution  and  starvation. 


Digitized  by 


Google 


700 


DEBATES  AND  PROCEEDINGS 


Friday, 


Mr.  Chairman,  I  was  aatonished  to  hear  the  gentleman  from  Sonoma, 
Mr.  Stuart,  take  the  part  of  these  leprous  Mongolians,  notwithstanding 
the  fact  that  he  wag  elected  to  this  Convention  by  the  so-called  Non- 
partisan party,  whose  platform  loudly  proclaimed  reform  upon  this  par- 
ticular subject.  He  talks  about  tramps !  Who  has  been  the  cause  of 
making  these  men  tramps?  Why,  sir,  it  is  such  men  as  he  and  the 
managers  of  the  Central  Pacific  Railroad,  who  employ  them,  and  they 
are  the  parties  who  will  be  held  responsible  for  the  downfall  of  these 
poor  men,  who  are  now  classed  as  tramps.  There  are  hundreds  of  stal- 
wart young  men,  wandering  along  the  lines  of  the  Central  Pacific  Rail- 
road, from  house  to  house,  and  from  farm  to  farm,  who  are  ready  and 
willing  to  do  the  commonest  kind  of  work  in  order  to  gain  an  honest 
living.  But,  sir,  how  sad  and  alarming  it  is  to  know  that  the  sons  of 
men  who  contributed  millions  of  dollars  to  build  that  road  are  set  aside 
for  these  leprous  coolies.  And  yet,  sir,  the  gentleman  from  San  Fran- 
cisco, Mr.  Kstee,  objects  to  prohibiting  railroads  from  employing  them. 

Why,  sir,  it  would  be  better  for  the  people,  and  better  for  the  people 
of  the  State  of  California,  that  the  ground  would  open  and  swallow  up 
the  whole  outfit  of  the  Central  Pacific  Railroad,  than  to  have  them  con- 
tinue this  practice  of  employing  these  moon-eyed  lepers,  thereby  driving 
these  poor  laboring  men  to  desperation  and  starvation,  and  then  brand- 
ing them  aa  tramps. 

My  impression  is,  although  I  am  by  no  means  a  lawyer,  or  versed  in 
the  finely  drawn  lines  which  separate  and  mark  the  boundary  between 
tlie  jurisdiction  of  the  sovereign  State  of  California  and  that  of  the 
General  Government,  that  without  trenching  upon  the  paramount  rights 
of  the  latter,  we  can  still  insert  such  proscriptive  clauses,  and  make 
such  proscriptive  distinctions,  as  will  make  their  continued  stay  in  our 
midst  unprofitable  to  them;  and  God  knows,  when  a  country  becomes 
unprofitable  to  a  Chinaman,  be  won't  stay  in  it;  this,  too,  notwithstand- 
ing the  formidable  character  of  the  Burlingame  treaty  is  thrown  in  our 
face  as  the  great  stumbling  block  over  which  they  say  it  is  impossible 
fur  us  to  go.  I  am  in  favor  of  the  report  of  the  committee  with  but  few 
exceptions.  To  the  first,  second, and  third  sections  of  the  report,  I  have 
but  one  objection  to  urge.  There  seems  to  be  among  the  many  legal 
opinions  wtiieb  have  been  brought  to  bear  upon  this  question,  a  general 
agreement,  that  by  the  use  of  the  terms  "foreigners  who  are  ineligible 
to  become  citizens  "  a  complete  escape  has  been  cfTectcd  from  the  much 
quoted  clause  of  the  Burlmgame  treaty  giving  Chinese  coming  to  our 
country  the  same  rights  as  those  of  the  most  favored  nations. 

And  yet  our  daily  pajwrs  have  recently  contained  telegrams  announc- 
ing the  naturalization  of  several  of  the  class  whicli  the  terms  here  used, 
"foreigners  ineligible  to  become  citizens,"  is  intended  especially  to  reach. 
It  seems  as  if  this  question  of  eligibility  is  by  no  means  settled  as  yet, 
and  in  view  of  the  uncertainty  of  anticipating  what  the  decision  of  the 
higher  Courts  will  be,  it  strikes  me  as  dangerous  to  the  measures  which 
we  are  discussing  to  leave  them  entirely  at  the  mercy  of  the  future, 
where,  too,  an  adverse  decision  may  make  all  the  sections  nugatory.  I 
should  and  do  favor,  in  these  three  sections  at  least,  and  wherever  else 
possibU,  the  striking  out  of  these  equivocal  terms,  and  boldly  inserting 
therefor  just  what  we  mean :    "  No  Chinese  or  Mongolians." 

As  to  our  right  to  do  this,  irrespective  of  that  magnificent  monument 
erected  on  the  ruin  of  our  mechanical  vocations  and  the  dire  distress 
and  prostituted  morality  of  this  coast  to  the  memory  of  Anson  Bur- 
lingame, the  question  of  corporations,  as  discussed  for  the  ftast  three 
weeks,  has  settled  one  thing  beyond  any  question  of  doubt,  aud  that  is, 
the  unqualified  right  of  the  State  to  control  private  corporations.  And, 
sir,  where  can  that  control  be  exercised  to  a  more  salutary  purpose  than 
in  restricting  them  from  using  a  class  of  labor,  no  matter  of  what 
nationality,  no  matter  of  what  treaty  regulations,  which  is,  in  itself,  the 
cause  of  all  this  discontent  and  distress  among  our  laboring  classes.  As 
to  the  other  points,  the  right  of  the  State  to  exercise  all  necessary  police 
regulations,  and  to  control  the  character  of  labor  to  be  employed  upon 
Stale  or  public  works,  1  don't  think  any  one  has,  as  yet,  been  able  to 
bring  forward  any  treatji  prohibition  which  could,  for  a  moment,  object. 
And  as  to  the  policy  of  the  exerciseof  all  these  rights  in  our  self-protection, 
it  is  unnecessary  for  me  to  argue,  at  this  time,  in  the  State  of  California. 
The  cry  of  "  the  Chinese  must  go,"  much  as  it  has  been  derided  by  some 

?;entlemen  of  the  opposition  parties,  has  become  so  identified  with  the 
uture  of  our  State,  if  it  is  to  have  any  future  worthy  of  record,  that  all 
now  recognize  that  it  has  met  with  a  responsive  throb  in  the  heart  of 
every  well  meaning  citizen  of  the  Pacific  Coast.  I  am  only  anxious, 
therefore,  Mr.  President,  that  what  we  do  say  in  this  Constitution  will 
be  comprehensive,  explicit,  and  to  the  point. 

Personally,  I  am  here  representing  a  party  whose  ambition  is  to 
secure  reform  in  this  particular  instance,  and  I  stand  here  ready  and 
willing  to  vote  for  the  most  radical  and  sweeping  provisions  which  will 
remedjr  this  great  evil.  And  I  am  most  concerned  to  feel  that  if  we  do 
not  eflect  some  practical  remedy,  the  temper  and  control  of  a  long  and 
sorely  tried  people  will,  after  a  time,  lose  that  reverence  for  law  and 
order  which  is  now  their  greatest  honor.  And  now,  in  conclusion,  Mr. 
Chairman,  I  ofier  the  following  as  a  substitute  for  section  two,  of  the 
report  of  the  committee,  and  I  ho])e  it  will  be  adopted : 

"  No  corporation  incorporated  by  or  under  the  laws  of  this  State,  shall 
employ  any  Chinese  or  Mongolians  in  any  capacity  whatever.  And  a 
violation  of  this  provision  shall  work  a  forfeiture  of  the  franchise  of  the 
corporation  so  ofiending.  It  is  hereby  made  the  duty  of  the  Legislature 
to  enforce  this  provision  by  appropriate  legislation." 

Mb.  HITCHCOCK.  Mr.  Chairman :  1  move  that  the  committee 
rise,  report  progress,  and  ask  leave  to  sit  again. 

^^"'^-  IN  CONVENTION. 

Thr  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 


The  Convention  will  take  a  recess  until  two  o'clock  P.  u. 
AFTERNOON  SESSION. 

The  Convention  reassembled  at  one  o'clock  and  thirty  minutes  p.  M. 
President  Hoge  in  the  chair. 
Roll  called  and  quorum  present. 

CHINiaK  IlHilORATIOK. 

Mr.  CONDON.  Mr.  President;  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbi  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Joaquin,  Judge  Terry. 

Ma.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  now  offer  an 
amendment  to  the  proposition  of  Judge  Terry. 

The  SECRETARY  read  the  amendment: 

"Amend  the  ameudincnt  by  inserting  after  the  word  'employ,'  the 
words  'directly  or  indirectly.'" 

The  chairman.    The  question  is  on  the  amendment. 

Me.  TERRY.    I  accept  the  amendment. 

SPEECH   OF  HE.  SMITH. 

Mr.  smith,  of  Fourth  District.  Mr.  Chairman :  I  deem  this  prop- 
osition the  most  important  one  that  has  been  offered  here,  for  the  reason 
it  seems  to  me  to  be  a  matter  which  is  subject  to  the  least  doubt  as  to  the 
power  of  the  State  against  the  Chinese.  I  have  no  desire  to  make  any 
argument,  for  I  think  we  have  had  sufiicient  arguments  and  authorities — 
able  arguments  on  both  sides  of  the  question.  As  far  as  I  am  concerned. 
I  am  willing  to  take  the  law  and  arguments  of  Mr.  Wilson,  and  apply  it 
to  the  position  I  shall  take  as  against  the  position  he  took. 

Now,  it  seems  to  me,  according  to  the  arguments  and  authorities  cited, 
that  we  are  hedged  in  by  three  propositions  of  national  law — the  power 
to  regulate  commerce,  the  provisions  of  the  treaty  in  regard  to  residenre 
and  travel,  and  the  provisions  of  the  Fourteenth  Amendment  in  regard 
to  eaual  protection  under  the  laws.  Now,  it  seems  to  me  we  are  restricted 
by  tne  treaty  only  as  to  residence  and  travel ;  and,  if  you  remember  some 
authorities  that  were  read  some  time  ago,  they  were  to  the  effect  that 
treaties  are  construed,  like  Constitutions,  stnctl^,  and  anything  expressed 
therein  is  law.  As  far  as  it  has  any  application  to  the  domestic  affairs 
of  the  State,  it  seems  to  me  it  must  be  expressly  dune.  Now,  there  is 
a  difference  between  the  domestic  powers  and  political  powers,  so  fiir 
as  the  treaty  is  concerned.  There  are  certain  powers,  as  Mr.  Wilson 
acknowledged,  which  our  State  cannot  violate  or  infringe  upon;  but 
there  are  certain  other  powers,  domestic  powers,  which  are  expressly 
given  to  the  State,  which  cannot  be  taken  from  the  State.  And  he  cited 
the  instance  in  the  Fifth  California  in  regard  to  real  property.  I  do  not 
know  anything  in  this  treaty  which  will  prohibit  us  from  preventing 
the  emplovnient  of  Chinese  by  corporations  or  individuals.  And  I 
therefore  think  it  is  perfectly  right  for  this  State  to  take  advantage  of  all 
the  power  it  has,  of  a  domestic  or  any  other  nature,  to  prot^  itself 
against  this  evil.  Allow  them  for  the  purposes  of  residence  and  travel 
to  have  full  sway.  Let  the  Chinese  have  their  pound  of  flesh,  but  not 
one  drop  of  blood.  A  corporation  is  the  creature  of  the  State,  controlled 
by  the  State.  And  for  that  reason  it  seems  to  me,  because4here  is  less 
chance  for  doubt,  and  because  corporations  have  employed  a  great  many 
Chinamen,  that  this  is  one  step  in  advance,  and  this  measure  should  bis 
adopted.  As  to  waiting  upon  Congress,  I  have  not  much  faith  in  that 
plan.  We  here  are  absorbed  in  that  question,  and  the  people  of  the 
other  States  are  absorbed  in  the  (question  of  commerce,  and  I  am  inclined 
to  think  we  are  in  danger  of  being  overruled  by  the  greater  interest  of 
commerce.  I  am  in  favor  of  doing  everything  we  can  do,  and  taking 
every  chance,  where  there  is  no  settled  opinion  against  us. 

SPEECH   OF   MR.   SMITH. 

Mr.  smith,  of  San  Francisco.  Mr.  Chairman :  I  consider,  sir,  that 
wo  have  spent  time  enough  in  arguing  this  question,  and  from  the  able 
arguments  that  have  been  made  1  cannot  hojie  to  say  anything  new  on 
this  subject,  but,  sir,  it  is  my  duty  to  raise  my  voice  against  this,  the 
greatest  evil  in  the  State.  According  to  the  Constitution  of  the  State 
slavery  cannot  exist.  But,  sir,  I  think  it  is  well  known  by  every  gen- 
tleman on  this  floor  that  slavery  does  exist  in  the  very  worst  form. 
Slavery  in  the  South  was  broken  up  by  law,  but  in  this  State  to-day  it 
is  upheld  by  a  power  above  the  law,  by  the  power  of  the  Central  Pacific 
Railroad  Company,  Colonel  Bee,  and  the  Chinese  companies,  and  they 
will  bid  defiance  to  the  law  in  the  future  as  they  have  in  the  past. 
Now,  sir,  the  coolies  imjwrted  by  these  companies  are  never  free  men. 
They  always  have  to  contribute  to  these  companies,  and  when  they  fail 
to  do  so  they  are  put  out  of  the  way. 

Now,  sir,  Congress  has  been  petitioned  and  memorialized  time  and 
again  in  regard  to  this  matter,  but  to  no  effect,  with  the  exception  of  a 
few  Senators  from  this  coast  making  a  few  anti-Chinese  speeches.  And 
why  ?  Not  for  the  benefit  of  the  people  on  this  coast,  or  tne  State  itself, 
but  for  the  express  purpose  of  making  political  capital  out  of  this  ques- 
tion. But  that  day  is  past.  The  people  of  California  cannot  be  kept  by 
demagogue  speeches  any  longer,  and  they  intend  to  take  this  matter 
into  their  own  hands,  and  apply  their  own  remedy,  and  Congress  must 
be  blind  not  to  see  this  question  in  its  right  light.  This  Burlingame 
treaty  is  a  one-sided  treaty,  and  hence  is  no  treaty  at  all.  It  is  a  treaty 
that  was  made  for  the  benefit  of  the  Chinese,  and  against  the  working 
class  of  this  State,  and  the  State  itself,  and  our  brothers  in  the  East  will 
find  it  so  to  their  cost  some  day. 

Now,  we  claim  we  have  the  constitutional  ri^ht  to  protect  ourselves 
as  a  State  by  prohibiting  these  people  from  coming  here.  Aye,  if  even 
wc  have  to  come  in  direct  conflict  with  Congress  to  do  it.    It  is  a  con- 
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etitutional  right.  Section  four  of  article  four  of  the  Constitution  reads 
*s  follows : 

"The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
repablican  form  of  government,  and  shall  protect  each  of  them  against 
invasion." 

Now,  who  is  the  best  judge  of  this  invasion.  I  think  the  people  of 
the  State.  When  this  State  is  being  overrun  by  a  foreign  foe,  shall  we 
not  defend  ourselves?  They  are  driving  our  laborers  out  of  eniploy- 
ment  They  are  stealing  away  our  business.  Is  this  not  an  invasion? 
I  claim  that  it  is.  It  is  immaterial  to  me  what  form  the  invasion  takes. 
When  I  see  these  things  I  hold  it  to  be  my  duty  to  raise  my  voice 
against  it,  and  to  do  all  in  my  power  to  protect  myself  and  my  family 
and  the  State.  I  certainly  do  not  propose  to  be  driven  out  of  this  Slate 
by  this  tide  of  humanity. 

Now,  the  treaty  does  not  say  that  slaves  shall  concentrate  in  any  par- 
ticular number  in  this  country,  and  as  one  of  the  people  I  shall  insist 
upon  the  rights  of  the  State.  Now,  there  seems  to  be  but  one  way  out 
of  this  difficulty.  If  Congress  continues  to  bring  the  Chinese  into  this 
golden  State,  then,  sir,  it  is  the  duty  of  the  people  of  this  State  to  drive 
them  out  of  the  State  in  defiance  of  Congress.  I  hope  we  will  adopt 
section  four  of  this  report,  and  show  Congress  that  we  are  in  earnest  on 
this  matter,  and  if  it  leads  to  riot  and  violence  Congress  will  have  itself 
to  blame. 

It  is  claimed  that  a  person  has  the  right  to  employ  whoever  he  sees 
fit,  tnd  that  it  is  essential  to  employ  Chinamen  in  order  to  develop  the 
resources  of  the  State.  I  deny  it.  I  should  like  to  know  of  these 
Chinese  lovers,  to  whom  do  they  sell  the  produce  of  the  State?  if  it  is 
taken  and  consumed  by  the  Chinese?  The  truth  is  these  men  are  of  a 
grssping,  greedy  mind ;  men  without  souls ;  men  who  do  more  to  hold 
nek  the  progress  of  the  State  than  the  Chinese  themselves.  It  is  better 
that  free  labor  be  employed.  If  it  had  been,  the  State  would  be  far  in 
advance  of  what  it  is  to-day.  Whv?  Because  these  white  laborers 
would  become  a  part  of  the  State,  and  own  homes  and  enter  business  on 
their  own  account.  The  Chinese  do  not  build  up  the  State,  and  if  I  had 
the  power  I  would  make  them  leave. 

Now,  sir,  they  say  this  fourth  section  conflicts  with  the  Constitution 
of  the  United  States.  I  claim  there  is  a  difference  of  opinion  in  regard 
to  the  Constitution.  I  claim  that  it  does  not  conflict.  That  instrument 
recognizes  the  police  power  of  the  State  to  wipe  out  this  evil,  treaty  or 
no  treaty.  I  hope  this  section  wilt  be  adopted,  and  this  matter  brought 
before  Congress,  so  that  the  people  will  know  how  much  to  expect  from 
the  government,  and  apply  their  own  remedy. 

As  regards  section  three,  it  ought  to  be  adopted.  The  Legislature 
nssed  a  law  that  no  Chinese  lalx>r  should  be  employed  on  the  City 
Hall  in  San  Francisco,  but  that  law  has  been  violated.  So  long  as  we 
have  unfaithful  officers,  so  long  will  our  laws  be  of  no  avail. 

BPEKCH  OF  MB.  KLKIKK. 

Mb.  KLEINE.  Mr.  Chairman  and  gentlemen  of  the  Convention :  I 
like  to  be  right  in  the  middle  of  the  hall,  and  speak  always  right  in 
tlie  face  of  men.  The  gentlemen  have  said  on  this  floor,  and  especially 
the  lawyers,  that  we  are  helpless.  That  we  have  the  Burlingame 
treaty,  and  therefore  we  are  helpless.  To  listen  to  these  gentlemen  one 
would  imiudni  we  were  in  the  Empire  of  China.  Now,  gentlemen, 
under  the  institution  of  the  United  States  the  people  have  the  right  to 
make  laws.  The  people  send  their  servants  to  make  laws,  and  they 
have  a  right  to  make  the  kind  of  laws  they  should  make.  The  people 
of  the  State  of  California  have  sent  you  here  to  get  rid  of  these  Mongo- 
lians.' It  is  very  strange,  indeed,  to  hear  these  gentlemen  say,  0,  the 
poor  Chinaman,  what  shall  we  do  with  him?  [Laughter.]  The  gen- 
tlemen better  say,  What  shall  we  do  with  our  poor  boys  and  girls  who 
are  walking  the  streets  in  idleness?  It  is  a  rare  thing  in  San  Fran- 
cisoo  to  find  a  servant  girl  in  a  family.  These  families  have  swapped 
the  servant  girl  for  the  coolie,  and  they  have  ^em  in  their  families  to 
make  beds  and  do  everything  which  God  intended  for  women  to  do, 
because  they  say :  "  0,  these  girls  are  too  sassy."     [Laughter.] 

Gentlemen,  if  we  have  no  right  to  protect  ourselves ;  if  we  are  help- 
leas;  if  our  sons  and  daughters  of  the  rising;  generation  must  be  made 
hoodlums;  if  they  must  be  driven  into  crime,  the  sooner  we  know  it 
the  better.  We  want  to  know  it.  We  have  a  right  to  defend  our- 
selves.   Let  us  know  it,  and  let  the  law  of  self-preservation  rule. 

Now,  gentlemen,  you  remember  in  eighteen  hundred  and  fifty-six 
there  was  a  vigilance  committee  organized  in  San  Francisco.  The  gov- 
ernment said,  you  must  not  do  so,  but  they  raised  it,  and  gave  warning 
to  these  political  vagabonds  and  loafers  that  they  must  quit,  and  they 
strung  up  several  of  these  scoundrels,  and  the  rest  escapea  the  country, 
and  the  vigilance  committee  subsided ;  but  some  of  them  are  here  to-day, 
in  this  State,  ready  to  answer  the  call  of  duty  again. 

Now,  gentlemen,  is  it  possible  that  we  have  no  protection  against  this 
curse?  You  say  we  must  appeal  to  Congress.  Haven't  we  been  appeal- 
ing to  Congress  for  the  last  ten  years,  and  what  has  Congress  done  for 
us?    Nothing  at  all.     Nothing  at  all.     They  have  poked  fun  at  us,  and 

F've  us  no  releif.  And  these  lawyers  tell  ua  we  can't  do  anything.  Well, 
tell  you  to  pay  very  little  attention  to  what  these  lawyers  say,  because 
the  lawyers  disagree  among  themselves.  Only  a  few  months  ago  they 
made  out  that  this  was  not  an  ofiice,  because  Judge  Fawcett  wanted  to 
retain  his  seat.  They  can  make  white  black,  and  black  white,  so  pay 
BO  attention  to  these  lawyers  whatever.  [Laughter.]  Now — ^just  look, 
listen.  These  gentlemen'  have  said,  what  are  we  going  to  do  with  the 
poM'  Chinaman;  Better  say,  what  are  we  going  to  do  with  these  poor 
white  people;  Who  is  going  to  care  for  them?  Go  down  to  San  Fran- 
cisco and  see  these  poor  boys  and  girls  tramping  the  streets  day  after 
day,  because  they  can't  get  work;  all  on  account  of  this  cheap  labor. 
QtBtlamen,  don't  you  know  what  this  cheap  labor  means?  It  means 
extravagance  and  luxury  for  the  capitalists.  That's  what  it  means.  We 
k«Te  a  daai  of  capitalists  that  want  cheap  labor,  they  want  coolies,  they 


want  slaves.  According  to  testimony  taken  before  the  Commission, 
these  Chinamen  can  live  for  eight  cents  a  day.  That's  what  capital 
wants.  They  want  to  bring  us  down  to  the  level  of  the  coolie  himself; 
to  a  level  with  slave  labor.    Now  they  employ  them  for  servants. 

There's  no  hope  that  Congress  will  do  anything  for  us  on  this  ques- 
tion, unless  this  State  takes  a  step  to  represent  ourselves  before  Con- 
gress. We  can't  expect  anything  from  Congress.  Don't  you  remem- 
ber two  years  ago,  Congress  sent  a  committee  out  here  and  took 
all  the  testimony  of  our  respectable  citizens  of  California,  lawyers 
[laughter],  merchants,  business  men,  mechanics,  and  they  all  said 
the  Chinese  were  ruining  the  State,  that  they  were  a  curse;  and  did 
they  do  anything?  No,  sir,  not  a  thing;  and  the  Chinese  come,  and 
come,  day  after  day,  and  now  the  gentleman  from  San  Fi-ancisco  wants 
to  give  them  four  years  more  before  we  commence  doing  anything. 
Don't  you  know  there  are  over  forty  thousand  of  them  in  San  Fran- 
cisco ?  Do  you  remember  some  years  ago,  when  these  Chinamen  rose 
and  massacred  over  seven  hundred  white  men,  women,  and  children ; 
and  not  a  single  word  said  about  it?  Not  a  word  said.  And  we  will 
have  the  same  riots  here  some  day.    It  is  only  a  question  of  time. 

Now,  let  me  read  something — listen.  [Laughter.]  The  old  slave- 
holders used  to  declare  slavery  a  divine  institution,  and  it  was  a  favorite 
text,  "  Servants,  obey  your  masters"  I  suppose  SUnford,  and  all  the 
rest  of  them,  will  say  the  same  thing  about  Chinese  coolies.  These 
preachers  say  the  same  thing.     They  seem  to  love  these  coolies. 

Me.  EOLFE.     The  gentleman's  time  is  up. 

Mb.  REYNOLDS.    Mr.  Chairman :  I  hope,  sir, 

TBI  CHAIRMAN.  The  ({uestion  is  not  debatable.  Those  in  favorof 
permitting  him  to  proceed  will  say  aye. 

Carried. 

Mb.  KLEINE.  I  tell  you,  I  speak  because  my  duty  compels  me ; 
because  I  see  the  future  of  this  now.  I  know  some  of  you  gentlemen 
mav  think  I  am  talking  excited.  [Laughter.]  No.  I  can  see  the  future, 
ana  I  predicted  three  years  ago  that  this  slavery  would  overturn  repub- 
lican institutions. 

Now,  I  shall  tell  you  that  in  San  Francisco  only  a  few  Chinese  have 
been  converted,  while  hundreds  of  white  men,  women,  and  children 
have  been  forced  into  crime.  Charity  begins  at  home.  The  good  book 
lelh  us,  he  that  don't  provide  for  his  own  home  is  not  a  Christian.  The 
time  will  come  when  these  Chinese  will  drive  out  your  wives  and  chil- 
dren, if  you  don't  drive  out  the  Chinese.  Let  me  tell  you  that  many  of 
your  rich  men  will  become  poor.  I  know  a  rich  man  whose  sons  and 
daughters  are  to-day  poor  miserable  scrubs,  making  a  living  by  day's 
work,  and  perhaps  some  of  your  sons  and  daughters  will  commit  mur- 
der, because  forced  to  do  it,  and  they  will  curse  you  and  say :  our  fathers 
protected  this  Chinese  treaty  and  compelled  us  to  come  in  competition 
with  these  coolies,  who  live  for  eight  cents  a  day,  and  that  is  a  fact.  You 
know  it  is  true.  [Laughter.]  I  won't  say  no  more  now.  I  tell  you  the 
people  have  sent  you  here  to  relieve  them,  and  if  you  don't  do  it  the 
the  people  will  do  it  for  themselves.  Our  white  citizens  will  not  come 
down  to  the  level  of  the  Mongolian  slaves.  They  will  not  live  on  six 
cents  a  day.  Don't  tell  us  we  nave  no  power  to  remove  this  curse,  for  I 
know  better.  I  tell  you  if  they  had  these  coolies  in  New  York  or  Wash- 
ington, they  would  not  stand  it  twenty-four  hours.  The  Chinamen 
here  are  criminals  and  paupers.  Now,  why  do  you  tell  us  we  are  help- 
less? Then  we  have  no  government,  for  self-preservation  is  the  first 
law  of  nature. 

[Cries  of  "  Go  on  I"  "  Go  on  I"] 

Tbb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment. 

Lost. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Joaquin,  Judge  Terry. 

The  gentleman  from  Ban  Francisco  moves  to  amend  tbisamendment  by 
adding  the  following:  "No  corporation  incorporated  by  or  under  the 
laws  of  this  State,  or  doing  business  in  this  Stete,  shall  employ  any  Chinese 
or  ilongolians  in  any  capacity  whatever.  A  violation  of  this  provision 
shall  work  a  forfeiture  of^  the'franchise  of  the  corporation  so  offending. 
It  is  hereby  made  the  duty  of  the  Legislature  to  enforce  this  provision 
by  appropriate  legislation." 

Lost. 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Joaquin,  Judge  Terry. 

Adopted. 

Tbk  CHAIRMAN.  There  being  no  further  amendments,  the  Secre- 
tary will  reac^eelion  three. 

'The  SECRETARY  read: 

"Skc.  3.  No  alien  ineligible  to  become  a  citizen  of  the  United  Stetes 
shall  ever  be  employed  on  any  State,  county,  municipal,  or  other  public 
work  in  this  State  after  the  adoption  of  this  Constitution." 

Mb.  REYNOLDS.  Mr.  Chairman:  I  offer  the  following  amendment 
to  section  three : 

Tbb  secretary  read: 

"No  alien  ineligible  to  become  a  citizen  of  the  United  States  shall  be 
employed  on  any  State,  county,  or  municipal,  or  other  public  work." 

Tbk  chairman.    The  question  is  on  the  amendment. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  wish  merelv  to  note  the  fact 
that  it  leaves  out  some  unnecessary  words,  and  nialces  it  read  better. 
There  is  no  necessity  for  the  words,  "  in  this  Stete  after  the  adoption  of 
this  Constitution." 

Mb.  miller.    I  accept  the  amendment. 

Tbb  chairman.  Tne  gentleman  cannot  accept  it.  The  question 
is  on  the  adoption  of  the  amendment. 

Mr.  WYA'TT.    I  offer  an  amendment  to  the  amendment. 

Thk  secretary  read: 

"  No  Chinese,  except  for  punishment  of  crime,  shall  ever  be  employed 
on  any  Stete,  county,  municipal,  or  other  public  work  in  this  State 
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and  neither  contractors  nor  sub-contractors,  nor  their  agents,  nor  any 
other  person  or  persons,  who  shall  do  any  work  or  render  any  service 
whatever  to  the  State,  county,  or  municipality,  or  other  public  work 
under  its  direction,  shall  employ,  or  caused  to  be  employed,  in  any 
capacity,  directly  or  indirectly,  any  Chinese  in  the  prosecution  of  said 
work  or  services.  The  Legislature  shall  provide  for  the  enforcement  of 
this  section  by  appropriate  legislation. 

KIMARCS  OP  MB.  WVATT. 

Me.  WTATT.  Mr.  Chairman :  This  amendment,  I  believe,  embodies 
the  idea  presented  in  section  three.  I  intended  that  it  should,  except 
the  words  "  aliens  ineligible  to  become  citizens."  As  I  understand  it, 
we  do  not  intend  to  discourage  the  immigration  of  anybody  at  the  pres- 
ent time  except  the  Chinamen.  And  I  do  not  think  it  is  a  good  idea  to 
whip  the  Chinese  over  the  backs  of  other  people.  In  other  words,  to 
place  disabilities  upon  other  people  for  the  purpose  of  reaching  the  Chi- 
nese. I  therefore  leave  out  the  word  aliens,  and  say  Chinese,  the  very 
men  we  are  talking  about,  and  attempting  to  discourage  so  that  they 
will  not  stay  with  us  any  longer.  I  think  it  is  more  manly  to  do  what- 
ever we  propose  to  do,  directly  rather  than  indirectly.  It  is  always  safer 
to  pursue  a  direct  course  than  to  take  a  roundabout  way.  I  think  the 
amendment  important  in  another  aspect,  in  that  it  might  be  held  that 
the  Chinese  cannot  be  worked  upon  public  works  as  a  penaltv  for  crime, 
under  the  section  as  reported  by  the  committee ;  and  we  should  certainly 
reserve  to  ourselves  the  privilege  of  working  these  Chinamen  upon  any 
of  our  public  works,  as  a  punishment  for  crime,  if  it  becomes  necessary. 
I  like  It  better,  because  it  comes  nearer  to  being  self-executing,  and 
because  it  says  neither  directly  nor  indirectly.  I  therefore  hope  the 
amendment  will  be  adopted,  as  I  believe  it  is  more  full,  and  more  com- 
pletely carries  out  the  idea  of  the  committee  than  either  the  report  of 
the  committee  or  the  amendment  offered  by  the  gentleman  from  San 
Francisco,  Mr.  Reynolds. 

Mr.  HERRINGTON.  Mr.  Chairman:  I  hope  the  g«ntleman  from 
Monterey  will  consent  to  allow  the  amendment  to  remain  as  the  other 
sectiunn  read,  "  Foreigners  ineligible  to  become  citizens,"  for  the  reason 
that  every  person  who  comes  here  will  be  exempt  from  its  provisions 
except  the  Chinese.  I  think  the  provision  is  better  in  that  shape.  I 
hope  the  gentleman  will  leave  it.  As  it  is  reported  it  covers  the  whole 
thing,  and  I  hope  the  gentleman  will  gee  the  propriety  of  leaving  it 
stand. 

Tai  CHAIRMAK.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment  offered  by  the  gentleman  from  Monterey,  Mr. 
Wyatt. 

Ijost. 

Thk  CHAIBMAK.  'The  question  is  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

Adopted. 

Mr.  HA6ER.    Are  there  any  other  pending  amendments. 

Thb  CHAIRMAN.    No,  sir. 

Mb.  HAGER.  I  move  to  add  the  words,  "Except  in  punishment  for 
crime." 

Thb  chairman.  The  question  is  on  the  amendment  proposed  by 
the  gentleman  from  San  Francisco,  Judge  Hager. 

Adopted. 

Mr.  BARBOUR.    Mr.  Chairman :  I  offer  an  amendment. 

Thb  SECRETARY  read: 

Strike  out  the  words  in  line  one  "alien  ineligible  to  become  a  citizen 
of  the  United  States,"  and  insert  the  word  "Chinese"  in  lieu  thereof. 

Mr.  BARBOUR.  The  object  is  to  make  it  conform  to  the  section 
already  adopted. 

Thb  chairman.  The  question  is  on  the  adoption  of  this  amend- 
ment. 

It  was  adopted  by  a  standing  vote  of  45  ayes  to  40  noes,. 

Mr.  HAObR.    Mr.  Chairman:  I  have  a' substitute  for  section  four. 

The  CHAIRMAN.    The  Secretary  will  read  section  four  first. 

Thb  SECRETARY  read : 

Sbc.  4.  All  further  immigration  to  this  State  of  Chinese,  and  all  other 
persons  ineligible  to  become  citizens  of  the  United  States  under  the  nat- 
uralization laws  thereof,  is  hereby  prohibited.  The  Iiegislature  shall 
provide  for  the  enforcement  of  this  section  by  appropriate  legislation. 

Mr.  HAGER.     I  offer  a  substitute. 

Thk  SECRETARY  read ; 

"After  December  first,  eighteen  hundred  and  eighty,  unnaturalized 
resident  foreigners  who  have  not  legally  dejj}ared  their  intentions  to 
become  citizens  of  the  United  States,  exceptirfg  the  diploiuatic  and  com- 
mercial agents  of  foreign  governments  duly  accredited  and  acknowledged 
by  the  Government  of  the  United  States,  shall  neither  hold  nor  inherit 
property,  nor  do  business,  nor  enga^  in  any  employment  in  this  State, 
unless  they  shall  first  obtain  a  special  license  therefor,  and  my  into  the 
State  treasury  annually  the  sum  of  five  hundred  dollars.  The  moneys 
so  paid  may  be  appropriated  for  the  maintenance  of  such  foreigners  as 
may  become  a  charge  upon  the  State,  and  lor  disposing  of  any  who  may 
be  convicted  of  crime,  or  insanity,  or  who,  upon  moral  grounds,  may  be 
unsafe  or  unfit  citizens  of  this  State.  Without  such  emplo^rment  no  per- 
son shall  give  employment  to  such  foreigners.  The  Legislature  snail 
enforce  this  section  by  penal  and  other  proper  laws." 

8PEBCB  or  MR.   HAOBR. 

Mr.  hager.  Mr.  Chairman :  I  think  this  amendment  will  be 
effectual  in  checking  Chinese  immigration.  It  is  not  in  conflict  with 
the  Burlingarae  treaty,  not  in  conSict  with  the  laws  of  the  United  States. 
It  applies  to  all  classes,  and  therefore  it  does  not  come  in  conflict  with 
the  provisions  of  this  treaty  which  puts  the  Chinese  upon  an  equality 
with  the  people  of  the  most  favored  nations.  There  is  the  ground  where 
every  effort  we  have  made  to  exclude  the  Chinese  has  foiled.  The  treaty 
■ays  that  Chinese  subjects  visiting  or  residing  in  the  United  States  shall 


enjoy  the  same  privileges,  immunities,  and  exemptions  in  respect  to 
travel  and  residence  as  may  there  be  enjoved  by  the  citizens  and  sub- 
jects of  the  most  favored  nations.  Now,  tnis  section  does  not  apply  to 
the  Chinese  alone,  it  applies  to  all  foreigners,  until  they  declare  their 
intention  to  become  citizens  of  the  United  States.  If  b  person,  not  bom 
here,  lives  in  this  country,  all  he  has  to  do  is  to  declare  nis  intention  to 
become  a  citizen,  and  this  provision  ceases  to  apply  to  him.  But  the 
Chinaman  does  not  have  the  right  to  declare  his  intention,  and  therefore 
it  applies  to  him.  But  he  is  placed  in  the  same  category  as  all  others. 
Now,  an  Englishman  cannot  come  here  and  do  business,  if  he  does  not 
declare  his  intentions,  unless  he  takes  out  a  license.  That  is  right 
enough.  Why  should  a  foreigner  oome  here  that  does  not  intend  to 
become  a  citizen,  unless  he  takes  out  a  license.  We  have  to  do  it  in 
China.  No  American  can  go  to  China  unless  he  takes  out  a  license.  So 
with  many  of  the  nations  of  Europe;  a  foreigner  cannot  oome  there 
unless  he  takes  out  a  license.  Now,  we  must  do  something  to  protect 
our  people  from  this  Chinese  immigration,  and  I  have  come  to  the  con- 
clusion that  this  is  the  only  way  we  can  reach  them  by  making  a  pro- 
vision applicable  alike  to  all  foreigners,  but  at  the  same  time  tgl  other 
foreigners  are  placed  on  an  equality  with  us  as  soon  as  they  declare  their 
intentions  to  become  citizens.  If  the  Chinaman  can  declare  his  inten- 
tion to  become  a  citizen,  why,  of  course,  he  has  to  gu  and  get  a  license, 
and  pay  five  hundred  dollars  a  year,  and  that  constitutes  a  fund  for  the 
maintenance  of  those  who  may  become  a  charge  ujmn  the  State,  or  those 
convicted  of  crime.    Isn't  that  good  ?    Isn't  it  right  that  we  should  do  so  T 

Mr.  Chairman,  I  cannot  talk  to-day.  I  did  intend  to  speak  upon  the 
question.  This  whole  thing  hangs  upon  a  thread.  At  the  time  I  was  in 
Washington  they  left  out  the  clause  with  regard  to  the  white  race.  The 
committee  reported  it  back.  I  suppose  they  thought  that  inasmuch  as 
Congress  had  extended  the  naturalization  laws  to  the  African  race,  even 
to  those  not  bom  in  this  country,  it  was  no  longer  any  use  to  keep  the 
word  there.  Therefore  it  was  reported  back.  It  was  left  out.  After- 
wards, when  it  was  discovered,  I  think  it  was  Mr.  Page  in  the  House 
offered  an  amendment  in  which  be  says,  section  two  thousand  one  hun- 
dred and  sixty-five,  "amend  by  inserting  In  the  sixth  line,  after  the 
word  'alien,' '  being  free  white  persons  and  aliens  of  African  descent'  " 
The  amendment  was  to  section  two  thousand  one  hundred  and  sixty- 
nine.  If  it  had  been  to  two  thousand  one  hundred  and  sixty-five  it 
would  have  been  all  right.  As  it  now  reads,  there  is  a  doubt  aa  to  tho 
construction  of  this  statute  as  to  whether  it  applies  to  Mongolians  or 
Chinese,  or  not.  The  treaty  says,  "  but  nothing  herein  contained  shall 
be  held  to  confer  naturalization  upon  citizens  of  China,"  etc  Now,  our 
many  projects,  as  far  as  excluding  the  Chinese  is  concerned,  hangs  upon 
that  little  amendment.  When  it  came  into  the  Senate  Mr.  Sargent  and 
myself  consulted  together  in  regard  to  it,  but  we  didn't  attempt  to 
chan^  it,  because  we  were  fearful  that  it  would  be  thrown  out  altogether. 
We  did  not  dare  to  raise  the  question  in  the  Senate  and  send  the  matter 
back  to  the  House,  for  fear  it  would  not  be  tolerated  at  all.  They  were 
so  thoroughly  imbued  with  the  brotherhood  of  man  theory,  that  they 
would  not  listen  even  to  argument  in  regard  to  the  Mongolian  race  not 
being  equal  to  any  other  race,  inasmuch  as  it  was  decided  that  the 
African  race  was  equal  to  any  other.  It  was  inconsistent  with  the  action 
of  the  party  to  say  that  Chinese  did  not  belong  to  the  common  brother- 
hood after  the  African  had  been  received  into  fellowship.  Therefore  we 
did  not  raise  the  question,  and  it  was  passed  in  that  imperfect  shape,  and 
it  is  very  imperfect. 

Now,  the  amendment  to  this  section  merely  provides  that  unnatural- 
ized resident  foreigners — it  does  not  apply  to  those  who  do  not  reside  in 
the  State,  and  therefore,  if  a  man  from  England  or  France  is  doing  basi- 
ness  in  California,  and  not  a  resident  here,  it  does  not  apply  to  him — but 
resident  foreigners,  unnaturalized,  who  have  not  declared  their  inten- 
tlonsof  becoming  citizens,  must  take  out  a  license  in  order  to  pursue  any 
business,  and  pay  into  the  State  treasury  five  hundred  dollars  a  year, 
in  order  to  constitute  a^nd  for  the  purpose  of  sending  those  out  of  the 
State  who  are  guilty  of  crime,  or  unfit  Co  live  here,  and  for  the  purpose 
of  supporting  those  who  may  become  a  charge  upon  the  State.  As  I 
said  before,  it  is  impossible  for  me  to  undertake  to  address  the  Conven- 
tion at  length,  and  I  submit  the  amendment  for  the  consideration  of  the 
Convention. 

SfKKCH   OF   »R.    CAPLES. 

Mr.  CAPLES.  Mr.  Chairman :  I  confess  I  aiii  at  a  loss  to  understand 
the  object  of  this  amendment  proposed  by  the  gentleman  from  San 
Francisco,  Judge  Hager.  The  amendment  proposes  that  after  the  year 
eighteen  hundred  and  eighty,  no  foreigner  snail  engage  in  any  employ- 
ment, or  the  pursuit  of  any  business,  without  first  paying  five  hundred 
dollars  into  the  State  treasury.  Now,  it  must  be  apparent  to  all  practi- 
cal men,  that  it  is  equivalent  to  an  absolute  prohibition.  It  would  have 
been  quite  as  rational  to  have  said  five  hundred  millions,  because  the 
one  as  much  as  the  other  amounts  to  a  prohibition ;  and  so  the  proposi- 
tion simply  is,  that  after  the  first  of  December,  eighteen  hundred  aud 
eighty,  no  Chinese  sholl  engage  in  any  work  by  which  bo  may  earn  his 
bread.  Let  us  for  a  moment  consider  what  would  be  the  result  of  the 
adoption  of  a  law  like  this.  We  have  something  like  one  hundred  and 
fifty  thousaud  of  these  people  here  now,  and  they  would  practically 
be  debarred  from  earning  their  bread.  What  would  be  the  result?  we 
would  have  one  hundred  and  fifty  thousand  starving  human  beings  in 
our  midst.  Even  supposing  we  might  get  rid  of  a  few  of  them,  we 
would  still  have,  perhaps,  one  hundrMl  and  twenty  thousand  left,  starv- 
ing, because  they  would  not  be  permitted  to  earn  a  living.  That  would 
be  about  the  result.  Now,  I  cannot  brin^  myself  to  believe  that  the  gen- 
tleman ever  contemplated  such  a  condition  of  things  as  this.  Surely  he 
could  not  have  reflected  upon  the  result  of  this  plan  he  proposes.  I  do 
not  doubt  we  are  all  in  favor  of  applying  some  remedy,  but  I  submit  to 
the  candor  and  common  sense,  whether  we  are  prepared  to  adopt  such  a 
course  as  this,  even  if  we  have  the  power.    It  is  an  absurd  proposition. 
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Ub.  ROLFE.    Mr.  Chairman :  Is  an  amendment  in  orderf 

The  CHAIRMAN'.  You  may  amend  the  substitute,  or  the  original 
flection. 

Ml.  ROLFE.  I  offer  an  amendment  to  strike  out  the  whole  section. 
Strike  out  section  four,  with  the  proposed  amendments. 

Thi  chairman.  The  question  is  on  the  motion  to  strike  out  sec- 
tion four,  and  the  proposed  amendments. 

SPKKCH  or   UK.   KOLPI. 

Mb.  ROLFE.  Mr.  Chairman:  I  suppose  we  might  just  as  well  test 
the  lense  of  this  Convention  now  on  this  proposition  which  some  of  us 
thinli  is  clearly  contrary  to  the  Constitution — m  direct  conflict  with  the 
Constitution  of  the  United  States.  I  am  not  opposed  to  the  exclusion 
of  the  Chinese,  and  I  do  not  suppose  there  is  a  gentleman  on  the  floor 
who  is.  But  while  I  am  not  opposed  to  that,  I  am  oppoaed  to  running 
our  beads  right  against  the  Constitution  of  the  United  States.  I  do  not 
propose  to  take  a  course  that  will  bring  us  into  contempt,  and  expose  us 
to  tLe  ridicule  of  the  country. 

Now,  I  do  not  see  as  the  proposed  amendment  gets  around  the  objec- 
tions which  are  made  to  discriminating  laws.  The>treaty  places  a 
Chinaman  on  the  same  plane  with  other  citizens  of  the  most  favored 
nations, and  gives  to  them  the  same  privileges;  and  this  same  treaty 
expressly  provides  that  no  Chinaman  shall  have  the  right  to  become  a 
eitittn  of  the  United  States.  That  is  left  to  Congress.  But  with  that 
eireption  it  places  the  Chinese  upon  the  same  footing  with  other 
nations— the  same  as  Englishmen  or  Frenchmen.  Well,  under  the 
laws  of  the  United  States  it  is  not  the  right  of  a  Chinaman  to  become  a 
dtiien ;  and  then  we  have  that  provision  of  the  treaty  aa  an  exception 
to  the  rale  as  to  citizenship.  Now  we  propose  to  get  around  it  by  not 
allowing  aliens  who  cannot  become  citizens  to  do  business  without  pro- 
curing a  license,  which  is  exactly  the  same  thing  as  a  prohibition.  That, 
I  »y,  is  putting  the  Chinaman  upon  a  different  footing,  and  it  will  be 
so  held  by  the  Courts.  Well,  the  Chinamen  not  being  permitted  to 
become  citizens,  if  we  say  none  but  those  who  have  declared  their 
intentions  may  labor  or  do  business  in  the  State,  we  are  putting  him  on 
a  plane  different  from  the  citizens  of  the  most  favored  nations,  and 
therefore  we  are  coming  in  conflict  with  the  treaty  and  the  Constitution 
of  the  United  States,  under  which  the  treaty  was  made.  I  say  such 
enactments  as  this  are  foolish.  If  we  want  to  get  at  it  we  must  do  it  in 
■ome  other  way.  Instead  of  putting  these  provisions  into  the  Constitu- 
tion, which  will  make  us  the  laughing  stock  of  the  world,  I  say  we  can 
get  at  it  through  the  Legislature.  You  eay  the  Legislature  will  not  do 
uything.  I  say  such  fears  are  unfounded.  Why,  the  last  Legislature 
l»saed  an  Act  submitting  the  question  to  the  qualified  voters  of  this  State, 
to  vole  whether  they  are  in  favor  or  against  Chinese  immigration.  Any 
gentleman  may  turn  to  the  statutes  and  find  it.  They  are  called  upon 
to  rote  for  or  against  Chinese  immigration.  And  upon  the  result  of  tnat 
tbe  GoTernor  and  Secretary  of  State  are  to  memorialize  the  President  of 
tie  United  States  as  to  what  that  decision  may  be. 

Sow,  we  can  only  memorialize  Congress  through  the  State  at  large. 
Some  gentlemen  suggest  that  we  pass  around  a  petition  and  get  every 
"^  to  sign  it.  That  would  be  very  well,  but  the  Legislature  has 
Jjiopted  a  better  plan.  We  can  have  a  vote  of  the  people  of  the  State  of 
Cilifomia,  which  will,  I  trust,  be  overwhelmingly  unanimous  against 
Cliinese  immigration.  That  will  be  a  memorial  to  send  to  Congress 
*bich  they  will  be  bound  to  respect.  They  cannot  help  but  respect  it. 
^oderthe  treaty  this  last  amendment  oflered  by  the  gentleman  from 
"•a  Francisco  is  in  no  better  shape  for  the  purpose  of  getting  around 
''<  Constitution  than  this  section  four,  and  I  made  up  my  mind  to  move 


™i(i».   You  will  scarcely  get  a  Justice  of  the  Peace  who  will  be  willing 
••  enforce  it. 

SriKCB  OF  MR.  BLACKUEK. 

He.  BLACKMER.  Mr.  Chairman :  I  seconded  the  motion  to  strike 
w,  because  I  wish  to  get  a  vote  of  this  Convention  upon  this  proposi- 
tion.  I  am  entirely  opposed  to  it  for  the  reason  so  ably  stated  by  the 
pntleman  from  San  Bernardino,  Judge  Rolfe.  I  am  opposed  to  it, 
wlicTing  as  I  do  that  it  is  entirely  unconstitutional,  and  if  adopted 
wuld  not  be  enforced.  I  believe  the  end  aimed  at  can  be  arrived  at  by 
fxnction  already  adopted,  by  means  of  the  Legislature.  This  section, 
<a  my  opinion,  is  clearly  unconstitutional.  It  is  already  embraced,  so 
*■  a  the-State  has  any  power,  in  the  clause  already  adopted,  "and 
«lienj  otherwise  dangerous  or  detrimental  to  the  well-being  of^the  State," 
••i^  That  part  is  included  within  the  scope  of  legislative  power.  We 
w  impose  conditions  upon  which  certain  classes  can  reside  in  the  State, 
wd  lo  provide  means  for  their  removal  from  the  State  in  case  of  a  fail- 
ore  to  comply  with  such  conditions.  Now,  if  the  Legislature  desires, 
'|t»iido  so  under  the  provisions  of  the  first  section,  and  fix  the  condi- 
™os  upon  which  they  may  reside  in  the  State.  If  they  desire  to  make 
"pa case  to  be  passed  upon  by  the  Courts,  the  Legislature  can  do  it  just 
■>  Well  as  10  put  something  in  this  Constitution  which  a  majority  of  us 
Mliere  to  be  unconstitutional.  I  hope  this  motion  to  strike  out  will 
prtTaiL 

Ul  REYNOLDS.  Mr.  Chairttian :  I  desire  to  ask  what  question  is 
pendingT 

T«i  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
bata  Son  Bernardino  to  strike  out  section  four,  and  the  proposed  amend- 
ment. 

gPKKOH   or   MR.    RETNOLDS. 

Ml  REYNOLDS.  Mr.  Chairman :  I  hope  the  motion  to  strike  out 
*'ll  prevail,  and  I  also  hope  a  similar  motion  will  prevail  as  to  section 
fits,  for  the  reasons  which  I  gave  this  morning  concerning  the  adoption 
°'  the  subetitute  of  the  gentleman  from  San  Francisco,  that  the  section 
'li  labstitate  were  directly  in  conflict  with  the  doctrine  as  laid  down 


by  the  Courts,  as  lo  the  power  of  Congress  over  such  subject*.  And ,  now, 
by  the  adoption  of  sections  four  and  five  of  this  report,  we  are  attempt- 
ing to  go  over  the  same  ground.  I  should  like  to  see  these  two  sectious 
stricken  out  for  the  reasons  already  given,  and,  because,  when  I  look  at 
the  work  already  adopted,  I  find  we  have  practically  covered  the  ground 
in  section  one.  We  have  provided  for  the  deportation  of  alien  criminals; 
that  is  one  thing.  Section  seven  of  the  report  will  strike  out  another 
thing,and  with  section  six,  if  we  adopt  it,  we  shall  have  covered  all  the 
ground  that  it  is  possible  for  us  to  cover  without  flying  directly  in  the 
face  of  the  treaty  stipulations. 

Mr.  white.  I  should  like  to  ask  the  gentleman  what  there  is  in 
Judge  Hager's  amendment  that  is  opposed  to  the  Constitution,  or  in 
violation  of  the  treaty? 

Mr.  REYNOLDS.  I  say  I  desire  to  strike  out  sections  four  and  five 
and  leave  it  stand  as  we  have  adopted  it,  with,  perhaps,  a  portion  of  the 
last  sections,  in  regard  to  denying  aliens  ineligible  lo  become  citizens  of 
the  United  States  the  right  to  fish  in  the  waters  under  the  jurisdiction 
of  the  State,  nor  to  purchase  land  or  hold  any  real  property  in  this 
State,  etc.,  that  covers  one  of  the  most  vital  points  in  this  whole  report. 
If  we  can  prohibit  them  from  purchasing  or  holding  land  we  can  make 
it  almost  impossible  for  them  to  live  here.  There  is  no  question  of  the 
power  of  the  State  as  to  conferring  the  right  to  hold  land — no  question 
about  it  at  all.  The  Statecan  decide  who  shall  hold  real  e8tate,and  who 
shall  not,  even  aa  to  our  own  citizens;  how  much  more  then  has  the 
State  the  right  to  exercise  this  control  over  foreigners. 

Mr.  B.\RNES.  Does  the  gentleman  know  of  any  instance  where  a 
Chinaman  has  ever  invested  in  real  estate  T 

Mb.  REYNOLDS.  I  know  they  have,  largeljr ;  and  it  makes  no  dif- 
ference whether  they  buy  or  lease  lands.  One  is  as  broad  as  the  other. 
The  use  of  the  land  is  sufficient  for  their  purposes,  and  if  we  can  deprive 
them  of  the  privilege  of  leasing  real  estate  tbey  cannot  stay  and  do 
business  here. 

Ms.  BARNES.  Do  you  say  you  can  put  a  provision  in  the  Constitu- 
tion that  will  prevent  them  living  in  houses? 

Mr.  REYNOLDS.  That  is  what  some  of  the  gentlemen  have  asserted. 
I  have  not  argued  any  such  proposition.  I  propose  to  prevent  him  from 
leasing  real  property. 

Mb.  BARNES.    Why? 

Mr.  REYNOLDS,  Because  we  wish  to  discourage  immigration  and 
encourage  deportation. 

Mb.  BARhES.  Why  do  you  wish  to  prevent  them  from  leasing  real 
property  ? 

Mr.  REYNOLDS.  For  the  purpose  of  preventing  them  from  going 
into  such  branches  of  business  as  require  the  use  of  real  property.  I  do 
not  desire  to  be  interrogated  and  catechised  during  the  brief  time  that  is 
allotted  to  me  on  this  question. 

Mr.  BARNES.  I  spent  nearly  the  whole  time  answering  questions 
when  I  was  on  the  floor,  and  I  thought  that  I  might  be  permitted  to  ask 
one  or  two  questions  in  order  to  have  a  better  understanding  of  the  gen- 
tlemtin's  arguments.  I  wanted  to  know  the  gentleman's  reasons.  I 
understand  the  objurgation  in  respect  to  myself7  but  I  wanted  the  rea- 
sons of  the  gentleman. 

Mr.  REYNOLDS.  I  am  sorry  the  gentleman  so  considers  my 
remarks,  for  they  were  not  so  intended.  I  am  opposed  to  these  provis- 
ions which  have  already  been  passed  upon.  If  we  prohibit  Mougulians 
from  purchasing  real  e.'ttate,  he  cannot  enter  into  competition  with  the 
granger  and  fruit  grower.  He  cannot  enter  into  competition  with  the 
wheat  grower  aa  he  can  now.  I  say,  sir,  that  the  Chinaman  can  enter 
into  competition  with  the  white  man  in  the  raising  of  wheat,  because 

;o  into  your  valleys 


toBtrike  out  the  whole  thing,  believing  as  I  do  that  it  is  an  open  viola^  Chinese  labor  is  cheaper  than  white  labor.     He  can  go 

Uon  of  the  Constitution  to  pass  this  section,  and  it  will  fall  dead  on  our    and  beat  you  raising  wheat,  because  he  employs  Chinese  labor  at  five 

■      ■        "  "     ~  dollars  a  month  for  a  long  term  of  years,  and  you  are  compelled  to  pay 

white  men  thirty  dollars  a  month.  They  can  raise  gram  and  other 
crops  at  about  half  the  oost  now,  because  they  can  employ  this  cheap 
labor  for  a  term  of  years  at  a  very  low  rate  of  wages,  which  the  white 
man  cannot  do.    So  with  every  other  crop.    Hence,  if  you  can  cut  him 


off  from  leasing  real  property,  he  cannot  then  go  in  and  compete  with 
you  in  the  raising  of  fruit  and  grain.  I  am  sorry  to  see  so  much  objur- 
gation, so  much  argument  against  the  Chinaman  because  he  is  a  China- 
man. That  kind  of  argument  proceeds  upon  a  false  assumption.  He  is 
a  superior  man  in  many  respects.  He  is  superior,  I  say,  in  many 
respects  to  the  white  race.  He  is  superior  as  a  laborer,  as  an  economist, 
to  which  fact  dozens  of  members  on  this  floor  can  attest  to  their  sorrow 
from  their  own  experience.  There  is  no  use  in  declaiming  against  him, 
he  is  our  superior  when  it  comes  to  economjr. 

Mr.  LINDOW.  Let  me  ask  you  a  question.  Will  you  allow  me  to 
ask  you  a  question? 

Mr.  REYNOLDS.  I  hope  we  will  avoid  Uie  absurdity  of  attempting 
to  legislate  against  that  which  it  has  already  been  decreed  we  have  no 
power  to  do,  and  confine  ourselves  to  what  we  may  do;  and  there  is  no 
doubt  as  to  the  right  of  the  State  to  say  who  shall  and  who  shall  not 
own  and  lease  real  property.  I  hope  we  shall  strike  out  sections  four 
and  five,  and  then  adopt  these  clauses  in  regard  to  the  right  to  fish  and 
hold  real  property.  There  is  more  in  these  two  provisions  than  in  all 
the  rest  of  the  stun  in  this  article.  I  am  willing  to  adopt  anything  that 
can  be  made  of  any  avail;  but  there  is  the  whole  business.  It  is  not 
deportation.  It  is  in  no  way  in  conflict  with  the  treaty,  or  the  Constitu- 
tion, or  laws  of  tlie  United  States.  It  is  not  contrary  to  any  decision  of 
the  Supreme  Court  that  I  am  aware  of,  nor  against  any  treaty  stipula- 
tions.    It  runs  iu;ainst  no  settled  doctrine  of  law, 

Mb.  MURPHY.    I  move  the  previous  question.    [No  second.] 

gPKXOB  OP  MR.  ATKRB. 

Mr.  AYERS.  Mr.  Chairman :  I  have  no  serious  objections,  as  far  as 
I  know,  to  the  amendment  offered  by  Judge  Hager,  in  itself,  but  I  do 
object  to  it  as  a  substitute  to  section  four.    As  a  Bej>arate  section  I  would 
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probably  be  in  favor  of  it.  If  the  gentleman  will  hold  on  until  we  get 
to  the  Biztb  section,  where  his  proposition  will  be  germane  to  the  siib- 
•ect-matter,  I  think  I  can  favor  his  amendment.  Now,  sir,  there  is  a 
disposition  here  to  treat  the  arguments  and  authorities  introduced  here 
in  favor  of  exclusion  in  an  unfair  manner.  Our  arguments  and  our 
authorities  have  not  been  answered.  They  have  been  sneered  at,  but 
they  have  not  been  answered.  I  say  we  have  shown  on  this  floor  that 
the  Supreme  Court  has  held,  time  and  again,  that  the  States  have  the 
power  undoubtedly  to  protect  themselves  from  the  importation  of  inju- 
rious and  dangerous  classes  of  perwjus,  persons  who  are  dangerous  and 
detrimental  to  the  best  interests  and  welfare  of  the  State.  And  in  my 
argument,  and  in  that  of  m;^  worthy  colleague  from  Los  Angeles,  Gen 
eral  Howard,  we  not  only  introduced  the  authorities  in  the  Passenger 
cases,  of  a  majority  of  the  Judges  In  that  case,  and  also  of  the  minority, 
in  support  of  these  measures,  and  their  reasons,  in  my  judgment,  were 
conclusive.  They  have  asserted  that  Judge  McLean  sustained  their 
proposition.  Gentlemen  have  forgotten,  or  ignored  entirely,  the  fact 
that  in  the  debate  on  this  question,  as  regards  the  powers  of  the  State,  I 
read  from  the  decision  of  Judge  McLean,  which  has  never  been  over- 
ruled or  qualitied.  In  Graves  vs.  Slaughter,  (p.  b6S,  lith  Peters),  the 
decision  is  to  this  effect : 

"  Each  State  haa  a  right  to  protect  itself  against  the  avarice  and  intru- 
sion of  the  slave  dealer ;  to  guard  its  citizens  against  the  inconveniences 
and  dangers  of  a  slave  population. 

"  The  right  to  exercise  this  power  by  a  State  is  higher  and  deeper  than 
the  Constitution.  The  evil  involves  the  prosperity  and  may  endanger 
thd  existence  of  a  State.  Its  power  to  guard  against  and  to  remedy  the 
evil  rests  upon  the  law  of  self-preservation,  a  law  vital  to  every  com- 
munity, and  especially  to  a  sovereign  State." 

That  authority  has  never  been  answered.  It  is  the  law  of  the  land, 
and  upon  that  we  base  section  four  of  this  article,  that  we  have  a  right 
to  preserve  ourselves  from  this  curse.  We  have  a  right  to  protect  our- 
selves from  an  inuudation  which  threatens  to  destroy  all  our  industries, 
and  to  destroy  the  morals  of  the  State.  It  has  never  been  answered.  I 
say  if  we  take  this  case  to  the  Supreme  Court,  taking  into  consideration 
all  the  circuuista noes  of  the  case,  taking  into  consideration  the  character 
of  the  people  that  are  being  thrown  upon  us,  the  Supreme  Court  of  the 
United  States  will  follow  their  decisions  in  the  cases  I  have  mentioned 
and  decide  this  measure  to  be  constitutional.  If  the  gentleman  from 
San  Francisco,  Judge  Uager,  will  withdraw  his  substitute  and  offer  it 
when  wo  reach  section  six  of  this  article,  I  will  support  it.  I  will  not 
support  it  as  a  substitute  to  this  section. 

Me.  uager.  Mr.  Chairman:  I  have  no  objection  to  withdrawing 
it,  to  be  offered  at  some  other  time.  I  did  not  know  that  section  four 
had  so  many  friends  here.  I  thought  perhaps  it  was  a  proposition 
which  would  not  be  insisted  upon.  I  think  it  is  in  contravention  of  the 
treaty.  But  I  will  withdraw  my  substitute,  and  offer  it  to  some  section 
that  has  not  so  many  friends. 

The  CHAIRMAN.  The  gentleman  withdraws  his  substitute.  The 
question  is  on  the  motion  to  strike  out  section  four.  • 

Mb.  LINDOW.    Mr.  Chairman:  I  offer  an  amendment. 

The  SECRETARY  read: 

"  All  further  immigration  to  this  State  of  Chinese,  ineligible  to  become 
citizens  of  the  United  States  under  the  naturalization  laws  thereof,  is 
hereby  prohibited.  The  Legislature  shall  provide  for  the  enforcement 
of  this  s«<'tion  by  appropriate  legislation." 

The  ('IIAIKMAN.    The  motion  is  to  strike  out  section  four. 

Mb.  RINGGOLD.  Jir.  Chairman:  I  desire  to  refer  to  the  remarks  of 
the  gentleman  from  San  Francisco,  Mr.  Reynolds.  I  wish  to  say  that  if 
he  had  expressed  the  sentiments  which  he  has  here,  in  regard  to  the 
white  race,  before  the  nineteenth  of  June,  he  would  have  been  elected 
to  stay  at  home.  I  hope,  sir,  that  section  four  will  remain  just  as  it  is. 
I  don't  desire  to  occupy  the  time  of  this  Convention  in  discussing  it.  If 
it  is  defeated  it  will  be  heard  from.     I  now  move  the  previous  question. 

The  CHAIRMAN.  The  committee  is  ready  to  vole.  The  question 
is  on  the  motion  to  strike  out  section  four. 

Division  being  called  for,  the  motion  to  strike  out  the  section  pre- 
vailed by  a  vote  of  54  ayes  to  51  noes. 

Mr.  WHITI''.     I  offer  a  section  in  place  of  section  four. 

The  CHAIRMAN.  It  is  not  in  order.  The  Secretary  will  read  sec- 
tion five. 

The  SECRETARY  read : 

Sec.  5.  No  ixirsou  who  is  not  eligible  to  become  a  citizen  of  the 
United  States  shall  be  permitted  to  settle  in  this  State  after  the  adoption 
of  this  Constitution. 

Mr.  ROLFE.  Mr.  Chairman :  I  make  the  same  motion,  strike  out 
the  section.  I  will  only  stale  that  it  is  the  same  in  substance  as  the 
other.     It  comes  under  th^snme  objections. 

The  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  section 
five.    Is  the  committee  ready  for  the  question  ? 

SPEECH  OF  MB.  CB0S3. 

Mr.  CROSS.  Mr.  Chairman:  I  had  not  intended  to  speak  on  this 
question,  for  two  or  three  reasons.  Oue  was  that  I  thought  we  were 
unanimous  upon  the  question.  Another  reason  was  that  it  seemed  to 
me  we  were  consuming  too  much  time.  But  when  a  motion  has  been 
made  and  carried  to  strike  out  a  previous  section,  and  another  motion  is 
pending  to  strike  out  section  five,  I  deem  it  my  privilege  and  my  duty 
to  state  briefly  to  this  Convention  one  or  two  reasons  why  I  support  these 
measures  which  seem  so  radical.  Now,  sir,  to  me  it  seems  that  the  real 
strength  of  the  propositions  in  opposition  to  Chinese  immigration  has 
not  Iwen  stated  on  the  floor  of  this  Convention.  The  gentleman  from 
Marin,  Judge  Shafler,  stated  the  proposition  of  the  other  side  in  about 
these  words:  he  said  the  Chinese  snould  be  prevented  from  coming 
here  because  they  fill  the  labor  market  and  are  a  moral  pest.  Sir,  there 
is  such  a  thing  as  a  peaceable  struggle  for  the  possession  of  the  soil. 


There  is  such  a  thing  as  a  peaceable  struggle  for  the  possession  of  the 
country.  And  the  laws  which  govern  these  things  are  just  as  well 
established  as  any  of  the  laws  of  nature;  and  they  act,  sir,  with  uner- 
ring certaintv.  Now,  sir,  there  is  one  rule  which  will  act  here,  which 
we  are  bound  to  look  at  and  consider  in  our  action  here.  Sir,  when  two 
races  struggle  peaceably  for  the  possession  of  any  soil,  or  any  country,  or 
any  land,  that  race,  sir,  will  prevail  in  that  struggle  which  is  most  capa- 
ble of  supporting  itself  upon  any  given  portion  of  the  soiL  That  is  the 
history  of  the  world.    That  is  the  experience  of  all  civilized  races. 

Now,  sir,  experience  has  shown  thatfouror  five  Chinamen  can  wrench 
from  the  soil  a  living  where  only  one  white  man  can  make  a  living. 
Then,  sir,  this  brings  us  right  back  to  the  question  that  Jt  is  not  a  ques- 
tion as  to  whether  these  people  are  moral  pesls  or  not.  It  is  not  a  ques- 
tion as  to  whether  they  pack  the  labor  market,  and  take  the  labor  from 
white  men ;  it  is  a  question  as  to  whether  in  a  few  years  from  now  tliere 
shall  be  a  Mongolian  race  or  a  Caucasian  race  to  dominate  this  land.  It 
is  a  question,  sir,  as  to  whether  this  country  shall  be  covered  by  the 
homes  of  freemen  of  our  own  race,  or  whether  it  shall  be  filled  with 
Chinese  slaves.  It  Is  a  question^  sir,  as  to  whether  in  every  hamlet  there 
shall  be  a  Chnstian  church  or  a  joss  house.  It  is  a  question  as  to 
whether  the  fuuire  schools  of  this  land  shall  be  schools  in  which  shall 
be  taught  the  principles  of  science  and  progress,  or  whether  they  shaU 
be  schools  in  which  shall  be  taught  merely  the  writings  of  Confucius. 
It  is  more,  sir.  It  is  a  question  as  to  whether  our  descendants  shall 
occupy  this  country,  or  whether  itshall  be  occupied  solely  by  the  Chinese 
race.  It  is  a  question,  sir,  as  to  whether  in  the  near  future  the  desoend- 
antft«f  the  Caucasian  race  can  find  a  place  in  this  beautiful  and  fertile 
land  which  God  has  given  to  us,  in  which  to  plant  their  feet. 

Now,  sir,  if  clover  and  hay  be  planted  upon  the  same  soil,  the  clover 
will  ruin  the  hay,  because  clover  lives  upon  less  than  the  hay ;  and  so  it 
is  in  this  struggle  between  the  races.  The  Mongolian  race  will  live  and 
run  the  Caucasian  race  out,  because  it  requires  less  from  the  soil  to  live 
upon.  It  was  not  the  superior  intelligence  of  the  white  man  that  took 
this  country  from  the  Indians  and  made  it  a  prosperous  agricultural 
country;  it  was  the  great  law  of  nature,  acting  in  that  case,  that  enabled 
many  white  men  to  draw  support  from  the  same  piece  of  soil  from* 
which  one  Indian  could  draw  support,  and  the  Indians  were  forced  to 
retreat  again  and  again,  and  to-day  are  almost  extinct.  And,  sir,  we 
must  take  this  question  as  it  is,  and  we  must  deal  with  it  as  it  is.  It  is 
a  question  as  to  whose  land  this  shall  be.  Now,  viewing  this  question 
in  this  strong  light,  I  am  disposed  to  support  some  measures  which  will 
be  of  some  avail.  I  am  free  to  say  that  I  have  a  stronger  love  for  my 
own  race  than  I  have  for  the  Mongolian  race.  I  am  frank  to  say  that  I 
will  support  such  measures  as  I  believe  will  make  this  land  in  future 
the  home  of  white  men,  rather  than  the  home  of  a  Mongolian  race.  I 
know  there  are  religionists  who  believe  that  these  rowdy  Chinese  who 
come  here  will  be  Christianized.  But,  sir,  I  assume  that  the  law  of 
nature  will  prevail  over  these  creeds  and  beliefs.  I  believe  the  creed  of 
a  nation  will  always  prevail. 

Now,  sir,  perhaps  some  of  these  measures  seem  a  little  rash.  But  it  is  bet- 
ter that  we  shoula  make  a  strong  effort,  even  if  it  be  a  mistaken  one,  than 
that  we  should  make  none  at  all.  ■  Let  it  be  understood  in  Washington 
that  we  attempted  to  put  some  anti-Chinese  measures  into  the  Constitution 
of  this  State,  and  that  they  were  defeated  by  a  strong  vote ;  let  it  be 
understood  that  they  were  defeated  only  by  a  vote  of  nhy-five  to  fifly- 
one,  as  was  the  case  with  the  vote  taken  a  few  moments  ago,  on  the 
tnotion  to  strike  out  section  four,  and  the  members  of  the  United  States 
Senate  will  say,  as  has  already  been  said,  that  the  majority  of  the  peo- 
ple of  California  are  anxious  to  have  these  Chinese  to  remain  among 
them.  I  say  that  all  this  clamor,  and  all  this  opposition  against  the 
Chinese,  amounts  to  nothing  in  Washington,  ana  you  know  it.  You 
kuow  what  President  Hayes'  proclamation  was.  He  did  not  dare  to 
say  anything  touching  this  subject,  and  yet  he  is  Chief  Executive  of 
this  great  nation.  And,  sir,  allow  me  to  say — and  perhaps  it  is  a  little 
out  of  order  here — that  his  actions  in  thus  ignoring  our  wrongs  will  cer- 
tainly damn  the  Republican  party  in  this  State.    [Applause.] 

Now,  sir,  this  question  of  citizens  ineligible  to  become  citizens  of  the 
United  States  has  cut  some  figure  here,  and  gentlemen  well  versed  in 
the  law  have  differed  upon  it.  Allow  me  to  say  that  the  United  States 
Congress  has  recognized  a  marked  difference  between  those  who  are 
eligible  to  become  citizens  and  those  who  are  not.  In  all  the  laws  of 
the  United  States  with  regard  to  public  lands.  Congress  has  so  fixed  the 
matter  that  no  Chinaman  con  acquire  from  the  United  States  any  kind 
of  right  to  land.  He  cannot  locate  at  all.  He  cannot  file  a  homestead. 
He  cannot  file  a  preemption  claim;  cannot  get  any  right  or  title  to 
mining  land ;  and  the  authorities  are  there  in  the  Revised  Statutes  of 
the  United  Stales.  And  that  being  the  case,  Congress  having  made  this 
distinction  in  these  matters,  I  believe  we  have  the  right  to  make  a  dis- 
tinction in  the  laws  of  this  State,  and  to  say  that  this  country  shall  not 
pass  into  the  posses.'iion  of  Chinamen;  that  we  have  a  right  to  prohibit 
them  from  leasing  the  land,or  buying  land,  and  that  no  man  of  Chinese 
descent  shall  have  the  right  to  the  possession  of  any  land.  I  am  in  favor 
of  this  fidh  proposition.  I  know  it  is  radical.  If  itshallconfllct,why,  the 
United  States  will  simply  prevail,  and  we  will  acknowledge  ourselves  in 
error.  We  will  have  done  what  we  could.  It  is  better  than  to  make  no 
effort  at  all.  I  believe  these  provisions  are  right.  I  hope  when  we  have 
adopted  these  provisions,  those  offered  by  Colonel  Barnes  will  be  brought 
up  and  given  a  full  consideration.  Now,  sir,  let  us  make  a  provision 
here  so  that  if  the  Burlingame  treaty  should  be  repealed  during  this 
Winter,  there  will  be  power  given  by  the  Constitution  to  do  something 
iu  this  matter. 

SPEECH   OK    KB.   LJiBKIN. 

Mb.  LARKIK.  Mr.  Chairman:  In  regard  to  the  motion  to  strike  out 
section  five  I  shall  detain  this  Convention  but  a  very  few  moments.  I 
do  not  propose  to  argue  the  question  of  evils  arising  from  Chinese  immi- 
gration.   I  say  this  section  ought  to  be  adopted.    This  section  is  now  in 


Digitized  by 


Google 


■>c 


Dec.  IS,  187S. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


705 


the  Constitution  of  Illinois  and  Indiana,  and  has  been  for  years.  The 
tection  there  was  made  to  apply  to  negroes  and  inulattoea,  and  a  fine 
imposed  for  coining  mto  the  State,  and  conditions  upon  which  tliey  may 
be  transported  from  the  State.  It  existed  to  the  time  of  the  adoption  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
and  the  Supreme  Court  sustained  that  provision.  That  was  in  relation 
to  negroes  born  in  the  United  States;  and,  sir,  there  is  a  class  of  men 
here  now  who  are  far  more  objectionable  to  the  people  of  the  United 
States  than  ever  the  negroes  were  in  any  State.  I  believe  this  right  has 
been  established.  I  believe  we  have  not  the  right  to  prohibit  their 
settlement,  Iheir  right  to  travel,  or  to  come  here  for  commercial  pur- 
poses. But  the  right  to  prevent  them  from  owning  any  land,  or  leasing 
my  land,  or  cn^ging  in  any  business  here,  I  believe  we  have.  I  have 
offered  a  proposition  here,  which  the  committee  have  seen  fit  to  change 
in  form,  but  the  substance  of  it  is  in  section  five,  and  the  last  clause  of 
sectjon  six.  I  believe  this  to  be  a  good  provision,  and  I  believe  if  we 
tdopt  it  the  Supreme  Court  will  sustain  ua,  and  uphold  it  as  constitu- 
tional 

SFKKCH  OF  MR.  WELLIN. 

Mb.  WELLIN.  Mr.  Chairman :  I  wish  first  to  correct  a  statement 
nude  by  my  colleague  from  San  Francisco,  Mr.  Freud.  He  gave  the 
Chinese  residents  of  San  Francisco  credit  for  paying  taxes  upon  one 
million  five  hundred  thousand  dollars,  while  they  really  pay  on  the 
small  sum  of  four  hundred  and  nineteen  thousand  seven  hundred  and 
thirty  dollars,  as  shown  by  the  Assessor's  reports  published  in  the  Post 
of  December  second,  eighteen  hundred  and  seventy-eight. 

I  had  no  intention  of  punishing  this  committee  by  giving  my  opinions 
on  this  subject  I  hoped  that  the  legal  members  would  explain  to  us  all 
the  rights  we  had,  and  that  we  would  be  able  to  arrive  at  conclusions 
iDtelligent  and  satisfactory;  but,  after  a  four  days'  debate,  I  am  as 
much  at  a  loss  as  ever.  I  have  heard  some  of  our  best  lawyers  advo- 
catiDg  measures  as  strong  as  any  of  the  demands  of  the  opponents  of 
Chinese  immigration;  and  others,  again,  on  the  other  pide,  as  fully 
learned,  assert  that  we  have  no  rights  whatever.  Now,  I  am  one  of 
those  who  think  that  something  should  be  done,  and  that  something 
means  to  abate  ihe  evil,  for  the  evil  is  admitted  by  all. 

Now,  Mr.  Chairman,  I  take  a  different  view  of  this  matter  from  that 
eipre^ted  by  many  of  our  delegates.  I  look  upon  the  present  influx  ol 
Chinese  as  a  something  to  be  dreaded,  and  an  evil  to  be  prevented  by 
all  the  means  within  the  power  of  the  State,  and  even  expanding  the 
powers  to  make  them  reach  beyond  what  they  seem  to  reach  by  the 
present  interpretation.  I  am  anxious  to  go  to  the  very  extreme  meas- 
ures of  legal  lengths,  and  even  to  the  seemingly  un-American  ideas,  to 
remove  them  from  our  midst.  Some  people  think  we  should  merely 
petition  the  treaty-making  powers,  and  there  let  the  matter  rest.  These 
gentlemen  seem  to  forget  that  California  has  sent  petition  after  petition 
to  Washington.  And  let  the  Chinamen  answer  what  good  they  have 
done.  We  have  sent  our  members  to  Congress;  and  our  Senators  have 
laid  our  claims  before  the  authorities  at  Washington,  and  they  have 
been  treated  with  scorn.  California  has  sent  up  a  cry  from  the  pulpit 
and  the  press,  and  the  cry  has  been  supported  by  all  classes  of  our  citi- 
»n8,  and  we  were  answered  that  it  was  an  Irish  alarm.  And  as  for 
these  gentlemen  keeping  their  word  with  the  people,  why,  the  Presi- 
dent—Mr. Hayes — promised  some  relief,  and  then  passed  it  with  silent 
contempt  in  his  message.  And  in  the  face  of  all  this,  we  are  told  to 
memorialize  and  be  patient.  Yes,  memorialize  and  be  patient,  say  these 
well-fed,  well-clad,  well-housed  fortunate  few,  who  are  not  suffering 
vet;  but  the  time  will  come — and  if  nothing  is  done  to  prevent  it,  those 
fortunate  and  very  patient  gentlemen  will  cry  as  loud  as  the  men  who 
are  DOW  without  bouse  or  home,  and  who  are  living  like  Digger  Indians, 
degenerate  and  debauched. 

I  look  upon  this  question  not  merely  as  a  conflict  between  labor  and 
capital;  I  view  it  in  a  broader  light.  I  see  in  it  a  struggle  between  two 
races— the  ancient  civilization,  better  named  Asiatic  barbarism,  like  a 
tidal  wave  lashing  upon  our  shores,  it  meets  the  modem  Christian  civili- 
Jalion  following  after  the  setting  sun.  The  modern,  in  its  course,  carries 
all  that  is  useful  and  good;  the  ancient,  everything  that  is  degrading. 
The  question  now  is  for  us  to  choose  between  the  two  Kinds  of  civilization, 
modem  Christian,  or  ancient  Barbarism.  Why,  this  question  reacbesdown 
to  the  very  foundation  of  republicanism  itself,  and  threatens  it  with 
destruction.  Our  grand  institutions  are  in  danger  of  being  overthrown ; 
our  churches  will  soon  become  joss  houses,  and  our  schools  Chinese 
dwellings,  as  paganism  has  no  use  for  achoolsor  places  of  learning.  We 
have  our  choice  now ;  yield  to  barbarism  or  support  the  modern  civili- 
ation.  I  mean  to  support  the  modern,  even  if  it  should  require  a  resort 
to  the  extreme  and  doubtful  contest  of  war.  The  Administration  which 
refuses  to  answer  the  call  of  the  people  for  protection  from  an  enemy,  is 
»n  Administration  not  worthy  of^our  support  or  confidence,  and  it  is  the 
duty  of  the  people  to  retire  it  by  their  votes,  and  set  up  one  that  will 
eome  up  to  the  demands  of  the  times,  and  by  fair  and  determined 
measures  remove  a  threatening  eviL 

More  than  thirty  years  ago  the  people  in  Illinois,  by  force  and  vio- 
lence, drove  the  Mormons  from  their  State,  and  everybody  approved  the 
•<*■  The  same  Mormons  moved  West  and  settled  in  the  desert,  forming 
«  new  and  strange  government,  and  defying  the  laws  of  the  land.  And 
*hy  has  the  government  been  so  silent  upon  the  subject?  There  a 
deciding  custom  of  polygamy  is  carried  on  in  open  defiance  of  the 
c^ablishel  law,  and  our  authorities  at  Washington  are  blind  to  the 
"hole  subject;  and  we  are  threatened  by  dire  calamity  if  we  try  to  rid 
our  Slate  of  a  degraded  race  which  is  destroying  our  very  existence. 

Do  these  gentlemen  who,  in  their  mild  and  humiliating  way,  mean  to 
Id)  OS  that  the  government  will  only  bolster  up  and  defend  the  worst 
iwin  of  d^radation  that  can  be  practiced?  Polygamy  in  Utah  and 
r*gniiim  in  California!  Do  these  gentlemen  mean  to  say  that  the 
wbninistration  can  look  with  an  approving  eye  upon  these  degrading 
UttHfiand  feel  that  it  will  only  punish  those  who  try  to  suppress  them, 
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and  by  such  acts  approve  them  f  We  may  well  ask  if  the  gold  of  James 
Q.  Cannon,  and  the  mysterious  heavy  boxes  of  Chin  Lan  Pin,  of  the 
Chinese  Embassy,  has  anything  to  do  with  these  things;  and  while  all 
this  is  ^ing  on  we  are  told  to  have  patience  and  send  another  memorial. 
You  might  as  well  wait  for  leave  to  put  out  the  fire  that  was  consuming 
your  house  as  send  another  petition. 

I  hope  this  measure  will  pass,  even  if  it  seems  un-American.  We  have 
the  vague  hope  that  the  President  will  yet  move  in  the  matter,  as  the. 
political  party  scales  are  so  nicely  balanced  that  the  little  western  State 
of  California  will  be  of  some  importance  in  the  next  Presidential  election, 
and  on  the  ground  of  selfishness,  which  seems  to  move  men  more  than 
reason,  the  governraenf  may  abrogate  the  treaty,  and  then  the  measures 
would  all  come  good;  and  even  if  they  deny  us  this,  the  Courts  can  only 
decide  those  parts  unconstitutional,  and  the  remainder  would  stand. 

The  gentleman  from  Sonoma,  Mr.  Stuart,  made  a  speech  which  was 
only  valuable  as  showing  the  gentleman's  courage.  He  would  destroy 
all  our  naturalization  laws,  and,  from  bis  standpoint,  thinks  the  Chinaman 
a  very  desirable  immigrant;  he  seems  to  think  that  he  is  the  only  man 
in  California  who  raised  afamily,and  without  Chinamen  we  would  have 
nothing;  he  says  they  have  created  all  the  wealth,  and  built  all  our 
cities.  Now,  they  may  have  cultivated  his  farm,  and  helped  raise  his 
family,  for  all  I  know  or  care,  but  I  have  seen  most  of  the  cities  of  Cali- 
fornia, and  I  have  yet  to  see  the  first  house  built  by  a  Chinaman. 

Mr.  STUART.     May  I  ask  the  gentleman  a  question? 

Mb.  WELLIN.     Yes,  sir. 

Me.  STUART.  I  called  upon  the  farmers  around  me  to  see  if  they 
were  not  in  favor  of  the  Chinese,  and  if  not,  to  rise  and  say  so;  and,  as 
they  made  no  reply,  I  considered  they  approved  my  position. 

Mr.  WELLIN.  Sir,  one  gentleman,  Mr.  White,  of  Santa  Cruz,  rose 
in  his  place,  made  a  8|)eech,  and  did  not  approve— he  condemned  your 
course,  and  he  is  a  farmer  of  twenty-five  years'  experience  in  California, 
and  never  employed  a  Chinaman.  And  I  inquired  of  those  who  have 
seats  around  me — Mr.  Boucher,  Mr.  McConnell,  Mr.  Schomp,  and 
others— and  not  one  of  these  gentlemen,  all  farmers,  support  you.  You, 
sir,  stand  singly  and  alone.  But  he  would,  if  in  a  National  Constitu- 
tional Convention,  vote  to  abolish  all  naturalization  laws.  We  may 
all  feel  happy  that  the  Constitution  of  the  nation  was  made  by  men  of 
more  liberality.  Have  people  the  right  to  remove  an  objectionable 
thing  from  among  them?  We  have  shown  that  Morraonisni  was  driven 
out  of  Illinois  by  violence,  and  we  may  remind  you  of  a  memorable 
tea  party  in  the  Harbor  of  Boston;  and  not  many  years  ago,  in  Staten 
Island,  the  New  York  quarantine  buildings  were  considered  dan^rous 
to  the  health  of  the  people,  and  after  the  usual  waiting  and  petitions, 
one  night  a  great  fire  swept  them  all  away,  and  the  danger  was  removed 
forever.  Suppose  a  great  fire  should  occur  in  San  hrancisoo,  and  a 
nuisance  abated.  Fire  is  a  good  purifier;  but  we  hope  that  it  will  not  be 
required  by  a  free  people.  I  do  not  advocate  insubordination,  but  if  all 
relief  is  denied,  and  the  evil  of  which  we  complain  is  protected;  if  the 
laws  we  make  are  only  to  be  used  to  support  an  evil,  then  the  people 
must  remember  the  Boston  tea  party  and  the  people  of  Staten  Island. 

Our  learned  lawyers  have  been  as  much  at  sea  in  this  matter  as  the 
11. en  from  the  field  and  workshops.  Now,  I  am  losing  some  of  ray 
good  opinion  of  our  legal  gentlemen  on  constitutional  matters,  when  a 
simple  case  was  placed  in  their  hands  to  bring  an  appeal  by  this  Con- 
vention from  the  State  Controller,  on  the  payment  of  a  bill,  and  the 
matter  was  done  in  such  an  unprofessional  manner  that  their  case  was 
thrown  out.  I  believe  the  report  of  the  committee  should  be  adopted 
with  very  little  amendment,  and  await  the  action  of  the  Courts,  and 
then  do  whatever  the  times  may  demand,  and  I  am  fully  convinced 
that  if  the  presence  of  the  Chinese  was  as  injurious  to  the  rich  as  it  is  to 
the  poor,  a  remedy  would  soon  bo  found. 

A  year  ago  last  June,  some  Chinamen  located  in  the  fashionable  port 
of  New  York  and  built  their  wooden  shanty,  engaged  in  the  laundry 
business,  and  were  doing  well ;  but  one  morning  a  gang  of  men  came 
and  tore  down  the  house,  threw  its  contents  on  the  |^rouud,  stacked  the 
material  on  their  wagons  and  drove  off.  Now,  if  this  was  done  in  San 
Francisco,  what  name  would  they  get,  and  what  would  be  done?  They 
would  be  called  hoodlums,  and  be  punished  by  the  law.  But  this  was 
done  in  New  York  by  the  police,  and  the  materials  of  the  building 
carried  off  to  the  corporation  yard.    And  the  people  approved  of  the  act. 

Wait  till  the  Chinamen  get  to  going  East  in  considerable  numbers, 
and  we  shall  see  a  revulsion  of  sentiment  that  will  cause  these  proposed 
measures  to  be  regarded  in  a  very  different  light.  There  is  not  a  city  in 
the  Union  that  would  have  stood  what  San '  Francisco  has.  The  people 
have  been  patient  and  long  suffering,  and  they  are  looking  to  this  Con- 
vention for  some  legal  redress.  And  now  it  is  proposed  to  strike  out  first 
one  section  and  then  another,  until  there  will  be  nothing  left  of  the 
report.  I  say,  let  us  adopt  these  provisions,  and  let  their  constitution- 
ality be  tested  before  the  Courts.  If  the  Courts  shall  decide  them  to  be 
unconstitutional,  all  we  have  to  do  is  to  submit.  But  let  us  see  how  far 
we  are  permitted  to  go.  It  is  our  dutv  to  try  every  means  within  our 
power  to  do  away  with  this  curse,  and  if  we  do  not  make  the  attempt 
we  will  never  accomplish  anything. 

RRMARKS  or  MR.  DITDLKT. 

Ma.  DUDLEY,  of  Solano.  Mr.  Chairman:  I  will  do  as  much  asany 
member  on  this  floor  to  remedy  this  matter.  Section  four  has  already 
been  stricken  out,  because  it  was  considered  to  be  in  contravention  of  the 
treaty  between  China  and  the  United  States.  Section  five,  notwith- 
standing the  eloquent  argument  of  the  gentleman  from  £1  Dorado,  I 
consider  to  be  in  contravention  of  section  five  of  the  treaty  with  China, 
which  recognizes  the  right  of  men  to  change  their  residence.  I  am, 
therefore,  in  favor  of  strilcing  it  out. 

SPEECH   OF   MR.    WHITE. 

Mr.  WHITE.     Mr.  Chairman:  I  offer  an  amendment  to  iectioD 
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five.  I  offer  it  for  the  reason  thai  the  Convciitiou  seems  to  be  rather 
tender-footed  on  tlie  proposition  to  prohibit  Chinamen  from  residing 
here,  and  I  am  willing  to  put  somotlilng  in  that  will  qualify  it.  I  am 
astonished,  after  the  universal  expression  of  opinion  on  this  floor,  that 
the  Convention  should  be  so  tender-fooled.  I  am  astonished  that  the 
Convention  should  have  rejected  section  four,  contrary  to  the  expressed 
desire  of  its  members.  I  cannot  understand  the  difference  between 
section  four  and  section  five,  though  iny  friend  Larkin  voted  in  favor 
of  striking  out  section  four.  I  think  they  are  exactly  the  same,  and  I 
am  in  hopes  my  amendment  will  suit  the  gentlemen,  because  it  pro- 
vides that  no  force  shall  be  used.  Now,  sir,  I  mean  to  support  the 
amendment  of  Ju'dge  Hager  with  all  ray  energy  when  the  time  comes 
for  it  to  be  introduced  again,  I  believe  it  does  the  whole  business, 
while  I  believe  it  does  not  conflict  with  the  laws,  or  the  treaties,  or  the 
Constitution  of  the  United  States.  I  think  he  has  already  shown  that 
it  does  not  conflict.  It  will,  of  course,  be  some  inconvenience  to  white 
immigrants  arriving  here,  but  we  must  do  something  if  we  wish  to 
accomplish  anything.  They  will  be  put  to  some  inconvenience,  but  it 
will  only  be  temporary.  That,  in  my  opinion,  will  end  the  matter.  I 
believe  it  will  accomplish  more  than  the  entire  report  of  the  committee 
towards  driving  the  Chinese  out  of  the  country.  I  ofi°er  this  as  an 
amendment : 

"tSitc.  5.  The  Governor  shall,  by  proclamation,  forbid  the  entrance  into 
this  State,  after  the  first  day  of  January,  eighteen  hundred  and  eighty, 
of  any  Chinaman  or  Mongolian.  Any  such  person  arriving  in  this  StAte 
after  the  first  day  of  January,  eighteen  hundred  and  eighty,  may  be 
expelled  from  the  State  by  such  means  as  may  be  prescribed  by  the 
Legislature;  provided,  iUkI  nothing  in  this  section,  nor  any  law  passed  in 
pursuance  thereof,  shall  authorize  the  Governor,  or  any  State  officer,  in 
the  expulsion  of  any  such  Chinese  or  Mongolian,  to  forcibly  resist  the 
civil  or  military  power  of  the  United  State's.  If  the  Governor  shall  be 
prevented  from  enforcing  this  section,  or  the  laws  made  in  pursuance 
thereof,  by  the  Government  of  the  United  States,  then  it  shall  be  the  duty 
of  the  Governor  to  take  such  action  as  will  enable  him  to  contest  the 
right  of  the  United  States  to  prevent  the  execution  and  enforcement  of 
this  section,  and  the  laws  made  in  pursuance  thereof,  before  the  Supreme 
Court  of  the  United  States." 

8PIECH  OF  KB.   INDBEWS. 

Mb.  Andrews.  Mr.  Chairman:  Now  that  the  Convention  has 
stricken  out  section  four,  I  am  in  hopes  they  will  not  strike  out  section 
five.  I  don't  see  why  the  motion  was  made  to  strike  out  section  four, 
because,  in  my  view,  section  four  was  the  best  section  reported  by  the 
committee.  Why?  Because  it  strikes  directly  at  the  evil.  It  was 
defeated  because  members  thought  that  it  was  going  beyond  the  powers 
of  the  State.  I  claim  that  it  is  an  o|>en  question  as  to  the  power  of  the 
State.  Notwithstanding  the  authorities  that  have  been  cited  here,  and 
the  arguments  that  have  been  made,  I  claim  that  this  is  an  open  ques- 
tion, and  that  if  it  ever  is  determined,  it  will  be  determined  in  favor  of 
sections  four  and  five.  Mr.  Chairman,  I  will  read  you  a  paragraph  from 
the  decision  of  Justice  McLean,  in  the  Passenger  cases,  which  has  not 
yet  been  read,  page  one  hundred  and  thirty-two,  seventeenth  of  Curtis: 

"  No  one  has  yet  drawn  the  line  clearly,  because,  perhaps,  no  one  can 
draw  it,  between  the  commercial  power  of  the  Union  and  the  municipal 
power  of  a  State.  Numerous  cases  have  arisen,  involving  these  powers, 
which  have  been  decided,  but  a  rule  has  necessarily  been  observed  as 
applicable  to  the  circumitanoes  of  each  case.  And  so  must  every  cose  be 
adjudged." 

Now,  sir,  from  the  discussion  on  this  floor,  I  believe  it  will  be  con- 
ceded as  a  fact  that  we  must  stop  this  Chinese  immigration,  or  the 
civilization  of  this  country  will  be  destroyed.  We  must  stop  this  Chi- 
nese immigration,  or  our  State  will  be  destroyed.  Thai,  sir,  is  the 
proposition,  and  I  believe  that  nine  tenths  of  those  on  this  floor  are  of 
that  opinion.  It  is  admitted  to  be  a  fact,  and  I  believe  it  to  be  a  fact  as 
much  as  I  believe  Miat  I  am  standing  on  this  floor.  I  believe  it  to  be  a 
fact  that  this  immigration  must  be  arrested,  or  our  civilization  will  be 
destroyed — that  being  an  admitted  fact,  let  us  see  what  this  same  decision 
says: 

"  In  giving  the  commercial  power  to  Congress  the  States  did  not  part 
with  that  power  of  self-preservativui  which  must  be  inherent  in  every 
organized  community.  They  may  guard  against  the  introduction  of 
anything  which  may  corrupt  the  morals  or  endanger  the  health  or  lives 
of  their  citizens." 

I  say  this,  sir,  that  if  the  (question  involved  in  these  two  sections  ever 
was  decided,  it  was  decided  m  favor  of  the  State  having  the  power  to 
regulate  this  matter.  This  is  a  question  that  must  be  met,  and  I  am  in 
favor  of  meeting  it  squarely,  and  for  that  reason  I  was  in  favor  of 
section  four.  It  becomes  us,  in  view  of  the  surroundings,  to  meet  these 
questions  as  Americans  ought  to  meet  every  question,  fairly  and  squarely, 
and  the  question  was  sijuarely  met  in  section  four,  which  has  been 
stricken  out.  What  is  our  position  7  We  are  the  advance  guard  of  civi- 
lization. We  are  here  at  the  front,  at  the  western  margin  of  the  empire. 
We  are  here,  sir,  meeting  and  facing  this  evil,  that  if  it  cannot  be  met 
and  overcome  here  will  not  only  destroy  American  civilization  on  the 
Pacific  Coast,  but  it  will  destroy  American  civilization  throughout  the 
land. 

Now,  sir,  certain  gentlemen  talk  as  though  the  friendsof  these  measures 
were  advocating  revolution.  Nothing  of  the  kind.  I  do  not  under- 
stand that  when  we  are  standing  here  contending  for  our  right  to  deal 
with  this  question,  independent  of  the  Federal  Government,  that  we  are 
advocating  revolutionary  measures.  This,  at  least,  is  an  open  question, 
and  it  is  a  question  that  ought  to  be  tried  by  the  highest  tribunal  in  the 
land.  We  arguing,  not  in  the  spirit  of  a  revolution,  but  in  a  spirit  that 
becomes  American  citizens,  ana  if  the  decision  is  against  us  we  will 
accept  it  in  the  same  spirit.  I  regret  to  hear  any  threats  of  riot  and 
revolution.    I  concur  with  the  gentleman  from  San  Francisco,  Mr.  Beer- 


slochcr,  that  this  government  is  drifting  into  absolutism.  I  concur  with 
him  in  that.  But  riot  and  revolution  and  violence  only  tends  to  make 
absolutism.  It  will  have  no  other  effect.  And  I  aiu  satisfied  that  if  the 
remedy  proposed  in  sections  four  and  five  should  fail,  that  the  Federal 
Government  will  help  us  out.  I  hope  section  five  will  not  be  stricken 
out.  I  am  sorry  that  section  four  has  been  stricken  out,  for  I  would  like 
to  see  a  test  case  made  up  on  these  two  sections.  The  same  question  is 
involved  in  section  five  that  was  contained  in  section  four,  and  I  hope 
that  the  Convention  will  not  strike  it  out. 

SPKECH  or  HB.   BABBODB. 

Mb.  BARBOUR.  Mr.  Chairman :  My  opinion  is  that  members  of 
this  Convention  who  found  themselves  unaole  to  support  section  four, 
will,  upon  examination  of  section  five,  discover  sufficient  difference  in 
the  two  sections  perhaps  to  enable  them  to  support  section  five.  The 
one  might  have  been  of  questionable  character  and  in  conflict  with  the 
federal  power  in  prohibiting  immigration.  The  other  relates  to  the 
power  oi  the  Stale  acting  within  its  own  jurisdiction.  And  gentlemen 
who  could  not  support  section  four  on  account  of  their  construction  of 
the  Federal  Constitution,  may  safely  support  section  five  to  brin^  this 
question  to  a  judicial  determination.  Now,  what  is  it  we  are  seeking  to 
accomplish  here?  The  first  thing  is  to  obtain  the  judgment  of  this 
Convention,  as  the  judgment  of  the  people  of  the  State  of  California, 
andtohavethat  judgment  recorded  in  tlie  Constitution, because  there  can 
be  no  better  test  of  the  sentiments  and  wishes  of  the  people  of  a  State. 
All  the  authorities  are  that  a  Constitutional  Convention  represents  the 
sovereign  people  of  a  State  in  a  sovereign  capacity  better  than  any  other 
body.  We  obtain  a  list  of  the  members  representing  them,  and  then  send 
the  work  back  to  them  for  their  ratification.  This  Convention  must  put 
these  declarations  in  the  Constitution  in  order  to  comply  with  the 
pledges  they  made  to  the  State.  We  expressly  pledged  ourselves  to 
bring  the  whole  power  of  the  State  to  bear  for  the  eradication  of  this 
evil.  IIow  is  it.  sir,  that  these  gentlemen  s|>eak  here  day  after  day, 
declaring  themselves  op|x>sod  to  Chinese  immigration,  and  then,  when 
we  ask  tnem  to  put  themselves  on  record  in  favor  of  using  some  of  the 
admitted  powers  of  the  State  to  suppress  this  evil,  they  suddenly  become 
religious  and  refuse  us  their  aid  1  We  are  soon  to  be  called  upon  to  vote 
upon  a  proposition  here  which  is  based  upon  the  powers  of^  the  State, 
wliich  powers  have  never  been  denied,  and  cannot  be  denied,  by  any 
gentleman  upon  this  floor.  The  Stiitc  is  clothed  with  this  sovereignity 
in  regard  to  the  regulation  of  its  internal  aSiiirs.  As  a  proposition  of 
law  this  cannot  be  controverted.  I  endeavored  to  obtain  from  gentle- 
men here  a  declaration  that  they  were  in  favor  of  going  to  the  very 
verge  of  constitutional  law.  I  wanted  to  obtain  from  them  an  express 
declaration  that  they  were  in  earnest  in  using  these  powers  which  are 
not  questioned  to  prohibit  this  immigration,  the  powers  which  the  State 
does  iwssess  over  its  internal  affairs,  in  the  regulation  of  its  business,  its 
governmental  affairs,  its  public  works,  and  everything  of  that  kind, 
which  powers  have  never  ocen  denied. 

You  nave  adopted  a  provision  forbidding  corporations  from  employing 
Chinamen.  But  do  you  think  that  is  a  sufficient  remedy?  bo  you 
expect  that  the  people  will  be  satisfied  with  that  alone?  Suppose  you 
do  forbid  them ;  what  is  the  result?  You  drive  them  outof  one  employ- 
ment into  another.  When  they  overrun  one  line  of  industry  they  will 
take  up  another.  When  they  cannot  cook  and  wash  they  will  make 
shoes.  We  all  know  that.  They  came  to  California  to  dig  gold.  That 
was  what  they  came  for  in  the  beginning.  But  their  imitative  powers 
are  such  that  they  have  worked  themselves  into  nearly  all  our  factories, 
and  they  can  resort  to  various  pursuits  when  the  corporations  cease  to 
employ  them.  But  that  provision  amounts  to  something.  It  is  good  as 
far  as  it  goes,  but  it  will  not  be  satisfactory  to  the  people  of  this  State,  I 
can  most  solemnly  assure  you.  We  must  do  more  than  that.  If  you 
drive  him  out  of  one  branch  be  will  «nter  others,  and  still  come  in  com- 
petition with  while  labor.  It  is  as  broad  as  it  is  long.  And  this  trifling 
will  not  satisfy  the  people.  They  ask  for  bread,  and  they  will  not  b« 
satisfied  with  a  stone.  I  am  in  favor  of  adopting  this  section.  Of  course 
it  only  declares  that  they  shall  not  be  allowed  to  settle  here.  But  it  is 
the  basis  upon  which  legislation  is  to  be  built.  I  therefore  hope  the 
Convention  will  adopt  the  section. 

BEMABES  OF  liB.  BETNOLDS. 

Mb.  EEY'NOLDS.  Mr.  Chairman :  When  last  on  the  floor  I  had  a 
few  words  to  say  in  reference  to  sections  four  and  five.  I  have  no  par- 
ticular objections  to  sections  five  and  seven,  if  they  are  to  be  adopted  as  a 
declaration  of  principles,  though  one  is  a  repetition  of  the  other.  I  do 
not  know  that  there  is  any  particular  objection  to  it. 

SFEECa  OF  MB.  BOWABD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman  :  I  wish  to  tar  that 
the  position  taken  by  the  .gentleman  from  El  Dorado,  Mr.  Larkin,  it 
somewhat  confused  as  regards  the  Constitution  of  Illinois.  The  Consti- 
tution of  the  State  of  Illinois,  of  eighteen  hundred  and  forty-eight, 
says: 

"The  General  Assemply  shall,  at  its  first  session  under  the  amended 
Constitution,  pass  such  laws  as  will  effectually  prohihit  free  persons  of 
color  from  immigrating  to  and  settling  in  this  State,  and  to  effectually 
prevent  the  owners  of  slaves  from  bringing  them  into  this  State  for  the 
purpose  of  setting  them  free." 

I  will  ask  the  Secretary  to  read  a  portion  of  article  thirteen,  of  the 
Constitution  of  Indiana,  of  eighteen  hundred  and  fifty-one. 

The  SECRETARY  read : 

"  Section  1.  No  negro  or  mulatto  shall  come  into  or  settle  in  the 
Stat«  after  the  adoption  of  this  Consitution. 

"  Sec.  2.  All  contracts  made  with  any  negro  or  mulatto  coming  into 
the  State,  contrary  to  the  provisions  of  the  foregoing  section,  shall  b« 
void;  and  any  person  who  shall  employ  such  negro  or  mulatto,  or 
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otherwUe  encourage  him  to  remain  in  the  State,  shall  be  fined  iu 
anj  sum  not  less  than  ten  dollars,  nor  more  than  five  hundred 
dollara." 

There  seems  to  be  a  large  number  of  gentlemen  in  this  Convention 
who  are  in  the  position  of  the  man  dovn  East  in  regard  to  the  Maine 
liquor  law.  He  said  he  was  in  favor  of  the  law  but  against  its  execu- 
tion. [Laughter.]  They  all  deprecate  this  evil,  and  admit  that  it  ia 
monstrous — a  terrible  thing.  But  they  say  they  can't  do  anything;  that 
we  are  tied  up;  that  we  have  no  power.  Now,  sir,  that  whs  before  the 
Supreme  Court  of  the  United  States,  and  they  decided  that  the  State  had 
the  power,  as  a  matter  of  self-defense,  to  exclude  a  population  deemed 
injurious,  notwithstanding  it  was  an  interruption  of  commerce.  That 
is  what  Judge  McLean  said ;  that  is  what  Judge  Wayne  said.  As  a 
matter  ofsel^defense  the  Slate  has  a  right  to  exclude  an  obnoxious  pop- 
alation.  Now,  Mr.  Chairman,  I  must  say  that  it  is  a  little  extraordi- 
nary that,  with  this  great  evil  banging  over  us,  we  are  not  willing  to  go 
toibe  extent  that  the  States  of  Illinois  and  Indiana  were  willing  to  go  to 
in  relation  to  mulattoes  and  negroes.  It  shows  one  thing,  I  think,  con- 
clusively, that  if  the  United  States  had  not  been  reinforced  by  these 
Western  men,  she  never  would  have  won  the  fight,  and  that  the  men  of 
the  West  have  at  least  some  courage,  moral  and  physical,  and  they  are 
willingtotakesomeof  these  consequences,  be  they  what  they  may.  Now, 
tre  we  not  willing  to  act  when  we  are  supported,  as  I  say  we  are,  as  I 
say  the  Supreme  Court  of  the  United  States  has  decided  we  are,  are  we 
not  bound  to  act?  For,  in  almost  every  case,  that  has  been  cited  here  by 
the  other  side,  relates  to  a  tax  which  was  levied  before  the  immigrants 
had  landed. 

Mr.  Chairman,  there  is  and  always  has  been  in  this  State  a  party  in 
favor  of  Chinese  immigration,  and  there  is  now.  They  have  not  all 
got  the  frankness  of  my  friend  from  Sonoma,  Mr.  Stuart,  but  while 
they  do  not  care  to  acknowledge  it,  they  are  none  the  less  in  favor  of  it. 
They  are  in  favor  of  it,  but  have  not  the  courage  to  say  so.  These  large 
corporations  are  in  favor  of  this  cheap  labor.  The  man  who  cultivates 
thousands  of  acres  is  in  favor  of  this  cheap  labor;  the  more  he  can  get 
of  it  the  larger  h  is  profits  will  be,  and  the  more  he  is  in  favor  of  it.  That 
ia  the  position  we  are  in  to-day,  sir. 

Mb.  JOYCE.  Don't  you  think  the  majority  of  this  Convention  are 
in  favor  of  it? 

Mb.  HOWARD.  I  do  not  know  what  they  are  in  favor  of.  To  my 
mind  the  principle  of  section  five  is  the  same  as  section  four.  I  shall 
support  it  because  I  believe  we  have  the  constitutional  right  to  do  it; 
because  the  Supreme  Court  of  the  United  States,  which  is  the  final 
whiter  on  constitutional  law,  has  said  so.  And  even  if  the  State  Con- 
itit4ition8  to  which  I  have  referred,  were  in  some  respects  contrary,  they 
are  entitled  to  great  weight  with  me.  But  it  so  happens  that  they  are 
quite  the  contrary. 

Sow,  sir,  it  has  been  said  by  my  friend  from  Sacramento,  Doctor 
Caples,  that  this  question  has  been  construed  and  settled  by  Judge 
Grant,  and  that  since  then,  the  States  have  no  rights.  Well,  sir,  I  pre- 
fer the  decisions  of  the  Supreme  Court  of  the  United  States  to  that  of 
Judge  Grant 

Mb.  C.\PLES.  If  the  gentleman  will  permit  me,  he  is  mistaken.  I 
did  not  say  that  the  States  nad  no  rights  since.  I  did  say  that  I  believed 
that  great  decision  had  colored  and  influenced  the  opinions  and  decisions 
of  Courts  and  changed  popular  opinion. 

Mb.  HOWARD.  I  am  glad  to  hear  the  gentleman  admit  that  the 
States  have  still  some  rights  left,  notwithstanding  the  decision  of  Chief 
Justice  Grant.  As  I  was  about  to  say,  I  acknowledge  that  Chief  Justice 
Grant  is  weighty  on  nepotism,  the  third  terra,  and  imperialism;  but  ou 
questions  of  constitutional  law,  the  gentleman  will  excuse  me  for  pre- 
lening  the  authority  of  the  Supreme  Court  of  the  United  States,  and 
wpecislly  as  expressed  in  their  judgments  since  the  rebellion.  They 
na,veputan  end  to  bayonet  government,  I  trust  never  to  be  revived  in 
this  countiy.  It  is  due  to  that  Court  to  say,  that  amid  all  the  bitterness 
■and  violence  of  party  and  sectional  conflict,  it  has  maintained  the  true 
principles  of  the  government,  and  as  a  general  thing  the  rights  of  the 
States. 

Now,  sir,  I  say  that  the  fifth  section  is  supported  by  the  Constitution 
of  the  United  Stales;  supported  by  the  decisions  of  the  Supreme  Court 
of  the  United  States;  and  for  that  reason  I  shall  vote  against  the  motion 
to  strike  out.  I  shall  also  vote  for  Judge  Hager's  proposition,  with  some 
amendments  that  are  necessary.  But  the  fifth  section  is  clear,  and  is 
wpported  by  the  decisions  of  the  highest  tribunals  in  the  land. 

M«.  WHITE.     I  withdraw  my  amendment  for  the  present. 

Tai  CHAIRMAN.  The  gentleman  from  Santa  Cruz  withdraws  his 
amendment  temporarily. 

SFEKCB  or  MB.  CiPLES. 

Ut.  CAPLGS.  I  am  sonj  to  be  engaged  in  the  thankless  task  of 
tearing  down  the  beautiful  air  castles  built  by  the  distinguished  gentle- 
man from  Los  Angeles.  I  am  really  surprised  to  hear  the  distinguished 
gentleman  from  Los  Angeles  draw  a  parallel,  or  assume  to  draw  a  par- 
allel, between  the  provisions  of  the  Constitution  of  Illinois  of  eighteen 
hundred  and  forty-eight,  and  the  Constitution  of  Indiana,  in  excluding 
the  free  negroes  and  mulattoes  from  that  State.  Why,  the  gentleman 
knows  very  well  that  there  was  no  Burlingame  treaty  in  existence  at 
that  time.  We  had  no  treaty  with  the  King  of  Dahomey,  or  with  the 
Soathem  Stat^.  It  was  years  and  years  before,  and  there  is  no  parallel 
•t  all  in  the  cases.  The  section  declares  that  the  Chinese  shall  not  reside 
in  California.  The  treaty  declares  in  express  terms  that  they  shall 
"•ido  in  California  if  they  want  to.  Now  if  my  distinguished  friend 
bmn  Loe  Angeles  had,  like  the  Pope,  fulminated  a  bull  against  the 
Boriingame  treaty,  I  would  have  joined  him  with  all  my  heart. 

M».  HOWARD.  The  gentleman  will  excuse  me,  but  that  is  precisely 
whit  I  have  done.  I  say  the  treaty,  so  far  as  it  conflicts  with  our  power 
wodode  this  class  of  people,  is  totally  void. 


Mk.  CAPLG3.  I  took  an  oath,  when  I  entered  upon  my  duties  here, 
to  support  the  Constitution  of  the  United  States,  and  the  donstitution  of 
the  State  of  California.  The  Constitution  of  the  United  States  declares 
that  the  Constitution,  and  the  laws  enacted  in  pursuance  thereof,  and  the 
treaties  made  in  pursuance  thereof,  are  the  supreme  law  of  the  land. 
The  treaty — and  I  am  free  to  say  that  it  is  the  sum  of  all  villainies — 
nevertheless  the  treaty  is  the  supreme  law  of  the  land,  and  I  have  sworn 
to  support  it.  And  I  say  it  declares  in  plain  specific  language,  that  these 
people  shall  have  the  right  to  come  and  reside  here,  while  this  fifth  section 
says  they  shall  not  reside  here. 

Mr.  AYEKS.    I  desire  to  ask  a  question. 

MB.CAPLES.    Yes,  sir. 

Mr.  AYERS.  If  the  treaty  violates  the  Constitution  of  the  United 
States,  then  it  cannot  be  constitutional,  and  by  adhering  to  the  treaty 
we  would  be  violating  the  Constitution  of  the  United  States,  which  is 
higher  than  the  treaty. 

Mr.  CAPLE8.  The  gentleman  raises  a  constitutional  question  that 
roust  be  determined  by  the  Federal  authorities  and  the  Courts.  It  has 
iy>t  been  declared  unconstitutional,  and  like  a  law  is  binding  until  it  is 
repealed  or  declared  unconstitutional.  I  am  free  to  concur  with  the 
gentleman  that  the  treaty  is  in  conflict  with  the  letter  and  spirit  of  the 
Constitution  of  the  United  States.  But  until  it  is  so  declared  and  set 
aside  it  is  binding. 

Mb.  AYERS.  Allow  me  to  ask  how  we  can  make  a  case  in  order  to 
test  the  (}ue8tion  as  to  whether  it  is  constitutional  or  not,  if  we  cannot 
make  it  m  this  way.  What  we  want  is  to  make  a  case  to  test  that  very 
question. 

Mb.  CAPLES.  a  case  can  be  made — there  is  no  difficulty  in  that 
respect.  But  I  think  there  could  not  be  a  worse  way  than  to  incorporate 
a  provision  that  is  clearly  in  direct  conflict  with  the  laws  and  treaties  of 
the  United  States.  The  gentleman  asks  how  we  are  going  to  make  this 
test.  Iiet  the  Legislature  enact  a  law,  and  if  it  is  set  aside  as  being 
unconstitutional,  there  is  no  harm  done.  But  if  we  put  in  the  Constitu- 
tion of  the  State  a  provision  that  is  clearly  in  conflict  with  the  Constitu- 
tion of  the  United  States,  we  cannot  repeal  it,  and  that  is  where  the 
principal  objection  comes  in.  It  will  defeat  the  Constitution  and  swamp 
it  out  of  sight.  1  desire  that  we  shall  make  a  Constitution  that  shall  be 
adopted  b^  the  people.  If  we  load  it  down  with  thin^  of  this  kind,  it 
will  be  rejected.  I  am,  therefore,  in  favor  of  the  motion  to  strike  out 
section  five. 

The  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  sec- 
tion five. 

8PIECH   or   VR.   WEST. 

Mb.  WEST.  Mr.  Chairman :  A  few  weeks  ago  the  people  of  Califor- 
nia were  surprised  that  an  individual  of  some  note,  and  of  some  repu- 
tation for  truth,  having  something  of  a  position  in  the  political  world, 
should  assert  in  Washington  that  the  people  of  California  were  not 
opposed  to  Chinese  immigration ;  that  only  Kearney  and  some  of  the 
ignorant  Irish  followers  were  opposed  to  the  Chinese.  Now,  sir,  this 
Convention  is  supposed  to  represent  the  public  sentiment  of  California. 
It  is  supposed,  by  its  acts,  to  reflect  the  will  and  sentiments  of  the  people 
of  the  State.  Now,  if  the  vote  taken  by  this  Convention  upon  th^ 
motion  to  strike  out  section  four  of  the  report  of  the  Committee  un  Chi- 
nese Immigration  is  a  correct  criterion  of  the  opinions  of  the  members 
of  this  Convention,  then  the  people  of  California  are  not  properly  repre- 
sented, and  there  will  be  a  seeming  verification  of  Mr.  Bee's  statement, 
that  it  is  only  the  ignorant  Irish  who  are  iu  favor  of  stopping  Chinese 
immigration. 

Now,  one  word  in  regard  to  the  decision  of  Chief  Justice  Grant.  I 
was  one  of  the  jurymen  who  helped  to  decide  the  question  upon  that 
occasion,  and  I  speak  for  the  balance  of  the  jury  when  1  say  that  the 
question  there  decided  was  that  a  State  of  this  Union  could  not  secede, 
and  that  the  laws  of  Congress,  made  in  pursuance  of  the  Constitution 
of  the  United  States,  should  be  obeyed,  and  the  citizens  of  this  |;overn- 
meut  who  believed  in  those  principles  defended  them  with  their  lives, 
and  by  their  sacred  honor.  But,  sir,  I  deny  in  toto  the  assumption  that 
any  part  of  the  question  was  in  issue.  I  say,  as  my  colleague  has  said, 
that  the  only  way  to  try  the  constitutionality  of  that  treaty  is  to  make 
up  a  case  and  take  it  before  the  proper  tribunal.  I  say  this  is  one  of 
the  highest  rights  of  an  American  citizen,  and  I  shall  vote  in  favor  of 
retaining  section  five.  Therefore  I  hope  that  the  motion  made  by  the 
gentleman  who  represents  the  equincwtial  line  will  be  voted  down  by 
this  Convention,  and  that  we  shall  retain  it  simply  as  a  proposition 
declaring  that  the  further  immigration  of  the  Chinese  into  this  State  as 
cilizens,l>ecoming  citizens,  shall  not  be  allowed.  By  striking  it  out  you 
give  the  lie  to  the  assertion  that  the  people  of  this  State  are  opposed  to 
Chinese  immigration.  If  we  put  that  declaration  iu  the  Constitution, 
we  simply  declare,  as  the  representatives  of  the  people  of  this  State,  that 
the  further  immigration  of  Chinese  into  this  State  is  subversive  of  the 
best  interests  of  the  people,  and  that  therefore  we  enter  our  solemu  pro- 
test against  it.  Upon  that  provision  we  will  go  to  the  Courts  and  appeal 
to  them  to  protect  us,  and  defend  us  in  our  rights.  It  will  be  valuable 
as  an  official  protest,  even  if  for  no  other  purpose. 

Mr.  CAPLES.    Allow  me  a  question. 

Me.  WEST.    Certainly.  « 

Mr.  CAPLES.  Is  the  gentleman  not  aware  that  the  Committee  on 
Chinese  have  under  consideration,  and  in  course  of  preparation,  a 
memorial  to  Congress  on  this  subject,  in  which  it  is  expectea  there  will 
be  universal  condemnation  of  this  evil? 

Mb.  west.  I  am  aware  of  that  fact,  and  I  know  that  so  long  as  we 
content  ourselves  with  drafting  memorials  so  long  will  we  be  left  with- 
out aid.  Y'ou  know  the  axiom — "  the  gods  help  those  who  help  them- 
selves." How  will  our  memorial  be  received  by  Congress,  and  the 
people  on  the  other  side  of  the  mountains,  when  the  -  record  of  the  vote 
by  which  this  Convention  has  stricken  out  section  five  has  gone  along 
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with  it?  I  hope  that  we  shall  show  to  Congress  that  we  are  trying  to 
do  something  to  help  ourselves,  for  so  long  as  they  believe  we  are  not 
in  earnest  they  will  do  nothing  in  the  matter.  I  hope  this  section  will 
be  adopted.  You  need  have  no  fears  about  this  being  a  load  for  the 
Constitution  to  carry,  it  will  commend  itself  to  the  ^<x>d  judgment  of 
the  people  of  this  State,  and  they  will  adopt  our  Constitution. 

■KUIBKS   OP  HB.   BOLri. 

Mr.  ROLFE.  I  hope  this  section  will  be-  stricken  out,  for  if  section 
four  was  unconstitutional,  this  section  certainly  is  none  the  less  so. 

Me.    BEERSTECHER.    Mr.  Chairman  :    I  rise  to  a  point  of  order. 

The  chairman.     The  gentleman  will  state  his  point  of  order. 

Mr.  BEERSTECHER.  I  believe  we  have  a  rule  which  says  that 
no  gentleman  shall  speak  more  than  once.  The  gentleman  from  San 
Bernardino  has  already,  I  believe,  spoken  to  this  section. 

The  CHAIRMAN.  The  ooint  of  order  is  not  well  taken.  If  any 
other  gentleman  deaires  the  noor  he  can  have  it,  if  not  the  gentleman 
will  proceed. 

Mb.  ROLFE.  I  say  we  have  already  had  test  cases.  The  LegislatuR 
made  a  test  case  and  got  defeated,  and  the  Burlingame  treaty  was  sus- 
tained. Now,  I  say,  the  gentlemen  are  doing  an  injustice  when  they  say 
that  the  vote  on  ihis  section  will  reflect  the  sentiment  of  the  Convention 
or  the  sentiment  of  the  State  at  large  upon  the  Chinese  question.  I  say 
they  are  mistaken.  It  does  not  reflect  the  sentiment  of  this  Convention, 
as  to  whether  they  are  in  favor  of  or  opposed  to  Chinese  immigration. 
It  is  merely  a  question  of  constitutional  law.  I  am  as  much  opposed  to 
Chinese  immigration  as  any  man  on  this  floor,  but  my  conscieuce  tells 
me  that  this  is  an  open  violation  of  the  Constitution  of  the  United  States, 
which  I  have  taken  an  oath  to  support,  and  I  will  not  vote  for  any  such 

F revision.    It  is  clearly  a  violation  of  Ibo  supreme  law  of  the  land,  and 
am  not  ready  to  place  myself  in  an;|r  such  attitude. 
Tbb  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out  sec- 
tion Ave. 

Division  being  called,  the  committee  divided,  and  the  motion  to  strike 
out  was  lost — ayes,  43 ;  noes,  60. 

Mb.  STEELE.    Mr.  Chairman:    I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 
Carried. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

IDJODBMHEXT. 

Mb.  6RE00.    Mr.  Chairman :  I  move  we  do  now  adjourn. 
Carried. 

And,  at  five  o'clock  and  seven  minutes  r.  u.,  the  Convention  stood 
adjourned. 


SEVENTY-EIGHTH    DAY. 

Sacbahknto,  Saturday,  December  14th,  1878. 

The  Convention  met  in  regular  session.  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barnes, 

Barry, 

Barton, 

Beerstecher, 

Belcher, 

Bell, 

Blackmer, 

Boggs, 

Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Charles, 

Condon, 

Oowden, 

Cross, 

Crouch, 

Davis, 

Dean, 

Dowling, 

Doyle, 


Grace, 

Gregg, 

Hager, 

Hale, 

Uall, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Herrington, 

Hitchcock, 

Holmes, 

Howard, 

Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Jones, 

Joyce, 

Kelley, 

Keyes, 

Kleine, 

Laine, 

Lampson, 


Dudley,  of  San  Joaquin,  Larkin, 

Dudley,  of  Solano,         Iiarue, 

Dunlap,  •         Lewis, 

Edgerton,  Lindow, 

Estey,  Mansfield, 

Evey,  Martin,  of  Santa  Cruz, 

Farrell,  McCallum, 

Filcher,  McComas, 

Finney,  McConnell, 

Freeman,  McCoy, 

Freud,  McNutt, 

Garvey,  Miller, 

Gorman,  Mills, 


Moflat, 

Moreland, 

Morse, 

Murphy, 

Nason, 

Neunaber, 

Noel, 

Porter, 

Prouty, 

Reed, 

Reynolds, 

Rhodes, 

RiYr"' 

Schell, 

Schomp, 

Sburtlefl", 

Smith,  of  Santa  Clara, 

Smith,  of  4tb  District, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 


Swenson, 

Swing, 

Terry, 

Thompson, 

Tinnin, 

Townsend, 

TuUy, 

Turner, 

Tuttle, 

Van  Voorhies, 

Walker,  of  Marin, 

Walker,  of  Tuolumne, 


West, 

Winans, 

Wickes, 

Wyatt, 

White, 

Mr.  President. 

ABSIHT. 

Hilbom, 

Pulliam, 

Lavigne, 

Reddy, 

Martin,  of  Alameda, 

Shatter, 

McFarland, 

Shoemaker, 

Nelson, 

Vacquerel, 

O'Donnell, 

Van  Dyke, 

Ohleyer, 

Waters, 

O'Sullivan, 

Wilson,  of  Tehama, 

Overton, 

Wilson,  of  1st  District. 

Webster, 

Weller, 

Wellin, 

Berry, 

Biggs, 

Campbell, 

Chapman, 

Eagon, 

Estee, 

Fawcctt, 

Glascock, 

Graves, 

LIAVI  OF  ABSENCE. 

Leave  of  absence  for  one  day  was  granted  Messn.  Ohleyer,  Chapman, 
Nelson,  O'Sullivan,  Lavigne,  and  O'Donnell. 

Indefinite  leave  of  absence  was  granted  Mr.  Estee,  on  account  of  sick- 
ness. 

Biz  days  leave  of  absence  was  granted  Mr.  Waters. 

THE    JOVBXAL. 

Mb.  TINNIN.    Mr.  President:  I  move  that  the  reading  of  the  Journal 
be  dispensed  with,  and  that  the  Journal  stand  approved. 
Carried. 

PKIIIIOIC. 

Mb.  CONDON  presented  the  following  petition  from  the  Carpenters' 
and  Millmen's  Association,  signed  by  several  hundred  citizens  of  Cali- 
fornia, against  the  employment  of  convict  labor  by  contractors : 

CABPENTBB8'  AND    MILLKEN'S  ASSOCIATION. 

Resolutions  passed  by  the  Carpenters'  and  Millmen's  Association  of  San 

Francisco. 
To  the  memben  of  the  Constitutional  Convention: 

Whcrbas,  The  employment  of  convict  Ubor  by  private  IndiTldaalf  or  corporations 
in  industrial  punuitjt  if  a  crime  against  the  laws  of  ]x>lit)cal  economy,  as  it  thereby 
comes  in  competition  vritli  free  labor,  and  reduces  the  wages  to  such  a  point  that 
it  is  impossible  to  exist  as  a  human  l>eing;  and  whereas,  there  is  at  present  in  the 
State  Prison  at  San  (juentin  a  large  number  of  prisoneia  empl  lyed  in  makiog 
sash,  doon,  and  blinils,  by  contractorfi,  at  tifty  cents  per  day  ■  therefore,  be  it 
i?«o/r«/,  6y  the  Oirpentert^  and  MiUmtiCt  Attociation  of  San  Francitco,  That 
we  petition  the  delegates  of  the  (.\>iistitutional  Conrontjon,  now  in  session  at  Sacra- 
mento, that  they  adopt  a  clause  in  the  new  (^institution  that  will  forever  prohibit 
the  employment  of  convict  labor  in  any  pnivuit  detrimental  to  the  interest  of  firae 
Ubor. 

Sesoived,  That  a  copj  of  these  resolutiont  b«  sent  by  the  Secretair  of  the  Oar- 
penters'and  Hi.lmen'aAaaociatiou  to  the  President  of  the  Constltallaiial  CoDveotioo. 

Referred  to  the  Committee  of  the  Whole. 

BEFOBTS. 

Mb.  smith,  of  Santa  Clara,  presented  the  following  report  from  the 
Committee  on  Lands  and  Homestead  Exemption : 

Ha.  Pbksidkmt:  Tour  Committee  on  Lands  and  Homestead  Exemption,  to  whom 
was  referred  amendments  number  six,  by  Mr.  Evey ;  number  ninety,  by  Ur.  Dow- 
ling ;  number  one  hundred  and  four,  by  Mr.  Freeman  ;  number  one  hundred  and 
seventy-nine,  by  Mr.  Ayers  ;  number  four  hundred  and  thiriy,  by  Mr.  iiartrn  ;  num- 
ber five  hundred  and  twelve,  by  Mr.  Davis,  hare  had  the  same  under  conaidaivtion, 
and  recommend  that  no  further  action  be  taken  thereon. 

Also,  amendment  number  one  hundred  and  forty-three,  by  Hr.  O'Sullivan ;  num- 
ber five  hundred  and  eleven,  by  Mr.  K.  0  Smith,  part  of  which  haa  been  reported 
by  the  Committee  on  Chinese,  and  on  the  part  not  reported  we  recomueDd  that  no 
further  action  be  taken. 

Amendment  number  four  hundred  and  six,  by  Mr.  E.  0.  Smith,  the  oonunlttee 
have  embodied  in  the  accompanying  article,  and  r«commend  its  adoption. 

E.  0.  SMITH,  Chairman, 
JOSEPH  C   BKOWN, 
OEOKGE  OULEYEB, 
J.  SCHOMP, 
W.  J.  8WEASEY, 
THOMAS  McCOKNELL, 
J.  M.  OHARLES. 

belativb  to  lands  and  bohestead  exemption. 

Section  — .  Hereafter  the  homestead,  consisting  of  the  family  dwell- 
ing house,  outbuildings,  improvements,  and  lands  appurtenaut  thereto, 
of  each  head  of  a  family  resident  in  this  State,  of  the  value  not  exceed- 
ing five  thousand  dollars,  shall  not  be  alienated  or  incumbered,  except 
hy  the  consent,  in  manner  to  be  prescribed  by  law,  of  both  husband  and 
wife,  where  that  relation  exists,  and  such  homestead  shall  be  exempt 
from  seizure  or  sale  for  the  payment  of  any  debt  or  liability,  except  for 
the  purchase  money  and  the  payment  of  taxes,  labors'  and  mechanics' 
liens,  and  obligations  contracted  for  the  improvement  of  such  home- 
stead, and  for  debts  incurred  before  the  adoption  of  this  Constitution. 
And  in  case  of  the  death  of  the  husband  aqd  wife,  the  surviving  mem- 
ber or  members  of  the  family,  if  any,  shall  succeed  to  the  title  and  pos- 
session of  such  homestead  with  the  like  exemption  herein  prescribed  in 
favor  of  such  head  of  the  family.  And  the  Legislature  shal  1,  by  general 
law,  not  inconsistent  with  this  section,  effectually  secure  the  benefits  of 
such  homestead  exemption. 

Mb.  smith,  of  Santa  Clara.  Mr.  President :  This  is  a  report  of  the 
majority,  and  I  understand  that  Mr.  O'Sullivan  desires  to  malce  a  report 
for  the  minority.  He  is  not  present,  and  I  move  that  this  report  belaid 
on  the  table  and  not  printed  until  the  minority  report  is  in. 

Report  received,  and  the  proposed  amendment  read  and  ordered  to  lay 
on  the  table  until  the  minority  report  shall  be  presented. 

OBINESB  MEHOBIALS. 

Mb.  BARNES  presented  the  following: 

Mb.  Pbesidkht:  Tonr  committee  appointed  to  draft  memorial  to  be  forwarded 
to  the  Covemoi*  of  Oregon,  Nevada,  and  Washington  Territoty,  most  raspcctfUly 
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aobmit  the  follawing,  and  recomnwnd  iU  adoption,  and  also  that  it  be  printed  in  the 

J<raraal. 
FortiieCamiiilttee:  W.  H.  L.  BAHNEg, 

VOLNKY  E.  HOWAED, 
P.  T.  IKJWLINQ. 

CoNariTDTioMAL  CoimxTioii  or  CALiroaHiA, ) 
Sacramkhta,  December — ,1878.    / 

To  the  GoTenon  of  Oregon,  Nerada,  and  ^'ashington  Territory:  Tour  attention 
H  refpectTully  invited  to  a  reaolution  adopted  by  tliis  body,  on  the  9th  iugtant,  of 
which  the  fulluwing  is  a  copy  : 

Sejntvfd,  That  a  committee  of  three  be  appointed  by  the  Chair  to  draft  petitioni 
to  be  furwitrded  by  thid  C'-onvcntlon  to  the  OoTernors  of  Oregon,  NeTada,  and  Waah- 
ington  Territory,  requesting  their  Excellendea  to  momorialize  llie  President  of  the 
United  Sutes  and  the  Senate,  on  bfhaif  of  their  Statea  and  Territory,  for  a  modlflca- 
tioQ  of  the  Bnrliugame  treaty,  now  existing  between  tile  Chinese  kmpire  and  the 
Bepublic  of  the  United  States  of  America. 

This  body  entertains  no  doubt  that  the  people  of  Oregon,  Nevada,  and  Waahington 
Territory  are  in  full  accord  with  the  people  of  California  in  desiring  to  prevent  the 
farther  immigration  ot  the  Chinese,  and  to  compel  the  removal  of  those  now  domi. 
died  upon  tiie  Pacific  Coast  It  believes  tliat  your  Excellencies  have  recognized 
the  evils  which  have  resulted  from  the  presence  of  the  Chinese,  and  that  your  Excel- 
lencies will  cheerfully  unite  with  us  In  the  expression  of  the  existing  universal 
•eatjnient  of  hostility  to  its  continuance,  to  the  President  and  Senate  of  the  Unit^-d 
8tatM,  to  the  end  that  tho  treaty  now  existing  lietween  the  United  Statea  and  the 
Empire  of  China  may  be  abrogated,  or  so  modified  as  to  permit  the  prevention  of 
farther  immigration  of  a  vicious  and  non-aasimilatlag  population. 

Ton  nnder^tand,  floulitless,  as  we  do,  that  those  people  have  no  respect  or  regard 
^ir  our  government,  either  as  to  its  form  or  administration ;  that  they  govern  them- 
selves by  a  system  of  laws  peculiar  to  themselves,  and  have  their  own  tribunals  for 
the  tdmioistnitlun  of  law;  that  twenty -five  years*  experience  bus  shown  that  they 
sre  incapable  of  assimilation,  either  in  sentiment,  habits  of  life,  or  religion  ;  that  they 
are  rspidly  abeoriting  all  branches  of  mechanical  and  manual  labor,  and  expelling 
from  most  ordinary  pursuits  the  middle  and  poorer  classes  of  our  citizens;  that  the 
dvstitntion  thus  caused  Is  developing  a  race  of  American  paupers,  criminals,  and 
tramps,  instead  of  a  race  of  industnous,  virtuous,  and  Intelligent  American  citizens; 
that  the  existence  of  either  an  aristocratic  or  servile  class  i^  a  perpetual  menace  of 
free  Institutions,  and  that  both  these  deploralile  results  of  Chinese  immigration  are 
imminent,  and  have  already  manifested  themselves;  that  the  habits  of  the  Chinese, 
the  ateeoce  of  the  family  relation,  of  fixed  homos,  and  of  decent  social  life  among 
them,  enable  them  to  snp(K>rt  themselves  and  accumulate  money  upon  wagea  which 
vonld  starve  an  American  citizen,  and  that  their  accumulations  are  very  rarely 
expended  or  invested  in  the  conimnnltlcs  where  they  are  domiciled,  but  are  trans- 
mitted to  the  country  of  tiielr  nativity,  and  that  they  are  therefore  enabled  to  avoid 
bastion  and  any  con^ideiable  sliaro  of  the  burdens  of  government,  and  to  drain  the 
ciltnlating  capital  of  the  coast;  while  their  criminal  habits  and  utter  immorality 
sie  filling  onr  prisons,  jails,  almshouses,  and  places  of  refuge  for  the  destitute,  and 
debasing,  by  example  and  Intercourse,  the  rising  generation.  We  lielieve  that  these 
oonddentions,  and  othets  that  may  occur  to  your  Excellencies,  should  be  prewed 
upon  the  attention  of  the  President  and  the  Congress  of  the  V  nited  States. 

This  body  will  take  occasion  to  express  the  views  indicated  above  to  the  President 
and  ^nate  of  the  Uniteti  .states,  and  respectfully  request  yonr  Excellencies  to  oiB- 
risily  address  the  treaty-making  power  of  the  government  and  Congress  to  the  same 
rSect,  to  tho  end  thst  they  may  understand  the  wishes,  necessities,  and  demands  of 
the  people  of  the  Pacific  Coast  in  reference  to  the  queeUon  of  Chinese  immigration. 

Ha.  DOWLING  offered  the  following  resolution : 

Bativrd^  Tliat  the  Secretary  be  and  is  hereby  directed  to  canse  the  memorial  to 
the  Governors  (f  Oregon,  Nevada,  and  Washington  Territory  to  be  suitably  engrossed 
fur  Ibe  signature  of  the  President  of  tho  Convention,  and  transmit  the  same  by  mail 
to  the  Govemon  of  said  States,  and  also  that  a  copy  of  the  same,  when  executed  by 
the  President,  be  printed  and  forwarded  to  the  Govemon  of  all  the  Statea  of  tlie 
Tailed  SUtea. 

Me.  DOWLING.  I  move  the  adoption  of  the  report  and  the  memo- 
riaL 

Ul  ROLFE.  Mr.  President :  It  seems  to  me  that  the  resolution  is 
lather  premature.  We  have  not  adopted  the  memorial  yet.  I  believe  that 
the  Chairman  asked  that  it  be  printed  in  the  Journal.  I  am  not  able  to 
give  it  sufficient  consideration  now. 

Mk.  TIKKIN.  Mr.  President:  I  would  ask  if  it  would  not  be  proper 
to  amend  it  so  as  to  include  Arizona  Territory?  We  could  insert  alter 
Washington  Territory,  Arizona  Territory. 

Me.  B.\RNES.  Mr.  Presideul.:  I  would  like  to  say,  in" reference  to 
tlie  saggestion  of  the  gentleman  from  Trinity ,  that  the  resolution  directed 
the  memorial  to  be  Mdressed  to  the  Governors  of  these  States  and  Waah- 
ington Territory,  and  that  was  the  limit.  If  it  is  to  be  amended  now,  it 
nay  perhaps  be  well,  aa  suggested  by  the  gentleman  from  San  Bernar- 
dino, Mr.  Rolfe,  to  have  it  printed  and  submitted  to  the  examination  of 
the  Convention.  I  move  that  it  be  printed  out  of  order,  and  laid  upon 
the  desks  of  members. 

The  motion  prevailed,  and  the  report  and  memorial  were  laid  on  the 
table  and  ordered  printed. 

He.  miller,  from  the  Committee  on  Chinese,  presented  the  follow- 
ing report: 

Hi.  Pecsidiiit.-  The  Committee  on  Chinese,  to  whom  was  referred  the  reaolntlon 
of  the  GonventioD  instructing  the  committee  to  prepare  and  report  memorials  to 
'*'  file  President,  Senate,  and  House  of  RepresentAtlves  of  the  United  States,  praying 
^ the  modification  of  the  treaty  with  China,  and  the  necossai?  national  legislation 
ior  tile  prohibition  of  Chinese  immignitlon,  begs  leave  to  submit  herewith  the  draft 
of  two  memorials  upon  tills  subject — one  to  the  President,  and  one  to  the  Senate 
■nd  Boose  of  Represontatives  of  the  United  States— with  the  recommendation  that 
tiuse  memorials,  if  approved  by  tlie  Convention,  be  properly  engrossed  and  prepared 
br  the  signatures  of  the  member!  of  this  Convention,  and  that  all  members  b« 
I'^iuated  to  sign  the  same. 

lour  committee  respectfully  returns  herewith  the  draft  of  a  memorial  on  the 
■sme  Bobject,  which  was  referred  to  the  committee  on  the  twelfth  instant,  the  com- 
mittee having  failed  to  adopt  it. 

Bespcctfally  submitted. 

JOHN  F.  UILtES,  Chairman. 

BACBAnxTO,  December  lith,  1878. 

TetkaPiaddentof  the  United  States: 

_  ^e,  the  members  of  the  (Tonstitational  Convention  of  the  Stata  of  California, 
•V  r^ectfttliy  represent  that  the  continued  immigration  of  Chinese  to  this  coast 
*nwaBgeia  the  health,  peace,  and  prosperity  of  the  people.  This  representation  we 
ylwyon  onr  own  knowledge  of  the  facts,  and  therefore  earnestly  request  such 
uentive  action  in  respect  to  the  existing  treaty  with  China  as  will  afford  relief 
mo  the  evils  of  such  immigmtion. 

^  the  honorable  the  Senate  and  House  of  Kepresentatives  of  the  United  States : 

^*i  the  memfeen  of  the  Constitutional  Convention  of  the  State  of  California, 
miaMEUj-  reptoaaut  that  the  continned  immigration  of  Chinese  to  this  coast 


endangen  the  health,  peace,  and  prosperity  of  tho  people.  This  rcpreaentatlon  we 
make  upon  our  own  knowledge  of  the  facta,  and  therefore  earnestly  aak  that  the 
necessary  national  legislation  be  promptly  had  to  prohibit  theirfurther  immigration. 

BEUARKS   or    MR.    IIILLES. 

Ma.  miller.  Mr.  President:  The  committee  instructed  me  to 
explain  to  the  Convention  that  it  waa  thought  best  to  make  these 
memorials  as  short  as  possible,  and  merely  expressive  of  the  sentiment 
of  the  people  of  California  as  represented  by  the  delegates  of  this  Con- 
vention, that  the  Chinese  immigration  ought  to  Ise  prohibited.  There 
have  been  a  number  of  ^memorials  sent  to  Washington  to  the  President 
and  to  Congress,  in  which  the  whole  Chinese  question  has  been  elab- 
orately argued.  The  committee  thought  that  if  this  Convention,  or  the 
members  of  this  Convention,  who  represent  the  whole  people  of  the 
State  of  California,  in  this  brief  manner  expressed  their  views  or  their 
belief  that  Chinese  immigration  was  an  evil  that  ought  to  be  prohibited, 
and  state  that  they  do  it  from  their  own  knowledge  of  the  facts,  that 
argument  would  be  unnecessary  in  such  a  doeumftitj  that  the  argu- 
ment had  belter  be  left  to  our  Representatives  in  Congress;  that  we 
merely  reinforce  them  by  this  expression  of  the  popular  will  of  the 
people  of  California.  Representations  have  been  ihade,  as  we  under- 
stand, that  the  opposition  to  Chinese  immigration  in  this  State  is  con- 
fined to  a  limited  class  of  our  people.  By  this  act  we  mean  to  show 
that  it  is  not  confined  to  a  single  class  of  our  population,  but  the  dissat- 
isfaction was  universal.  The  memorial  that  has  been  submitted  here 
this  morning  by  my  friend  from  San  Francisco,  Mr.  Barnes,  of  the 
Special  Committee,  addressed  to  the  Governors  of  certain  States,  does 
argue  the  question,  I  think,  very  clearly  and  well.  A  memorial  was 
sent  last  Winter,  at  the  last  session  of  the  Legislature,  I  think  by  the 
Senate,  which  goes  into  an  elaborate  argument  upon  the  subject.  It 
might  be  well  to  send  tliese  memorials  to  the  different  Governors  as  well 
aa  Senators  and  Representatives.  I  merely  rose  to  state  that  opinion  of 
our  committee  that  it  was  best  to  present  a  brief  memorial  to  the  point, 
as  we  have  done,  and  it  is  for  the  Convention  to  decide  whether  they 
will  adopt  them. 

BKMARES  OF  HE.  BARKIS. 

Mr.  BARNES.  Mr.  President :  I  do  not  understand  that  the  memo- 
rial presented  by  the  Special  Committee  appointed  to  prepare  an  address 
to  the  Governors  undertakes  to  argue  the  question  at  all.  I  understand 
it  rather  to  be  a  statement  of  facta  from  which  the  arguments  may  he 
adduced  that  this  treaty  ought  0  be  reformed  or  abrogated  entirely.  I 
think  that  the  ground  taken  by  the  Committee  on  Chinese  is  hardly 
tenable.  We  must  admit  no  question  that  the  recommendation  of  a  body 
of  this  character,  abroad  at  least,  if  not  at  liome,  is  such  as  to  entitle  it 
to  respect,  and  it  is  hardly  enough  to  address  a  communication  to  the 
President  and  Senate  of  the  United  States  as  long  as  an  invitation  to 
dinner,  or  a  dunning  letter,  saying,  in  effect,  that  this  claim  against  the 
government  has  been  put  in  our  hands  for  collection,  and  they  had 
better  speedily  attend  to  it.  I  think  it  would  be  fairer,  in  the  sense  of 
making  the  case  plainer,  if  this  body  were  to  take  the  trouble,  and  the 
committee  were  to  take  the  time,  to  state,  as  it  could  be  stated  in  very 
much  better  language,  and  more  concisely,  I  think,  upon  careful  con- 
sideration, a  full  review  of  the  subject;  for,  indeed,  when  one  under- 
takes to  consider  the  facts,  they  go  on  until  it  gets  to  be  a  very  large 
subject  for  consideration.  A  suggestion  was  made  to  me  that  it  ought  to 
be  a  statement  of  the  effect  of  this  system  of  peonage  that  exists  among 
us;  the  fact  that  it  is  a  system  of  slavery  worse  than  the  one  that  has 
been  abolished  in  this  country,  from  the  fact  that  the  owner  is  not  a 
resident;  that  the  result  of  this  labor  is  transmitted  to  another  country. 
That,  of  itself,  is  a  very  important  question.  I  think  it  all  ought  to  be 
considered.  Afler  taking  up  this  question,  and  giving  it  considerable 
attention,  I  found  myself  drifting  naturally  into  a  very  radical  view  of 
the  subject,  but  a  radical  view  that,  I  think,  can  bie  sustained  upon 
the  principles  of  law  and  upon  the  principles  of  justice. 

The  gentleman  from  Alameda,  Mr.  Van  Dyke,  in  falling  back  upon 
his  constitutional  objections,  remarked  that  he  did  not  intend  to  be  a 
demagogue  or  a  fool.  I  would  suggest  to  all  gentlemen  of  his  senti- 
ments that  while  it  is  easy  enough  to  avoid  being  a  demagogue,  as  I 
understand  the  word,  instead  of  attempting  to  strike  an^  blow  tor  popu- 
lar rights  by  keeping  still,  or  falling  back  on  constitutional  objections, 
when  you  come  to  the  question  of  oeing  a  fool,  man  proposes  on  that 
subject,  but  God  disposes.  [Laughter.]  I  do  not  know  whether  the 
gentleman  is  in  his  seat.  If  he  is,  he  must  be  doing  what  the  gentle- 
man from  Marin  alluded  to  the  other  day — sitting  upon  bis  head. 

Mr.  SCHELL.     [Sotto  voce.]    That's  good  sand  lot  talk. 

Mr.  BARNES.  The  gentleman  to  my  right  sa^'s  that  is  good  sand 
lot  talk.  I  want  to  be  understood,  and  I  do  not  intend  to  be  changed 
in  my  course  by  enemies  in  the  field,  nor  by  side-bar  remarks,  and  I 
will  say  to  my  friend  from  Trinity — [examining  the  card  on  the  mem- 
ber's desk] — Mr.  Schell,  well,  remarks  of  that  kind  come  from  a  shell  that 
has  nothing  in  it.  In  pressing  this  matter  upon  the  consideration  of 
the  Convention  I  wish  to  say  once  for  all,  for  myself,  that  I  have  no 
part  nor  lot  with  the  sand  lots,  nor  with  anybody  else ;  but  I  am  free  to 
say  this,  that  if  the  sand  lot  has  an  idea  that  is  a  good  idea,  I  am  will- 
ing to  help  it.  There  is  a  great  deal  about  the  sand  lots  that  is  right, 
and  there  is  a  great  deal  about  the  sand  lots  that  is  wrong — villainously 
wrong — and  I  regret  for  the  sake  of  themselves  that  some  of  the  gentle- 
men who  represent  what  we  have  come  to  call  the  sand  lots,  because 
they  meet  out  of  doors  to  discuss  grievances,  real  or  fancied,  have  got 
up  here  and  made  speeches,  like  Mr.  Wellin,  and  talked  about  the 
streets  of  San  Francisco  running  in  blood,  and  about  fire  and  rapine. 

Mb.  wellin.  I  do  not  think  I  used  any  such  language.  Dr. 
O'Donnell  made  some  such  remark,  but  he  is  not  the  mouthpiece  of  the 
sand  lots. 

Mb.  BARNES.  I  understood  several  of  the  gentlemen  to  make  allu- 
sions of  that  kind.    The  principle  is  right,  but  that  sort  of  discussion  is 
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wrong  and  out  of  place.  I  have  in8iste<1  from  the  first,  and  I  insist  now, 
that  the  arguments  to  go  into  these  memorials  and  communications,  or 
the  statement  of  the  facts,  ought  to  be  as  broad  as  the  subject  itself,  and 
'it  ought  not  to  be  left  to  a  simple  and  bald  statementof  two  lines.  There 
is  no  need  to  argue  the  question.  We  can  argue  the  question  there,  but 
to  state  the  facts,  I  do  not  understand  to  be  an  ai^ument.  If  I  were 
going  to  argue  it,  I  would  take  the  declarations  of  the  witnesses,  and 
then  take  the  Constitution  itself.  I  would  take  this  view  of  the  treaty- 
making  power  in  its  legal  aspect,  and  I  believe  that  whenever  that  ques- 
tion comes  to  be  fairly  considered  by  any  Coui;^  it  will  be  decided  that 
this  Burlingame  treaty  is  an  outrage,  and  a  violation  of  the  inherent 
rights  of  the  people,  and  upon  the  very  principles  upon  which  this  gov- 
ernment must  depend.  I  believe  that  no  treaty-making  power  has  the 
right  to  strike  a  olow  at  republican  government,  and  to  undertake  to 
override  and  destroy  the  principles  laid  down  in  the  Constitution  of  the 
United  States,  and  that  is  the  reason  why,  in  connection  with  these  fixed 
principles,  it  woulc^  be  advisable  to  make  that  representation.  It  is  a 
great  question,  and  ought  not  to  be  passed  over  in  this  brief  and  crude 
way.  I  think  the  committee  would  do  the  people  of  the  coast  a  greater 
justice  if  they  would  undertake  to  give  a  clear  statement  of  facts,  and 
not  an  argument  in  favor  of  the  restriction  of  the  Chinese  coming  to 
the  coast.  I  would  recommend  that  this  memorial  be  recommitted  to 
the  Convention,  with  instructions  to  submit  another  r«port  which  shall 
contain  a  statement  of  the  facts.  Kow,  we  will  suppose,  for  instance, 
that  this  memorial  goes  to  the  President  of  the  United  States.  I  regret, 
as  much  as  any  Republican  can  regret,  the  course  that  the  President  of 
the  United  States  has  taken  in  respect  to  that  matter,  as  well  as  in  respect 
to  a  good  many  others.  Suppose  this  memorial  goes  there  to  the  Presi- 
dent of  the  United  States.  It  is  said  that  be  can  refer  to  those  that  have 
gone  before  for  the  facta.  I  suppose  that  they  have  disappeared  in  the 
waste-paper  baskets  and  down  the  vaults  of  the  various  departments, 
and  the  President  would  find  it  very  difficult  to  hunt  them  up.  We 
couM  send  such  a  statement  of  facts  that,  without  any  trouble  to  hira- 
eelf,  he  could  make  it  the  basis  for  a  special  message  to  Congress  upon 
the  subject.  He  could  say,  I  have  received  from  the  Constitutional  Con- 
vention of  California  a  statement  of  facts,  as  follows,  and  then  give  the 
facts,  and  they  would  have  it  all  right  there  for  action.  We  all  know 
that  a  want  of  understanding,  either  accidental  or  designed,  must  be  the 
reason  why  the  people  of  this  State  have  not  been  able  to  have  any  relief 
upon  this  subject.  We  have  got  to  press  it,  and  press  it  as  fully  and  as 
strongly  as  it  can  be  pressed,  in  order  to  be  heard  at  all. 

Now,  I  wish  to  say  one  word  in  respect  to  myself,  as  I  have  been 
somewhat  censured  for  going  eo  far  in  this  business.  I  took  the  same 
ground  before  t  came  here  at  all,  and  before  there  was  any  question  here 
upon  ths  floor,  and  at  a  time  probably  when  there  were  few  men  in 
this  State  more  unpopular  or  more  thoroughly  disliked — as  the  fellow 
says  in  tho  play — I  got  myself  disliked  pretty  thoroughly  by  some  peo- 
ple. I  did  not  care  anything  about  it  then,  and  I  do  not  care  anything 
about  it  now.  But  if  anything  is  right,  I  propose  to  advocate  it  as 
strongly  as  I  know  how,  and  not  dodge  the  legitimate  result.  I  hope 
that  this  memorial  will  go  back  to  the  committee,  and  that  we  will 
have  one  reported  that  the  President  can  make  a  basis  for  a  special  mes- 
sage to  Congress. 

BKMABKS  OF  MB.  SCHELI.. 

Mr.  SCHELL.  Mr.  President:  I  must  admit  that  the  witticism  got 
off  at  my  expense  was  good;  and  I  know  it  is  only  one  of  the  many 
good  things  which  the  gentleman  from  San  Francisco  baa  been  getting 
off  in  this  body.  I  do  not  complain  of  that,  sir,  so  far  as  I  am  con- 
cerned, nor  did  I  complain  or  intend  to  complain,  in  my  little  side 
remark  to  him,  of  the  position  he  has  taken  upon  this  Chinese  question, 
by  any  means.  1  believe,  so  far  as  that  is  concerned,  I  will  go  as  far  as 
I  legitimately  can — as  far  as  I  believe  the  Constitution,  the  paramount 
law  of  the  land,  will  allow — in  the  restriction  of  Chinese  immigration; 
and  I  sympathize  with  him  in  feeling  that  Chinese  immigration  is  an 
evil.  \f  hat  I  intended  to  say,  and  what  was  intended  for  him  alone, 
and  which  he  has  seen  fit  to  bring  before  this  bod^,  was  in  reference  to 
the  remarks  made  by  him,  which  1  deemed  unparliamentary  to  be  made 
in  this  body,  in  reference  to  a  gentleman  who  is  not  present.  Because 
he  did  not  see  fit  to  go  as  far,  or  believed  a  little  more  or  less  than  his 
Chinese  gospel,  be  supposes  that  be  sits  upon  bis  head  in  his  seat.  That 
was  the  only  thing  I  referred  to,  and  of  course  I  got  a  butt  over  the 
head.  I  want  to  say  that  whether  there  is  anything  in  the  shell  or  not, 
I  believe  it  received  as  honorable  indorsement  as  did  the  gentleman 
from  the  people  of  this  State.  I  had  the  honor  of  receiving  several 
thousand  more  votes  in  indorsement  for  this  position  than  did  the  ^n- 
tleman  himself.  And  I  will  be  permitted  to  remark  that  I  sometimes 
think  that  the  gentleman  himself,  instead  of  the  gentleman  from 
Alameda,  has  been  sitting  upon  his  head.  I  have  watched  his  course 
here  for  the  reason  that  he  was  electetl  upon  a  ticket  called  the  Non- 
partisan ticket,  and  it  was  intended  that  those  elected  on  it  would  act 
without  reference  to  party,  and  for  the  purpose  of  making  the  best  Con- 
stitution that  could  be  made.  I  say  I  have  watched  Eis  course  and 
thought  perhaps  he  had  been  sitting  upon  his  head,  and  have  often  been 
forcibly  reminded  of  an  old  doggerel  poem  which  I  read  some  years  ago, 
and  which  reads  like  this — I  do  not  intend  to  make  any  personal  appli- 
cation, but  will  repeat  it  to  this  honorable  body : 

**  A  man  eo  varions,  tlmt  be  soomM  to  be 
N  tt  one,  bntall  Diankiiiil's  epitome; 
Stiff  In  opfiiiotiB,  alwiiys  in  tho  wrung, 
Vim  everj'thing  liy  nttirla,  anil  nothing  long, 
Bnt  In  the  counie  of  one  rfYulrtng  moon. 
Was  soldier,  fiddler,  stateBUian,  and  buffoon." 
[Laughter.] 

BEMABKS   OF   MB.    BARBOCB. 

Me.  BARBOUR.  Mr.  President:  As  a  member  of  the  committee 
reporting  the  memorial,  I  express  the  hope  that  the  Convention  will  not 


recommit  it,  but  that  if  it  does  do  so  that  it  will  add  the  gentleman  from 
San  Francisco,  Colonel  Barnes,  to  the  committee,  in  place  of  Dr.  O'Don- 
nell.  [Laughter.]  Some  of  us  in  the  committee  thought  that  we  should 
try  some  rhetDric  and  fine  writing,  but  there  were  others  of  us  that 
were  in  favor  of  quitting  when  we  got  through.  The  p<>int  was  to  get 
testimony  from  the  Convention — direct  and  positive  testimony  upon  the 
subject.  The  committee  believed  that  if  they  attemjited  to  branch 
out  into  rhetoric  that  they  would  strike  somebod^f's  sensitiveness  and 
not  be  able  to  obtain  the  signatures  of  all.  Wo  believe  that  all  of  the 
members  will  sign  this.  There  have  been  many  memorials  sent  and 
they  are  never  read.  If  a  long  document  appears  there  it  will  not 
be  read.  We  sent  a  memorial  from  the  City  of  San  Francisco  when  we 
saw  that  a  Chinese  Embassy  was  going  there.  They  were  not  yet 
officially  known  at  Washington,  but  it  was  known  that  such  an  embassy 
was  on  the  way,  and  we  saw  in  that  a  design  to  encourage  the  immigra- 
tion of  the  subjects  of  China.  I  drew  up  the  memorial,  and  I  flattered 
myself  that  I  had  got  in  some  good  rhetoric  and  facts,  and  the  statement 
was  only  a  little  over  half  a  column  of  a  newspaper,  and  yet  a  gentle- 
man who  called  upon  the  President  in  reference  to  that  thing  was 
informed  that  he  had  forgotten  entirely  that  such  a  thing  had  been 
presented — he  did  remember  something  of  the  kind,  but  it  was  thrown 
in  some  waste  paper  basket — it  looked  too  long  to  read.  Therefore,  I 
favor  a  brief  statement,  signed  by  every  member  of  the  Convention.  I 
think  that  is  the  best  plan. 

BEIIARK3  or  HE.   EOLFE. 

Mb.  ROLFE.  Mr.  President :  I  do  not  know  what  is  before  the  Con- 
vention except  the  memorials  generally.  It  does  seem  to  me  if  we  take 
any  more  action  on  these  memorials  that  we  are  putting  ourselves  in 
the  ridiculous  position  of  blowing  hot  and  cold  in  the  same  breath. 
Here  in  one  breath  we  memorialize  the  President  and  Cabinet  to  repeal 
the  Burlingame  treaty,  or  to  modify  it,  so  as  not  to  allow  Chinese  immi- 
gration. The  same  breath  we  petition  the  Governors  of  our  contiguous 
Pacific  States  and  Territories  asking  them  to  do  the  same  thing.  Wo 
send  memorials  or  petitions  to  Congress  asking  them  to  relieve  us — 
taking  it  for  granted  that  it  is  a  matter  within  the  jurisdiction  of  the 
United  States  Government  exclusively;  and  then  in  the  same  breath  we 
vote  to  the  effect  that  the  Congress  and  Government  of  the  United  States 
has  nothing  to  do  with  it.  Last  night  we  refused  to  strike  out  section 
five  of  the  report  of  the  Committee  on  Chinese,  which  reads  as  follows: 

"Sec.  5.  No  person  who  is  not  eligible  to  become  a  citizen  of  the 
United  States  shall  be  permitted  to  settle  in  this  State  after  the  adoption 
of  this  Constitution." 

It  was  argued  by  eminent  men,  whose  opinion  I  have  respect  for, 
that  this  is  a  matter  not  within  the  jurisdiction  of  the  United  States, 
that  it  is  a  matter  which  this  State  alone  can  deal  with,  and  upon  such 
arguments  this  Convention  refused  to  strike  out  the  section.  1  disagreed 
with  it,  but  that  is  the  action  of  this  Convention.  Now,  if  we  have  the 
jurisdiction  over  this  matter,  why  ask  Congress  to  act?  Why  ask  tliat 
the  Burlingame  treaty  be  rescincfed  when  that  treaty  is  void  and  of  no 
effect.  Let  this  section  five  stand  as  this  Convention  has  decided  it  must 
stand,  then  this  State  will  keep  out  the  Chinamen.  Tlfat  is  the  answer 
that  will  come  from  the  Cabinet  and  from  the  United  States  Government. 
That  is  the  answer  we  will  get.  That  is  the  answer  you  would  get  if  I 
was  President.  That  is  the  answer  we  will  get  from  Congress.  They 
will  say,  you  have  taken  the  matter  in  your  own  hands.  Now,  I  do 
not  say  I  am  opposed  to  these  memorials.  I  say  that  this  is  the  proper 
course  to  take.  I  can  vote  for  these  memorials  consistently,  but  I  can- 
not just  as  consistently  vote  for  these,  as  I  consider,  unconstitutional 
measures,  in  this  rejwrt  of  this  Chinese  Committee.  Therefore,  I  will 
ask  gentlemen  to  pause  and  consider,  not  because  I  care  particularly  for 
the  consistency  of  this  Convention,  because  I  would  rather  be  right  than 
consistent,  but  I  will  ask  gentlemen  to  pause  and  consider  the  inconsist- 
ent position  they  are  taking.  Here  is  a  matter  we  are  taking  into  our 
own  hands,  and  then  putting  ourselves  in  the  ridiculous  light  of  asking 
Congress  to  act  in  it.  Would  it  not  have  a  bad  effect?  I  say  either  do 
one  thing  or  the  other.  I  would  not  object  to  taking  a  dozen  different 
courses  to  reach  the  same  thing  if  they  were  not  inconsistent  and  directly 
opposed  to  each  other;  but  I  say  that  the  very  fact  this  Convention 
has  refused  to  strike  out  section  five,  if  the  decision  of  this  C<mvention 
is  worth  anything  at  all,  will  put  a  construction  on  this  Constitution  so 
far  as  this  Convention  can  pass  upon  it.  When  we  memorialize  Con- 
gress they  will  turn  to  us  and  say,  according  to  your  own  decision,  if 
your  decision  is  worth  anything,  we  cannot  act  in  the  matter,  and  what 
action  we  take  would  be  useless.  Therefore,  I  do  say  that  we  ought  to 
take  one  or  the  other,  and  that  alone. 

The  president.  The  question  is  on  the  adoption  of  the  memo- 
rials. 

Mb.  HOWARD.  Mr.  President:  I  wish  to  say  that  I  hope  it  will 
not  be  referred,  but  that  it  will  be  adopted.  I  think  it  is  long  enough, 
too,  as  brevity  is  the  soul  of  wit;  and  as  for  the  two  horns  of  iho 
dilemma,  as  my  friend  from  San  Bernardino  has  hung  himself  on  both, 
I  leave  him  there. 

Me.  barton.  Mr.  President:  I  desire  to  second  the  motion  of  the 
gentleman  from  San  Francisco, "ilr.  Barnes.  I  heartily  concur  with  the 
views  and  sentiments  expressed  by  him.  I  desire  to  sign  my  name  to  a 
memorial  to  go  to  Congress  that  will  express  fully  and  emphatically  the 
wishes  and  wants  and  demands  of  the  people  of  this  State.  Therefore, 
I  second  tlie  motion  of  Mr.  Barnes  to  recommit. 

The  president.  The  Chair  did  not  understand  that  the  gentle- 
man made  any  such  motion  at  all. 

Mr.  L.iRKIN.  Mr.  President:  As  a  member  of  the  Committee  on 
Chinese  I  concur  with  the  recommendation  of  the  Chairman  of  that 
committee.  I  hold  in  my  hand  a  report  of  a  committee  of  the  Senate 
of  the  last  session,  procured  by  able  men  who  devoted  a  long  time  to  it. 
They  have  a  special  memorial  to  Congress  of  seven  pages  in  here,  and 
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it  might  be  submitted  again.  They  have  here  a  report  of  three  hundred 
>nd  two  pages,  the  most  conclusive  document  we  could  offer  to  the  Con- 
gress, or  the  people  of  the  Uiiil^  Slates,  on  this  subject.  If  an^  change 
should  be  made  I  would  move  to  substitute  this,  and  I  believe  this 
would  satisfy  any  gentleman  on  this  floor.  But  I  believe  our  report  is 
sufficient.  Our  own  delegations  in  Congress,  in  both  houses,  are  familiar 
with  this  subject.  We  thought  that  the  main  object  would  be  to  have 
each  member  of  this  Convention  subscribe  to  the  report.  Such  a  report 
was  made,  as  we  did  not  believe  any  man  could  hesitate  to  sign.  The 
main  object  was  to  have  a  unanimous  vote  of  this  Convention. 

Mr.  BARNES.  Mr.  President:  I  move  that  it  be  recommitted  to  the 
cnmmlttee,  with  a  request  that  they  insert  a  brief  statement  of  facts.  I 
do  not  understand  that  we  want  a  statement  of  all  the  facts  and  evidence 
of  the  subject  at  all,  but  that  there  shall  be  a  statement  of  something 
more  than  that  we  believe  the  presence  of  the  Chinese  is  injurious  to 
the  health,  the  prosperity,  and  the  peace  of  the  State.  I  think  that  is 
hsrdly  enough.  If  brevity  is  the  soul  of  wit,  why,  that  is  the  wittiest 
thing  on  a  big  subject  that  was  probably  ever  written.  It  is  too  brief,  I 
think.  I  do  not  know  whether  the  Convention  will  agree  with  me, 
of  course.  I  intended  to  make  a  motion  to  make  it  a  little  more  ample. 
I  do  not  know  that  there  is  any  occasion  for  writing.  We  do  not  want 
fijjnresof  speech,  but  a  very  plain  statement  of  facts,  setting  forth  some 
of  the  salient  points.  We  all  know  that  the  ground  taken  by  those  in 
fevor  of  the  Chinese  in  the  East  is,  that  the  opposition  to  them  is  con- 
fined entirely  to  the  uneducated  portion  of  the  people  of  this  State; 
therefore,  when  a  representative  body  like  this  speaks,  what  it  says  will 
);e  read  and  will  be  considered,  and  1  think  it  ought  to  be  something 
longer  than  that  which  has  been  presented. 

Mi.  WHITE.  Mr.  President:  The  object  of  the  committee  was  to 
dnwsuch  a  document  that  every  member  would  sign  it.  I  think  the 
minmittee  acted  judiciously.  I  am  very  certain  that  it  will  commend 
itself  to  very  nearly  every  man  in  the  Convention. 

BEHARKS   or   MB.    INDRRWS. 

Me.  ANDREWS.  Mr.  President:  I  hope  this  motion  to  recommit 
will  not  prevail,  and  that  if  it  is  recommitted,  it  will  be  to  some  other 
ciimmittee  than  the  Committee  on  Chinese.  This  memorial,  as  I  under- 
stand it,  meets  with  the  ideas  of  that  committee  unanimously,  and,  Mr. 
Pr<aident,  I  do  not  think  that  the  objections  raised  by  the  gentleman 
fn>m  San  Francii>co  are  well  taken.  That  memorial  expresses  that 
Chinese  immigration  is  an  evil,  dangerous  to  the  peace,  happiness,  and 
prosperity  of  the  people  of  this  State.  I  do  not  remember  the  language, 
but  It  expresses  it,  in  my  opinion,  sufficiently.  Could  we  have  expressed 
more,  even  if  we  adopted  the  language  of  the  gentleman  from  San 
Francisco?  We  express,  as  we  believe,  the  sentiment  of  the  people  of 
thi«  State,  and  express  it  fairly  and  fully,  and  I  do  hope,  if  it  is  to  be 
tvmmniitted,  it  will  be  recommitted  to  some  other  committee,  or  that  it 
will  be  recommitted  to  the  gentleman  from  San  Francisco,  Colonel 
Btraes. 

RKMABKS  OF  MB.  SHUBTLEPF. 

Me.  SHURTLEFF.  Mr.  President:  As  a  member  of  the  com- 
mittee I  would  say  that  I  supported  this  memorial  because  it  is  short. 
There  have  been  many  memorials  sent  from  this  State  that  have  not 
been  considered,  and  it  is  a  well  known  fact  that  matters  that  come 
before  the  President  and  Cabinet  are  not  considered  if  they  are  couched 
in  lengthy  terms.  This,  I  admit,  and  we  all  feel,  is  a  great  national 
question.  It  is  a  question  that  concerns  the  people  of  the  United  States, 
but  it  has  not  made  its  mark  yet,  as  it  should  have  done,  upon  the 
coanciU  of  the  nation.  I  am  glad  to  see  that  some  statesmen  are  cogui- 
lant  of  this  matter,  and  that  great  men  are  paying  their  attention  to 
itand  are  drawing  conclusions,  among  them  Senator  Bayard,  of  Bela- 
«are.  He  speaks  of  it  as  a  statesman  grappling  with  a  great  issue. 
The  evils  are  set  forth  there  briefly,  and  I  think  sufficiently,  and  I 
believe  it  will  meet  the  attention  of  the  President  and  Cabinet.  The 
long  documents  that  have  been  sent  from  here  have  not  had  the  atten- 
tion that  they  should  have  had,  but  I  believe  this  sets  forth  the  evils, 
and  the  argumenu  will  be  presented  by  our  delegation  in  Congress.  I 
rapport  the  memorial  because  it  is  short. 

BEMABKS  or  MB.  CASSRRLT. 

Me.  CASSERLY.  Mr.  President:  I  confess  that  when  I  saw  the 
memorial,  reported  by  the  Committee  on  Chinese,  I  experienced  a  feel- 
ing of  disappointment.  Of  course  no  sensible  person  would  be  iu  favor 
of  a  memorial  so  long  that  the  average  man  would  not  have  time  to  read 
it  and  carry  it  in  bis  bead,  but  there  is  certainly  a  distinction  to  be 
drawn  between  a  memorial  so  very  short  as  this  is  and  one  of  the  length 
I  have  just  described.  We  must  remember  that  it  will  be  scrutinized 
by  men  who  are  familiar  with  documents,  and  with  the  expressions  of 
men  who  feel  that  they  are  sufiering  great  wrong.  When  this  is  printed 
it  will  make  about  two  lines  and  a  half  of  ordinary  print.  Shall  I  be 
told  that  a  people  feeling  that  tliey  are  struggling  with  an  enormous 
*rong  can  satisfy  themselves  by  a  complaint  of  two  lines  and  a  half  in 
printt  Why,  sir,  it  is  not  reasonable  on  the  face  of  it.  I  am  in  favor  ol 
recommitting  th  is  memorial.  I  believe  that  a  memorial  properly  drawn, 
with  sufficient  fullness  to  cover  all  the  cardinal  facts,  would  be  a  great 
Wp  to  us,  and  for  one  I  should  not  consider  the  time  spent  in  recom- 
Butiing  the  memorial  lost.  I  think  it  is  a  very  critical  movement.  If 
I  did  not  think  so  I  would  not  rise  at  this  time  to  interfere  in  the  slight- 
•tt  degree  in  its  disposition ;  but  feeling  as  I  do,  I  think  the  best  disposi- 
tion that  can  be  made  of  it  is  to  recommit  it  to  the  committee.  Then  I 
■InU  ask  leave  to  amend  the  memorial  as  it  now  is  by  inserting  the 
•Old  "morals"  after  the  word  "place."  I  want  that  inserted,  if  the 
Cenvention  will  allow  it,  because,  in  common  with  a  very  great  number 
'the people  of  this  State,  I  consider  the  mural  aspect  of  this  Chinese 
fveitien  ta  a  predominant  one. 

Mm.  BDTGGOLD.    Mr.  President:  I  hope  it  will  be  recommitted.    If 


the  only  point  is  to  have  it  brief,  why,  just  put  in  "The  Chinese  miut 
go!" 

Me.  STEELE.  Mr.  Presiflent:  I  hope  the  motion  will  prevail.  A« 
I  understand  it  the  memorial  merely  gives  the  deductions  from  facts, 
and  does  not  set  forth  the  facts.  No  one  wants  one  of  the  length  referred 
to  by  the  gentleman  from  El  Dorado,  Mr.  Larkin,  but  we  want  one  that 
will  set  forth  the  facts  clearly  and  distinctly. 

REMABKS   OF   MB.    HAORR. 

Mr.  HAGER.  Mr.  President:  I  do  not  think,  sir,  that  it  is  of  so  much 
consequence  what  the  language  may  be  in  this  memorial,  provided  it 

fies  far  enough  to  indicate  what  publicseutiment  is  in  this  State.  When 
was  at  Washington  I  had  the  privilege  of  presenting  a  memorial  upon 
this  subject  in  the  Senate.  It  was  looked  upon  as  the  expression  of 
opinion  of  a  political  body,  to  a  certain  extent,  and  in  course  of  time — in 
about  two  weeks — as  soon  as  the  report  of  the  remarks  I  made  on  the 
memorial  came  to  California,  a  pamphlet  from  some  of  those  in  favor  of 
Chinese  immigration  was  placed  upon  the  desk  of  every  Senator.  I  have 
one  somewhere.  The  pamphlet  favored  Chinese  immigration  on  human- 
itarian grounds,  for  the  purpose  of  converting  this  great  people  to  Chris- 
tianity. It  stated  that  the  matter  was  engaging  the  attention  of  the 
religious  men  here,  and  looked  forward  to  the  conversion  of  that  people, 
that  they  might  be  sent  back  to  China  as  Christians  to  Christianize  that 
country.  After  this  pamphlet  came  Senators  came  to  me  and  said : 
"  Why,  they  tell  me  these  people  are  all  to  be  converted  to  Christianity." 
That  is  the  influence  brought  to  bear.  It  does  not  matter  about  words. 
What  we  wish  to  effect  is  to  convince  the  authorities  at  Washington  that 
the  people  of  the  Stale  of  California  are  opposed  to  Chinese  immigration, 
not  as  individuals,  but  that  the  public  sentiment  throughout  the  State  is 
opposed  to  it;  and  when  we  produce  that  elfect  there  we  perhaps  will 
be  able  to  get  somethingdone  ibr  our  relief  here.  Now,  I  would  prefer — 
I  care  not  how  short  it  may  be — but  I  would  prefer  that  it  should  be 
presented  to  this  body  and  voted  upon  with  the  ayes  and  noes  recorded 
at  length,  and  certified,  with  the  request  that  it  be  forwarded  by  the 
Governor,  under  the  seal  of  State.  Give  it  some  official  consequence,  in 
accordance  with  the  sentiment  of  this  body.  I  would  suggest  this  in 
preference  to  every  member  signing  his  name.  Let  every  member's 
name  be  recorded  "  yea,"  or  "  nay."  Let  it  appear  that  the  "  ayes  "  and 
"noes"  were  called, and  the  "ayes"  recorded, and  the  "noes"  recorded, 
and  then  certified  by  our  officers  here,  and  forwarded  by  the  Governor 
of  the  State,  under  the  official  seal,  with  the  "aves"  and  "noes."  There 
our  names  would  be  in  print.  I  think  that  if  it  should  pass  this  body 
unanimously,  as  I  hope  it  will,  and  it  should  state  that  the  ayes  and 
noes  were  called,  and  that  it  passed  unanimously — "ayes,  one  hundred 
and  forty,  or  one  hundred  and  fifty;  no  noes" — it  would  have  more 
effisct  than  if  we  undertook  to  pOt  our  sign-manual  there,  which  perhaps 
they  could  not  read.  My  friend  in  front  writes  very  well,  but  it  is  hard 
to  read  his  handwriting.  I  write  very  well,  but  some  people  complain 
that  they  cannot  read  it.  They  would  see,  then,  that  it  is  the  act  of  the 
Convention,  and  I  would  prefer  that  course  in  order  that  it  may  speak 
as  the  actof  the  Convention,  instead  of  the  act  of  us  as  individuals.  Let 
it  be  forwarded  either  by  the  Governor  or  the  Secretary  of  Slate. 

BEMABKS  OF  MB.   RITNOLDS. 

Mr.  REYNOLDS.  Mr.  President:  I  hope  that  the  motion  to  recom- 
mit the  memorial  to  the  committee  will  prevail,  for  several  reasons.  I 
desire,  Mr.  President,  that  this  memorial  be  presented  in  the  shape  of 
something  more  than  a  mere  formal  State  paper,  that  contains  nothing 
but  a  few  glittering  generalities.  I  desire  thai  this  memorial  shall  con- 
tain a  few  concise  reasons  why  we  are  opposed  to  the  further  incoming 
of  the  subjects  of  the  Emperor  of  China.  I  desire  this,  Mr.  President, 
because  I  am  convinced  that  there  never  has  been  anv  honest  work  done 
in  Washington  on  this  subject.  We  have  sent  committees  there,  and  we 
have  Congressmen  there  who  have  pretended  to  scratch  around  the  edges 
of  the  question,  but  they  have  only  done  so  much  as  seemed  to  be  neces- 
sary to  aflbct  public  opinion  at  home,  and  not  to  accomplish  the  objects 
which  they  pretend  to  be  working  for  in  Washington — tne  abrogation  or 
the  modification  of  the  treaty.  And,  sir,  the  resolutions  and  memorials 
that  have  been  sent  from  this  State  and  from  the  Legislature  contain 
within  themselves  their  own  repudiation.  Why?  Because  they  were 
couched  in  terms  that  meant  nothing,  or  because  they  gave  reasons  that 
noliody  of  any  sense  would  ever  believe  that  we  meant.  They  were 
made  up  of  glittering  generalities,  and  were  a  good  deal  like  scolding  the 
Chinaman  for  bis  vices,and  condemning  him  necause  he  was  an  inferior 
man,  or  something  of  that  sort  of  stuff*.  Why,  we  must  take  the  broad 
ground  and  oppose  the  Chinaman  because  we  know  he  is  essentially  a 
slave,  and  because  there  is  an  eternal  and  unending  conflict  between 
free  and  slave  labor.  We  know  that  he  is  a  slave  in  many  instances, 
and  to  a  great  extent,  and  when  he  is  not  so  his  ancestry,  his  condition, 
his  relations,  his  capacity  for  labor,  his  capacity  to  live  on  next  to  noth- 
ing, makes  him,  in  comparison  with  our  white  laborer,  essentially  a 
slave.  Now,  let  us  set  forth  these  honest  reasons  in  this  memorial.  Do 
not  let  us  pretend  that  he  is  a  man  of  so  many  vices  that  we  cannot 
endure  him.  That  is  not  true.  It  is  on  account  of  his  virtues  that 
we  fear  him.  Let  us  say  so.  That  is  why  I  want  some  of  these  fair, 
square  reasons,  showing  that  there  is  heart  in  it;  that  we  believe  in  it;' 
statements  that  do  not  carry  on  their  own  faces  their  own  repudiation. 
Such  has  been  the  character  of  the  memorials  that  have  been  sent  to 
Congress  heretofore.  Do  not  let  us  trifle  away  the  time  reading  any 
more  such.  State  what  we  mean.  Admit  that  the  Chinaman  can  out- 
work us;  admit  that  he  can  live  on  leas;  but  don't  scold  at  him  because 
he  isan  inferior  man,  or  because  of  his  vices.  It  is  all  folly  to  talk  about 
such  stuff*.  It  is  because  he  is  essentially  a  slave,  and  because  his  civil- 
ization and  his  ancestry  make  him  so.  I  understand,  Mr.  President, 
that  while  he  was  on  the  floor,  the  gentleman  from  San  Francisco,  Mr. 
Ringgold,  stated  that  if  I  had  uttered  such  sentiments  before  the  nine- 
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teenth  of  June  last,  I  would  have  been  elected  to  stay  at  home.  So  be 
it,  if  such  be  the  case.  I  desire  to  state  the  truth,  if  there  is  not  another 
man  from  the  sand  lot  who  dare.  I  want  to  see  this  opposition  to  the 
Chinamen  put  on  the  true  ground ;  on  the  ground  that  free  labor  cannot 
compete  with  him.  Weall  remember  the  four  years  of  carnage  that  this 
country  has  endured,  with  all  its  subsequent  train  of  evils,  for  what? 
To  settle  the  conflict  between  free  and  slave  labor.  We  thought,  Mr. 
President,  when  that  conflict  was  settled  that  all  our  evils  would  dis- 
appear. It  is  not  true.  Each  question  is  confronted  with  evils  that  tax 
its  energies  and  are  as  difficult  to  solve  as  the  last.  We  find  ourselves 
face  to  mce  now  with  an  evil  no  less  in  magnitude  than  African  slavery, 
which  has  cost  us  so  much.  Now,  let  us  not  scratch  around  the  edges  of 
it;  state  the  true  reasons;  something  that  cannot  be  misunderstood, 
and  show  to  everybody  that  we  mean  what  we  say;  that  we  do  not 
undertake  to  obtam  action  from  Congress,  nor  from  the  Administration, 
nor  from  the  government,  on  any  false  reasons,  but  for  the  true  one,  and 
let  this  be  sufficiently  stated.  Do  not  be  afraid  to  cover  a  half  page  of 
foolscap  with  print  in  order  to  state  it. 

Now,  Mr.  President,  in  a  wandering  way  I  have  stated  a  few  of  the 
reasons  why  I  would  like  to  see  that  report  recommitted,  in  order  that 
it  may  be  made  to  state  the  case  a  little  more  clearly  and  more  fully.  I 
want  to  disclaim  anv  intention  to  reflecting  any  disrespect  on  the  com- 
mittee at  all.  I  think  they  thought  they  were  acting  wisely ;  but  it 
seems  to  me  that  we  ought  to  go  a  step  farther,  and  that  we  can  do  so 
with  profit. 

Me.  HOWARD.    Mr.  President:  I  demand  the  previous  question. 

Seconded  by  Messrs.  Freud,  Ilerrington,  Wyatt,  McComas,  and 
Wickes. 

The  main  question  was  ordered,  on  a  division,  by  a  vote  of  70  ayes 
to  1(5  noes. 

Thr  PRESIDENT.  The  question  is  on  the  motion  to  recommit  the 
memorials  to  the  Committee  on  Chinese,  with  the  request  that  they 
insert  a  brief  statement  of  facta. 

The  motion  prevailed. 

ABTICLI  ON  CHIMISI. 

Mr.  HOWARD.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  CHAIRMAN.     Section  five  is  under  consideration. 

Mr.  BLACKMER.    I  have  an  amendment  to  ofler. 

The  SECRETARY  read : 
*  "Add  to  section  five  the  following :  '  Kxcept  such  settlement  be  by  vir- 
tue of  rights  derived  from  treaties  made  by  the  Government  of  the 
United  States  with  foreign  nations.'" 

Mr.  BLACKMER.  Mr.  Chairman:  Then  the  section  would  read  as 
follows : 

"  Sec.  5.  No  person  who  is  not  eligible  to  become  a  citizen  of  the 
United  States  shall  be  permitted  to  settle  in  this  State  after  the  adoption 
of  this  Constitution,  except  such  settlement  be  by  virtue  of  rights 
derived  from  treaties  made  by  the  (Government  oi  the  United  States 
with  foreign  nations." 

I  think  that  is  the^round  that  we  ought  to  take;  that  we  should  say 
distinctly  that  it  is  only  to  be  prohibited  when  these  rights  are  not 
stated  in  the  treaty  made  by  the  Government  of  the  United  States  with 
a  foreign  nation.  I  do  not  oelieve,  and  I  am  not  yet  convinced  by  any 
argument,  or  any  cases  that  have  been  cited  here,  that  this  fifth  section 
is  a  constitutional  provision,  and  I  cannot  support  it  in  its  present  shape, 
but  with  this  amendment  I  can  sup|iort  it.  Then,  of  course,  if  their 
settlement  be  by  virtue  of  rights  derived  from  treaties  made  by  the  Gov- 
ernment of  the  United  States,  the  State  can  have  nothing  to  say  about 
it.    I  cannot  go  beyond  that. 

REMARKS  OF   MB.    BEERaTECREB. 

Mr.  BEERSTECHER.  Mr.  Chairman:  I  do  not  desire  to  say  any- 
thing further  than  to  call  attention  to  this  amendment.  The  amend- 
ment says,  "Add  to  section  five  the  following:  Except  such  settlement 
be  by  virtue  of  rights  derived  from  treaties  made  by  the  Government  of 
the  United  States  with  foreign  nations." 

If  we  add  that  amendment  to  section  five,  then  section  five  means 
nothing  at  all.  You  might  as  well  strike  it  out,  because  it  is  in  express 
words  recognizing  the  authority  of  the  United  Stales  to  bind  us  in  our 
internal  concerns  by  a  treaty  when  they  cannot  bind  us  by  a  law 
of  Congress.  Where  a  law  of  Congress  would  be  unconstitutional,  a 
treaty  would  be  unconstitutional,  l)ecause  it  is  nothing  more  than  a  mere 
Act  of  Congress.  If  we  desire  to  declare  that  that  shall  be  the  supreme 
law  of  the  btate,then  we  in  eflect  declare  that  the  Burlingame  treaty  is  a 
part  of  our  Constitution.  It  is  the  most  ridiculous  and  absurd  proposition 
that  has  been  brought  here,  and  especially  by  a  gentleman  who  desires 
to  see  the  Chinese  go.  I  respect  tlie  gentleman  from  San  Francisco  for 
the  opiuions  he  has  brought  before  the  committee,  but  it  seems  to  me 
that  the  method  that  he  desires  to  have  us  adopt  here  is  a  very  strange 
one.  We  have  been  contesting  against  the  rights  of  the  government  to 
bind  us  by  a  treaty  where  they  could  not  bind  us  by  an  Act  of  Congress. 
I  hope  the  amendment  will  be  promptly  voted  down,  because  if  we  put 
that  in  the  Constitution  we  had  better  adjourn  sine  die,  and  go  home. 

Mr.  BLACKMER.  Do  you  recognize  that  the  Burlingame  treaty  has 
any  authoritv  over  the  citizens  of  this  State  at  all? 

Mr.  BEERSTECHER.    Yes. 

Mb.  BLACKMER.    It  recognizes  the  right  of  people  to  settle  here. 

Mb.  BEERSTECHER.     It  recognizes  the  right  to  dwell  here. 

Mr.  BLACKMER.  There  may  be  a,  distinction  between  settling  and 
dwelling. 


Mr.  BEERSTECHER.  I  have  never  contended  that  we  could  pre- 
vent the  Chinese  from  coming  here,  but  I  believe  we  can  regulate  them 
after  they  get  here.  I  believe  that  among  the  reserved  powers  of  the 
State  is  the  right  of  internal  regulation. 

Mr.  ROLFE.  If  we  cannot  prevent  them  from  coming  here,  can  we 
prevent  them  from  settling  here? 

Mr.  BEERSTECHER.  Yes;  we  can.  We  can  prevent  them  from 
engaging  in  business,  from  being  employed  by  corporations,  from  earn- 
ing a  living,  and  prevent  their  settling  by  starving  them  out.  That,  sir, 
was  admitted  by  the  gentleman  who  was  the  Chairman  of  the  Com- 
mittee on  Chinese.  He  says  we  can  starve  them;  and  that  is  what  we 
desire  to  do,  if  we  cannot  get  rid  of  them  in  any  other  way. 

Mb.  MILLER.    I  did  not  say  I  was  in  favor  of  starving  them. 

remarks   or    MB.    REYNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman  :  I  would  like  to  answer  fifteen  or 
twenty  questions.  This  Convention,  it  seems,  does  not  understand  my 
ground  of  opposition  to  the  Chinaman. 

Mr.  BEERSTECHER.     No;  we  don't. 

Mr.  REYNOLDS.  I  am  sorry  for  the  gentleman.  I  have  stated  it 
times  enough,  and  it  is  on  the  ground  that  he  is  essentially  a  slave. 
Reyond  that,  Mr.  Chairman,  I  pity  the  gentlemen  who  have  not  yet 
found  out  that  if  we  ever  succeed  in  ridding  ourselves  of  the  curse,  so 
called,  of  cheap  Chinese  labor,  it  must  be  upon  the  ground  that  it  is  slave 
labor,  and  to  that  it  must  come.  You  cannot  exclude  him  because  he 
is  a  Chinaman;  nor  because  he  smokes  opium;  nor  bo^use  he  eats 
rice;  but  you  can  exclude  him  because  he  is  essentially  a  slave.  I  hope 
this  amendment  will  be  promptly  voted  down,  because  we  have  a  rignt 
U>  protect  ourselves  against  slave  labor,  and  upon  that  we  have  author- 
ities.    In  Groves  vs.  Slaughter,  15  Peters,  the  Supreme  Court  said  : 

"  B^ch  State  has  a  right  to  protect  itself  against  the  avarice  and 
intrusion  of  the  slave  dealer;  to  guard  its  citizens  against  the  inconven- 
ience and  dangers  of  a  slave  pop\ilation." 

The  Chinese  population  is  a  slave  population.  I  hold  it  is  all  the 
more  dangerous  because  it  is  voluntary.     And  further  the  Court  say s : 

"  The  right  to  exercise  this  power  by  a  Stale  is  higher  and  deeper  than 
the  Constitution.  The  evil  involves  the  prosperity,  and  may  endanger 
the  existence  of  the  State.  Its  power  to  guard  against  or  remedy  the 
evil  rests  upon  the  law  of  self-preservation;  a  law  vital  to  every  com- 
munity, and  es)iecially  to  a  sovereign  State." 

It  is  higher  and  deeper  than  the  Constitution,  and  so  it  is  higher  and 
deeper  than  any  treaty.  Upon  that  ground  I  am  willing  to  stand  in 
opposition  to  the  treaty;  because  it  is  a  higher  right  than  any  treaty  or 
any  Constitution  to  protect  ourselves  against  the  avarice  or  intrusion  not 
only  of  slave  dealers  but  of  slave  labor. 

Mr.  GRACE.  1  want  to  know  if  you  mean  to  say  that  the  Chinese 
are  slaves? 

Mb.  REYNOLDS.  It  has  been  ascertained  that  he  is  essentially  a 
slave,  and  in  some  cases  it  is  proved  that  he  is  a  slave.  I  cannot  fur- 
nish the  gentleman  with  brains  to  understand,  but  I  can  state  a  thou- 
sand times  that  he  is  essentially  a  slave. 

BEMARKS  or  MR.   HALL. 

Mr.  hall.  Mr.  Chairman :  I  think  that  we  have  reached  the  point 
which  constitutes  the  limit  to  which  we  are  authorized  to  go  under  the 
existing  laws  of  the  land.  We  have  declared  in  the  first  section  of  this 
report  the  power  of  the  State  to  pass  all  needful  laws  and  regulations 
for  the  protection  of  the  people  of  this  State  against  the  presence  of  a 
dangerous  class  of  people.  That  power  is  fully  expressed  in  the  first 
section.  We  have  gone  further  and  imposed  a  prohibition  upon  which 
are  the  creatures  of  authority  of  the  State  against  the  employment  of 
this  obnoxious  class.  We  have  gone  further,  in  section  three,  and 
declared  that  the  State  shall  not  employ  this  objectibnabic  class,  nor  per- 
mit any  of  its  political  subdivisions  to  do  so.  Now,  it  seems  to  me  that 
we  have  reached  the  point  to  which  we  are  permitted  to  go.  Howsoever 
much  I  may  desire  to  go  further,  the  oatn  which  I  took  when  I  was 
qualified  to  take  a  seal  here  prescribes  the  bounds  beyond  which  I  do 
not  feel  at  liberty  to  go.  As  I  view  the  matter,  Mr.  Chairman,  there 
can  scarcely  be  a  reasonable  doubt  as  to  the  validity  and  the  operative 
force  of  what  is  known  as  the  Burlingame  treaty.  If  the  question  were 
dependent  upon  that  alone  it  would  be  decisive  of  our  right  of  action 
here.  But  even  independent  of  that,  as  it  occurs  to  me,  the  Government 
of  the  United  States  had  the  power  to  exclude  or  receive  tlie  people  of 
foreign  nations  at  its  will  and  at  its  pleasure.  It  is  an  incident  to  the 
sovereignty  of  the  National  Govjsrnment,  and  I  maintain,  respectfully, 
that  even  if  there  were  no  treaty  here  at  all,  a  foreigner,  not  eligible,'if 
you  please,  to  become  a  citizen  of  the  United  States,  would  be  entitled 
to  the  protection  of  this  government  in  the  absence  of  any  treaty  on 
the  subject;  and  that  seems  to  be  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  some  of  their  decisions.  It  is  a  protection  which 
the  government  shall  give  to  a  foreigner  independent  of  any  treaty 
with  the  Government  of  the  United  States.  Now,  sir,  I  believe  that  the 
Government  of  the  United  States  has  the  absolute  control  over  this  sub- 
ject. There  is  but  a  single  limitation,  and  that  limitation  is  in  the  first 
article  of  the  Constitution  of  the  United  Slates,  wherein  it  is  said: 

"  The  immigration  or  importation  of  such  (lersons  as  any  of  the  States 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  year  eighteen  hundred  and  eight." 

I  know  very  well  that  that  provision  was  directed  exclusively  to  the 
slave  traffic  at  that  time  which  the  States  were  receiving  within  their 
limits;  but  it  announced  a  power  and  principle.  It  forms  the  power  of 
the  Federal  Government  to  exclude  sucli  people  as  the  State  may  choose 
to  admit,  and  by  necessary  implication  it  forms  the  power  of  the  gov- 
ernment to  authorize  to  be  receive<l  such  people  as  the  State  Government 
may  choose  to  exclude.  In  other  words,  it  forms  the  absolute  sovereign 
power  of  the  Federal  Government  over  the  whole  subject. 
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Xow,  8«  to  the  decisions  referred  to  and  the  arguments  before  this 
committee,  it  seems  to  me  that  they  leave  no  doubt  upon  this  subject 
with  all  due  deference  to  the  able  and  the  plausible  arguments  which 
hare  come  from  the  members  of  the  profession  upon  the  other  side.  It 
»ems  to  me  that  the  Courta  have  defined  very  clearly  the  powers  of  the 
General  Government  and  the  powers  of  the  State  Government  on  this 
subject,  declaring  in  the  broadest  terms  the  entire  power  of  the  Federal 
Government  over  this  subject,  save  and  except  the  remnant  which  is 
left  to  it  called  the  power  of  police  regulation,  and  defining  that  so  that 
the  power  of  the  State  shall  extend  to  the  right  to  exclude  paupers, 
vagrants,  and  criminals  from  its  borders — people  of  that  class  who  are 
dangerous  to  its  prosperity  and  its  peace;  expressing  the  general  power 
»f  the  Federal  Government  over  the  subject,  and  defining  with  clear- 
iieas  and  precision  the  narrow  limit  of  the  powers  of  the  State  over  this 
ralject. 

Entertaining  these  views,  I  believe  that  this  provision,  unless  it  be 
amended  as  is  suggested  by  the  gentleman  from  San  Diego,  will  be  a 
violation  of  the  Constitution  of  the  United  Stales,  and  an  infraction  of 
a  treaty  made  in  pursuance  thereof.  As  wo  have  taken  an  oath  here  to 
support  the  Constitution  of  the  United  States,  it  necessarily  carries  with 
it  an  obligation  to  support  this  treaty.  It  must  stand,  and  it  must  be 
operative  until  it  is  set  aside.  It  mast  govern  any  action  here  until  it 
is  set  aside  by  some  action  of  the  government.  That  is  my  rule  of 
action,  and  howsoever  strongly  I  might  desire  to  go  farther  against  what 
I  believe  in  common  with  the  delegates  on  this  ffoor  generally,  to  be  a 
ptat  evil,  threatening  the  fteeoe  and  prosperity  of  the  people  of  this 
State,  I  do  not  feel  at  liberty,  sir,  to  pass  beyond  the  boundary  which 
has  been  fixed  for  the  exercise  of  my  official  functions,  by  the  oath 
irhich  I  took  at  that  stand.  Hence,  sir,  this  amendment  will  receive 
my  approval,  but  the  provisions  of  the  section  without  it  cannot  receive 
my  assent. 

If  I  am  permitted  to  go  farther  for  a  few  moments  I  will  direct  atten- 
tion to  section  six.  We  find  there  a  provision  to  the  following  cfTecl: 
"  Foreigners  ineligible  to  become  citizens  of  the  United  States  sLall  not 
have  the  right  to  sue  or  be  sued  in  any  of  the  Courts  of  this  State." 
Sow,  there  is  a  provision  which  it  seems  to  me  will  operate  to  confiscate 
the  property  of  this  objectionable  class.  We  have  had  this  peojilo 
among  us  since  eighteen  hundred  and  fifty.  They  have  been  coming 
hrre  in  large  numoers  for  the  last  twenty-eight  years.  It  is  admitted 
that  they  have  acquired  a  very  considerable  amount  of  property,  esti- 
loated  from  four  hundred  and  fifty  thousand  dollars  up  to  a  million  and 
a  half  of  dollars.  It  has  been  aajuire<l  by  these  people  who  have  come 
hereby  the  invitation  of  the  Federal  Government,  under  and  by  virtue 
of  the  sanction  and  authority  of  the  Burlingame  treaty. 

They  have  come  here  and  acquired  property  under  a  declaration  in 
our  Courts,  declaring  all  men  are  free  and  independent,  and  having  and 
poasesping  the  right  to  acquire,  possess,  and  protect  property.  They  have 
come  here  under  laws  declaring  that  foreigners  becoming  bona  fide  resi- 
dents shall  have  the  rights  of  possessing,  enjoying,  and  inheriting  prop- 
erty as  native  born  citizens.  Kow,  under  these  provisions  these  people 
hare  been  among  us  and  acquired  property  to  the  amount  above  named, 
possibly  the  higher  amount  being  nearer  the  truth  than  the  lesser  amount. 
Sow,  sir,  we  propose  what?  To  say  in  section  six  that  they  shall  not  be 
pennitted  to  sue  or  be  sued.  That  is  about  e(juivalent  to  uncovering 
this  property  from  the  protection  which  it  is  entitled  to  by  our  own  laws, 
independent  of  Federal  recognition  of  the  subject.  They  have  acquired 
this  property  in  a  legitimate  way,  and  yet  we  propose  to  say  in  this 
section  six  that  they  shall  not  be  permitted  to  sue  or  be  sued;  that  they 
shall  not  be  admitted  to  the  exercise  of  those  remedies  which  arc  enjoyed 
by  every  other  member  of  the  community.  Pass  this  provision  ana  does 
it  not  expose  this  property  to  rapine  and  plunder?  Is  it  not  an  invita- 
tion to  strip  them  of  the  property  which  they  have  acquired  by  the 
authority  of  the  laws  of  the  land.  Federal  as  well  as  State?  What 
would  property  be  worth,  if  the  owner  or  the  claimant  of  it  is  not 
allowed  to  resort  to  the  Courts,  and  to  the  remedies  prescribed  by  law 
for  security  and  protection.  To  a  provision  of  that  kind  I  cannot  give 
ray  assent.  I  think,  sir,  that  the  objections  which  I  have  stated  here, 
hastily  and  in  a  general  form,  will  apply  to  each  and  every  one,  in  a 
greater  or  less  extent,  of  the  provisions  which  follow  section  six.  For 
these  reasons  I  will  support  the  proposed  amendment  of  the  gentleman 
from  San  Deigo,  Mr.  Blackmer,  and  when  the  time  comes  for  recording 
oar  voles,  I  must  record  myself  against  every  subsequent  provision  in 
Uiit  report. 

BEMABKS  or  KB.  LARKIN. 

Ma.  LARKIK'.  Mr.  Chairman:  I  do  not  intend  to  occupy  the  time 
of  this  Convention,  because  I  think  there  has  been  enough  discussion 
upon  this  question  to  proceed  to  vote  upon  it.  I  shall  vote  in  favor  of 
action  five,  but  having  on  yesterday  voted  against  section  four — in 
lavor  of  striking  out  section  four — I  propose  to  give  my  reason.  There 
is  a  diflerenoe  between  the  two  sections,  to  my  mind.  The  Burlingame 
treaty,  to  my  mind,  was  a  commercial  treaty.  It  allowed  their  landing 
ia  the  country ,  and  it  was  believed  that  that  was  the  sole  pur|X)se  of  that 
tnaty.    And  if  they  bad  had  any  intention  of  making  thein  citizens  and 

C^  them  residence — permanent  residence  in  this  State;  if  that  had 
intended,  that  they  should  have  a  permanent  residence  and  possess 
the  rights  of  the  most  ftvored  residents— they  would  have  declared  that 
tbey  should  have  the  right  of  citizenship;  because  the  policy  of  our 
p>Temment  is,  if  they  desire  them  to  be  permanent  residents,  to  give 
tixm  the  right  of  citizenship.  That  has  been  the  policy  of  this  govern- 
meot  from  its  foundation.  This  proposition  in  section  five  is  upon  the 
JDcstion  of  settlement.  We  are  here  in  Sacramento  as  residenta.  We 
Save  not  settled.  We  are  temporary  residents.  We  are  not  settlers.  A 
^u  settles  by  removing  his  hotne  and  his  tools  here,  and  settling  down 
■o*.  The  Chinese,  under  that  treaty,  have  the  right  of  residence  for 
MiBBercial  purposes,  but  they  have  no  right  to  euter  in  and  take  posses- 


90 


sion  of  our  land.  That  is  a  right  that  belongs  to  American  citizens,  and 
it  is  a  right  reserved  to  the  State,  and  which  we  propose  to  declare  here. 
Even  the  Republican  party  has  gone  back  on  "the  universal  fatherhood 
of  God  and  brotherhood  of  man,"  and  come  to  the  conclusion  that  this 
is  a  white  man's  government,  made  fur  the  white  man.  This  State 
should  be  a  State  for  white  men,  without  any  respect  to  the  treaty,  or 
misinterpretation  of  any  treaty.  The  State  has  the  right  of  self-preserva- 
tion. It  is  the  same  right  that  a  man  of  family  has  to  protect  bis  house 
and  home.  The  State  nas  the  right  to  sav  that  our  people  have  a  right 
to  the  land  and  the  water,  and  to  control  the  destiny  of  the  State.  Allow 
one  million  of  these  people  to  come  in  here,  and  the  country  would  be 
taken  possession  of  by  tliem.  That  is  a  right  that  l>elong3  to  us,  and 
that  has  never  been  transferred.  It  is  a  right  that  New  York  declared — 
that  a  certain  element  from  Europe  should  not  settle  there.  This 
amendment  of  the  gentleman  from  San  Diego  seeks  to  nullify  that. 
That  right,  I  claim,  has  never  been  denied  by  the  Supreme  Court  of  the 
United  States — that  no  treaty  with  any  country  in  the  world  has  for- 
bidden a  State  to  exercise  the  right  to  say  as  to  who  shall  settle  and 
become  permanent  citizens  of  the  State.  I  hope  that  the  amendment 
will  be  voted  down,  and  that  the  section  will  stand  as  it  is,  for  the  pro- 
tection of  ourselves  and  our  children.  When  ouo  race  is  mixed  with 
another,  it  does  not  elevate  the  lower  grade  to  the  level  of  the  higher, 
but  it  lowers  the  higher  grade  to  the  level  of  the  lower. 

Mb.  FILCHER.     But  how  is  the  word  "settler"  to  be  defined? 

Mb.  LARKIN.  The  common  use  of  the  word,  as  used  ia  law  and  in 
language,  "settler"  means  a  permanent  resident.  It  is  so  recognizoil 
in  the  use  of  the  word  whether  in  law  or  in  a  conversation.  I  bold 
that  this  is  a  vital  question,  and  still  further,  I  would  have  an  amend- 
ment to  the  Constitution  of  the  United  Slates  providing  that  no  (lerson, 
unless  he  be  a  white  man,  be  permitted  to  !'ottle  in  the  United  States, 
after  the  adoption  of  that  amendment.  We  want  no  other  race  here. 
The  future  of  this  republic  demands  that  it  shall  be  a  white  man's 

?;overnnicnt,  and  that  all  other  races  shall  be  excluded.  The  whole 
uture  of  this  country  rests  upon  propositions  like  this  fifth  section,  and 
they  must  be  embodied  in  the  whole  foreign  policy  of  the  Government 
of  the  United  States  under  our  system. 

BPKKCB   OF   UB.   ATERS. 

Mb.  AYERS.  Mr.  Chairman:  I  do  not  desire  to  travel  over  the 
ground  again  that  has  been  traveled  over  several  times  in  this  (kinven- 
lion,  but  in  answer  to  the  gentleman  from  San  Joaquin,  whose  con- 
science is  arrested  at  the  threshold  of  the  treaty  power,  I  would  like  to 
say  that  the  friends  of  this  section,  and  the  friends  of  this  principle  of 
the  Constitution,  plant  themselves  on  the  ground  of  the  reserved  rights 
of  the  States  guaranteed  to  them  by  the  Constitution,  and  which  no 
treaty  can  override  without  becoming  unconstitutional  and  void.  In 
the  beginning  of  this  debate  I  think  that  our  side  fairly,  clearly,  and 
plainly  pointed  out  the  position  Which  we  occupy  with  reference  to  this 
branch  of  the  subject,  and  I  may  say  that  in  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Holmes  vs.  Jennison 
et  al.,  I  think  this  principle  is  clearly  illustrated.  In  that  decision  the 
Court  says: 

"  The  power  to  make  treaties  is  given  by  the  Constitution  in  general 
terms,  without  any  description  of  the  objects  intended  to  be  embraced  by 
it,  and  consequently,  it  was  designed  to  include  all  those  subjects  which 
in  the  ordinary  intercourse  of  nations  had  usually  been  made  subjects 
of  negotiation  and  treaty,  and  which  are  consistent  with  the  nature  of 
our  institutions,  and  the  distribution  of  powers  between  the  General  and 
State  Governments."     (14  Peters,  589.) 

And  I  will  here  say,  parenthetically,  that  my  friend  from  San  Diego 
was  altogether  wrong  when  he  charged  that  I  tried  to  impose  upon  this 
Convention  a  reading  of  law  which  was  not  in  good  faith. 

Mr.  BLACKMER.  I  beg  the  gentleman's  pardon,  I  did  not  take 
that  position. 

Me.  AYERS.  He  stated,  if  I  recollect  right,  that  I  had  not  read  the 
entire  substance  of  the  matter  alluded  to  in  the  authority,  and  that  I 
left  it  unfinished,  and  therefore  I  took  advantage  of  the  Convention,  or 
seemingly  took  advantage  of  the  Convention,  by  not  giving  in  good  faith 
the  whole  substance.  That  is,  that  in  arguing  upon  the  powers  of  the 
State  I  had  quoted  from  page  forty-eight,  of  5th  Wheaton's  reports,  a 
paragraph  wnich  related  entirely  to  the  oommereial  powers  of  the  States. 
I  mmie  that  quotation  simply  for  my  argument  in  reply  to  the  Chair- 
man of  the  Chinese  Comniittee  and  suggestions  in  this  Convention.  He 
had  said  that  the  section  was  repugnant  to  that  portion  of  the  Constitu- 
tion which  gave  the  regulation  of  commerce  to  Congress,  and  that  is 
simply  what  I  quoted  from  Wheaton,  to  show  where  it  was  not  pro- 
hibited in  express  terms  to  the  States,  where  it  was  not  exclusive  in  its 
nature,  and  where  it  was  not  granted  to  the  Federal  Government  in 
express  terms. 

Now,  Mr.  Chairman,  with  reference  to  this  treaty  argument,  I  say 
that  where  a  treaty  transcends  the  reserved  powers  of  the  States  it  is 
unconstitutional  and  void;  that  it  is  inconsistent  "with  the  nature  of 
our  institutions  and  the  distribution  of  powers  between  the  General  and 
State  Governmenta."  We  claim  that  the  President  of  the  United  States 
and  the  Senate  have  no  power  to  make  a  treaty  with  China,  the  effect 
of  which  would  be  to  infringe  ujion  and  overturn  the  reserved  rights  of 
this  State,  as  they  claim  they  have  done  in  this  treaty  with  China,  to 
the  material  injury  of  the  people.  I  will  also  refer  to  the  opinion  of 
Justice  Baldwin  in  the  same  case,  published  in  the  Appendix  to  four- 
teenth Peters.    He  says : 

"His  but  a  poor  and  meager  remnant  of  the  once  sovereign  power  of  the 
States;  a  miserable  shield  and  patch  of  independence  which  the  Constitu- 
tion has  not  taken  from  them,  if,  in  the  regulation  of  its  internal  police. 
State  sovereignty  has  become  so  shorn  of  authority  as  to  be  incompetent 
only  to  exclude  paupers,  who  may  be  a  burden  on  the  pockets  of  its 
citizens;  unsound  infectious  articles,  or  diseases  which  may  affect  their 
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bodily  health,  and  utterly  powerless  to  exclude  those  moral  ulcers  on 
the  body  politic  which  corrupt  its  vitals  and  demoralize  its  members.  If 
there  is  any  one  subject  from  which  this  Court  should  abstain  from  any 
course  of  reasoning,  tending  to  expand  the  granted  powers  of  the  Con- 
stitution so  as  to  bring  internal  [lolice  within  the  law  or  treaty-making 
power  of  the  United  States,  by  Including  it  within  the  prohibition  on  the 
Stales,  It  is  the  one  now  betbre  us.  Nay,  if  such  construction  is  not 
unavoidable,  it  ought  not  to  be  given,  lest  we  introduce  into  the  Con- 
stitution a  more  vital  and  pestilential  disease  than  any  principle  in 
which  the  relator  could  be  re9<:iied  from  the  police  power  of  Verinout, 
would  fasten  in  its  Institutions,  dangerous  as  it  might  be,  or  Injurious 
its  effects.  Should  an  adjudication,  so  fearful  in  Its  consequences,  be 
made  in  a  case  of  kindred  nature  with  this,  the  })eople  and  States  of  this 
Union  will  'plant  thoinsclvca'  on  the  'impregnable  positions'  taken  in 
the  opinions  of  this  Court,  in  the  cases  quoted  ;  and,  standing  on  erounds 
thus  consecrated,  refuse  to  surrender  those  rights  which  we  had  declared 
to  be  complete,  unqualified,  and  exclusive." 

I  say,  Mr.  Chairman,  that  the  treaty  with  China  only  cuts  this  figure 
in  this  argument,  that  wherever  Congress  had  the  right  to  enact  a 
treaty  with  China,  giving  them  the  rights  of  immigration  to  this  country 
ur  to  this  State,  that  it  did  not  extend  to  the  right  of  giving  them  the 
jjower  of  Immigration  as  to  effect  a  result  which  would  be  disastrous  to 
the  people  of  this  State.  And  I  will  further  say,  that  there  is  an  element 
In  this  Chinese  population ;  there  is  an  element  in  this  question  which  I 
believe,  when  taken  to  the  Supreme  Court,  will  cut  a  very  large  figure 
in  their  decision,  and  that  is  that  they  do  not  come  here  voluntarily  as 
immigrants,  but  that  they  come  here  under  contract ;  that  they  are  In 
ell'ect  slaves;  and  that  they  are  not  the  character  of  people  that  it  was 
ever  contemplated  that  the  hospitality  of  our  territory  should  be 
extended  to. 

BEMARKS   OF   HB.   RINOOOLD. 

Mb.  RINGGOLD.  Mr.  Chairman :  I  will  be  proud  when  the  time 
comes  when  men  will  stop  taking  middle  ground.  If  the  State  has  no 
right  to  regulate  its  internal  commerce.  It  is  no  longer  a  State  but 
dependency.  I  wish  to  refer  to  the  statement  of  the  Chairman  of  the 
Cuininlttee  on  Chinese.  If  I  understood  the  Chalynan  right,  be  said  that 
the  reason  the  ballot  was  given  to  the  freedinen  of  the  South  was 
because  of  fuar  of  Its  turbulent  spirit  and  as  an  act  of  justice.  From 
my  own  standpoint  of  American  politics  It  was  nothing  of  the  kind.  If 
It  had  been  anticipated  that  the  freedmen  of  the  South  would  have 
voted  the  Democratic  ticket  and  put  them  in  power,  we  would  never 
have  heard  of  any  such  sublime  virtue.  It  was  given  for  the  purpose 
of  offsetting  the  Democratic  party  of  the  South,  and  perpetuating  the 
reign  of  the  Republican  |>arty  In  the  councils  of  the  nation.  It  seems  to 
me  that  the  diversity  of  interest  in  the  American  Union  is  so  wide  that 
if  we  do  not  stand  by  the  principle  of  popular  sovereignty,  it  will  result  in 
tlie  destruction  of  the  nation,  and  I  hope  that  the  gentleman  will  with 
draw  such  a  miserable  attempt  at  a  compromise  as  he  has  offered  this 
morning. 

Mb.  TULLY.    Mr.  Chairman  :  I  move  the  previous  question. 

The  call  for  the  previous  question  was  seconded  by  Messrs.  Tinnin, 
McComas,  and  Smith  of  Santa  Clara. 

The  main  question  was  onlered. 

Tbb  CHAIRMAN.  The  main  question  has  been  ordered.  The 
question  Is  on  the  amendment  offered  by  the  gentleman  from  San  Diego, 
Mr.  Blackmcr. 

The  amendment  was  lost. 

Mb.  McCALLUM.     I  offer  a  substitute  for  section  five. 

Thr  SECRETARY  read : 

"  No  aliens  who  are  or  who  may  become  vagrants,  paupers,  mendi- 
cants, criminals,  or  Invalids  afflicted  with  contagious  or  infectious  dis- 
eases, and  aliens  otherwise  dangerous  or  detrimental  to  the  well-being  or 
|)eace  of  the  State,  shall  be  permitted  to  settle  in  this  State  after  the 
adoption  of  this  Constitution." 

Mb.  FILCIIER.  I  raise  the  point  of  order  that  the  amendment  is 
out  of  order,  Ijecause  It  is  covered  by  the  provisions  of  a  previous  section. 

Thb  chairman.    That  tloes  not  make  it  out  of  order. 

Mr.  white.     I  move  the  previous  question. 

Mb.  McCALLUM.    I  withdraw  the  amendment. 

Mr.  McCONNELL.  I  move  to  amend  section  five  by  strlkiug  out 
the  last  four  words,  "adoption  of  this  Coustilutlon,"  and  inserting  the 
words  "year  eighteen  hundred  and  eighty-five,"  so  that  it  will  read 
"  no  person  who  Is  not  eligible  to  become  a  citizen  of  the  United  States 
shall  be  permitted  to  settle  in  this  State  after  the  year  eighteen  hundred 
and  eighty-five." 

The  amendment  was  lost. 

Thr  chairman.  If  there  be  no  further  amendments  to  section  five 
the  Secretary  will  read  section  six. 

Tub  SECRETARY  read: 

Sro.  6.  Foreigners  ineligible  to  become  citizens  of  the  United  States 
shall  not  have  the  right  to  sue  or  be  sued  in  any  of  the  Courts  of  this 
State,  and  any  lawyer  appearlug  for  or  against  them,  or  any  of  them, 
in  a  civil  proceeding,  shall  forfeit  his  license  to  practice  law.  No  such 
foreigner  shall  be  granted  license  to  carry  on  any  business,  trade,  or 
occupation  In  this  Slate,  nor  shall  such  license  be  granted  to  any  per- 
son or  corporation  employing  them.  No  such  foreigner  shall  have 
the  right  to  cat«h  fish  In  any  of  the  waters  under  the  jurisdiction  of  the 
State;  nor  to  purchase,  own,  or  lease  real  property  in  this  State;  and  all 
contracts  of  conveyance  or  lease  of  real  estate  to  any  such  foreigner 
shall  be  void. 

Mb.  LARKIN.  I  move  to  strike  out  all  down  to  line  seven,  so  as  to 
read  "  no  such  foreigner  shall  have  the  right  to  catch  fish  in  any  of 
the  waters  under  the  jurisdiction  of  the  State;  nor  to  purchase,  own,  or 
lease  real  property  in  this  State;  and  all  contracts  of  conveyance  or 
lease  of  real  estate  to  any  such  foreigner  shall  be  void." 


Mb.  REYNOLDS.    I  have  a  substitute  fur  section  six. 

Thr  secretary  read: 

"  No  alien  ineligible  to  become  a  citizen  of  the  United  States  shall  be 
permitted  to  catch  fish  in  any  waters  under  the  jurisdiction  of  the 
State,  nor  to  purchase  or  bold  any  real  property  in  this  State,  and  all 
contracts  of  conveyance  or  lease  of  real  property  to  any  such  aliens  shall 
be  void." 

Mb.  LARKIN.  I  accept  that  as  an  amendment,  and  withdraw  my 
amendment. 

Mr.  HERRINGTON.    I  have  an  amendment  to  offer. 

Thr  secretary  read: 

"Amend  section  six  as  follows:  Strike  out  the  first  part  of  the  section 
down  to  and  including  the  word  '  license,'  in  line  five,  and  insert  in 
lieu  thereof  the  words '  no  license  shall  ever  be  granted  to  any  Mon^ 
llan  or  Chinese."  Also,  strike  out  the  word  '  foreigner'  in  the  remain- 
ing part  of  the  section  wherever  the  same  occurs,  and  insert  instead 
'  Mongolian  or  Chinese.'  Also,  after  the  word  '  State,'  in  line  eight, 
insert  the  words  *uor  kill  or  take  game  at  any  place  therein,'  so  that 
the  section  shall  read:  'No  license  shall  ever  be  Issued  to  any  Mon- 
golian or  Chinese  to  carry  on  any  business,  trade,  or  occupation  in  this 
Slate,  nor  shall  such  license  be  granted  to  any  person  or  corporation 
employing  them.  No  such  Mongolian  or  Chinese  shall  have  tne  right 
to  catch  fish  in  any  of  the  waters  under  the  jurisdiction  of  the  State, 
nor  to  kill  or  take  game  at  any  place  therein  ;  nor  to  purchase,  own,  or 
lease  real  property  in  this  State;  and  all  contracts  of  convey  ance  or  lease 
of  real  estate  to  anv  such  Mongolian  or  Chinese  shall  be  void.'" 

Mb.  HERRINGtON.  Mr.  Chairman :  1  think  that  embraces  all  that 
was  intended  to  be  embraced  by  the  committee  when  they  made  that 
report.  Thus  it  corresponds  with  the  provisions  of  the  section  which 
have  been  adopted  by  striking  out  the  word  "  foreigner,"  giving  it  con- 
formity and  consistency  with  the  sections  already  adopted.  I  hope  the 
amendment  to  the  amendment  will  be  adopted  as  read. 

The  amendment  was  lost,  on  a  division,  by  a  vote  of  41  ayes  to  51  noes. 

Thr  CHAIRMAN.  Thequesllon  recurs  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

Mr.  WEBSTER.    I  move  to  amend  section  six  so  as  to  read  as  follows: 

"Foreigners  ineligible  to  become  citizens  of  the  United  States  shall 
not  have  the  right  to  purchase,  own,  or  lease  real  property  in  this  State, 
and  all  contracts  of  conveyance  or  lease  of  real  estate  to  any  such 
foreigner  shall  be  void." 

I  have  had  nothing  to  say  on  this  question  so  far,  I  do  not  desire  to 
say  but  a  few  words  now.  I  have  been  satisfied  to  sit  here  and  listen  to 
the  arguments  which  have  been  presented.  It  is  the  legal  bearing  of 
the  subject  which  we  want;  and  I  believe  that  it  has  been  fully  shown 
that  this  amendment  is  legitimate  and  can  be  sustained.  I  am  in  favor 
of  going  to  the  extent  of  the  law,  and  no  further.  I  believe,  sir,  that  this 
amendment  is  sustained  for  several  reasons.  It  is  claimed  that  by  a 
provision  in  the  treaty  the  inhabitants  of  China  shall  have  the  right  of 
travel  and  residence  in  the  State  of  California.  The  idea  of  residence  is 
transient,  as  I  think,  and  I  am  borne  out  in  this  statement  by  the  definition 
given  by  Bouvier's  Law  Dictionary,  second  volume,  page  four  hundred 
and  sixty-eight.  There  is  a  difference  between  a  man's  residence  and  his 
domicile.  He  may  have  his  residence  in  Philadelphia,  and  be  may 
have  his  residence  in  New  York;  for  although  a  man  can  have  but  one 
domicile  he  may  have  several  residences.  A  residence  is  generally 
transient  in  its  nature;  it  becomes  a  domicile  when  it  is  taken  up  as 
permanent.  Now,  sir,  I  hold  that  under  that  treaty,  and  the  exceptions 
that  are  made  to  it,  we  can  prohibit  them  from  holding  or  leasing  real 
estate  in  this  State.  So  far  we  can  go,  if  no  further.  There  are  excep- 
tions, although  it  is  claimed  In  the  body  of  the  instrument  that  they  ara 
entitled  to  all  the  rights,  privileges,  and  immunities  of  the  most  favored 
nations.  There  are  exceptions,  because  It  turns  round  and  says  that 
they  shall  not  be  entitl^  to  the  same  rights  and  immunities,  for  it 
expressly  prohibits  their  naturalization. 

Now,  sir,  I  have  said  nothing  on  this  subject,  but  I  fully  concur  as  to 
the  evil  to  the  fullest  extent  which  has  been  claimed  here.  I  have  seen 
it  in  San  Francisco  to  the  fullest  extent.  And  there  is  one  thing  there, 
sir,  that  fully  convinced  me  that  the  Chinamen  are  able  to  live  and 
prosper  upon  the  fare  of  horses  and  run  the  country  besides,  for  this 
reason :  tuey  learned  to  pool  their  issues  when  Kearney  was  a  boy. 
You  can  go  Into  the  markets  there  in  San  Francisco  aud  in  every  basket 
of  turnips  they  pool  their  issues  and  buy  in  quantity.  They  tax  a 
Chinaman  for  the  same  material  less  than  one  half  what  the  citizens  of 
San  Francisco  pay  for  the  same  material.  I  have  seen  it  there.  You 
can  see  women  and  children,  half  naked  and  starving,  following  the 
Chinamen  around  with  the  baskets  picking  up  the  refuse.  You  can  see 
it  any  day. 

I  will  turn  for  a  moment  to  another  part  of  the  subject  which  has  not 
been  touched  upon.  The  ^at  farmers  of  the  country  have  not  felt 
this  evil  yet.  Their  time  will  come  by  and  by.  The  horticulturists  of 
the  country  are  driven  to  the  wall  by  them.  I  have  been  one,  and  my 
vocation  is  gone,  because  I  cannot  compete  with  them  in  raising  any 
kind  of  product.  They  can  rent  land  right  under  my  nose  and  pay 
twenty  dollars  per  aere  per  annum  aud  run  me  out  of  my  business. 
That  is  the  condition  of  the  horticultural  interest  of  the  State  to-day. 
It  is  to  that  extent  that  the  farmers  of  Santa  Clara  are  driven  out  of 
business. 

Mr.  STUART.  I  would  like  to  ask  the  gentleman  if  the  Italians  or 
any  other  foreigner  does  the  same  thing? 

Mr.  WEBSTER.  The  Italians  are  the  only  people  that  they  don't 
compel  to  leave.  I  know  that  they  are  raised  in  such  a  way  that  their 
living  costs  them  very  little.  It  is  only  because  thev  fully  understand 
their  business  that  they  can  compete  with  them  at  all. 

Mb.  BEERSTECHER.  The  amendment  that  you  offer  is  substan- 
tially the  same  as  that  offered  by  the  gentleman  from  San  Francisco, 
Mr.  Reynolds,  with  the  exception  that  you  do  not  include  the  iuhibition 
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upon  the  Chinese  to  63h  in  the  waters  of  the  State.    I  would  ask  you  if 
there  is  any  objection  to  including  that  inhibition  in  the  section? 

Mr.  WEBSTEK.  I  do  not  believe  that  we  have  the  power  to  do  it. 
I  say  when  you  do  that  you  go  beyond  the  authority  of  this  State. 
Now,  sir,  I  believe  that  a  revolution  in  sentiment  everywhere  is  coming 
apon  this  as  well  as  the  people  East  o(  the  Rocky  Mountains.  I  believe 
that  the  election  which  will  be  holden  here  next  Fall  upon  this  question 
will  have  a  great  bearing  upon  the  action  of  Congress,  where  tne  vote 
upon  this  direct  question — Chinese  or  no  Chinese — is  to  be  taken.  And 
I  believe  that  a  memorial  to  Congress  will  also  have  its  influence;  and 
I  believe  when  it  is  understood  that  distress  has  overtaken  this 
State,  which  in  the  last  thirty  years  has  added  more  wealth  to  the  com- 
merce and  the  coffers  of  the  nation  than  any  State  in  the  Union,  or 
<^)untrT  in  the  world — according  to  its  size ;  that  when  the  people  of  the 
North,  with  whom  we  stood  shoulder  to  shoulder  in  the  great  struggle 
fnr  national  life;  when  the  South  in  their  great  calamity,  which  occur- 
red just  a  few  mouths  ago,  and  we  poured  out  our  money  and  sympathy 
as  freely  as  the  gentle  dews  fall  from  heaven ;  and  when  the  people  of 
the  whole  country  see  as  we  stand  here  driven  to  the  verge  of  constitu- 
tional law,  and  now  upon  the  line  between  constitutional.  State,  and 
national  rights — that  n^ien  they  see  us  in  this  position,  with  one  band 
pressing  back  the  hordes  of  Asia,  and  with  the  other  upholding  and 
defending  the  Federal  Constitution,  that  they  will  meet  us  at  the  thresh- 
oM  and  assist  us  in  driving  this  curse  from  the  land. 

RKIIABKS   or   MB.    BEKRSTECHXR. 

Hb.  BEERSTECUER.  Mr.  Chairman  :  I  do  not  desire  to  speak  on 
this  subject  to  any  extent,  but  I  favor  the  amendment  proposed  by  the 
ftentleman  from  San  Francisco,  Mr.  Reynolds,  for  the  reason  that  be 
embraces  the  inhibition  against  the  Chinese  fishing  in  the  Waters  of  this 
Slate,  as  the  fisheries  are  gradually  passing  into  the  hands  of  Chinese, 
>nd  in  a  few  years  the  Chinese  will  be  the  only  fishers  in  the  State. 
There  is  no  doubt  in  m^  mind  about  our  right  to  control  the  fisheries 
•nd  say  who  shall  fish  m  the  waters  of  this  State.  I  call  the  attention 
of  the  committee  to  a  note  to  section  one  thousand  and  seventy-three  of 
Siory  on  the  Constitution,  the  last  edition  by  Judge  Cooley.  It  is  there 
stated: 

"The  State  may  control  the  fisheries  within  its  limits  and  confine  the 
privileges  thereof  to  its  own  citizens." 

He  cites  a  number  of  cases  in  support  of  the  statement.  Mr.  Cooley, 
in  his  Constitutional  Limitations,  on  page  524  says  : 

"The  rights  of  which  we  here  speak  are  considered  as  pertaining  to 
the  State  by  virtue  of  an  authority  existing  in  every  sovereignty,  and 
which  is  called  the  eminent  domain.  Some  of  these  are  completo  with- 
out any  action  on  the  part  of  the  State;  as  is  the  case  with  the  rights  of 
navigation  in  its  seas,  lakes,  and  public  rivers,  the  rights  of  fishery  in 
public  waters,  and  the  right  of  the  State  to  the  precious  metals  which 
msv  be  mined  within  its  limits." 

fhere  is  no  doubt  about  the  right  of  the  State  to  say  who  shall  fish 
within  the  waters  of  this  State.  The  amendment  offered  by  Mr.  Web- 
iter  is  the  same  as  the  amendment  offered  by  Mr.  Reynolds,  with  the 
exception  that  Mr.  Reynolds  says  that  no  Chinese  shall  fish  in  the 
watersof  this  State.  I  believe  that  we  have  a  right  in  law  and  in  justice 
to  put  this  inhibition  iu  the  Constitution,  and  therefore  I  am  in  favor  of 
the  amendment  of  Mr.  Reynolds  in  preference  to  that  of  Mr.  Webster. 
It  includes  an  inhibition  that  we  can  legally  make. 

Me.  RINGGOLD.  Mr^Chairman :  Neither  the  original  nor  the 
amendment  covers  the  qWstion.  Both  say  "  foreigners  ineligible  to 
beiwme  citizens."  The  Chinese  are  not  so.  There  are  Chinese  natural- 
ized now. 

RKHARKS  OF  MB.   HALE. 

Mb.  hale.  Mr.  Chairman  :  I  seconded  the  amendment  offered  by 
the  eentlenaan  from  Alameda,  Mr.  Webster.  As  baa  been  said  by  many 
gentlemen,  I  would  be  willing,  for  one,  to  go  just  as  far  toward  the 
exclusion  of  Chinamen  from  residence  and  from  all  classes  of  employ- 
ment in  the  State  of  California  as  I  think  we  are  able  to  do  consistently 
with  the  oaths  we  have  taken  to  support  the  Constitution  of  the  United 
Stales.  I  have  no  desire,  sir,  to  attempt  a  discussion  of  the  question 
broadly:  suffice  it  to  say  that,  after  listening  to  many  eloquent  gentle- 
men on  this  subject,  I  believe  that  the  judgment  of  the  men,  women, 
and  children  of  the  State  of  California,  and  of  the  whole  Pacific  Coast, 
ran  be  epitomized  in  one  brief  sentence,  that  they  are  prepared  to  do  all 
within  their  poirer  to  prevent  in  the  future  the  increase  of  Chinese  pop- 
ulation on  this  coast.  Now,  sir,  taking  this  view  of  it,  I  take  it  that  it 
is  the  united  voice  and  wish-  of  the  people  of  this  State  who  sent  us 
here,  to  frame  an  organic  law,  to  do  all  in  our  power  consistent  with  our 
sllegiance  to  the  Government  of  the  Unit«d  States,  and  to  the  laws  and 
treaties  of  the  United  States,  to  avert  the  evils  of  Chinese  immigration. 
I  believe,  sir,  that  it  is  within  our  power  to  prohibit  foreigners  not  eligi- 
ble to  become  citizens  of  the  United  States  from  purchasing  or  leasing 
real  estate  within  the  State.  I  am  not  unaware,  Mr.  Chairman,  that 
there  iasome doubt  upon  legal  authority,  and  high  legal  authority,  upon 
this  proposition ;  yet,  after  having  examined  this  question  in  the  past. 
>nd  having  listened  with  such  attention  as  I  have  been  able  to,  to  the 
•rguments  made  ii]>on  the  subject,  I  have  yet  to  hear  that  which 
i^hui^  mjf  previously  formed  opinion  upon  the  subject,  and  that  is 
that  It  is  within  our  power  to  make  that  prohibition  effective. 

An  objection  may  be  raised  in  regard  to  the  obligation  of  the  State  not 
to  interfere  with  tfle  power  of  the  General  Government  to  dispose  of 
PJiblic  lands  in  this  State;  but,  sir,  it  may  be  noted  iu  the  laws  of  the 
United  States  providing  for  the  alienation  of  the  public  lands  belonging 
to  that  government  within  our  limits,  there  are  no  provisions  by  which 
these  lands  are  provided  to  be  sold  by  the  govcmmoiit,  except  to  citizens 
Mthe  United  States,  and  those  who  have  declared  their  intention  to 
°J<i>me  sneh.  For  instance,  it  will  bo  remembered  by  the  lawyers  on 
"!•  floor  that  until  eighteen  hundred  and  sixty-six,  no  provision  was 


made  for  the  alienation  of  any  of  the  lands  generally  known  and  classed 
as  mineral  lands,  being  part  of  the  public  domain.  By  a  series  of  Acts, 
commencing  July  twenty-sixth,  eighteen  huiidr«l  and  sixty-six,  and 
running  down  to  either  eighteen  hundred  and  seventy  or  eighteen  bun 
dred  and  seventy-two,  the  last  Act  upon  the  subject,  the  rjght  to  occupy 
the  public  lands  of  the  United  States  for  the  purpose  of  mining,  tor 
delving  for  minerals,  the  right  of  occupancy,  and  the  right  to  purcliase 
ultimately  and  to  take  title  by  patent,  is  limited  to  citizens  of  the  United 
States,  and  those  who  have  declared  their  intentions  to  become  such. 
And,  sir,  if  you  will  look  through  the  body  of  our  law  providing  for  the 
alienation  of  agricultural  lands,  by  pre(Smf>tion  and  homestead,  you  will 
find  that  the  right  is  nowhere  extended  to  any  others  than  citizens  of 
the  United  States,  and  those  who  have  declared  their  intentions  to 
become  such.  I,  therefore,  take  the  view  of  this  policy  as  manifested 
by  the  government  of  the  United  States,  that  we  are  not  in  want  of 
harmony  with  the  government,  that  we  are  not  in  conflict  with  the 
spirit  or  letter  of  the  Constitution  when  we  put  into  the  framework 
of  our  Constitution  a  prohibition  equally  applicable  to  all  foreigners 
who  are  not  eligible  to  become  citizens  of  the  United  States.  Now,  if  we 
look  through  the  body  of  our  Federal  law,  we  will  find  that  there  is 
nowhere  an  authorization  to  acquire  properly  from  the  government 
except  in  favor  of  citizens,  and  those  who  have  declared  their  inten- 
tions to  become  such.  We  are,  therefore,  within  the  limits  of  that 
rule,  because  we  only  prohibit  those  from  acquiring  title  to  real  prop- 
erty who  are  ineligible  to  become  citizens. 

Mr.  Chairman,  I  should  be  very  glad  to  vote  for  the  amendment 
offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds,  if  1  believed 
that  we  could  safely  go  so  far.  I  am  not  satisfied  that  we  could  do  that. 
I  do  believe,  however,  that  we  can  go  to  the  extent  of  prohibiting  those 
persons  ineligible  to  become  citizens  from  acquiring  a  title,  either  in  fee 
or  by  lease,  to  real  property  in  this  State;  and  if  we  do  that  we  shall 
have  effected  some  direct  relief,  something  venr  fiotent  towards  the 
exclusion  of  this  class  of  people  from  our  coast.  I  hope  the  amendment 
of  the  gentleman  from  Alameda,  Mr.  Webster,  may  be  adopted  by  the 
committee. 

BEUABKS   at   UB.   BELCHIB. 

Mb.  BELCHER.  Mr.  Chairman:  I  do  not  wish  to  occupy  the  time 
of  the  committee  further  than  to  say  that  I  do  not  think  we  can  right- 
fully prohibit  this  element  from  leasing  any  real  estate.  You  say  we 
cannot  prohibit  their  coming  here  nor  their  residing  here,  but  we  may 
prohibit  their  leasing  property.  If  they  have  a  right  to  come  here, 
even  for  the  purpose  of  commerce,  I  am  tinable  to  see  how  they  can 
come  here  for  the  purposes  of  commerce  or  temporary  residence  unless 
they  can  lease  some  projierty  on  which  to  live.  You  may  say,  in  a 
hotel.  That  docs  not  meet  the  question.  If  China  has  the  right  of 
commercial  intercourse  with  us,  if  she  has  a  right  to  have  commercial 
business  here.  Consuls  and  other  officers,  they  have  the  right  to  lease 
something  to  do  business  in,  and  a  right  to  lease  a  place  to  live  in.  It 
seems  to  me  that  we  are  going  too  far  when  we  say  that  no  foreigner 
ineligible  to  citizenship  shall  be  permitted  to  lease  any  real  property  in 
the  State.  I  know  the  evil  that  is  attempted  to  be  cured — these  men 
leasing  gardens,  raising  vegetables,  and  all  that — and  the  end  is  a  desira- 
ble one;  but  while  we  are  attempting  to  do  something  we  ought  not  to  go 
too  far.  It  seems  to  me  that  we  cannot  say  that  no  foreigner  ineligible 
to  become  a  citizen  shall  ever  lease  any  real  property. 

Mb.  HAGER.  Our  people  go  there  and  cannot  lease  property  or  hold 
property,  under  oui;  treaty. 

Mb.  belcher.  I  do  not  know  how  it  may  be  in  China;  but  I  know 
we  permit  the  citizens  of  other  nntionalities  to  lease  and  occupy  real 
property  here,  and  we  permit  the  inhabitants  of  China  to  come  here 
under  this  treaty  and  to  have  all  the  privileges  of  other  nations.  Now, 
how  they  are  to  come  here,  and  live  here,  unless  they  can  occupy  real 
property,  lease  real  property,  and  hold  real  property  for  the  time,  is 
more  than  I  can  see.  I  am  in  favor  of  the  clause  that  prohibits  the 
Chinaman  from  fishing  in  the  waters  of  the  State.  I  think  we  can  do 
that,  where  they  are  engaged  in  fishing.  I  am  iu  favor  of  prohibiting 
that;  and  I  am  in  favor  of  prohibiting  their  purchasing  or  holding  land! 
I  would  be  in  favor  of  prohibiting  the  leasing,  if  I  thought  we  could  do 
that.  Now,  of  course,  hack  of  this  is  the  question  as  to  the  mass  of  the 
people  coming  here;  but  if  they  have  the  right  to  come  here  and  settle, 
and  live  here,  then  they  have  the  right  to  lease  property  to  live  upon, 
and  must  occupy  it  for  the  time.  I  think  we  go  too  far  in  saying  that 
no  land  shall  ever  be  leased  by  any  of  these  men..  I  suppose  no  one 
here  is  in  favor  of  this  section  six.  I  hear  nothing  in  favor  of  it,  and 
therefore  shall  say  nothing  against  it. 

BBMABKS  OF  MB.  OCDLET,  OF  SOIAKO. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman :  This  committee  has  in  its 
wisdom  refused  to  strike  out  section  five.    That  section  reads:    "No 

Cerson  who  is  not  eligible  to  become  a  citizen  of  the  United  States  shall 
e  permitted  to  settle  in  this  State  after  the  adoption  of  this  Constitu- 
tion." It  seems  to  me,  Mr.  Chairman,  that  is  going  nearly  as  far  as  the 
most  radical  would  deem  it  necessary  to  go.  It  is  an  acknowledged  fact 
by  everybody  that  these  Chinamen  are  here.  It  is  generally  conceded 
by  all  citizens  that  they  are  obnoxious  to  the  interests  of  the  Stale;  that 
they  are  obnoxious  to  the  people  of  the  United  States  generally,  from 
various  causes.  But  they  are  here.  One  gentleman  stated  here  several 
years  ago,  and  made  himself  very  obnoxious  by  saying  it,  that  these 
Chinamen  must  either  work,  beg,  starve,  or  steal.  Now,  it  has  been 
argued  upon  this  floor  that  this  Convention  ought  to  so  hamper  these 
Chinamen  that  they  cannot  obtain  a  livelihood;  that  we  ought  to  force 
thcra  into  the  class  of  paupers  and  vagrants  in  order  to  make  them  come 
within  the  law.  They  propose  to  make  them  a  burden  upon  the  State 
of  California — to  make  them  an  absolute  burden  upon  the  taxpayers  of 
California.  I  would  like  to  know  how  many  of  the  taxpayers  of  Cali- 
fornia are  willing  to  accept  them.    As  to  whether  they  should  fish  or 
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not,  I  do  not  know  whether  it  is  a  matter  of  any  great  importance,  but 
I  presume  that  the  power  to  exclude  them  from  fishing  is  the  power  to 
exclude  them  from  any  other  business.  Now,  I  am  inclined  to  think 
that  in  the  way  of  market  gardening  they  come  in  more  direct  competi- 
tion than  they  do  in  fishing.  They  must  do  something.  The  gentleman 
from  San  Francisco  says  they  must  go  home,  but  many  of  tliem  are 
totally  unable  to  eo  home.  They  have  not  got  the  means  to  go  home. 
They  have  come  here  on  the  Invitation  of  the  United  States,  and  there 
was  a  time  when  the  people  of  the  United  States  looked  ny>on  them  as 
desirable  immigrants — as  a  desirable  labor  element.  I  recognize  the  fact 
that  that  was  a  mistake — I  believe  that  it  was  a  mistake. 

Me.  UEKRINGTON.  Haven't  they  got  ample  room  in  the  other 
States? 

Me.  DUDLEY,  of  Solano.  Undoubtedly  they  have ;  but  the  question 
is,  whether  the  State  authorities  have  the  power  to  drive  them  from  one 
point  to  another.  They  have  been  invited  here  by  the  |>e<iple  of  the 
United  States.  The  United  States  entered  into  treaty  stipulations  with 
them,  guaranteeing  them  certain  rights  and  privileges.  As  an  enlight- 
ened nation,  as  a  civilized  people,  we  ought  to  be  content  with  testing 
our  power  under  section  five,  without  attemjiting  to  make  paupers  of 
them,  and  place  them  as  a  burden  upon  the  State  treasury  of  California. 
As  to  this  matter  of  leasing  land,  I  think  the  gentleman  from  Yuba, 
Judge  Belcher,  is  certainly  correct  in  his  view  of  that  ease,  and  I  doubt 
if  any  measure  of  that  kind  will  relieve  us  in  any  way  whatever.  The 
only  relief  that  can  be  had  is  to  stop  their  coming,  and  await  the  time 
when  time  shall  remove  them  from  among  us.  Their  general  dis|>osltion 
to  get  home  as  soon  as  possible,  and  the  fact  that  they  die  off  rapidly, 
will  relieve  California  perhaps  as  fast  as  desirable,  even  to  the  labor  ele- 
ment of  California.  As  to  the  argument  of  the  gentleman  from  Ala- 
meda, that  they  run  him  out  of  business;  that  they  can  cultivate  small 
fruits  anil  market  gardens,aud  sell  their  produce  for  less  than  any  other 
class  of  people,  then,  of  course,  that  class  of  produce  is  furnished  to 
consumers  at  vastly  less  rates  than  it  would  be  without  them.  That  is 
true.  Let  them  be  swept  away  within  a  week,  or  within  a  day,  and  all 
these  places  left  vacant,  what  is  the  result?  Why,  sir,  the  gentleman 
from  Alameda,  instead  of  cultivating  his  orchard  and  vineyard,  would 
lake  it  up  and  plow  it  and  sow  it  to  wheat ;  and  every  peram,  like  the 
mechanic,  who  prinluces  no  vegetables,  and  who  consumed  this  produce 
largely  at  the  late  prices,  would  be  compelled  to  pay  once,  twice,  or 
three  times  the  price,  or  go  without  them.  The  demand  will  be  good, 
however.  The  lands  that  are  now  used  for  this  purpose  will  be  used  for 
something  else. 

I  desire  to  say  that  it  does  seem  to  me  that  after  refusing  to  strike  out 
fcction  five  we  have  done  enough.  We  have  placed  ourselves  in  a  posi- 
tion to  test  the  question  of  our  rights  under  the  treaty.  Now,  then,  as  to 
the  objection  to  this  class  of  peoj>le,  the  gentleman  from  El  Dorado,  Mr. 
Larkin,  has  taken  the  position  that  they  are  obnoxious  on  accoimt  of 
color.  I  think  them  obnoxious,  as  he  does,  but  not  on  account  of  their 
color,  but  because  of  their  non-assimilative  qualities.  They  cannot 
become  of  us,  nor  a  part  of  us.  They  cannot  assimilate  with  the 
American  people. 

Me.  HOWARD.  Mr.  Chairman :  I  hope  that  the  committee  will  rise 
now  and  take  a  recess,  and  that  before  we  adjourn  to-day  we  will  dis- 
pose of  this  business.  I  move  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thk  PRESIDENT,  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

The  Convention  took  a  recess  until  two  o'clock  p,  m, 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.,  President  pro  tem. 
Belcher  in  the  chair. 
Roll  called  and  quorum  present. 

CBISKSE  IMHIOBATION. 

Me.  MILLER.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  pro  tem.in 
the  chair,  for  the  purpose  of  further  considering  the  report  of  the  Com- 
mittee on  Chinese. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Me.  BARNES.  Mr.  Chairman :  I  would  inquire  if  there  is  a  quorum 
present. 

Me.  CROSS.  Mr.  Chairman:  I  move,  for  the  purpose  of  determining 
that  question,  that  the  Secretary  be  directed  to  call  tne  roll. 

Mr.  BLACKMER.  Mr.  Chairman:  I  move  that  the  comniittee  rise, 
for  the  purpose  of  determining  whether  there  is  a  quorum  present. 

Me.  HUEST'.S.    I  raise  a  iwint  of  order. 

ThkCHAIR.MAN.  The  Convention  has  resolved  itself  into  Com- 
mittee of  the  Whole.  There  can  be  no  roll  call  in  Committee  of  the 
Whole,  as  I  understand  it. 

Me.  NOEL.  I  move  that  the  committee  rise,  in  order  to  see  if  we 
have  a  quorum  present. 

Thk  CHAIRMAN.  The  motion  is  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carried. 

IN   CONVENTION. 

The  PRESIDENT  pro  tem.    The  Secretary  will  call  the  roll. 
The  roll  was  called,  and  seventy-eight  members  found  present. 
Me.  MILLER.    Mr.  President:   I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  pro  tem.  in  the 


chair,  for  the  purpose  of  further  considering  the  report  of  the  Committee 
on  Chinese. 
Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.    The  question  is  on  the  amendment  to  section  six. 

THE   PBEVlftCS   QCISTIOX. 

Me.  HUESTIS.  I  move  the  previous  question  on  the  pending 
amendment. 

Seconded  by  Messrs.  Moreland,  Noel,  and  Evey. 

The  CHAIRMAN.  The  question  is.  Shall  the  main  question  be  now 
put? 

[Me.  TINNIN  in  the  chair.] 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco. 

The  vote  was  taken,  but  objections  being  made  that  there  was  no 
quorum  voting,  it  was  put  again. 

Division  being  called,  the  committee  divided,  and  the  amendment  was 
adopted— ayes,  72;  noes,  S. 

The  CHAIRMAN.  The  Secretary  will  read  the  amendment  offered 
by  the  gentleman  from  Alameda,  Mr.  Webster. 

Thk  SECRET.\RY  read  the  amendment 

The  CHAIRMAN.  The  question  is  on  the  amendment  propoeed  by 
the  gentleman  from  Alameda,  Mr.  Webster. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  substitute  offered  by  Mr. 
Reynolds. 

Adopted— ayes,  43 ;  noes,  35. 

Me.  SMITH.    Is  an  amendment  in  order? 

Me.  LARUE.  Mr.  Chairman,  I  send  up  an  amendment  to  section 
seven. 

Mb.  SMITH.  First  I  have  an  amendment  or  substitute  for  section 
six. 

The  SECRETARY  read: 

"  No  Chinese,  or  foreigners  ineligible  to  become  citizens  of  the  United 
States,  shall  be  allowed  to  fish  in  any  of  the  waters  of  the  State,  nor  to 
purchase  or  own  any  real  property,  nor  any  interest  therein,  nor  to  lease, 
rent,  hold,  or  use  any  land  for  the  purpose  of  agriculture,  horticulture, 
grazing,  or  other  means  of  profit,  and  all  contracts  or  conveyance  of  any 
right  or  interest  in  real  pro|>erty,  and  any  lease  of  any  land  for  the  pur- 
poses of  agriculture,  horticulture,  or  grazing,  or  other  means  of  profit,  to 
or  with  any  such  foreigners,  shall  be  void  and  not  entitled  to  record." 

The  CHAIRMAN.  The  amendment  is  out  of  order,  as  I  understand 
it  is  offered  as  a  substitute. 

Mb.  SMITH.  Allow  me  to  explain  what  the  amendment  is.  The 
amendment  as  adopted,  it  seems  to  me,  will  defeat  the  whole  matter. 
One  of  the  most  Important  objects  is  to  prevent  the  Chinese  from  leasing 
land.  For  fear  it  might  defeat  the  whole  matter,  I  have  provided  that 
they  shall  not  lease  or  rent  any  land.  Now,  this  is  an  important  matter, 
which  it  seems  to  me  should  be  attended  to,  and  if  we  cannot  do  it  any 
other  way,  we  ought  to  reconsider  the  matter  in  order  to  get  this  pro- 
vision in.  Where  I  live  the  Chinamen  do  all  the  gardening,  and  lease  a 
freat  deal  of  land,  and  take  the  place  of  a  great  many  white  laborers, 
f  this  amendment  is  in  order,  I  hope  it  will  be  adopted. 

The  CHAIRMAN.  I  rule  the  gentleman's  amendment  out  of  order, 
for  the  reason  that  a  portion  of  the  substitute  already  adopted  would 
be  stricken  out  by  it,  and  it  covers  part  of  tMsame  ground  adopted  by 
the  Convention. 

Mb.  SMITH.  I  then  move  to  reconsider  the  vote  by  which  the  sub- 
stitute was  adopted,  in  order  to  have  a  chance  to  put  in  this  amendment. 

The  CHAIRMAN.  That  can  only  be  done  by  the  unanimous  consent 
of  the  house.    The  Chair  hears  objections. 

Mb.  BURT.  Mr.  Chairman:  Will  it  not  be  in  order  for  the  gentle- 
man to  add  to  the  substitute  already  adopted  by  the  Convention?  If  his 
amendment  only  adds  to  it,  is  not  that  in  order? 

The  chairman.  By  the  rules  the  gentleman  can  do  so  with  the 
unanimous  consent  of  the  Convention.  The  Convention  has  adopted  a 
substitute  for  the  section,  and  the  gentleman  now  offers  a  substitute, 
which  strikes  out  a  portion  of  what  has  already  been  adopted  by  the 
Convention.    It  is  therefore  ruled  out  of  order. 

Me.  NOEL.  Mr.  Chairman :  I  have  an  amendment  which  I  wish 
to  offer  as  an  addition  to  the  section. 

Me.  HOWARD,  of  Los  Angeles.  He  can  offer  it  as  an  additional  sec- 
tion after  we  get  through  with  the  article. 

Mr.  NOEL.     I  wish  to  offer  it  now. 

Mb.  HAUER.  I  understood  the  Chair  to  rule  that  we  cannot  recon- 
sider the  vote  by  which  the  substitute  was  adopted  at  this  time. 

The  chairman.  It  cannot  be  reconsidered  without  one  day's  notice 
being  given,  except  by  unanimous  consent  of  the  Convention. 

Mr.  H  AGER.  That  only  applies  to  a  final  vote,  not  to  the  Committee 
of  the  Whole.  This  is  not  a  final  vote.  We  may  at  any  time  move  to 
reconsider  without  going  through  the  formula  ofone  day's  notice. 

Mr.  LARUE.    Mr.  Chairman  :  I  rise  to  a  point  of  order. 

Thk  CHAIRMAN.     State  your  point  of  order. 

Mr.  L.\RUE.     We  are  actmg  under  the  previous  question. 

The  CHAIRMAN.  The  previous  question  only  goes  to  the  amend- 
ment.   The  point  of  order  is  not  well  taken. 

Mb.  HAGER.  We  have  exhausted  the  previous  question.  I  wish  a 
correct  ruling  in  regard  to  the  progress  of  the  business,  as  we  pass  upon 
these  sections  here.  If  we  adopt  an  amendment  and  afterwards  find 
that  we  have  made  a  mistake,  it  seems  to  me  very  strange  that  we  have 
to  give  notice  and  wait  until  the  next  day  before  we  can  get  at  it  to 
make  the  correction.    That  rule  only  relates  to  a  final  vote. 

Me.  LARUE.    Mr.  Chairman :  1  rise  for  information 

Mb.  NOEL.    Mr.  Chairman:  I  rise  to  a  point  of  order. 
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The  chairman.    The  centleman  will  state  his  point  of  order. 

Ue.  NOEL.  My  point  of  order  is  that  the  gentleman  is  not  direct- 
ing bis  remarks  to  any  question  pending  before  the  Convention.  There 
is  no  question  before  the  Convention. 

Thi  chairman.    The  point  of  order  is  not  well  taken. 

Mk.  ROLFE.    Mr.  Chairman :  I  rise  to  a  point  of  order. 

Thi  chairman.    State  your  point  of  order. 

Mr.  ROLFE.  My  point  of  order  is  that  the  Chair  has  already  ruled 
the  motion  out  of  order,  and  there  has  been  no  appeal  taken  from  the 
ruling  of  the  Chair,  hence  any  further  discussion  is  out  of  order. 

Thi  chairman.  The  Chair  rules  the  noint  of  order  well  taken, 
unlus  there  is  an  appeal  from  the  decision  of  the  Chair. 

Ml  HAGER.    I  wish  to  call  the  attention  of  the  Chair  to  the 


Me.  ROLFE.    Mr.  Chairman :  I  insist  upon  my  point  of  order. 

Thi  chairman.  The  Chair  rules  that  the  adoption  of  the  substi- 
tate  for  section  six  was  a  final  vote,  as  &r  as  the  Committee  of  the 
Whole  is  concerned. 

Me.  REYNOLDS.  If  I  onderstand  the  Chair  correctly  the  decision 
is  that  the  adoption  of  the  substitute  is  a  final  vote.  And  I  understand 
there  are  gentlemen  here  who  desire  to  amend  that  substitute  without 
striking  out  or  destroying  anything  that  has  already  been  adopted,  or 
altering  the  substance  of  what  has  been  adopted.  It  seems  to  me  the 
effect  of  the  ruling  of  the  Chair  is  to  prevent  a  measure  from  being  per- 
fected. Now,  if  we  have  adopted  a  substitute,  and  amendments  are 
offered  which  do  not  change  the  character  of  the  substitute,  they  ought 
to  be  entertained.  They  are  certainly  in  order,  and  I  think  the  ruling 
of  the  Chair  is  wrong. 

Me.  NOEL.  Mr.  Chairman :  I  rise  to  a  point  of  order.  The  Chair 
bss  ruled  on  the  question  and  no  appeal  has  been  taken ;  this  debate 
i<  therefore  out  of  order. 

Thi  CHA.IRMAN.  The  point  of  order  is  well  taken.  The  Chair 
will  enterta.in  any  motion  to  amend  section  six,  which  does  not  strike 
out  the  subs  titute,  or  any  portion  of  it. 

Me.  REY^'OLDS.  Mr.  Chairman :  I  understand  that  the  amend- 
ment of  thft  gentleman  from  Kern  does  not  strike  out  any  portion  of 
section  six,  liut  is  simply  a  further  amendment. 

Me.  NOCIi.  Mr.  Chairman:  I  insist  upon  my  amendment  being 
read. 

Thi  CHAIRMAN.    The  Secretary  will  read  the  amendment. 

The  SEC-RETARYr«ad: 

"So  Chi^ieae  shall  be  allowed  to  catch  fish  in  any  of  the  waters  of 
this  State,  nor  to  take  game  within  the  limits  of  the  State;  provided, 
immature  t-adpoles  and  pollywogs  shall  not  be  considered  fish,  nor 
tomcats  an<9  mud  hens  as  game." 

[Laughte  t.] 

The  CHAIRMAN.    The  amendment  is  out  of  order. 

Mb.  NOEL.  Mr.  Chairman:  I  contend  that  my  amendment  is 
cognate  to  the  subject  under  discussion. 

The  CHAIRMAN.  The  amendment  is  frivolous,  and  will  not  be 
entertained. 

Me.  NOEL.  It  seems  to  me  it  is  germane  to  the  subject  under  con- 
sideration. 

Ml.  ROLFE.  Mr.  Chairman:  I  have  an  amendment  to  the  sub- 
stitute. 

The  SECRETARY  read: 

"Insert  between  the  words  'no'  and  'alien'  the  words '  Mongolian 
or'." 

Me.  WEST.    I  rise  fo  a  point  of  order. 

The  CHAIRMAN.    State  your  point  of  order. 

Me.  WEST.  The  committee  have  already  adopted  the  substitute.  It 
has  been  adopted  as  a  whole  and  cannot  be  amended.  Amendments 
were  in  order  to  the  substitute  before  it  was  adopted,  but  having  been 
adopted  as  a  whole  it  cannot  be  amended. 

Me.  HAGER.  We  have  taken  a  final  vote  by  adopting  the  substi- 
tute, and  how  can  it  be  subject  to  further  amendment  ?  The  Chair  has 
decided  that  the  adoption  of  the  substitute  was  a  final  vote,  and  how 
are  you  going  to  amend  it  t 

The  CHAIBMAN.  As  far  as  it  went,  additions  can  be  made.  No 
portion  of  it  can  be  stricken  out. 

Me.  ROLFE.     I  claim  the  floor. 

Me.  smith,  of  Fourth  District.  Mr.  Chairman:  Not  one  word  is 
stricken  from  the  substitute  by  mv  amendment;  it  only  adds  to  it. 

Me.  ROLFE.    Mr.  Chairman :'  Have  I  the  floor  or  not? 

Mb.  WEST.  Mr.  Chairman :  I  insist  upon  my  point  of  order,  that 
the  committee  have  adopted  the  substitute,  and  thereby  have  exhausted 
their  resources  for  amending  it.  It  is  a  final  action,  and  no  further 
amendment  can  be  allowed. 

The  chairman.  The  point  of  order  is  not  well  taken.  The  com- 
mittee have  a  right  to  perfect  the  substitute  by  adding  to  it. 

Me.  WEST.  The  nght  to  perfect  a  proposition  is  exhausted  when 
^iM  proposition  is  adopted,  therefore  we  cannot  proceed  to  further  amend 
It  after  it  is  adopted. 

The  CHAIRMAN.    The  point  of  order  is  not  well  taken. 

BEMABKS  OP   UR.  BOLFK. 

Me.  ROLFE.  Mr.  Chairman :  I  suppose  all  this  talk  will  not  count 
on  my  fifteen  minutes.  I  do  not  ofler  this  amendment  by  way  of  a  joke, 
w  as  a  frivolous  proposition,  or  in  any  manner  to  impair  the  section.  I 
do  it  in  good  faith.  Now,  if  there  is  anything  in  this  section  six,  if  we 
tan  sustain  it  under  the  treaty— and  I  am  in  hopes  we  can — I  am  under 
the  impression  if  there  is  any  part  of  the  article  that  can  be  maintained 
JJiier  the  treaty,  I  think  it  is  section  six,  as  it  has  been  finally  adopted. 
TnereforB,  I  OMr  this  amendment  for  the  purpose  of  obviatmg  what  I 
ui  afraid  may  be  an  obstacle  in  the  way  of  its  execution,  by  mserting 
HMwofd  "Mongolian,"  so  that  no  Mongolian  or  alien  shall  have  these 


privileges;  because  it  may  be  finally  decided  that  there  is  nothing  in 
our  naturalization  laws  which  will  preclude  them  from  becoming  citi- 
zens, in  which  event  the  provision,  as  it  now  stands,  would  be  of  no 
avail  whatever.  That  is  as  yet  an  open  question,  and  some  of  the  Courts 
are  naturalizing  the  Chinamen;  therefore,  if  that  should  be  the  result; 
if  it  should  finally  be  determined  by  the  highest  Court  in  the  land  that 
the  Chinese  may  become  citizens,  or  if  Congress  should  pass  a  law  to 
that  efted.  But  if  you  put  the  word  "Mongolian"  in  there,  that 
includes  them,  whether  they  become  citizens  of  the  United  States  or 
not.  Then,if  this  has  any  force  at  all,  we  can  at  least  exclude  those  who 
are  not  citizens  of  the  United  States— jvho  are  not  actually  citizens — and 
if  they  are  aliens  and  Mongolians  too,  we  can  exclude  them  just  the 
same;  and  if  they  should  be  decided  to  be  eligible  to  citizenship,  if  this 
provision  will  hold  water,  wo  can  still  exclude  them.  I  think  it  is 
important  that  this  amendment  should  be  made  to  the  substitute. 

BEHABCS  or  UR.  ATKR3. 

Mr.  AYEBS.  Mr.  Chairman :  I  wish  briefly  to  give  my  reasons  for 
objecting  to  the  use  of  this  word  "Mongolian"  m  the  Constitution. 
The  term  Mongolians  does  not  apply  exclusively  to  the  Chinese.  It  is 
a  generic  ly))e  of  the  human  family,  and  some  of  the  leading  authori- 
ties on  ethnology  have  divided  the  species  into  three  classes — Mongolian, 
Caucasian,  and  Negro.  Some  of  tncm  claim  that  the  word  Mongol 
embraces  the  American  Indian.  Now,  if  you  are  going  to  put  that  term 
into  the  Constitution;  and  the  Courts  come  to  construe  it,  where  will  you 
be?  You  are  not  confining  it  to  the  Chinese,  and  they  are  the  people 
aimed  at.  Why  not  come  at  it  directly  and  say  Chinese?  I  opine  that 
almost  every  gentleman  on  this  floor  was  sent  here  for  the  purpose  of 
procuring  legislation  that  will  prevent  the  immigration  and  settlement 
of  the  Chinese.  Not  Mongolians,  but  Chinese.  If  you  place  the  word 
Mongolian  there  for  the  purpose  of  reaching  the  Chinese,  you  may  find 
yourselves  badly  mistaken  when  the  Courts  come  to  construe  it.  I 
hope  the  gentlemen  of  this  Convention  will  not  place  a  word  in  there 
that  will  be  capable  of  having  a  double  meaning  placed  upon  it.  We 
all  know  that  we  mean  the  Chinamen,  and  why  not  sa^  Chinamen? 

Mr.  reed.  Mr.  Chairman :  It  seems  to  me  this  is  altogether  too 
important  a  measure  for  us  to  undertake  to  pass  upon  here  with  a  slim 
house.  I  think  we  ought  to  adjourn.  There  is  scarcely  a  quorum 
present.  I  move  that  the  committee  rise,  report  progress,  and  ask  leave 
to  sit  again. 

Mb.  HOWARD,  of  Los  Angeles.  I  hope  the  committee  will  not  rise. 
We  are  here  for  business,  and  if  members  absent  themselves  that  is  not 
our  fault.    We  are  not  responsible  for  their  running  away.  t 

The  CHAIRMAN.    The  motion  is  that  the  committee  rise. 

IlOSt. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  San  Bernardino,  Mr.  Rolfe,  to  insert  the 
words  "  Mongolian  or." 

L->st. 

Mb.  smith,  of  Kern.  I  move  to  insert  in  the  same  place  the  words 
"  Chinese  or,"  so  as  to  read  "  no  Chinese  or  alien,"  etc. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Mb.  HARRISON.  That  part  of  the  amendment  relative  to  fishing, 
if  it  is  adopted,  will  prevent  the  Chinese  representing  the  Empire  of 
China  from  going  fishing  for  pleasure.  He  can  be  arrested  for  fishing 
for  pleasure.    I  think  it  ought  to  be  qualified. 

Mb.  AYERS.  I  will  inform  the  gentleman  that  the  Chinese  who 
represent  the  Empire  of  China  are  here  under  the  law  of  nations,  and 
this  provision  would  not  aSect  them  in  any  way. 

Mb.  BARNES.    I  think  that  is  an  error. 

Mb.  WELLIN.    Mr.  Chairman 

Mr.  IIEHRINGTON.    Mr.  Chairman 

Mr.  REYNOLDS.    Mr.  Chairman 

Mb.  WELLIN.  Mr.  Chairman  :  I  ask  the  gentleman  if  he  ever  knew 
a  Chinaman  to  go  fishing  for  pleasure? 

Mb.  HERRINGTON.  Mr.  Chairman :  I  wish  to  call  the  attention  of 
the  Convention  to  the  fact  that  whoever  ofiered  that  amendment  is 
intending  to  defeat  the  whole  section.  It  is  no  friend  of  the  section 
who  offers  such  an  amendment  as  that.  It  practically  allows  every 
Chinaman  to  fish  whenever  he  pleases.  It  leaves  out  the  most  essential 
part,  and  practically  allows  the  Chinaman  to  do  whatever  he  pleases. 
It  does  not  follow,  as  a  matter  of  coyrse,  that  they  are  all  aliens.  Lots 
of  them  were  bom  right  here,  and  they  are  not  aliens.  The^  are 
citizens  of  the  United  States.  If  the  word  aliens  covers  the  Chmese, 
what  is  the  use  of  putting  the  word  Chinese  in  ther«? 

Mb.  TULLY.    I  offer  an  amendment. 

The  SECRETARY  read : 

"  An^  minister  of  any  religious  denomination  who  shall  teach  or  read 
the  Scriptures,  or  attempt  to  convert  to  the  Christian  faith,  any  Mon- 
golian resident  of  this  btate,  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  forfeit  his  privilege  to  preach  and  forever 
be  disqualified  from  citizenship,  and,  upon  conviction  for  the  second 
offense,  shall  be  imprisoned  for  life,and  every  such  converted  Mongolian 
shall  be  arrested  and  banished  from  the  State  as  more  dangerous  than 
the  pagan  himself." 

The  CHAIRMAN.    Out  of  order. 

Mb.  TULLY.    I  ofi°er  another  amendment. 

Tub  secretary  read: 

"Any  physician  or  surgeon  who  shall  willfully  render  any  medical  or 
surgical  aid  to  any  person  not  entitled  to  become  a  citizen  of  the  United 
States" 

The  chairman.    Ruled  out  of  order  as  frivolous. 

Mr.  white.  Mr.  Chairman:  I  wish  to  express  my  regret  that  so 
many  members  are  willing  to  turn  this  subject  into  ridicule,  when  the 
whole  people  of  the  State  are  watching  it  with  such  deep  solicitude. 
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Mr.  smith,  of  Fourth  District.     One  moment,  Mr.  Chairman 

Me.  CONDON.  I  move  to  insert  the  word  "  Chinese  "  after  the  word 
"  alien." 

Mb.  AYERS.    I  suggest "  Chinese  or  other  aliens." 

Ma.  BL.^CKMER.  It  is  very  evident  that  the  amendment  is  not 
understood. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

[Cries  of  " Division,''  "division."] 

The  Convention  divided,  and  the  vote  stood :  Ayes,  36  j  noes,  27. 

The  CHAIRMAN.     No  quorum  voting. 

Mb.  CONDON.  There  are  members  present  who  do  not  vote  on  either 
side.    The  rules  call  on  all  to  vote. 

Mb.  LARKIN.     I  rise  to  a  point  of  order. 

Thk  chairman.     Stale  your  point  of  order. 

Mb.  LARKIN.  Unless  the  ayes  and  noes  are  called  it  is  not  possible 
to  detcnHJne  whether  there  is  a  quorum  voting  or  not. 

Mb.  CONDON.  Undoubtedly  there  seems  to  bo  a  misapprehension 
about  this  amendment.  I  ask  for  the  Chair  to  direct  the  isecretary  to 
read  it  again. 

Mr.  WELLIN.  I  would  like  to  know  what  the  difference  is  between 
the  other  amendment  and  this  one?  Can  the  Chair  point  out  the 
difference? 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. • 

The  vote  stood :  Ayes,  41 ;  noes,  21. 

The  chairman.    There  is  not  a  quorum  voting. 

Mb.  AYERS.  I  move  that  the  word  "  other  "  be  inserted  after  the 
words  "  Chinese  or."  Now,  how  is  the  Chair  to  know  whether  there  is 
a  quorum  voting?  In  the  Convention  you  call  the  ayes  and  noes.  It  is 
evident  that  there  is  a  quorum  here.  If  there  is  a  quorum  present  we 
can  transact  business.  ' 

Me.  STUART.     I  have  an  amendment  to  offer. 

Mb.  AYERS.  Docs  the  Chair  decide  that  there  most  be  a  quorum 
voting. 

The  CHAIRMAN.    Yes,  sir. 

Mr.  AYERS.    I  appeal  from  the  decision  of  the  Chair. 

The  CHAIRMAN.  Gentlemen:  On  the  amendment  offered  by  the 
gentleman  from  Kern,  Mr.  Smith,  division  was  called  for,  and  on  that 
division  there  were  41  ayes  and  21  noes,  not  being  a  quorum  of  this 
body,  and  the  Chair  ruled  that  there  not  being  a  quorum  voting,  there 
was  no  vote.  From  this  decision  of  the  Chair  the  gentleman  from  Los 
Angeles,  Mr.  Ayciii,  appeals.  The  question  now  is,  Shall  the  decision 
of  tne  Chair  stand  as  the  judgment  of  the  Convention? 

Mb.  STEDMAN.  Mr.  Chairman:  I  rise  to  ask  a  question.  What  is 
the  effect  on  this  section  when  there  is  no  quorum  voting — is  it  lost,  or 
does  it  go  over?  Can  we  go  on  with  any  other  business,  and  adopt  any 
other  section? 

Mb.  HOWARD,  of  lios  Angeles.    I  rise  to  a  point  of  order. 

The  chairman.    The  gentleman  will  state  his  point  of  order. 

Mr.  HOWARD.  While  the  Chair  is  putting  the  question  to  the  house, 
no  discussion  is  in  order. 

The  chairman.  The  Chair  had  not  put  the  question.  That  is  the 
custom  that  has  prevailed  here. 

Mr.  HOWARD.  There  is  no  book  on  earth  that  will  sustain  any  such 
practice. 

Mr.  STEDMAN.  I  shall  vot«  to  sustain  the  Chair,  because  he  is  right. 
There  is  no  quorum  present. 

Mr.  DAVIS.  Mr.  Chairman :  I  ask  if  there  are  not  gentlemen  present 
who  have  not  voted  nn  either  side? 

The  chairman.  I  cannot  answer  that  question,  because  I  have  no 
way  of  knowing. 

Mb.  HEISKKLL.  Mr.  Chairman:  There  is  no  way  of  determining 
unless  the  roll  is  called. 

Mb.  cross.  Our  rules  provide  that  the  Committee  of  the  Whole 
shall  be  governed  by  the  same  rules  as  in  the  Convention,  except  as  to 
the  roll  call. 

Mb.  WELLIN.  Mr.  Chairman :  I  am  satisfied  that  there  is  more 
than  a  quorum  present,  and  if  we  do  not  make  the  members  vote,  the 
rules  amount  to  nothing.  If  we  insist  upon  members  voting,  we  will 
have  more  than  a  quorum. 

Mr.  BARNES.  Mr.  Chairman:  I  understand  the  rule  to  be  this: 
that  having  gone  into  Committee  of  the  Whole,  a  quorum  is  supposed  to 
be  present.  If  a  vote  is  taken  and  a  quorum  does  not  vote,  we  take  no 
notice  of  it,  but  go  on  with  the  business.  There  is  no  means  of  com- 
pelling members  to  vote  unless  you  call  the  roll. 

Mb.  STEDMAN*.  Cushing's  Law  and  Practice  of  Legislative  Assem- 
blies  

Mb.  BARNES.  My  friend  Stedman  is  going  to  give  us  something 
useful,  and  I  give  way. 

Mb.  STEDMAN.  Cushing  says,  paragraph  1991,  that  if  at  any  time 
there  is  not  a  quorum  present,  the  Chairman  of  the  Committee  of  the 
Whole  must  immediately  leave  the  chair  and  the  Speaker  must  resume 
the  chair,  and  the  House  must  then  proceed  to  ascertain  if  there  is  a 
quorum  present.  If  a  quorum  appears  to  be  present,  the  House  may 
then  resolve  itself  into  Committee  of  the  Whole  again,  and  proceed  with 
the  business.  If  a  quorum  does  not  appear  to  1^  present,  the  Speaker 
adjourns  the  House. 

Now,  I  hold  that  a  question  has  been  raised  whether  there  is  a  quo- 
rum present  or  not  I  do  not  want  to  instruct  the  Chair,  but  I  merely 
give  my  opinion,  and  I  hold,  sir,  that  it  is  your  duty  to  immediately  go 
into  Convention  and  order  the  calling  of  the  roll  to  see  if  there  is  a  quo- 
rum present,  and  if  there  is,  we  can  go  back  into  Committee  of  the 
Whole  again. 

Mr.  LARKIN.  Mr.  Cushing's  Manual  lays  down  a  proposition 
which  I  never  saw  questioned  before.    It  is  the  duty  of  the  Chair  to 


ascertain,  by  counting  or  otherwise,  whether  there  is  a  quorum  present. 
The  Secretary  can  count  and  see  if  there  is  a  quorum  present  It  is  not 
necessary  to  vote.  Section  nineteen  says  that  no  business  can  be  done 
when  the  number  is  reduced  below  the  number,  and  the  Chair  may 
decide  that  fact.  If  the  Chair  decides  that  there  is  a  quorum  present, 
by  count,  we  can  proceed,  and  if  the  Chair  determines  that  there  is  a 
quorum  present,  it  is  not  necessary  for  the  quorum  to  vote  on  each 
proposition.  It  is  not  material  whether  the  quorum  votes  or  not,  if 
there  is  a  quorum  present,  for  a  majority  can  do  business,  without  any 
regard  to  whether  there  is  a  quorum  voting  or  not.  If  the  Chair  will 
refer  to  Cushing  he  will  find  that  it  is  not  necessary  on  division,  in 
Committee  of  the  Whole,todetcrmine  whether  there  is  a  quorum  voting, 
because  members  might  or  might  not  vote.  You  can  demand  that 
members  shall  vote  when  the  roll  is  called,  but  you  cannot  demand  it 
on  division.  Therefore  a  majority  vote,  when  there  is  a  quorum  pres- 
ent, determines  the  question  at  any  time. 

Mb.  STEDMAN.  The  language  is  very  plain.  When  the  Speaker 
is  thus  informed  that  there  is  no  quorum  present,  he  immediately  pro- 
ceeds in  the  same  manner  to  determine  whether  there  is  a  quorum 
present  The  question  has  been  raised  now,  and  it  must  be  determineil, 
so  that  we  will  know  what  rule  we  are  going  to  follow. 

Ma.  AYERS.    1  ask  the  Chair  if  there  is  a  quorum  present? 

The  chairman.  The  Chair  has  no  way  of  judging  except  by  the 
vote  taken. 

Mb.  AYERS.    Except  by  counting. 

Mb.  HALL.  Mr.  Chairman:  Section  six  says  that  a  majority  of  the 
Convention  shall  constitute  a  quorum  to  do  business.  I  understand  that 
rule  applies  to  the  Committee  of  the  Whole  as  well  as  to  the  Convention. 
I  assume  that  there  must  be  a  majority  present  in  order  to  do  business. 

The  chairman.  As  far  as  the  Chair  is  concerned,  it  is  immaterial 
what  the  decision  of  the  house  is.  I  desire  to  stale  that  the  Chair  has 
ruled  that  it  requires  a  majority  of  a  quorum  to  pass  upon  any  proposi- 
tion. The  Chair  ascertained  that  a  majority  of  a  quorum  had  not  voted 
on  the  question,  and  for  that  reason  ruled  that  it  had  not  been  carried. 
From  that  decision  the  gentleman  from  Los  Angeles,  Mr.  Ayers,  appeals. 
The  question  now  is,  Shall  the  decision  of  the  Chair  stand? 

Mb.  ANDREWS.    I  understand  that  the  Chairdecided  th 
must  vote  in  the  Committee  of  the  Whole. 

The  chairman.    Yes,  sir. 

Mb.  ANDREWS.  I  believe  the  appeal  is  well  taken.  Idonot  believe 
it  is  necessary  for  a  quorum  to  vole  in  the  Committee  of  the  Whole. 

Mb.  BARRY.  Mr.  Chairman:  It  seems  that  Saturday  afternoon  gets 
to  be  like  a  school  boy's  day,  and  there  is  a  great  deal  of  confusion  here. 
Things  do  not  go  right  at  all,  and  I  do  not  think  we  had  better  proceed 
any  further.  1  think  it  is  better  for  the  interests  of  the  Convention,  and 
better  for  the  interests  of  the  people  of  the  Stale,  that  we  go  no  further. 
I,  therefore,  move  that  the  committee  rise,  report  progress,  and  ask  leave 
to  sit  again. 

Mb.  STEDMAN.  I  rise  to  a  point  of  order.  When  there  is  no  quo- 
rum in  the  Committee  of  the  Whole,  the  committee  becomes  dissolved. 

The  CHAIRMAN.  The  motion  is,  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

The  vote  stood  43  ayes  to  36  noes. 

Mb.  CROSS.     Mr.  Chairman :  There  is  no  quorum  voting. 

The  CHAIRMAN.    Yes,  sir,  there  is  a  quorum  voting. 

IN  CONVENTION. 

The  CHAIR.  Gentlemen:  The  Committee  of*  the  .  Whole  have 
instructed  me  to  refwrt  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  aak  leave 
to  sit  again.    What  is  the  pleasure  of  the  Convention? 

A  CALL  OF  THE  COKVENTIOX. 

Mb.  LARKIN.    I  move  a  call  of  the  House. 

The  CHAIR.    The  gentleman  from  £1  Dorado  moves  a  call  of  the 
House.    The  question  is  on  the  motion. 
Carried. 

The  chair.    The  Secretary  will  call  the  roll. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


1  that  a  quorum 


PBESENT. 


Andrews, 

IX 

Ayers, 

Barbour, 

Harrison, 

Barry, 

Heiskell, 

Barton, 

Herrington, 

Bell, 

Holmes, 

Blackmer, 

Howard, 

Bogga, 

Huestis, 

Brown, 

Hughey, 

Burt, 

Jones, 

Caples, 

Joyce, 

Charles, 

Kclley, 

Condon, 

Kleine, 

Cross, 

Laine, 

Davis, 

Lampson, 

Dean, 

Larkin, 

Dowling, 

Larue, 

Dunlap, 

Lewis, 

Estey, 

Mansfield, 

Evey. 
Filcher, 

Martin,  of  Santa  Cruz, 

McCallum, 

Finney, 

McComas, 

Freud, 

McConnell, 

Garvey, 

McCoy, 

Gorman, 

McNutt, 
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Miller, 

Moffat, 

More  land, 

Morse, 

Nason, 

Neunaber, 

Noel, 

Porter, 

Prouty, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Rolle, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 

Sweasey, 

Bwenson, 
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Thompson, 
Tinnin, 
TuUy, 
Turner, 


Tuttle,  Weller, 

Van  Voorhies,  Wellin, 

Walker,  of  Tuolumne,  West, 

Webster,  White— 87. 


Barnes,  Grace,  O'SuUivan, 

Beerstecher,  Graves,  Overton, 

Belcher,  Hager,  Pulliam, 

Berry,  Hale,  Reddy, 

Biggs,  Harvey,  Sehell, 

Boucher,  Herold,  Schomp, 

Campbell,  Hilborn,  Shafter, 

Casserly,  Hitchcock,  Shoemaker, 

Chapraan,  Hunter,  Swing, 

Cowden,  Inman,  Terry, 

Crouch,  Johnson,  Townsend, 

Doyle,  Keyes,  Vacquerel, 

I>udley,of  SanJoaquin,  Lavigne,  Van  Dyke, 

Dudley,  of  Solano,  Lindow,  Walker,  of  Marin, 

Eagon,  Martin,  of  Alameda,       Waters, 

Edgerton,  McFarland,  Wickcs, 

SeMe,  Mills,  Wilson,  of  Tehama, 

FarrcU,  Murphy,  Wilson,  of  Ist  District, 

Fawoett,  Kelson,  Winans, 

Freeman,  O'Donnell,  Wyntt, 

Glasoock,  Ohleyer,  Mr.  President — 63. 

The  CHAIB.    The  Secretary  will  call  the  absentees. 

The  secretary  called  over  the  absentees. 

Mk.  NOEL.  Mr.  President:  I  would  like  to  inquire  if  the  Conven- 
tion has  voted  to  have  a  call  of  the  house. 

The  chair.    Yes,  sir;  the  question  was  put  to  the  house. 

Mr.  AYERS.  I  move  that  the  Sergeant-at-Arms  be  instructed  to 
bring  the  absentees  before  the  bar  of  this  bouse,  except  those  who  are 
absent  trith  leave. 

Mk.  HOWARD,  of  Los  Angeles.  I  move  as  an  amendment  to  the 
motion  that  they  be  brought  here  on  Monday,  at  two  o'clock,  under 
arrest,  by  the  ^rgeant-at-Amis.  I  think  it  is  perfectly  disgraceful 
SDch  proceedings  as  we  have  had.  I  think  when  men  abandon  their 
duty  that  they  should  be  brought  up  and  exposed  before  the  country.  I 
think  the  people  of  the  State  ought  to  be  informed  of  it. 

Mr.  NOEL.  I  raise  a  point  of  order,  that  the  vote  just  taken  shows 
there  is  not  a  quorum  present,  and  it  is  not  competent  to  do  any 
basinei». 

The  CHAIR.    A  quorum  has  a  right  to  send  for  absent  members. 

Mb.  LARKIN.  I  move  that  the  Secretary  be  instructed  to  furnish 
the  Bereeant-at-Arms  with  a  list  of  the  absent  members  who  have 
leave  ofahsence. 

Mr.  BARRY.    I  move  that  the  Convention  do  now  adjourn. 

Mr.  H0W.4RD.    There  is  already  a  motion  pending. 

Ma.  FILCHER.  I  rise  to  ask  if  there  is  a  quorum  present.  I  pro- 
test against  this  sort  of  demagogy  and  humbuggery,  and  demand  that 
we  go  on  with  our  work. 

Mb.  NOEL.    I  don't  see  why  the  gentleman  don't  go  to  work. 

Mb.  REYNOLDS.  I  would  like  to  inquire  whether  the  Chair  knows 
whether  there  is  a  quorum  present  or  not.  I  move  that  this  foolishness 
stop,  and  that  further  proceedings  under  the  call  be  suspended,  and  that 
we  proceed  to  business. 

The  CHAIR.    The  question  is  on  the  motion  to  adjourn. 

Lost. 

The  CHAIR.  The  motion  now  is  that  the  Sergeant-at-Arms  be  sent 
tfier  the  absentees,  to  be  brought  here  at  two  o'clock  on  Monday. 

Mb.  TULLY.  I  hope  the  gentleman  from  Los  Angeles  will  withdraw 
his  motion.  It  is  impracticable.  Many  of  the  absent  members  are  in 
remote  parts  of  the  State,  and  it  will  involve  a  great  deal  of  exfiense  to 
bring  them  here  out  of  the  Convention  Fund.  I  don't  see  any  practical 
good  to  result  from  such  a  proceeding.  I  hope  it  will  be  withdrawn,  and 
that  the  Convention  will  settle  down  and  dispose  of  as  much  of  this 
Chinese  question  as  possible.  I  think  it  would  be  more  profitable  to 
onreelves,  and  give  better  satisfaction  to  the  people  of  the  State.  I  hope 
the  motion  will  be  withdrawn  by  the  gentleman  from  Los  Angeles. 

Mb.  WHITE.  I  hope  a  resolution  will  be  presented  to  have  the  Ser- 
geant-at-Arms go  after  these  men  and  bring  them  in,  or  as  far  as  it  is 
practicable,  because  the  conduct  of  some  members  on  Saturdays  and 
Mondays  is  entirely  inexcusable,  and  if  we  do  anything,  we  ought  to 
do  something  detennined;  and  if  we  lose  the  whole  of  the  rest  of  the 
day  in  bringing  these  men  here,  I  am  in  favor  of  it,  because  we  have  a 
great  deal  of  work  before  us,  and  every  week  it  is  the  same  old  thing. 
They  run  out  of  the  room  on  purpose,  and  then  when  we  call  the  roll 
they  come  in  again.  I  think  this  thing  should  be  exposed,  and  the 
people  should  know  who  it  is. 

Mb.  BEED.  Mr.  Chairman:  It  seems  to  me  that  the  exigencies  of 
the  case  do  not  require  such  rigorous  measures,  and  when  you  consider 
the  matter  the  Sergeant-at-Arms  is  going  to  incur  considerable  expense 
in  carrying  out  this  resolution.  How  is  that  expense  to  be  paid?  We 
cannot  pay  it.  We  have  no  authority  to  order  it  paid.  We  have  no 
authority  to  take  it  out  of  the  fund.  And  I  think  we  had  better  look 
■t  what  we  are  doing. 

Mb.  HOWARD,  of  Los  Angeles.  There  is  no  necessity  of  going  out 
ef  town.  The  officer  can  take  them,  and  on  Monday  morning  bring 
them  before  the  bar  of  the  House.  I  want  to  bring  them  here  and  give 
them  a  chance  to  make  their  excuses. 

Mb.  JOYCE.  I  offer  an  amendment,  that  the  Sergeant-at-Arms  be 
iubucted  to  get  what  he  can  find  in  the  city,  so  as  not  to  incur  any 
eftpenae. 

lis.  AT£RS.    I  accept  that  amendment. 


Mb.  LABKIN.    What  isthequestion  before  the  Convention? 

The  CHAIR.  That  the  Sergeant-at-Arms  be  sent  out  after  the 
absentees,  and  bring  them  in  at  two  o'clock  on  Monday,  all  that  he  can 
find  within  the  limits  of  the  city. 

Mb.  McCALLUM.  I  desire  to  ask  leave  of  absence  for  Mr.  Martin,  of 
Alameda,  on  account 

The  CHAIR.  It  is  not  in  order.  The  question  is  on  the  adoption  of 
the  amendment. 

Mr.  REYNOLDS.  Mr.  President:  My  understanding  of  the  law  is 
that  a  motion  to  dispense  with  further  proceedings  under  the  call  of  the 
house  is  always  in  order,  and  I  insist  upon  my  motion  to  dispense  with 
further  proceedings  under  the  call. 

Mb.  CROSS.    Mr.  Chairman:  Is  a  motion  in  order? 

The  chair.  No,  sir.  It  is  moved  that  further  proceedings  under 
the  call  be  dispensed  with. 

Mb.  LARUE.    I  move  to  la^  the  whole  subject-matter  on  the  table. 

Me.  CROSS.    I  move  we  go  into  Committee  of  the  Whole. 

The  chair.  The  question  is  on  the  motion  of  the  gentleman  from 
Sacramento,  Mr.  Larue,  to  lay  the  whole  subject-matter  on  the  table. 

Carried. 

Mr.  LARKIN.  I  move  we  go  into  Committee  of  the  Whole,  to  take 
up  the  Chinese  article. 

A  QCKSTIOK  or  PRIVILEGE. 

Mb.  smith,  of  Fourth  District.  Mr.  President:  In  the  correspond- 
ence to  the  Chronicle,  I  have  been  somewhat  misrepresented  as  to  my 
opinions  upon  this  Chinesn  question.  I  suppose  it  is  an  error,  but,  at 
the  same  tune,  that  paper  has  a  large  circulation,  and  I  do  not  wish  to 
be  placed  upon  the  side  of  Mr.  Stuart  and  Mr.  Wilson  upon  this  matter. 
I  understand  from  the  correspondent  that  the  misrepresentation  was  not 
made  at  this  end,  so  it  must  have  been  changed  at  the  other  end  of  the* 
line.  I  will  state  here,  in  regard  to  Mr.  Wiison's  statement  of  the  law, 
as  I  then  stated,  that  it  was  correct 

Mb.  AYERS.    I  rise  to  a  point  of  order 

Mb.  TULLY.  I  move  that  the  Chronicle  be  directed  to  correct  it,  and 
that  further  proceedings  be  dispensed  with. 

Thb  CHAIR.    That  motion  IS  out  of  order. 

Mb.  smith.  That  law,  as  stated  by  Mr.  Wilson,  does  not  interfere 
with  these  domestic  powers  of  the  State,  which  still  remain,  and  that 
under  those  powers 

[Noise,  objections,  and  general  confusion.] 

I  believe  this  Convention  have  given  other  members  a  chance  to  set 
themselves  right;  and  I  ask  them  to  extend  the  same  courtesy  to  me. 
I  have  no  doubt  this  Convention  understands  how  I  stand  on  this  mat- 
ter, but  I  think  I  have  a  right  to  set  myself  right  before  the  people  of 
this  State 

Mb.  AYERS.  I  rise  for  information.  Is  the  gentleman  speaking  to 
a  question  of  privilege? 

i'HE  CHAIR.    Yes,  sir. 

Mr.  SMITH.  As  I  stated  then,  I  hold,  with  Mr.  Wilson,  that  the 
State  has  certain  reserved  powers  that  the  Fourteenth  Amendment,  nor 
the  treaty,  nor  any  other  provision,  can  take  away,  and  that  under  these 
powers  we  have  authority  over  the  Chinese  in  this  State. 

BESOLUTION. 

Mr.  LARKIN.    I  desire  to  offer  a  resolution. 

The  secretary  read: 

Betolvedf  That  the  Sergonnt-at-Arms  is  hereby  requwtcd  to  furnish  the  Conven- 
tion th«  number  of  employ^  now  umployed  in  the  Convention,  and  to  state  if  there 
are  any  that  are  nut  required  for  the  porTormance  of  the  woric  in  the  future ;  also, 
if  there  ore  any  employed  that  are  not  authorised  by  law. 

The  CH  air.    The  question  is  on  the  adoption  of  this  resolution. 

Mr.  IIUESTIS.  I  would  like  to  hear  the  gentleman  assign  some  rea- 
son why  this  resolution  should  be  adopted  before  I  vote  on  it.  I  want 
to  know  what  it  is  for. 

Mb.  LARKIN.  As  the  time  expires  next  week  in  which  there  will 
be  money  in  the  treasury  for  us  to  draw  on,  the  Controller  will  not  pay 
any  attaches  unless  they  belong  to  the  Convention,  as  authorized  by  law. 
We  have  some  attaches  that  the  law  authorizes.  1  want  to  know 
whether  there  are  any  that  we  can  get  along  without.  This  resolution 
simply  calls  fur  information.  The  Convention  can  then  determine 
whether  to  act  upon  that  information  or  not.  The  Sergeant-at-Arms 
will  report  the  number,  and  we  can  see  whether  we  are  employing  more 
than  we  are  authorized  to  do.    I  hope  the  resolution  will  be  adopted. 

Th»  chair.    The  question  is  on  the  adoption  of  the  resolution. 

It  was  adopted. 

Me.  LABKIN.  I  move  that  the  house  now  resolve  itself  into  Com- 
mittee of  the  Whole,  to  further  consider  the  report  of  the  Committee  on 
Chinese. 

Mb.  GREGG.    I  move  we  do  now  adjourn. 

Mb.  LARKIN.    Ayes  and  noes. 

Mb.  HOWARD.    Ayes  and  noes. 

Mb.  FILCHER.    Ayes  and  noes. 

Mb.  HUESTIS.    Ayes  and  noes. 

The  CHAIR.    The  question  is  on  the  motion  to  adjourn. 

Lost. 

Mb.  CONDON.  I  ask  the  Chair  if,  when  we  go  into  Committee  of 
the  Whole,  and  a  vote  is  taken,  and  it  is  found  that  no  quorum  has  not 
voted,  whether  the  Chair  will  hold,  as  he  did  this  afternoon,  that  it  is 
not  a  vote,  because  no  quorum  has  voted? 

The  CHAIR.    Yes,  sir. 

Mb.  CONDON.  Then,  sir,  in  that  view  of  the  case,  I  move  that  this 
Convention  do  now  adjourn  to  meet  next  Monday,  at  ten  o'clock. 

Lost. 

The  CHAIB.  The  question  is  on  the  motion  to  go  into  Committee  of 
the  Whole. 

Carried. 
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Monday, 


,  IN  COMMITTEE  OF  THE  WHOLE. 

Thr  chair.  The  question  is  on  the  pending  amendment,  wbfch  the 
Secretary  will  read. 

Thk  SECRETARY  read: 

"  Insert  between  the  words  'no'  and  'alien,'  in  the  sixth  line,  the 
words  'Chinese  or,'  so  as  to  read  'no  Chinese  or  alien,'  etc.;  and  also 
in  the  last  line,  the  same  amendment." 

The  amendment  was  lost. 

Mr.  TULLY.    I  offer  an  amendment. 

Thk  SECRETARY  read: 

"  Strike  out  and  insert :  '  Ko  foreigner  ran  catch  fish,  if  he  is  addicted 
to  the  profession  of  swearing.' "     [Laughter.] 

Tu«  CHAIR.     Out  of  order. 

Ma.  SMITH,  of  Fourth  District.  I  move  to  amend  by  inserting  in 
line  eight,  after  the  word  "alien,"  the  words  "  to  use  for  the  purpose  of 
agriculture,  horticulture,  gardening,  or  other  purposes  of  profit." 

Mb.  LARKIN.  That  would  leave  open  every  avenue  except  agricult- 
ure. It  allows  them  to  go  into  the  mines,  and  to  rent  land  for  all  other 
purposes.  It  allows  them  to  go  into  the  towns  and  rent  houses,  and  I 
am  opposed  to  the  amendment,  and  I  shall  vote  against  it. 

Mr.  S.MITH.  The  gentleman  misunderstands  the  object  and  pur- 
pose of  the  amendment.  It  says  "or  other  purposes  of  profit."  It 
includes  all  business  of  profit. 

Mr.  LARKIN.  'My  criticism  is  that  you  name  certain  purposes,  and 
therefore  that  leaves  all  other  avenues  open  to  them. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Lost. 

Thr  CHAIRMAN.    The  Secretary  will  read  section  seven. 
■      Thb  SECRETARY  read : 

Sbo.  7.  The  presence  of  foreigners  ineligible  to  become  citizens  of  the 
United  States  is  declared  hereby  to  be  dangerous  to  the  well-being  of  the 
State,  and  the  Legislature  shall  discourage  their  immigration  by  all  the 
means  within  their  power.  It  shall  provide  for  their  exclusion  from  resi- 
dence or  settlement  in  any  portion  of  the  State  it  may  see  fit,  or  from 
the  State,  and  proviile  suitable  mclho<ls,  by  their  taxation  or  otherwise, 
for  the  expense  of  such  exclusion.  It  shall  prescribe  suitable  penalties 
for  the  punishment  of  jiersons  convicted  of  introducing  them  within 
forbidden  limits.  It  shall  delegate  all  necessary  power  to  the  incorpo- 
rated cities  and  towns  of  this  State  for  their  removal  without  the  limits 
of  sucli  cities  and  towns. 

Mr.  HERRINGTUN.    Mr.  Chairman :  I  move  an  amendment. 

Ms.  LARUE.    I  have  an  amendment. 

Mr.  HERRINGTON.    Mr.  Chairman:  Is  my  amendment  in  order? 

Thr  CHAIRMAN.    Yes,  sir;  send  it  up. 

Thr  SECRETARY  read: 

"  Strike  out  all  of  lines  one  and  two  and  insert:  '  The  presence  of 
Mongolians  or  Chinese  in  this  State  is  declared  hereby  to  be  dangerous 
to  the  well-being  thereof;'  and  also  strike  out  ail  the  section  after  the 
word  '  power'  in  line  four,  so  as  to  read :  '  The  presence  of  Mongolians 
or  Chinese  in  this  State  is  declared  hereby  to  be  dangerous  to  the  well- 
being  thereof,  and  the  Legislature  shall  discourage  their  immigralioD  by 
ail  the  means  within  their  power.'  " 

The  CHAIRMAN.    The  question  is  on  the  amendment. 

Ma.  LARUE.  Mr.  Chairman :  I  offer  an  amendment  to  the  amend- 
ment. 

Thr  SECRETARY  read : 

"  Strike  out  all  of  section  seven  after  the  word  '  power,'  in  line 
four." 

RKliARKS   OF   MR.    BLACKHKR. 

Mr.  BLACKMER.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
to  the  amendment,  as  it  is  precisely  the  same  as  one  I  had  prepared  to 
offer.  I  believe  that  is  all  we  can  do,  and  all  we  ought  to  do.  It  is  an 
outspoken  statement  by  this  Convention,  assembled  here  for  the  purpose 
of  framing  an  organic  law  for  the  people,  that  we  believe  the  presence  of 
this  class  of  persons  tojue  dangerous  to  the  welfare  of  the  State;  and  we 
say  that  the  Legislature  shall  do  all  within  its  power  to  prevent  their 
immigration  and  settlement  within  the.limits  of  the  State.  lam  anxious 
to  have  that  statement  in  that  form,  or  stronger,  if  it  is  possible  to  get  it, 
and  emb<xlied  in  the  work  of  this  Convention.  And  I  do  this  to  be  con- 
sistent with  what  1  have  done  before.  I  second  the  motion  to  strike  out 
all  the  latter  part  of  that  section.  If  you  will  remember,  I  strove  to 
take  out  of  this  article  section  four,  and  also  section  five.  Section  four 
was  stricken  out  by  a  snail  majority,  but  section  five  was  retained.  I 
then  made  an  effort  to  brin^  section  five  within  the  scope  of  the  Consti- 
tution of  the  United  States  and  of  the  treaty.  That  also  failed;  and  if 
the  members  of  the  Convention  want  to  meet  that  responsibility,  and 
say  that  the  treaty  is  not  binding  upon  this  Convention,  I  am  willing 
they  should  do  it;  but  in  regard  to  this  section,  we  should  certainly 
strike  out  all  after  the  word  "power,"  and  let  this  matter  of  fact 
declaration  stand.  While  I  am  anxious  to  do  all  that  is  legal,  I  do 
believe  that  even  the  Chinaman,  obnoxious  as  he  is,  has  some  rights 
that  the  white  man  is  bound  to  respect.  I  do  believe  in  going  behind 
the  treaty,  and  saying  that  the  Chinese  should  not  be  invited  to  our 
shores;  but  as  long  as  that  treaty  stands  as  the  supreme  law  of  the  land, 
I  do  not  believe  it  should  be  violated.  Until  that  treaty  is  repealed, 
they  have  some  rights  which  we  are  bound  to  respect. 

THK  FREVIO<;S  QUESTION. 

Mr.  STUART.    I  move  the  previous  question. 

The  motion  was  duly  seconded. 

Mr.  ANDREWS.  Sir.  Chairman :  In  case  the  previous  question  is 
not  sustained,  will  the  Chair  rule  that  the  section  will  have  to  go  over 
one  day  7 

The  CHAIRMAN.  Yes,  sir.  The  question  is,  Shall  the  main  ques- 
tion be  DOW  put? 


The  vote  resulted  in  55  ayes — noes  not  called  for. 

Mr.  HtfESTIS.    I  rise  to  a  point  of  order. 

Mr.  GREGG.     I  rise  to  a  point  of  order.    The  majority  did  not  vote. 

The  CHAIRMAN.     The  Secretary  will  read  the  first  amendment. 

Mr.  HERRINGTON.     I  ask  leave  to  withdraw  ray  amendment. 

The  chairman.  If  there  is  no  objection  the  gentleman  will  have 
leave.  The  Secretary  will  read  the  amendment  of  the  gentleman  from 
Sacramento. 

The  SECRETARY  read: 

"Strike  out  all  of  section  seven,  after  the  word  'power,'  in  line  four." 

Division  was  called  for,  and  the  vote  was  announced:  Ayes,  59,  and 
the  Chair  declared  the  amendment  adopted. 

Mr.  CROSS.  Mr.  Chairman:  Is  there  a  quorum  voting?  The  other 
side  has  defeated  our  amendment  by  this  means,  and  I  want  to  know 
whether  there  is  a  quorum  voting  or  not. 

Mr.  BARBOUR.  Mr.  Chairman  :  I  insist  npon  it,  that  what  is  sauce 
for  the  goose  is  sauce  for  the  gander.  It  was  sought  to  defeat  the  will  of 
the  majority  here  bv  subterfuge,  and  I  want  to  know  if  the  Chair  is 
i;oing  to  sit  there  an<(  refuse  to  tell  us  how  many  voted  in  the  negative? 
I  demand  to  know  it. 

The  CHAIRMAN.  The  gentleman  has  not  asked  the  Chair  to  do  it 
before.  I  will  inform  him  that  fifty-nine  voted  in  the  affirmative  and 
six  in  the  negttlive. 

Mr.  BARBOUR.    That  is  not  a  quorum. 

Ma.  CROSS.     It  takes  seventy-five  to  make  a  quorum. 

The  CHAIRMAN.    Does  the  gentleman  raise  that  as  apoint  of  order? 

Mk  cross.     Yes,  sir. 

The  CHAIRMAN.  Then  the  Chair  will  ru|e  that  the  amendment  is 
not  adopt e<i ,  because  there  was  no  quorum  voting. 

Mr.  west.  I  protest  against  absent  members  voting  on  these 
prmiositions.     [Laughter.] 

'The  CII.\IRMAN.  The  Chair  is  not  awaro  as  to  who  are  delinquent 
members.    The  Chair  will  put  the  motion  again. 

The  next  vote,  on  division,  resulted  in  55  ayes  to  4  noes. 

Mr.  west.  Mr.  Chairman :  I  notice  there  are  a  number  of  mem- 
bers who  do  not  vote  either  way,  and  I  protest  against  their  invalidating 
the  action  of  those  who  are  trying  to  do  their  duty. 

Mr.  HOWARD.    Mr.  Chairman :  I  rise  to  a  point  of  order. 

The  CHAIRMAN.    The  gentleman  will  state  his  point  of  order. 

Mr.  HOWARD.  It  having  been  ofScially  ascertained  that  there  is  a 
quorum  present,  that  settles  the  whole  question.  The  fact  that  mem- 
bers refuse  to  vote  does  not  have  any  bearing. 

Mr.  ROLFE.  Allow  me  one  word.  If  there  is  a  quorum  preseut, 
and  if  a  majority  of  that  quorum  vote  one  way,  that  is  all  that  is  neces- 
sary. It  makes  no  difference  whether  the  negative  is  called  for  or  not. 
For  instance,  seventy-seven  constitutes  a  quorum,  and  if  a  majority  of 
seventy-seven  vote  aye  a  measure  is  lawfully  carried.    That  is  the  rule. 

Mr.  JOYCE.  I  would  like  to  raise  a  point  of  order  that  the  Chair 
cannot  decide  whether  there  is  a  quorum  present  or  not,  without  having 
a  call  of  the  house.     The  other  Chair  never  has  went  back  on  this  rule. 

Thr  CHAIRMAN.    We  will  try  the  vote  again. 

The  vote  was  taken  again,  with  the  same  result,  and  the  same  ruling. 

Mr.  STUART.  I  would  suggest  if  the  Chair  would  enforce  his  decis- 
ions we  would  get  along  very  well. 

The  CHAIRMAN.  There  is  no  quorum  voting.  The  Chair  has 
ruled  that  a  quorum  must  vote,  and  from  that  decision  an  appeal  has 
been  taken. 

Mr.  JOYCE.    I  move  that  the  appeal  be  laid  on  the  table. 

The  chairman.  The  question  is  on  the  motion  to  lay  the  appeal 
on  the  table. 

Division  was  called,  and  the  motion  to  table  was  lost — ayee,  23; 
noes,  48. 

The  CHAIRMAN.    The  noes  have  it. 

Me.  JONES.  Unless  there  is  a  quorum,  there  can  be  no  decision 
again.  The  Chair  has  so  ruled  all  along,  and  I  think  the  rifling  should 
be  carried  out. 

Mr.  TULLY.    A  point  of  order. 

The  CHAIRMAN.    State  it. 

Mr.  TULLY.    That  there  is  no  question  before  the  house. 

Mr.  LARKIN.  I  move  we  pass  section  seven  temporarily,  and  pro- 
ceed to  the  consideration  of  section  eight. 

Mr.  NOEL.  I  call  for  the  ruling  of  the  Chair  on  the  question  before 
the  house. 

The  CHAIRMAN.  The  Chair  decided  that  the  amendment  was  not 
adopted. 

Mr.  McCALLUM.    I  rise  to  a  point  of  order. 

The  CHAl  RMAN.     State  your  point  of  order. 

Mr.  McCALLUM.  The  appeal  is  still  pending,  and  I  call  for  the 
question  on  the  appeal. 

The  CHAIRMAN.  The  point  of  order  is  not  well  taken.  The  ques- 
tion is  now  on  the  appeal  from  the  ruling  of  the  Chair.  The  question  is. 
Shall  the  decision  of  the  Chair  stand  as  the  judgment  of  the  house? 

Mr.  STEDMAN.    Mr.  Chairman 

The  CHAIRMAN.  Mr.  Stedman  will  take  his  seat.  The  question  is. 
Shall  the  decision  of  the  Chair  stand  as  the  judgment  of  the  Convention  ? 

Mr.  STEDMAN.  I  rise  to  a  point  of  order.  A  motion  was  made  to 
lay  the  appeal  on  the  table,  and  as  there  was  no  quorum  voting  I  want 
to  know  how  that  motion  was  lost. 

Mr.  HEISKELL.  It  is  evident  that  there  is  but  one  way  to  settle  this 
question,  and  that  is  by  calling  the  roll.  Now,  I  understand  that  if  there 
are  but  six  persons  voting  on  a  proposition,  three  in  the  aflirmative  and 
two  in  the  negative,  that  the  man  who  refuses  to  vote  gives  bis  assent  to 
the  measure,  and  it  is  just  that  way  here.  The  members  who  are  here 
refuse  to  vote,  and  under  this  ruling  they  can  balk  the  work  of  thia 
Convention. 

Mb.  CROSS.    I  cannot  see  any  good  that  will  result  to  this  Convention, 
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nor  to  the  people  of  this  State,  for  us  to  stay  here  this  aiternoon,  and  I 
therefore  move  that  the  committee  rise,  report  progress,  and  ask  leave  to 
sit  again. 

The  CHAIRMAK.  The  appeal  is  pending.  The  question  is.  Shall 
the  decision  of  the  Chair  stand  as  the  judgment  of  the  nouse? 

Mk.  LiARUE.  I  desire  to  ask  a  question.  This  house  is  composed  of 
one  hundred  and  fifty  members,  and  seventy-six  constitutes  a  quorum 
of  the  house.  Now,  we  resolve  ourselves  into  Committee  of  the  Whole, 
and  there  are  seventy  present.  Then  two  gentlemen  go  away,  and 
according  to  the  ruling  of  the  Chair  we  cannot  do  anything,  because 
there  is  no  quorum  present  They  refuse  to  vote.  I  hold  if  there  is  a 
quorum  present  it  is  all  sufficient. 

Thk  CUAIRMAK.  The  question  is,  Shall  the  decision  of  the  Chair 
stand  aa  the  judgment  of  the  Convention?  The  Chair  has  no  preference 
in  this  matter;  m  fact,  as  &r  as  I  am  concerned,  I  hope  the  Ck>nvention 
will  overrule  the  Chair. 

Mk.  walker,  of  Tuolumne.  Mr.  Chairman:  I  desire  to  read  this 
to  sustain  the  decision  of  the  Chair 

Mr.  HOWARD.  I  raise  the  point  of  order  that  the  reading  at  this 
time  is  out  of  order. 

Th«  CHAIRMAN.  The  point  of  order  is  well  taken.  The  question, 
is  on  sustaining  the  decision  of  the  Chair. 

Ayes  li,  noes  45;  and  the  decision  of  the  Chair  was  overruled. 

Mb.  BARBOUR.  I  raise  the  point  of  order  that  there  is  no  quorum 
voting.     [laughter.] 

Mk.  van  VOORHIES.  Mr.  Chairman :  I  would  inquire  whether 
or  not,  when  a  quorum  is  present,  and  a  vote  is  taken,  it  is  necessary 
that  a  quorum  should  vote? 

Thb  chairman.    The  Convention  has  just  decided  that  it  is  not 

Mk.  van  VOORHIES.    Then  I  think  the  Convention  is  wrong. 

Thk  CHAIRMAN.  The  Secretary  will  take  up  the  amendment  to 
strike  out  all  after  the  word  "  power." 

M  B.  REYNOLDS.  Mr.  Chairman :  If  this  amendment  to  strike  out 
section  seven 

Mb.  LARUE.  I  rise  to  a  point  of  order.  We  are  acting  under  the 
previous  q^uestion  on  this  amendment,  and  the  gentleman  has  no  right 
to  discuss  It. 

Thk  CHAIRMAN.  That  is  the  way  the  Chair  understands  it,  and 
consequently  is  out  of  order.  The  question  is  on  the  adoption  of  the 
amendment  offered  by  Mr.  Larue. 

Division  being  called,  the  amendment  was  adopted  by  a  vote  of  56 
ayes  to  18  noes. 
'Mb.  cross.  Mr.  Chairman  :  I  wish  to  give  notice  that  at  the  next 
meeting  of  the  Committee  of  the  Whole,  I  shall  move  to  reconsider  the 
vote  by  which  this  portion  of  section  seven  is  stricken  out  I  will  also 
state  that  I  voted  aye  on  the  motion,  in  order  to  have  a  chance  to  make 
this  motion. 

Mb.  BARBOUR.  I  second  that  motion,  and  I  wish  to  call  the  atten- 
tion of  this  Convention  to  the  fact  that  you  are  stultifying  yourselves 
by  voting  that  the  Chinese  shall  not  settle  in  this  State,  and  then  voting 
down  a  proposition  that  the  Xjegislature  shall  oppose  them  by  all  the 
means  in  its  power. 

Mb.  BARRY.  Mr.  Chairman:  I  offer  an  amendment  to  section 
seven,  by  way  of  a  substitute. 

The  SECRETARY  read: 

**  Substitute  for  section  seven  the  following:  'The  presence  of  Chinese 
in  this  State  is  declared  herein  to  be  dangerous  to  the  well-being  of  the 
State.  The  importation  of  Chinese  coolies,  being  a  form  of  human 
slavery,  is  forever  prohibited,  and  all  contracts  for  coolie  labor  shall  be 
void,  and  all  contractors  for  coolie  labor  shall  be  liable  to  the  pains  and 
punishments  provided  by  the  law  of  Congress  against  importers  of 
African  slaves.  In  all  trials  under  State  jurisdiction  for  violations  of 
this  section,  the  jury  shall  be  the  judge  of  the  law  and  the  facts  in  each 
case.    This  section  shall  be  enforced  by  appropriate  legislation.' " 

The  CHAIRMAN.  It  is  out  of  order,  as  the  Convention  has  adopted 
a  portion  of  section  seven,  and  you  cannot  now  strike  it  out. 

Mb.  BARRY.  I  move  to  amend  section  seven  as  amended  by  adding 
my  amendment 

Thk  chairman.    That  is  in  order. 

Mb.  BARRY.  Mr.  Chairman :  In  offering  this  amendment  to  section 
seven  it  will  be  unnecessary  for  me  to  dwell  u[x>n  the  evils  of  Chinese 
immigration.  All  that  has  been  said  by  the  learned  and  eloquent  gen- 
tlemen, and  it  is  more  than  sufficient  to  convince  this  committee  that 
this  is  an  evil  which  should  be  curbed,  and  that  it  is  within  the  power 
of  this  Convention  to  curb  and  restrain  the  further  extension  of  this  evil 
within  this  State.  As  regards  section  five,  I  voted  for  it  because  I 
believed  it  was  within  the  power  of  the  State  to  do  this,  even  though 
gentlemen  speak  of  the  sacredness  of  treaties  made  between  this  country 
and  China.  As  far  as  that  is  concerned,  this  amendment  refers  only  to 
those  who  come  here  as  coolie  slaves.  It  is  well  known  that  slavery 
does  exist  in  this  State  in  the  form  of  Chinese  coolieisra.  Now,  sir, 
provided  the  Supreme  Court  of  the  United  States  should  hold  section  five 
to  be  unconstitutional,  w'e  will  still  have  something  to  fall  back  on.  We 
woald  still  have  this  section  seven.  It  provides  that  Chinese  coolieism, 
in  this  State,  is  a  form  of  human  slavery,  and  shall  be  prevented,  and 
Otat  those  who  import  Chinese  here,  they  being  slaves — being  a  form  of 
hsmao  slavery — shall  bo  forever  prohibited  in  this  State.  Now,  sir, 
if  tbe  Convention  does  not  have  the  power  under  the  powers  of  the 
State — under  its  police  powers — to  prevent  it  from  being  overrun  by  a 
da«of  that  character,  then  it  certainly  does  have  the  power  to  adopt  a 
netkm  like  this.  I  don't  think  there  is  any  fear  about  its  not  being  con- 
ititatiOBal.  It  is  well  known,  and  admitted  by  eminent  gentlemen  on ' 
tkia  floor,  that  human  slavery  does  exist  in  this  State.  Chinese  slavery 
doea  exiat.  That  being  the  case,  I  presume  no  gentleman  will  deny 
Ont  a  prraontion  of  this  kind  is  legal. 

SJSTKOLDS^   Mr.  Chairman :  I  have  an  amendment  to  the  sec- 

81 


tion  merely  for  the  purpose  of  correcting  the  phraseology.  In  the  second 
line  I  move  to  strike  out  the  word  "herein,"  and  insert  before  the  word 
"  declared  "  the  word  "  hereby." 

Thb  CHAIRMAN.  The  Convention  has  adopted  a  portion  of  the  sec- 
tion, and  it  is  not  in  order  to  move  to  strike  it  out.  The  question  is  on 
the  amendment  offered  by  Mr.  Barry. 

Mr.  REYNOLDS.  I  make  the  same  point  of  order  against  that  as  the 
Chair  has  just  made  against  me.  I  propose  merely  to  strike  out  one 
word  and  insert  another,  not  for  the  purpose  of  changing  the  sense,  but 
merely  the  phraseology  for  the  purpose  of  improving  it  a  little,  and  now 
comes  an  amendment  to  strike  out  two  entire  lines  of  the  amendment 
already  adopted.  If  I  cannot  strike  out  one  word  without  being  out  of 
order,  how  is  it  that  another  gentleman  can  strike  out  two  whole  lines 
and  still  be  in  order? 

The  chairman.    This  amendment  don't  strike  out  anything. 

Mb.  REYNOLDS.     It  strikes  out  all  of  the  third  and  fourth  lines. 

Mb.  AYERS.  I  wish  to  say  this:  I  would  like  to  see  all  these 
amendments  in  such  language  that  they  will  mean  something.  The 
last  amendment  offered  says  that  the  importation  of  Chinese  coolies  is  a 
form  of  human  slavery.  The  importation  is  not  a  form  of  slavery. 
Therefore  there  is  no  sense  to  the  amendment. 

Mr.  CROSS.  I  raise  the  point  of  order  that  there  is  not  a  quorum 
present 

The  chairman.    Not  well  taken. 

Mr.  REYNOLDS.  Now,  sir,  I  am  opposed  to  the  amendment  that 
has  been  offered  here,  and  I  insist  upon  a  ruling  upon  my  point  of  order. 
If  I  understand  it,  the  section  now  ends  at  the  word  "power."  Am  I 
correct? 

The  CHAIRMAN.    Yes,  sir. 

Mr.  REYNOLDS.  Very  well;  now  Ihe  Chair  has  just  ruled  that  to 
strike  out  the  word  "  herein "  is  not  in  order,  because  that  has  been 
adopted,  and  now  here  is  an  amendment  which  strikes  out  more  than 
one  whole  line. 

Mr.  McC.\LLUM.  Will  you  allow  me  to  explain  a  moment.  The 
gentleman  offered  his  amendment  to  strike  out.  Tbe  Chair  ruled  that 
he  could  not  do  it.  Then  he  said  he  offered  it  as  an  addition,  which  the 
Chair  said  he  could  do.  This  is  not  to  strike  out  at  all,  it  is  in  addition. 
It  is  a  mere  reiietition  of  the  former  language. 

Mb.  REYNOLDS.  Well,  sir,  as  I  heofd  the  amendment  read,  itoom- 
mences  at  tbe  beginning.    Section  seven  as  adopted  reads: 

"  The  presence  of  foreigners  ineligible  to  become  citizens  of  the  United 
States  is  declared  herein  to  be  dangerous  to  tbe  well-being  of  the£tate, 
and  the  Legislature  shall  discourage  their  immigration  by  all  the  means 
within  its  power." 

Then  you  propose  to  add  to  that  the  amendment  that: 

"  The  presence  of  Chinese  in  this  State  is  declared  herein  to  be  dan- 
gerous to  the  well-bein^  of  the  State,"  etc. 

The  absurdity  of  this  amendment  appears  by  reading  it;  and  it 
strikes  out  a  portion  of  the  amendment  in  reality,  and  that  is  as  much 
out  of  order  as  mine,  and  more. 

M  R.  BARRY.  I  ask  leave  to  strike  out  the  first  portion  of  my  amend- 
ment. 

The  CHAIR.    If  there  is  no  objection  it  will  beetricken  out 

Mr.  BARRY.  There  is  a  mistake  there;  I  don't  know  whether  it  is 
mine  or  not     In  place  of  "  importation,"  it  should  be  "  presence." 

Mr.  STEDMAN.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried — ayes,  34 ;  noes,  29. 

IN  CONVENTION. 

The  CHAIR.  Gentlemen:  Th'e  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Chinese,  have  made  progress,  and  ask  leave 
to  sit  again. 

ADJOVRKHEMT. 

Mb.  TULLY.    I  move  we  now  adjourn. 
Carried. 

And,  at  four  o'clock  and  twenty-five  minutes  P.  M.,  the  Convention 
stood  adjourned  until  Monday  morning. 


EIGHTIETH    DAY. 

Sacramento,  Monday,  December  16th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u. 

Assistant  Skcektaey  THORNTON.  Gentlemen :  'The  President  and 
President  pro  tem.  being  absent,  the  first  business  in  order  will  be  the 
election  of  a  temporary  President. 

Mr.  LARKIN.    Mr.  Secretary :  I  nominate  Mr.  Tinnin,  of  Trinity. 

Mr.  Tinnin  was  elected,  took  the  chair,  and  called  the  Convention  to 
order. 

The  roll  was  called,  and  members  found  in  attendance  as  follows: 


pbesent. 

Andrews, 

Biggs,                              Condon, 

Ayers, 

Blackmer,                       Cowden, 

Barbour, 

Boggs,                             Cross, 

Barnes, 

Brown,                            Crouch, 

Barry, 

Burt,                               Davis, 

Barton, 

Campbell,                       Dean, 

Beerstecher, 

Caples,                            Dowling, 

Belcher, 

Chapman,                       Doyle, 

Bell, 

Charles,                           Dudley,  of  Solano, 
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Dunlap, 

Edgerton, 

Estee, 

Evev, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvoy, 

Olascock, 

Gorman, 

Grace, 

Gregg, 

Hale, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Hilbom, 

Hitchcock, 

Holmes, 

Howard, 

Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Jones, 

Joyce, 

Kelley, 

Keyes, 


Kleine, 

Laine, 

Lampson, 

Larkin, 

Larue, 

Lewis, 

Mansfield, 

Martin,  of  Santa  Cruz, 

McCallum, 

McConnell, 

McCoy, 

McNutt, 

Miller, 

Moffat, 

Moreland, 

Morse, 

Ifason, 

Keunaber, 

Koel, 

O'Donnell, 

Ohieyer, 

O'SuUivan, 

Porter, 

Prouty, 

Reddy, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Rolfe, 

Schell, 


Schomp, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 

Sweasey, 

Swenson, 

Terry, 

Thompson, 

Tinnin, 

Townsend, 

Tully, 

Turner, 

Tnttle, 

Vacquerel, 

Van  Voorhies, 

Walker,  of  Tuolumns, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Winans, 

Wystt. 

Overton, 

PuUiam, 

Shatter, 

Swing, 

Van  Dyke, 

Walker,  of  Marin, 

Waters, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Mr.  President. 


ABSKMT. 

Berry,  Hall, 

Boucher,  Herrington, 

Casserly,  Lavigne, 

Dudley,  of  San  Joaquin,  Lindow, 

Eagon,  Martin,  of  Alameda, 

Estey,  McComas, 

Farrell,  McFarland, 

Fawcett,  Mills, 

Graves,  Murphy, 

Hager,  Nelson, 

LIATK   OF   ABSINCE. 

One  day's  leave  of  absence  was  granted  Messrs.  Dowling,  O'SuUivan, 
McFarland,  Lindow,  Farrell,  and  Nelson. 

Three  days  leave  of  absence  was  granted  Mr.  Boucher. 

Leave  of  absence  for  one  week  was  granted  Mr.  Swing. 

Indefinite  leave  of  absence  was  granted  Messrs.  Herrington  and 
McComas,  on  account  of  sickness. 

THE  JODRMAL. 

Mb.  SMITH,  of  Santa  Clara.    I  move  that  the  reading  of  the  Journal 
be  dispensed  with,  and  the  same  approved. 
Carried. 

VACAKCtBS. 

Mb.  JONES.  Mr.  President :  I  present  a  petition  from  the  people  of 
Mariposa  County,  and  two  others  from  the  people  of  Merced  County, 
asking  that  this  Convention  fill  the  vacancy  made  by  tl^e  death  of  J.  M. 
Strong,  by  ^n  election,  and  recommaoding  W.  J.  Howard  as  their  choice 
to  fill  such  vacancy.  The  petitions,  which  may  be  read  by  the  Clerk, 
are  signed  by  the  leading  representative  men  of  the  two  counties,  to  the 
number  of  something  like  one  hundred  and  fifty.  There  is  nothing  that 
a  committee  could  act  upon  in  the  matter  unless  it  be  simply  to  verify 
the  signatures.  As  the  law  provides  that  this  Convention  may  fill 
vacancies,  and  as  a  respectable  number  of  very  respectable  citizens  from 
these  two  counties  ask  that  the  vacancy  be  filled,  I  ask  that  W.  J.  How- 
ard be  appointed  to  fill  the  vacancy.  I  do  not  see  that  there  is  anything 
which  should  require  a  reference,  and  I  therefore  propose  that  when  we 
come  to  the  head  of  miscellaneous  business  we  proceed  to  fill  that 
vacancy  by  an  election.  I  shall  then  nominate  W.  J.  Howard  to  fill  the 
vacancy. 

The  petitions,  omitting  the  signatures,  were  as  follows : 
To  the  honorable  Oonstitutional  Convontjon  oftha  State  of  California: 

The  UDdersigned,  citiseiu  of  Merced  County,  would  most  respectfully  petition 
to  your  honorable  body  to  appoint  the  Honorable  W.  J.  Howard  to  fill  the  racancy 
occsalontKl  by  the  death  of  the  late  J.  M.  Strong.  Mr.  Howard  1r  one  of  the  oldest  citl- 
sens  of  thlf)  section  of  the  State,  and  fully  underatanda  the  wants  of  the  people,  and 
if  appointed  to  the  position  we  feel  assured  that  he  will  represent  the  interests  of  the 
people  with  ability  and  fidelity. 

To  the  honorable  Constitutional  Conrention  of  the  State  of  Califomia: 

We,  the  undenilgned  citizens  of  Mariposa  County,  would  respectfully  petition 
your  honorable  Uxly  to  appoint  Wm.  J.  Howard,  a  citizen  of  Mariposa  County,  to 
fill  the  BOftt  in  Constitutional  Convention  made  vacant  by  the  death  of  Col.  J.  M- 
Strong.  Mr.  Howard  has  been  a  citizen  of  this  and  Merced  Connties  about  thirty 
years,  and  has  heretofore  served  the  people  of  this  section  in  several  official  capaci- 
ties, in  which  he  acquitted  himself  with  honor  and  satisfaction  to  his  constituents. 
If  appointed,  we  feci  satisfied  that  be  will  represent  the  interests  of  the  people  with 
ability  and  fidelity. 

Thk  CHAIR.    The  petition  will  lie  on  the  table. 

Mr.  LARKIN.  I  am  in  favor  of  suspending  the  rules  and  consider- 
ing that  resolution  now.  The  people  of  that  district  are  entitled  to 
representation.  I  move  that  the  rules  be  suspended,  and  that  the  motion 
of  the  gentleman  from  Merced  and  Mariposa  be  considered  at  the  present 
time,  and  that  this  Convention  proceed  to  fill  the  vacancy  caused  by  the 
death  of  Mr.  Strong. 

Carried, 


Me.  JONES.  I  move  now  that  this  Convention  proceed  to  fill  the 
vacancy  made  by  the  death  of  J.  M.  Strong. 

Mr.  JOYCE.  Haven't  we  passed  a  resolution  declaring  that  place 
vacant  for  the  balance  of  the  term,  and  granted  the  per  diem  to  his 
widow  ? 

Mr.  HOLMES.  We  all  know  that  the  resolntion  was  inoperative. 
We  cannot  draw  the  per  diem. 

Mr.  HEISKELL.    The  Controller  would  not  draw  his  warrant  for  it. 

Mb.  JOYCE.    The  rest  of  the  resolution  would  operate. 

Mb.  FILCHER.  Mr.  President:  I  would  like  to  ask  what  the 
incentive  is  that  baa  given  rise  to  this  sudden  movement?  It  is,  no 
doubt,  just  to  the  people  of  Mariposa  and  Merced  Counties  that  they 
should  be  fully  represented  on  this  fioor.  Of  oour«e  I  recognize  that  fact, 
and  vet  I  know  bow  indifferent  people,  as  a  body,  will  be  to  matters  of 
this  kind.  The  people  of  Mariposa  and  Merced,  as  a  body,  ma^  feel 
that  the  matter  is  all  right,  that  the  result  will  be  just  as  good  without 
any  representation  as  with.  I  know  how  easy  it  would  be  for  a  man  to 
arrange  a  plan  to  secure  a  seat  on  this  floor.  If  I  was  home  and  desired 
to  be  a  member  of  this  Convention,  under  similar  circumstances,  it 
would  be  no  trouble  for  me  to  obtain  one  hundred  and  fifty  signatures 
of  very  good  men.  I  do  not  know  of  any  good  man,  hardly,  but  could 
get  up  a  petition,  in  the  first  place,  setting  forth  that  the  position  ought 
to  be  filled.  It  seems  to  me  as  though  this  might  have  been  a  move- 
ment on  the  part  of  an  individual  rather  than  a  spontaneous  movement 
on  the  part  of  the  people.  I  simply  rise  to  inquire,  for  I  want  to  know 
the  incentive  of  this  movement  so  suddenly  sprung  upon  us. 

Mb.  martin,  of  Santa  Cruz.  I  would  like  to  make  this  the  special 
order  for  to-morrow,  at  two  o'clock.  I  do  not  wish  to  vote  for  any  gen- 
tleman of  whom  I  have  no  knowledge ;  I  would  like  a  little  time,  there- 
fore I  move  that  it  be  made  the  special  order  for  to-morrow,  at  two 
o'clock. 

Mb.  CAPLES.  Mr.  President:  I  hope  that  that  motion  will  prevail. 
It  does  seem  to  me  that  this  matter  is  being  sprung  in  haste,  ana  is  not, 
to  say  the  least,  in  good  taste.  Now,  while  I  am  in  favor  of  electing 
some  gentleman  to  fill  this  vacancy,  I  do  not  think  that  it  is  the  proper 
thing  here,  when  we  have  barely  a  quorum,  to /equire  usto  vote  for  some 
gentleman  to  fill  this  vacancy  without  one  moment's  notice,  and  vote 
blind.  I  for  one  object  to  voting  upon  a  matter  of  such  magnitude  and 
importance  without  any  consideration,  without  any  thougot,  without 
any  knowledge  of  whom  we  are  voting  for.  And  we  wish  some  little 
time  to  inform  ourselves  of  the  fitness  of  the  various  aspirants  who  may 
present  themselves.  I  therefore  suggest  and  submit  to  the  gentlemen  of 
the  Convention  that  we  ought  to  have  a  little  time,  and  to-morrow,  at 
two  o'clock,  will  be  certainly  little  time  enough. 

Mr.  HOLMES.  Mr.  President:  I  have  no  objection  in  the  world  to 
putting  it  off  until  to-morrow,  at  two  o'clock,  but  if  you  do,  what  more 
information  can  the  gentleman  get  than  they  can  get  from  the  gentle- 
men now  present,  who  are  acquainted  with  Mr.  Howard? 

Mb.  BEEKSTECHER.  Isn't  it  just  to  sixty  or  seventy  absentees  to 
have  it  put  over? 

Mr.  holmes.    I  have  no  objection  whatever. 

Mr.  tully.  Mr.  President:  If  there  are  fifty  or  sixty  absentees, 
it  is  their  fault  and  not  the  fault  of  this  Convention.  I  am  pretty  well 
acquainted  in  Mariposa  and  Merced  Counties,  and  have  known  Mr. 
Howard  a  long  time.  I  have  received  letters  from  prominent  gentle- 
men of  that  county,  among  them  the  County  Judge,  stating  to  me  that 
Mr.  Howard  was  the  choice  of  the  people.  I  do  not  know  how  the  gen- 
tlemen are  to  get  any  information.  I  think  that  from  the  fact  that 
Judge  Jones  vouches  for  him,  and  that  he  has  lived  in  that  county  for  a 
quarter  of  a  century,  is  sufficient  evidence  for  me  that  Mr.  Howard  is  a 

f  roper  man  to  occupy  a  scat  here,  and  that  he  is  a  worthy  and  true  man. 
do  not  see  what  further  information  we  can  have.  I  hope  that  we 
will  go  into  the  election  and  dispose  of  the  question. 

Mr.  HEISKELL.  Mr.  President :  I  hope  that  we  will  go  on.  This 
excuse  about  absentees  exists  every  Saturday  and  Monday.  It  is  their 
own  fault  that  they  are  not  here.  Those  people  have  not  moved  in  this 
matter  of  filling  up  the  vacancy  before  because  they  were  willing,  if  the 
widow  of  the  deceased  member  could  get  the  per  diem,  that  she  should 
have  it.  They  have  found  that  such  is  not  the  case,  and  they  now 
desire  to  be  represented.  These  petitions  and  the  statements  of  gentle- 
men here  are  all  the  information  we  can  get,  and  that  is  sufficient. 

Mr.  JONES.  Mr.  President:  I  wish  to  say  simply  that  there  is  no 
desire  nor  design  that  anything  should  be  sprung  upon  this  Convention. 
These  petitions  were  here  on  Saturday  last,  and  I  spoke  to  the  President 
of  the  Convention  upon  the  subject  of  presenting  them  then,  and  he 
advised  that  they  should  not  be  presented  on  the  last  day  of  the  week 
and  in  a  thin  house.  Upon  that  suggestion,  I  failed  then  to  present 
them.  Saturday,  Sunday,  and  Monday — there  is  nearly  half  of  a  week, 
and  now  there  is  a  thin  house,  it  is  true.  We  can  wait  until  to-morrow, 
and  there  may  be  a  thinner  house  then.  Wednesday  there  may  be  a 
full  house,  and  in  the  meantime  this  Convention  will  pass  upon  the 
most  important  matters — the  matter  of  Chinese,  of  corporations,  and  all 
that.  I  think  it  is  not  proper  to  suggest  now,  or  to  insist,  that  there  is 
not  more  than  one  half  of  the  week  in  which  a  number  of  the  people  of 
the  State  can  ask  that  they  be  represented  in  this  body.  As  to  the 
matter  of  these  petitions,  they  can  be  read,  and  it  will  appear  that  in 
the  most  urgent  manner  the  people  of  Mariposa  and  Merced  Counties 
ask  that  they  have  a  representative  for  their  Assembly  district.  As 
to  the  names  signed  to  these  petitions,  they  are  not  all  the  voters  in 
this  case,  but,  then — and  other  gentlemen  here  can  guarantee  to  this 
body  that — they  are  the  names  of  the  leading  and  suDstantial  citizens 
of  these  counties.  There  are  other  good  citizens  there,  but  the  names 
of  the  men  who  are  signed  to  this  petition  are  the  names  of  men  sub- 
stantially the  leading  citizens  of  these  counties,  without  regard  to  parti- 
sanship— leading  merchants,  leading  lawyers,  leading  farmers,  and  lead- 
ing st»ckmen — men  of  all  classes.    Now,  if  there  is  anything  which  can 
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be  ascertained  for  the  information  of  tbia  Convention  between  now  and 
to-morrow,  I  have  not  the  least  objection  in  the  world  that  the  matter 
go  over  until  to-morrow,  at  two  o'clock,  but  I  am  unable  to  see  what 
there  is  in  the  world  that  the  Convention  can  get  posted  on  between 
DOW  and  to-morrow,  or  between  now  and  next  week,  in  regard  to  the 
matter.  All  there  is  is  three  petitions — one  from  Mariposa  County  and 
two  from  Merced  County — containing  the  names  of  about  one  hundred 
and  forty  or  one  hundred  and  fifty  men.  That  is  all  there  is  to  see.  As 
to  the  man  himself,  W.  J.  Howard,  I  do  not  know  how  thev  will  find 
out  anything  about  him,  except  by  coming  to  the  men  that  know  him ; 
and  if  they  come  to  men  that  know  him — to  Mr.  Heiskell,  Mr.  Holmes, 
myself,  and  I  do  not  know  who  else — they  will  be  satisfied.  I  have 
known  him  for  some  twenty-nine  or  thirty  years,  &a  a  resident  sometimes 
of  Merced  and  sometimes  of  Mariposa  County.  Other  gentlemen  have 
known  him  the  same  length  of  time,  I  presume;  and  during  that  time 
he  has  been  a  man  respected  in  the  county  where  he  resided.  He  has 
been  a  member  of  the  Legislature,  some  years  ago.  He  was  appointed, 
in  Mariposa  County,  two  or  three  years  ago,  by  the  Board  of  Super- 
visors, as  District  Attorney,  to  fill  a  vacancy,  ana  he  filled  that  vacancy 
with  credit  and  honor.  Now,  I  do  not  wish  to  insist  upon  an  immediate 
election  at  all,  if  it  seems  to  the  members  of  this  body  that  anything  is 
to  be  gained  by  a  delay  of  a  day  or  two  days.  I  have  no  objection  at 
all  that  the  matter  should  go  over  until  two  o'clock  to-morrow,  or  an^- 
other  time,  if  there  is  anything  to  investigate;  but  what  strikes  me  is 
this:  I  do  not  see  what  further  or  other  information  it  is  possible  to 
obtain. 

Mb.  FILCHER.  I  would  like  to  ask  the  gentleman  if  the  delegation 
knows  whether  these  petitions  are  the  work  of  Mr.  Howard,  or  some  of 
his  friends,  or  whether  it  comes  spontaneously  from  the  people  7 

Mr.  JONES.  I  cannot  answer  the  question  any  further  than  this: 
that  I  have  looked  over  the  names  on  the  petitions.  The  Barnes  are 
signed  in  the  handwriting  of  the  business  men  of  these  counties.  I  rec- 
ognize their  handwriting,  and  could  swear  to  their  signatures  in  any 
(^urt.  I  recognize  that  most  of  these  men  are  men  that  do  not  do  any- 
thing at  the  dictation  of  anybody  else.  They  would  not  sign  a  petition 
for  anybody  unless  they  thought  it  a  right  thing  and  a  good  thing  to  do. 
As  to  whether  Mr.  Howard  ever  ofked  them  to  sign  anything  or  not  I 
do  not  know,  and  I  submit  that  that  is  a  point  of  no  consequence  at  all, 
provided  it  be  true,  as  I  assert,  that  the  men  are  men  who  do  not  sign 
papers  because  men  go  and  stick  them  under  their  noses.  I  am  one  of 
that  kind,  too. 

_Mb.  KOLFE.  Mr.  President:  It  seems  to  me  that  if  we  go  on  with 
this  election  now  we  shall  be  acting  with  indecent  haste.  I  have  no 
donbt  but  what  this  applicant  is  a  perfect  gentleman.  I  do  not  have 
any  reason  for  thinking  otherwiee,liut  it  is  only  within  the  last  ten 
minutes  that  I  have  heard  that  there  was  an  intention  to  fill  this 
vacancy.  I  want  a  few  hours  time  to  think  it  over,  otherwise  I  shall 
be  compelled  to  ask  leave  to  decline  voting.  If  we  allow  this  to  be 
brought  up  this  morning  in  this  shape  we  must  allow  it  again,  and 
although  this  may  be  perfectly  fair  and  honest  this  morning,  and  noth- 
ing like  a  trap  that  is  sprung  upon  us,  yet  there  may  be  a  dishonest  appli- 
cant hereafter.  I  do  not  say  there  will  be,  but  there  might  be.  We  will 
establish  a  precedent  which  we  will  be  pained  to  look  to.  I  do  not 
think  we  ought  to  take  action  on  it  to-day. 

Mo.  JONLS.    I  accept  the  amendment  for  Tuesday,  at  two  o'clock  r.  M. 

Mr.  GKACE.  Mr.  President:  I  think  this  is  a  very  hasty  matter.  I 
want  to  lay  the  whole  matter  on  the  table,  and  I  now  move  that  this 
matter  lie  laid  on  the  table. 

[Cries  of  "No  I"    "Nol"] 

The  motion  was  lost. 

Mb.  grace.  I  move  to  amend  that  we  also  fill  the  vacancy  caused 
by  the  death  of  Bernard  F.  Kenny,  of  San  Francisco. 

Mb.  .JOli  £S.  I  rise  to  a  point  of  order.  The  amendment  is  not  cog- 
nate to  the  motion. 

Thb  chair.    The  point  of  order  is  not  well  taken. 

Mb.  LARKIN.  I  think  that  the  amendment  of  the  gentleman  from 
San  Francisco  should  be  a  separate  motion.  His  motion  will  be  in  order 
after  this  motion  is  disposed  of. 

Mr.  grace.  I  am  not  certain  that  the  motion  is  in  order,  but  my 
opinion  ia  that  it  is.  I  do  not  see  why  this  motion  cannot  be  amended 
a«  well  as  anv  other. 

Mb.  RETilOLDS.  Mr.  President:  If  I  understand  the  position  it  is 
this:  the  gentleman  from  Mariposa  moves  that  we  proceed  to  fill  the 
vacancy  caused  by  the  death  of  Mr.  Strong,  and  the  gentleman  from 
San  Francisco  moves  to  amend  so  that  we  also  fill  the  vacancy  caused 
by  the  death  of  Mr.  Kenny. 
'Thi  CHAIR.    The  Chair  has  decided  it  to  be  in  order. 

Mb.  HCE8TI8.  Mr.  President:  With  all  due  respect  to  the  Chair,  I 
shall  have  to  dissent  from  the  ruling.  I  appeal  from  the  decision  of  the 
Chair.  The  appeal  is  that  the  Chair  rules  that  it  is  in  order  to  incorpo- 
rate an  amendment  that  the  vacancy  from  San  Francisco  shall  be  filled 
at  the  same  time. 

Thb  CHAIR.    The  Chair  sees  no  second  to  the  appeal, 

Mb.  LARKIN.  Mr.  President:  There  is  no  petition  here  from  the 
|wople  of  San  Francisco  to  fill  a  vacancy.  If  a  majority  of  the  delega- 
tion require  it  I  will  support  it.  The  people  of  Mariposa  and  Merced 
hare  requested  it.  If  the  people  of  San  Francisco  so  desire  it  let  them 
sJiow  it,  and  I  will  support  it.  But  I  think  that  it  should  not  be  con- 
neeted  with  this  matter. 

IStu  WHITE.  Mr.  President:  I  hope  that  the  amendment  will  pre- 
Tail,  and  I  think  it  highly  proper  that  if  one  vacancy  should  be  filled 
that  the  other  should  be.  This  is  not  a  matter  that  concerns  one  section 
•looe.  This  is  a  matter  that  concerns  the  people  of  the  whole  State, 
a»4  U  ve  go  to  filling  vacancies  I  see  no  reason  why  we  should  not  fill 
d  the  Tacandes. 

ICb.  KLEINE.    Mr.  President:  I  do  not  see  why  the  Workingmen's 


party  should  not  have  the  same  right  to  elect  another  delegate  in  the 
place  of  Mr.  Kenny.  Haven't  we  got  as  much  right  to  one  of  our  dele- 
gates as  the  gentleman  from  Merced?  I  say  if  a  majority  of  the  dele- 
gates vote  against  filling  the  vacancy  of  Mr.  Kenny,  they  ought  to  vote 
against  filling  the  vacancy  of  Mr.  Strong. 

Mb.  WELLIK.  Mr.  President:  I  would  not  have  taken  the  floor 
except  to  reply  to  Mr.  Larkin.  I  would  say  to  that  gentleman  that  the 
general  unaeretanding  has  been  that  they  would  not  ask  to  fill  the 
vacancy  caused  by  the  death  of  Mr.  Kenny,  because  it  was  understood 
that  the  vacancy  caused  by  the  death  of  Mr.  Strong  would  not  be  filled. 
But  now  the  matter  has  come  up,  and  as  it  is  proposed  to  fill  one  vacancy, 
we  will  ask  also  to  fill  the  other.  I  will  also  state  to  the  gentleman 
from  El  Dorado  that  while  in  San  Francisco  a  large  number  of  people 
came  to  me,  and  to  various  delegates,  and  asked  us  to  have  the  vacancy 
filled,  naming  some  persons,  and  we  agreed  that  as  there  were  two 
vacancies  to  be  filled,  to  let  the  matter  rest.  But  now  if  a  disposition  is 
felt  to  fill  one  vacancy,  we  shall  name  you  a  gentleman  who  is  worthy 
of  a  place  upon  this  floor. 

Mr.  JONES.  Mr.  President:  The  matter  of  filling  the  vacancy 
caused  by  the  death  of  Mr.  Kenny  is  one  that  bad  not  occurred  to  ray 
mind  as  being  connected  with  the  question  of  filling  that  from  Merced. 
I  perceive  now  that  it  has  a  bearing  upon  the  matter  in  the  minds  of 
members  of  the  Convention.  I  do  not  believe  the  amendment  of  the 
gentleman  from  San  Francisco  to  be  a  proper  amendment,  under  parlia- 
mentary rules,  to  a  motion  to  fill  the  vacancy  from  Merced,  and  upon 
an  appeal  I  shall  be  bound  to  vote  against  the  ruling  of  the  Chair  that 
the  motion  to  fill  the  vacancy  from  San  Francisco  is  properly  an  amend- 
ment to  the  motion  to  fill  the  vacancy  from  Merceil.  But  I  say  this, 
that  while  that  is  my  opinion,  it  is  simply  in  regard  to  the  oraer  of 
thin^,  and  that  whenever  members  of  this  body  from  San  Francisco 
nominate  any  man  to  fill  the  vacancy  made  by  the  death  of  Mr.  Kenny, 
and  guarantee  to  this  body  that  the  candidate  is  a  proper  man  for  the 
place,  I  will  recognize  the  so  called  Workingmen  of  San  Francisco  as 
having  a  majority  in  this  body  from  that  city,  and  shall  vote  readily 
and  cheerfully  for  the  man  that  they  nominate.  I  shall  vote  that  the 
vacancy  be  filled,  in  the  first  instance,  and  that  it  be  filled,  in  the  second 
instance,  by  the  man  they  nominate.  There  is  no  desire  to  get  a  vote 
one  way  nor  the  other  in  this  matter ;  and  I  have  no  doubt  that  all  my 
friends,  and  all  those  who  are  acquainted  with  Mr.  Howard,  feel  as  I  do 
in  regard  to  that;  that  when  the  people  of  San  Francisco  ask  to  have  a 
vacancy  filled  that  we  shall  take  the  opinions  of  these  men  as  entirely 
satisfactory  to  us.  The  gentlemen  from  San  Francisco,  who  by  all  right 
and  precedent  are  to  be  regarded  as  the  representatives  of  that  city  and 
county,  shall  have  my  vote  for  any  man  they  name  to  fill  any  vacancy 
that  has  occurred  or  shall  occur  in  their  representation  here.  I  say  there 
is  nothing  at  all  in  the  line  of  gaining  an  additional  vote  one  way  or 
the  other,  and  I  cannot  say  in  what  direction  the  vote  of  the  person 
that  I  nominate  to  fill  the  vacancy  from  Merced  and  Mariposa  will 
be  given,  except  from  mere  inference,  from  a  knowledge  of  bis  life  and 
character  for  man}r  years.  I  have  had  no  pledge,  no  assurances  upon  the 
subject  at  all.  I  simply  know  him  as  a  business  man,  as  an  old  Califor- 
nian,  who  knows,  or  ought  to  know,  as  much  about  the  wants  of  the 
people  as  anybody  else,  and  who  can  be  trusted  to  exercise  his  judgment 
properly,  honestly,  and  well  in  assisting  this  body  to  conclude  the  labors 
that  are  before  them.  The  main  object  for  which  I  have  spoken  this  is 
to  assure  members  of  this  Convention  that  there  is  no  claptrap,  that 
there  is  nothing  to  be  sprung  at  all,  and  if  they  want  more  time  thau 
until  to-morrow  at  two  o'clock,  let  them  make  it  Wednesday,  or  Thurs- 
day, if  there  is  anything  to  investigate.  If  there  is  anything  to  inves- 
tigate, all  right.  But  if  there  is  nothing  to  be  suspected  as  being  wrong, 
why  then,  having  accepted  the  amendment  of  the  gentleman  from  Santa 
Cruz  that  we  proceed  to  an  elpction  to-morrow,  at  two  o'clock,  I  hope 
that  may  be  done.  But  simply  as  a  technical  matter  and  nothing  else, 
I  do  not  see  how  a  motion  to  fill  a  vacancy  from  Mariposa  and  Merced 
has  any  connection  whatever  with  a  motion  to  fill  a  vacancy  from  some 
other  place,  and  I  do  not  understand  that  a  motion  to  fill  the  vacancy 
from  San  Francisco  is  a  matter  cognate  to  the  motion  to  fill  the  vacancy 
from  Merced  and  Mariposa;  but  it  does  not  matter,  in  a  practical  sense, 
for  if  the  decision  of  the  Chair  be  sustained,  I  shall  certainly  vote  with 
the  gentlemen  from  San  Francisco  in  regard  to  filling  their  vacancy,  if 
they  wish  it  filled,  and  shall  vote  for  the  candidate  they  name  when 
they  name  him. 

Mr.  REYNOLDS.  Mr.  President:  I  wish  to  set  the  gentleman's 
heart  at  rest  by  informing  him  that  we  seek  not  to  interfere  with  his 
filling  the  vacancy  at  all,  but  that  the  question  of  vacancy  having  been 
raised,  and  there  being  still  other  vacancies  to  fill,  that  it  is  entirely 
proper  that  an  amendment  be  mode  to  the  motion  to  go  into  an  election 
on  a  certain  day  to  fill  other  or  all  vacancies.  We  seek  not  to  interfere 
with  filling  the  vacancy  from  Merced,  but  we  desire  to  fill  the  other 
vacancy  at  the  same  time.    But  in  regard  to  the  hypercriticisms  of  the 

?;entleman  from  £1  Dorado,  I  do  not  see  why  he  should  be  so  wonder- 
ully  hypercritical  as  to  whether  the  people  of  San  Francisco  want  to  fill 
the  vacancy.  It  is  enough  that  the  Convention  has  the  power,  and  it 
should  be  enough  for  the  gentleman  from  £1  Dorado  that  the  gentlemen 
from  San  Francisco  indicate  their  wish.  If  he  wants  to  vote  against  it 
let  him  do  so.  If  he  wishes  to  oppose  filling  the  vacancy,  let  him  under- 
take it  if  he  wants  to. 

Mr.  LARKIN.     I  will  support  it  if  the  people  of  San  Francisco 
wish  it. 
Mb.  HEISKELL  offered  the  following  as  an  amendment: 

Haolved,  That  th«  Oonventlon,  on  Tnesday,  at  two  o'clock,  proceed  to  fill  the 
vacancies  caused  by  the  deaths  of  J.  M.  Strong,  of  Merced  and  Uariposa,  and  B.  F. 
Kennj,  of  San  Francisco. 

Mb.  martin,  of  Santa  Cruz.    I  accept  that  amendment. 
Mr.  WICKES.    I  move  that  the  whole  matter  be  indefinitely  post- 
poned. 
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Mb.  PROUTY.    I  second  the  motion. 

The  motion  was  lost. 

Mr.  NOEL.     I  move  the  previous  question. 

Seconde<i  by  Messrs.  Howard,  Smith,  of  Santa  Clara,  Evey,  and 
Rhodes. 

The  main  question  was  ordered. 

Th«  CUAIR.  The  question  is  on  the  amendment  offered  by  the  gen- 
tleman from  Stanislaus,  Mr.  Ileiskell. 

Adopted. 

Thr  chair.  The  question  recurs  on  the  adoption  of  the  amendment 
as  amended. 

Adopted. 

BISOLUTION. 

Mr.  BEERSTECHER  offered  the  following: 

Jtesolved,  That  sp«*kera  ah&ll  confine  thpmj«lTefl  to  the  immediate  rabjcct  tinder 
consideration.  The  report  of  standing  committoei  shall  be  considered  l>y  sections, 
and  the  speaking  shaii  b«  confined  to  the  immediate  section  under  coniideralion. 

Me.  LARKIN.    1  move  the  adoption  of  the  resolution. 

Mb.  BEERSTECIIER.  Mr.  President :  I  offer  this  resolution  because 
I  believe  that  we  can  get  along  with  the  business  much  faster  if  the 
speakers  are  confined  to  the  immediate  section  under  consideration. 
When  the  report  of  a  committee  comes  in  here  in  the  shape  of  an  article 
of  the  Constitution,  speakers  getting  up  here  traverse  over  all  the 
sections,  and  speak,  perhaps,  fifteen  or  thirty  minutes,  and  then  when 
the  separate  sections  come  up  they  can  speak  to  the  separate  sections. 
This  resolution  will  confine  every  speaker  to  the  immediate  subject,  the 
section  under  consideration.  Gentlemen  have  been  called  to  order  here 
as  not  speaking  to  the  subject  under  consideration,  and  the  Chair  has 
been  required  to  rule,  by  reason  of  the  existing  rules  of  order,  that  in 
the  Committee  of  the  Whole  gentlemen  could  speak  upon  any  subject, 
whether  it  was  pertinent  to  the  question  under  consideration  or  not.  1 
think  if  we  do  this  we  will  certainly  save  a  vast  amount  of  time. 

Mb.  STEELE.  Mr.  President:  I  wish  to  ask  the  gentleman  whether 
he  would  have  any  gbjertion  to  amending  the  resolution  so  that  the 
Chainnan  of  the  committees  would  have  the  privilege  of  traversing  the 
whole  report? 

Ma.  BEERSTECHER.    There  will  be  no  objection  to  his  adding  that. 

Mb.  JOXES.  I  move  as  an  amendment  that  Chairmen  of  committees 
may  traverse  the  whole  subject. 

Mb.  LARKIN.  There  is  no  necessity  for  that  amendment.  The 
house  is  willing  to  concede  to  Chairmen  that  privilege  at  any  time. 

Mb.  NOEL.  I  rise  to  a  point  of  order  on  the  resolution.  The  reso- 
lution proposes  to  change  a  standing  rule  of  this  house,  which  cannot 
be  done  except  by  one  day's  notice. 

The  chair.  The  point  of  order  is  well  taken.  The  amendment  is 
out  of  order. 

Mr.  HUESTIS.  I  suggest  that  there  is  no  need  of  the  amendment. 
It  is  already  in  the  rules. 

Mb.  BEERSTECIIER.    I  take  an  appeal  from  the 

The  chair.    The  question  is  on  the  adoption  of  the  resolution. 

The  resolution  was  adopted. 

cbinisb  imhiobation. 
Mb.  MILLER.    Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  Mr.  Tinnin  in  the  chair,  for 
the  purpose  of  further  considering  the  report  of  the  Committee  on 
Chinese. 
Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Mb.  STEELE.  I  rise  to  a  point  of  order.  I  see  that  it  is  the  custom 
of  various  members  on  this  floor  to  leave  their  seats  and  go  nearer  the 
desk  to  speak,  to  the  disadvantage  of  those  who  set  back  here.  Rule 
Forty-one  says :  "Every  member,  when  about  to  speak,  shall  rise  and 
respectfully  address  the  President,  shall  confine  himself  to  the  question 
under  debate,  and  avoid  personality,  and  shall  sit  down  when  he  has 
finished.  No  member  shall  speak  out  of  his  place  without  leave  of  the 
President."     I  move  that  the  rule  be  strictly  enforced  after  this. 

Tub  CHAIR.  The  Secretary  will  read  the  first  amendment  to  section 
seven. 

TBI  SECRETARY  read : 

"Asiatic  coolieism,  being  a  form  of  human  slavery,  is  forever  prohib- 
ited in  this  State,  and  all  contracts  for  coolie  labor  are  null  and  void. 
All  companies  or  corporations,  whether  formed  in  this  country  or  any 
foreign  country,  for  the  importation  of  such  labor,  shall  be  subject  to 
the  iicnalties  and  punishments  provided  in  the  lew  of  Congress  against 
the  importers  of  African  slaves.  In  all  trials  under  State  jurisdiction 
for  violations  of  this  section,  the  jury  shall  be  the  judge  of  the  law  and 
the  facts  in  each  case.  This  section  shall  be  enforced  by  appropriate 
legislation." 

Mb.  MILLER.  Mr.  Chairman:  This  amendment  seems  to  be  against 
coolieism — that  coolieism  is  a  kind  of  slavery.  I  would  like  the  gentle- 
man to  explain  what  he  means  by  coolieism. 

BIMARKS  OF  HB.  BARBT. 

Mb.  BARRY.  Mr.  Chairman:  I  will  state  to  the  gentleman  that  in 
some  of  the  ablest  dcbatos  in  Congress  Mr.  Sargent  made  one  of  the  ablest 
arguments  that  was  made,  I  presume,  at  any  time,  and  he  referred  to 
the  term  coolie  very  freely;  he  referred  to  the  Chinese  being  here  in  the 
form  of  coolies;  that  there  was  no  doubt  but  what  they  were  coolies.  I 
presume,  as  I  interpret  it,  that  it  means  really  Chinese  slaves.  I  pre- 
sume the  gentleman  will  not  deny  that  that  is  what  they  really  are,  used 
in  the  sense  that  they  land  on  this  coast.  And  Mr.  Sargent  particularly, 
in  his  argument,  speaks  of  them  in  that  respect,  as  Chinese  coolies;  m 
other  words,  Chinese  slaves.  He  referred  to  the  slavery  system  existing 
in  this  State  on  account  of  the  Chinese  being  brought  here  by  those  who 


were  desirous  of  making  money,  and  particularly  by  the  Six  Chinese 
Companies,  and  I  did  not  think  there  was  any  doubt  as  to  what  the  word 
coolie  meant,  and  I  think  it  is  a  proper  word  to  be  used  in  this  case  with 
reference  to  the  Chinese  in  this  State — that  is,  that  they  are  Chinese 

slaves. 

BKUABKS  or  MB.   IIILLIB. 

Mb.  miller.  Mr.  Chairman:  If  coolieiera  means  slavery,  or  is  a 
synonymous  term  with  slavery,  then  there  is  no  necessity  for  any  such 
provision  as  this,  because  slavery  cannot  exist  in  the  United  States.  The 
Constitution  of  the  United  States  forbids  it.  But  I  think  the  definition  of 
the  word  coolie  by  the  gentleman  is  hardly  correct.  The  word  -coolie,  as  I 
understand  it,  had  its  origin  in  India,  and  meansaporter,or,  as  applied 
to  Chinese  in  this  country,  it  means  a  laborer.  It  is  not  a  word  of  such 
definite  meaning,  or  the  word  coolieism  would  not  be  a  word  of  each 
definite  meaning,  as  could  properly  be  placed  in  a  Constitution.  If  the 
gentleman  desires  a  prohibition  against  slayery  in  any  form,  I  have  no 
kind  of  objection,  but  I  think  in  making  a  Constitution  we  ottght  to  cer- 
tainly approximato,  in  the  use  of  words,  something  like  certainty. 
I  think  that  the  section  as  it  originally  stood  would  be  much  preferable 
to  the  amendment  offered  by  the  gentleman  from  Sierra,  Mr.  Barry. 
I  believe  on  Saturday  we  struck  out  all  this  section  after  the  word 
"power"  in  the  fourth  line.  Notice  was  given  at  that  time  of  a  motion 
to  reconsider  the  voto  by  which  that  part  of  the  section  was  stricken  out. 
I  do  not  know  whether  it  is  the  intontion  of  the  gentleman  who  gave  the 
notice  to  make  the  motion  or  not. 

Mr.  cross.    It  is  my  intontion. 

Mb.  miller.  Then  I  have  a  word  or  two  to  say  in  respect  to  this 
section.  The  next  four  lines  alter  the  word  "  power,"  read  as  follows : 
"  It  shall  provide  for  their  exclusibn  from  residence  or  settlement  in  any 
portion  of  the  State  it  may  see  fit,  or  from  the  State,  and  provide  suitable 
methods,  by  their  taxation  or  otherwise.for  the  expense  of  such  exclusion." 
Now,  the  substance  of  that  portion  of  the  section  is  included  in  section 
five,  which  has  already  been  aereed  upon,  and  if  we  were  to  adopt  that 
portion  of  this  section  it  would  probably  be  necessary  to  strike  out  sec- 
tion five,  because  it  would  be  unnecessary  to  place  in  the  Constitution 
two  sections  or  paragraphs  meaning  the  same  thing.  Further  on  it 
reads:  "  It  shall  prescribe  suitable  penalties  for  the  punishment  of  per- 
sons convicted  ol  introducing  them  withiji  forbidden  limits.  It  snail 
delegate  all  necessary  power  to  the  incorporated  cities  and  towns  of  this 
State  for  their  removal  without  the  limits  of  such  cities  and  towns." 
Now,  there  can  be  no  great  objection  made  to  the  latter  part  of  this  sec- 
tion. It  is  merely  the  intention  of  it,  I  think,  that  the  Legislature 
should  have  the  power  to  delegate  to  incorporated  cities  the  power  to 
abate  the  nuisance ;  that  is,  to  say  that  the  Legislature  may  delegate  to 
the  incorporated  cities  the  power  to  declare  any  particular  quarter  or 
portion  of  that  city  a  nuisance  and  abate  it.  Take  for  example  China- 
town of  San  Francisco.  The  municipal  authorities,  as  the  law  now 
stands, could  not,  {lerhaps,  declare  the  wholeof  Chinatown  to  be  a  nuisance 
and  abate  it.  They  would  be  obliged  to  proceed  against  the  individuals 
to  make  a  case  against  each  particular  bouse,  or  each  particular  China- 
man, and  remove  or  abate  the  nuisance  in  that  manner.  I  think  the 
intention  of  this  was  whether  it  can  be  done  under  this  section,  or 
whether  the  intention  fails,  I  am  not  exactly  prepared  to  say;  but  I 
think  the  intention  of  this  |>art  of  this  section  was  to  confer  upon  the 
incorporate<l  cities  the  power  to  declare  the  Chinese  quarter,  so  called, 
in  any  city  or  town,  a  nuisance,  and  abate  it ;  that  is  to  say,  remove  these 
people  who  create  this  nuisance  by  their  vile  habits  and  their  conduct 
generally,  outside  the  limits  of  the  city.  I  cannot  see  any  great 
objection  to  that ;  and  if  section  five  were  stricken  out  I  should  not 
object,  but  w^ould  be  in  favor  of  this  section  as  it  was  originally  drawn 
instead  of  section  five. 

Mr.  BLACKMER.    Mr.  Chairman:  I  offer  an  amendment. 

This  SECRETARY  read: 

"Strike  out  the  words 'in  all  trials  under  Stete  jurisdiction  for  a  viola- 
tion of  this  section  the  jury  shall  be  the  judge  of  the  law  and  the  fact  in 
each  case.' " 

Mb.  BARRY.  Mr.  Chairman:  As  there  are  some  gentlemen  who 
will  voto  for  the  amendment  if  we  strike  out  these  words,  being  a  little 
sensitive  on  the  libel  matter,  that  is,  claiming  that  these  should  be 
stricken  out  of  the  Constitution,  and  I  claim  that  they  should  be  left  in, 
I  am  willing  to  let  it  stand  as  the  law  is  in  other  cases,  so  that  I  shall 
accent  the  amendment  offered  by  the  gentleman  from  San  Diego,  Mr. 
BlacKmer. 

Mr.  BLACKMER.    Then  the  section  will  read; 

"Asiatic  coolieism,  being  a  form  of  human  slavery,  is  forever  pro- 
hibited in  this  State;  and  all  contracts  for  coolie  labor  are  null  and 
void.  All  companies  or  corporations,  whether  formed  in  this  country  or 
any  foreign  country,  for  the  importation  of  such  labor,  shall  be  subject 
to  the  penalties  and  punishments  provided  in  the  law  of  Congress 
against  the  importers  of  African  slaves.  This  section  shall  be  enforced 
by  appropriate  legislation." 

BEMABKS  BT   UB.  CB088. 

Mb.  CROSS.  Mr.  Chairman :  I  do  not  know  that  I  should  have  had 
anything  to  say  upon  this  proposition,  were  it  not  for  the  disagreement, 
as  to  the  definition  of  the  word  coolie,  between  the  gentleman  from  San 
Francisco,  Mr.  Miller,  and  the  gentleman  from  Sierra,  Mr.  Barry. 
Now,  let  me  premise  by  saying  that  it  seems  to  me  that  no  man  has 
made  his  views  more  clear,  or  has  maintained  a  more  just  and  consistent 
course,  than  has  the  Chairman  of  this  committee.  If  any  man  has  failed 
to  understand  the  real  intention  of  the  Chairman,  or  has  failed  to  see 
that  he  has  pursued  a  consistent  course,  then  I  cannot  understand  what 
he  has  failed  to  say.  It  seems  to  me  that  the  course  of  the  Chairman, 
from  first  to  Inst,  has  been  just  and  consistent.  After  listening  to  him 
closely,  I  understand  him  to  be  a  careful  constitutional  lawyer.  If  I 
understand  his  position  it  is  this:  that  while  he  feels  anxious  to  abate 
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this  Chinese  oune,  he  is  equally  anxious  to  act  within  what  seems  to 
him  constitutional  limits,  as  fixed  by  the  Constitution  of  the  United 
8tat«s.  Now,  this  word  coolieism,  here  introduced,  it  seems  to  me,  has, 
among  those  who  are  familiar  with  this  Chinese  question  in  its  Inter 
phases,  a  well  defined  meanini;.  I  think  the  word  nas  its  origin  as  the 
ChairmsQ  stated,  or  very  nearly  so ;  yet  this  word  has  oome  now  to  have 
a  very  definite  meaning,  and  is  used  with  as  exact  a  meaning  as  almost 
any  term.  Now,  sir,  the  word  slavery  is  not  a  synonymous  term. 
Coolieism  is  a  contract  by  which  the  Mongolian  is  im)>orted  from  bis 
native  country  to  some  foreign  country,  there  to  work  a  certain  period 
of  time  to  pay  his  passage.  Now,  that  is  the  meaning  of  coolieism,  as 
treated  even  incur  popular  magazines— a  word  which  has  come  to  have, 
in  our  literature,  with  regard  to  the  Chinese,  especially ,  adcfinite  meaning. 
If  a  Chinaman  pays  his  own  way  to  the  United  States,  ,or  to  the 
British  Colonies,  or  to  Australia,  and  there  goes  to  work,  receiving  his 
own  pay,  he  is  not  a  coolie.  Byt  if  under  a  contract,  made  previous  to 
his  importation,  he  engages  to  work  a  long  period  of  years  for  his 
importation  price,  then,  as  I  understand  this  clause,  he  is  a  coolie.  They 
exist  in  the  British  Colonies  and  Australia,  and  they  are  numerous  in 
Oilifomia.  A  large  portion  of  them  have  worked  out  their  time.  A 
large  portion  of  tnem  here  are  not  coolies.  We  have  come  by  some 
means  to  use  the  word  coolie  for  Mongolian.  Just  how  the  word  lias 
come  in  use  here  I  do  not  know.  In  California  our  Chinese  have  already 
pused  the  period  of  coolieism.  I  think  the  period  of  coolieism  is  about 
six  yean.  That  is,  a  Chinaman  from  Hongkong  is  brought  from  China 
under  a  contract  that,  in  consideration  of  being  landed  here,  he  will 
work  a  period  of  six  years,  and  pay  all,  or  a  certain  portion  of  all,  that  he 
earns  during  that  time  to  those  who  import  him,  out  during  that  time 
the  latter  will  have  absolute  care  of  him,  take  care  of  him  in  sickness, 
etc 

The  Six  Companies  bring  nearly  all  of  the  Chinamen  hero  under  such 
contracts.  As  a  rule,  those  who  want  to  oome  here  go  to  the  agents  of 
these  companies  and  make  their  arrangements  with  those  agents.  When 
they  come  over  here  they  find  out  that  it  is  a  hard  bargain,  that  they 
have  made  a  hard  bargain,  and  by  the  time  their  period  of  coolieism 
expires  a  large  portion  of  them  are  used  up.  If  we  put  this  in  the  Con- 
stitution ^e  shall  be  doin^  this  race  an  act  of  justice,  to  say  that  these 
contracts  should  not  be  binding  upon  them  when  they  reach  our  soil, 
for  it  is  a  stage  of  slavery,  although  not  involuntary  slavery,  because 
Ihey  sign  these  contracts  of  coolieism.  Now,  if  we  pass  mn  Act  or  adopt 
a  constitutional  provision  which  shall  make  these  contracts  of  coolieism 
Toid,  then  I  think  we  will  interfere  with  the  importation  of  Chinese  in 
this  way,  Chat  the  companies  will  not  bring  them  here  if  the  law  of  this 
State  is  such  that  they  are  no  longer  bound  by  these  coolie  contracts; 
and  I  will  attempt  to  say  that  they  are  very  hard  contracts,  such  as  we 
would  sob  allow  an  American  citizen  to  be  bound  by;  and  these  con- 
tncts  ate  the  very  means  of  bringing  nearly  all  of  the  Chinese  to  this 
State  that  come  here. 

Ma.  MILLER.  Does  the  gentleman  believe  that  the  word  "  coolieism  " 
has  such  a  well  defined  meaning  that  a  Court  could  determine  what  it 
BuanlT 

Ml  cross.  I  think  it  could.  I  do  not  think  it  is  so  much  a  word 
in  law  as  it  is  in  this  particular  branch  of  affnirs.  Now,  one  word  as  to 
the  remarks  of  General  Miller  as  to  this  section  and  section  five.  It 
•eema  to  me  that  there  is  quite  a  diSerence  between  the  latter  part  of 
section  seven  and  the  section  five  of  which  the  gentleman  speaks. 

Mb.  miller.    The  first  four  lines. 

Mb.  cross.  Section  five  is  as  follows:  "No  person  who  is  not 
eligible  to  become  a  citizen  of  the  United  States,  shall  be  permitted  to 
settle  in  this  State  after  the  adoption  of  this  Constitution."  Section 
seven  says:  "It  shall  provide  for  their  exclusion  from  residence  or 
leWement  in  any  portion  of  the  State  it  may  see  fit,  or  from  the  State,  and 
provide  suitable  methods,  by  their  taxation,  or  otherwise,  for  the  expense 
of  such  exclusion."  It  seems  to  me  that  we  have  three  points  to 
attempt  to  reach  in  this  matter;  whether  we  shall  gain  them,  is  really 
a  question  which  we  might  consider,  but  I  feel  bound  to  make  the 
attempt.  One  is  to  prevent  their  coming,  by  an  attempt  to  prevent 
immigration;  next,  adopting  such  provisions,  not  amounting  to  direct 
prohibition,  as  will  discourage  their  coming;  and  third,  adopting  such 
tegnlations  as  will  make  them  less  injurious  to  the  interests  of  the  State, 
and  less  liable  to  oome  in  contact  with  our  civilization  when  they  are 
here.  Section  five  is  a  direct  prohibition  to  their  coming;  and  I  will 
s>y  that  I  have  some  doubt  as  to  whether  it  is  not  in  violation  of  the 
Constitution  of  the  United  States.  I  mean  an  honest,  unrebellious 
attempt  to  have  it  determined  as  between  the  State  and  the  United 
States.  This  portion  of  section  seven  is  this:  that  there. are  places  in 
the  United  States  more  dangerous  to  have  them  reside  than  in  other 
places.  Two  years  ago  there  came  the  scourge  of  diphtheria,  and  the 
deaths  without  exception  were  confined  to  the  families  and  children 
who  lived  in  the  neighborhood  directly  surrounding  Chinatown.  Dr. 
Caplesand  those  who  are  physicians  here  will  understand  that  directly 
m  that  vicinity  were  the  places  where  the  scourge  took  death  to  almost 
every  individual  that  was  attacked,  and  yet  other  portions  of  the  city 
™t«d  in  the  same  way,  but  not  near  Chinatown,  were  entirely 
ulouched  by  it.  Now  this  section  provides  that  the  Legislature  may 
povide  for  their  exclusion  from  the  city  to  such  localities  as  they  see 
«t;  and  that  they  may  require  them  not  to  settle  in  such  places.  It 
■"•y  provide  for  excluding  them  from  the  State.  I  am  not  sure  that 
j*« word  would  bo  more  apt  if  it  had  said  "deport"  them  from  the 

Ml  MILLKR.  The  treaty  permits  of  their  residence  in  the  Slate, 
2"  •<  I  looked  at  it  they  could  not  be  excluded  from  settling  in  the 
bW*. 

^  Hi.  CB088.    Perhaps  it  would  have  been  a  little  better  if  the  word 

•^Oanent"  had  come  first.    "  Residence  "  is  an  intention  to  remain. 

W  the  words  in  a  Constitution  do  not  always  come  as  they  should,  and 


so  this  word  "  residence  "  has  come  first.  It  says  it  may  exclude  them 
from  residence.  It  seems  to  me  that  this  reaches  a  point  not  reached  by 
section  five.  They  may  prevent  them  from  acquiring  a  settlement  or 
being  settled,  it  may  break  up  their  residence  and  compel  them  to  go. 
Now,  sir,  if  the  Burlingame  treaty  were  abrogated  to-day,  and  we  had 
none  of  these  provisions,  the  Chinese  could  come  and  settle  here.  But 
suppose  we  had  the  fifth  section,  that  there  should  not  be  any  more 
immigration,  the  result  would  be  that  we  would  have  about  one  hun- 
dred and  twenty  thousand  of  them  in  the  State,  but  no  more  could 
come.  Now  we  want  more,  that  we  may  be  freed  from  the  injuries  of 
those  who  are  here;  that  we  may  be  permitted  to  exclude  them  from 
the  localities  where  they  may  be  most  injurious.  If  the  treaty  should 
be  repealed,  and  this  Constitution  adopted,  then  we  would  have  these 
provisions  so  as  to  go  right  to  work  and  protect  ourselves  against  those 
who  are  here.  The  fifth  section  provides  that  no  more  shall  come,  and 
this  portion  of  the  seventh  section  provides  the  means  by  which  we  can 
regulate  those  that  are  here. 

Tag  CHAIRMAN.    The  gentleman's  time  is  up. 

Mb.  FREUD.  Mr.  Chairman:  i  hope  that  the  amendment  of  the 
gentleman  from  Sierra,  Mr.  Barry,  will  be  a<lopted.  It  embodies  in  it 
measures  which,  if  ratified  by  the  people,  may  tend  to  repress  this  Chi- 
nese immigration.  In  regard  to  the  word  "coolie,"  it  lias  at  present 
attained  a  well  defined  signification.  Moreover,  it  has  been  used  in 
some  of  the  various  States  of  the  Union.  Section  one,  of  article  twenty- 
two,  of  the  Constitution  of  Texas,  uses  the  word,  and  prohibits  t  he 
importation  of  coolies ;  so  we  see  that  it  has  obtained  a  signification  that 
can  be  construed  by  the  Courts. 

BmiBKS  or   MB.   BOLFE. 

M«.  ROLFE.  Mr.  Chairman :  I  will  merely  take  two  or  three  min- 
utes. After  hearing  the  explanation  of  the  gentleman  from  Nevada, 
Mr.  Cross,  I  am  inclined  to  concur  with  him  in  his  views,  but  I  am 
afraid  that  the  amendment  of  the  gentleman  from  Sierra,  Mr.  Barry, 
does  not  cover  it.  The  idea  is  to  nullify  these  contracts  by  which  aliens 
bind  themselves  to  be  transported  to  this  country  and  work  for  a  certain 
length  of  time  to  pay  for  their  transportation ;  that  these  contracts  shall 
not  be  binding  on  them  whenever  they  come  here.  But  if  we  do  that 
it  seems  to  me  that  we  should  frame  a  section  dli'ectly  to  the  point,  and 
expressing  that  such  contracts  shall  be  null  and  void,  and  those  who 
enter  into  those  contracts  when  they  come  here  should  be  free  from  . 
them.  But  if  this  is  coolieism,  and  I  will  admit  that  I  ara  not  very 
well  versed  as  to  the  meaning  of  the  word,  then  coolieism,  in  my  mind, 
is  not  slavery.  If  this  is  coolieism,  then  thousands  of  California  miners 
were  coolies.  I  know  of  my  own  knowledge  hundreds;  I  have  ifo 
doubt  thousands  of  men  came  here  in  eighteen  hundred  and  forty-nine, 
eighteen  hundred  and  fifty,  and  eighteen  hundred  and  fifty-one  under 
contracts.  Some  of  them  were  honest  enough  to  fulfill  their  contracts, 
and  I  do  not  know  whether  such  contracts  are  immoral  or  evil. 
But  if  we  want  to  annul  such  contracts,  I  will  ask  the  gentleman  if, 
instead  of  calling  that  slavery,  and  then,  in  a  roundabout  way  pro- 
hibiting it,  it  would  not  be  better  to  say  directly  what  we  mean.  Slavery 
is  already  prohibited.  Anybody  who  comes  here  as  a  slave,  the  minute 
he  strikes  American  soil  he  is  free,  under  the  Constitution  and  laws  of 
the  United  States  and  this  State,  and  saying  that  anything  is  slavery 
does  not  make  it  so.  Still,  I  have  no  objection  to  prohibiting  this 
importation  of  coolies  or  Chinamen  in  this  manner  if  we  can,  and  I  am 
inclined  to  think  we  can,  read  it  in  that  way;  but  I  would  suggest  if  it 
would  not  be  better  to  frame  a  section  and  specify  it  in  so  many  words, 
and  that  it  shall  be  a  crime  to  enforce  them.  I  am  not  sure  that  it 
would  not  be  a  good  idea  to  go  that  far;  but  name  the  contracts.  I  am 
afraid  the  Courts  will  say  if  coolieism  is  slavery,  then  the  contracts  are 
not  coolieism. 

REMABKS  OP  MB.  WINANS. 

Mb.  WINAN3.  Mr.  Chairman :  As  the  amendment  offered  by  Mr. 
Blackmer  was  accepted,  I  understand  that  the  amendment  is  now  sub- 
ject to  amendment,  and  I  offer  the  following  amendment  to  the  amend- 
ment: 

Thx  SECRETARY  read: 

"  The  Legislature  shall  delegate  all  necessary  power  to  the  incorporated 
cities  and  towns  of  this  State,  for  the  removal  of  Chinamen  without  the 
limits  of  such  cities  and  towns,  or  for  their  location  within  prescribed 
portions  of  those  limits." 

Mb.  WINANS.  Mr.  Chairman:  As  I  understand  while  I  was  tem- 
porarily absent  on  Saturday  afternoon,  and  was  about  to  be  made  the 
object  of  a  peculiar  visitation  by  the  Sergeant-at-Arms,  the  Committee 
of  the  Whole  struck  out  all  of  section  seven  after  the  word  "power." 
Now,  my  amendment  looks  to  a  restoration,  in  a  modified  form,  and 
with  more  extended  application,  of  a  portion  of  that  section.  By  pro- 
posing it  in  the  form  in  which  I  submit  it,  I  leave  out  that  portion  which 
provides  for  their  exclusion  from  the  State.  As  that  is  a  matter  involv- 
ing legitimate  debate  as  to  its  constitutionality,  it  would  be  well  to  pre- 
sent that  separately  on  the  reconsideration,  and  meet  the  proposition 
squarely,  face  to  face,  upon  the  constitutional  idea.  But,  in  the  mean- 
time, if  that  should  perish  from  the  constitutional  scruples  of  certain 
gentlemen  upon  this  noor,  which  I  think,  in  many  instances,  are  unduly 
strained  and  carried  beyond  the  reasonable  boundaries;  still  I  wish,  in 
deference  to  that  idea,  to  protect  from  its  application  the  section  which 
I  now  introduce  in  the  form  of  an  amendment,  and  which  is  clearly 
exempt  from  any  constitutional  inhibition  or  objection.  Now,  sir,  in 
regaijd  to  the  term  coolie,  I  consider  that  it  is  sufficiently  definite  to 
answer  the  purposes  of  this  section  or  this  amendment.  It  does  not 
mean  slavery  in  its  actual  form,  pure  and  simple ;  it  does  not  mean  such 
slavery  as  constituted  the  system  under  which  the  African  was  the  sub- 
ject of  his  owners.  As  I  understand,  it  constitutes  a  system  of  peonage. 
I  conceive  that  the  Courts  can  always  determine  the  meaning  of  words 
by  giving  to  the  word  the  general  and  received   acceptation  which 
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boIoDKs  to  it  at  the  time.  I  do  not  conceive,  therefore,  that  there  would 
be  any  difficulty  in  determining  the  meaning  of  the  word,  which  would 
become  a  question  of  fact  for  the  determination  of  the  jury,  provided 
the  Court  was  unable  to  give  a  definite  meaning  to  the  term.  Consid- 
ering that  the  amendment  has  that  objection,  I  desire  to  have  added,  if 
the  committee  will  consent,  this  other  provision,  which  is,  in  my  mind, 
of  great  importance. 

Sir,  these  men  not  only  come  amon^  us,  but  they  are  arrogant  and 
aggressive  in  their  habits.  They  locate  in  the  very  central  parts  of  cities; 
they  locate  upon  the  most  desirable  lands,  and  where  they  come,  popu- 
lation begins  to  recede,  and  falls  back  as  the  waves  of  the  sea  before  the 
blasts  of  the  tornado,  or  as  the  rush  of  men  before  the  invasion  of  a  pes- 
tilence. Now,  sir,  I  wish  that  the  corporate  authorities  of  the  various 
cities  in  this  State  should  have  the  power,  which  thev  do  not  now 
possess,  to  regulate  this  population, and  place  it  either  wi{hout  the  cities 
altogether,  where  it  is  such  an  evil  as  requires  that  extremity  to  remedy 
it,  or  place  them  within  such  limits  as  to  protect  the  rest  of  the  popu- 
lation, and  allow  the  rest  of  the  interests  to  thrive.  Sir,  not  only  is  their 
presence  in  those  portions  of  the  cities  which  they  choose  and  select, 
mjurious  to  the  working  men,  but  to  the  interests  of  real  estate  holders; 
and  wherever  they  come  property  depreciates  just  as  surely  as  life  falls 
before  the  blast  of  the  destroyer. 

BEUABKS  OF  MR.   BABBT. 

Mb.  BARRY.  Mr.  Chairman:  I  accept  the  amendment.  I  think  the 
amendment  makes  m^  amendment  fully  complete.  I  think  that,  in  order 
to  make  it  more  effective,  the  amendment  of  the  gentleman  is  a  good  one, 
and  therefore  I  will  be  willing  to  accept  it.  Without  referring  to  the  evils 
of  the  presence  of  the  Chinese,  that  have  been  referred  to  so  often,  I  would 
say  we  all  realize  the  necessity  of  the  most  stringent  provisions  in  our 
Constitution  to  endeavor  to  remedy  the  evil  so  far  as  we  possibly  can. 
And  if  section  five  of  the  report  of  the  Committee  on  Chinese  should  be 
held  nugatory,  then  section  seven,  as  provided  by  myself,  and  the 
amendment  of  the  gentleman  from  San  Francisco,  would  stand.  There 
is  no  doubt  about  its  constitutionality;  that  is,  that  the  State  has  the 
power,  as  a  matter  of  course,  to  remedy  evils  of  this  character;  that  as 
far  as  slavery  is  concerned  of  course  it  can  be  punished  under  the  laws 
of  Congress;  that  Chinese  coolieism  being  a  form  of  human  slavery, 
we  can  punish  those  who  bring  coolies  to  this  State.  They  shall  be 
punished  the  same  as  provided  by  the  law  of  Congress  Ibr  the  punish- 
ment of  those  who  bring  African  slaves.  There  is  no  trouble  about 
establishing  the  fact  that  they  are  Chinese  coolies;  that  they  are  imported 
here  under  a  form  of  contract,  which  in  its  nature  partaaes  of  human 
slavery.  I  had  included  a  clause  that  the  jury  should  be  the  jud^e  of 
the  law  and  the  facts,  but  consented  to  strike  that  out  to  meet  the  views 
of  some  gentlemen.  I  thought  it  would  be  a  good  provision ,  yet,  on 
reflection,  I  had  no  doubt  but  that  the  jury  would  in  a  case  of  this  char- 
acter, when  it  was  brought  before  them  under  the  proper  instructions  of 
the  Court  —  I  had  no  doubt  but  what  aconviction  would  be  had,  and  was 
willing  to  have  that  provision  stricken  out.  Without  taking  up  the 
time  of  the  committee,  I  believe  we  all  realize  the  necessity  of  this 
amendment;  that  so  far  as  section  five  is  concerned, there  being  a  doubt 
as  to  whether  they  can  become  eligible  to  become  citizens  of  the  United 
States;  there  being  a  doubt  whether  Chinese  would  be  excluded  under 
that  section — a  great  many  holding  that  it  is  possible  or  probable  that 
Chinese  may  be  naturalized,  and  may  enjoy  all  the  rights  and  privileges 
of  citizens — if  the  higher  Courts  of  the  country,  the  Supreme  C^urt, 
should  hold  that  the  Chinese  may  properly  become  naturalized,  when 
a  case  should  come  from  a  Circuit  Court,  or  a  District  Court,  then  section 
five  would  be  null  and  void,  and  section  seven,  if  this  Convention 
should  adopt  it,  would  stand,  and  we  would  be  able  to  reach  this  evil. 
It  would  at  least  cover  three  fourths  of  the  Chinamen  in  this  State  who 
are  held  here  under  a  form  of  slavery ;  and  we  would  be  able  to  get  rid 
of  these,  and  prevent  any  more  of  that  class  coming  to  this  State.  I 
believe  that  in  that  way  we  can  prevent  the  evil  in  a  measure,  if  we 
cannot  wholly  remove  it  from  the  State.  I  think  the  committee  should 
agree  upon  that  amendment,  and  I  do  hope  and  trust  thatit  will  become 
a  part  of  the  Constitution  of  this  State. 

Mb.  MILLER.  Mr.  Chairman:  It  is  important  that  we  should  under- 
stand now  how  this  section  will  read.  As  I  understand  the  amendment 
of  the  gentleman  from  Sierra,  as  amended  by  the  gentleman  from  San 
Francisco,  it  is  intended  to  take  the  place  of  that  which  was  stricken  out 
on  Saturday. 

Mb.  WINANS.    Yes. 

Mb.  MILLER.  If  the  gentleman  is  correct  in  that  statement,  that 
the  wor9  "  coolieism  "  has  such  a  definite  signification  as  to  enable  the 
Courts  to  determine  what  it  is,  I  see  no  objection  to  the  amendment, 
and  it  makes  the  section  consistent  and  harmonious  with  those  that  have 
been  adopted.    I  see  no  objection  to  the  adoption  of  the  amendment. 

BEMABia  OF  UB.  HABBI30H. 

Mr.  HARRISON.  Mr.  Chairman :  When  the  English  Government 
done  away  with  slavery  in  her  dominions  they  had  a  system  of  coolie- 
ism in  the  West  India  Islands.  They  brought  negroes  there  from  other 
parts  of  the  world  and  made  them  serve  out  a  term  of  years  for  the 
advantage  of  bringing  them  there  —  for  their  passage  money — notwith- 
standing there  were  free  negroes  in  the  island;  and  I  think  the  Island 
of  Bermuda  is  one.  The  free  negroes  rebelled  against  this.  It  throwed 
them  out  of  employment;  and  the  case  was  referred  to  the  Home  Gov- 
ernment, and  they  declared  it  slavery  on  the  face  of  it,  and  stopped  it. 
The  question  arose  again  in  the  Colony  of  Queensland,  in  Australia.  I 
happened  to  be  there  at  the  time  mining.  They  introduced  the  same 
system ;  they  fetched  Kanakas  there — negroes  that  were  called  Kanakas — 
to  work  on  cotton  plantations,  and  the  large  sheep  stations.  They 
sent  ag<!nts  to  the  islands  down  here  in  the  Pacilio  and  decoyed  these 
men  out  there,  promised  them  large  wages,  and  these  men  not  under- 


standing the  value  of  money,  in  rsality  they  agreed  to  go  there  for  four 
pounds  a  year,  just  twcntv  dollars  of  American  money.  The  whit« 
people  there  got  up  and  objected  to  this.  It  threw  all  white  men  out 
of  labor,  and  this  case  was  referred  to  the  Home  Government  also. 
I  believe  it  came  before  what  is  known  as  the  Privy  Council,  but  as  it  is 
over  twenty  years  since  I  left  England  I  forget  what  department  it  came 
before.  They  declared  it  slavery  on  the  face  of  it,  and  they  stopped  it. 
And  it  is  only  a  few  years  ago,  I  see  in  a  San  Francisco  paper,  where 
there  was  a  vessel  captured  having  a  cargo  of  the  Kanakas  bound  for 
that  colony.  The  captain  and  other  officers  were  thrown  into  jail,  and 
the  Kanakas  sent  home  to  their  island,  and  the  captain  punished,  and  I 
believe  histerm  of  punishment  isnotupyet.  I  think  we  can  assert  noth- 
ing in  our  Constitution  too  strong  to  meet  this  case.  As  to  being  in  con- 
flict with  the  Constitution  of  the  United  States,  I  think  there  will  be  no 
trouble  about  that.  The  proposition  of  Colonel  Barnes  was  pretty  strong, 
but  I  do  not  see  that  the  papers  have  finything  to  say  to  it.  They  aay 
that  he  has  raised  the  issue,  and  that  is  all  he  has  done.  I  believe  that 
the  Burlingaroe  treaty  will  be  modified  and  nothing  else,  and  that  this 
coolieism  will  be  stopped.  If  the  white  people  is  driven  to  desperation 
I  don't  know  what  they  might  do.  They  might  do  what  they  have 
done  before  under  similar  cirCtimstances. 

Mb.  white.  Mr.  Chairman:  I  think  the  section  now  is  a  Tery 
excellent  section ;  the  whole  section  as  it  now  reads,  amended. 

Mb.  AYERS.  Mr.  Chairman:  I  have  an  amendment  to  come  in 
after  Mr.  Winans'  amendment. 

Thk  secretary  read : 

"  Insert  after  Mr.  Winans'  amendment  the  following:  'It  shall  also 
provide  the  necessary  legislation  to  prohibit  the  introduction  into  this 
State  of  Chinese  after  the  adoption  of  this  Constitution.' " 

Mb.  FREUD.     I  second  the  amendment. 

Trk  CHAIRMAN.  I  understand  that  Mr.  Winans'  amendment  was 
accepted  by  the  mover  of  the  amendment. 

Mr.  WINANS.  Mr.  Chairman :  I  wish  to  insert  in  my  amendment 
the  word  "  Chinese  "  in  place  of  the  word  "  Chinamen." 

Thk  CHAIRMAN.  Tne  Chair  hears  no  objection.  The  gentleman 
will  have  leave. 

Mr.  HOWARD.  Mr.  Chairman:  If  the  amendment  offered  by  the 
gentleman  from  Sierra,  Mr.  Barry,  is  adopted,  I  shall  vote  against  the 
whole  section,  because  that  makes  the  importation  of  coolies  punishable 
according  to  the  Act  of  Congress,  which  is  death.  We  used  to  have  a 
phrase  in  Texas  about  running  a  thing  into  the  ground,  and  I  am 
opposed  to  that. 

Mr.  WEi^T.  Mr.  Chainnan:  I  cordially  agree  with  the  sentiments 
of  General  Howard.  I  believe  we  have  already  passed  in  Committee  of 
the  Whole  a  sufficient  restriction  on  this  question,  and  the  idea  of  repeat- 
ing and  repeating  what  we  have  already  asserted  seems  to  me  to  be 
at^urd.  I  believe  in  adopting  the  section  as  it  was  amended  on  Satur- 
day, by  striking  out  all  after  the  word  "  power."  That,  with  the  other 
sections  adopted  in  Committee  of  the  Whole,  covers  the  whole  question, 
and  gives  the  Legislature  all  the  power  that  they  may  have  within  their 
jurisdiction,  under  Congress  and  under  the  treaty  laws,  to  control  and 
regulate  this  matter.  I  think  any  further  additions  to  our  work  on  this 
article  is  surplusage,  and  will  only  cumber  it  up,  burden  it,  and  add  to 
the  probabilities  of  swamping  the  whole  thing. 

Mr.  HOWARD.  Mr.  Chairman :  I  may  perhaps  be  mistaken  about 
the  punishment  being  death,  but  I  am  opposed  to  the  amendment. 

BIMABKS   OF    MB.   ATEBS. 

Mb.  AYERS.  Mr.  Chairman:  I  do  not  agree  with  my  colleague  from 
Los  Angeles,  that  by  inserting  such  amendments  as  commend  them- 
selves to  this  committee,  we  will  weigh  down  and  injure  the  Constitu- 
tion. We  are  dealing  with  a  very  serious  and  intricate  question,  and  if 
we  can  surround  it  in  every  possible  manner,  both  directly  and  indi- 
rectly, with  a  fire  that  will  destroy  it,  we  ought  to  do  it.  Now,  every 
gentleman  on  this  floor,  with  one  exception,  has  pronounced  the  pres- 
ence of  the  Chinese  in  this  State  an  evil  and  a  curse  that  ought  to  be 
abated.  The  people  of  this  State  feel  it  severely.  We  know  that  it  has 
generally  been  supposed  among  the  people  that  our  power  in  this 
respect  was  very  limited;  that  we  were  hampered  bj  the  Federal  Con- 
stitution and  by  the  treaty,  but  since  we  have  been  m  this  Convention, 
and  have  discussed  the  question  in  all  its  bearing;  since  we  have  heard 
the  members  upon  the  powers  of  the  State;  since  we  have  seen  that 
some  of  our  ablest  lawyers  have  taken  the  stand  that  the  States  have 
the  power,  I  say  that  we  should  take  the  step  to  test  this  power;  that  we 
should  provide  every  means,  direct  and  indirect,  for  the  purpose  of  put- 
ting down  and  curing  this  great  evil.  The  amendment  of  the  gentle- 
man from  Sierra  possesses  great  merit,  in  my  opinion.  It  brings  up  this 
question  in  another  of  its  iorms,  and  I  may  say,  in  one  of  its  most  per- 
nicious and  ugliest  forms,  that  of  coolieism. 

I  look  upon  coolieism  as  being  even  a  worse  form  of  slavery  than 
slavery  itself,  as  it  existed  with  the  African  race.  It  reaches  the  same 
end  that  African  slavery  reached,  but  in  a  cheaper  way.  It  gives  one 
man  or  company  of  men  a  power  over  the  services  of  their  fellows  for  a 
series  of  years.  Then  it  is  invested  with  peculiarities  which  render 
that  power  perpetual,  and  it  is  safe  to  say  that  in  ninety-nine  cases  out 
of  a  hundred  where  a  coolie  contract  has  been  entered  into,  that  the 
coolie,  from  the  vices  which  grow  up  and  which  are  inherent  in  the 
system,  never  frees  himself  from  the  shackles.  We  know  that  peonage, 
which  is  a  cognate  system,  has  existed  in  Mexico;  that  it  has  been  in  a 
few  families  fur  centuries,  and  that  a  class  of  people  exist  there  now 
known  as  peons,  attached  to  the  estate  of  the  hidalgos,  working  out  the 
ransom  which  their  ancestors  incurred.  It  is  one  of  those  things  which 
grows  upon  that  which  it  feeds  on.  It  becomes  so  imbedded  into  the 
system,  it  becomes  so  irremediable,  that  the  longer  a  peon  is  in  that  posi- 
tion the  longer  he  and  his  posterity  must  remain  in  it.  It  creates  vice 
itself.    It  encourages  the  vice  of  gambling,  which  pervades  the  vice  of 
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(leonage.  I  am  glad  that  the  gentleman  from  Sierra  bos  thought  or  this 
subject,  and  has  so  ably  presented  thought  in  his  amendment.  If 
we  surround  this  subject  with  all  the  prohibitions  we  possibly  can;  if 
ve  make  it  difficult,  or  even  impossible  for  the  Chinese  to  remain  upon 
oar  soil;  if,  while  they  are  here,  we  prevent  them  fromenjoTlng  all  the 
imiDUDities  which  they  now  enjoy,  and  freeze  them  out  j  if  we  render 
their  labor  unprofitable  to  their  masters,  we  will  help  to  cut  the  Gordian 
knot.  Then,  again,  I  say  that  the  power  of  the  State  is  supreme  for 
ezdosion.  I  say  it,  and  eminent  gentlemen  on  this  floor  bare  said  it, 
tnd  produced  the  authorities  to  show  it.  Then  I  say  we  would  be  false 
to  our  trust  and  false  to  ourselves,  unless  wf  place  certain  provisions  in 
hen  that  can  be  tested  and  can  be  decided  in  the  highest  Courts  of  our 
lud,  so  that  we  can  draw  the  lines. 

Mi.  WHITE.  Mr.  Chairman:  I  hope  that  the  amendment  will  be 
tiinptei),  because  it  really  means  something.  Those  who  are  opposed  to 
doing  anjthing  of  course  they  will  object,  and  they  ought  t«  vote  against 
it;  Imt  those  who  are  in  favor  of  doing  something  effective  ought  to  vote 
for  the  section  as  amended  now.     All  of  the  amendments  are  excellent. 

KEM^IRKS  or  MB.  TBOHPSOM. 

Mt.  THOMPSON.    Mr.  Chairman:  In  my  mind  this  question  of 
Chinese  immigration  is  of  greater  and  more  vital  importance  than  any 
other  that  will  come  before  this  Convention  during  our  deliberations, 
ui  jet  when  we  look  at  it  in  an  intellectual  and  legal  point  of  view, 
«esee  st  a  glance  that  our  powers  are  very  limited  to  deal  with  this 
pe»t  subject  in  the  way  we  would  all  like  to  without  coming  in  direct 
eonfiict  with  the  Constitution  of  the  United  States,  or  some  of  the  pro- 
Tisionsofthe  Burlingame  treaty.     Yet,  Mr.  President,  I  am  willing  to 
p>asbr  as  any  gentleman  on  this  floor  by  way  of  police,  sanitary, 
criminal,  or  vagrant  regulations,  or  refusing  to  license  thit  class  of  aliens 
toftny  on  any  trade  or  business  whatever,  if  we  can  in  any  way,  by 
ttttute  or  otherwise,  prevent  the  same.    And   I  would  go  further  and 
continue  to  hamper  them  in  every  way  that  human   ingenuity  could 
inrent, so  that  the  "heathen  Chinee"  himself  would  see  that  it  was 
getting  too  hot  for  him  to  attempt  to  try  to  make  a  living  here,  and 
would  consequently  leave  for  his  own  or  some  other  more  genial  climate 
for  him  at  least.    There  has  been  so  much  said  on   this  question,  Mr. 
President,  that  I  shall  not  attempt  to  delineate  to  this  Convention  all 
the  numerous  causes  why  the  vast  hordes  of  this  insignificant  and  loath- 
some people  should  be  prohibited  from  swarroimg  amongst  us  in  untold 
thousands,  unless  tl^  powers  at  Washington  provide,  and  that  quickly, 
some  sure  and  wholesome  measures  to  prevent  it.    Therefore,  I  shall  be 
brief, and  allude  only  to  a  few  of  the  most  injurious  and  evil  consequences 
that  this  people  are  bringing  upon  us  in  various  ways.     I   hold,   Mr. 
President,  that  unlimited  Chinese  immigration  is  a  blight  and  a  curse  to 
onr  fair  State,  from  the  fact  that  it  is  in  the  first  place  coming  in  direct 
competition  with  the  free  labor  of  our  own  white  population,  to  that 
extent  that  it  will  ere  long  be  next  to  impossible  for  a  white  man  or 
woman  to  procure  work  at  all,  even  at  the  present  starving  prices  of 
Chinese  wages.    You  may  say  that  we  have  already  arrived  at  this  state 
of  affairs  pretty  generally  throughout  the  length  and  breadth  of  this 
fireat  State.    It  requires  no  argument  to  convince  any  candid  mind  of 
this  fact.    If  it  does,  go  with  me  through  the  streets  of  our  cities,  look  at 
the  hundreds  of  poor,  an.Tious,  wan,  careworn  faces  of  the  laboring 
classes,  seeking,  day  after  day,  in  vain  for  an  opportunity  to  get  a  day's 
work  at  any  price,  and  unable  to  obtain  it.    Look  at  our  cities  again  in 
snother  and  more  humiliating  aspect  either  by  gas  or  davlight,  any- 
where on  the  Pacific  Slope;  visit  tne  public  brothels,  behofd  the  woful 
sights  that  meet  you  there.     Why,  you  see  scores  and  hundreds  of  once 
bwutiful,  lovely,  and  virtuous  females  who  have  been  driven  to  the 
rilest  sinks  of  iniquity,  and  the  lowest  grade  of  female  degradation,  and 
shame, all  for  the  want  of  the  opportunity  of  making  an  honest  living 
in  the  numerous  vocations  that   these    Chinese   hordes  are  in  every 
direction  usurping  and  taking  away  from  them.     Behold  the  spectacle  I 
Is  it  not  enough  to  make  one's  heart  shudder  to  contemplate  the  scene? 
Anin,  look  at  it  in  another  serious  aspect  and  see  the  hundreds  of  youths 
who  have  contracted  from  the  above,  and  the  miserable  Chinese  prosti- 
tutes, the  most  loathsome  and  almost  incurable  diseases  that  humanity 
is  heir  to,  in  addition  to  having  their  minds  and  morals  corrupted  per- 
adrenture  beyond  all  future  reformation. 

Mr.  President,  how,  I  ask,  in  the  name  of  humanity,  can  we  improve 
this  painful  state  of  aflairs,  under  existing  circumstances,  with  the  con- 
tinned  influx  of  unlimited  Chinese  immigration,  with  the  treaty  with 
that  province  staring  us  in  the  face?  I  see  but  one  way,  and  that  is  by 
y^j  of  memorial  to  Congress,  couched  in  the  most  respectful,  yet 
impressive  terms,  the  ingenuity  of  this  Convention  can  devise,  request- 
ing them  to  take  immediate  action.  If  we  cannot  get  relief  in  this  way, 
I,  for  one,  have  not  the  faith  of  a  grain  of  mustard  seed  that  we  can 
accomplish  it  in  any  way  that  has  been  proposed  from  the  other  side 
without  coming  in  conflict  with  the  Constitution  of  the  United  States,  as 
I  have  before  indicated.  If  we  cannot  accomplish  anything  in  this 
way,  anvthing  that  this  Convention  can  do  more  than  to  adopt  the 
fint  and  perhaps  the  third  section  of  the  report  of  the  committee 
ifeiild  be  vain  and  absolutely  futile,  and  it  would  be  only  a  matter  of 
time  when  the  Supreme  Court  would  reverse  all  that  we  adopt  beyond 
these  sections. 

As  for  State  rights  in  the  premises,  I  consider  that  but  an  empty 
Inbble,  lon^  since  exploded  and  settled  by  the  sword,  and  confirmed  by 
Chief  Justice  Grant,  with  one  hundred  thousand  Associate  Justices 
Ending  around  him  at  Appomattox  Court  House,  as  has  been  well  said 
by  the  gentleman  from  Marin.  I  hope,  therefore,  we  shall  hear  no 
more  foolish  arguments  of  this  kind,  but  abide  the  time  that  we  may 
get  relief  from  national  authority.  Kow,  Mr.  President,  I  will  add,  in 
aiMdiiiion,that  I  do  not  believe  that  any  gentleman  on  this  floor  is  more 
(fpotul  totke  oalimited  immigration  of  Chinese  than  I  am,  and  I  have 
*  ■■■ »,  m  Um  twenty  years  that  I  have  lived  in  this  State,  given  a  Chi- 


naman a  day's  work,  nor  do  I  ever  expect  to.  If  everybody  wimid  do 
this  it  would  go  a  long  way  towards  removing  this  incubus;  but  every- 
body will  not  do  it,  so  we  are  cut  oflf  from  this  source.  I  would  like  to, 
if  I  could,  vote  with  my  San  Francisco  colleagues  for  all  of  the  most 
stringent  propositions  of  the  committee,  if  I  could  without  it  appearing 
puerile  and  silly;  but  as  it  comes,  in  my  mind,  in  conflict  with  the 
national  government,  I  must  refrain  from  doing  so,  as  I  believe,  with 
many  others,  that  such  a  course  would  delay  the  object  we  all  wish  to 
attain.  But  if  Congress  does  not  grant  us  the  relief  required  by  prohib- 
iting the  Burlingame  treaty,  I  fear,  as  a  great  statesman  has  said  before 
me  on  another  subject,  some  future  bard  may  sing  of  California  in  this 
wise: 

"  The  star  of  Hope  shone  brightest  In  the  west, 
The  star  of  Llt>orty  the  last  the  best. 
It,  too.  has  sot  on  her  golden  shore, 
And  life,  hope,  and  freedom  light  up  earth  no  more." 

Mb.  white.    I  move  the  previous  question. 

Seconded  by  Messrs.  Ayers,  Freud,  Belcher,  and  Lampson. 

The  main  question  was  ordered. 

Tai  CHAIRMAN.  The  first  question  is  on  the  amendment  oflered 
by  Mr.  Ayers. 

The  amendment  was  adopted,  on  division,  by  a  vote  of  47  ayes  to  30 
noes. 

Thi  CHAIRMAN.  The  question  now  recurs  on  the  adoption  of  the 
amendment  as  amended. 

Adopted. 

Thk  CHAIRMAN.  Are  there  any  further  amendments  to  section 
seven  ?  • 

Mr.  BELCHER.  Mr.  Chairman:  Is  an  amendment  to  the  pftrt 
which  is  adopted  in  order  now? 

Thi  CHAIRMAN.     Yes,  sir;  aft  addition. 

Mr.  belcher.  Mr.  Chairman:  The  part  adopted  refers  to  an  Act 
of  Congress.  It  seems  to  me  that  whenever  we  legislate  here  we  should 
legislate  for  ourselves,  and  not  refer  to  the  legislation  of  another  govern- 
ment and  another  system  of  laws.  The  amendment  which  I  have  sent 
up  is  to  this  effect:  Strike  out  the  words  "subject  to  the  penalties  and 
punishments  provided  in  the  law  of  Congress  against  the  importation  of 
African  slaves,"  and  insert  "subject  to  such  penalties  as  may  be  pre- 
scribed by  the  Legislature."  Now,  the  Act  of  Congress  provides  as  the 
punishment  for  that  oflense  a  fine  not  exceeding  seven  thousand  dollars 
and  imprisonment  not  less  than  three  years  nor  more  than  seven  years. 
That  is  the  Act  of  Congress.  Something  might  be  said  about  that  pen- 
alty. It  is  said  that  coolieism  is  the  letting  of  labor  or  a  contract  by 
which  a  party  agrees  to  perform  services  for  a  certain  length  of  time.  If 
the  penalty  prescribed  is  imprisonment  at  hard  labor  for  not  less  than 
three  years,  it  would  seem  a  pretty  severe  penalty,  and  the  penalty 
must  be  in  proportion  to  the  oflense.  Now,  this  penalty  is  the  penalty 
applied  for  stealing  men ;  but  I  object  to  it  principally  because  it  is  a 
reference  to  the  laws  of  another  government,  another  system  of  statutes 
not  under  the  control  of  this  State,  either  its  Legislature  or  this  Conven- 
tion. This  law  may  be  changed  wholly.  Instead  of  having  this  pen- 
alty, it  might  be  repealed  by  Congress.  I  think  we  should  refer  here  to 
such  penalties  as  the  Legislature  may  prescribe,  and  not  such  as  the 
Congress  of  the  United  States  may  prescribe.  The  amendment,  I  think, 
should  be  adopted. 

Th«  chairman.    The  Secretary  will  read  the  amendment. 

Thb  secretary  read : 

"  Strike  out  the  words  '  subject  to  the  penalties  and  punishments  pro- 
vided in  the  law  of  Congress  against  the  importation  of  African  slaves,' 
and  insert  the  words  '  suoject  to  such  penalties  as  may  be  prescribed  by 
the  Legislature.'" 

Mr.  WINANS.  Mr.  Chairman:  I  entirely  concur  in  the  views 
expressed  by  the  honorable  delegate  from  the  Third  Congessional  Dis- 
trict. I  think  we  should  do  our  own  legislation  and  impose  our  own 
penalties.  This  objection  struck  me  as  a  forcible  one  to  the  proposition 
of  the  gentleman  from  Sierra,  Mr.  Barry,  when  it  was  introduced,  but 
I  was  not  willing  to  oppose  it  then  or  suggest  any  change,  because  I  was 
fearful  that  in  the  similitude  of  amendments  the  main  proposition  might 
be  sacrificed  and  lost,  but  inasmuch  as  the  proposition  is  now  before  us 
and  has  been  adopted,  I  suggest  that  it  would  be  directly  in  the  line  of 
right  enactment  for  us  to  remove  that  one  objectionable  provision,  and 
leave  the  matter  entirely  to  State  action  and  State  control. 

The  amendment  was  adopted. 

Mr.  HUESTIS.    I  would  like  to  hear  section  seven,  as  adopted,  read. 

Thk  secretary  read: 

Sic  7.  The  presence  of  foreigners  ineligible  to  become  citizens  of 
the  United  States  is  declared  herein  to  be  dangerous  to  the  well-being  of 
the  State,  and  the  Legislature  shall  discourage  their  immigration  by  all 
the  means  within  its  power.  Asiatic  coolieism  being  a  form  of  human 
slavery,  is  forever  prohibited  in  this  State,  and  all  contracts  for  coolie 
labor  are  null  and  void.  All  companies  or  corporations,  whether  formed 
in  this  country  or  any  foreign  country  for  the  nnportation  of  such  labor, 
shall  be  subject  to  such  penalties  as  the  Legislature  may  prescribe.  The 
Legislature  shall  delegate  all  necessary  power  to  the  incorporated  cities 
and  towns  of  this  State,  for  the  removal  of  Chinese  without  the  limits  of 
such  cities  and  towns,  or  their  location  within  prescribed  portions  of  those 
limits,  and  it  shall  also  provide  the  necessary  legislation  to  prohibit  the 
introduction  into  this  State  of  Chinese  after  the  adoption  of  this  Consti- 
tution.   This  section  shall  be  enforced  by  appropriate  legislation. 

Mb.  HOWARD.  Mr.  Chairman :  I  believe  we  are  now  on  section 
eight. 

Tbb  CHAIRMAN.    The  Secretary  will  read  section  eight. 

Thb  secretary  read : 

Sio.  8.  Public  officers  within  this  State  are  forbidden  to  employ 
Chinese  in  any  capacity  whatever.  Violation  of  this  provision  shall  be 
ground  for  removal  from  office ;  and  no  person  shall  oe  eligible  to  any 
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o£Bce  in  this  State  who,  at  the  time  of  election  and  for  three  months 
before,  employed  Chinese. 

Mr.  HOWARD.  Mr.  Chairman:  I  move  to  strike  out  section 
eight 

Mb.  BLACKMEB.    I  second  the  motion. 

BKHABKS  or  MR.   HOWABD. 

Mb.  HOWARD.  I  move  to  strike  out  section  eight,  which  I  consider 
entirely  inadmissible,  and  insert  the  following:  "The  Legislature  ahall 
have  power  to  impose  a  special  capitation  or  poll  tax  on  resident 
Chinese."  My  own  observation  is  that  the  collection  of  taxes  will  be 
the  most  efficient  way  of  getting  rid  of  resident  Chinese.  It  is  undoubt- 
edly true  that  our  omcers  are  quite  energetic  in  the  collection  of  taxes, 
especially  the  taxes  of  Chinese.  I  hold  the  provision,  under  the  decis- 
ions, to  be  entirely  unobjectionable  in  point  of  law.  Mr.  Cooley  says, 
on  the  third  page  of  his  book  on  taxation : 

"  The  power  of  taxation  is  an  incident  of  soverei{;;nty  and  is  coexten- 
sive with  that  of  which  it  is  an  incident.  All  subjects,  therefore,  over 
which  the  sovereign  power  of  the  State  extends,  are,  in  its  discretion, 
legitimate  subjects  of  taxation ;  and  this  may  be  carried  to  any  extent 
to  which  the  government  may  choose  to  carry  it.  In  its  very  nature  it 
acknowledi^s  no  limits,  and  the  only  security  against  abuse  must  be 
found  in  tlie  responsibility  of  the  Legislature,  which  imposes  the  tax, 
to  the  constituency  who  are  to  pay  it." 

In  relation  to  capitation  taxes,  the  same  authority  states  that  there  is 
really  no  limitation.  Unless  restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  State  as  to  the  mode,  form,  and  extent  of 
taxation  is  unlimited  where  the  Abjects  to  which  it  applies  are  within 
her  jurisdiction.  The  Supreme  Court  of  the  United  States,  in  a  recent 
case — in  the  case  of  the  State  tax  on  foreign  held  bonds — says : 

"Unless  restrained  by  provisions  of  the  Federal  Constitution,  the 
power  of  the  State  as  to  the  mode,  form,  and  extent  of  taxation  is 
unlimited,  where  the  subjects  to  which  it  applies  are  within  her  juris- 
diction." 

Our  own  Supreme  Court  has  decided  the  same  thing.  Chief  Justice 
Murray,  in  his  opinion  in  the  case  of  The  People  vs.  Coleman,  4  Cal. 
Reports,  49,  says: 

"  From  this  it  follows  that  the  power  of  the  Legislature  to  tax  trades, 
professions,  and  occupations,  is  a  matter  completely  within  the  control, 
and,  unless  inhibited  by  the  Constitution,  eminently  belonging  to  and 
resting  in  the  sound  discretion  of  the  Legislature." 

There  may  be  possibly  some  conflict  in  our  own  State  decisions  about 
this  matter,  although  I  do  not  think  there  is  much.  In  the  case  of  The 
People  vs.  Naglee,  1  Cal.,  Mr.  Justice  Bennett,  after  reviewing  the  deci- 
sions of  the  Supreme  Court  of  the  United  States,  says: 

"The  power  being  conceded,  the  limitation  and  extent  thereof  must, 
as  to  subject-matter,  persons,  amounta,  and  times  of  payment,  rest  in  the 
discretion  of  the  government  of  each  State;  and  if  a  State,  enacting  laws 
in  pursuance  of  this  acknowledged  power,  sees  fit  to  impose  the  burden 
of  taxation  upon  a  portion  of  the  persons  within  the  sphere  of  its  juris- 
diction, and  specially  exempt  otners,  its  legislation,  even  though  it 
might  be  unequal  and  unjust,  would  f  et  be  no  infringement  of  the  Con- 
stitution of  the  United  States."  • 

For  instance,  we  have  a  road  tax  law  which  holds  the  employer 
responsible  for  the  tax,  and  I  know  that  the  employers  of  Chinese  take 
the  tax  from  t'heir  wages  and  pay  the  road  tax.  '  So  I  understand  there 
is  now  a  poll  tax ;  and  there  is  no  doubt  that  the  Legislature  would  have 
the  power,  under  a  provision  of  this  sort,  to  levy  such  a  tax  upon  resi- 
dent Chinese  as  would  make  it  profitable  for  him  to  go  somewhere  else. 

Mb.  RINGGOLD.  Mr.  Chairman :  I  desire  to  know  if  it  is  the  gen- 
tleman's opinion  that  section  eight  is  unconstitutional. 

Mr.  HOWARD.  As  it  stands,*!  think  so.  I  consider  it  unconstitu- 
tional, and  very  objectionable  in  every  point  of  view. 

Mb.  LAMPSON.  Has  the  liCglslature  of  this  State  the  right  to  levy 
a  capitation  tax  upon  Chinese  and  not  upon  any  other  foreigner,  under 
the  treaty  7 

Mb.  HOWARD.  The  Supreme  Court  has  held  that  way  once  and  the 
other  way  another  time ;  but  there  is  no  doubt  that  we  would  have  the 
right  to  levy  a  different  tax.  Besides,  so  far  as  the  treaty  is  concerned, 
I  do  not  look  npon  the  treaty,  when  it  comes — and  that  is  the  fact  in 
this  case — when  it  comes  to  a  tax  imposed  by  the  State  on  residents, 
that  the  treaty  has  anything  to  do  with  it. 

Mr.  MILLER.  How  does  this  proposition  of  itself  differ  from  the 
miners'  license  tax,  authorized  by  the  Legislature  sometime  ago,  and 
declared  unconstitutional? 

Mr.  HOWARD.  Under  the  ruling  of  the  Supreme  Courtof  the  United 
States,  the  miners'  tax  would  be  legal.  In  respect  to  the  case  of  Lin 
Sing  vs.  Washburn,  the  majority  of  the  Court  held  that  it  was  uncon- 
stitutional, as  interfering  with  commerce. 

Ma.  MILLER.     So  I  y^ought. 

Me.  HOWARIJ.  A  case  obviously  against  the  decision  of  the  Supreme 
Court  of  the  United  States. 

Mr.  miller.  Did  not  the  Circuit  Court  of  the  United  States,  in 
San  Francisco,  decide  that  that  tax  was  unconstitutional? 

Mr.  HOWARD.  My  understanding  is  that  it  decided  it  under  the 
Fifteenth  or  Fourteenth  Amendment,  and  the  Supreme  Court  of  the 
United  States  has  held  since,  I  believe,  that  the  Fifteenth  Amendment 
applied  only  to  freedmen. 

Mb.  miller.  I  think  thecaseof  Jackson,  Sheriff  of  Trinity  County, 
was  decided  before  the  Fifteenth  Amendment  was  adopted. 

Mr.  HOWARD.  I  have  not  seen  that  case.  I  did  not  know  that  it 
was  reported.  There  is  no  doubt  that  under  the  decision  of  the  Supreme 
Courtof  the  United  States,  we  have  a  right  to  levy  a  discriminating 
tax;  and  so  far  as  the  State  case  is  concerned,  the  case  of  Lin  Sing  vs. 
Washburn,  the  dissenting  opinion  of  Mr.  Justice  Field  is  perfectly  con- 


clusive, and  I  think  we  might  say  of  that  decision  as  we  do  of  the  kan- 
garoo, that  the  strength  is  in  the  tail. 

Mr.  LARKIN.  I  would  state  that  in  the  case  of  Jackson,  Sheriff  of 
Trinity  County,  in  the  United  States  District  Court,  it  was  decided.lbat 
we  could  not  proceed  to  collect  that  tax. 

Mr.  HOWARD.  That  is  not  the  law  now;  and  when  you  cite  a  case 
you  should  cite  some  supreme  tribunal. 

Mr.  McOONKELL.    Mr.  Chairman:  I  send  up  an  amendment. 

Thb  SECRETARY  read: 

"Amend  by  striking  out  all  of  section  eight  alter  the  figure  '8/  in  the 
first  line." 

Mr.  McCONNELL.  Mr.  President:  It  occurs  to  me  that  there  is  no 
particular  benefit  to  be  derived  from  this  section,  and  since  they  are 
here  the  Chinese  must  have  labor.  I  can  see  no  relief  by  driving  them 
from  one  employment  or  calling  to  another.  It  appears  to  me  that  we 
are  rather  overdoing  this  thing.  I  think  we  have  gone  far  enough. 
There  is  no  good  to  be  derived  from  this  seetion  and  the  next  one,  and 
I  hope  they  will  be  stricken  out. 

Mr.  HOWARD.  I  rise  to  a  point  of  order.  Under  a  motion  to  strike 
out  and  insert,  no  motion  to  strike  out  is  in  order.  There  may  be  a 
division  of  the  question  called  for. 

Thr  CHAIRMAN.    The  Chair  will  sustain  the  point  of  order. 

Mb.  MILLER.    I  call  for  a  division  of  the  question. 

BEMARKS  or   KB.  CAPLIS. 

Mr.  CAPLES.  Mr.  Chairman:  If  the  proposition  of  the  distinguished 
gentleman  from  Los  Angeles  is  correct,  we  have  a  solution  of  this  vexed 
question;  and  if  the  distinguished  gentleman  can  show  us  that  he  is 
right,  legally,  we  shall  certainly  be  under  infinite  obligations  to  him, 
because  it  a%>rds  us  an  easy  and  complete,  absolute,  and  radical  solu- 
tion of  the  whole  question.  We  can  get  rid  of  the  Chinaman,  because 
wo  can  tax  him  out  of  his  rights,  and  out  of  his  boots;  and  we  would  do 
it,  too,  but  the  trouble  is,  that  we  do  not  understand  that  the  gentleman 
from  Lus  Angeles  is  correct  in  his  legal  interpretation  of  the  power  with 
which  we  are  invested.  But  I  heartily  and  smcerely  desire  that  he  may 
be  able  to  convince  us  that  we  have  this  exclusive  power  of  taxation. 
For  my  part,  I  am  unable  to  see  that  we  have  any  such  power;  and  it 
appears  to  me  that  the  decision  in  the  case  of  Sheriff  Jackson,  so  far  as 
it  goes — it  is  true  that  it  is  not  the  decision  of  the  great  Supreme  Court — 
but,  so  far  as  it  goes,  it  shows  conclusively  to  that  extent  that  we  have 
not  this  power  of  exclusive  taxation,  and  I  am  l^^artily  sorry  that  we 
have  not  got  it. 

Mr.  HOWARD.  My  proposition  waa  to  show  that  to  Themis,  not  to 
Esoulapius. 

Th*  CHAIRMAN.  A  division  of  the  question  has  been  demanded. 
The  first  question  is  on  the  motion  to  strike  out  the  section. 

The  motion  prevailed. 

Thr  CHAIRMAN.  The  Secretary  will  read  the  portion  which  is 
moved  to  be  inserted  in  place  of  the  section. 

Thr  SECRETARY  read: 

"  The  Legislature  shall  have  power  to  impose  a  special  capitation  or 
poll  tax  on  resident  Chinese." 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  27  ayes  to 
i4  noes. 

Mr.  KLEINE.  I  offer  an  additional  section,  to  take  the  place  of  sec- 
tion eight. 

Thb  SECRETARY  read: 

"  From  and  after  the  adoption  of  this  Constitution,  no  Mongolian  shall 
be  allowed  to  have  in  his  possession  any  firearms  of  any  description, 
concealed  or  otherwise;  and  it  shall  be  the  duty  of  all  county  officers  to 
enforce  the  law;  and  any  and  all  such  property  found  in  any  house  or 
building  occupied  by  any  Chinese,  in  whole  or  in  part,  shall  be  seised. 
Any  person  selling  any  firearms  to  any  Mongolian,  under  any  pretense, 
shall  be  guilty  of  felony." 

Mr.  NOEL.  I  rise  to  a  point  of  order.  The  section  was  stricken  out, 
and  cannot  be  amended  now. 

Thr  CHAIRMAN.    The  point  of  order  is  not  well  taken. 

Mr.  GRACE.  Mr.  Chairman :  It  is  not  oflen  that  I  favor  anything 
offered  by  Mr.  Kleine,  because  he  is  a  little  too  enthusiastic  on  the  sub- 
ject. He  says  to  him  it  is  a  matter  as  solemn  as  death.  In  fact,  it  is  a 
solemn  matter  with  me.  Now,  Mr.  Chairman,  I  wish  to  make  a  little 
statement.  I  remember  that  along  last  Summer  there  was  a  good  deal 
of  excitement,  and  I  have  to  say  that  the  Mayor  of  San  Francisco  tried  to 
foist  upon  the  State  that  the  Workingraen's  party  was  trying  to  instigate 
anarchy  and  riot  in  that  city,  and  that  that  was  net  thought  of  by  the 
party  with  which  I  have  the  honor  to  be  connected.  At  that  time  it 
was  intimated  to  me  that  the  Chinese  were  armed  in  that  city ;  that 
they  were  sold  hatchets  and  bludgeons  and  instruments  of  wanare.for 
the  purpose  of  defending  themselves  in  case  there  was  a  riot.  If  there 
had  been  any  riot  there  it  would  have  been  instigated  there  by  those 
over  whom  the  Worklngmen's  party  had  no  control.  I  am  opposed  to 
enuing  any  servile  population,  or  any  class;  for  the  purpose  of  instigat- 
ing anarchy ;  and  I  believe  the  best  way  is  to  adopt  this  resolution 
offered  by  Mr.  Kleine. 

Mb.  kleine.  Mr.  Chairman :  I  am  aware  that  there  are  China- 
men in  San  Francisco  armed ;  and  to-day  the  Chinamen  get  muskets 
from  white  men.  I  know  there  are  over  fort^  thousand  in  the  city  all 
armed ;  and  I  think  it  is  necessary  to  adopt  this  amendment. 

Mb.  ROLFE.    I  offer  a  substitute  for  the  amendment  proposed. 

The  SECRETARY  read: 

"  The  Constitution  of  the  United  States  and  the  laws  and  treaties 
mode  thereunder,  so  far  as  the  same  may  conflict  with  the  Constitution 
of  this  State,  are  hereby  declared  null  and  void,  and  any  Judge  of  any 
Court  who  shall  hold  otherwise  shall  be  punished  by  death  or  impris- 
oned for  life." 

Mr.  AYEKS.    I  move  to  amend  so  as  to  read  so  far  as  they  conflict 
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with  the  laws  of  this  State  and  the  judgment  of  the  mover  of  that  sub- 
■titute. 

Thi  CHAIRMAK.  The  substitute  is  out  of  order.  The  question 
is  on  the  amendment  offered  by  the  gentleman  from  San  Francisco, 
Mr.  Eleine. 

Ma.  L.\REIX.  I  move  to  lay  the  whole  subject-matter  on  the 
table. 

Carried. 

Thj  chairman.    The  Secretary  will  read  section  nine. 

Tbi  SECRETARY  read: 

Sic.  9.  The  exercise  of  the  right  of  suffrage  shall  be  denied  to  any 
penon  employing  Chinese  in  this  State,  and  it  shall  be  a  sufficient  chal- 
lenge that  the  person  offering  to  vote  is  employing  Chinese,  or  has 
amployed  them  within  three  months  next  preceding  the  election. 

Mb.  HOWARD.    I  move  to  strike  out  section  nine. 

Carried. 

Mb.  BLACEMER.  I  move  that  the  committee  now  rise,  report  this 
article  back  to  the  Cibnvention,  with  the  recommendation  that  it  be 
printed. 

Ht.  MILLER.    Will  the  gentleman  give  way  one  moment? 

Mb.  BLACKMER.     I  withdraw  my  motion. 

Mb.  miller.  I  move  that  the  committee  rise,  report  this  article 
back  to  the  Convention,  and  recommend  that  nine  hundred  and  sixty 
copies  be  printed  of  that  part  agreed  upon. 

Mb.  HOWARD.    I  mbve  to  amend  that  it  be  adopted. 

Mb.  miller.    My  motion 

Mb.  HOWARD.  You  want  the  report  of  the  Committee  of  the  Whole 
•dopted,  don't  you? 

MB.MILLER.    Yes,  of  coarse ;  my  motion  should  include  that. 

Thb  CHAIRMAN.  It  is  moved  and  seconded  that  the  comtnlttee 
rise  and  report  the  article  back  to  the  Convention,  with  the  recommen- 
dation that  it  be  adopted  as  amended  and  printed. 

Carried. 

IN  CONVENTION. 

Thi  CHAIR.  Gentlemen :  The  Committee  of  the  Whole  have  had 
onder  consideration  the  article  on  Chinese,  have  amended  the  same, 
tnd  recommended  its  adoption  as  amended,  and  that  it  be  printed. 

The  hour  having  arrived,  the  Convention  took  a  recess  until  two 
o'clock  r.  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  ii.    President  pro  tern. 
Belcher  in  the  chair. 
Boll  called  a^id  quorum  present. 

MILITAKT  APFAIB8. 

Ml.  BARNES.  Mr.  President:  I  move  that  the  Convention  resolve 
itKlf  into  Committee  of  the  Whole,  for  the  purpose  of  considering  tho 
report  of  the  Committee  on  Military  Affairs. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  President:  I  move  to  amend 
W  inbetituting  the  report  of  the  Committee  on  Revenue  and  Taxation. 
We  ought  to  dispose  of  that  first. 

Mb.  BARNES.  Mr.  President:  With  respect  to  the  amendment  of 
tie  gentleman  from  Los  Angeles,  I  desire  to  say  that  the  report  stands 
in  its  order  on  the  general  file.  It  will  not  be  a  lengthy  matter,  and  I 
ondentand  that  even  if  the  amendment  of  the  gentleman  should  pre- 
vail, the  Chairman  of  the  Committee  on  Revenue  and  Taxation  is  not 
in  a  state  of  physical  health  to  permit  him  entering  upon  tho  debate 
to-day;  and  after  consultation  it  was  thought  best  to  make  this  motion 
to  have  this  report  taken  up  and  considered  to-day. 

Mb.  HOWARD,  of  Los  Angeles.  I  think  the  gentleman  from  Sacra- 
mento, Mr.  Edgerton,  is  well  enough,  and  certainly  we  ought  to  dispose 
of  this  report  on  revenue  and  taxation  before  the  holidays.  It  is  now 
the  most  important  thing  we  have  to  consider,  and  I  trust  we  will  take 
it  an  to-day.  ' 

Mb.  WINANS.  Mr.  President :  I  have  an  amendment  to  the  amend- 
■nent.  I  move  that  the  report  of  the  Committee  on  Revenue  and  Taxa- 
tion be  made  the  special  order,  to  be  taken  up  immediately  after  the 
disposition  of  the  report  on  military  affairs.    I  make  that  motion. 

Mb.  HOWARD.  I  don't  know  why  it  should  be  postponed  till  after 
tbe  report  of  the  Committee  on  Military  Affairs  is  disposed  of.  Our 
military  affairs  are  not  of  very  great  importance,  and  the  subject  of 
nrenue  and  taxation  is  of  the  ptmost  importance. 

Mb.  EDGERTON.  Mr.  President:  As  far  as  I  am  personally  con- 
ttnied,  it  is  utterly  immaterial  to  me  what  time  the  report  of  my  com- 
tnittee  is  considered.  It  will  be  utterly  inipossible  for  me  to-day  to 
psrticipate  in  the  discussion  on  the  subject.  "The  condition  Of  my  lungs 
M  bad,  and  I  have  a  very  severe  cough.  Some  days  since  an  arrange- 
■nent  was  made  with  the  Committee  on  Legislative  Department,  by 
wiieh  the  report  of  the  Committee  on  Revenue  and  Taxation  was  to  be 
wsidered  alter  the  disposition  of  the  other  question,  as  there  were  sev- 
wil  questions  embraced  in  the  report  that  ought  to  be  considered  before 
the  other  was  taken  up.  It  was  then  generally  understood  that  that 
report  was  not  to  be  considered  until  after  the  report  of  the  Legislative 
Committee  was  disposed  of.  That  was  the  understanding  with  the 
Ciiairman  of  that  committee,  and  several  other  committees,  and  I  was 
Mdsrthe  impression  that  that  was  to  bo  the  order  of  procedure;  but 
t^w  other  gentlemen  are  not  here  to-day.  I  hope,  sir,  in  view  of  their 
•JsMioe,  and  the  importance  of  having  a  full  attendance,  that  the  report 
"the Committee  on  Military  Affairs  will  take  precedence,  and  that  the 
"fort  of  the  Committee  on  Revenue  and  Taxation  will  not  be  taken  up 
"■ttl  to-morrow  morning. 

JU.  HOWARD,  of  Los  Angeles.    I  would  not  object  to  that. 

Jh.  BARNES.    I  object  to  the  pressing  of  the  motion.    There  is  a 
S**  before  the  Convention  to  take  up  the  report  of  the  Committee  on 
IWtaTAJW™. 
92 


Th«  PRESIDENT  pro  tcm.  The  motion  is  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole  for  the  purpose  of  consider- 
ing the  report  of  the  Committee  on  Military  Affairs. 

Mb.  HOWARD.    To  that  there  was  an  amendment. 

Ma.  BARNES.    Mr.  President:  I  aris%  to  a  point  of  order. 

Thk  PRESIDENT  pro  torn.  The  gentleman  will  state  his  point  of 
order. 

Mb.  BARNES.  Rule  Fifty-three  provides :  "All  propositions  and  reso- 
lutions embracing  matter  proposed  to  be  incorporated  in  the  Constitution, 
reported  by  a  standing  or  special  committee,  shall  be  read  when 
reported,  and  shall  be  placed  on  a  general  file,  to  be  kept  by  the  Secre- 
tary, in  the  order  in  which  they  are  reported.  They  shall  be  taken 
from  the  %le  and  acted  upon  in  the  order  in  which  they  are  placed 
thereon,  unless  otherwise  ordered  by  the  Convention ;  provided,  that 
engrossed  propositions  and  resolutions  shall  be  placed  at  the  bead  of  tho 
file  in  the  order  in  which  they  are  received,"  etc. 

Thk  PRESIDENT  pro  tem.  It  would  be  competent  for  the  Con- 
vention to  order  any  of  these  reports  taken  up  specially. 

Mb.  HOWARD,  of  Los  Angeles.  I  accept  the  modification  proposed 
by  the  gen^eman  from  Sacramento,  to  take  up  the  report  on  Revenue 
and  Taxation  to-morrow. 

Thk  PRESIDENT  pro  tem.  The  motion  then  is  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole  for  the  purpose  of  taking  up 
the  report  of  the  Committee  on  Military  Affairs. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  President  pro  tem.  in  the  chair. 

The  SECRETARY  read  the  report  as  follows: 

IBTICLE  VII. — MILITIA. 

Section  I.  Organizing  and  disciplining  the  militia. 

2.  Officers,  how  elected  or  appointed. 

3.  Removal  of  general  officers. 

4.  Governor  to  be  Commander-in-Chief,  and  to  call  out  the 

militia. 

5.  Exemptions. 

6.  Provisions  to  be  made  for  wounded  and  disabled  members 

of  militia. 

Sectiok  1.  The  Legislature  shall  provide  by  law  for  organizing  and 
disciplining  the  militia,  in  such  manner  as  they  may  deem  expedient, 
not  incompatible  with  the  Constitution  and  laws  of  the  United  States. 

Sec.  2.  Officers  of  the  militia  shall  be  elected  or  appointed  in  such 
manner  as  the  Legislature  shall  from  time  to  time  direct,  and  shall  be 
commissioned  by  tne  Governor. 

Sec.  3.  No  general  officer  shall  be  removed  from  office  except  by  the 
Senate,  on  the  recommendation  of  the  Governor,  slating  the  grounds  on 
which  removal  is  recommended,  or  by  a  decision  of  a  Court-martial 
in  accordance  with  military  custom.  No  officer  of  the  militia  shall  ever 
be  removed  from  office  for  political  reasons. 

Seo.  4.  The  Governor  shall  be  Commander-in-Chief  of  the  militia  of 
the  State.  He  shall  have  power  to  call  them  forth  to  execute  the  laws 
of  the  State,  to  suppress  insurrections,  and  repel  invasions. 

Sec.  5.  'The  officers,  musicians,  and  members  of  the  dtate  militia, 
who  comply  with  all  military  duties  as  provided  by  law,  shall  be 
entitled  to  the  following  privileges  and  exemptions,  viz.:  exemption 
from  payment  of  poll  tax,  road  tax,  and  head  tax  of  every  description ; 
exemption  from  jur^  duty,  and  exemption  from  serving  on  any  posse 
comitatus.  All  officers,  non-commissioned  officers,  musicians,  and 
privates,  who  have  faithfully  served  in  the  militaiy  service  of  the  State 
for  seven  consecutive  years,  and  received  the  certificate  of  the  A<nutant- 
General  certifying  the  same,  shall  thereafter  be  exempted  from  further 
military  or  jury  service,  except  in  time  of  war. 

Sec.  6.  Every  officer  or  member  of  the  State  militia,  wounded  or 
disabled  in  the  service  of  the  State,  shall  have  reasonable  expenses  paid 
him ;  and  the  widows  and  children  of  members  killed  in  the  service  of 
the  State  shall  be  provided  for  by  the  Legislature. 

The  CHAIRMAN.    The  Secretary  will  read  section  one. 

The  SECRETARY  read: 

Skotion  1.  The  Legislature  shall  provide  by  law  for  organizing  and 
disciplining  the  militia  in  such  manner  as  they  may  deem  expedient, 
not  incompatible  with  the  Constitution  and  laws  of  the  United  States. 

SPBKOH   or  KB.  BAENES. 

Mb.  BARNES.  Mr.  Chairman :  I  may  be  pardoned  if  I  open  this 
debate — if  there  is  to  be  any  debate — by  referring  to  it  in  a  general  way, 
in  the  hope  that  perhaps  the  consideration  of  the  facts,  and  of  the  legis- 
lation by  which  the  General  Government,  and  the  State  Governments 
elsewhere,  have  been  governed,  may  induce  a  consideration  of  the  ques- 
tion here  such  as  its  importance  demands.  I  have  felt  at  all  times  since 
my  appointment  on  this  committee — and  I  have  had  good  reason  to 
feel  it — that  it  was  considered  by  the  Convention  rather  in  the  light  of 
a  joke,  and  whenever  there  was  anything  funny  to  be  said,  it  was  said  upon 
this  subject.  Everybody  knows  how  it  has  l>een  treated,  and  what  the 
results  have  been.  Let  us  now  proceed  to  consider  it  temperately  and 
seriously,  and  in  the  spirit  in  which  the  government  has  alwlays 
regarded  it.  And  I  desire  to  say  that,  as  early  as  seventeen  hundred 
and  seventy -eight,  in  the  Articles  of  Confederation — in  article  six,  it 
was  provided  that  every  State  shall  always  keep  up  a  well  regulated 
and  well  disciplined  militia.    That  article  says: 

"  Every  State  shall  keep  up  a  well  regulated  and  disciplined  militia, 
sufficiently  armed  and  accoutered,  and  shall  provide  and  constantly 
have  ready  for  use,  in  public  stores,  a  due  numoer  of  field  pieces  and 
tents,  and  a  proper  quantity  of  arms,  ammunition,  and  camp  equipage." 

After  the  revolution  and  the  formation  of  the  Confederacy  of  States, 
the  subject  was  still  considered  one  9f  at  least  sufficient  importance  to 
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bo  inserted  in  the  Constitution  of  the  United  States.  Section  eight,  of 
article  one,  provides  for  this  subject  in  prescribing  the  powers  of  Con- 
gress: 

"  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions. 

"To  provide  for  organiiiug,  arming,  and  di!>ciplinin^  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the  service 
of  the  United  States,  reserving  to  the  States  respectively  the  appoint- 
ment of  the  officers  and  the  authority  of  training  the  toilitia  according 
to  the  discipline  prescribed  by  Congress." 

In  addition  to  that  1  find  in  article  two  a  declaration  that  a  well 
regulated  militia,  being  necessary  to  the  security  of  free  States,  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.*  Now,  we 
know  that  this  question  was  considered  a  very  important  one  in  the 
early  organization  of  the  government,  and  it  is  no  less  important  now 
than  it  was  then,  because  the  jieople  had  their  choice  then  as  they  have 
now  between  a  well  organized  State  militia  in  the  several  States  and  a 
standing  army  maintained  by  the  central  government,  which,  under  our 
system  of  republican  institutions,  has  always  been  considered  an  enemy 
to  liberty,  and  when  the  people  had  their  choice  between  maintaining  a 
large  standing  army,  maintained  by  the  General  Government  as  the 
great  armies  of  Europe  are  maintained,  at  a  vast  cost  to  the  General  Gov- 
emmest  and  to  the  people,  they  determined  upon  the  plan  which  now 
exists,  that  is  to  say,  to  provide  for  the  organization  and  equipment  of  a 
militia  force. 

The  question  as  to  the  relation  of  the  militia  to  the  General  Govern- 
ment has  been  deemed  of  sufficient  importance  to  receive  the  construc- 
tion and  judicial  determination  of  the  Supreme  Court  of  the  United 
States,  and  the  relations  and  duties  of  the  General  Government  have 
been  determined  and  fixed,  not  merely  in  the  Constitution  and  by 
statute,  but  by  elaborate  decisions  of  the  Court  of  last  resort — the 
Supreme  Court  of  the  United  States. 

Ho  important  has  this  subject  been  considered,  that  at  every  session  of 
Congress  since  this  government  was  organized  there  have  been  appro- 
priations made  to  the  several  States  tor  arms  and  munitions  of  war. 
You  are  all  aware,  I  suppose,  that  under  the  laws  of  the  United  States 
the  only  office  required  to  be  maintained  in  any  State  is  the  office  and 
department  of  Adjutant-General  of  the  State.  He  is  the  only  person  in 
the  State  who,  by  the  operation  of  law,  is  required  to  make  communi- 
cations to  and  keep  in  correspondence  with  the  General  Government. 
Every  year  he  makes  up  a  roll  which  is  sent  to  Washington,  which 
shows  upon  its  face  the  number  of  able-bodied  citizens  between  the  ages 
of  eighteen  and  forty-five  vears  who  are  capable  of  bearing  arms.  That 
roll,  so  returned,  is  made  the  basis  upon  which  arms  and  munitions  of 
war  are  distributed  by  the  General  Government  to  the  several  States. 
Therefore,  under  our  duty  to  the  General  Government,  the  obligations 
which  exist,  the  office  and  department  of  Adjutant-General  cannot  be 
abolished.  Now,  the  theory  of  all  this  is,  and  of  all  the  laws,  that  Con- 
gress shall  prescribe  the  general  rules  for  a  uniform  system  for  the 
State,  secure  the  enrollment  of  all  able-bodied  males,  etc.,  but  all  the 
details  and  all  the  management  of  the  troops  are  left  to  the  State,  and 
they  are  only  to  be  called  upon  when  itmay  become  necessary  by  reason  of 
some  publiQ  .emergency.  This  power  of  calling  out  the  military  has 
been  very  seldom  exercised.  It  was  exercised  to  su|)pre88  the  insurrec- 
tion in  Pennsylvania  in  seventeen  hundr^  and  ninety-four.  It  was 
also  exercised  during  the  war  of  eighteen  hundred  and  twelve ;  the 
whole  of  the  latter  fight,  and,  indeed,  I  may  say  of  the  rebellion,  being 
conducted  by  the  militia  of  the  States.  Now,  down  to  the  time  of  the 
rebellion  the  militia  was  regarded  with  general  disgust.  It  was  consid- 
ered an  absurdity  for  a  man  to  belong  to  a  military  company.  He  was 
the  butt  of  everybody's  jokes,  and  the  object  of  public  contempt,  if 
nothing  more.  But  ever  since  the  rebellion,  in  all  the  States  or  this 
Union,  at  least  north  of  the  line  over  which  the  contending  parties  fought, 
as  much  attention  has  been  given  to  the  foundation  and  organization  and 
disciplining  of  militia  as  to  any  other  department  of  government. 

I  wish  to  call  the  attention  of  the  committee  to  the  State  of  New 
York.  In  that  State  they  have  an  organized  and  armed  militia  of 
nineteen  thousand  nine  hundred  and  ninety-one  men,  consisting  of 
eight  divisions,  with  ail  the  arms,  accouterments,  ammunition,  etc.  A 
great  deal  of  fault  has  been  found  at  the  extent  of  the  appropriatious 
for  the  support  of  the  militia  in  this  State.  The  report  of  the  Controller 
of  this  State,  which  has  been  laid  upon  the  desks  of  members,  shows 
what  has  been  done  in  this  regard.  I  may  here  remark  that  the  report 
of  the  committee  as  submitted,  and  which  has  been  read,  the  first  section 
of  which  we  are  considering,  consists  of  six  sections,  upon  which  this 
committee  has  agreed.  There  isaminprily  report — I  don't  know  that  it  can 
be  called  a  minority  report,  because  it  is  signed  by  a  majority  of  the  com- 
mittee—which differs  from  this  report  as  to  what  the  appropriation  shall 
be,  and  as  to  what  shall  be  the  limit  of  the  militia  force  of  the  State. 
It  is  proposed  in  that  report  that  the  Legislature  shall  be  limited  by  the 
Constitution,  and  that  the  entire  appropriation  for  any  one  year  shall 
not  exceed  twenty-five  thousand  dollars. 

Now,  sir,  I  desire  to  speak  to  the  whole  of  this  report;  and,  as  far  as 
my  judgment  goes,  if  it  is  worth  anything  this  limitation  should  not  be 
put  upon  the  Legislature,  either  as  to  the  extent  of  the  appropriations 
which  may  be  made  for  the  support  of  the  militia,  or  as  to  the  number 
of  the  force.  And  we  shall  see,  by  looking  briefly  at  what  the  other 
States  have  done,  how  little  necessity  there  is  for  putting  into  the  Con- 
stitution such  a  provision  as  this.  Now,  in  the  State  of  New  York,  the 
State  supplies  armories,  arms,  transportation,  and  supplies,  and  pays  for 
all  services  rendered.  The  members  of  the  National  Guard  are  exempt 
from  jury  duty.  Now,  in  that  State,  during  the  year  eighteen  hundred 
and  seventy-seven,  the  appropriation  for  the  support  of  the  National 
Guard  was  seven  hundred  and  forty-five  thousand  three  hundred  and 
forty-six  dollars  and  thirty-three  cents.  This  was  something  like  two 
hundred  and  fifty  thousand  dollars  above  the  previous  appropriations,  but 


it  was  made  necessanr,  owing  to  the  so  called  labor  riots.  And  while 
commenting  upon  this  I  wish  to  call  attention  to  this  fact :  that  while  in 
the  State  of  New  York  where  these  labor  riots — or  whatever  they  were 
called-i-burst  upon  that  city,  as  they  did  in  Pennsylvania,  the  State  of 
New  York  was  in  such  a  condition,  and  had  such  a  force  of  men,  that  it 
only  expended  two  hundred  and  fifty  thousand  dollars  in  putting  down 
the  riots  which  threatened  the  destruction  of  an  immense  amount  of 
property,  and  if  it  had  succeeded,  would  have  cut  off  oommunication 
Detween  the  great  grain  growing  regions  of  the  West  and  the  State  of 
New  York.  At  an  expense  of  two  hundred  and  fifty  thousand  dollars 
they  put  a  prompt  end  to  it  so  that  no  property  was  destroyed  and  no 
lives. 

Now,  in  the  State  of  Pennsylvania,  where  they  had  no  such  system, 
where  they  relied  upon  mere  volunteer  companies,  we  all  know  wh«t 
destruction  there  was  upon  the  great  railroads  which  cost  the  State  of 
Pennsylvania  not  less  than  fifteen  million  dollars  inside  of  forty-eight 
hours.  This  shows  the  diflference  between  the  two  systems.  No  lives 
or  property  were  destroyed  in  New  York,  wkil6  the  destruction  of  life 
ana  property  in  Pennsylvania  was  terrible. 

In  the  State  of  Massachusetts — and  I  remember  hearing  a  good  Irish 
friend  of  mine  in  San  Francisco  say,  when  his  son  asked  how  ne  should 
vote,  watch  Massachusetts  vote,  and  vote  that  way.  Now  look  at  that 
State.  That  State  maintains  a  force  of  thirty-six  thousand  and  eighty. 
The  State  furnishes  armories,  arms,  drill  grounds,  and  target  rang^.  It 
exempts  the  members  from  jury  duty  after  nine  years  of  service.  The 
expense  for  supporting  these  amounts  to  four  hundred  and  fifty-four 
thousand  two  hundred  and  seventy-four  dollars  and  sixty-seven  cents. 
In  addition  to  that  the  State  receives  from  the  United  States  for  arms, 
six  thousand  two  hundred  and  thirty-seven  dollars  and  twenty-one  centa. 

Even  in  the  State  of  New  Jersey  they  have  a  force  of  forty -eight  com- 
panies, or  about  three  thousand  five  hundred  men.  The  State  ^mishes 
armories,  arms,  transportation,  etc.,  at  an  expense  of  seventy  thousand 
dollars  Mr  annum.  Then  they  receive  from  the  United  States  four 
thousand  dollars,  and  the  members  of  organized  militia  companies  are 
exempt  from  jury  duty. 

The  State  of  (Jonnecticut  has  a  force  of  two  thousand  two  hundred 
and  ninety-three  men.  The  State  furnishes  annories,  arms,  etc.,  and 
pays  two  (loUara  per  day  to  each  member  of  a  company  for  seven  days 
services  in  each  year. 

In  the  State  of  Maine  they  have  a  force  of  eight  hundred  and 
seventy-three  men.  They  furnish  armories,  etc.,  hava  one  armory,  and 
one  regiment  of  cadets.  Even  for  that  small  force  of  only  eight  hundred 
men  the  State  pays  thirty-five  thousand  dollars  per  annum. 

In  Vermont  the  State  furnishes  the  armories,  arms,  etc,  and  pays  two 
dollars  a  day  to  each  member  for  five  days  services  in  each  year ;  encour- 
ages target  practice,  makes  appropriations  for  it,  furnishes  all  the  money 
lor  that  purpose,  which  is  done  in  every  State,  I  believe,  except  California. 
And,  sir,  while  we  are  poking  fun  at  the  militia,  I  regard  this  matter 
with  considerable  State  pride;  and,  notwithstanding  tne  poor  encour- 
agement that  has  been  given  the  marksmen  of  this  State,  have  won  the 
admiration  of  every  State  in  this  Union,  and  of  every  government  in 
the  world.  The  California  marksmen  have  been  taken  from  among  the 
clerks,  and  shop  boys,  and  those  young  men  of  Sau  Francisco  and  else- 
where, who  have  been  made  the  butt  of  laughter  and  sneers  of  so  many 
men.  These  marksmen  have  been  taken  out  of  stores,  and  blacksmith 
shops,  and  various  other  callings,  and  I  say  they  should  be  encouraged 
and  not  sneered  at. 

Now,  sir,  take  the  State  of  Rhode  Island — even  that  little  handful  of 
dirt,  Rhode  Island — and  she  has  a  force  of  one  thousand  eight  hundred 
men.  They  have  arms,  armories,  etc.,  furnished  them,  and  a  muster  of 
the  troops  is  had  every  year,  and  each  officer  and  private  is  furnished 
with  transportation  and  one  dollar  and  a  half  per  day.  The  State 
receives  two  thousand  dollars  a  year  from  the  General  Government, and 
the  rest  is  raised  by  a  general  tax. 

Now,  in  the  State  of  Pennsylvania,  where,  I  say,  they  had  no  such 
organization  as  in  the  State  of  New  York,  and  no  appropriations  worth 
speaking  of  were  made — no  encouragement  was  given — the  State  of  Penn- 
sylvania was  forced  to  expend,  in  addition  to  the  enormous  loss  of  prop- 
erty that  was  destroyed,  to  keep  together  the  independent  military 
companies  of  the  State,  the  sum  of  seven  hundred  and  ten  thousand 
dollars  for  that  one  occasion  alone. 

In  Ohio  they  have  reorganized  the-  militia,  and  they  now  have  an 
effectual  militia.  The  State  furnishes  arms,  armories,  etc,  pays  the 
members  for  services  during  a  certain  number  of  days,  exempts  them 
from  jury  duty,  and  also  from  the  road  tax. 

In  Nevada  there  is  a  force  of  five  hundred  men ;  the  State  furnishes 
arms,  armories,  etc,  and  allows  five  hundred  dollars  to  each  company. 

Kentucky  has  recently  commenced  to  organize  her  militia,  and  an 
annual  tax  has  been  levied  which  will  place  them  on  a  good  footing. 
The  State  furnishes  arms,  armories,  etc. 

Texas,  of  course,  is  an  exception,  because  the  militia  are  always  liable 
to  be  called  upon  at  a  moment's  notice.  The  State  appropriates,  I  think, 
about  six  hundred  and  twenty-nine  thousand  dollars  a  year. 

In  Louisiana  they  have  a  total  force  of  two  thousand  nine  hundred 
and  seveuty  men.  The  State  furnishes  arms,  armories,  etc.,  and  annual 
appropriations  are  made. 

In  Florida  they  have  a  very  creditable  organization,  and  they  appn>- 
priate  about  thirty  thousand  dollars  a  year. 

Many  of  the  otuer  States  I  could  name  would  make  an  equally  good 
showing.  Now,  in  the  State  of  California  you  will  see  how  mea^r, 
how  utterly  inadequate  the  means  will  be  if  this  constitutional  provision 
which  is  proposed  here  should  be  adopted.  It  is  proposed  to  put  a  limit 
in  the  Constitution  so  as  to  leave  no  discretion  to  the  Legislature  at  all, 
either  as  to  the  number  of  men  or  as  to  the  amount  of  the  appropriation. 
Now,  sir,  in  view  of  what  the  other  States  have  done,  it  seems  to  me  it 
would  be  very  unwise,  upon.the  principle  of  economy,  so  called,  for  this 
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CoDTention  to  take  such  a  course  as  that.  In  California  we  have  a  total 
loroe  of  two  thousand  seven  hundred  men.  The  appropriation  amounts 
to  forty-five  thousand  two  hundred  and  sixty-four  dollars  a  year.  And 
instead  of  the  Slate,  as  in  these  other  cases  that  I  have  mentioned,  fur- 
nishing arms,  armories,  etc,  the  companies  themselves  have  to  furnish 
them  out  of  the  allowance.  The  allowance  for  target  practice  amounts 
to  about  two  days'  pay  for  a  policeman,  and  they  save  to  the  people  of 
the  large  cities  an  enormous  expense  in  the  matter  of  a  large  police 
f(if<x,fora  well  organized  militia  stands  ready  at  all  times,  at  a  moment's 
notice,  to  come  to  the  rescue  when  property  is  in  danger.  Now,  how 
paltry  this  appropriation  seems  when  we  come  to  compare  it  with  the 
appropriations  made  by  the  other  States.  How  little  and  trifling  the 
sum  seems  for  the  government  to  pay  for  the  maintenance  of  an  institu- 
tion for  the  protecuon  of  life  and  property,  in  case  of  riot  and  conflagra- 
tion. Why,  sir,  the  army  of  Germany  costs  two  hundred  and  sixty- 
eight  dollars  and  seventy-five  cents  per  man ;  Russia,  two  hundred  and 
eleven  dollars;  Italy,  two  hundred  and  twenty-four  dollars;  France, 
two  handred  and  seventy-nine  dollars;  and  England,  four  hundred  and 
seTcnty-eight  dollars.  Now,  what  a  vast  diflerence  there  is  between  the 
expensive  system  adopted  by  the  nations  of  £nrope  and  that  adopted  by 
this  oountiT. 

As  I  sua,  sir,  the  report  of  the  committee  embracing  these  six  sec- 
tions embodies  the  views  of  the  militia  of  this  Slate,  and  are  based  on 
provisions  of  other  State  Constitutions.  We  have  considered  the  best 
interests  of  the  State;  and,  while  some  coniplaint  haa  been  made  that  a 
Urge  portion  of  these  appropriations  go  to  San  Francisco,  I  say  it  is  not 
improper  or  unjust  that  so  much  of  the  militia  force  should  be  located 
in  San  Francisco,  for  there  is  where  there  is  the  greatest  necessity.  And 
I  say  now,  to  the  gentlemen  of  this  Convention,  that  any  attempt  to 
ndace  the  appropriation  by  constitutional  provisions,  will  be  an  act  of 
extreme  unwisdom,  which  would  have  an  encouraging  influence  upon 
disorderly  persons  in  San  Francisco.  I  know  that  gentlemen  outside  of 
that  city— gentlemen  connected  with  the  agricultural  interests  of  the 
State — look  upon  this  matter  of  spending  forty-five  thousand  dollars  a 
rear  for  the  support  of  this  establishment  as  a  thing  which  is  anneccs- 
sry.  They  hear  the  subject  discussed  to  a  considerable  extent,  and 
they  think  they  understand  it,  but  I  think  they  will  see  the  propriety  of 
leaving  this  matter  of  the  amount  of  money  to  be  expended  and  the  num- 
l«r  of  the  force  to  the  Legislature.  Why,  sir,  every  farmer  on  this  floor 
knows  as  well  as  I  do  that  last  year  the  militia  saved  the  City  of  San 
Francisco  from  riot  and  fire,  which  might  have  cost  the  city  one  hun- 
dred million  dollars  in  property.  We  all  know  that  there  is  a  large 
cUasof  persons  there  who  feel — I  doubt  not  with  considerable  justice- 
Hut  the  presence  of  the  Chinese  is  sufficient  cause  for  them  to  bring 
slmnt  a  public  disturbance.  We  know  the  public  mind  is  greatly  agi- 
tated upon  this  subject,  and  I  cannot  but  regard  the  putting  of  such  a 
restriction  as  this  in  the  Constitution  as  an  act  of  extreme  unwisdom. 

Who  is  objecting?  Who  is  protesting  against  it?  Why,  sir,  the  peo- 
ple of  San  Francisco,  who  pay  a  large  portion  of  the  taxes  of  this  State, 
»re  not  protesting  against  it.  I  have  not  heard  a  single  man  from  that 
city  object  to  it.  On  the  contrary,  if  petitions  were  oi  any  use,  if  it  was 
iiMeasary,  I  could  bring  the  unanimous  voice  of  the  property  holders, 
men  who  have  the  interest  of  that  city  at  heart,  in  favor  of  the  position 
I  have  taken — not  merely  rich  men,  but  poor  men;  not  merely  the  men 
of  larj^  means,  but  those  of  small  means:  men  who  have  their  little 
homesteads;  those  families  who  feel  that  they  cannot  afford  to  sutler 
from  riot,  or  conflagration,  or  disturbance  of  any  character.  We  cannot 
sSbrd  to  wipe  out  the  militia  system  and  leave  property  and  life  at  the 
mercy  of  the  mob.  I  submit  that  such  a  course  is  both  unwise  and 
indiscreet.  This  is  a  matter  we  can  safely  leave  to  the  Legislature.  It 
ought  to  be  left  to  the  Legislature. '  Why  should  we  limit  it  for  ten 
Tears?  Is  there  any  gentleman  on  this  floor  who  can  look  forward  ten 
rears  and  say  what  the  United  States  are  going  to  do?  I  must  say  I 
esnnot  I  do  not  know  what  may  be  the  result  of  a  year,  or  a  day,  or  a 
night  If  the  necessity  should  arise  for  legislative  action,  the  Legisla- 
ture ought  to  have  the  power  to  control  this  matter. 

Nov,  I  had  intended  running  over,  to  some  extent,  the  authorities  on 
this  subject,  and  quoting  the  views  of  some  of  the  best- military  men  of 
«ir  own  country  who  have  given  this  subject  attention,  but  I  have  not 
time  now  to  do  it.  I  simply  ask  that  the  report  of  the  committee  be 
adopted,  and  that  this  Convention  will  not  decide  to  put  in  the  limita- 
tions contained  in  the  minority  report. 

M«.  8TEDMAN.    I  rise  to  a  point  of  order — the  majority  report. 

Ur.  B.\JtN£S.  I  have  said  so  several  times.  As  I  said  in  the  begin- 
ning, a  majority  of  the  committee  saw  fit  to  sign  the  adverse  report, 
irjing  that  the  powers  of  the  Legislature  shall  be  restricted  to  giving 
tea  companies  support,  not  to  exceed  twenty-five  thousand  dollars  a 
year.  I  know  my  voung  friend  challenged  my  admiration  when,  on 
signing  that  report,  he  said  be  could  take  one  thousand'men  and  march 
from  Siskiyou  to  San  Diego  (if  nobody  opposed  him).  It  is  simply  a 
<|Be6tion  of  judgment,  that  is  all.  We  have  a  very  economical  system 
m  this  State,  when  we  come  to  compare  the  appropriations  made  by  this 
State  with  those  of  other  States.  Notwithstanding  that  we  have  an 
orpnized  foice  of  militia  in  this  State  equal  to  that  of  any  State  in  the 
Cnion,  as  &r  as  efficiency  is  concerned,  and  it  is  superior  to  many.  I 
»sk  that  this  article  may  be  adopted,  without  speaking  to  it  section  by 
fsrtion,  because  I  have  read  over  legislative  extracts  ftom  other  States 
'xaring  upon  the  whole  question.  I  say  that  the  Constitution  is 
nopboe  to  fix  the  amount  of  the  appropriation;  that  should  be  left 
wUrely  to  the  Legislature,  so  that  when  occasions  and  exigencies 
doBand  it,  they  can  act  untrammeled  by  any  constitutional  limitation. 
^iijtaii  reduce  the  amount  if  they  see  fit,  or  they  can  increase  it  if 
tae  exigeneies  demand  an  increase.  I  believe  the  present  militia  force 
"*k»^tely  necessary  for  the  safety  and  protection  of  the  City  of  San 
'T"M^i«»,  and  men  outside  have  no  reason  to  complain,  for  they  are 
•"Wti*  mnch  interested  in  the  prosperity  of  that  city  as  the  residents 


themselves.  No  part  of  the  State  can  strike  a  blow  at  San  Francisco 
without  injuring  every  other  part  of  the  State.  San  Francisco  desires 
that  the  militia  shall  at  least  be  maintained  at  its  present  standard,  and 
San  Francisco  pays  a  large  portion  of  the  taxes  of  this  State. 

SPEECH   OF   MR.   UOrFlT. 

Mr.  MOFFAT.  Mr.  Chairman :  I  believe  ten  companies  are  all  that 
this  State  requires.  What  is  the  use  of  all  this  militia?  Under  the 
present  system  we  have  forty  companies,  which  would  make  four  thou- 
sand eight  hundred  men.  What  is  the  use  of  all  this  militia?  What  is 
the  use  of  supporting  it?  It  is  taxing  the  people  for  nothing.  Now  my 
opinion  is,  that  we  reduce  the  number  down  to  ten  companies.  That  is 
all  the  State  requires  in  my  opinion.  That  would  give  six  hundred 
men  in  San  Francisco.  I  believe  that  is  all  that  is  required  to  perform 
all  the  police  regulations  of  that  city,  and  all  that  the  people  demand. 
I  believe  that  an  appropriation  of  twenty-one  thousand  dollars  a  year' 
is  sufficient  to  pay  that  number  of  men  fairly  for  their  work,  and  keep 
their  arms  in  good  repair.  Now,  in  San  Francisco,  I  know  of  my  own 
knowledge,  that  there  is  many  a  man  in  San  Francisco  who  is  perform- 
ing military  duty  that  is  doing  himself  and  his  family  an  injury,  and 
appropriating  money  for  these  companies  which  l^is  family  should  have. 
I  know  that  to  be  a  fact.  Any  amount  of  Ihem.  They  are  so  infatuated 
that  they  go  down  in  their  pockets  and  always  leave  their  families. 
Lbelieve  we  ought  to  reduce  it  down  to  twenty-five  thousand  dollars  a 
year — cut  the  whole  thing  down  as  the  committee  have  marked  it  out, 
to  about  two  hundred  men,  and  reduce  the  appropriation  down  to 
twenty-five  thousand  dollars,  and  cut  down  the  Adjutant-General  to  - 
two  thousand  dollars  a  year.  I  don't  see  any  use  of  taxing  the  people. 
I  believe  the  proposition  in  the  report  of  the  committee  is  right.  I 
understand  that  the  Adjutant-General's  salary  is  four  thousand  dollars. 
That  makes  an  expense  in  that  oflfice  of  seven  thousand  dollars.  That 
is  more  than  many  a  man  with  fifty  thousand  dollars  invested  in  a  farm 
can  make.  There  is  too  much  time  and  money  spent  on  military 
affairs.  I  believe  it  ought  to  be  put  in  the  Constitution  so  as  to  pro- 
hibit the  Legislature  from  spending  so  much  money.  Put  it  in  the 
Constitution,  and  that  settles  the  thing  for  ten  years,  and  that  will  be 
the  end  of  it.  Twenty-five  thousand  dollars  is  enough, and  no  member 
of  the  committee  was  in  favor  of  cutting  it  down  below  that  amount. 
Every  man  subject  to  military  duty  fs  taxed  six  bits.  My  friend 
Stcdman  is  full  of  statistics,  and  be  will  give  you  this  part  of  it.  Iiet 
us  take  this  thing  away  from  the  Legislature,  and  that  is  all  that  the 
people  are  willing  to  pay  for. 

Mr.  CAMPBELL.    Mr.  Chairman:  I  offer  an  amendment. 

The  SECKETARY  read : 

"Add  to  section  one:  'Officers  of  the  militia  shall  be  elected  or 
appointed  in  such  manner  as  the  Legislature  shall  from  time  to  time 
direct,  and  shall  be  commissioned  by  the  Governor.  The  Governor  shall 
have  power  to  call  forth  the  militia  to  execute  the  laws  of  the  State,  to 
suppress  insurrections  and  repel  invasions.'  " 

Mb.  BARNES.  The  same  matter  is  embodied  in  sections  two,  three, 
and  four  of  this  article. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment to  section  one. 

SPfeECH  OP  HR.   OAMrSELL. 

Mr.  CAMPBELL.  Mr.  Chairman  :  My  object  in  offering  this  amend- 
ment is  to  place  the  Constitution  on  the  same  footing,  in  the  same  lan- 
guage precisely,  as  the  Constitution  has  heretofore  stood.  And  if  this 
amendment  is  passed  I  shall  then  ask  the  house  to  strike  out  all  the 
remaining  sections,  and  that  will  leave  the  Constitution  just  as  it  is 
to-day.  Now,  sir,  I  am  opposed  to  this  tinkering  with  every  section 
and  every  article  of  the  Constitution.  There  are  instances  where  we 
are  called  upon  to  legislate — all  that  class  of  cases  where  there  are  plain 
and  Eusknowledged  defects  in  the  present  Constitution.  But  as  far  as 
other  portions  of  the  Constitution  are  concerned — those  which  are  not 
connected  with  corporations,  Chinese,  taxation,  etc.,  I  am  in  favor  of 
leaving  them  as  they  are  as  far  as  possible.  In  those  cases  there  are 
exceptions,  because  it  is  plain  that  something  should  be  done  in  order  to 
correct  existing  evils. 

Now,  this  is  a  subject  where  the  Legislature  is  not  liable  to  do  any- 
thing improper,  and  this  is  a  matter  that  may  safely  be  left  to  legisla- 
tive discretion,  so  that  they  may  regulate  the  matter  according  to  the 
exigencies  and  circumstances  of  the  case.    So  far  as  I  know  there  is  no 

feneral  public  complaint  in  regard  to  this  portion  of  the  Constitution, 
'rom  the  observations  I  have  made  I  have  found  the  opinion  universally 
expressed  that  it  is  unwise  for  this  Convention  to  attempt  to  tinker  with 
and  change  every  section  in  the  Constitution ;  to  subject  every  part  of  it 
to  change  and  alteration.  And  further,  that  it  is  unwise  and  unreasona- 
ble for  us  to  assume  that  we  know  everything,  and  that  the  Legislatures 
which  are  to  assemble  hereafter  will  know  nothing.  It  is  wrong  for  us 
to  tie  up  the  hands  of  the  Legislature  for  ten  years  upon  a  subject  that 
ought  to  be  elastic,  and  about  which  there  is  no  general  complaint. 
Now,  here  we  are  on  the  seventy-sixth  day  of  the  session.  If  we  go  on 
with  amendment  after  amendment  amending  everything  in  this  Con- 
stitution, we  shall  not  get  through  in  time  to  enable  the  pegple  to  know 
what  they  are  voting  on.  This  Constitution  has  to  be  submitted  to  the 
people  in  May  next,  and  we  have  been  now  nearly  three  months 
engaged  here  and  have  only  finished  three  or  four  articles.  Now, 
except  whenever  public  experience  and  observation  show  that  a  radical 
change  is  required,  let  us  adhere  to  the  old  Constitution.  Xiet  us  leave 
something  to  legislative  discretion.  So  far  as  I  know  there  has  been  no 
complaint  in  this  Slate  in  regard  to  this  particular  article  in  the  Consti- 
tution. Why  not  leave  it  as  it  is?  Why  tinker  with  it,  and  spend  day 
after  day  in  debating  upon  a  proposition  which,  if  the  people  should 
adopt,  they  might  regret  within  twenty-four  hours  after  its  adoption  ?  I 
hojw,  sir,  as  far  as  possible,  we  will  adhere  to  the  old  Constitution,  and 
it  IS  for  this  purpose  that  I  have  offered  this  amendment.    There  is  no 
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change  demanded,  I  am  gatisfied,  as  regards  this  portion  of  the  Con- 
stitution. 

Mb.  BARNES.  I  call  the  attention  of  the  Convention  to  the  fact  that 
section  one  is  precisely  the  same  as  section  one  of  the  existing  Constitu- 
tion, and  the  substance  of  the  amendment  proposed  by  the  gentleman 
from  Alameda  is  embrace<l  in  the  other  sections  of  this  report. 

Mb.  CAMPBELL.  This  makes  the  section  embrace  all  there  is  in 
the  old  Constitution. 

Mk.  BARNES.    Then  why  are  you  tinkering  the  old  Constitution  ? 

Mr.  CAMPBELL.  I  am  not  tinkering  it  at  all.  I  am  adopting  the 
language  of  the  old  Constitution  precisely.  This  amendment  makes  it 
word  for  word  the  same  as  the  old  Constitution. 

Mb.  BARNES.    The  other  sections  have  not  been  read. 

Mb.  CAMPBELL.  No,  sir,  because  section  one  is  the  section  under 
.consideration.  I  propose  to  add  sections  two  and  three  of  the  old  Con- 
stitution so  as  to  make  the  language  identical,  and  it  will  be  there  all  in 
one  section. 

Mb.  BARNES.    I  don't  deny  that  at  all. 

8PRI0R   or  MB.  WHITE. 

Mb.  WHITE.  We  hear  the  same  lecture  here  that  we  have  heard 
so  many  times  before,' that  it  is  improper  to  correct  anything  in  the  old 
Constitution  that  appears  to  be  right  in  the  eye's  of  some  gentlemen.  I 
hope  we  will  prooeea  to  correct  every  part  of  it  as  we  go  along,  when- 
ever and  wherever  we  can  make  any  improvement  in  it.  I  insist  upon 
it  that  there  is  a  feeling  in  the  State  generally  that  there  is  a  great  deal 
of  money  wasted,  and  I  am  very  anxious  to  see  a  clause,  such  a  clause 
as  is  reported  by  the  majority  of  this  committee,  as  to  exempting 
them  from  jury  duty,  and  things  of  that  character,  I  think  that  is 
entirely  too  broad  and  wholesale.  Jury  duty  has  got  down,  Mr.  Chair- 
man, very  low,  and  I  think  it  should  not  be  done.  I  hope  we  will  cor- 
rect everything  where  we  find  we  can  make  an  improvement.  We  are 
sent  here  for  that  purpose,  and  we  can  settle  it  here  ourselves  as  well  as 
anybody  else,  and  I  hope  we  will  do  it.  We  are  sent  here  for  that  pur- 
pose by  the  people  of  the  Stale,  and  I  hope  we  will  do  our  duty. 

8PIE0H  OF  HB.  BROWN. 

Mb.  brown.  Mr.  Chairman :  I  believe,  sir,  that  I  am  in  favor  of  the 
amendment  proposed  by  the  gentleman  from  Alameda,  Mr.  Campbell. 
Now,  as  far  as  this  matter  is  concerned,  it  does  appear  to  me  that  it  does 
not  amount  to  a  great  deal,  and  I  believe  the  old  Constitution  will  give 
as  general  satisfaction  as  anything  we  will  be  likely  to  put  in  its  place. 
I  do  not  know  that  this  change  will  amount  to  a  great  deal  either  way. 
I  would  have  no  very  serious  objections  to  determining  the  amount  to 
be  api>ropriated  to  the  military  oomnanies  of  this  State,  but  I  do  not 
think  it  is  of  sufficient  importance  to  bother  with  it,  especially  when  the 
Legislature  can  at  any  time  reduce  the  amount  for  that  purpose ;  and  if 
there  is  a  general  public  demand  for  such  a  reduction  they  will  do  it, 
no  doubt.  With  this  view  of  the  subj^t,  though  I  am  in  favor  of  low 
appropriations,  I  am  in  favor  of  the  amendment.  But  there  may  be 
extreme  emergencies,  as  there  have  been  in  almost  every  State,  when 
it  would  be  well  for  the  Legislature  to  have  this  power.  I  hope  we 
will  settle  this  matter  speedily,  and  I  think  the  best  solution  of  it  is 
the  amendment  of  the  gentleman  from  Alameda,  Judge  Campbell. 

Mb.  MORELANB.  Mr.  Chairman :  An  amendment  to  the  amend- 
ment. 

Tbk  SECRETARY  read : 

"  Add  to  the  amendment, '  but  no  appropriation  for  the  support  of  the 
militia  shall  in  any  one  year  exceed  the  sum  of  twenty-five  thousand 
dollars^  except  in  case  of  war,  insurrection,  riot,  or  invasion,  when  the 
public  necessity  may  require  it.' " 

Thb  chairman.  The  question  is  on  the  amendment  to  the  amend- 
ment. 

SPRRCB  or  HB.  STBDICAN. 

Mb.  STEDMAN.  Mr.  Chairman :  I  was  not  aware  that  this  report 
would  be  taken  up  to-day.  I  expected  to  be  prepared  fully  upon  this 
question,  but  I  understood  that  the  legislative  article  was  coming  up, 
and  so  I  am  not  fully  prepared  to  discuss  this  article.  I  do  not  desire  to 
make  any  special  argument  upon  this  question,  but  I  wish  merely  to 
call  the  attention  of  this  committee  to  the  report  which  has  been  received 
from  the  Controller  in  answer  to  a  resolution  by  this  Convention.  What 
I  desire  particularly  to  call  your  attention  to  is  the  figures.  If  members 
will  notice  these  figures  they  will  find  that  the  appropriations  under  the 
present  system  have  come  to  be  fearful.  In  fact,  sir,  if  we  do  not  place 
some  limit  upon  the  Legislature  in  appropriating  money  for  this  fuss 
and  feather  business,  why,  I  am  satisfied  the  time  will  come  when  it  will 
cost  more  to  maintain  the  militia  of  this  State  than  the  total  cost  of  the 
civil  service.  I  will  read  the  figures  of  that  report  to  show  the  cost  of 
maintaining  the  militia.  For  the  year  ending  June  thirtieth,  eighteen 
hundred  and  fifty-six,  it  cost  the  sum  of  six  thousand  and  eighty-four 
dollars  and  thirty -one  cents;  for  the  same  period  ending  June  thirtieth, 
eighteen  hundred  and  fifty-seven,  four  thousand  six  hundred  and  ninety 
dollare  and  ninety-two  cents;  eighteen  hundred  and  fifty-eight,  six 
thousand  eight  hundred  and  sixty-three  dollars  and  seventy-seveu  c«nt3; 
eighteen  hundred  and  fifty-nine,  four  thousand  seven  hundred  and 
twenty-seven  dollars  and  ^fly  cents;  eighteen  hundred  and  sixty,  six 
thousand  two  hundred  and  ninety-six  dollars  and  eighty-six  cents; 
eighteen  hundred  and  sixty-one,  fonr  thousand  five  hundred  and  fifty- 
eight  dollars  and  eighty-five  cents;  eighteen  hundred  and  sixty-two, 
two  thousand  four  nundred  and  forty-two  dollars  and  forty  cents; 
eighteen  hundred  and  sixty-three,  fifteen  thousand  six  hundred  and 
fifty-nine  dollars  and  sixty-eight  cents,  which  also  included  deficiencies 
in  former  years,  amounting  to  over  six  thousand  dollars ;  eighteen  hun- 
dred and  sixty-four,  three  hundred  and  forty -one  thousand  nine  hundred 
and  sixty  dollars  and  sixty-eight  cents;  eighteen  hundred  and  sixty- 
five,  sixty-three  thousand  three  hundred  sixty-two  dollars  and  seventy- 
six  cents;  eighteen  hundred  and  sixty -six,  forty  thousand  and  fifty-eight 


dollars  and  thirty-nine  cents;  eighteen  hundred  and  sixty-seven,  one 
hundred  thousand  four  hundred  and  sixty-four  dollars  and  eighty-one 
cents;  eighteen  hundred  and  sixty-eight,  eighty-seven  thousand  six 
hundred  and  twenty-nine  dollars  and  fourteen  cents  ;^eigbteen  hundred 
and  sixty-nine,  fifty-two  thousand  four  hundred  and  forty-five  dollars 
and  fifty-five  cents ;  eighteen  hundred  and  seventy,  thirty-nine  thou- 
sand eight  hundred  and  ninety-eiglit  dollars  and  sixteen  cents;  eighteen 
hundred  and  seventy-one,  thirty-seven  thousand  three  hundred  ,and 
twenty-seven  dollars  and  twenty-four  cents;  eighteen  hundred  and 
seventy-two,  forty-nine  thousand  nine  hundred  and  thirteen  dollars  and 
seventeen  cents;  eighteen  hundred  and  seventv-three,  seveny-two  thou- 
sand one  hundred  and  six  dollars  and  sixty-five  cents ;  eighteen  hun- 
dred and  seventy-four,  sixty-six  thousand  three  hundredt  and  seven 
dollars  and  eighty-five  cents ;  eighteen  hundred  and  seventy-five,  thirty- 
eight  thousand  four  hundred  and  sixty-four  dollars  and  eighty  cents; 
eighteen  hundred  and  seventy-six,  thirty-nine  thousand  two  hundred  and 
fifteen  dollars  and  ninety-six  cents;  eighteen  hundred  and  seventy-seven, 
ninety-eight  thousand  one  hundred  and  forty-three  dollars  and  fifty- 
three  cents;  eighteen  hundred  and  seventy-eight,  thirty-eight  thousand 
seventy  hundred  and  seventy -two  dollars  and  ninety  cents;  eighteen 
hundred  and  seventy-nine,  fifty-one  thousand  four  hundred  and  four- 
teen dollars;  eighteen  hundred  and  eighty,  fifty-one  thousand  four 
hundred  aud  fourteen  dollars;  making  a  total  of  one  million  three  hun- 
dred and  twenty  thousand  two  hundred  and  twenty-threedollars and 
seventy-eight  cents. 

1  don't  know  how  these  deficiencies  came  about,  as  I  have  not  studied 
that  matter.  But  I  know  there  has  been  a  great  increase  in  the  cost. 
What  should  cause  this  increase  is  more  than  I  can  say.  There  is  no 
need  that  it  should  be  increased.  Why  was  it?  For  the  years  eighteen 
hundred  and  seventy-nine  and  eighty  there  is  an  appropriation  of  one 
hundred  and  two  thousand  eight  nundred  and  twenty-eight  dollars  for 
the  two  years — fifty-oue  thousand  four  hundred  and  fourteen  dollars  a 
year.  What  for?  I  ask  the  gentleman  from  San  Francisco,  Mr.  Barnes, 
what  it  was  for,  this  fifty-one  thousand  dollars  a  year,  what  was  it  for? 

Mb.  BARNES.  For  the  purposes  of  the  militia  system  of  the  State. 
I  did  not  keep  the  accounts  of  the  State.  I  don't  know  what  it  was 
expended  for,  and  what  is  more,  I  don't  care. 

Mb.  STEDMAN.  What  benefit  has  this  State  received  from  the 
expenditure  of  this  vast  amount  of  money?  We  find  that  some  five  or 
six  thousand  dollars  was  appropriated  for  the  expense  of  the  militia 
while  stationed  at  San  Francisco,  when  they  were  called  out  to  prevent 
a  riot.  I  was  there  in  San  Francisco — I  have  been  there  a  great  many 
years — almost  all  my  life,  and  I  was  there  during  the  excitement  at 
that  time,  and  I  saw  no  need  of  the  militia.  I  am  satisfied  that  the  three 
hundred  thousand  people  of  San  Francisco  saw  no  need  of  it.  There 
was  no  riot.  Then  what  is  this  money  appropriated  for?  Because  they 
want  to  draw  money  out  of  the  State  treasury.     That  is  what  it  is  for. 

Mr.  President,  I  regard  this  in  a  great  measure  as  a  useless  expendi- 
ture. I  am  radical  enough  to  say  that  I  would  be  in  favor  of  abolishing 
the  militia.  At  times  they  are  a  necessary  evil,  I  suppose — something 
like  a  great  many  other  evils  we  have.  At  times,  probably,  they  would 
be  useful — I  don't  know  whether  they  would  be  or  not.  I  notice  when 
the  civil  war  was  raging,  it  was  not  the  militia  we  depended  on.  No, 
sir,  when  the  war  broke  out,  they  threw  down  their  arms  and  fled  the 
country.  I  say,  sir,  that  the  Seventh  Regiment  of  New  York,  in  the  last 
war,  did  not  attain  much  honor. 

Mb.  HILBORN.  Doesn't  the  gentleman  know  that  the  Seventh  Regi- 
ment furnished  more  officers  in  the  late  war  than  it  had  men  when  it 
went  into  the  war? 

Mb.  BARNES.  Let  me  ask  you  a  question.  Was  the  gentleman  in 
San  Francisco  when  the  news  came  of  the  assassination  of  Mr.  Lincoln? 

Mb.  STEDMAN.    Yes,  sir;  I  know  all  about  it. 

Mb.  BARNES.  Does  the  gentleman  not  know  also  that  the  first 
regiment  that  reached  Washington  after  the  war  broke  out,  and  saved 
that  city,  was  the  Sixth  and  Seventh  Regiments  of  New  York,  which 
were  militia? 

Me.  STEDMAN.  I  don't  want  to  go  into  a  history  of  the  Seventh 
Regiment  at  this  time.  I  wish  simply  to  say  that  the  Seventh  New  York 
Regiment,  that  did  service  in  the  war,  was  a  reorganized  regiment,  and 
not  the  one  that  first  started.  I  did  not  wish  to  hurt  the  gentleman's 
feelings. 

Now  I  say,  if  there  is  not  some  restriction  placed  upon  the  Ijegislature, 
restricting  them  from  appropriating  vast  sums  of  money,  we  will  seethe 
day  that  it  will  cost  more  to  maintain  the  militia  of  the  Stato  than  it 
does  the  civil  service  of  the  Stato.  I  think  the  time  has  come  when  such 
a  clause  as  this  ought  to  be  put  in  the  Constitution.  I  believe  the  people 
demand  it.  I  shall  vote  to  put  it  in  therp,  and  I  hope  the  committee 
will  adopt  this  amendment  of  the  gentleman  from  Sonoma,  Mr.  More- 
land. 

BFERCH  or  MB.  O  DONNRLI.. 

Mr.  O'DONKELL.  Mr.  Chairman :  I  have  been  a  resident  of  this 
Stato  for  the  last  twenty-eight  yeare,  and  a  greater  part  of  that  time  I 
have  lived  in  San  Francisco,  and  I  have  never  yet  seen  any  benefit 
derived  from  the  militia.  In  eighteen  hundred  and  fifty-six,  when  the 
Vigilance  Committee  took  charge  of  the  City  of  San  Francisco,  the 
militia  was  called  out  and  one  hundred-and  eight  men  answered  roll- 
call.  My  friend  Barnes  knows  that  to  be  a  fact.  When  their  support 
was  required  they  were  not  there. 

Mr.  BARNES.    Not  where? 

Mb.  O'DONNELL.  Not  ready  to  take  hold  of  their  arms  and  defend 
the  Stato  from  invasion.  Now,  I  am  entirely  opposed  to  the  militia.  I 
organized  the  second  company  that  was  ever  organized  in  this  Stato,  and 
what  was  the  result?  Why,  they  were  of  no  earthly  account  to  the  State. 
[Laughter.]  They  were  the  best  companies  ever  organised  here.  Here 
last  year  in  San  Francisco  there  was  a  wash-bouse,  a  Chinese  wash-house, 
where  they  had  the  smallpox,  and  they  were  spreading  the  disease  over 
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the  city.  When  the  militia  were  called  out  the  people  of  San  Franciaco 
had  no  confidence  in  them  whatever,  because  they  were  all  locked  up  in 
the  armories,  and  so  they  ordered  out  the  citizens  with  clubs  and  pistols. 
Thie  was  called  the  Pickhandle  Brigade.  Now,  air,  that  is  the  fact  that 
the  people  of  this  State  have  got  no  confidence  in  the  militia.  Now,  for 
»  few  days,  as  I  said,  they  were  compelled  to  remain  at  the  armories. 
It  cost  the  State  for  that  service  five  thousand  two  hundred  and  two 
dollars.  That  large  amount  of  money  was  taken  out  of  the  treasury  for 
nothing.  I  had  a  conversation  with  one  of  the  captains  of  one  of  the 
oompanies  who  occupied  the  armory  on  Montgomery  street.  He  said 
all  tuey  wanted  was  an  opportunity  to  fire  into  some  of  these  working- 
men.  Now,  if  that  had  occurred  there,  if  there  had  been  a  single  shot 
fired  there  by  one  of  the  militia,  the  whole  city  would  have  oeen  in 
flames.  £very  officer  of  the  city,  and  his  residence,  was  known,  and 
they  would  have  suffered  for  it,  and  a  few  dozen  of  them  would  have 
beat  killed  maybe.  But  they  were  locked  up  in  the  armories.  Never 
one  of  them  was  seen  on  the  streets  on  that  occasion.  You  all  know  that 
to  be  a  fact.     [Laughter.] 

How  did  they  have  any  tendency  to  quell  the  mob?  There  never 
wssany  mob.  I  have  lived  there  for  twenty-eight  years  and  I  never 
saw  any  signs  of  a  mob.  I  never  saw  a  city  in  better  condition  than 
Stn  Francisco  has  been  in  since  the  Workingmen's  party  has  been  in 
existence.  Never  in  my  life.  It  was  never  in  danger.  The  only  way 
TOO  could  have  got  up  a  riot  there  was  to  get  two  or  three  of  the  militia 
laihoot  some  of  the  workingmen.  I  never  saw  any  benefit  they  could 
be  to  the  State,  except  to  cause  a  riot.  It  is  of  no  benefit  whatever.  The 
money  appropriated  for  the  militia  at  that  lime  was  a  perfect  waste,  and 
was  of  no  use  in  the  world.  Some  of  these  big  vultures,  I  don't  care  to 
nam*  there,  circulated  protests  in  regard  to  certain  measures,  and  that 
is  about  the  extent  of  their  usefulness.  [Laughter.]  They  are  used 
for  political  purposes,  and  nothing  else.  They  are  of  no  benefit  to  the 
Stale  whatever;  and  if  there  is  to  bo  any  appropriation  at  all,  I  would 
limit  it  down  to  five  thousand  a  year.  I  hope,  sir,  that  this  section  one 
vill  be  stricken  out  altogether. 

Me.  HILBORN.  Mr.  Chairman:  I  wish  to  occupy  one  moment.  I 
know  something  of  this  extra  appropriation  of  five  thousand  dollars 
illuded  to  by  the  gentleman,  and  I  wil^say  that  we  paid  this  per  diem 
to  these  gentlemen  who  were  kept  in  the  armories  day  and  night  in 
Older  to  protect  the  property  of  tue  State  from  such  men  as  Or.  O'Don- 
nell  and  nis  friends. 

Ms.  O'DONNKLL.  There  was  never  any  intention  whatever  to 
interfere  with  the  arms  of  this  State.  There  was  not  the  least  danger  in 
the  world,  and  you  all  know  that  to  be  a  fact 

SPEECH    OF   MR.   8TUABT. 

Mt  STUART.  Mr.  Chairman:  I  would  not  say  a  word  on  this 
question  were  it  not  for  a  remark  made  by  the  Chairman  of  the  Com- 
mittee on  Military  Affairs.  He  said,  I  believe,  in  his  speech,  that  the 
farmers  were  opposed  to  voting  a  sufficient  amouikt  of  money  to  support 
the  militia  of  the  State. 

Ha.  BARNES.  I  did  not  mean  to  say  that  exactly.  I  said  it  was  the 
expression  in  the  committee  that  there  was  a  sentiment  among  the  agri- 
cultural portions  of  the  State  to  that  effect,  and  that  I  did  not  see  why 
inch  s  feeling  should  exist  because  they  were  all  deeply  interested  in 
the  welfare  of  San  Francisco. 

Ms.  STUART.  I  think,  sir,  that  the  farmers,  the  agriculturists,  the 
prodnoers  of  California,  are  a«  loyal  aa  any  set  of  men  in  the  Unitctf 
titttes.  I  think  they  desire  to  have  a  military  force  that  is  sufficiently 
strong  to  protect  the  great  City  of  San  Francisco  at  any  and  all  times, 
vh!  under  any  circumstances.  I  think,  sir,  that  there  is  no  necessity 
for  a  change  in  the  old  Constitution  in  regard  to  that  department  of  our 
^Tcmment.  I  believe  our  dtizens  of  our  cities  and  towns  should  be 
pmtected.  Lives  and  property  must  be  protected  from  rioters  and  all 
xther  enemies,  and  I  ailt  therefore  opposed  to  the  amendment  of  my 
wlleague  from  Sonoma.  I  believe  that  the  people  are  well  enough  satis- 
fied with  the  old  order  of  things,  and  I  shall  therefore  vote  for  the 
smendment  of  the  gentleman  from  Alameda,  Judge  Campbell. 

8PKECB    OF    MR.   WRLLIH. 

Mb.  WELLIN.  Mr.  Chairman :  Perhaps  it  is  not  worth  while  for  me 
to  take  up  any  time  in  this  discussion,  but  several  remarks  have  been 
thrown  out  in  regard  to  the  military,  and  it  is  nothing  more  than  right 
that  I  should  refer  to  them  briefly,  or  at  least  one  or  two  of  them.  So 
f»r  as  the  gentleman  upon  the  other  side  is  concerned,  and  his  statement 
that  the  Seventh  Rc^ment  of  New  York  supplied  so  many  officers,  I 
*ish  to  call  the  attention  of  the  gentleman  to  one  little  fact  in  connection 
Tith  that  regiment — it  is  true  it  was  the  first  to  volunteer  when  the  war 
opened,  but  they  were  also  the  first  to  return  home.  They  volunteered 
M  a  three  months  regiment,  and,  sir,  there  was  no  fighting  done  until 
sfter  the  expiration  of  that  three  months,  and  then  they  marched 
towards  the  City  of  New  York  as  fast  as  it  was  possible  for  them  to 
travel.  Sir,  the  Sixty-ninth  New  York  marched  to  the  field  of  battle, 
•nd  were  among  the  first  to  take  part  in  the  contest,  and  while  they 
•we  fighting  on  t'he  battle  field  at  Bull  Run,  as  the  gentleman  well 
knows,  the  Seventh  New  York  were  marching  with  all  possible  speed 
towards  home.  When  they  came  back  the  regiment  waa  reorganized, 
•ad  new  men  enlisted,  and  then  this  new  regiment  marched  to  battle. 
But  the  gentleman  makes  a  mistake  when  he  gives  to  this  first  regiment 
the  credit  that  history  has  given  to  the  Seventh  New  York. 

Ml.  BARNES.  I  do  not  intend  to  defend  the  character  and  fame  of 
the  Seventh  Regiment,  for  it  will  live  long  after  its  tradueers  are  for- 
gcttao.  It  was  sent  to  the  seat  of  war  to  protect  the  City  of  Washington. 
lldid  its  duty  there,  and  was  recalled  at  the  request  of  the  Governor  of 
na  State  of  New  York,  for  the  purpose  of  preserving  the  peace  of  (he 
vS^y  <rf  Kew  York,  which  was  threatened  by  "&  class  of  persons  whom 
>l7flJ«Bli  on  the  other  side  of  the  hall  alluded  to,  wholiissed  and 
*  I  titam  sM  they  marched  through  the  streets.    It  was  brought  back 


against  its  will,  because  the  Governor  of  the  State  believed  that  the 
peace  of  the  city  was  in  great  danger,  and  everybody  who  knows  any- 
thing about  it  knows  it. 

Mb.  WELLIN.  I  lived  in  the  citj^  at  the  time,  and  I  know  there 
was  no  disposition  whatever  towards  a  riot  at  the  time  these  men  returned 
home. 

Mb.  BARNES.  I  allude  to  these  men  who  went  on  this  four  months 
service.  That  regiment  bore  a  character  for  a  military  organization  the 
like  of  which  does  not  exist  upon  the  face  of  the  civilized  globe.  Now, 
[laughter] 

Mr.  AYERS.  I  raise  the  point  of  order  that  this  discussion,  as  far  as 
it  relates  to  the  Seventh  Regiment  of  New  York,  is  all  out  of  order,  and 
is  not  in  any  manner  pertinent  to  the  question  under  discussion. 

Thr  CHAIRMAN.     The  point  of  order  is  well  taken. 

Mr.  WELLIN.  I  object  to  this  position  being  taken,  because  the 
gentleman  knows  that  not  one  of  them  went  to  the  battlefield.  I  was 
there  at  the  time  myself,  and  I  know  something  about  it. 

Thr  CHAIRMAN.  The  Chair  ruled  that  the  point  of  order  made  by 
the  gentleman  from  Los  Angeles  was  well  taken. 

Mr.  WELLIN.  I  do  not  care  enough  about  it  to  appeal,  but  when 
assertions  of  this  kind  are  made  I  think  it  is  right  that  I  should  have  an 
opportunity  of  replying.  Now,  the  gentleman  asks  if  I  was  in  the  city 
of  San  Francisco  in  eighteen  hundrM  and  sixty-five.  Yes,  sir,  1  was, 
and  I  did  not  belong  to  a  military  company  either.  I  was  at  one  of  the 
armories  where  a  company  was  suppcned  to  be,  and  I  will  inform  the 
gentleman  that  there  were  not  five  members  of  that  company  present. 

Mb.  BARNES.     What  company  was  it? 

Mb.  WELLIN.  I  don't  remember — in  one  of  the  drill  rooms  on 
Market  street. 

Mr.  BARNES.    Do  you  know  the  regiment? 

Mr.  WELLIN.    No,  sir. 

Mr.  BARNES.    Nor  the  company  ♦ 

Me.  WELLIN.    No,  sir. 

Me.  BARNES.  If  you  don't  know  the  company,  nor  the  regiment, 
how  do  vou  know  that  there  were  not  five  members  present? 

Mr.  WELLIN.  I  know  from  those  who  were  -present  whether  they 
were  volunteers  or  not  I  was  with  one  of  the  owners  of  the  drill-room. 
If  the  gentleman  does  not  believe  me,  he  can  do  as  he  pleases.  I  assert 
the  fact,  and  let  him  prove  to  the  contrary. 

Now,  the  gentleman  raises  a  serious  question,  when  he  says  the  expense 
of  the  militia  last  Winter  was  made  necessary  in  order  to  keep  down  the 
Workingmen.  The  Workingmen  do  not  need  to  be  kept  down.  We 
propose  to  work  within  the  law.    It  is  the  militia  which  needs  to  be 

fmt  down.    We  ask  for  none  of  its  protection.    We  will  abide  by  the 
aws,  and  let  thcin  do  the  same. 
Mr.  MANSFIELD.     I  offer  an  amendment 

The  CHAIRMAN.  There  are^wo  amendments  pending  already.  The 
question  is  on  the  amendment  proposed  by  the  gentleman  from  Sonoma, 
Mr.  Morcland. 

8PRECB  OF  MR.  BARBOCR. 

Mr.  BARBOUR.  Mr.  Chairman :  I  rise,  sir,  for  the  purpose  of  deplor- 
ing the  spirit  which  exhibits  itself  here,  and  I  must  express  my  surprise 
when  I  see  irreverent  hands  of  iconoclasts  laid  upon  such  a  valuable 
and  time-honored  institution  as  the  militia.  Is  it  not  time  tt>  pause  and 
inquire  whither  are  we  drifting?  Do  you  propose  to  leave  us  stranded 
and  defenseless?  Do  you  propose  to  deprive  us  of  the  glorious  fourth  of 
July  parade,  and  other  parade  days,  and  target  days,  and  picnic  days, 
when  we  see  all  the  glories  and  pomp  and  circumstances  of  war?  Do 
you  remember  that  our  homes  and  our  firesides  are  sheltered  and  pro- 
tected by  them?  What  are  we  about  to  do?  Do  you  propose  to  deprive 
the  Major  of  militia  of  all  his  hard-earned  glory — he  whose  soul  swells 
and  expands  with  joy  when  parade  day  approaches.  I,  sir,  owe  a  duty 
to  my  constituents,  which  I  feel  it  incumbent  upon  me  to  keep.  I  was 
desirous,  after  being  made  a  candidate  for  this  position,  of  being  elected; 
and  in  speaking  to  the  people  of  San  Francisco,  at  Horticultural  Hall,  I 
was  desirous  of  obtaining  the  votes  of  our  country's  brave  defenders 
there,  and  I  told  them  that  I  was  going  to  advocate  a  provision  in  this 
Constitution  that  there  should  be  nothing  in  the  militia  below  the  grade 
of  Major  of  militia.  I  remember,  when  I  was  a  small  boy,  and  my 
father,  a  majestic  Major  of  militia,  took  me  out  on  muster  day,  how  my 
soul  exulted  and  swelled  within  me  at  the  glorious  thin^  that  I  beheld 
on  that  occasion.  I  could  not  think  of  depriving  the  rising  generation 
of  the  delights  which  I  enjoyed  at  that  time;  and  I  made  that  promise 
to  these  gentlemen — who  are  the  delight  of  the  small  boys — sometimes 
called,  irreverently,  "fuss  and  feathers,"  and  all  that  sort  of  thing.  I 
would  be  willing  to  give  General  McComb  a  feather  two  feet  higher  than 
anybody  else,  and  that  the  Drum  Major  should  have  a  seventy-five 
pound  lead  at  the  end  of  his  stick — only  that  it  would  make  these  gen- 
tlemen too  conspicuous  on  the  field  of  battle.  Their  lives  are  too  valu- 
able to  be  thrown  away.  Suppose  the  Indians  were  to  come  in  on  us, 
what  show  would  these  men  have?  Sir,  we  must  save  them  from  the 
Indians,  and  everything  of  that  kind.  And  if  I  can  find  an  opportunity, 
I  shall  propcse  to  this  committee  an  amendment  which  wiU  prevent 
them  from  being  killed  by  Indians.  I  shall  propose  that  the  militia  of 
the  State  shall  not  be  permitted  to  depart  from  the  State  except  in  case 
of  invasion.  [Laughter.]  I  shall  propose  that  they  be  protected  from 
incursions  of  hostile  Indians,  and  everything  of  that  kind;  and  provide 
for  calling  out  the  old  women,  with  their  brooms,  to  protect  us.  I  do 
not  want  to  run  any  risk  of  their  being  destroyed.  It  has  been  con- 
tended here  that  they  are  not  useful;  but  will  any  man  rise  in  his  seat 
and  say  that  they  are  not  ornamental?  I  pause  for  a  reply.  Do  not 
the  gentlemen  want  anything  but  that  which  is  useful?  Shall  we  have 
nothing  in  the  Constitution  of  an  ornamental  character?  I  am  not 
pretty;  I  have  not  got  the  shape  nor  the  style  for  a  glorious  parade  day; 
but  shall  I  be  jealous,  and  prevent  those  who  have  shape  and  style  from 
riding  through  the  streets  of  San  Francisco,  seeking  to  repel  an  invasion? 
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Kow,  air,  seriously  speaking,  are  the  militia  companies  any  protection 
in  this  State?  We  are  told  that  they  are,  but  it  is  not  true.  They  are 
no  protection.  The  protection,  eir,  of  the  State,  and  of  every  State,  is 
the  patriotism  of  the  people.  A  government  which  cannot  rest  upon 
that,  cannot  rely  upon  that,  must  give  up  the  republican  idea;  must 
give  up  the  idea  of  self-government,  and  must  resort  to  the  theory  of  all 
monarchical  institutions.  We  do  not,  according  to  our  theonr  of  gov- 
ernment, depend  at  all  upon  the  hand  of  power,  but  upon  the  will  of 
the  majority.  Now,  the  organized,  uniformed  companies,  are  not  the 
real  militia  upon  which  the  country  depends  for  safety.  The  proper 
constitutional  amendment  would  be  that  every  able-bodied  man  in  the 
State  is  a  militiaman.  That  is  the  true  militia  of  the  State ;  that  is  the 
militia  which  the  Constitution  of  every  single  State  in  the  Union  recog- 
nizes as  the  State  militia.  I  am  surprised  at  a  report  coming  in  here 
that  fails  to  contain  that  provision,  which  is  contamed  in  every  single 
one  of  the  State  Constitutions  in  the  United  States,  and  which  is  the 
only  true  theory  on  the  subject.  Now,  we  talk  about  the  militia  being 
called  out  by  the  Governor.  We  do  not  mean  the  organized  militia 
force  of  the  State  alone,  it  is  the  citizens — the  able-bodied  citizens  of 
the  State  that  are  meant.  It  is  not  those  who  join  these  companies  for 
the  purpose  of  show  and  parade,  not  those  who  belong  for  the  purpose 
of  learnmg  to  shoot  at  a  target ;  not  by  any  means,  but  the  citieeus  who 
are  devoted  to  the  welfare  of  the  State — the  great  bo<iy  politic — the 
citizens,  who  are  called  upon,  and  all  you  need  is  enough  of  an  organ- 
ization to  take  care  of  the  militia  property,  and  to  keep  the  books  aud 
records.  It  is  the  great  body  of  citizens,  the  volunteers,  who  compose 
the  militia.  We  want  no  more  of  such  militia  as  we  have  had  in  this 
State — no  more  of  such  militia  as  we  have  had  in  San  Francisco — not 
by  any  means.  Allusion  has  been  made  to  their  services  to  the  State, 
to  the  protection  of  property  in  San  Francisco  by  the  militia.  Some 
have  spoken  of  it  as  a  matter  of  history.  If  history  shows  anything,  it 
shows  that  the  use  of  the  militia  in  San  Francisco  was  a  dastardly  and 
outrageous  suppression  of  what  was  simply  an  honest  and  peaceable 
uprising.  There  was  no  single  shadow  of  reason  for  calling  out  the 
militia  at  the  time  of  that  political  excitement.  And  if  they  had  been 
called  upon  to  fire,  they  would  have  tired  in  the  air.  There  was  no 
reason  for  calling  upon  the  militia  by  any  possible  construction  that 
could  be  put  upon  it.    It  was  done  by  the  political  tricksters  for  the  sole 

Eurpose  of  quelling  an  honest,  legitimate  political  uprising.  If  there 
ad  been  danger,  what  would  the  militia  have  amounted  to  in  the  mat- 
ter of  protecting  five  thousand,  or  six  thousand,  or  eight  thousand  peo- 
ple against  twenty-five  thousand?  What  folly  to  talk  about  such  a 
thing.  And  then  again,  most  of  the  members  of  these  companies  were 
in  sympathy  with  this  great  political  uprising,  and  had  they  been 
ordered  to  fire,  they  would  have  fired  in  the  air.  That  is  how  it  would 
have  been  done.  Now,  if  I  have  an  opportunity,  I  shall  offer  this 
amendment  to  section  one : 

"The  militia  of  the  State  shall  consist  of  all  able-bodied  white 
male  residents  of  the  State  between  the  ages  of  eighteen  and  forty-five, 
except  such  persons  as  are  exempt  by  the  laws  of  the  United  States  or 
of  this  State." 

That  is  all  that  is  proper,  that  is  all  that  is  necessary  to  put  into  the 
ConstitutioB,  and  I  shall  offer  that  amendment  as  soon  as  it  is  in  order. 

SFEECa   OP  KB.   HABBISON. 

Mb.  HARRISON.  Mr.  Chairman :  I  wish  to  say  one  word  or  two, 
only  for  one  reason,  and  that  is  to  show  why  I  shall  vote  as  I  do  on  this 
question.  Mr.  President,  I  lived  on  Rincon  Hill  during  the  time  of  the 
riot.  When  the  bell  struck  the  alarm  of  fire  that  night  I  went  down  to 
see  what  was  going  on,  and  I  seen  no  disturbance  whatever.  The 
Mayor  was  willing  to  pander  to  the  interests  of  the  vultures,  and  that 
is  why  they  wore  ordered  out.  I  lived  on  Rincon  Hill,  and  owned 
property  there,  and  I  was  not  at  all  afraid  of  getting  burned  out  in  San 
Francisco;  I  was  not  afraid  of  anybody  setting  fire  to  my  property.  I 
have  a  wife  there,  and  I  am  not  afraid  of  getting  burned  out.  Mow,  the 
gentleman  from  Vallejo  made  some  allusion  to  Dr.  O'Donnell  in  con- 
nection with  the  Workingmen's  party. 

Mr.  HILBORN.  No,  sir,  Mr.  O'Donnell  said  he  was  there  during 
that  whole  disturbance.  I  said  the  militia  was  called  out  to  protect  the 
property  of  the  State  from  Mr.  O'Donnell  and  his  friends. 

Mb.  HARRISON.  An  account  of  that  riot  and  trouble  was  sent  out 
through  the  country,  it  was  circulated  through  the  press,  and  these  gen- 
tlemen all  read  it.  As  they  are  going  to  vote  on  this  question,  I  wish  to 
tell  them  there  was  no  riot,  only  the  disturbance  caused  by  these  vul- 
tures. I  was  there  and  saw  it  all.  I  saw  them  shoot  indiscriminately 
at  men,  women,  and  children,  and  a  poor  man  living  in  the  city  was 
killed  on  that  occasion  and  died.  He  was  a  stranger  in  the  city  and 
had  no  friends.  I  stood  right  there  and  saw  these  cowardly  fellows  with 
their  pistols.  Now  I  like  to  see  Fourth  of  July  parades,  and  I  always 
take  my  children  down  to  see  them.  Last  Fourth  of  July  I  took  them 
down  to  see  the  procession.  My  little  girl,  about  four  years  old,  was  in 
my  arms,  she  saw  the  red  lining  on  one  of  those  hats  and  says  she  :  "0, 
papa,  see  that  funny  hat  I"  Well,  I  thought  it  was  worth  all  it  cost  to 
let  her  see  the  hat — it  was  a  funny  hat.  Mr.  President,  I  vole  in  favor 
of  cutting/down  the  militia  and  the  money  appropriated  for  their  keep- 
ing. There  is  no  need  of  any  militia  in  San  Francisco.  The  working- 
men  that  owns  property,  like  me,  are  not  going  to  get  up  any  riot,  they 
will  help  put  it  down  if  there  is  any  riots. 

Mb.  STEDMAN.  With  permission  of  the  committee  I  wish  to  make 
one  statement.  There  are  several  States  in  this  Union  that  do  not 
appropriate  money  for  the  benefit  of  the  militia. 

Mb.  STUART.  I  call  the  gentleman  to  order.  He  has  spoken  twice 
on  the  same  subject. 

TBI  CHAIRMAN.    The  question  is  on  the  amendment. 


SPIECH   OK   Ua.   MILLBB. 

Mb.  MILLER.  Mr.  Chairman :  It  was  not  my  intention  to  say  any- 
thing on  this  subject;  but  I  think  there  is  danger  of  being  carried  away 
by  prejudice  against  the  militia.  It  is  true,  as  my  friend  from  San 
Francisco,  Mr.  Barbour,  says,  that  the  real  militia  of  the  country  are  the 
independent  freemen  of  the  State— men  who  are  ready.at  the  callof  the 
country,  to  take  up  arms  in  the  country's  defense.  It  is  true,  that  when 
the  great  rebellion  came  upon  the  United  States  in  eighteen  hundred 
and  sixty-one,  the  several  States — the  Northern  States — quickly  raised 
and  equipped  from  this  militia  the  finest  army  that  ever  was  seen  on 
this  continent,  and  perhaps  the  finest  in  the  world.  But  it  roust  be 
remembered  that  in  every  State  there  was  a  militia  system.  Every 
State  had  established  laws  for  the  organization  of  militia.  I  do  not  think 
we  should  take  the  narrow  view  of  the  subject  which  seems  to  have 
prevailed  here.  We  had  better  adopt  the  experience  of  the  other  States 
of  the  Union.  Now,  if  the  militia  have  been  unsatisfactory  in  this  Slate, 
it  does  not  follow  as  a  logical  conclusion  that  you  need  no  militia  here- 
after. The  militia  system  is  the  school  for  the  military  art  in  this  coun- 
try. And  we  found  in  eighteen  hundred  and  sixtj'-one  that  those  States 
which  had  paid  some  attention  to  the  military  art  were  better  prepared 
to  send  forward  organited  troops  than  those  States  which  had  paid  no 
attention  to  these  matters. 

Mention  has  been  made  of  the  State  of  Indiana.  I  have  the  honor 
t*  be  a  native  of  that  State,  and  at  the  time  of  the  breaking  out  of  the 
war  I  was  a  resident  of  that  State.  It  was  the  militia  system  of  that 
State  which  enabled  them  to  organize  a  large  force  at  once,  and  directly 
alter  the  war  began  the  Legislature  was  convened  in  extra  session,  and 
a  militia  law  was  passed  which  authorized,  the  Governor  to  organize 
additional  regiments,  which  he  did.  Senator  Morion — Governor  at  that 
time — would  never  have  had  the  credit  of  being  the  great  war  Governor 
had  it  not  been  for  the  acts  of  the  Legislature  which  I  have  mentioned. 
It  is  true  he  was  a  man  of  such  determined  character,  and  of  such  great 
ability,  that  he  was  capable  of  making  the  most  out  of  the  means  given 
him.  But  he  nor  no  other  man  could  have  done  this  bad  it  not  been 
for  the  acts  of  the  Legislature. 

Mb.  STEDMAN.  'fhis  amendment  provides  that  in  case  of  war  or 
insurrection  we  may  do  the  same  thing. 

Mb.  miller.  I  do  not  know  anything  about  that,  but  the  State 
ought  not  to  wait  till  the  emergency  arises  before  organizing  a  militia 
system.  That  would  be  a  very  snort-sighted  policy,  f  Iwlieve  in  foster- 
ing and  encouraging  the  military  art  in  this  country.  Under  the  policy 
of  the  General  Government  it  can  only  be  fostered  by  the  States.  The 
disiJosition  is  to  cut  down  the  regular  army,  and  the  art  must  be  fostered 
by  the  individual  States.  I  believe  in  a  military  nation.  A  nation  th.it 
exhibits  a  military  spirit  has  the  respect  of  the  world.  There  is  such  a 
thing  necessary  as  force  in  the  government  of  mankind.  It  behooves 
every  nation,  in  order  to  occupy  a  position  of  equality  among  the  nations 
of  the  earth,  to  foster  a  military  spirit. 

Now,  as  to  what  ought  to  be  the  cost  in  the  State  of  California  I  cannot 
say.  I  do  not  know  what  the  amount  ought  to  be.  Of  course,  it  ought 
to  cost  the  very  smallest  sum  possible,  because  the  lazes  of  the  people 
are  already  high  enough.  But,  can  we  not  trust  that  matter  to  the 
Legislature?  Does  not  the  Legislature  decide,  from  session  to  session, 
what  the  appropriations  for  the  maintenance  of  the  government  shall 
be?  It  seems  to  me  we  can  safely  leave  it  to  them.  We  cannot  see 
ipto  the  future.  We  do  not  know  what  orisis  may  arise  in  this  countr>', 
or  what  the  State  of  California  may  be  called  upon  to  do,  aud  it  seeins 
to  me  a  very  unwise  and  short-sighted  policy  to  place  any  limitation 
upon  the  Legislature,  in  the  Constitution.  I  think  we  had  better  leave 
it  to  the  Legislature  to  determine,  from  session  to  session,  what  the 
appropriations  shall  be. 

SPKICH  OF  UB.  BLACKHBR. 

Mr.  BLACKMER.  Mr.  Chairman :  I  did  not  expect  to  discuss  the 
military  question,  and  would  not  now  were  it  not  for  the  purpose  of 
correcting  the  erroneous  impression  which  might  be  obtained  from  the 
remarks  of  some  who  have  addressed  the  committee.  There  is  a  mis- 
understaudiug  in  regard  to  the  report  of  the  Adjutant-General  and 
Controller  in  regard  to  the  cost.  It  was  stated  by  the  gentleman  from 
San  Francisco,  Mr.  Stedman,  that  for  the  year  eighteen  hundred  and 
seventy-seven  the  Legislature  appropriated  ninety-eight  thousand  one 
hundred  and  forty-three  dollars  and  fifty-three  cents  for  the  support  of 
the  militia.  It  is  true  that  was  the  appropriation,  but  he  did  not  tell 
us  that  a  part  of  it  was  to  cover  deficiencies  for  previous  years.  I  will 
read  the  report,  which  shows  all  the  deficiencies : 

Expense  of  Maintaining  State  Militia,  incltiding  Adjutant- General's 
tkjmrtment,  from  July  first,  eighteen  hundred  and  fifty-five,  to  June 
thirtieth,  eighteen  hundred  and  eighty,  as  shoum  by  the  Controllers' 
Reports: 


Teaks. 


Tear  ending 
Year  ending 

Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 
Year  ending 


Jane  30th, 
June  30tb, 
June  30th, 
June  3Uth, 
June  30tb, 
June  30th, 
June  301h, 
June  30th, 
June  30th, 
June  3nth, 
June  30th, 
June  30th, 


1866. 
1857. 
1858. 
1869. 
1860. 
1801. 
1861. 
1863. 
1864. 
1866. 
1866. 
186T. 


Amount  carried  forward „ {697,166  88 


Amount. 


t6,084  31 

4,690  M 

6,863  77 

4,723  50 

e,2»6  86 

4,658  83 

2,442  40 

*  15,669  68 

1 341,960  69 

6,1,362  76 

40,058  39 

100,464  81 
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Tmu. 


Amount 
Te«r  ending 
Ynr  ending 
T(«r  ending 
Tear  ending 
Year  ending 
Tenr  ending 
Year  ending 
Year  ending 
Tear  ending 
Tear  ending 
Tear  ending 
Tmr  ending 
Year  ending 

ToW 


brougbt  forward - 
June  30th,  ISe*  . 
June  Stub,  1869  . 
June  3Wli.  1870  . 
Jure  301h,  1871  . 
JunoSUIli,  1872. 
Juno  30th,  1873  . 
Junt'SOth,  1874. 
Jnne  30tU,  1873  . 
Juno  30th,  1870  _ 
June  3UIli,  1877  . 
June  3mh.  1873  . 
Jono  3Uth,  1879  . 
June  30th,  1880. 


tfi97,16a  m 

87,629  U 

6iM9  55 

39,898  16 

37,327  24 

49,913  17 

72,106  6.'> 

6«,:1(I7  86 

38,404  80 

39,215  96 

98,143  53 

38,772  9(1 

51,414  UO 

01,414  00 


$1,320,223  78 


•  Inctndca  deficiencies,  tC,070  13,  of  11th,  12tli,  13th,  and  Uth  Ascal  f  eare. 

f  for  the  equipment  and  expense*  of  organized  militia. 

1  Includea  deScienc;  appropriatloiu,  $71,359  38,  fur  the  2ath,  26th,  aDil  27lli 
fiacalyeaia. 

I  Includes  deficiency  appropriation,  S3,564. 

I  These  two  appropriations  haTa  not  as  yet  besn  expended,  as  they  are  for  tlie 
present  snd  coming  fiscal  years. 

Members  will  see,  by  referring  to  this,  just  exactly  what  it  has  cost. 
Nov,  in  regard  to  this  proposed  limitation,  it  does  occur  to  me  that  we 
ought  to  leave  the  whole  matter  to  the  Legislature;  and  I  am  willing  to 
allow  that  body  to  determine  what  the  appropriations  shall  be,  according 
to  the  emergencies  that  may  arise.  It  is  not  m  San  Francisco  alone  that 
this  system  is  of  benefit.  There  is  a  long  southern  border  to  this  State, 
where,  whenever  the  time  comes  that  the  troops  are  taken  awa^  from 
that  locality,  there  will  always  be  need  for  a  military  organization. 
Sow,  I  know  last  'Winter  the  troops  were  taken  away  to  fight  the 
Indians,  and  a  raid  was  immediately  made  upon  the  station  down  there, 
near  the  line,  and  the  people  of  San  Diego  were  obliged  to  organize  and 
go  out  thenoselves  and  defend  the  lives  and  pro|>erty  of  the  citizens.  I 
tin  in  favor  of  leaving  this  matter  to  the  Legislature.  They  are  the 
people's  representatives,  just  as  much  as  we  are, and  will  do  their  bidding. 

He.  ST£I>MAN.  I  wish  to  ask  the  gentleman  a  question.  In  that 
place  they  have  riots,  insurrections,  and  war? 

Mb.  BLA.CEMER.  Yes,  sir;  and  they  made  an  assault  npon  a  place 
down  there  near  the  line. 

Ma.  8TEDMAN.    Across  the  line? 

Mr.  BLACKMER.  No,  sir;  and  the  gentleman  reminds  me  of  the 
men  to  whom  Harry  Hotspur  refused  to  surrender  his  prisoners. 

SPIKCB   or   MB.   FII.CHKS. 

Mr.  FILCHER.  Mr.  Chairman:  From  the  discussion,  it  appears 
that  this  is  one  of  the  most  important  questions  that  this  Convention 
will  have  to  deal  with,  and  I  wish  briefly  to  slate  my  views  of  the  mat- 
ter to  this  Convention.  In  the  first  place,  though  I  have  been  edified 
and  ins^cted  by  the  remarks  of  the  Chairman  of  the  committee,  that 
I  am  satisfied  that  the  people  of  this  State  demand  that  this  reduction 
be  made  in  the  number  and  cost  of  the  State  iflilitia.  This  question  has 
li«n  universally  discussed  throughout  the  State  by  the  press  and  among 
the  people,  and  the  universal  sentiment  seems  to  be  that  there  should 
be  a  limit  placed  upon  the  expenditures  for  the  support  of  the  militia. 
TJiere  ought  to  be  some  change  in  the  system.  However,  sir,  I  am 
opposed  to  any  positive  iron-bound  restrictions,  for  the  reason  that  we 
cannot  foresee  the  events  that  may  happen,  and  we  must  leave  it  suffi- 
ciently elastic  to  allow  the  licgislature  to  act  if  occasion  should  require 
it.  I  agree  with  the  sentiments  of  the  gentleman  from  San  Francisco, 
Mr.  Barbour,  that  the  safety  of  American  institutions  rests  upon  the 
patriotism  of  the  people.  Hance,  I  also  agree  with  the  other  gentleman 
iroDi  San  Francisco,  treneral  Miller,  when  he  says  he  believes  in  culti- 
rating  and  fostering  a  military  spirit.  And  to  establish  and  carry  out 
these  ideas,  I  would  advocate  the  adoption  of  this  section  as  proposed  to 
be  amended  by  the  gentleman  from  Alameda,  Judge  Campbell,  providing 
how  the  militia  ma^  be  organized,  providing  how  the  officers  may  be 
chosen,  and  conferring  upon  the  Governor  Ine  power  to  call  out  this 
militia  in  case  of  emerjjency;  and  then  to  go  further,  and  declare  that 
ill  able-bodied  male  citizens  of  this  State  not  exempt  by  law  from  mili- 
laty  duty,  between  the  ages  of  eighteen  and  forty-five  years,  shall  form 
the  mihtia  of  the  State.  Then,  f  think,  it  would  be  wise  to  adopt  with 
that  a  provision  restricting  appropriations  in  time  of  peace  to  the  pay- 
pient  of  the  Adjutant-OoneraVs  expenses  and  salary,  and  of  the  officers 
in  charge  of  the  State  armory,  and  for  the  purchase  of  arms.  We  are 
jet,  to  some  extent,  occupying  rather  a  frontier  position.  We  have  seen 
the  peace  and  quiet  and  safety  of  our  citizens  threatened  within  the 
"«t  twelve  montns.  The  Indian  tribes  from  Washington  Territory  over- 
ran Oregon,  and  even  touched  California  at  one  time,  and  disturbed  the 
ptaee  even  of  this  State,  and  we  sent  arms  and  ammunition  to  the  peo- 
ple of  these  threatened  districts.  Our  State  was  in  a  condition  to  send 
them  arms,  and  that  was  what  was  needed  most  of  all.  California  is  in 
•lOTdition  to-day  to  repel  either  invasion,  insurrection,  or  to  yiiet  dis- 
wAanoe  in  our  own  midst  The  spirit  is  here,  the  military  disposition 
•  here;  and  all  you  have  to  do  is  to  furnish  the  arms,  and  when  occa- 
•oa  reqnirea,  there  will  be  a  vast  army  of  volunteers.  I  think  it  would 
J»  wise  for  us  to  pass  a  provision  here  that  appropriations  may  be  made 
■r  tin  purchase  of  an  ample  supply  of  arms,  and  having  done  that, 
••wikl aik,  what  enemy  dare  invade  us?  It  seems  to  me  that  would 
••Uw  beet  system  we  could  adopt.  The  people  complain  because  they 
■•taxed  to  support  a  lot  of  strutting  peacocks,  instead  of  having  a 
wttia  that  is  adequate;  and  these  men  also  are  exempt  from  many  of 
■•  bntdwu  of  government,  which  the  taxpayers  have  to  shoulder. 
***>  I  do  sot  believe  in  an  armed  militia;  I  oelieve  the  true  militia  of 


the  State  consists  of  the  able-bodied  citizens,  not  exempt  from  military 
duty  by  law.  The  people  are  tired  of  paying  for  uniforms  and  regalia 
for  these  stnitling  peacocks  who  are  an  insult  to  the  men  who  pay  the 
taxes.    I  do  not  bslieve  in  uniforming  a  State  militia. 

Mr.  BARNES.  The  appropriations  that  are  made  by  this  State  only 
provide  for  armories,  and  the  mere  expenses  connected  with  transporta- 
tion.   The  State  does  not  ])av  for  anv  uniforms. 

Me.  FILCHER.    I  understood  s<..' 

Mb.  BARNES.     No,  sir. 

Mr.  FILCHER.    Then  I  am  glad  to  learn  the  fact. 

Mr.  O'DONNELL.  Didn't  they  appropriate  money  last  year  fir 
dress  uniforms? 

Mr.  B.^RNES.     No,  sir;  not  a  dollar  in  any  way. 

Mb.  FILCHER.  That  is  a  small  matter,  f  contend  that  we  do  not 
require  an  organized  militia  in  times  of  peace.  Let  the  State  furnish 
arms,  so  that  if  a  company  wishes  to  organize  in  any  little  town,  for 
instance,  they  can  get  arms  from  the  State  Armory  for  the  purpose 
of  drilling,  by  giving  good  security  for  the  safe  return  of  the  same.  I 
tielieve  in  the  genenil  proposition,  that  it  is  enough  that  the  able-bodied 
citizens  of  the  State  shall  oe  subject  to  the  call  of  the  Governor  in  times 
of  trouble,  and  I  am  satisfied  that  they  will  tje  Iwlter  qualified  to  defend 
our  liberties  than  the  present  militia  of  the  State. 

THK   FBEVIOrS   Ql'KSTION. 

Mr.  LAINE.  Mr.  Chairman:  I  believe  enough  of  the  time  of  this 
Convention  has  been  taken  up  in  the  discussion  of  this  question,  and  I 
therefore  move  the  previous  question. 

The  motion  was  seconded  by  Messrs.  Brown,  Barbour,  Evey,  and 
Wyatt.  • 

Thr  CHAIRMAN.  The  previous  question  has  been  moved  and 
seeonded.    The  question  is.  Shall  the  main  question  be  now  put  T 

Carried. 

Tbk  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  Sonoma,  Mr.  Moreland. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  lost  by  a  vote  of  41  ayes  to  &S  noes. 

Thk  CHAIRMAN.  The  question  is  now  on  the  amendment  offerc<l 
by  the  gentleman  from  Alameda,  Judge  Campbell. 

Me.  EDGERTON.  Mr.  Chairman:  I  rise  to  inquire  if  this  amend- 
ment of  the  gentleman  from  Alameda  makes  the  section  embrace  evcrj'- 
thing  that  is  in  the  present  Constitution? 

The  chairman:    Yes,  sir. 

The  amendment  was  adopted. 

Mr.  STEDMAN.    Mr.  Chairman :  I  offer  an  amendment.  * 

The  SECRETARY  read: 

"  Except  in  case  of  war,  insurcection,  riot,  or  invasion,  the  Legisla- 
ture shall  not  authorize  to  be  expended  or  appropriated  more  than  fif- 
teen thousand  dollars  in  any  one  vear  for  oj;ganizine  and  disciplining 
the  militia,  which  shall  include  all  salaries,  rents,  and  disbursements  of 
every  character  relating  to  the  militia  of  the  State,  and  the  care  of  the 
arms  belonging  to  the  State." 

Mr.  BARNES.    I  rise  to  a  point  of  order. 

IhE  CHAIRMAN.     State  your  point  of  order. 

Me.  BARNES.     That  matter  has  already  been  disposed  of. 

The  chairman.    The  Chair  will  hold  that  it  is  in  order. 

Mb.  MANSFIELD.    Mr.  Chairman :  I  wish  to  offer  an  amendment. 

The  SECRETARY  read: 

"All  militia  organizations  provided  for  by  this  Constitution,  or  by 
any  law  of  this  State,  shall,  while  under  arms,  either  for  ceremony  or 
duty,  appear  only  in  the  uniform  prescribed  for  troops  of  the  United 
States,  and  carry  no  device,  banner,  orflagof  any  State  or  nation,  except 
that  of  the  United  States  or  the  State  of  Califomia." 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Ste<lmon. 

Mb.  VACQliEREL.  I  don't  see  why  he  put  in  the  word  "riot;" 
they  can  make  a  riot  any  day  they  like.  Three  men  may  get  together, 
and  the  Legislature  may  call  it  a  riot,  and  therefore  they  can  order  out 
the  troops.  • 

Division  being  called  for,  the  committee  divided  and  the  amendment 
was  lost  by  a  vote  of  35  aves  to  64  noes. 

Mr.  O'DONNELL.    I  offer  an  amendment. 

The  SECRETARY  read : 

"The  appropriation  made  by  the  Legislature  for  the  military  coinpn- 
nies,  shall  not  exceed,  in  any  one  year,  a  larger  sum  than  ten  ihonsaiid 
dollars." 

Mb.  O'DONNELL.  I  want  that  added  to  Mr.  Campbell's  amend- 
ment. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  aiiieiul- 
ment  proposed  by  the  gentleman  from  San  Francisco,  Dr.  O'Donnell. 

LosL 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the 
gentleman  from  Los  Angeles,  General  Mansfield. 

Mr.  FILCHER.    Mr.  Chairman 

Mb.  cross.    Mr.  Chairman 

Mr.  JOYCE.     Mr.  Chairman 

Mr.  FILCHER.     I  believe  I  have  the  floor. 

The  CHAIRMAN.  Neither  one  of  you  was  recognized.  The  question 
is  on  the  adoption  of  the  amendment. 

Mb.  FILCHER.  What  is  the  amendment — that  they  shall  not  wear 
any  but  the  United  States  uniforms?  I  want  to  vote  intelligently  uj>tm 
this  question. 

[Cries  of  "Question,"  "Take  a  vote,"  "'Vote  it  down,"  "Division," 
"  Division."] 

Me.  FILCHER.    I  would  like  to  know  what  I  am  voting  on. 

Me.  JOYCE.    Mr.  Chairman 

Mb.  BEERSTECHER.    Mr.  Chairman 
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Me.  JOYCE.    Mr.  Chairman:  Mr.  Chairman 

Thi  chairman.  The  gentleman  from  San  Francisco,  Mr.  Joyce, 
Mr.  JOYCE.  The  reason  I  rise  to  make  a  remark  or  two  is  simply 
this:  I  appeal  to  any  man  if  these  regimenta  will  not  march  to  the  very 
canon's  mouth,  carrying  their  own  flag  as  well  as  the  United  States  Hag, 
and  why  should  this  insult  be  offered  to  these  men  ?  These  German  and 
Irish  regiments,  maybe  once  a  year  start  out  for  target  practice,  carrying 
their  own  flag  as  well  as  the  United  States  flag,  and  I  don't  see  what 
harm  it  does.  I  don't  see  why  this  spirit  should  be  shown  here  in  regard 
to  this  matter.  I  hope  this  amendment  will  not  be  adopted.  It  is  an 
outrage  and  an  insult  upon  the  age,  and  I  hope  the  Convention  will  vote 
it  down. 

RKMABKS   OF   MB.    BKKRSTKCHXR. 

Mb.  6EERSTECHER.  Mr.  Chairman :  It  seems  to  me  that  this  reso- 
lution is  aimed  directly  at  the  foreign  military  companies  and  societies. 
It  provides  that  they  shall  carry  no  flag,  banner,  or  device  when  they 
are  marching,  either  for  duty  or  ceremony,  and  that  they  shall  dress 
only  in  the  uniforms  prescribed  for  United  States  troops.  I  don't  see 
any  objections  to  any  independent  military  companies  carrying  their 
own  flag.  We  know  that  regiments  nearly  always  carry  battle  flags, 
and  if  a  society  desire  to  carry  their  own  banners  in  connection  with  the 
United  States  flag,  what  possible  objection  can  there  be  to  it?  It  seems 
strange  that  Germans,  Irishmen,  or  Frenchmen,  if  they  choose,  cannot 
be  allowed  to  carry  the  flag  of  their  country  in  connection  with  the 
American  flag.  What  harm  is  there  in  it?  I  hope  this  resolution  will 
be  promptly  voted  down  by  this  Convention.  If  it  is  not  voted  down 
here  I  wish  to  see  the  ayes  and  noes  taken  upon  it  frhen  we  come  into 
Convebtion,  when  I  hope  to  see  gentlemen  put  themselves  on  record 
upon  that  point.  There  are  a  number  of  independent  organizations  in 
San  Francisco — independent  military  organizations — that  are  willing  at 
any  time  to  answer  the  call  of  the  Governor  of  this  State,  and  the  only 
fliw  they  recognize  is  the  stars  and  stripes,  and  they  calculate  to  stand 
under  that  flag,  and  light  for  that  flag,  and  at  the  same  time  if  they 
desire  to  carry  any  other  banner  they  should  be  allowed  the  liberty  of 
doing  so;  but  they  do  not  desire  to  be  coerced  or  bound  down.  I  hope 
the  amendment  will  be  promptly  voted  down,  for  no  such  provision  is 
necessary  in  the  Constitution. 

RIHABES   OF   MR.   BARTON. 

Mr.  barton.  Mr.  Chairman  :  If  I  can  have  the  attention  of  the 
Convention  for  a  few  moments,  I  would  like  to  express  myself  upon 
this  question.  This,  sir,  is  one  of  the  American  States  of  this  American 
Union,  and,  sir,  this  is  a  Constitutional  Convention  being  held  to-day 
iiAhe  State  of  California,  which  is  one  of  the  States  belonging  to  that 
Union.  And,  sir,  while  I  recognize  every  citizen  as  an  American, 
wherever  he  may  be  born,  yet,  when  he  adopts  this  as  his  country  and 
becomes  an  American,  I  want  him  to  work  under  the  stars  and  stripes, 
and  none  other.  I  want  them  to  go  to  battle  under  the  stars  and  stripes, 
the  flag  under  which  we  acliieved  our  liberties,  and  I  say  that  any  man 
who  claims  a  seat  here  who  is  not  willing  to  go  to  battle  under  the 
glorious  old  stars  and  stripes,  is  not  worthv  the  name  of  an  American. 
He  is  not  worthy  of  a  seat  upon  the  floor  of  this  Convention.  [Applause.] 
He  has  no  business  to. occupy  a  seat  in  a  body  called  for  the  purpoA  of 
framing  a  Constitution  for  one  of  the  great  free  States  of  this  American 
Union.  Let  him  take  his  own  flag  and  carry  it  where  he  pleases;  but 
when  the  Governot'  of  the  State  calls  upon  Americans  for  military  ser- 
vices, let  them  march,  as  American  citizens,  to  the  field  of  duty  under 
the  stars  and  stripes,  and  none  other.  V/e  know  no  other  flag.  We 
propose  to  stand  as  a  solid  phalanx  of  American  citizens.  I  want  to  see 
nothing  else  established,  nothing  else  recognized  but  the  American  flag, 
and,  sir,  I  desire  to  place  myself  upon  record  in  this  matter.-  I  am 
willing  that  my  children  and  my  grandchildren  shall  point  to  my  vote 
upon  this  proposition,  and  I  am  sure  they  will  never  have  cause  to 
blush  when  they  read  the  vote.     [Applause.] 

Thx  CHAIRMAN.    The  question  is  on  the  amendment. 

RKMARKS   OF   MR.   WEST. 

Mr.  WEST.  Mr.  Chairman  :  I  hope  this  amendment  will  be  adapted. 
I  believe  the  gentleman  from  San  Francisco  does  not  understand  the 
full  import  and  nature  of  the  amendment.  It  does  not  prohibit  inde- 
pendent organizations  and  societies  from  carrying  any  flag  or  device 
which  they  may  desire  to. 

Mr.  BEERSTECIIER.  I  would  ask  the  gentlemen  whether  it  would 
not  be  competent  for  the  Legislature  of  this  State,  at  any  time,  to  frame 
•  a  law  so  as  to  oblige  every  independent  company  in  the  State  to  organ- 
ize parsuant  to  that  law  7 

Mr.  WEST.  Certainly.  But  if  they  wished  to  remain  independent 
as  a  regiment  of  their  own  nationality,  as  an  independent  organization, 
there  is  nothing  to  prevent  their  carrying  their  own  colors  or  banners, 
because  they  do  not  stand  in  the  light  of  military  companies  acting 
under  the  laws  of  this  State.  Therefore,  I  hope  the  amendment  will  be 
adopted.  It  is  proper  and  right,  and  I  believe  it  is  the  sense  of  this 
Convention  that  it  should  be  adopted. 

Mr.  JOYCE.  How  would  it  be  in  case  of  invasion  or  war,  when  the 
whole  foreign-born  regiments  are  called  into  action.  Would  that  pre- 
vent them  from  carrying  their  own  native  flags. 

Mr.  west.  When  tliey  are  called  into  action  they  will  be  acting 
under  the  laws  of  the  United  States,  and  when  they  are  called  to 
duty  to  defend  this  State  they  will  be  acting  under  the  laws  of  this 
Stote. 

Me.  TULLY.  What  is  the  objection  to  companies  carrying  their  own 
fla«s? 

Mb.  west.  The  objection  is  that  the  American  flag  is  the  flag  that 
Americans  ought  to  carry,  and  not  the  flags  of  other  nations.  I  hope 
the  amendment  will  prevail. 

Mb.  HUESTIS.    I  move  the  previous  question. 


No  second. 

Mb.  O'DONNELL.  There  is  no  such  clause  in  the  Constitution  of  the 
United  States  as  that.  What  is  the  idea  of  not  allowing  any  other  flag 
but  the  American  flag  to  be  carried  in  the  streets?  I  see  no  necessity 
for  any  such  provision  as  that. 

Tui  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  lost  by  a  vote  of  35  ayes  to  60  noes. 

Mr.  STEDMAN.     Mr.  Chairman:    I  wish  to  offer  an  amendment. 

Mr.  STUART.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again.  - 

No  second. 

Thr  SECRETARY  read  the  amendment : 

"Except  in  case  of  war  or  insurrection,  the  Legislature  shall  not 
authorize  to  be  expended  or  appropriated  more  than  twenty  thousand 
dollars  in  any  one  year  for  organizing  and  disciplining  the  militia, 
which  shall  include  all  salaries,  rents,  and  disbursements  of  every 
character  relating  to  th«  militia  of  the  State,  and  the  care  of  the  arms 
belonging  to  the  State." 

Me.  MANSFIELD.    Mr.  Chairman :  I  desire  to  offer  an  amendment 

The  SECRETARY  read: 

"  Sec.  6.  No  appropriation  for  the  support  and  maintenance  of  the 
militia  of  this  State,  except  for  the  pay  of  the  Adjutant-General  and 
State  Armorer,  shall  be  made  in  time  of  peace." 

Mr.  STUART.    I  move  to  lay  it  on  the  table. 

The  chairman.  It  is  not  in  order  to  lay  on  the  table  in  Com- 
mittee of  the  Whole. 

Mr.  HUESTIS.    I  move  the  previous  question. 

Tbe  chairman.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Los  Angeles,  Mr.  Mansfield. 

Lost  on  division,  by  a  vote  38  ayes  to  67  noes. 

Mr.  FILCHER.    I  have  an  amendmant  to  offer. 

The  secretary  read : 

"  No  appropriation  of  money  shall  be  made  by  the  Stat«  for  militia 
purposes  in  time  of  peace,  except  for  the  purchase  of  arms  and  ammu- 
nition, and  the  salaries  of  Adjutant-General  and  State  Armorer." 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Lost. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  San  Francisco,  Mr.  Stedman. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  lost  bv  a  vot«  of  44  ayes  to  £3  noes. 

Mb.  MORELAND.  Mr.  Chairman:  I  have  an  amendment  to  ofifer 
to  be  added  to  tbe  section. 

The  secretary  read : 

"  No  appropriation  for  the  support  of  the  militia  shall,  in  any  one 
year,  exceed  the  sum  of  thirty  thousand  dollars,  except,  in  case  oiyrar, 
insurrection,  or  invasion,  public  necessity  may  require  it." 

The  CHAIRMAN.  "The  question  is  on  the  adoption  of  the  amend- 
ment. 

Lost  on  a  division  vote:  ayes,  37;  noes,  5S. 

Mb.  CAMPBELL.  If^t  is  in  order,  I  will  move  to  strike  out  all  the 
succeeding  sections,  so  that  the  Constitution  will  stand  just  as  it  now  is. 

The  CHAIRMAN.  It  is  not  in  order.  Whein  we  reach  the  next  sec- 
tion you  can  move  to  strike  it  out.    The  Secretary  will  read  section  tvo. 

The  secretary  read : 

Sec.  2.  Officers  of  the  militia  shall  be  elected  or  appointed  in  such 
manner  as  the  Legislature  shall,  from  time  to  time,  direct,  and  shall  be 
commissioned  by  the  Governor. 

Mb.  CAMPBELL.    Mr.  Chairman :  I  move  to  strike  out  section  two. 

The  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  sec- 
tion two. 

Carried,  and  the  section  was  stricken  out. 

The  CHAIRMAN.    The  Secretary  will  read  section  three. 

The  SE(;RETARY  read: 

Sec.  3.  No  general  officer  shall  be  removed  from  office  except  by 
the  Senate,  on  the  recommendation  of  the  Governor,  stating  the  grounds 
on  which  removal  is  recommended,  or  by  a  decision  of  a  Court-martial 
in  accordance  with  military  custom.  No  officer  of  the  militia  shall  be 
removed  from  office  for  political  reasons. 

Mr.  CAMPBELL.  Mr.  Chairman:  I  move  to  strike  out  section  three 
of  the  report,  for  the  same  reasons  given  before. 

The  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  Alameda  to  strike  out  section  three. 

Carried,  and  the  section  was  stricken  out. 

The  secretary  read  section  four: 

Sec.  4.  The  Governor  shall  be  Commander-in-Chief  of  the  militia 
of  the  State.  He  shall  have  power  to  call  them  forth  to  execute  tbe 
laws  of  the  State,  to  suppress  insurrections,  and  repel  invasions. 

Mr.  CAMPBELL.  Mr.  Chairman:  I  move  to  strike  out  section  four, 
upon  the  same  grounds. 

Carried,  and  the  section  was  stricken  out 

The  chairman.    The  Secretary  will  read  section  five. 

The  SECRETARY  read: 

Sec.  6.  The  ofBcers,  musicians,  and  members  of  the  State  militia, 
who  comply  with  all  military  duties  as  provided  by  law,  shall  be  enti- 
tled to  tbe  loUowiug  privileges  and  exemptions,  viz.:  Exemption  from 
payment  of  poll  tax,  road  tax,  and  head  tax  of  every  description: 
exemption  from  jury  duty  and  exemption  from  serving  on  any  posse 
coniitatus.  All  oflicers,  non-commissioned  officers,  musicians,  and 
privates,  who  have  faithfully  served  in  the  military  service  of  tbe  State 
for  seven  consecutive  years,  and  received  the  oertiiicate  of  the  Adjutant- 
General  certifying  the  same,  shall  thereafter  oe  exempted  firom  further 
military  or  jury  service,  except  in  time  of  war. 
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Mb.  TULLY.  Mr.  Chairman :  tmove  to  strike  out  section  five  of  the 
report. 

Mb.  BARNES.    I  wish  to  say  a  word  in  regard  to  this. 

[Cries  of  "  Leave  I "  "  Leave  I "] 

Mr.  BARNES.  I  do  not  ask  leave — I  demand  it.  This  is  found  in 
all  the  States  having  an  organized  militia. 

Tbk  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Santa  Clara,  to  strike  out  the  section. 

Carried. 

TaB  SECRETARY  read  section  six : 

Bbc  6.  Every  officer  or  member  of  the  State  militia  wounded  or 
disabled  in  the  service  of  the  State,  shall  have  reasonable  expenses  paid 
him;  and  the  widows  and  children  of  members  killed  in  the  service  of 
the  State  shall  be  provided  for  by  the  Legislature. 

Mr.  O'DONNELL.     Mr.  Chairman  :  I  move  to  strike  out  section  six. 

Mr.  CROSS.  I  do  not  wish  to  make  a  speech,  but  I  wish  to  say  that  I 
am  in  favor  of  this  section,  and  I  hope  it  will  not  be  stricken  out. 

Thb  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

Carried. 

Mb.  BARBOUR.    Mr.  Chairman :  I  offer  a  new  section. 

Mb.  CAMPBELL.    There  is  a  supplementary  report  here. 

UtMORITT  BBPOBT. 

Hr.  PsEnimT :  We,  the  nndenrigned,  it  imparity  or  yoar  Committee  on  Ullltai7 
Afidrs,  beg  leaTc  to  report  the  following  addiUonol  section  for  Insertion  in  the  arti- 
cle on  militia,  In  the  new  Constitution ; 

Sacnox  — .  Except  in  case  of  war  or  insurrection,  the  I/egielature  ihall  not 
aatlioriz£  to  be  expended,  or  appropriated,  more  tlian  twontj-flve  thoaeand  dollars 
in  any  one  year  for  organizing  and  diicipllnlng  the  militia,  which  shall  Include  all 
salaries,  all  rente,  and  disbursements  of  every  character  relating  to  the  militia  of  the 
State,  ajid  care  of  the  anna  belonging  to  the  State.  Xor  shall  the  nnmber  of  nnl- 
formed  militia  in  the  State  exceed  ten  companies  of  one  hundred  and  twenty  men 
rank  and  file  each ;  providtd,  that  at  the  expiration  of  ten  yeara  from  the  time  of 
th«  adoption  of  this  ConsUtntion,  the  Legislature  shall  have  the  power,  notwitb- 
stnndlag  this  section,  to  increase  the  allowance  hereby  made,  and  the  number  of 
onifonacd  militia  hereby  allowed. 

JOHN  C.  8TEDHAN, 
.  E.  V.  SMITH, 
J.  0.  BROW.N, 
■WM.  8.  MOFFAT, 
THOS.  H.  ESTBT, 
BAHLET  DAVIS. 

Mb.  CAMPBELL.    I  desire  to  move  to  strike  that  out. 

TaB  CHAIRMAN.  It  is  not  in  order,  as- it  is  not  before  the  Conven- 
tion as  an  article.  The  Secretary  will  read  the  new  section  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Barbour. 

Thb  SECRETARY  read: 

"The  militia  of  the  State  shall  consist  of  all  able-bodied  white  male 
residents  of  the  State  between  the  ages  of  eighteen  and  forty-five,  except 
such  persoiu  as  may  be  exempt  by  the  laws  of  the  United  States  or  of 
this  State." 

Mr.  AYERS.  Mr.  Chairman:  I  move  that  the  word  "white"  be 
■tricken  oat. 

Mb.  BARBOUR.     I  accept  the  amendment. 

Mb.  CONDON.  I  move  to  amend  by  striking  out  the  word  "  resi- 
dent," and  inserting  the  word  "  citizen." 

Mb.  BLACKMER.  I  would  suggest  to  the  gentleman  to  make  the 
maximum  fifty  years.  Too  many  members  of  the  Convention  would 
be  exempt,  if  you  put  it  at  forty-five. 

Mb.  TuLLY.  I  hope  this  amendment  will  be  voted  down.  I  think 
the  whole  subject-matter  ought  to  be  left  to  the  Legislature. 

Thb  CHAIRMAN.    The  question  is  on  the  adoption  of  the  section. 

Mr.  GRACE.  Mr.  Chairman :  I  want  to  see  every  man  who  is  pro- 
tected by  the  flag  come  to  the  front  and  fight  for  it,  and  defend  the 
country,  and  I  want  the  Chinamen,  if  they  are  going  to  stay,  to  be 
made  to  fight  in  defense  of  the  flag  that  protects  them. 

Mb.  CAMPBELL.  Mr.  Chairman  :  I  hope  we  will  stand  by  the  old 
Constitution  as  it  is.  You  have  provided  in  this  first  section  that  the 
Legislature  shall  provide  by  law  for  the  organizing  and  disciplining  of 
the  militia  of  this  State.  Now,  if  we  go  on  and  provide  that  that  militia 
shall  consist  of  all  the  able-bodied  men  in  the  State  between  the  ages  of 
eighteen  and  forty-five,  you  provide  that  the  Legislature  will  have  to 
organize  and  discipline  over  one  hundred  thousand  men.  licave  these 
matters  of  detail  to  the  Legislature,  where  they  belong.  This  is  a  suit- 
able matter  for  the  Legislature  to  deal  with,  and  has  no  business  in  the 
Oonatitution. 

Mr.  B.\RB0UR.  As  I  explained  before,  we  ought  to  define  who  are 
the  militia  of  the  State,  and  this  is  a  very  iiqportant  declaration.  There 
is  nothing  inconsistent  whatever  between  this  and  the  first  part  of  the 
section,  that  the  Legislature  shall  provide  by  law  for  the  organizing  and 
dioeiplining  of  the  State  militia.  This  merely  defines  who  are  the 
militia.  Now,  sir,  I  say  this  is  a  usual  provision  found  in  all  the  State 
Conatitotions,  and  there  is  a  necessity  for  it,  because  they  may  all  be 
called  on  by  the  Governor.  Not  only  those  who  organized  into  com- 
panies, but  the  whole  body  of  able-bodied  men  in  the  State  of  the  pre- 
scribed age.  There  is  no  inconsistency  or  absurdity  in  it  at  all.  The 
Iiegisiatare  majr  or|»nize  such  portions  of  that  militia  as  they  in  their 
wiailom  may  think  oest,  but  the  true  militia  of  the  country  is  the  great 
body'  of  the  citizens.  It  does  not  have  any  such  meaning  as  that  placed 
opoQ  it  by  the  gentleman  from  Alameda. 

Ub.  AYERS.  I  object  to  limiting  the  power  of  the  State  to  a  certain 
a^a^  In  times  of  great  emergencies  the  State  may  have  exhausted  its 
power  and  still  not  have  enoagh  men.  I  want  that  power  left  to  the 
Lniaiaiare.^I  am  opposed  to  the  amendment. 

Mb.  BBOWN.  I  thought,  sir,  a  few  moments  ago, that  this  thing  was 
anxauled,  but  it  seems  not.    Gentlemen  keep  springing  amendments 

*  new  aactions.    I  think  the  Convention  is  ready  to  vote,  and  the 


odI^  way  for  us  to  do  is  to  vote  down  all  amendments  and  adopt  the 
section  in  its  present  shape. 

Thb  chairman.    The  question  is  on  the  amendment 

Lost. 

Thb  chairman.  The  question  is  on  the  adoption  of  the  new 
section. 

Lost  on  division — ayes,  22 ;  noes,  91. 

Mr.  LARKIN.  I  move  that  the  committee  rise,  report  back  the 
article  with  the  amendments,  and  recommend  that  it  he  adopted  as 
amended.  , 

Carried. 

IN  CONVENTION. 

The  president.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  the^  have  had  under  consideration  the 
report  of  the  Committee  on  Military  Affairs,  have  adopted  certain 
amendments  thereto,  and  report  the  same  to  the  Convention,  recom- 
mending the  adoption  of  the  report  as  amended.  If  thereisnoobjection 
the  usual  number  will  be  ordered  printed, 

liavb  or  aBsiNCE. 

Me.  BROWN.    I  ask  four  days'  leave  of  absence  for  Mr.  Casserly. 
Granted. 

ADJOQENUENT. 

Mr.  HUESTIS.    I  move  to  adjourn. 
Carried. 

And  at  five  o'clock  and  fifteen  minutes  F.  M.  the  Convention  stood 
adjourned  until  nine  o'clock  and  thirty  minutes  A.  u.  to-morrow. 


Reddy, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Schomp, 

Shafler, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th -District, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 


EIGHTY-FIRST   DAY. 

•  SiCEAHENTO,  Tucsday,  December  17th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  aa  follows: 

PEESEKT. 

Andrews,  Heiskell, 

Ayers,  Herold, 

Barbour,  Hilbom, 

Barnes,  Hitchcock, 

Barry,  Holmes, 

Barton,  Howard, 

Beerstecher,  Huestis, 

Belcher,  Hughey, 

Biggs,  Hunter, 

Blackmer,  Inmon, 

Boggs,  Johnson, 

Brown,  Joyce, 

Burt,  Eelley, 

Campbell,  Keyes, 

Caples,  Kleine, 

Chapman,  Lampaon,   • 

Charles,  Larkin, 

Condon,  Larue, 

Cowden,    '  Lewis,  Swenson, 

Cross,  Lindow,  Terry, 

Crouch,  Mansfield,  Thompson, 

Davis,  Martin,.of  Santa  Cruz,  Tinnin, 

Dean,  McCallum,  Townsend, 

Dowling,  McConnell,  TuUy, 

Doyle,  McCoy,  Turner, 

Dudley,  of  Solano,  McNutt,  Tuttle, 

Estee,  Miller,  Vocquerel, 

Estey,  Mills,  Van  Dyke, 

Farrell,  Moffat,  Van  Voorhies, 

Filcher,  Moreland,  Walker,  of  Tuolumne, 

Finney,  Morse,  Webster, 

Freeman,  Nason,  Weller, 

Freud,  Nelson,  Wellin, 

Garvey,  Neunaber,  West, 

Glascock,  O'Donnell,  Wickes, 

Gorman,  Ohieyer,  White, 

Grace,  O'Sullivan,  Wilson,  of  Ist  District, 

Hale,  Overton,  Winans, 

Harrison,  Porter,  Wyatt, 

Harvey,  Prouty,  Mr.  President. 

ABSEHT. 

Bell,        '  Hager,  Murphy, 

Berry,  Hall,  Noel, 

Boucher,  Herrington,  PuUiam, 

Casserly,  Jones,  Rolfe, 

Dudley,  of  San  Joaquin,  Laine,  Schell, 

Eogon,  Lavi^e, '  Swing, 


Edgerton, 
Fawcett, 
Graves, 
Gregg, 


Martin,  of  Alameda,      Walker,  of  Marin, 
McComas,  Waters, 

McForland,  Wilson,  of  Tehama. 


LEAVE  OF    ABSENCE. 


One  day's  leave  of  absence  was  granted  Messrs.  McFarland,  Noel,  and 
Martin,  of  Alameda. 

Leave  of  absence  for  one  day  was  granted  Messrs.  Edgerton,  Schell, 
and  Jones,  on  account  of  sickness. 
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DEBATES  AND  PROCEEDINGS 


Tuesday, 


Indefinite  leave  of  absence  was  granted  Messrs.  FulHam  and  MiA^hy, 
on  account  of  sickness. 

THE  JODRKAL. 

Mr.  FRKUD.  Mr.  President:  I  move  tbat  the  readingof  the  Journal 
be  dispensed  with  and  the  same  approved. 

Carried. 

lAMD  AND  H0UR3TKAD   BXIMPTIOK. 

Mb.  O'SULLIVAN  presented  the  following  minority  report  from  the 
Committee  on  Ijands  and  Homestead  Exemption : 
Mr.  PftHSiDiCNT:  Tb«  undersigned,  a  nilnoritjr  of  the  CommlttM  on  Lands  and 

Homestead  Exemption,  dtfl»ent  frum  the  report  of  th*  miOority  of  said  committee,  in 
so  Cir  a«  they  recommend  that  no  further  action  be  taken  on  amendment  naniber 
one  handredand  forty-three,  "relating  to  land  tenures  and  limitation  of  ownership," 
and  beg  leave  to  present  their  reasoni  for  such  dLssent. 

The  subject  of  land  monopoly  we  regard  as  uue  of  paimmount  importance  to  the 
people  of  Catifumia.  It  is  su  from  the  gouerally  admitted  Cact  that  it  exlflte  here  as 
a  gigantic  ctII,  without  a  single  redeeming  feature.  We  hold  that  It  is  one  of  the 
first  duties  of  a  just  goremment  to  abate  an  evil  so  great  and  threatening  in  its  char- 
acter as  ISnd  monopoly  confessedly  is,  by  instituting  reforms  which  will  lead  to  the 
equitable  distribution  of  the  land  among  the  people,  and  its  general  ownership  by 
the  actual  tiller*  of  the  soil.  lAud  is  the  basis  and  source  of  all  wealth.  Its  poaaea- 
■ion  gives  power,  and  tbey  who  own  the  land  of  a  country  will  Inevitably  rule  that 
country.  If  ownership  of  tlie  land  is  to  be  granted  to  and  remain  in  the  hands  of  a 
few  i>ersons,  as  Is  now  actually  the  case  in  this  State  in  a  great  measure,  our  theor>' 
of  government  is  a  delusive  shnm,  and  all  our  Fourth  of  July  tallc  about  human 
rigbts,  equality,  etc.,  a  senseless  moclcery. 

It  will  be  well  here  to  take  a  brief  glauce  at  the  histOT7  of  land  tiiles  In  Califoi^ 
nia,  and,  incldeqtally,  at  the  origin  and  growth  of  land  monopoly.  At  the  period 
of  the  American  conquest  and  acquisition  of  California,  it  was  sparsely  settled  by  a 
branch  of  the  Spanish-Mexican  race,  each  family  occupying  a  large  tract — genentlly 
several  leagues  in  extent — granted  to  them  by  the  Uexican  Government.  By  the 
terms  of  the  treaty  of  peace  between  our  Ooremment  and  that  of  Mexico,  It  was 
stipulated  that  all  rigbts  of  property  posseeaed  by  the  iobabitanta  of  the  transferred 
territory  should  be  respected. 

The  Mexican  s^-stem  of  granting  large  tracts  of  land,  however  liberal  it  may 
appear,  is  undoubtedly  a  vicious  system,  for  it  leads  directly  to  land  monopoly — to  a 
condition  of  things  similar  to  that  of  feudalism  in  Europe,  M^ere  the  great  mass  of 
the  people  are  landless  and  homeless  in  countries  whose  soil  they  and  their  fore- 
fathers have  tilled  for  thousands  of  years.  But  simpTy  considering  the  legality  of 
their  claims  to  the  large  grants  held  by  them,  the  Mexican  inluibltants  of  California, 
when  it  passed  into  our  hands,  are  blameless  for  the  vicious  system  of  land-holding 
which  originated  under  their  former  system  of  government.  In  tlio  early  days  ot 
our  American  settlement  of  the  country,  it  was  generally  thought  the  evHs  resulting 
from  the  great  kize  of  the  Mexican  grants  would  decrease  in  the  coarse  of  time,  and 
that  excessive  holdings  would  gradually  diminish  through  the  subdivision  and  sale 
of  the  large  ranchos.  On  the  contrary,  the  curse  of  land  monopoly  has  increased  to 
an  extraordinary  extent.  The  pernicious  example  of  the  great  Mexican  grants  has 
proved  a  legacy  of  evil  to  California.  It  stimulated  the  acquiDitirenese  of  a  certain 
class  of  our  own  people  in  the  direction  of  land  grabbing,  and  the  peculiar  facilities 
existing  here  for  the  promotion  of  their  designs  have  enabled  a  few  persona  to 
become  lords  of  more  acres  than  were  embraced  in  the  largest  of  the  old  Mexican 
ranchos. 

Data  as  to  the  exact  amount,  or  even  a  near  approximation  to  It,  of  land  held  hy 
the  inhabitants  of  California  in  eighteen  hundred  and  forty-six,  are  not  accessible 
to  us.  The  Mexican  grants^  however,  were  mainly  cooflned  to  the  coast  conntiee, 
and  did  not  cover  even  a  tithe  of  their  area,  as  the  numerous  preemption  settlements 
subsequently  made  in  those  counties  attest.  It  is  safe  to  assert  that  but  a  small 
fraction  of  the  valuable  arable  land  of  the  State  was  covered  by  genuine  Mexican 
grants.  The  great  Sacramento  and  San  Joaquin  Valleys  had  few  grants  located  In 
them  ;  and  tlie  same  may  be  said  of  all  the  wMtem  slope  of  the  Sierra  Nevada,  which 
includes  a  large  section  of  tlie  State. 

As  the  agricultural  interest  began  to  be  developed,  towards  the  close  of  the  pros- 
perous placer  mining  era,  and  land  incrAsed  in  valoe  through  the  demand  for  its 
use,  the  monopolists  commenced  acquiring  large  tracts  throughout  the  State,  by 
one  means  or  another,  until  now  a  few  persons  pretend  to  hold  posseesion  of  vast 
estates — some  of  them  containing  from  one  hundred  thousand  to  four  hundred 
thousand  acres.  We  give  a  few  of  the  figures  from  the  Assessors'  reports  for  eighteen 
hundred  and  seventy-two:  Miller  &  Lux,  three  hundred  and  forty-three  thousand 
acres;  Blxby,  Kllnt  &  Company,  four  hundred  and  thirty-four  thousand  acres;  W.  8. 
Chapman,  two  hundred  and  fifty  thousand  acres;  the  Hallroad  Company,  two  hun- 
dred and  ninety-one  thousand  acres;  Charles  McLaughlin,  two  hundred  and  forty- 
nine  tfaotumnd  acres;  Mm.  Benle,  one  hundred  and  seventy-three  thousand  acres; 
the  Philadelphia  and  California  Petroleum  Company,  one  hundred  and  thirty-one 
thottfand  acres;  H.  W.  Pierce,  one  hundred  and  six  thousand  acres;  Dlbblee  A  Hol- 
li8ter,one  hundred  thousand  acres;  and  J.  B.  Haggin,  two  hundred  thousand  acres, 
assessed  to  him  in  Kern  County  in  eighteen  hundred  and  seventy -seven. 

In  addition  to  these,  let  us  quote  a  few  more  facts  and  figures:  From  a  tabular 
statement  published  by  the  State  Board  of  Kqualixation  in  eighteen  hundred  and 
seventy-two,  we  learn  that  there  were  at  that  time  twenty-seven  thousand  nine  hun- 
dred and  ninety-six  farms  of  one  hundred  acres  and  upwards,  assMsed  in  the  State, 
containing  a  total  acreage  of  twenty-three  million  three  hundred  and  forty  thousand. 
Tbeee  farms  are  classified  into  nine  different  classes.  The  first  class,  which  embraces 
twenty-tliree  thousand  three  hundred  and  fifteen  farms,  containing  from  one  hun- 
dred to  five  hundred  acres  each,  has  a  total  acreage  of  four  million  six  hundred  and 
sixty-three  thousand.  The  ninth  class,  which  Includee  one  hundred  and  twenty- 
two  farms,  containing  twenty  thousand  acres  and  upwards,  has  a  total  acreage  of 
eight  million  seven  hundred  and  eighty-two  thousand,  which  ts  an  average  of  sev- 
enty-one thousand  six  hundred  and  furty-seven  acres  each.  These  one  huudred  and 
twenty-two  large  farms  embrace  double  the  quantity  of  land  comprised  in  the 
twenty-three  thousand  three  hundred  and  fifteen  small  farms  of  the  first  class — one 
of  the  most  startling  facts  ascertained  by  examination  of  the  figures  furnished  in 
the  reports  t 

Further,  the  area  occupied  by  our  twenty-seven  thousand  nine  hundred  and 
ninety-six  farms  of  one  hundred  acres  and  upwards,  embracing  twenty-three  million 
three  hundred  and  forty  thousand  nine  hundred  acres  In  all,  is  larger  than  the  whole 
cultivated  area  of  the  State  of  Ohio.  That  State,  with  twenty-one  million  acres  of 
Itind  under  cultivation,  has  one  hundred  and  ninety-five  thousand  farms,  the  majority 
of  which  are  below  one  hundreii  acres  each.  California,  with  twenty-seven  thou- 
sand nine  hundred  and  ninety-six  farms,  has  already  disposed  of  two  million  acres 
of  land  more  than  is  uuder  tillage  in  Ohio.  In  the  latter  State  there  are  but  sixty- 
nine  farms  exceeding  one  thousand  acres.  Here  there  am  two  thousand  two  hundred 
and  ninety-eight  of  that  class,  and  they  embrace  nearly  seventeen  million  acres  of 
land. 

We  supplement  these  figures,  which  are  peculiarly  startling  and  suggestive,  with 
the  following  calculation  :  The  twenty-three  million  three  hundred  and  forty  thou- 
sand acres  of  land  in  this  State  now  occupied  by  only  twenty-seven  thousand  nine 
huudred  and  ninety-six  farms.  If  Bubdivide<l  into  holdings  of  one  hundred  and  slx^y 
acres  each,  would  make  exactly  one  hundred  and  forty-five  thousand  eight  hundred 
and  sixty-five  farms;  and  reckoning  that  each  family  owning  a  farm  would  consist 
of  at  least  four  persons,  this  would  give  us  a  total  agrlcultnral  population  of  five 
hundred  and  eighty-three  thousand  four  hundrt^  and  sixty  persons,  or  nearly  quite 
as  much  as  the  present  total  population  of  California. 
It  ts  quite  evident  Uiat  such  of  the  large  landed  properties  of  Califomls  as  were 


not  originally  covered  by  genuine  Mexican  grants  have  not  been  honestly  acqaired 
through  operation  of  the  precfmption  laws  of  the  United  States,  the  letter  and  intent 
of  which  aim  to  limit  each  person  to  tlie  acquisition  of  one  hundred  and  sixty  acres 
of  land.  Indeed,  frum  the  numerous  evidences  of  fraud  perpetrated  in  the  later 
acquirements  of  landel  property  here,  and  the  dubious  legality  of  the  titles  by  which 
many  large  estates  i  n  th  is  SUte  are  held,  there  Is  ground  for  the  belief  that  a  majority 
of  these  monopolies  have  grown  op  torougfa  a  total  dkr^;ard  of  strict  law  and 
Justice. 

Some  of  these  ontrageous  robberies  of  the  public  domain  have  been  engineered 
through  specious  but  dishonest  Acts  pamed  by  the  State  Legislature  and  by  (;ongreas, 
regarding  swamp,  timber,  mineral,  so  called  desert  lands,  etc.  The  audacity  of  theae 
swindles  Is  astounding,  and  yet  the  people  and  press  of  Callfbrnia  have  appamitly 
looked  on  almost  without  a  murmur,  and  certainly  without  any  adequate  attempt  to 
prevent  them.  Forged  Mexican  grants  have,  also,  in  numerous  instaocea,  beea 
floated  over  coveted  portions  of  tlie  public  lands,  and  though  aome  of  these  have 
l>cen  proved  to  be  fraudulent,  others  have  been  succenfully  carried  through  th« 
Conrts.  Deputies  frum  tlie  United  States  Surveyor-General's  offlce  have  been  bribed 
by  purchasers  of  Mexican  grants  to  make  dishoncwt  surveys,  extending  the  bound- 
aries  designated  In  the  original  documents,  and  increasing  the  number  of  leafiiea 
cUimed.  The  immense  donations  of  lands  by  the  General  Government  to  the  Oennrml 
Pacific  Railroad  Company  and  its  branches — seen  when  too  late  to  have  been  a  aerl- 
out  error  of  policy,  if.  Indeed,  it  should  not  be  termed  a  crime  against  the  people  by 
their  public  servants— has  also  alienated  a  large  portion  of  the  public  doxoain  from 
preemption  settlement  and  helped  to  swell  the  possessions  and  power  of  a  monopolj 
which  aims  at  nothing  leas  than  dominating  and  dicUting  to  the  gorerament  of  this 
State. 

From  those  various  causes  and  the  farts  ctted,  it  may  be  summed  up  as  a  poaltiTe 
fact  that  California  is,  to-day,  the  worst  land  monopoly-cursed  State  in  the  Union. 
After  all  the  magnificent  patrimony  which  slie  brought  into  that  Union,  theamonnt 
of  good  arable  land  within  her  borders  unoccupied,  unclaimed,  and  fit  for  settJe- 
ment,  is  very  limited  indeed. 

The  Indignation  naturally  aroused  In  onr  minds  by  contemplation  of  the  damning 
facta  relating  to  this  question,  which  investigation  brings  to  light,  leads  us  to  aay 
that  if  the  hi;;her  law  of  God's  justice  could  only  for  a  brief  time  bold  sway  among 
men,  there  would  be  a  sure  remedy  for  all  the  land  stealing  perpetrated  la  Califor- 
nia— and  that  would  be  confiscation  and  Immediate  restitution  to  the  State.  But  we 
are  reminded  that  there  is  a  wide  divergence  between  God's  equity  and  haman  law, 
and  tliat  through  the  imparfections  of  the  latter  the  ends  oi  jusdcv  are  often 
defeated.    So  it  Is  in  this  case. 

The  adoption  of  a  system  of  limitation  in  the  ownership  of  land— not  to  affect 
present  iawHil  poesessioni,  but  to  go  Into  operation  in  the  future — appears  to  ne  the 
most  practicable  means  within  the  power  of  the  State  to  remedy  the  evil  of  land 
monopoly.  In  accordance  with  these  views,  we  recommend  the  adoption  of  amend- 
ment number  one  hundr«I  and  fort> -three,  introduced  by  Mr.  O^SuUlvao,  as 
follows : 

aSLATINO  TO  LAMP  TBNCKRS  AMD  LtHrflTIOM  Or  OWVEBSVIP. 

Section  I.  Perpetuities  and  monopolies  are  contrary  to  the  genius  of  a  tne  gcfv- 
ernment,  and  shall  never  be  allowed ;  nor  shall  the  law  of  primogeniture  or  entail- 
ment ever  be  In  force  in  this  State. 

Sec.  2.  All  lands  within  the  State  are  declared  to  be  allodial,  and  feodal  tennrea 
are  prohibited.  Leases  and  grants  of  land  for  a  longer  term  than  ten  years,ln  which 
rent  or  service  of  any  kind  shall  be  reserved,  and  all  fines  and  like  restndnts  apon 
alienation,  reserved  in  any  grant  of  land  hereafter  made,  are  declared  to  be  void. 
Nt>  lessee  shall  sublet  any  portion  of  the  land  held  in  his  name. 

8eo.  3.  No  persons  other  than  cittxens,  or  those  who  have  declared  their  Inten- 
tions to  become  such,  shall  ever  acquire  or  own,  either  by  purchase  or  otherwise, 
real  property  in  this  State ;  and  In  case  any  alien  dies  possessed  of  real  property  In 
this  State,  contrary  to  this  provision,  such  property  shall  e«heat  to  the  State. 
Nor  shall  any  land  in  this  State  be  held  in  trust  for  any  alien ;  but  the  creation 
of  any  trust  In  lands  for  the  benefit  of  an  alien  shall  at  ones  escheat  the  land  to 
the  SUte. 

Sec.  4.  No  person  shall  forever  hereafter  be  permitted  to  acquire,  tn  any  manner, 
more  than  six  hundred  and  foriy  ((HO)  acre*  of  land  In  this  State,  Copartnerships, 
Joint,  or  other  ownership  of  lands,  shall  not  be  allowed  contrary  to  this  provision 
No  person  who  dies  possewed  of  landed  property  In  this  State  shall  have  the  right  to 
will  or  devise  more  than  six  hundred  and  foriy  (640)  acres  of  land  to  any  one  heir; 
otherwise  the  said  will  shall  be  void;  provided,  Aowerer,  that  all  land  over  and 
above  six  hundred  and  forty  (640)  acres  so  devised  to  each  lawful  heir,  of  which  sach 
deceased  persin  died  lawfully  ixtesessed,  shall  be  sold  to  the  highest  bidden  for 
cashpin  quantities  not  exceeding  six  hundred  and  forty  (640)  acres  each,  and  the 
prt>ceeds  divided  equally  among  the  lawftil  heirs. 

Src.  5.  Actual  occupation  and  continuous  use  for  agricultural  purposes  during  a 
period  of  one  year  ahall  constitute  a  title  to  the  ownership  of  land  in  this  State 
Tracts  of  land  of  over  six  hundred  and  forty  (640)  acres  in  extent,  which  shall  remain 
unoccupied  and  unused  for  agricultural  purposes  during  a  period  of  one  year,  shall 
be  open  to  the  occupation  and  use  of  citizens  of  the  United  States,  in  quantities  not 
exceeding  one  hundred  and  sixty  (160)  acres ;  provided^  if  it  shall  appear  that  any 
other  person  has  previous  title  to  such  tract  of  land,  the  party  occupying  and  nsinc 
the  same  shall  pay  to  said  jierson  the  assessed  value  of  the  property. 

Sec.  6.  No  more  than  one  hundred  and  sixty  (160)  acres  cf  land  shall  hereafter 
be  granted  or  patented  by  the  State,  in  any  manner,  to  any  one  person.  No  grant 
or  patent  or  lands  by  the  State  shall  hereafter  be  made  otherwise  than  npoo  the 
basis  of  actual  settlement  and  use.  No  land  scrip  or  land  location  certificates  shsJl 
ever  be  issued  in  this  State. 

In  conclusion,  permit  us  to  say  that  we  bavd  given  this  question  the  most  careful 
consideration,  and  the  further  we  have  examined  it  the  strringer  have  become  onr 
convictions  that  the  whole  land  system  of  California  is  radically  wrong,  and  tliat 
sweeping  changes  are  demanded  in  the  interest  of  the  people  and  of  good  govern- 
ment How  to  reach  s  solution  of  the  question  of  land  monopoly — which  few  deny 
to  be  an  evil— may  be  considered  the  main  point  of  difference  between  men.  Some 
timid  minds  seem  to  look  upon  this  question  with  a  sort  of  sacred  awe,  an  If  there 
was  something  sacred  in  the  monopoly  of  God's  earth,  and  as  If  It  were  a  dreadful 
thing  to  disturb  what  are  called  "*  vested  rights,"  which  in  many  cases  are  really 
"  vested  wrongs ;"  and  we  hear  these  timid  ones  cry  out  that  all  remedial  measares 
are  out  of  the  question — tliat  *'  there  is  no  use  locking  the  stable  door  after  the  horae 
has  been  stolen"  But  men  who  have  honest  convictions  regarding  the  necessity  of 
reform,  and  who  earnestly  seek  the  establishment  of  simple  jMtice  when  it  is 
demanded  by  the  needs  of  society,  will  follow  the  path  of  duty  to  its  logical  goal, 
regardless  of  the  objections  of  the  timid,  the  blind,  or  the  interested  adherents  ((f  an 
inuunous  tr^Justice. 

Perhaps  some  may  think  the  proposed  limit  of  dx  hundred  and  forty  acres  ti» 
small — others, too  large — an  amountof  land  for  the  needsof  one  person.  "We  believe 
it  would  afford  an  ample  pru|)erty  for  any  reasonable  family.  Consider  the  effect 
which  this  limitation  would  have  on  the  large  estates  of  California  if  it  became  the 
supreme  law.  Through  its  o|)eration  land  monopoly  would  gradually  disappear 
throughout  the  State  In  the  course  of  a  genemtion,  and  where  now  there  are  leagues 
upon  leagues  of  unimproved  solitudes  the  dreary  landscape  would  be  changed  Into 
scenes  of  smiling  farms  and  happy  homes. 

JAMBS  O^SCLLIVAK, 
JOHN  P.  WKST, 
HAMliBT  DAVIS. 

Mr.  O'SULLIVAN.  Mr.  President:  I  move  that  the  majority  report 
be  taken  from  the  table,  and  that  nine  hundred  and  sixty  copies  of  each 
report  be  printed. 

Carried.  » 
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BIPOBT. 

Ml.  RILBORN,  from  the  CommitUe  on  Mileage  and  Contingent 
Expenses,  made  the  following  report: 

He.  PkcfllDlKT:  Tour  Committee  on  Sflleage  And  Contingent  Expenses  hare  had 
niHkr  considention  the  miitutioa  offered  by  Ur.  Overton,  pruTiding  for  the  pay- 
Bent  of  ten  dollars  to  J.  J.  Flynn,  for  terrlcee  m  Clerk  of  the  Committee  on  State 
Intitationa  and  Public  Baildin^  herewith  report  the  fame  beuck^  and  recommend 
tkat  It  bo  adopted. 

8.  G.  UILBOB}),  for  the  Commtltee. 

Thi  president.    The  Secretary  will  read  the  resolution  : 

Tkc  secretary  reM : 

Sachtd,  That  the  sum  of  ten  dollan  be  and  is  hereby  ordered  to  be  paid  out  of 
tlie  ftands  of  this  ConTentiun  to  J.  J.  Klynn,  for  serricea  rendered  as  Cleric  to  the 
CoauBittee  on  State  Institutions  and  Public  Building*. 

The  resolution  was  adopted. 

UEMORUL  OK  CHINESK. 

Ub.  miller.  I  hare  the  following  report  to  make  from  the  Com- 
mittee on  Chinese,  and  if  the  Convention  will  permit  I  will  read  it 
mjself: 

Ml.  PttsiDZirr:  The  Committee  on  Chinese,  to  whom  was  recommitted  the 
raemorial  tb  the  President,  Senate,  and  House  of  Representatives  of  the  United 
fitales,  on  the  subject  of  Chinese  immigration,  beg  leave  to  report  the  draft  of  a 
sOTBeriai,  accompanying  this  report,  for  the  action  of  the  Conventian. 

lespectfuUy  submitted. 

JNO.  r.  MILLEB,  Chairman. 

SicunucTO,  December  ITth,  1878. 

n>  lie  Satatt  and  Hotue  of  SiprttaUatita  of  the  United  SUittt: 

The  people  of  the  State  of  California,  bj  their  delegates  now  assembled  in  Oon- 
stltmioiial  Convention,  respectfully  present  to  the  honorable  the  Senate  and  Houm 
of  Kepr«Mntatives  of  the  Unltetl  Htates  this  memoriAl,  tlie  object  snd  purpose  of 
wlikb  ia  to  invoice  the  exercise  of  the  supreme  national  autliurity  for  rulief  from 
Chiacsr  Immigration,  an  evil  of  such  magnitude  and  ofa  chatacterso  threatening  to 
Uie  highest  interests  of  the  State  as  to  excite  in  the  minds  of  our  whole  people  the 
■oBt  Mrioos  disutisfaction  and  alarm. 

As  became  a  people  devoted  to  the  National  Union,  and  filled  with  a'profoand  rev- 
rnoce  fur  law,  we  liavo  repeatedly,  by  petition  and  memorial,  through  the  action 
of  oar  Legislature,  and  by  our  Senators  and  Representatives  in  C^>itgress,  sought  the 
a^npriale  remedies  againbt  this  great  wrong,  and  jiatientiy  nwaiteii  with  conA- 
dsoee  tlie  action  of  the  General  Government.  Meanwhile  this  giaut  evil  has  grown, 
sod  strengthened,  and  expandi-d;  its  lianeful  effect  upon  the  material  Interests  of 
the  people,  upon  public  morals,  and  oar  civilisation,  becoming  more  and  more  appar- 
ent, anlll  patience  is  almost  exhausted,  and  the  spirit  of  discontent  pervades  the 
fitate.  It  would  be  disingenuous  in  us  to  attempt  to  conceal  our  amazement  at  the 
loag  delay  of  appropriate  action  by  the  National  Government  toward  the  prohibition 
ofsa  imnigration  which  is  rapidly  approaching  the  character  of  an  Oriental 
iQTssioo,  and  which  threatens  to  aupplaut  Anglo-Saxon  civilization  on  this  coast. 
If  the  facts  relating  to  this  immigration  now  patent  to  all  observers — if  the  ascer- 
islaed  knowledge  now  within  the  reach  of  every  intelligent  man— will  not  ser^-e  to 
twakfto  an  interest  upon  this  subject  in  the  minds  of  the  governing  power  of  the 
.ulion,  we  are  tempted  to  despair  of  ever  reaching  a  remedy.  If  it  1^  supposed,  as 
bM  been  often  said,  that  the  hostility  to  Chineee  immigration  Is  confined  Xfi  a  small 
tndlgnorant  class  of  our  people,  we  protest  against  such  an  assumption  ^  The  dis- 
coBtevtfrom  this  cause  is  almost  universal.  It  is  not  limited  to  any  political  party, 
nor  to  any  class  or  nationality.  It  does  not  spring  from  race  antipathies,  nor  alone 
froB  economic  considerations,  nor  from  any  religious  sentiment,  nor  from  low 
iutreds,  or  mercenary  motive. 

We  submit  tliat  our  people,  being  interested  to  a  greater  extent  iu  commerce  with 
ihina  than  any  other  portion  of  the  American  people,  the  reasons  fur  this  hostility 
10 Chinese  iromigratiun  mtist  be  considered  overaholmiiig  when  sufficient  to  array 
tile  whole  body  of  our  people  against  a  treaty  which  was  intended  to  secure  to  that 
psopis,  more  than  to  any  other,  the  great  benefits  to  be  derived  from  Asiatic  com- 
neics.  Oar  sincerity  cannot,  therefore,  be  doubted,  since  we  are  willing  to  forego 
sll  the  benefits  ol  commerce  with  China,  if  need  be,  rather  than  suffer  the  ills  which 
this iamigratlon  must  Inevitably  entail  u|)on  us  and  our  descendants. 

Among  the  many  reasons  for  our  opposition  to  Chinese  immigration — oil  of  which 
cukBSt  he  stated  in  a  brief  memorial — we  submit  the  following: 

1.  The  comity  l)eing  now  stocked  with  a  vigorous,  Intelligent,  progressiTe,  and 
highly  civilized  people,  there  is  no  need  of  immigration  for  the  increase  of  our  pop- 
BlshoQ — certainly  not  of  the  immigration  of  a  noD-assimllatlve  and  alien  race. 

1  That,  considering  the  character  of  Chinese  Imniigmnts  in  respect  to  their  hab- 
it^sad  modes  of  life,  aud  physical  peculiarities,  this  immigration  operates  as  a  sul>- 
Milslioil  of  Chinese  for  white  men  of  the  Caucasian  race,  and  not  as  an  addiiion  to 
osr  popalation — the  question  being,  shall  Chinese  ultimately  occupy  the  country,  or 
*hsll  Itbeheld  for  the  homes  of  men  of  the  Caucasian  race  ? 

3.  Tbere  is  danger  of  an  Immense  Increase  of  Chinese  immigrants  in  the  near 
ftitore.  Ths  effect  of  the  fiimine  now  unhappily  prevailing  in  the  northern  provinces 
of  i^lna  is  certain  to  cause  a  migration  of  greater  proportions  than  any  known  in 
ths  hMoi7  of  the  human  races.  The  fear  of  hunger  will  drive  the  snrvivora  of  this 
falaaiity  brth  in  prodigious  numbets  in  quest  of  food — eastward,  because  there  is  no 
<ither  outlet — and  California  offers  the  most  fruitful  fields  fur  their  sustenance.  The 
9<ca|iton  in  Chinese  labor  will,  if  permitted,  seize  this  opportunity  to  angment 
their  fectunes  by  the  Importation  of  these  hunger-driven  creatures  into  our  ports. 
This  lavasion  is  to  be  dreaded  by  us  more  than  a  hostile  invasion  by  armed  men,  for 
s|)oa  ths  first  note  of  alarm  from  such  a  cause  the  nation  would  liasten  to  our  rescue 
udMsnse. 

1.  lbs  Chinese  bring  with  them  habfts  and  customs  the  most  vicious  and  demor- 
>lUBg-  They  are  scornful  of  our  laws  and  institutions.  They  establish  their  own 
triteaals  for  the  redress  of  wrongs  and  irgnries  among  themselves,  independent  of 
svOMlTtB,aod  sultject  the  victims  of  such  tribunals  to  secret  punishments  the  most 
l*ltaioM  aad  terrible.  InourcitiM  they  live  crowded  aud  herded  like  beasts,  gen- 
*n^ctlks  most  dangerous  diseases.  They  Introduce  the  ancient,  Infectious,  and 
iscsaUe  mahtdy  called  leprosy,  the  germs  of  which,  when  once  distributed,  can 
sevirbs  endlcated,  but  fasten  tliemsclvoe  upon  the  people  as  an  eternal  consuming 
nt.  They  poison  our  youth  In  both  mind  and  body.  Tbey  build  no  homes.  They 
VMaoetally,  destitute  of  moral  principle.  They  are  Incapable  of  patriotism,  and 
swilUriy  unfitted  for  American  citizenship  Their  existence  here,  in  great  num- 
lisi^lsapeipstilat  menace  to  republican  institutions,  a  source  of  constant  Irritation 


saddu^erto  the  public  peace. 
,  i.  ths  STstei 


I  system  of  labor,  which  results  from  their  presence,  is  a  system  which 
^^  sail,  or  nearly  all,  the  vices  of  slavery,  without  the  conservative  influence 
*hHk  is  Incident  to  the  domestic  or  paternal  relation  between  master  and  slave.  It 
*VBite lalior  to  the  standard  uf  mere  brute  energy,  and  thus  excludes  the  labor  of 
"SstMte  Ban  who  will  not  and  cannot  endure  the  degradation  of  comt>etltion  with 
■wvfis  UlKir.  Chinese  labor  is,  therefore,  substituted  fur  the  labor  of  free  white  men, 
"sdtts  Stata  it  aJBicted  with  a  quasi-slave  system,  under  which  Chinese  population 
■^PIsalB  wlilta  American  citizens,  and  drives  them  to  other  fields  or  to  starvation. 
nt  MesMU7  brevity  of  this  memorial  forbids  the  further  enlargement  of  facts 
g*  Wbim  tor  the  almost  universal  hostility  in  Cslifomia  to  this  Immigration.  Wo 
"I  ths  (uacrt  attention  of  the  Government  at  Washington  to  this  siiltjcct,  fraught 


with  immense  interest  to  us,  and,  as  we  believe,  to  tlie  whole  people  of  the  United 
States.  Whatever  the  State  of  California  may  lawfully  do  to  abate  or  mitigate  this 
evil  It  has  resolved  to  do,  declaring,  however,  our  settled  determination  to  avoid  all 
conftlct  with  the  national  authority,  and  to  limit  our  action  to  the  exercise  of  the 
ptjilce  power  of  the  State.  We  ask  most  earnestly  and  resuectfiilly  of  the  Congress 
of  the  United  States  such  prohibitory  legislation  as  will  effectually  prevent  the  fiir- 
Iher  immigration  of  Chinese  coolies  or  laborer*  Into  ths  American  portaoftliis  coast. 

Mr.  O'DONNELL.    I  move  it  be  adopted. 

Mb.  UUESTI6.    I  move  that  it  be  printed  in  the  form  of  a  memorial. 

The  memorial  was  adopted. 

Mb.  HUKSTIS.  My  idea  was  to  have  time  to  read  it.  This  is  a 
grave  question. 

Mb.  SUAFTER.  Mr.  President:  I  move  that  the  Secretary  have  the 
memorial  properly  engrossed  and  present  it  to  each  member  of  this  Con- 
vention for  his  personal  signature. 

The  motion  prevailed. 

LKOISLATIVI  nBFABTMENT. 

The  president.  The  next  business  on  our  file  is  the  oonsideration 
of  the  report  of  the  Committee  on  Legislative  Department. 

Following  is  the  draft  of  the  proposed  article  on  the  Legislative 
Department  presented  by  the  Committee  on  liegislative  Department: 

Abticlb  IV. 

LBOISLATIVB  DBPABTMBNT. 

Skctiok  1.  The  legislative  power  of  this  State  shall  be  vested  in  a 
Senate  and  Assembly,  which  shall  be  designated  the  Legislature  of  the 
State  of  California,  and  the  enacting  clause  of  every  law  shall  be  as  fol- 
lows :  "  The  People  of  the  State  of  California,  represented  in  Senate  and 
Assembly,  do  enact  as  follows." 

Sue.  2.  The  sessions  of  the  Legislature  shall  be  biennial,  and  shall 
commence  on  the  first  Monday  after  the  first  Tuesday  in  January  next 
ensuing  the  election  of  ita  members,  at  twelve  o'clock  ii.,  unless  the 
Governor  shall,  in  the  interim,  convene  the  Legislature  by  proclamation. 
No  session  shall  continue  longer  than  sixty  days,  except  the  first  session 
called  alter  the  adoption  of  this  Constitution,  which  may  continue 
eighty  days.  And  no  bill  shall  be  introduced,  in  either  House,  during 
the  last  ten  days  of  the  session,  without  the  consent  of  two  thirds  of  the 
members  of  said  Uou^. 

Sbc.  3.  The  members  of  the  Assembly  shall  be  chosen  biennially,  by 
the  qualified  electors  of  their  respective  districts,  on  the  first  Tuesday 
after  the  first  Monday  in  November,  and  their  term  of  office  shall  be 
two  years. 

Skc  4.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the 
same  time  and  places  as  members  of  the  Assembly,  and  no  person  shall 
be  a  member  of^  the  Senate  or  Assembly  who  has  not  been  a  citizen  and 
inhabilanl  of  the  State,  and  of  the  district  for  which  he  shall  be  chosen, 
one  year  next  before  his  election. 

Sic.  b.  The  Senate  shall  consist  of  thirty  members,  and  the  Assem- 
bly of  sixty  members,  to  be  elected  by  districts,  as  hereinafter  provided. 
The  seatfi  of  the  fifteen  Senators  from  the  odd  numbered  districts,  'chosen 
at  the  first  election  under  this  Constitution,  shall  be  vacated  at  the 
expiration  of  the  second  year,  so  that  one  half  the  Senate,  after  the  first 
election,  shall  be  chosen  evenr  two  ^ears. 

Sic.  e.  For  the  purpose  of^choosinj;  members  of  the  Legislature,  the 
State  shall  be  divided  into  thirty  districts,  as  nearly  equal  in  population 
as  may  be,  and  composed  of  contiguous  territory,  to  be  called  legislative 
districts.  Each  district  shall  choose  one  Senator  and  two  members  of 
the  Assembly.  The  districts  shall  be  numbered  from  one  to  thirty, 
inclusive,  in  numerical  order,  commencing  at  the  northern  boundary  of 
the  State,  and  ending  at  the  southern  boundary  thereof.  In  the  forma- 
tion of  said  districts  no  county,  or  city  and  county,  shall  be  divided, 
unless  it  contain  sufficient  population  within  itself  to  form  two  or  more 
districts;  nor  shall  a  part  of  any  county,  or  city  and  county,  be  united 
with  any  other  county,  or  city  and  county,  in  forming  any  district.  The 
census  taken  under  the  direction  of  the  Congress  of  the  United  States, 
in  the  year  one  thousand  eight  hundred  and  eighty,  and  eveipr  ten  years 
thereafter,  shall  be  the  basis  of  fixing  and  adjusting  the  legislative  dis- 
tricts; and  the  Legislature  shall,  at  its  first  session  after  each  census, 
adjust  said  districts  and  reapportion  the  representation  so  as  to  preserve 
them  as  nearly  equal  in  population  as  may  be.  But  in  making  such 
adjustment  no  persons  who  are  not  eligible  to  become  citizens  of  the 
United  States,  under  the  naturalization  laws,  shall  be  counted  as  forming 
the  population  of  any  district.  Until  such  adjustment  shall  be  made, 
the  First  District  shall  tousist  of  the  Counties  of  Del  Norte,  Siskiyou, 
Modoc,  Lassen,  Shasta,  and  Trinity;  the  Second,  of  the  Counties  of 
Humboldt  and  Mendocino;  the  Third,  of  the  Counties  of  Tehama  and 
Butte;  the  Fourth,  of  the  Counties  of  Colusa,  Lake,  and  Sutter;  the 
Fifth,  of  the  County  of  Sonoma;  the  Sixth,  of  the  Counties  of  Marin, 
Napa,  and  Contra  Costa;  the  Seventh,  of  the  Counties  of  Solano  and 
Yolo;  the  Eighth,  of  the  Counties  of  Sierra,  Tuba,  and  Plumas;  the 
Ninth,  of  the  County  of  Nevada;  the  Tenth,  of  the  Counties  of  Placer 
and  El  Dorado ;  the  Eleventh,  of  the  County  of  Sacramento  j  the  Twelfth, 
of  the  Counties  of  Calaveras,  AlpiBO,  and  Amador;  the  Thirteenth,  of 
the  County  of  San  Joaquin ;  the  Fourteenth,  of  that  portion  of  the  City 
and  County  of  San  Francisco  bounded  and  described  as  follows,  to  wit: 
Beginning  at  a  point  where  Larkin  street  intersects  the  waters  of  the 
Bay  of  San  Francisco;  thence  meandering  along  the  shore  of  said  bay, 
in  an  easterly  and  southeasterly  direction,  to  the  point  where  Market 
street  intersects  said  bay ;  tbence  along  Market  street  to  California 
street;  tbence  along  California  street  to  Kearny  street;  thence  along 
Kearny  street  to  Vallejo  street ;  thence  along  Vallejo  street  to  Larkin 
street;  thence  along  Larkin  street  to  the  waters  of  the  Bay  of  San 
Francisco,  the  place  of  beginning.  The  Fifteenth,  of  that  portion  of  the 
City  and  County  of  San  Francisco  bounded  and  described  as  follows,  to 
wit:  Beginning  at  the  point  where  Larkin  street  intersects  Vallejo 
street;   thence  along  Vallejo  street  to  Kearny  street;    thence  along 
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Kearny  street  to  California  street;  thence  alung  California  street  to 
Market  street;  thence  along  Market  street  to  Kearny  street;  thence 
aloni;  Kearny  street  to  Pine  street;  thence  along  Pine  street  to  Larkin 
street;  and  thence  along  Larkin  street  to  Vallejo  street,  the  place  of 
beginning.  The  Sixteenth,  of  that  portion  of  Ihe  City  and  County  of 
San  Francisco  bounded  and  described  as  follows,  to  wit :  Beginning  at 
the  point  where  Franklin  street  intersects  Pine  street;  thence  along 
Pine  street  to  Kearny  street;  thence  along  Kearny  street  to  Market 
street;  thence  along  Market  street  to  Van  Ness  Avenue ;  thence  along  Van 
Ness  Avenue  to  Tyler  street ;  .thence  along  Tyler  street  to  Gough  street; 
thence  along  Gough  street  to  Geary  street ;  thence  along  Geary  street  to 
Franklin  street;  thence  along  Franklin  street  to  Pine  street,  the  place 
of  beginning.  The  Seventeenth,  of  that  portion  of  the  City  and  County 
of  San  Francisco  bounded  and  described  as  follows,  to  wit :  Beginning  at 
the  point  where  Larkin  street  intersects  the  waters  of  the  Bay  of  San 
Francisco;  thence  along  Larkin  street  to  Pine  street;  thence  along  Pine 
street  to  Franklin  street;  thence  along  Franklin  street  to  Geary  street; 
thence  along  Geary  street  to  Gough  street ;  thence  along  Gough  street  to 
IVler  street;  thence  along  Tyler  street  to  Van  Ness  Avenue;  thence 
along  Van  Ness  Avenue  to  Market  street;  thence  along  Market  street  to 
Ridley  street;  thence  along  Ridley  street  and  said  Ridley  street  produced 
in  a  direct  line  westerly  to  the  Pacific  Ocean:  and  thence  meandering 
northerly  and  easterly  along  the  waters  of  the  Pacific  Ocean  and  the  Bay 
of  San  Francisco  to  liarkin  street,  the  place  of  beginning.  The  Eight- 
eenth, of  that  portion  of  the  City  and  County  of  San  Francisco  bounded 
and  described  as  follows,  to  wit:  Beginning  at  the  point  where  Market 
street  intersects  the  waters  of  the  Bay  of  San  Francisco;  thence  mean- 
dering along  the  waters  of  said  bay  to  the  point  where  Channel  street 
intersects  the  waters  of  said  bay ;  thence  along  Channel  street  lo  Seventh 
street;  thence  ajong  Seventh  street  to  Harrison  street;  thence  along 
Harrison  street  to  Second  street;  thence  along  Second  street  to  Market 
street ;  and  thence  along  Market  street  to  the  waters  of  the  Bay  of  San 
Frunciaco,  the  place  of  beginning.  The  Nineteenth,  of  that  portion  of 
the  City  and  County  of  San  Francisco  bounded  and  described  as  follows, 
to  wit:  Beginning  at  the  point  where  Second  street  intersects  Market 
street;  thence  along  Second  street  to  Harrison  street;  thence  along 
.Harrison  street  to  Sixth  street;  thence  along  Sixth  street  to  Market 
street;  and  thence  along  Market  street  to  Second  street,  the  place  of 
beginning.  The  Twentieth,  of  all  that  portion  of  the  City  and  County 
of  San  Francisco  hounded  and  described  as  follows,  to  wit:  Beginning 
at  the  point  where  Sixth  street  intersects  Market  street;  thence  along 
Sixth  street  to  Harrison  street;  thence  along  Harrison  street  to  Seventh 
Street;  thence  along  Seventh  street  to  Channel  street;  thence  along 
Channel  street  to  Harrison  street;  thence  along  Harrison  street  to  Fif 
teenth  street;  thence  along  Fifteenth  street  to  Howard  street;  thence 
along  Howard  street  to  Fourteenth  street;  thence  along  Fourteenth 
street  to  Mission  street;  thence  along  Mission  street ,ta  Ridley  street; 
thence  along  Ridley  street  to  Market  street ;  and  thence  along  Market 
street  to  Sixth  street,  the  place  of  beginning.  The  Twenty-first,  of  that 
portion  of  the  City  and  County  of  San  Francisco  bounded  and  described 
as  follows,  to  wit:  Beginning  at  the  point  where  Channel  street  inter- 
sects the  Bay  of  San  Francisco;  thence  along  Channel  Street  to  Harrison 
street;  thence  along  Harrison  street  to  Fifteenth  street;  thence  along 
Fifteenth  street  to  Howard  street;  thence  along  Howard  street  to  Four- 
teenth street;  thence  along  Fourteenth  street  to  Mission  street;  thence 
alon^  Mission  street  to  Ridley  street;  thence  along  Ridley  street  and 
the  line  of  Ridley  street  projected  westerly  to  the  Pacific  Ocean;  thence 
southerly  along  the  Pacific  Ocean  to  the  southern  boundary  line  of  the 
City  and  County  of  San  Francisco;  thence  along  said  southern  boundary 
line  to  the  Bay  of  San  Francisco;  and  thence  meandering  along  the 
waters  of  the  Bay  of  San  Francisco  to  Channel  street,  the  place  of  begin- 
ning. The  Twenty-second,  of  Oakland  Township,  County  of  Alameda. 
The  Twenty-third,  of  all  that  portion  of  the  County  of  Alameda  exclu- 
sive of  Oakland  Township.  Tne  Twenty-fourth,  of  the  County  of  Santa 
Clara.  The  Twenty-fifth,  of  the  Counties  of  Merced,  Mariposa,  Stanis- 
laus, and  Tuolumne.  The  Twenty-sixth,  of  the  Counties  of  Tulare, 
Inyo,  Fresno,  and  Mono.  The  Twenty-seventh,  of  the  Counties  of  Santa 
Cruz,  San  Mateo,  and  San  Benito.  The  Twenty-eighth,  of  the  Counties 
of  Santa  Barbara,  San  Luis  Obispo,  and  Monterey.  The  Twenty-ninth, 
of  the  County  of  Los  Angeles.  The  Thirtieth,  of  the  Counties  of  San 
Bernardino,  San  Diego,  Kern,  and  Ventura. 

Skc.  7.  Each  House  shall  choose  its  own  officers,  and  judgS  of  the 
qualifications,  elections,  and  returns  of  its  own  members. 

Skc.  8.  A  majority  of  each  House  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may 
compel  the  attendance  of  absent  members  in  such  manner  and  under 
such  penalties  as  each  House  may  provide. 

Sko.  9.  Each  House  shall  determine  the  rule  of  its  own  proceeding, 
and  may,  with  the  concurrence  of  two  thirds  of  all  the  members  elected, 
expel  a  member. 

Seo.  10.  Each  House  shall  keep  a  Journal  of  its  own  proceedings, 
and  publish  the  same,  and  the  yeas  and  nays  of  the  members  of  either 
House,  on  any  question,  shall,  at  the  xlesire  of  any  three  members  present, 
be  entered  on  the  Journal. 

Sec.  11.  Membersof  the  Legislature  shall,  in  all casesexcepttreason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest,  and  shall  not 
be  subject  to  any  civil  process  during  the  session  of  the  iJegislature,  nor 
for  fifteen  days  next  before  the  commencement  and  alter  the  termination 
of  each  session. 

Sec.  12.  When  a  vacancy  occurs  in  either  House,  from  any  cause, 
during  the  session  of  the  Legislature,  the  House  in  which  said  vacancy 
occurs  shall  proceed  immediately  to  elect,  from  the  constituency  deprived 
of  representation,  a  member  to  fill  said  vacancy  for  said  session.  If  the 
Legislature  is  not  in  session  at  the  time  the  vacancy  occurs,  the  Governor, 
or  the  person  exercising  the  functions  of  Governor,  shall  issue  writa  of 
election  to  fill  such  vacancy. 


Skc.  13.  The  doors  of  each  House  shall  be  open,  except  on  such  occa- 
sions as  in  the  opinion  of  the  House  may  require  secrecy. 

Skc.  14.  Neither  House  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  they  may  be  sitting. 

Sec.  15.  No'law  shall  be  passed  except  by  bill.  Any  bill  may  origi- 
nate in  either  House,  but  may  be  amended  or  rejected  by  the  other,  and 
on  the  final  passage  of  all  bills,  they  shall  be  read  at  length,  and  the 
vote  shall  be  by  yeas  and  nays  upon  each  bill  separately,  and  shall  be 
entered  on  the  Journal;  and  no  bill  shall  beeome  a  law  without  the 
concurrence  of  a  majority  of  the  members  eleCted  to  each  House. 

Skc,  16.  Every  bill  which  may  have  passed  the  Legislature  shall, 
before  it  becomes  a  law,  be  presented  to  the  Governor.  If  he  approve  it, 
he  shall  sign  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the 
House  in  which  it  originated,  which  shall  enter  the  same  upon  the 
Journal  and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  it 
again  pass  both  Houses,  by  yeas  and  nays,  by  a  majority  of  two  thirdsof 
the  members  of  each  House,  it  shall  become  a  law,  notwithstanding  the 
Governor's  objection.  If  any  bill  shall  not  be  returned  within  ten  days 
after  it  shall  nave  been  presented  to  him  (Sundays  excepted),  the  saine 
shall  become  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the 
Legislature,  by  adjournment,  prevents  such  return,  in  which  case  it  shall 
not  become  a  law,  unless  the  Governor,  within  ten  days  after  such 
adjournment  (Sundays  excepted),  shall  sign  and  deposit  the  same  in  the 
office  of  the  Secretary  of  State,  in  which  case  it  shall  become  a  law  iu 
like  manner  as  if  it  bad  been  signed  bj  him  before  adjournment.  If 
any  bill  presented  to  the  Governor  contains  several  items  of  appropria- 
tion of  money,  he  may  object  to  one  or  more  items,  while  approving 
other  portions  of  the  bill.  In  such  case  he  shall  append  to  the  bill,  at 
the  time  of  signing  it,  a  statement  of  the  items  to  which  he  objects,  and 
the  reasons  therefor,  and  the  appropriation  so  objected  to  shall  not  take 
efTect  unless  passed  over  the  Governor's  veto,  aa  hereinbefore  provided. 
If  the  Legislature  be  in  session,  the  Governor  shall  transmit  to  tne  House 
in  which  the  bill  originated  a  copy  of  such  statement,  and  the  items  so 
objected  to  shall  be  separately  reconsidered  in  the  same  manner  a^ills 
which  have  been  disapproved  by  the  Governor. 

Sec.  17.  The  Assembly  shall  have  the  sole  power  of  impeachment, 
and  all  impeachments  shall  be  tried  by  the  Senate.  When  sitting  for 
that  purpose  the  Senators  shall  be  upon  oath  or  aflirmation,  and  no  per- 
son shall  be  convicted  without  the  concurrence  of  two  thirds  of  the  mem- 
bers elected. 

Skc.  18.  The  Governor,  Lieutenant-Governor,  Secretary  of  State, 
Controller,  Treasurer,  Attorney-General,  Surveyor-General,  Justice  of 
the  Supreme  Court,  and  Judges  of  the  Superior  Courts,  shall  be  liable  to 
impeachment  for  any  misdemeanor  in  office;  but  judgment  in  such  cases 
shall  extend  only  to  removal  from  office  and  disqualification  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  State ;  but  the  party  convicted 
or  acquitted  shall  nevertheless  be  liable  to  indictment,  trial,  and  punish- 
ment according  to  law.  All  other  civil  officers  shall  be  tried  for  mis- 
demeanor in  office  in  such  manner  as  the  Legislature  may  provide. 

Sec.  19.  No  Senator  or  member  of  Assembly  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be  appointed  to  any  civil  office  of 
profit  under  this  State,  which  shall  have  Men  created,  or  the  emoln- 
ments  of  which  have  been  increased  during  such  term,  except  such 
offices  as  may  be  filled  by  election  by  the  people. 

Sec.  20.  No  person  holding  any  lucrative  office  under  the  United 
States,  or  any  other  power,  shall  be  eligible  to  any  civil  office  of  profit 
under  this  State;  provided,  that  officers  in  the  militia,  to  which  there  is 
attached  no  annual  salary,  or  local  officers,  or  Postmasters  whose  com- 
pensation does  not  exceed  five  hundred  dollars  per  annum,  shall  not  be 
deemed  lucrative. 

Sec.  21.  No  person  who  shall  be  convicted  of  the  embezzlement  or 
defalcation  of  the  public  funds  of  this  State,  or  of  any  county  or  muni- 
cipality therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust,  or 
profit  under  this  State,  and  the  Legislature  shall  provide,  by  law,  for  the 
punishment  of  such  embezzlement  or  defalcation  as  a  felony. 

Skc.  22.  No  money  shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law,  and  upon  warrants  duly  drawn 
tnereon  by  the  Controller;  and  no  money  shall  ever  be  appropriated  or 
drawn  from  the  State  treasury  for  the  use  or  benefit  of  any  corporation, 
association,  asylum,  hospital,  or  any  other  institution,  not  under  the 
exclusive  management  and  control  of  the  State  as  a  State  institution,  nor 
shall  any  grant  or  donation  of  property  ever  be  made  thereto  by  the 
State.  An  accurate  statement  of  the  receipts  and'expenditures  of  public 
moneys  shall  be  attached  to  and  publishea  with  the  laws  at  every  regu- 
lar session  of  the  Legislature. 

Skc.  23.  The  members  of  the  Legislature  shall  receive  for  their  ser- 
vices a  compensation  per  diem,  and  mileage,  to  be  fixed  by  law,  and 
paid  out  of  the  public  treasury;  but  no  increase  of  the  compensation 
shall  take  effect  during  the  term  for  which  the  members  of  either  House 
shall  have  been  elected. 

SkO.  24.  Every  law  enacted  b}r  the  Legislature  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  the  title,  and  no  law  shall  be  revised 
or  amended  by  reference  to  its  title;  but  in  such  case  the  Act  revised,  or 
section  amended,  shall  be  reSnacted  and  published  at  length  as  revised 
or  amended. 

Sec.  25.  The  Legislature  shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say : 

First — Regulating  the  jurisdiction  and  duties  of  Justices  of  the  Peace, 
Police  Judges,  and  of  Constables. 
Second — Tor  the  punishment  of  crimes  and  misdemeanors. 
Third — Regulating  the  practice  of  Courts  of  justice. 
Fourth — Providing  for  changing  the  venue  in  civil  or  criminal  cases. 
Fifth — Granting  divorcee. 
sixth — Changing  the  names  of  persons  or  places. 
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Smenih — Vacating  roads,  town  plata,  streets,  alleys,  or  public  grounds 
not  owned  by  the  State. 

1!^A<A— Summoning  and  impaneling  grand  and  petit  juries,  and  pro- 
riding  for  their  compensation. 

jniiiA— Regulating  county  and  township  business,  or  the  election  of 
county  and  township  officers. 

TaitA—Vor  the  assessment  or  collection  of  taxes. 

Eleventh — Providing  for  conducting  elections,  or  designating  the  places 
of  voting,  except  on  the  organization  of  new  counties. 

TSedftk — Attecting  estates  belonging  to  minors  or  other  persons  under 
legal  disabilities. 

rA(r(an/A— Extending  the  time  fur  the  collection  of  taxes. 


i'onrfanM— Giving;  effect  to  invalid  deeds,  wills,  or  other  instruments,  iburths  of  all  the  members  elected  to  the  Board  of  Supervisors,  Common 


FifteenUi — Refunding  money  paid  into  the  State  treasury. 

SatetnU — Releasing  or  extinguishing,  in  whole  or  in  part,  the  indebt- 
ednesi,  liability,  or  obligation  o?  any  corporation  or  person  to  this  State, 
or  to  any  municipal  corporation  therein. 

AnntenyA— Declaring  any  person  of  age,  or  authorizing  any  minor 
to  tell,  lease,  or  incumljer  his  or  her  property., 

iV^AtontA— Legalizing;,  except  as  against  the  State,  the  unauthorized 
or  invalid  act  of  any  officers. 

Sadtatih — Granting  to  any  corporation,  association,  or  individual 
sny  special  or  exclusive  right,  privilege,  or  immunity. 

JfcenttdA— Exempting  property  from  taxation. 

l^cenlj/-Jlrsi—Cha,aginfi  county  seats. 

Tmnty-aeamd — Bearing  to  citizenship  persons  convicted  of  infamous 
erimeg. 

TVmiy-Mtrtf — Regulating  the  rate  of  interest  on  money. 

Tmntif-fourth — Authorizmg  the  creation,  extension,  or  impairing  of 
liens.  • 

TtKHty-Jifth — Chartering  or  licensing  ferries,  bridges,  or  roads. 

Tuenty-tixtk — Remittin|;  fines,  penalties,  or  forfeitures. 

TKotiy-Kvmth — Providmg  for  the  management  of  common  schools. 

TuKnly-cighth — Creating  offices,  or  prescribing  the  powers  and  duties 
of  officers  in  counties,  cities,  cities  and  counties,  townships,  election  or 
achool  districts. 

nmUy-ninth — Affecting  the  fees  or  salary  of  any  officer. 

TliirtitlA — Changing  the  law  of  descent  or  succession. 

TAir<y-_/frs<— Authorizing  the  adoption  or  legitimation  of  children. 

rAirty-seomd— Authorizing  the  laying  out,  oiieuing,  altering,  or  main- 
ttining  roads,  highways,  streets,  alleys,  or  public  grounds. 

rAir^(Atrrf— For  limitation  of  civil  or  criminal  actions. 

TkMy-fourth — In  all  other  cases  where  a  general  law  can  be  made 
trolicablo,  no  local  or  special  law  shall  be  enacted. 

Sic.  28.  The  Legislature  shall  have  no  power  to  authorize  lotteries 
or  gift  enterprises  for  any  purpose,  and  shall  pass  laws  to  prohibit  the 
sale  of  lottery  or  gift  enterprise  tickets,  or  tickets  in  any  scheme  in  the 
Dttnre  of  a  lottery,  in  this  State.  The  Legislature  shall  pass  laws  to 
legnlate  or  prohibit  the  buying  and  selling  of  the  shares  of  the  capital 
itock  of  corporations  in  any  Stock  Board,  Stock  Exchange,  or  stock  mar- 
ket under  the  control  of  any  association.  All  contracts  for  the  sale  of 
ihires  of  the  capital  stock  of  any  corporation  or  association  on  margin, 
or  to  be  delivered  at  a  future  day,  shall  be  void,  and  any  money  paid 
OQ  soch  contracts  may  be  recovered  by  the  party  paying  it  by  suit  in 
tny  Court  of  competent  jurisdiction. 

OK.  27.  When  a  Congressional  District  shall  be  composed  of  two  or 
more  counties,  it  shall  not  be  separated  by  any  county  belonging  to 
tnother  district.  No  county  or  city  and  county  shall  be  divided  in 
forming  a  Congressfonal  District  so  as  to  attach  one  portion  of  a  county 
or  city  and  county  to  another  county  or  city  and  county ;  but  the  Legis- 
Istare  may  divide  any  county  or  city  and  county  into  as  many  Con- 
jressional  Districts  as  it  may  be  entitled  to  bylaw. 

Sic  28.  The  Legislature  shall  pass  laws  for  the  regulation  and  limit- 
ation of  the  charges  for  services  performed  and  commodities  furnished 
l>T  corporations,  and  where  laws  shall  provide  for  the  selection  of  any 
person  or  officer  to  regulate  and  limit  such  rates,  no  such  person  or  officer 
flull  be  selected  by  any  corporation,  and  no  person  shall  be  selected  who 
1!  »n  officer  or  stockholder  in  any  corporation. 

Sic.  29.  Dues  from  corporations  shall  be  secured  by  such  individual 
labilities  of  the  corporators  and  other  means  as  may  be  prescribed  by 
Uw.  The  property  of  corporations  now  existing,  or  hereafter  created, 
•lisll  forever  be  subject  to  taxation,  the  same  as  the  property  of  individ- 
lals,  and  tlie  franchises  of  such  corporations  shall  be  assessed  at  their 
•ctual  cash  value,  and  taxed  accordingly. 

Sk.  30.  The  term  corporations,  as  used  in  this  article,  shall  be  con- 
■tnied  to  include  all  associations  and  joint  stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  individuals 
w  partnenhips.  And  all  corporations  shall  have  the  right  to  sue,  and 
eIi*11  be  subject  to  be  sued  in  all  Courts,  in  like  cases  as  natural  persons. 

Sic.  31.  The  Legislature  shall  have  no  power  to  pass  any  Act  grant- 
ing any  charter  for  banking  purposes,  but  associations  may  be  formed 
onder  general  laws  for  the  deposit  of  gold  and  silver  and  other  lawful 
money  of  the  United  States ;  but  no  such  association  shall  make,  issue, 
or  put  in  circulation  any  bill,  check,  ticket,  certificate,  promissory  note, 
Of  other  paper,  or  the  paper  of  any  bank,  to  circulate  as  money. 

Sic.  32.  The  Legislature  of  this  Slate  shall  prohibit,  by  law,  any 
PWa  or  persons,  association,  company,  or  corporation  from  exercising 
"J privileges  of  bauking  or  creating  paper  to  circulate  as  money. 

°ic.  33.  Each  stockholder  of  a  corporation  or  joint  stock  association 
™»11  be  individually  and  personally  liable  for  his  proportion  of  all  its 

J  *"*'  liabilities  contracted  or  incurred  while  he  was  a  stockholder, 
•M  the  Trustees  or  Directors  of  such  corporation  or  association,  and  each 
Jfl™!,  shall  be  renmnsible,  individually,  for  the  misappropriation  by 
"W  pincers  thereof  of  the  funds  or  deposits  of  such  corporation  or  asso- 

Sio.  H.    It  shall  b«  the  duty  of  the  Legislature  to  provide,  by  gen- 


eral laws,  for  the  organization  of  city,  town,  and  county  governments, 
and  for  assessing  and  collecting  taxes  for  the  support  of  the  same ;  pro- 
vidcd,  that  no  city,  city  and  county,  town, or  county  shall  ever  incur  a 
debt  which,  together  with  existing  indebtedness,  shall  exceed  two  per 
cent,  of  the  assessed  value  of  the  property  therein.  Such  value  shall  be 
ascertained  from  the  assessment  roll  for  State  and  county  purposes  made 
immediately  previous  to  incurring  such  indebtedness;  provided,  how- 
ever, that  a  city,  city  and  county,  town,  or  county  may  twrrow  money 
under  and  inaccordance  with  the  following  conditions  and  limitationsin 
addition  to  any  other  conditions  and  limitations  contained  in  the  Con- 
stitution, namely :  the  debt  must  be  for  some  single  work  or  object 
only,  and  must  be  authorized  by  a  resolution  passed  by  a  vote  of  three 


L«^.««b: 


Council,  or  local  Legislature.  Such  resolution  shall  also  distinctly  spec- 
ify the  single  work  or  object  for  which  the  debt  is  to  be  created,  and  the 
amount  of  the  debt  authorized,  and  shall  contain  provisions  for  a  sink- 
ing fund  to  meet  the  same  at  maturity,  and  requiring  at  least  ten  per 
cent,  of  the  principal  to  be  annually  raised  by  taxation  and  paid  into 
the  sinking  fund.  Such  resolution  shall  not  take  eflect  until  it  shall  be 
ratified  at  an  election  held  in  said  city,  city  and  county,  county,  or 
town,  at  which  no  other  matter  is  voted  upon,  and  which'shall  be  held 
within days  after  the  passage  of  said  order  or  resolution.  The  Leg- 
islature shall  make  such  laws  as  may  be  necessary  to  provide  for  hold- 
ing such  election  and  ascertaining  the  result  thereof. 

Skc.  35.  In  all  elections  by  the  Iiegislature  the  members  thereof 
shall  vote  viva  voce,  and  the  votes  shall  be  entered  on  the  Journal. 

Sic.  36.  The  general  appropriation  bill  shall  contain  no  item  or 
items  of  appropriation  other  than  such  as  are  required  to  pay  the  sala- 
ries of  the  State  oflScers,  the  expenses  of  the  government,  and  of  the 
institutions  under  the  exclusive  control  and  management  of  the  State. 

Skc.  37.  Neither  the  Legislature,  nor  any  county,  city  and  county, 
township,  school  district,  or  other  municipal  corporation,  shall  ever 
make  an  appropriation,  or  pay  from  any  public  fund  whatever,  or  grant 
anything  to  or  in  aid  of  any  religious  sect,  chiireh,  creed,  or  sectarian 

Eurpose,  or  help  to  support  or  sustain  any  school,  college,  univeisity, 
ospital,  or  other  institution  controlled  by  any  religious  creed,  churcn, 
or  sectarian  denomination  whatever;  nor  shall  any  grant  or  donation 
of  personal  property  or  real  estate  ever  be  made  by  the  State,  or  any 
city,  city  and  county,  town,  or  other  municipal  corporation,  for  any 
religious  creed,  church,  or  oectarian  purpose  whatever. 

Sec.  38.  The  Legislature  shall  have  no  power  to  give  or  to  lend,  or 
to  authorize  the  giving  or  lending,  of  the  credit  of  the  State,  or  of  any 
county,  city  and  county,  city,  township,  or  other  political  corporation  or 
subdivision  of  the  State  now  existing,  or  that  may  be  hereafter  estab- 
lished, in  aid  of  or  to  any  person,  association,  or  corporation,  whether 
municipal  or  otherwise,  or  to  pledge  the  credit  thereof,  in  any  manner 
whatever,  for  the  payment  of  the  liabilities  of  any  individual,  associa- 
tion, municipal,  or  other  corporation  whatever;  nor  shall  it  have  power 
to  make  any  grant,  or  authorize  the  making  of  any  grant,  of  any  public 
money  or  thing  of  value  to  any  individual,  municipal,  or  other  corpora- 
tion whatever;  and  it  shall  not  have  power  to  authorize  the  State,  or 
any  political  subdivision  thereof,  to  subscribe  for  stock,  or  to  become  a 
stockholder  in  any  corporation  whatever. 

Skc.  39.  The  Legislature  shall  have  no  power  to  grant,  or  authorize 
any  county  or  municipal  authority  to  grant  any  extra  compensation  or 
allowance  to  any  public  officer,  agent,  servant,  or  contractor,  after  ser- 
vice haa  been  rendered,  or  a  contract  has  been  entered  into  and  per- 
formed in  whole  or  in  part,  nor  to  pay,  or  to  authorize  the'  payment  of 
any  claim  hereafter  created  against  the  State,  or  any  county  or  munlfti- 
pality  of  the  State,  under  any  agreement  or  contract  made  without 
express  authority  of  law ;  and  all  such  unauthorized  agreements  or 
contracts  shall  be  null  and  void. 

Skc.  40.  The  Legislature  shall  not  ratify  any  amendment  to  the 
Constitution  of  the  United  States  which  may  be  proposed  by  Congress, 
except  such  as  shall  have  been  proposed  and  published  at  least  thirty 
days  next  preceding  the  general  election  for  members  of  the  Legislature 
ratifying  such  amendment. 

Skc.  41.  In  case  of  a  contested  election  in  either  branch  of  the  Legis- 
lature only  the  claimant  decided  entitled  to  the  seat  shall  receive  from 
the  State  per  diem  compensation,  or  mileage. 

Sio.  42.  In  order  that  no  inconvenience  may  result  to  the  public 
service  from  the  taking  effect  of  this  Constitution,  no  officer  shall  be 
suspended  or  superseded  thereby,  until  the  election  and  qualification  of 
the  several  officers  provided  for  in  this  Constitution. 

LKOISLITIVK  DKFAKTUKMT. 

Mb.  TERRY.  Mr.  President :  I  move  that  the  Convention  now  resolve 
itself  into  Committee  of  the  Whole,  the  President  i«  the  chair,  for  the 
purjwse  of  considering  the  report  of  the  Committee  on  Legislative 
Department. 

(Jarried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  chairman.    The  Secretary  will  read  section  one. 

Thk  SECRETARY  read : 

Suction  1.  The  legislative  power  of  this  State  shall  be  vested  in  a 
Senate  and  Assembly,  which  shall  be  designated  the  Legislature  of  the 
Stale  of  California,  and  the  enacting  clause  of  every  law  shall  be  as  fol- 
lows :  "The  people  of  the  State  of  California,  represented  in  Senate  and 
Assembly,  do  enact  as  follows." 

Thk  CHAIRMAN.  If  there  be  no  amendment  to  section  one,  the 
Secretary  will  read  section  two. 

Thk  SECRETARY  read : 

Skc.  2.  The  sessions  of  the  Legislature  shall  bo  biennial,  and  shall 
commence  on  the  first  Monday  alur  the  first  Tuesday  in  January  next 
ensuing  the  election  of  it«  memt^ers,  at  twelve  o'clock  m.,  unless  the 
Governor  shall  in  the  interim  convene  the  Legislature  by  proclamation. 
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Ko  aeasion  shall  continue  longer  than  sixty  days,  except  the  first  session 
called  after  the  adoption  of  this  Constitution,  which  may  continue  eighiy 
days.  And  no  bill  shall  be  introduced  in  either  House  during  the  last 
ten  days  of  the  session,  without  the  consent  of  two  thirds  of  the  mem- 
bers of  said  House. 

BEUARKS   or   MB.   WHITE. 

Me.  white.    Mr.  Chairman :  I  have  a  resolution  to  offer : 

SatHved,  That  it  Is  the  mdm  of  Ibiii  ConTeotion  that  the  report  of  tho  Committee 
on  Lf  sialatiTo  Department  lie  recommitted  to  said  committee,  irith  inatnictlans  to  to 
amend  it  u  to  provitle  that  the  memben  of  the  LegliUture,  both  Senate  and  Aeeein* 
bly,  ehall  be  elected  at  the  eame  time  and  place  fur  the  term  of  four  yeate;  to  bold 
one  seeeioa  of  the  Legislature  during  the  tenn  of  theeo  oiBcera,  except  ottener 
convened  \>j  the  GoTemorof  the  State;  and  that  odd  regular  ieeoion  eliall  l>e  held' 
after  the  second  year  of  the  QoTemor*8  term  tias  expired. 

The  Legislature  we  are  going  to  have  we  are  going  to  take  away  all 
the  special  legislation  from  it.  There  will  be  only  the  necessity  for 
overhauling  the  general  laws  of  the  State.  Each  session  of  the  Legis- 
lature costs  now  two  hundred  and  thirteen  thousand  dollars.  This  will 
save  the  State  about  forty  thousand  dollars  a  year,  this  theory  of  the 
committee;  but  the  theory  of  having  only  one  session  in  four  years 
would  save  the  State,  from  the  present  way,  two  hundred  and  thirteen 
thousand  dollars.  Now,  sir,  the  meeting  of  the  Legislature  is  a  univer- 
sal cause  of  trotting  into  existence  the  political  machinery  throughout 
the  State,  and  it  is  rather  demoralizing  to  the  people — these  frequent 
elections,  which  really  amount  to  nothing.  The  Governor  could  nave 
full  power  to  call  the  Legislature  together  at  any  time  that  he  should 
need  them,  and  I  think  we  could  trust  them  for  four  years,  when  that 
session  would  be  in  the  middle  of  the  Governor's  term.  The  feelings  of 
my  district  are  uniformly  that  the  liegislature  should  only  be  allowed  to 
meet  once  in  four  years,  for  really  the  people,  when  the  Legislature  has 
met,  have  felt  the  greatest  anxiety  to  nave  them  adjourn.  They  are  a 
most  expensive  body.  The  Codes  have  really  to  be  reprinted;  and  it 
appears  to  me  that  the  good  sense  of  the  ]>eople  is  represented  in  this 
matter,  and  that  they  demand  that  the  Legislature  shall  only  meet  once 
in  four  years.  It  will  save  the  State  an  immense  amount,  and  I  realljr 
think  it  *ill  be  a  benefit  to  the  whole  country.  Here  it  is  not  so  uni- 
versal. We  are  here  among  politicians.  I  approve  of  the  report  of  the 
committee,  so  far  as  they  have  reduced  it,  but  I  think  we  ought  to  con- 
fine ourselves  to  one  session  in  four  years,  leaving  the  Governor  the 
power  to  call  it  together,  if  he  desires. 

Mb.  FILCHER.  I  desire  to  ask  the  gentleman  if  he  knows  of  a 
State  in  the  Union,  or  of  a  civilized  government  in  creation,  where  the 
Legislature  meets  as  seldom  as  once  in  four  years? 

Mb.  WHITE.  I  do  not  think  there  is;  but  it  was  only  a  short  time 
ago  that  the  Legislature  met  every  year.  They  are  all  meeting  now 
every  two  years  and  they  will  soon  meet  every  four  years.  I  find  in 
the  old  State  of  Pennsylvania  they  are  tired  of  these  political  bodies 
meeting.  The  young  men  of  the  country  are  turning  into  politicians 
all  over  the  State.  They  give  up  their  employment  and  go  into  politics 
as  a  business.  If  there  was  but  one  session  in  four  years  these  men 
would  die  out  between  the  four  years  and  be  obliged  to  ^o  at  some  hon- 
est employment.  All  the  young  men  are  looking  to  politics  as  a  means 
of  livelihood.  I  would  rather  that  one  of  my  eons  would  carry  a  hod 
for  a  living  than  to  take  the  best  o65ce  in  the  gift  of  this  State.  There- 
fore, I  would  like  to  see  something  done  to  check  this  office  hunting. 

Mb.  MORELAND.  Suppose  you  have  the  session  quadrennial,  how 
are  you  going  to  provide  for  the  election  of  the  United  States  Senator? 

JlR.  WHITE.  "  I  suppose  that  could  be  done  in  some  way,  and  that  is 
the  reason  why  I  brought  this  thing  up. 

Mb.  BEERSTECHER.  I  offer  an  amendment;  to  insert  in  section 
two,  line  six,  after  the  word  "  Constitution,"  the  words  "  which  may 
continue  one  hundred  and  fifty  days." 

Mb.  CHAIRMAN.  The  only  motion  that  the  gentleman  from  Santa 
Cruz  can  make  is  to  move  that  the  committee  rise.  It  cannot  be  done  in 
the  committee. 

Mb.  white.  Mr.  Chairman:  I  move  that  the  committee  rise  for 
that  purpose. 

The  motion  was  lost. 

BEHlBKa  OP  MB.  BIERSTECBEB. 

Mb.  BEERSTECHER.  Mr.  Chairman:  I  move  to  amend  b^  insert- 
ing in  line  six,  after  the  word  "  Constitution,"  the  words  "  which  majr 
continue  one  hundred  and  fifty  days."  As  the  section  is  reported  it 
reads :  "  No  session  shall  continue  longer  than  sixty  days,  except  the  first 
session  called  after  the  adoption  of  this  Constitution,  which  may  con- 
tinue eighty  days."  I  do  not  desire  to  speak  upon  this  su'bject,  but  it 
seems  to  me,  if  this  Constitution  is  adopted,  and  the  Legislature  is  con- 
vened under  the  old  Constitution, and  it  is  incumbent  upon  them  to  frame 
a  new  code  of  laws  for  this  State,  they  cannot  do  it  intelligently  and 
faithfully  and  properly  unless  they  have  one  hundred  and  fifty  days. 
It  seems  to  me  that  it  is  entirely  too  short  a  time  to  say  that  they  shall 
frame  a  code  of  laws  in  consonance  with  the  new  Constitution  in  eighty 
days.  We  have  seen  the  effect  of  attempting  to  frame  even  a  Constitu- 
tion, a  short  instrument,  in  one  hundred  days,  and  we  have  accom- 
plished almost  nothing.  It  seems  to  me  a  moral  impossibility  to 
accomplish  it  in  eighty  days,  and  therefore,  why  the  restriction?  It 
seems  to  me  that  the  Legislature  convened  after  the  adoption  of  this 
Constitution,  if  the  same  be  adopted,  should  certainly  have  one  hundred 
and  fifty  days,  to  intelligently  do  its  work.  There  is  no  object  in 
putting  men  under  a  forcing  process  so  that  the  Legislature  must  be 
called  again,  the  next  year,  in  order  to  change  the  law.  If  a  Legisla- 
ture is  to  come  here  to  put  into  operation  this  Constitution,let  them  have 
ample  time  to  do  it ;  let  them  have  time  to  mature  their  work ;  let  them 
have  time  to  do  it  properly,  and  do  not  bind  them  down  to  eighty  days. 
I  believe  that  one  hundred  and  fifty  days  is  just  as  short  a  time  as  we 
ought  to  make  it,  «nd  I  would  be  in  favor  of  six  months,  but  I  do  not 


believe  that  any  body  of  men  can  do  the  work  necessary  to  be  done,  if 
this  Constitution  be  adopted,  in  eighty  days. 

Mb.  brown.    I  second  the  amendment. 

Mb.  O'DONNELL.    Mr.  Chairman:  I  ha v^ an  amendment  to  offer. 

The  SECRETARY  read: 

"The  sessions  of  the  Legislature  shall  be  quadrennial,  and  shall  com- 
mence on  the  first  Monday  in  December  next  ensuing  the  election  of 
members,  unless  the  Governor  of  the  State  shall,  in  the  interim,  con- 
vene a  special  session  by  proclamation.  No  session  shall  oonlinue 
longer  than  one  hundred  and  twenty  davs." 

Mb.  O'DONNELL.    I  offer  that  as  a  substitute. 

BEHABK8  OP  HE.  JOHNSOll. 

Mb.  JOHNSON.  Mr.  Chairman :  I  desire  to  say  that  from  the  first  I 
have  been  in  favor  of  quadrennial  sessions  of  the  Legislature.  Now,  it 
is  proposed  to  make  quite  a  reform  in  our  Constitution.  The  object  or 
desire  is  to  eliminate  all  of  this  local  legislation,  and  to  put  in  a  consti- 
tutional provision  that  will  do  away  with  all  that  class  of  legislation. 
So  far  as  the  report  of  tlie, committee  is  concerned  in  that  direction,  I 
am  fully  in  accord  with  it,  but  I  think  that  the  sessions  of  the  Legisla- 
ture of  this  State  should  be  quadrennial.  I  know  in  our  own  County 
Convention,  which  was  largely  attended,  there  being  about  one  hun- 
dred present,  without  being  required  to  stand  upon  any  platform,  I  told 
them  all  that  I  should  favor  quadrennial  sessions  of  the  Le^slature, 
and  they  knew  tGe  grounds  upon  which  I  stood.  Now  it  is  said  this  ia 
a  novelty.  It  occut%  to  me  that  we  have  drawn  very  liberally  from  the 
Constitutions  of  other  States,  and  I  think  it  is  nothing  to  our  discredit  if 
we  have  a  little  novelty  in  the  Constitution  of  Caliiomia.  I  say  thai 
once  in  four  years  is  often  enough  to  meet  here,  and  in  that  event  a 
better  body  of  men  will  be  selected.  I  am  not  ia  favor  of  having  this 
election  at  the  same  lime  of  the  Presidential  election.  Voting  for  elec- 
tors for  President  and  Vioe  President  would  perhaps  make  a  ticket 
unnecessarily  large,  and  perhaps  it  would  make  the  honesty  of  each  to 
depend  upon  the  suffrages  of  the  people  at  any  one  election.  But  I  am 
in  favor  of  quadrennial  sessions  of  the  Legislature,  commencing  on  the 
first  Tuesday  after  the  first  Monday  iin  November  of  next  year,  and 
every  four  years  after.  I  think  a  good  deal  of  time  is  lost  by  having 
the  session  commence  before  the  holidays,  and  therefore  I  am  in  favor 
of  so  much  of  the  report  of  the  committee  as  says  that  they  shall  meet 
on  the  first  Monday  after  the  first  Tuesday  in  January.  It  will  be  a 
great  saving  to  this  State,  and  I  say  that  that  constitutional  stricture 
should  be  based'upon  economy.  It  is  a  move  in  the  right  direction,  and 
I  say  that  on  economic  grounds  this  should  be  favored.  If  we  limit  the 
8e3.sion  to  sixty  days,  and  eliminate  all  this  local  legislation,  and  confine 
the  legislation  to  general  matters,  I  say  that  sixty  days  will  be  time 
enough,  and  four  years  frequent  enough,  and  I  believe  that  that  is  in 
accord  with  the  sentiment  of  the  people  of  this  State.  Furthermore,  if 
any  emergency  presents  itself  the  Governor  can  call  the  Legislature 
together.  There  is  no  occasion  to  have  these  biennial  sessions.  Almost 
uniformly  at  first  in  all  of  the  States  the  sessions  were  every  year,  now 
they  are  mostly  biennial.  If  we  make  the  sessions  quadrennial  there 
will  be  a  better  class  of  men  selected,  and  the  interests  of  the  people  of 
this  State  will  be  looked  after  better  than  they  are  at  present,  "rherefore 
1  am  entirely  in  sympathy  with  the  proposition  to  have  quadrennial 
sessions. 

Mr.  WICKES.  Mr,  Chairman:  It  seems  to  me  there  would  be  a 
little  difficulty  in  the  election  of  a  United  Slates  Senator.  I  am  in  favor 
of  Wennial  sessions,  and  of  confining  these  sessions  to  short  terms,  and 
leaving  all  local  legislation  to  the  county  Boards  of  Supervisors. 

BEUARKS   OP    HE.   JOYCE. 

Mb.  JOYCE.  Mr.  Chairman :  I  am  very  sorry  to  hear  this  cry  of 
reform  being  raised  here  again.  It  seems  to  me  this  old  penny  wise  and 
pound  foolisli  cry  rises  in  this  Convention  very  often.  It  seems  to  me 
that  we  cannot  afford  to  abolish  the  Legislature  altogether  and  place  in 
the  hands  of  the  Governor  the  whole  power. 

Mb.  WHITE.  Were  you  elected  on  a  platform  that  favored  sessions 
once  in  four  years? 

Mb.  JOYCE.    No,  sir. 

Mb.  WHITE.    Yes.  you' were. 

Mb.  JOYCE.  I  'believe  there  is  a  good  deal  of  corporations  in  this. 
I  believe  the  people  are  hoodwinked.  I  believfe  that  when  our  old  States 
were  organized  they  were  organized  by  honest  men  and  conscientions 
people.  In  some  places  corporations  were  unknown.  Since  these  cor- 
rupt corporations  have  been  formed  they  come  in  for  an  abolition  of  our 
liCgislatures  as  a  whole.  I  believe  they  go  in  for  putting  power  in  the 
hands  of  the  Governors,  and  the  next  thine  will  be  the  Governors 
oppress  the  citizens.  We  are  here  almost  eighty  days,  and  what  have 
we  done  ?  I  believe  that  the  State  of  California  is  ground  down  by  the 
combined  combination  of  corporations ;  that  it  would  take  them  at  least 
four  or  six  weeks  of  this  sixty  days  to  get  through  with  the  election  of 
a  United  States  Senator,  and  before  they  could  get  what  was  necesatry 
to  protect  the  people  against  the  power  of  corporations  that  the  sixty 
days  would  be  up.  I  do  not  believe  that  the  people  are  so  ground  down 
by  the  Legislature  or  direct  salaries  of  officers  as  what  they  are  by  the 
monetary  jobs  and  accumulated  salaries  of  our  officers.  The  contractors 
of  San  Francisco  rob  the  people  of  that  city  and  county  more  than  their 
whole  public  tax  for  the  paying  of  public  officers.  This  we  do  not  say 
a  word  about.  We  want  to  tear  down  salaries  and  brin^  down  wages. 
The  corporate  bodies  of  this  State  want  to  bring  down  their  officials,  and 
they  want  to  show  on  the  outside.  I  do  net  believe  it  can  be  done  by 
crippling  the  hands  of  our  Legislature.  I  believe  that  our  Legislature, 
if  It  was  convened  once  a  year,  and  then  convened  for  ninety  days, 
could  do  more.  I  am  sorry  to  hear  this  cry  from  our  side  of  the  house. 
I  would  like  to  know  how  many  of  these  corrupt  bills  have  ever  been 
vetoed  by  the  Governors  of  this  State.    I  do  not  want  to  see  this  nigger 
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in  the  fence  where  there  is  no  nigger  in  the  fence.  I  want  no  hood- 
winking 00  the  ground  of  economy.  Here  those  people  tell  us  that  it  is 
almost  impossible  to  find  honest  men  for  the  position  of  legislators. 
The  consistency  of  these  arguments  is  beyond  the  knowledge  of  work- 
ingmni.  The  whole  thing  looks  suspicious;  at  least  it  does  to  me.  I 
hsTe  an  amendment  to  offer,  if  it  is  in  order,  Mr.  President. 

Thi  secretary  read : 

'■  Amend  by  inserting  the  words  '  one  hundred '  in  line  Hre,  instead 
of  the  word  ' sixty/ and  insert  the  words  'one  hundred  and  fifty,'  in 
line  six,  instead  of  the  word  '  eighty.' 

Ml  DOWLIXG.  I  am  sorry  to  hear  men  laboring  under  misappre- 
hemion 

Ms.  MOREL.\KD.  I  suggest  to  the  members  of  the  Workingmen's 
party  that  they  should  "  pool  their  issues," 

Ml.  SMITU,  of  Santa  Clara.  Mr.  Chairman :  I  have  an  amend- 
ment 

Th«  secretary  read : 

"Amend  by  inserting  at  the  end  of  the  fourth  line,  '  Ke  session  shall 
bare  pay  for  a  longer  period  than  sixty  days,  except  the  first  session 
called  after  the  adoption  of  this  Constitution.' " 

RKHABES  OF  MR.  LIKKIX. 

Ml.  liARKIK.  Mr.  Chairman:  There  are  several  amendments 
pending  now.  I  expect  to  support  this  report.  I  believe  it  to  be  a 
good  one— the  best  report  that  has  been  made  to  this  bod^,  and  as  to  the 
amendment  pending — as  to  time,  I  think  the  true  limit  should  be  to 
limitthepar  and  allow  them  to  sit  as  lon^  as  they  please.  If  the  pro- 
Tinonsoftbis  report  are  adopted  there  will  be  no  necessity  for  about 
RTen  eighths  of  the  bills  that  are  now  presented.  I  think  the  last  ses- 
lion  considered  nine  hundred  and  fifty  bills,  and  not  to  exceed  two 
hundred,  I  think,  were  general  laws.  I  do  not  think  after  the  adoption 
of  this  Constitution  there  will  be  any  necessity  for  changing  more  than 
one  hundred  and  fifty  laws.  I  think  it  better  to  limit  the  amount  paid 
than  the  time  of  the  meeting.  I  think  that  fire  hundred  dollars  should 
be  the  limit  for  a  term  of  the  Legislature.  I  am  in  favor  of  the  Leg- 
ialatore  meeting  every  two  years.  Really,  I  would  prefer  the  Legisla- 
iDte  should  meet  annually  instead  of  evety  four  years.  I  believe  in 
bringing  the  Government  as  near  to  the  people  as  possible.  I  do  not 
believe  in  leaving  it  to  the  Governor.  I  tnink  we  propose  to  bring  the 
representatives  a  little  nearer  tu  the  people,  so  that  the  laws  shall  be  a 
r^ex  of  the  people  of  this  State.  That  is  the  policy  of  a  republican 
lp>Tenimeiit  The  only  change  to  be  made  in  the  Constitution,  in  my 
mind,  is  to  limit  the  pay  that  they  should  receive  at  any  general  session 
of  the  Legislature. 

Hl  MARTIN,  of  Santa  Crux.  Mr.  Chainnan:  The  people  of  my 
section  are  in  favor  of  the  Legislature  meeting  once  in  four  years. 
In  bet,  they  do  not  care  if  it  never  meets.  They  can  get  along 
vithout  it. 

Thi  CHAIRMAIT.  The  question  is  on  the  motion  to  strike  out 
"eighty,"  and  insert  "  one  hundred  and  fifty." 

SBHIBKB  07  HR.  BKOWM. 

Ml.  BROWS'.  Mr.  Chairman  i  It  does  appear  to  me  that  this  length 
of  time  will  be  considered  none  too  great,  taking  into  consideration  the 
,  bet  that  there  is  a  new  starting  point  almost  throughout,  and  that  laws 
are  to  be  made  in  accordance  with  the  new  Constitution,  to  suit  its  pecul- 
iarities; to  suit  its  provisions  throughout.  It  will  require  time;  and 
unlets  there  is  given  su6Scient  time  to  investigate,  to  consider,  to  weigh 
and  baknce  the  laws  that  are  to  be  made,  and  to  compare  them  with 
this  great  organic  law  that  is  now  under  consideration,  it  will  be  merely 
impoeaible  in  the  short  length  of  time  to  make  laws  which  will  answer 
the  purpose.  It  does  not  require  that  there  should  be  any  lengthy  argu- 
ment upon  this  subject.  We  must  know  at  once  that  the  work  will  be 
one  of  great  magnitude,  and  that  there  should  be  no  hurr^  in  this  matter 
in  consequence  of  there  being  a  narrow  limitation  of  time.  We  have 
seen  the  ill  effects  of  this  here  in  this  body,  and  we  would  not  wish  this 
to  be  repeated  when  the  Legislature  meets  for  the  purpose  of  makiue 
law»,  in  many  respects  difierent  from  any  laws  which  we  have  had 
before,  and  which  should  correspond  nicely  with  the  Constitution  now 
being  made.    I  am  in  favor  of  the  amendment. 

BKMIRKS  or  MB.  VAN  DTKB. 

Ma.  VAN  DYKE.  Mr.  Chairman :  I  concur  entirely  with  the  gen- 
lleroan  from  El  Dorado,  Mr.  Larkin,  in  regard  to  limiting  the  pay 
"idead  of  the  time  the  Legislature  may  remain  in  session.  They  will 
be  driven  in  the  last  few  days  to  consider  the  most  important  legislation, 
'id  the  result  will  be  hasty  and  ill  considered  legislation.  Now,  if  you 
limit  the  compensation  you  accomplish  the  whole  purpose,  and  then  let 
the  terms  be  continued  until  the  work  is  completed  and  completed  prop- 
«dy  and  in  order.  I  was  about  to  move  to  strike  out  all  of  the  section 
from  the  word  "in"  in  the  fourth  line,  to  the  word  "days"  in  the  sixth 
line,  to  meet  that  object. 

BIMARKS  OF  MR.  TXRBT. 
Ml.  TERRY.  Mr.  Chairman :  There  seems  to  be  a  great  deal  of  dif- 
■wence  of  opinion  among  the  members  in  regard  to  this  matter.  I  will 
"T  that  the  Committee  on  Iiegislative  Department  arrived  at  the 
conclusion  that  sixty  days  session  would  be  amply  sufficient  for  all  the 
purposes  of  legislation  hereafter,  and  that  that  conclusion  was  arrived  at 
fn)m  consideration  of  the  fact  that  by  changing  the  time  of  meeting 
Mtil  after  the  holidays,  we  had  saved  at  least  twenty  days;  because  I 
Wieve  that  twenty  days  Have  been  wasted  on  account  of  the  holidays 
fU  other  adjoammen'ts  for  a  long  time.  Again,  we  have  provided 
'"n  nieh  limits  as  in  our  judgment  will,  if  adopted  by  this  Convention, 
P^ut  end  to  special  legislation;  and  we  all  know  that  at  least  two 
I'lMiof  the  time  of  former  Legislatures  has  been  consumed  in  such 
^d^t&m  M  will  be  prohibited  if  this  report  is  adopted.    Sixty  days  is 
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long  enongh  for  any  Legislature  to  make  necessary  changes  in  general 
laws;  and  eighty  days  limit  for  the  first  session  was  that  which  was 
adopted  in  the  committee,  an«r  some  difference  of  opinion,  and  in  my 
mind  it  is  sufficient.  I  do  not  understand  that  it  is  necessary,  because  - 
this  Constitution  is  adopted,  to  have  a  new  code  of  laws.  I  do  not 
understand  that  the  Constitution  is  going  to  repeal  all  our  statutes,  and  do 
not  see  really  that  any  more  time  will  necessarily  be  consumed  by  the 
first  session  than  any  subsequent  session  of  the  Legislature;  and  I  can- 
not see  why  there  will  be  any  greater  difficulty  or  any  more  time  neces- 
sary for  the  first  Legislature  than  in  any  subsequent  session.  '  It  will  be 
necessary  to  make  some  changes  in  the  Code  of  Civil  Procedure.  The 
twenty  days  extra  allowance  is  amply  sufficient  for  that.  I  have  no 
particular  pride  of  opinion  about  this  report,  but  I  think  that  the  time 
here  is  amply  sufficient.  I  believe  that  it  is  proposed  that  the  Legisla- 
ture should  meet  as  often  as  once  in  two  years,  very  large  interests  are 
confided  to  the  executive  officers  of  this  State.  They  are  to  report  to 
the  Legislature,  and  two  years  is  long  enough  between  the  examinations 
of  the  accounts  of  these  receiving  and  dispensing  agents,  and  ascertain- 
ing what  has  been  done  in  the  way  of  executing  the  laws  and  dispensing 
the  money  of  the  State.  Great  changes  have  been  made  and  will  be 
made  which  may  render  proper  the  readjustment  of  the  rate  of  taxatiort. 
I  think  the  sessions  of  the  Legislature  should  be  as  often  as  once  in  two 
years.  The  sug^stion  made  by  the  gentleman  from  El  Dorado,  Mr. 
Larkin,  that  it  is  to  allow,  instead  of  per  diem,  a  proas  sum  to  each 
member  of  the  Legislature  for  the  session ;  that  might,  I  say,  render 
the  sessions  shorter  than  they  would  be  otherwise.  I  think  the  report  of 
the  ooqiniittee  is  proper  and  ought  to  be.adopted. 

Thb  CH.\IRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Beerstecher. 

The  amendment  was  lost. 

The  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Joyce. 

The  amendment  was  lost. 

Thb  CHAIRMAN,  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Santa  Clara,  Mr.  Smith.  The  Chair  hears  no 
second  to  the  amendment. 

Mr.  VAN  DYKE.    I  send  up  my  amendment. 

The  SECRETARY  read : 

"Amend  by  striking  out  in  line  four,  from  and  including  the  word  'no,' 
down  to  and  including  the  word  'days'  in  line  six." 

Mb,  van  DYKE.  The  purpose  of  that  amendment  is  to  strike  out 
the  limit  on  the  session,  and  then  when  we  reach  the  com^iensation  then 
to  limit  the  compensation. 

"The  amendment  was  lost. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  offer  an  amend- 
ment. 

Thi  SECRETARY  read : 

"Strike  out  the  words  'which  may  continue  eighty  days,'  and  insert 
in  same  place  '  for  which  members  thereof  shall  not  have  pay  for  more 
than  one  hundred  and  twenty  days.' " 

Mr.  WEST.  Mr.  Chairman:  Would  that  amendment  be  subject  to 
amendment?  If  so  I  would  move  to  strike  out  "one  hundred  and 
twenty  "  and  insert  "one  hundred."  I  believe  a  majority  of  the  Conven- 
tion will  agree  upon  a  session  of  one  hundred  days. 

Mb.  smith,  of  Fourth  District.    I  accept  the  amendment. 

Mb.  INMAN.  Mr. Chairman:  I  hope  tnis  Convention  will  make  no 
change  in  this  report.  The  Chairman  has  said  sixty  days  is  sufficient 
time.  We  are  not  going  to  pull  to  pieces  the  statutes  of  the  State  nor 
the  Codes.  I  hope  that  this  Convention  will  put  a  veto  upon  all  those 
propositions  when  they  do  not  bring  any  good  reason  for  them,  and 
stand  by  not  only  this  report,  but  the  reports  of  all  the  committees.  I 
hope  there  will  be  no  more  amendments  offered. 

Mb.  larkin.  Mr.  Chairman :  I  shall  oppose  the  amendment  unless 
it  is  to  strike  out  the  limit  in  regard  to  time.  As  the  Convention  is  not 
willing  to  limit  the  pay  instead  of  the  time,  I  shall  support  the  report 
of  the  committee. 

BBHABKS  OP  MB.  SMITH,  OF  FOtTBTB  DISTBICT, 

Mb.  smith,  of  Fourth  District.  Mr.  Chairman :  If  the  IJegislature 
is  not  doing  right,  and  there  is  outside  support,  it  can  very  easily  con- 
tinue without  pay  from  the  State,  and  I  believe  it  is  a  thing  that«houId 
be  certain  and  fixed  by  law.  It  is  uncertain  how  much  new  legislation 
will  be  required  b^  the  first  session.  It  is  certain  that  there  will  be  con- 
siderable. There  is  some  new  matter  and  some  novel  matter  introduced 
already  into  this  Constitution;  and  it  is  certain  that  in  addition  to  the 
ordinary  business  of  legislation,  and  in  addition  to  some  change  in  the 
laws  necessary,  there  would  have  to  be  considerable  new  legislation 
under  the  new  Constitution,  and  we  have  already  found  that  the  Legis- 
lature has  made  a  great  mistake  in  limiting  us  to  one  hundred  days.  I 
do  not  know  that  we  have  committed  any  great  ofTense  against  time. 
There  has  been,  of  counse,  some  little  delay,  and  I  think  we  nave  found 
here  in  our  experience  in  this  body,  that  the  hundred  days  is  a  very 
short  time.  I  think  it  would  be  better  for  the  first  session,  inasmuch  as 
it  is  uncertain  how  much  would  have  to  be  done,  to  give  them  some 
more  time,  and  a  hundred  days  is  little  enough.  They  would  requireat 
least  that  much  time,  and  they  should  have  pay  for  that  much  time. 
If  it  should  happen  that  a  great  deal  more  legislation  should  bo  neces- 
sary, let  them  stay,  as  we  stay,  bej^ond  the  time  without  any  pay. 

REMARKS   or   MB.   CAMFBELL. 

Mr.  CAMPBELL.  Mr.  Chairman :  I  hope  we  shall  not  make  the 
mistake  to  too  much  limiting  the  first  session.  The  other  is  all  right ; 
but  if  gentlemen  will  reflect  a  moment  they  will  see  that  there  will 
necessarily  be  a  great  deal  of  legislation.  In  regard,  for  instance,  to  the 
subject  of  municipal  corporations,  we  are  going  to  take  from  the  Legis- 
lature a  large  body  of  power,  and  it  will  be  necessary  to  regulate  miinifi- 
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pal  corporations  to  a  very  great  extent;  there  will  hare  to  be  a  very 
large  amount  of  legislation  there.  Then,  if  we  organize  our  judiciary, 
as  we  contemplate,  there  will  be  considerable  legislation  there;  then,  as  we 
have  provided  for  the  matter  of  corporations  not  municipal,  there  is  very 
important  legislation  there,  at  the  fint  session;  and,  as  in  regard  to  the 
■ubject  of  taxation,  it  is  probable  that  considerable  careful  legislation  will 
have  to  be  adopted ;  we  shall  have  to  adopt,  perhaps,  an  entire  new  taxa- 
tion law.  It  IS  not  a  matter  of  great  moment  whether  the  Legislature, 
at  its  first  session,  shall  sit  a  few  days  longer  or  a  few  days  less  time, 
but  give  it  ample  time,  so  that  it  can  set  into  operation  this  new  Consti- 
tution under  tne  moat  favorable  circumstances,  and,  therefore,  with  care- 
ful legislation.  I  believe  we  would  do  no  wrong  to  allow  them  to  stay 
four  months  and  pay  them  if  necessary.  After  that  the  sixty  days 
would  be  perfectly  proper.  I  hope  the  committee  will  not  limit  them 
down  to  eightj  days.  I  believe  it  will  be  impossible  to  set  in  operation 
this  Constitution  in  that  length  of  time.  The  report,  in  its  main  feat- 
ures, I  agree  with;  I  think  it  an  admirable  report.  I  am  not  in  favor 
of  great  changes.  I  hope  the  time  will  be  extended  to  at  least  one  hun- 
drra  days.  I  think  one  hundred  and  twenty  days  would  be  preferable. 
I  had  proposed  to  offer  this  amendment  striking  out "  eighty "  and 
inserting  "  one  hundred  and  twenty,"  and  then  if  the  gentlemen  think 
it  is  too  long  to  pay  them  for  one  hundred  and  twenty  days,  we  can,  in 
the  resolution  fixing  the  compensation,  say  that  they  'shall  only  be  paid 
for  one  hundred,  but  Ie(  them  sit  after  one  hundred  days.  I  hope  that 
we  will  strike  out  "  eighty  "  and  insert  "  one  hundred  and  twenty," 

BKMARKS   or  MB.   FILCHKB. 

Mr.  FILCHER.  Mr.  Chairman :  I  am  somewhat  surprised  that  so 
much  opposition  should  be  manifested  to  a  proposed  section  of  the  Con- 
stitution which  embodies  a  proposition  so  universally  demanded  by  the 
people.  I  know  that  it  has  been  widely  discussed  on  the  stump.  It  is 
true  that  there  is  a  widespread  sentiment  among  the  people  opposed  to 
legislation  generally.  That  sentiment  which  has  caused  them  to  look 
upon  legislative  bodies  as  an  evil  is  calculated  to  create  a  spirit  of  this 
kind ;  and  I  know  that  certain  candidates  told  the  people  that  they  were 
in  favor  of  having  fewer  sessions,  or  quadrennial  sessions,  or  less  time.  I 
am  convinced  that  it  is  not  the  right  principle,  and  would  work  an  evil 
to  our  general  form  of  government.  It  has  been  suggested  here,  in 
reference  to  that  point,  that  it  would  be  inconvenient  to  elect  two  United 
States  Senators  in  six  years;  and  so  it  would.  There  is  an  objection  in 
that  point.  It  has  been  suggested  that  we  could  not  well  foresee  the 
condition  of  the  country,  and  could  not  wisely  provide  for  the  revenue 
for  so  long  a  time.  That  is  also  an  objection.  But  there  is  another  and 
more  vital  objection,  in  my  opinion,  and  that  is  the  idea  of  so  long  absent- 
ing the  people  from  those  who  have  power  over  them.  It  is  a  principle 
that  we  cannot  afford,  in  m^  opinion,  to  indorse.  The  idea  that  the 
administration  and  the  Legislature  could  come  in  here  simultaneously 
and  go  out  together  is  not  a  good  one.  The  administration  would  be 
absolutely  left  to  itself  during  ita  terra.  Assuming  that  the  Grovernor 
should  become  implicated  in  some  nefarious  practices,  I  ask  you  what 
powerthere  is  under  such  a  system  to  reach  him?  You  provide  that  the 
Governor  may  be  impeached,  but  as  soon  as  the  sixty  days  of  the  Legis- 
lature are  over  he  is  left  to  himself.  One  of  the  best  features  of  our 
government  is  that  the  officers  are  frequently  brought  face  (o  face  with 
those  whom  the  people  elect  to  scrutinize  their  action.  The  oftener  you 
•an  send  up  persons  directly  from  the  people,  and  in  this  capacity  legis- 
lators come,  to  look  into  and  examine  the  aflairs  of  State,  and  con- 
front the  officers  enlisted  with  power  by  the  people,  the  better  your 
government 

In  reference  to  the  time  of  the  sessions,  that  matter  was  thoroughly 
discussed  in  committee,  and  I  believe  that  the  judgment  of  the  com- 
mittee will  be  satisfactory  to  the  people.  We  have  required  that  the 
Legislature  shall  not  meet  until  after  the  holidays.  Then  we  have 
provided  that  no  special  legislation  shall  be  enacted.  It  provides  for 
cutting  off  largely  all  special  legislation.  A  ^reat  amount  of  time  haa 
been  spent  on  these  special  bills,  and  if  you  sift  it  right  down  and  get 
right  into  the  internal  workings,  you  would  find  that  not  thirty  days,  on 
the  average,  have  been  earnestly,  studiously,  and  faithfully  devoted  to 
the  consideration  of  general  measures.  The  committee  at  first  decided 
in  favor  of  sixty  days,  but  on  further  consideration  concluded  to  allow 
eighty  days  for  the  first  session,  because,  in  the  event  of  the  adoption  of 
this  Constitution,  there  would  naturally  be  a  little  more  legislation 
necessarpr.  In  other  words,  it  would  be  necessary  to  alter  many  laws 
now  existing  in  order  to  make  them  conform  to  this  Constitution.  It 
would  be  necessary  to  paaa  certain  laws  in  reference  to  municipal  corpo- 
rations. A  few  general  laws  will,  and  only  a  few  will  be  required; 
perhaps  one  for  each  of  these  reports  will  meet  the  whole  requirement. 
1  claim  that  a  bill  general  in  its  nature  can  be  considered,  and  thor- 
oughly considered,  in  less  time  than  we  have  devoted  here  to  the  con- 
sideration of  one  of  the  reports  of  our  committees.  There  is  another 
point  in  favor  of  less  time  as  compared  with  the  time  required  by  this 
body.  It  must  be  remembered  that  body  is  smaller  than  this.  The 
largest  house,  if  this  report  is  adopted,  will  contain  but  sixty  members, 
and  I  think  it  is  a  rule  that  will  hold  good  that  in  proportion  as  the 
body  is  smaller  the  work  will  be  facilitated.  Sixty  members  may  not 
bring  all  the  experience  of  a  larger  body,  but  they  will  get  over  the  work 
in  much  less  time  than  a  body  twice  as  large.  I  believe  tbe  report  is 
wide  enough  as  it  is,  I  haven't  heard  any  amendment  proposed  that 
improves  it.  The  reforms  demanded  ore  contained  in  it.  The  evil  of 
special  legislation  is  aimed  at  The  lobby  influence  is  aimed  at.  If  you 
scan  that  report  narrowly  you  will  find  more  reforms  contained  therein 
than  will  perhaps  appear  on  the  surface,  I  hope  that  the  gentlemen 
will  forego  these  little  notions  and  trifling  objections  and  let  us  get  on 
to  other  and  more  important  business. 

BKMABKS  op  HB.  SHArTXB. 

Mb.  SHAFTER.    Mr.  Chairman  :  I  do  not  care  to  remind  gentlemen 


what  platforms  they  were  elected  on,  but  this  Convention  has  every 
admonition  to  reform.  I  hope  that  the  committee  will  strike  out  tluit 
limitation  in  the  second  paragraph  which  provides  that  no  session  shall 
be  longer  than  sixty  days,  except  the  first  session.  Leave  the  time 
entirely  independent,  and  when  we  come  to  the  amount  of  salary,  not 
leave  that  to  the  Legislature,  Such  a  question  aa  that  ought  not  to  be 
left  to  the  Legislature  unless  the  times  change  so  fast,  and  the  value  of 
money  changes  so  fast,  as  to  make  it  necessary  to  leave  it  to  the  Legis- 
lature. If  money  is  going  to  depreciate,  of  course,  they  ought  to  have 
the  power  to  raise  their  pay;  but  I  am  in  favor  of  striking  out  the  limi- 
tation as  to  time,  and  allow  them  in  a  future  section  five  dollars  a  day 
and  no  more ;  in  no  case  to  exceed  five  hundred  dollars  for  a  session, 
excepting,  perhaps,  the  first  session.  If  they  choose  to  hold  over  one 
hundred  days,  then  give  them  no  pay.  If  they  get  through  with  the 
business,  what  propriety  is  there  in  paying  them  five  dollars  a  day  when 
they  are  doing  nothing.  I  think,  that  in  view  of  tbe  burden  of  debt 
that  presses  upon  tbe  people  of  the  State  that  five  dollars  a  day  is  all 
that  should  be  paid.  The  cry  is  that  nobody  but  rich  men  could 
come.  Any  man  can  come  for  that  A  gentleman  here  tells  us  that  he 
lives  for  five  dollars  a  week ;  and  five  dollars  a  day  is  certainly  aa  much 
luxury  as  any  gentleman  has  a  right  to  indulge  in  at  the  expense  ofthe 
State.  If  any  gentleman  chooses  to  indulge  in  more  let  him  pay  it 
himself.  Strike  out  these  three  lines,  the  fourth,  fifth,  and  sixth,  and 
wheu  we  come  to  a  future  part  of  the  provisions  put  in  a  provision 
that  they  shall  have  five  dollars  a  day,  and  in  no  case  receive  above 
five  hundred  dollars.  I  am  in  favor  in  the  first  place  of  striking  that 
out  and  inserting  nothing. 

BKMABKS  OP  UK.  MCCALLDH. 

Mr.  McCALLOM.  Mr.  Chairman:  The  question  of  compensation  is 
not  referred  to  at  all  in  the  report  of  the  Committee  on  Legislative 
Department.  In  the  committee  that  matter  was  discussed,  and  the 
majority  of  the  committee  were  of  the  opinion  that  it  was  beneath  the 
dignity  of  the  Constitution  to  fix  the  matter  of  compensation,  which 
belonged  exclusively  to  the  Legislature,  and  also  for  the  further  reason 
that  the  compensation  is  fixed. by  law,  and  would  continue,  in  the 
absence  of  anything  in  the  Constitution  to  change  it  As  to  the  tiiue, 
Mr.  Chairman,  I  must  confess  that  my  judgment  has  undergone  some 
change  since  we  of  the  committee  assented  at  least  to  this  report,  or  to 
the  main  features  of  it  Since  then  we  have  acted  upon  a  Bill  of  Rights, 
in  which  we  have  made  many  changes  upon  the  subject  of  traverse 
juries,  grand  juries,  and  other  subjects,  and  thus  made  work  for  the 
Legislature.  Ufion  the  subject  of  the  Chinese,  we  have  referred  mach 
important  business  to  the  Legislature.  As  to  reTenue,'tbere  will  be  a 
vast  amount  of  business  at  the  first  session  of  the  Legiflature;  and  as  to 
the  matter  of  corporations,  which  has  been  passed  upon  so  far  as  the 
general  committee  on  that  subject  has  been  concerneo,  gentlemen  will 
notice  that  in  this  report  of  the  Committee  on  Legislative  Department 
there  are  some  very  important  provisions  there  with  regard  to  all  other 
corporations  not  treated  upon  by  the  Committee  on  Corporations  proper, 
which  will  reouire  very  considerable  business  in  the  Legislature,  It 
will  be  noticed  there  that  ty  one  section  of  the  article  on  Legislative 
Department,  the  Legislature— unless  it  is  otherwise  provided,  and  it  has 
not  been,  as  we  have  passed  corporations — has  to  provide  for  the  fixing 
of  the  rates  of  all  corporations.  I  maintain  that  this  question  of  water 
rates  which  a|itates  a  good  many  in  this  Convention  will  find  its  solu- 
tion, perhaps,  m  that  section  of  the  report  ef  the  Committee  on  Legisla- 
tive Department.  I  have  no  doubt  that  the  first  session  of  the  Legislature 
will  require  double  the  time,  or  nearly  bo,  of  any  succeeding  session.  I 
know  there  has  been  a  good  deal  of  time  wasted  here.  There  have  been 
some  speeches  unnecessarily  long,  and  some  speeches  unnecessarily  re- 

Cted,  and  yet  it  is  true  that  this,  aa  a  deliberative  body,  has  worked  as 
d,  perhaps,  and  intelligently,  as  any  that  has  ever  assembled  in  the 
State,  And  yet  it  is  now  plain  and  palpable,  that  if  we  perform  our  duly 
we  will  remain  here  a  considerable  time  beyond  the  one  hundred  days, 
compensation  or  no  compensation,  to  do  our  work  faithfully,  I  do  not 
know  that  one  hundred  and  twenty  days,  however, are  required;  but  I 
do  believe,  in  view  of  what  has  transpired,  and  the  vast  amount  of 
business  which  has  been  referred  to  the  Legislature — for  I  understand  it 
means  the  first  session  of  the  Legislature,  where  we  make  a  thing  man- 
datory— there  is  a  necessity  for  a  longer  time  than  specified.  Therefore 
I  shall  vote  for  the  amendment  to  strike  out  "eighty,"  and  I  shall  ofler 
to  strike  out  the  word  "eighty,"  in  line  six,  and  insert  the  words  "one 
hundred."  I  think  perhaps  that  may  be  acceptable  as  a  compromise. 
As  to  the  other  sessions,  I  think  sixty  days  are  amply  sufficient 

Now,  Mr,  Chainnan,  a  word  as  to  quadrennial  sessions,  and  I  have  done. 
The  argument  presented  on  the  question  here  was  discussed  in  the  com- 
mittee, and  it  had  considerable  weight  We  do  not  propose  to  try  the 
experiment  and  be  the  first  State  among  men,  and  in  the  history  of  man- 
kind, to  make  the  sessions  of  the  Legislature  less  frequent  than  once  in 
two  years.  Arguments  have  been  used  here  that  I  do  not  propose  to 
repeat;  but  I  propose  to -simply  say  this,  that  it  is,  after  all,  only  in  the 
Legislature  where  tbe  people  are  heard  ;  and  when  we  propose  to  make 
the  sessions  of  the  Legislature  less  frequent  than  biennial,  the  loss  fre- 
quent they  are  made  the  less  republican  is  the  form  of  government.  I 
do  not  believe,  however,  from  the  expressions  I  have  heard,  that  it  is 
profitable  to  discuss  these  propositions  which  have  so  little  support  that 
there  is  no  possibility  or  danger  of  their  success. 

BKMABKS  OP  MB.  WR8T. 

Mb,  west,  Mr,  Chairman :  I  believe,  «ir,  after  reading  the  report 
of  the  Committee  on  the  Legislative  Department,  that  they  have  consid- 
ered this  subject  with  ability.  They  have  made  an  able  report,  and  in 
the  main,  I  am  prepared  to  support  the  report;  but  I  hope  it  will  not  be 
considered  treating  the  committee  with  any  disrespect  to  offer  or  vote  for 
material  amendments.    Kow,  it  is  well  known  that  the  first  Legislature 
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that  meets  ander  the  new  Constitution,  if  adopted — and  I  believe  it  will 
be  adopted,  for  I  believe  we  will  make  a  good  Constitution — will  be  the 
most  importamt  lei^islative  body  that  was  ever  assembled  in  the  State  of 
Cslifomia.    It  will  be  the  most  important  deliberative  body  that  ever 
met  in  California.     I  will  not  even  except  this  Convention.     While  thev 
will  not  be  called  upon  to  make  the  new  machine,  they  will  be  called 
npon  to  adapt  the  new  machine  to  the  6late  Government  under  the  cir- 
cumstances occurring  by  the  adoption  uf  the  new  Constitution.     As  has 
been  well  remarked,  the  jury 'system  will  need  a  good  deal  of  change  if 
any  amendment  is  adopted.    The  question  of  revenue  and  taxation,  and 
the  State's  finances  will  need. a  great  deal  of  consideration,  of  careful 
examination  and  adjusting.    The  question  of  municipal  corporations, 
whicb  has  been  referred  to,  and  especially  that  part  in  relation  to  county 
and  tovrasbip  organizations,  will  require  mucli  legislation.     Alk  these 
subjects  coming  up  before  the  Legislature  will   require  thought,  will 
nquire  study,  and  will  require  time  for  their  proper  adjustment. 

Therefore' I  hope  that  the  amendnient  will  be  adopted,  striking  out 
"eightT,"and  inserting  "one  hundred,"  in  the  sixth  line.  I  am  not 
one  of  those  who  believe,  and  I  have  not  on  any  occasion  claimed,  that 
the  Legislature  of  the  several  States  are  proverbially  dishonest.  We 
expwt  to  elect  an  honest  Legislature,  and  we  suppose  that  they  will  do 
their  Tork  carefully  and  well,  I  am  opposed  to  restricting  the  pay.  I 
beliere  that  five  dollars  a  day  is  enough,  but  I  am  in  favor  of  a  per 
diem  and  not  in  favor  of  a  fixed  salary.  Whenever  the  time  expires  in 
which  members  receive  pay,  I  have  found  in  all  legislative  bodies  of 
whicb  1  haTe  had  any  acquaintance,  there  is  a  class  of  members  that 
commence  a  system  of  discontent  and  demoralization,  moving  to  adjourn 
and  impc^g  the  progress  of  legislation,  and  I  have  never  been  able  to 
find  any  p»d  work:  done  after  the  time  has  expired  for  which  pay  is 
allowed.  Come  down  to  old  prices;  give  them  a  per  diem,  but  give 
tbem  a  per  diem  as  long  as  yon  allow  their  session  to  hold ;  and,  if  you 
confine  tbem  in  any  respect,  confine  the  length  of  the  session.  There- 
fore 1  agree  with  the  report,  in  confining  the  length  of  the  session  to 
sixty  days  for  ordinary  sessions,  after  the  first  meeting  of  the  Legisla- 
ture, which  I  believe  should  have  one  hundred  days.  I  believe  that 
would  be  a  proper  length  of  time. 

Hi.  ANDREWS.  Mr.  Chairman  :  If  I  am  in  order  I  would  like  to 
offer  an  amendment  to  strike  out  "eighty,"  in  line  six,  and  insert  "one 
hundred." 

Tan  CHAIRMAK.  The  gentleman  from  Kern,  Mr.  Smith,  has 
raored  to  strike  out  "  which  may  continue  eighty  days,"  and  insert  in 
Ilea  thereof  the  words,  "  for  which  members  thereof  shall  not  have  pay 
6>r  more  than  one  hundred  days." 

Mai  ANDREWS.  Mr.  Chairman:  I  think  that  one  hundred  days  fur 
the  first  session  is  little  enough.  My  idea  is  that  one  hundred  and 
twenty  days  would  be  better  than  one  hundred.  Unless  we  should 
have  a  much  better  legislative  body  than  I  have  been  associated  with, 
one  hundred  and  twenty  days  is  little  enough.  Sixty  days  is  too  great 
a  limitation.  I  think  that  eighty  days  is  little  enough.  I  do  not 
believe  that  it  is  wise  to  drive  our  legislators,  and  I.  thmk  sixty  days 
would  always  drive  them.  I  am  in  hopes  that  the  committee  will  not 
prnvide  tb»t  the  first  session  after  the  adoption  of  the  Constitution  shall 
oe  less  than  one  hundred  days. 

Us.  WHITE.  Mr.  Chairman:  If  that  amendment  is  adopted  the 
pay  will  be  for  one  hundred  days  only,  and  then  they  could  go  on  just 
u  we  are  now,  without  pay. 

Ml  LARKIN.  Mr.  Chairman:  I  cannot  see  why  we  should  limit 
the  time.  The  Governor  can  call  them  together  on  the  next  morning. 
lam  opposed  to  any  limit.  If  it  was  necessary  to  continue  the  first  ses- 
sion, the  Governor  could  call  an  extra  session  the  very  next  morning 
after  the  time  expired. 

Ma.  BEER8TECHER.     Mr.  Chairman:  I  move  to  amend,  so  as  to 
tead  as  follows:  "There  shall  be  no  Legislature  convened  from   and 
>fter  the  adoption  of  this  Constitution,  in  this  State,  and  any  person 
who  shall  be  guilty  of  suggesting  that  a  Legislature  be  held,  shall  be 
punished  as  a  felon  without  the  Iwnefit  of  clergy." 
Tbi  CHAIRMAN.    The  gentleman's  amendment  is  out  of  order. 
Ha.  WEBSTER.    Mr.  Chairman :  I  have  an  amendment  to  offer. 
Te«  SECRETARY  read: 

"Strike  out  all  after  the  word  'proclamation,'  in  the  fourth  line, 
down  to  and  including  the  word  'days,'  in  the  sixth  line,  and  insert  as 
Wlows:  *No  pay  shall  be  allowed  to  members  for  a  longer  period  than 
DXty  days,  excepting  the  first  session  of  the  Legislature  called  after  the 
•doption  of  this  Constitution,  they  may  be  allowed  pay  for  one  hundred 
davi.'" 

Ht.  WEBSTER.  Mr.  Chairman:  It  occurs  to  me  that  it  is  doubtful 
policy  to  limit  the  time  absolutely  to  any  time  whatever.  I  think  that 
will  remove  the  evil.  If  there  is  matter  of  great  importance  before  the 
ll^islature,  they  should  not  be  cut  off  from  the  enactment  of  good  laws 
•y  a  constitutional  provision.  By  cutting  off  the  pay  after  a  certain 
time,  they  are  not  likely  to  stay  longer  than  is  absolutely  necessary  to 
"uttthe  legislation  which  is  before  them. 

Mt.  BEERSTECHER.  Mr.  Chairman :  There  is  general  complaint 
of  the  work  of  this  Convention,  that  we  are  moving  along  too  slowly, 
•id  any  member  of  the  Convention  bein^  present  and  looking  over  the 
"KHB,  and  noticing  how  little  interest  is  taken,  will  say  that  it  is 
M  wonder  that  we  are  moving  along  slowly.  No  one  pays  any 
tteotion,  and  these  matters  are  moving  along  in  this  way  by  reason  of 
the  indolence  of  the  members,  and  it  is  their  tuult,  and  no  one  else's.  I 
•o  in  favor  of  the  amendment  offered  by  the  gentleman  from  Alameda, 
Mr.  Webster.  The  only  objection  that  is  urged  is  upon  the  plea  of 
Mnomy.  It  is  said  that  the  Legislature  ought  not  to  sit  more  than 
•Wy,  or  more  than  eighty,  days,  because  it  costs  too  much,  and  the 
■^•■s*  ought  to  be  reduced.  And  as  it  is  merely  a  plea  of  economy, 
loiiiiot  see  any  objection  to  allowing  the  Legislature  to  sit  just  as  long 
M  it  it  new—a ry  to  continue  in  session,  but  limit  the  time  for  which 
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they  are  to  receive  pay.  Now,  that  is  the  true  theory.  Give  them  pay 
for  Just  BO  long,  and  no  longer,  and,  if  necessary,  allow  them  to  oontinue 
in  session.  "There  is  no  objection  lx>  allowing  them  to  continue  in 
session.  I  believe  that  the  laborer  is  worthy  of  his  hire,  and  I  believe 
in  paying  the  legislator  ten  dollars  a  day  for  a  certain  number  of  days. 
I  ao  not  believe  that  the  people  will  thank  us  for  getting  scrub  mem- 
bers and  giving  them  scrub  pay. 

Mb.  SMITH,  of  Fourth  District  Mr.  Chairman :  I  think  the  gentle- 
man from  San  Francisco  is  mistaken  in  the  matter  of  economy  being 
the  only  question.  It  soems  to  me  that  the  reason  for  short  sessions  is, 
that  the  longer  the  Legislature  that  is  not  doing  good  work  is  in  session 
the  more  chance  there  is  for  evil.  Now,  there  generally  is  a  certain 
amount  of  work  to  be  done.  The  effort  of  this  Conveution  is  to  reduce 
that  amount  of  work  to  general  laws,  and  consequently  to  much  less 
work.  Now,  if  wo  have  a  session  of  the  Legislature  that  intends  to  do 
evil,  that  session  can  continue  and  be  paid  from  outside  as  long  as  it 
needs  to,  and  the  evil  go  on  against  the  people.  The  policy  has  twen  in 
most  of  the  States  to  reduce  the  time  of  service.  Let  it  be  fixed  by  law, 
and  shut  down  at  the  time  that  the  work  that  is  necessary  to  be  done  is 
finisliad.  Let  them  have  no  longer  time  than  is  necessary  for  the 
ordinary  business. 

Mk.  O'DONNELL.    I  call  for  the  previous  question. 

Thi  CHAIRMAN.    The  committee  seems  to  be  ready  for  a  vote.   The 

?|uestion  is  on  the  adoption  of  the  amendment  offered  by  the  gentleman 
rom  Kern,  Mr.  Smith.  , 

The  amendment  was  lost. 

Thk  chairman.  The  question  recurs  on  the  amendment  offered  by 
the  gentleman  from  Alameda,  Mr.  Webster. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  S8  ayes  to  32 
noes. 

Thk  chairman.  The  question  recurs  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  O'Dunnell, 

The  amendment  was  lost. 

Mr.  JOHNSON.  Mr.  Chairman:  I  move  to  strike  out  "biennial" 
and  insert  "quadrennial." 

Lost. 

The  CHAIRMAN.  If  there  are  no  more  amendments  to  section  two, 
the  Secretary  will  read  section  three. 

HBHBiaS   OF   ASSBHBLT.     ■ 

Thb  SECRETARY  read : 

Sbc.  3,  The  members  of  the  Assembly  shdi  be  chosen  biennially, 
by  the  qualified  electors  of  their  respective  districts,  on  the  first  Tuesday 
after  the  first  Monday  in  November,  and  their  term  of  office  shall  be 
two  years, 

Mr.  WYATT.  Mr.  Chairman:  I  move  to  amend  section  three  by 
inserting  after  the  word  "  November,"  in  the  third  line,  the  worJs 
"  unless  otherwise  ordered  by  the  Legislature."  It  is  proposed  now  that 
one  time  of  holding  the  election  in  every  four  years  shall  be  upon  the 
day  of  the  Presidential  election.  That  is  now  on  the  first  Tuesday  after 
the  first  Monday  in  Novembor.  That  day  of  holding  the  Preaiaential 
election  may  be  changed  at  any  time,  and  the  strong  probabilities  are 
that  it  will  be  changed  before  the  session  of  this  Convention  closes.  A 
bill  has  now  passed  the  Senate  of  the  United  States  changing  the  day  of 
the  Presidential  election  to  the  first  Monday  in  October,  with  every  prob- 
ability that  it  will  pass  the  House  and  become  a  law.  If  so,  then  it 
ought  to  be  in  the  power  of  the  Legislature  to  make  the  general  election 
of  this  State  conform  to  the  law  of  Congress,  and  it  ought  to  be  fiexible. 
I  therefore  think  that  this  amendment  ought  to  be  inserted  in  this  clause 
of  the  Constitution. 

The  amendment  was  adopted. 

Mr.  WHITE.  Mr.  Chairman  :  I  would  suggest  that  there  should  be 
an  exception  made  in  regard  to  the  first  election.  If  this  passes  without 
excepting  the  first  election,  we  will  have  to  have  a  separate  election  for 
the  election  of  members  of  Congress. 

Mr.  van  dyke.  Mr,  Chairman :  I  would  suggest  that  that  could  be 
provided  for  by  some  provision  in  the  schedule,  A  provision  can  be 
made  in  the  schedule  which  will  cover  all  the  articles  and  all  the 

Thb  CHAIRMAN,    The  Secretary  will  read  section  four, 

TEBMa  or  SBNATOBS, 

Thb  SECRETARY  read : 

Bec.  4.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the 
same  time  and  places  as  members  of  the  Assembly,  and  no  person  shall 
be  a  member  of^  the  Senate  or  Assembly  who  has  not  been  a  citizen  and 
inhabitant  of  the  State,  and  of  the  district  for  which  he  shall  be  chosen, 
one  year  next  before  his  election. 

Mr.  WKLLER.    Mr.  Chairman :  I  offer  an  amendment. 

Thb  SECRETARY  read : 

"  Insert  in  line  three,  so  as  to  read.  Who  has  been  three  ^ears  a  citi- 
zen, and  an  inhabitant  of  the  State  and  of  the  district  for  which  he  shaU 
be  chosen  one  year  next  preceding  his  election." 

Mr.  LARKIN.  Mr.  Chairman :  The  question  as  to  probation  for 
persons  to  become  citizens  of  the  United  States,  or  to  possess  all  the 

3ualifications  of  an  elector,  should  precede  his  citizenship,  and  no  con- 
ilion  should  be  made  as  to  his  qualifications  to  hold  office.  If  a  man 
is  a  citizen  of  the  United  States,  he  is  a  citizen,  of  course,  and  has  all 
the  rights  of  a  native-bom,  and  the  idea  of  declaring  that  he  should 
live  here  three,  or  four,  or  five  years  to  be  entitled  to  hold  office,  I  think 
is  wrong.  If  we  are  not  satisfied  with  the  limit  of  time  a  man  should 
reside  here  before  he  becomes  a  citizen,  why  amend  the  naturalization 
laws,  but  when  a  man  is  declared  to  be  a  citizen,  a  one  year's  residence 
in  the  State  should  be  sufficient  to  entitle  him  to  all  the  rights  of  the 
native-born  citizen. 
Mr.  INMAN.     Mr.  Chairman:    I  hope    the  amendment   will  be 
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adopted.  I  want  to  drire  out  the  carpet-baf^gere^  I  do  not  care  whether 
they  are  American  or  foreign-bom.  I  do  ienonaly  object  to  carpet- 
baggers. We  witnessed  their  effett  in  the  Southern  States,  and  I  hope 
that  this  Convention  will  adopt  the  amendment. 

Mb.  WELLER.  Mr.  Chairman:  I  think  the  gentleman  from  El 
Dorado  is  mistaken  in  regard  to  the  amendment.  A  person  who  has  not 
been  in  the  State  more  than  one  year  cannot  be  qualified — and  cannot 
understand  the  wants  of  the  people  of  this  State — for  the  legislative  and 
judicial  officer,  as  well  as  individuals  who  have  lived  Eere  three  years 
with  the  same  qualifications,  and  it  is  no  more  than  right  that  our  people 
should  be  protected  in  that  way,  and  that  they  should  have  individuals 
that  are  acquainted  with  our  wants,  for  legislators  and  judicial  officers. 

Mr.  O'DONXELL.  Mr.  Chairman :  I  shall  oppose  that  amendment. 
It  is  drilling  back  to  Know-Kothingism.  I  think  the  section,  as  it  is  in 
the  old  Constitution,  is  good  enough :  "  Senators  and  members  of  the 
Assembly  shall  be  duly  qualified  electors  in  the  respective  counties  and 
districts  which  they  represent."    I  shall  oppose  the  amendment. 

Mb.  WKLLER.  Mr.  Chairman:  One  word  more.  The  gentlemen 
get  the  idea  that  the  amendment  wag  aimed  directly  at  foreign  bom 
citizens,  which  is  not  the.  case.  It  is  not  aimed  at  them  more  tnan  the 
American  citizen ;  but  the  men  who  hold  -representative  offices  in  this 
State  should  be  residents  of  the  State  for  three  years,  and  one  year  resi- 
dents of  the  districts  which  they  represent.  It  is  right  that  we  should 
have  that  protection.  It  is  a  right  and  it  is  a  respect  which  our  older 
residents  should  have  accorded  to  them,  that  they  should  not,  on  any 
impulse,  be  thrown  out  by  individuals  that  are  mere  carpet-baggers  in 
the  State.  It  is  a  matter  that  must  be  conceded  by  any  person  that  will 
look  at  it  in  the  proper  light.  We  want  intelligent  men — men  that  are 
acquainted  with  our  wants  and  interests,  and  men  who  have  had  time  to 
understand  them — to  represent  us  in  the  Legislature. 

Mb.  BARTOX.  Mr.  Chairman :  I  do  not  think  this  has  anything  at 
all  to  do  with  naturalized  citizens.  We  do  not  know  anybody  out 
Americans  in  this  country,  and  when  they  are  once  citizens  I  recognize 
them  as  American  citizens.  There  might  be  a  time  when  the  people  of 
some  of  the  counties  of  this  State  may  be  willing,  and  glad,  ana  anxious 
to  select  some  talented  man  that  had  lately  come  into  their  midst,  and 
under  this  provision  it  would  operate  against  such  individuals,  and 
thereby  strangle  the  desires  of  the  people.  I  shall  vote  against  this 
amendment,  and  hope  it  will  be  defeated. 

BKHABKa  OP  MB.  BBOWH. 

Mb.  brown.  Mr.  Chairman:  Now  we  are  all  convinced  that  when 
there  is  a  necessity  for  anything  whatever  to  be  done  it  is  always  very 
important  that  the  person  or  the  individuals  who  do  it  should  know 
what  the  matter  is,  and  understand  its  nature  and  comprehend  it  in  its 
different  tendencies  and  bearings.  For  instance,  if  a  man  is  sick  and 
the  doctor  is  called  in,  it  is  necessary  that  that  doctor  should  know  the 
case,  that  he  should  understand  precisely  the  disease  be  is  dealing  with, 
in  order  that  be  may  act  advisedly  and  cure  that  patient.  Well,  I  hold 
that  in  all  matters  it  is  neccisary  for  individuals  that  act  to  understand 
fully  what  is  before  thera,  that  they  majt  act  intelligently  in  the  same. 
We  know  perfectly  well  that  the  men  who  live  in  the  eastern  part  of 
our  country  do  not  understand  the  peculiarities  of  California ;  they  do 
not  understand  the  peculiarities  of  our  institutions  and  laws  and  our 
peculiar  interests,  and  we  know  moreover  that  it  takes  some  length  of 
time  to  comprehend  these.  We  are  fully  aware  even  in  this  Chinese 
question  that  has  been  before  this  body  that  they  do  not  look  upon  it  as 
we  do.  Why  is  it?  Because  they  have  not  lived  here;  because  they 
have  not  been  connected  with  the  same  circumstances;  therefore  it  is  a 
matter  of  importance  for  them  to  comprehend  and  act  intelligently  upon 
these  things  that  affect  this  State,  as  we  consider  it,  with  due  respect  to 
their  intelligence.  The  same  principle  applies  when  we  take  into  con- 
sideration the  laws  of  this  State,  and  I  am  under  the  impression  that 
most  men,  after  they  have  been  here  two  or  three  years,  find  at  once 
that  they  have  not  understood  the  question.  On  the  subject  of  farming, 
we  see  men  come  here  from  the  East,  and  to  hear  them  talk  you  would 
imagine  that  the  farmers  here  knew  nothing  at  all  about  farming,  but 
as  soon  as  they  get  to  work  they  find  that  they  know  nothing  about 
farming  and  irrigation  as  it  is  carried  on  here,  and  are  utterly  incom- 
petent for  a  length  of  time.  They  positively  need  a  schooling  before 
they  are  prepared. to  act  intelligently  in  this  State.  These  are  matters 
of  serious  importance,  and  I  am  fully  convinced  that  a  man  who  oomes 
to  this  State  cannot  understand,  until  after  a  certain  length  of  time,  the 
peculiar  interests  of  the  people  of  this  State.  When  he  comes  here  it  is 
necessary,  in  order  that  he  may  act  intelligently,  that  he  should  undergo 
quite  a  schooling  first  in  our  peculiar  institutions.  I  am  utterly  opposed 
to  men  coming  here  and  being  elected  to  the  Legislature  before  they 
have  become  acquainted  with  the  wants  and  needs  of  the  people. 

Mr.  GORMAN.  Mr.  Chairman :  I  believe  that  any  gentleman  ought 
to  be  eligible  that  the  people  of  this  State  wish  to  send  to  the  Legisla- 
ture. I  think  that  a  man  must  understand  the  people  in  less  time  than 
three  years.  Therefore,  I  move  to  amend  by  stnkingout  "three years/' 
and  inserting  "two  years." 

Mr.  LARKIN.  Mr.  Chairman:  Now,  IT  this  is  a  limitation  to  pro- 
tect the  old  residents,  why  not  make  it  for  those  who  have  been  here 
twenty-nine  years.  I  happen  to  be  one  of  that  number.  I  think 
there  are  quite  a  number  of^  them.  I  think  my  friend  Gorman  is  cor- 
rect. The  men  who  live  in  a  community  are  the  best  judges  of  the 
men  they  want  to  elect.  I  think  you  can  trust  the  people  to  elect  their 
own  representatives  in  any  part  of  the  State  of  California.  I  do  not 
think  it  requires  any  constitutional  provision  to  prohibit  them  from 
electing  whom  they  please.    I  shall  oppose  the  amendment. 

Mr.  WELLER.  Mr.  Chairman:  I  think  that  for  a  man  to  be  suffi- 
ciently acquainted  with  the  interests  of  the  people  three  years  is  little 
time  enough.  He  cannot  act  intelligently  unless  he  has  that  amount  of 
time.    Our  State  has  grown  and  passed  the  certain  period  when  we  can 


get  along  without  such  inexperienced  talent,  and  when  we^have  experi- 
enced talent  among  us.  It  is  not  doing  any  injustice  to  any  individual. 
It  is  actually  for  the  benefit  of  the  whole  State.  We  have  beeO  lell  to 
suffer  in  many  instances,  when,  if  that  law  had  been  in  existence,  we 
would  have  had  individuals  who  were  acquainted  with  our  wants,  and 
who  would  Imve  done  us  good  service  in  the  Legislature. 

Mb.  McCALLUM.  Mr.  Chairman:  I  wish  to  call  the  attention  of  the 
committee  to  the  (act  that  section  four  in  the  report  of  the  committee  is 
section  five  of  the  present  Coastitution.  There  is  no  amendment  what- 
ever exeept  in  omitting  the  indefinite  article  "a"  before  the  word 
"  inhabitant."  We  do  not  propose  any  change — the  committee  has  not 
proposed  any  change  at  all — ^unless  that  would  be  considered  a  change. 
Section  five  of  the  present  Constitution  reads  just  the  same  as  section 
four  of  the  article,  if  gentlemen  will  look  at  it.  I  do  not  propose  to 
vote  for  anv  amendment  except  when  an  amendment  is  demanded.  I 
am  opposed  to.it  on  principle  anyhow.  The  portions  of  the  State  some 
of  us  come  fh>m  increase  rapidly  in  population.  I  believe  the  population 
of  Alameda  County  has  increased  three-fold  within  the  last  six  years;  a 
great  many  people  are  coming  over  from  San  Francisco,  and  I  would  not 
be  surprised  if  we  had  a  larger  city  yet  on  the  right  side  of  the  bay,  and 
I  do  not  propose  to  discourage  the  new  comers. 

Thi  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Gorman. 

The  amendment  was  rejected. 

Thr  chairman.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Santa  Clara,  Mr.  Weller. 

,  The  amendment  was  adopted,  on  a  division,  by  a  vote  of  88  ayes  to 
41  noes.  . 

Mr.  EVET.    Mr.  Chairman :  I  have  an  amendment  to  ofiSr. 

Th«  SECRETARY  read ; 

"Amend  by  adding  to  section  four,  'and  members  of  the  Assembly 
shall  not  be  less  than  twenty-five  years  of  age,  and  Senators  not  leas 
than  thirty  years  of  age.'" 

Mr.  NASON.    I  second  tbe  amendment. 

Mb.  WHITE.  I  hope,  gentlemen,  that  you  will  not  cat  off  all  the 
young  men  of  this  State  in  that  way. 

Mb.  EVEY.  I  do  not  consider  men  twenty-five  years  of  age  old  men ; 
I  consider  them  young  men ;  men  just  entering  upon  life;  men  that  are 
more  mature  than  boys  under  that  age,  and  I  hope  that  this  Convention 
will  adopt  that  amendment. - 

Mb.  WILSON,  of  First  District  Mr.  Chairman :  Considering  what 
gentlemen  have  said  about  legislative  bodies,  I  think  it  is  a  shame  to 
put  these  young  men  in  such  bad  associations,  and,  therefore,  I  am  in 
favor  of  the  amendment. 

Mb.  SHURTLEFF.  Mr.  Chairman :  If  a  man  is  qualified  for  the  posi- 
tion of  Assemblyman  at  twenty-five  years  of  age  I  do  not  think  it  will 
take  five  years  more  to  make  him  competent  to  be  a  Senator;  it  seems 
to  me  that  it  would  be  ridiculous.  When  Henry  Clay  was  sent  to  the 
United  States  Senate  he  lacked  a  little  of  being  thirty  years  of  age,  but 
the  Senators  that  voted  for  Clay  had  to  be  thirty-five  years  of  age,  five 
years  older  than  required  for  the  United  States  Senate;  still  they  sent 
their  brilliant  young  statesman  a  little  before  be  was  eligible.  I  see  no 
good  reason  for  prescribing  young  men  in  this  way.  I  think  that  the 
people  are  the  best  judges  as  to  the  qualifications  relative  to  age. 

Mr.  TULLY.  Mr.  Chairman :  I  hope  this  amendment  will  not  pre- 
vail. I  cannot  see  any  reason  why  a  man,  when  he  is  twenty -one  years 
of  age,  shouldn't  be  eligible  to  a  seat  in  the  Legislature,  or  to  hold  any 
office.  I  know  many  yonng  men  less  than  twenty-five  years  of  age 
who  know  more  than  some  men  of  fifty,  and  who  I  would  rather  have 
in  the  Leeislature.    I  think  it  would  be  an  outrage. 

Mb.  HARRISON.  Mr.  Chairman:  Article  fourteen  of  the  amend- 
ments'to  the  Constitution  of  the  United  States  reads :  "All  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  State  wherein  they  reside. 
No  State  shall-  make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States."  I  think  that 
amendment  is  in  conflict  with  the  Constitution  of  the  United  States. 

Mb.  ROLFE.  Mr.  Chairman :  I  offer  an  amendment  to  the  amend- 
ment. 

Thr  SECRETARY  read: 

"Amend  the  amendment  so  as  to  read  as  follows:  'The  members  of 
the  Senate  and  Assembly  shall  not  be  leas  than  twenty-five  years  of 
age.' " 

Mb.  ROLFE.  Mr.  Chairman:  I  offer  this  amendment  because  we 
have  already  incorporated  in  the  Constitution  that  a  person  twenty-five 
years  of  aee  may  be  Governor,  and  I  think  that  any  person  who  becomes 
old  enough  to  be  Governor  is  certainly  qualified  to  be  a  Senator.  With 
that  amendment  I  am  in  favor  of  putting  some  restriction  in  as  to  the 
age  of  members  of  the  legislative  bodies  of  this  State.  I  agree  with  the 
gentleman  from  San  Francisco  when  he  said  that  he  did  not  believe  in 
admitting  these  young  men  into  such  bad  company  as  our  Legislatures 
are  generally  composed  of.  I  hope  that  this  amendment,  twenty-five 
years  as  to  both  branches  of  the  Legislature,  will  prevail. 

Mr.  brown.  Mr.  Chairman:  I  am  opposed  to  these  amendments. 
I  can  see  no  propriety  whatever  in  them;  in  fact,  I  am  rather  of  the 
opinion  that  if  the  people  conclude  that  any  man  whatever  is  compe- 
tent, and  they  wish  to  send  him  to  the  Legislature,  they  should  have 
the  right  of  doing  so.  I  do  not  believe  that  age  is  a  test  of  wisdom  or  is 
a  test  of  capacity  at  all. 

Mr.  EVEY.  I  accept  the  amendment  of  the  gentleman  &om  San 
Bernardino,  Mr.  Rolfe. 

Mr.  STEDMAN.  Mr.  Chairman:  I  desire  to  offer  an  amendment  to 
the  amendment,  and  I  do  this  on  behalf  of  the  young  men. 

Tbb  SECRETARY  read : 

"  Add  to  the  amendment, '  And  not  over  forty-five  years  of  age.' " 

Mb.  BEERSTECHER.    Mr.  Chairman :  I  am  in  fovor  of  the  amende 
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ment  of  Mr.  Stedman.  I  hope  you  will  all  rote  for  it  I  hope  that  the 
old  men  will  be  allowed  to  protect  themselves  aeainst  the  encroach- 
ments of  the  youths.  I  can  further  say  to  the  facetious  gentleman  from 
San  Francisco  that  I  do  not  think  he  will  ever  fall  into  the  Senate  unless 
he  is  elected  from  some  place  where  he  is  not  known. 

Ma.  WELLES.  Some  gentlemen  are  more  popular  where  they  are 
Dot  known. 

Thk  Cn.\IRMAN.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Stedman. 

The  amendment  was  rejected. 

Tax  CHAIRMAK.  The  question  occurs  on  the  amendment  offered 
by  Mr.  Evey. 

The  amendment  was  lost,  on  a  division,  by  a  vote  of  53  ayee  to  80 
noes. 

Tas  CHAIRMAK.  If  there  are  no  further  amendments  to  section 
foDr,  the  Seoretary  will  read  section  five. 

Thi  secretary  read: 

Sic.  5.  The  Senate  shall  consist  of  thirty  members  and  the  Assem- 
bly of  sixty  members,  to  be  elected  by  districts  as  hereinafter  provided. 
The  teats  of  the  fifteen  Senators  (rom  the  odd  numbered  districts,  chosen 
at  the  first  election  under  this  Constitution,  shall  be  vacated  at  the 
expiration  of  the  second  year,  so  that  one  half  of  the  Senate,  after  the 
firrt  election,  shall  be  chosen  every  two  years. 

Ma.  BARRY.  Mr.  Chairman  :  I  offer  section  six  of  the  old  Consti- 
tution as  a  substitute  for  section  five. 

Tax  SECRETARY  read: 

"The  number  of  Senators  shall  not  be  less  than  one  third,  nor  more 
than  one  half,  of  that  of  the  members  of  the  Assembly;  and  at  the 
first  se^ion  of  the  Legislature  after  this  section  takes  effect,  the  Sena- 
tors shall  be  divided  by  lot,  as  equally  as  may  be,  into  two  classes.  The 
seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expiration 
of  the  second  year,  so  that  one  half  shall  be  chosen  bienually ." 

Mb.  AYERS.    I  have  an  amendment  to  offer. 

Tbi  SECRETARY  read: 

"Insert  in  line  one  the  word  'forty,'  in  place  of  the  word  'thirty,' 
and  in  line  two  the  word  'eighty,'  instead  of 'sixty.'" 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Los  Angeles,  Mr.  Ayers. 

BIOiARKS  or   MB.  ATKB8. 

Mr.  AYERS.  Mr.  Chairman :  I  offer  that  amendment  for  the  reason 
that  I  do  not  believe  that  the  number  of  representatives  should  be 
leduced  as  propoeed  in  this  report.  I  believe  in  a  representation  by 
large  bodies  of  the  people,  and  I  think  that  this  Convention  hag  shown 
thai  the  interests  of  the  people  are  safer  in  large  bodies  than  they  are 
in  the  hands  of  small  ones.  If  we  adopt  the  amendment  which  I 
have  offered  the  people  of  this  State  will  continue  to  be  represented  as 
equally  as  they  can  in  all  their  districts.  I  hope  that  the  amendment 
will  prevail,  for  I  do  not  believe  that  the  change  recommended  by  the 
oommittee  is  one  that  will  work  well  for  the  State. 

BSUABKS  or  HB.  SHCBTLKFF. 

Ma.  SHURTLEFF.  Mr.  Chairman :  I  hope  that  the  representation 
will  stand  as  in  the  present  Constitution.  I  think  this  proposition  of 
the  committee  would  be  very  unjust  to  the  sparsely  settled  portions  of 
the  State.  They  may  complain  as  it  is.  This  is  the  second  State  in  area 
in  ttie  Union.  It  has  all  the  climates  that  can  be  found  between  the 
great  lakes  in  the  north  and  the  Gulf  of  Mexico  in  the  south.  A  Sen- 
ator or  representative  should  know  all  about  the  district  that  he  rep- 
resents— the  climate,  the  productions,  and  everything  pertaining  to  its 
interests.  Under  this  apportionment  you  will  find  a  district  composed 
of  the  Counties  of  Del  Norte,  Siskiyou,  Modoc,  Lassen,  Shasta,  and 
Trinity— twenty-three  thousand  scjuare  miles;  larger  than  two  or  three 
of  the  Eastern  States.  Another  district,  composed  of  the  Counties  of 
San  Bernardino,  San  Diego,  Kern,  and  Ventura,  contains  an  area  of 
over  forty-eight  thousand  square  miles;  an  area  that  is  greater  than  the 
prat  State  of  New  York;  greater  than  the  States  of  Pennsylvania,  and 
Ohio,  and  Massachusetts  combined.  Now  for  a  Senator  alone  and  two 
Assemblymen  to  represent  that  immense  area,  is  a  matter  of  impossibil- 
ity. Our  Senators  in  Congress  and  our  Representatives  have  sometimes 
failed  to.  know  our  wants  from  a  want  of  knowledge  of  the  State.  I 
recollect  a  little  over  twenty  years  ago,  while  I  resided  at  Shasta,  a  well 
known  citizen  of  that  town  met  a  distinguished  Senator  from  this  State, 
and  said  to  him,  "  We  should  like  to  see  you  up  at  Shasta."  This  was  in 
the  month  of  June.  The  Senator  replied:  "  I  should  take  great  pleasure 
in  meeting  my  constituents  in  Shasta,  but  I  could  not  go  there  now.  I 
think  next  September  I  will  make  you  a  visit.  About  that  time  the 
aww  will  be  off  and  I  will  make  you  a  visit."  Those  who  know  the 
climate  of  that  place  will  appreciate  the  circumstance.  I  hope,  then- 
fore,  that  there  will  be  no  cutting  down  of  representation.  I  think  it  is 
jwcessaiy  that  the  popular  branch  of  the  Legislature  should  consist  of  at 
least  eighty  members. 

BEMABKS   or   KB.    LABKIN. 

Mb.  LARKIN.  Mr.  Chairman :  I  agree  with  the  gentleman  from 
Shasta  in  the  main,  in  relation  to  the  <iuestion  of  representation.  I  am 
m  favor  of  this  State  being  divided  into  Senate  districte  according  to 
population,  but  every  county  in  this  State  should  have  a  representation 
u>  the  Assembly.  The  intaresta  of  the  State  demand  it.  I  mean  that 
every  oonnty  should  have  a  representative  in  the  house.  I  am  in  favor 
of  increasing  the  number,  and  fixing  the  number  at  such  a  number  that 
each  oonnty  in  the  State  shall  have  a  representative.  My  friend  Dun- 
1»P  suggests  that  one  hundred  and  twelve  will  give  one  to  each  county, 
and  Bxty  to  be  divided  among  the  more  populous  counties.  The  reduc- 
![<»  pnmoaed  by  this  committee  would  really  disfranchise  a  majority  of 
m  people  of  this  Stata.  They  would  be  compelled  to  vote  for  men  that 
•»»  the  oldest  inhabitant  had  never  met.    There  Would  be  no  responsi- 


bility to  stand  up  and  prgtect  any  particular  constituency.  His  con- 
stituency would  oe  scaltered  over  (oo  much  territory ;  and  you  might  as 
well  not  allow  them  any  representation,  unless  you  allow  them  to  select 
such  men  as  will  represent  their  interests  and  their  views  afld  look  after 
their  welfare.  The  only  argument  is  economy.  If  it  is  eeonomy,  you 
had  better  do  away  with  the  Legislature  entirely.  Second,  that  they 
will  get  better  men.  Both  of  these  propositions  are  not  tenable.  The 
only  idea  of  selecting  men  to  represent  them  should  be  to  select  such 
men  as  those  that  belong  to  the  community;  that  know  their  wishes; 
that  will  come  here  representing  the  great  interests  of  those  who  send 
them,  and  to  do  that  they  should  be  known  in  the  community ;  and  no 
man  should  be  allowed  to  vote  for  more  than  one  representative.  That 
representative  should  have  a  constituency  who  could  approach  him. 
Wnen  he  returns  to  them,  he  could  return  to  a  constituency  and  give  an 
account  of  his  acts.  But  the  policy  as  fo;'eshadowed  in  this  report,  in 
part,  of  dividing  the  State  simply  into  Senate  districte  and  selecting 
two  in  the  district,  I  do  not  approve  of.  I  approve  of  dividing  the  State 
into  Senate  districte,  and  then  dividing  these  district^  into  Assembly 
districts — two  Assembly  districts  in  each  Senatorial  district.  I  believe  it 
would  be  better  that  each  Senate  district  have  threi  Aseeiiibly  districte, 
so  that  every  county,  even  the  little  County  of  Alpine,  should  have  a 
representative.  Every  county  in  the  State  should  be  recognized  in  a 
representative  upon  this  floor.  If  a  county  is  too  small,  disincorporate 
it.  If  they  are  too  small  for  representation,  provide  for  their  combina- 
tion with  other  counties.  Qive  each  county  a  representative ;  then  you 
will  have  a  representation  that  will  have  the  interests  of  the  whole 
people  of  the  State  at  heart. 

BKMABKS    or   MB.   WHITE. 

Mb.  white.  Mr.  Chairman :  I  hope  that  the  report  of  the  com- 
mittee will  be  supported,  and  that  we  will  do  something  to  correspond 
with  the  wishes  of  the  people  in  regard  to  economy.  The  gentleman 
forgete  that  we  are  about  to  do  away  with  all  the  special  legislation. 
What  is  the  use  of  each  county  beiiiig  specially  represented  here.  Of 
course,  the  district  ought  (o  be  represented.  I  will  ask  you,  sir,  in  this 
Convention,  are  we  not  satisfied  with  six  men  to  do  all  our  legislation  in 
Congress?  Six  men  do  it  all,  and  you  say  here  that  sixty  men  in  this 
house  and  thirty  in  the  other  is  not  sufficient  to  know  the  wanto  of  the 
State,  as  regards  these  bills  of  general  import,  for  there  will  be  no  special 
bills  after  this  Constitution  is  adopted.  I  hope  thai  the  gentleman  will 
do  something  to  respond  to  the  call  of  the  people  for  economy.  This 
report  of  the  committee  will  save  the  people  of  the  State  of  California 
alx>ut  forty  thousand  dollars,  as  I  have  estimated,  and  something  ought 
to  be  done  to  respond  to  the  wishes  of  the  people.  I  am  opposed  to  this 
idea  of  creating  more  politicians  and  men  striving  for  office,  and' increas- 
ing it  in  all  these  sort  of  ways.  I  trust  and  hope  that  this  Convention 
will  see  the  necessity  of  standing  by  the  report  of  the  committee  on  that 
subject.  There  will  be  plenty  of  men  here,  and  I  know  that  sixty  men, 
or,  in  fact,  a  less  number,  could  come  here  and  pass  such  general  laws  as 
are  needed,  and  they  will  do  it  faster  and  better  than  if  the  bodies  were 
larger.  The  consideration  that  sjiecial  legislation  is  to  be  taken  out  of 
the  Legislature,  in  my  opinion  takes  away  all  the  force  of  the  argument 
that  ever^  county  should  have  a  representative  on  this  floor.  All  that 
we  want  is  that  the  whole  people  should  be  fairly  represented,  and  that 
they  should  not  be  crowded,  so  as  to  do  business  with  too  great  rapidity. 
I  trust  that  you  will  sustain  the  report  of  the  committee  m  that  regard. 

BKMABKS   or   HB.   BABBT. 

Mb.  BARRY.  Mr.  Chairman :  I  offered  section  six  of  the  old  Consti- 
tution because  I  believe  that  as  it  exisU  in  that  respect  it  is  far  better 
than  the  section  reported  by  the  committee.  I  am  satisfied,  so  far  as  I 
have  the  honor  of  representing — at  least  I  feel  satisfied  in  my  own 
mind — that  they  have  a  representation  as  it  now  stands.  I  Ijelieve  that 
it  would  be  better  for  the  interests  of  the  people  of  the  State  that  the 
representation  should  be  as  it  is  now ;  that  eighty  members  of  the  Assem- 
bly and  forty  members  of  the  Senate  can  and  will  do  the  work  more  to 
the  people's  interest  than  a  less  number.  And  as  'regards  the  objection 
maae  by  the  gentleman  from  Santa  Cruz,  I  will  sny  that  I  d'>  not  think 
there  is  any  force  in  it.  I  do  not  think  there  is  any  gentleman  who 
ma^  advocate  this  matter  that  has  anj  desire  to  accomplish  his  own 
political  purposes.  I  do  not  think  that  is  the  object  It  is  not  that  more 
men  shall  Have  opportunities  of  filling  legislative  positions,  but  that  we 
shall  be  represented,  and  we  desire  to  be  represented.  It  is  said  that 
there  is  a  gr^t  deal  of  dissatisfaction,  and  I  believe  that  if  this  remains 
as  it  is  now  tnere  will  be  more  dissatisfaction  wnong  the  people.  I  think 
it  should  stand  as  it  is  in  the  old  Constitution.  The  people  of  the  coun- 
ties generally  desire  to  have  one  representative.  They  do  not  have  that 
now,  but  I  think  if  the  Constitution  is  allowed  to  stand  as  it  is  now,  that 
it  would  be  very  satisfactory  to  the  people  of  the  State.  I  believe  that 
it  is  not  one  of  the  changes  demanded,  and  I  think  this  Convention 
should  not  temper  with  it. 

Mb.  O'DONNELL.  Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thb  president.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  they  have  had  under  consideration  the  report  of 
the  Committee  on  Legislative  Department,  have  made  progress,  and  ask 
leave  to  sit  again. 

The  Convention  look  the  usual  recess  until  two  o'clock  r.  u. 

AFTERNOON    SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u. 
President  Hoge  in  the  chair. 
Roll  called  and  quorum  present. 


Digitized  by 


Google 


748 


DEBATES  AND  PROCEEDINGS 


Tuesday, 


VILLINO   TACIKCICS. 

Mb.  STEELE.  Mr.  President:  Is  it  in  order  to  proceed  with  the 
election  to  fill  the  vacancies  caused  by  the  death  of  Hon.  J.  M.  Strong 
and  Hon.  B.'F.  Kenny? 

Ths  president.     Yes,  sir. 

Mb.  STEELE.  Then,  sir,  I  move  that  this  whole  matter  be  indefi- 
nitely postponed. 

The  PRESIDENT.  The  question  is  that  the  whole  matter  be  indefi- 
nitely postponed. 

BIUASKS  or  MB.  8TBKLI. 

Mb.  STEELE.  Mr.  President:  The  reason  I  make  this  motion  is' 
that  the  session  has  almost  expired  for  which  we  were  electM,  and  it  is 
very  obvious  that  the  force  here  is  large  enough,  and  even  if  we  had  a 
less  number  we  would  probably  get  along  faster.  New  members  com- 
ing in  at  this  day  would  render  very  little  assistance,  and  might  be  an 
element  of  discord.  We  now  seem  to  have  got  into  concord,  and  I  see  a 
great  many  reas6ns  why  we  should  not  pro<^ed  to  elect.  I  hope  that  it 
will  be  indefinitely  postponed,  and  that  no  more  time  will  be  consumed 
in  the  discussion.     ' 

8PBBCH  or  MB.  BBOWN. 

Mb.  brown.  Mr.  President:  I  could  not  hear  all  that  the  gentle- 
man who  has  just  taken  his  seat  said,  but  I  understood  him  to  make  a 
motion  to  indefinitely  postpone  this  matter.  And  he  seemed  to  take  the 
ground  that,  as  we  were  very  near  the  end  of  our  labors,  it  is  unneces- 
sary, at  this  stage  of  the  proceedings,  to  fill  these  vacancies.  Now,  this 
may  look  very  well  and  very  reasonable  to  us,  but  by  way  of  starting 
out  on  this  subject,  I  would  say  that  when  the  body  of  the  deceased 
member,  Hon.  J.  M.  Strong,  was  taken  down  to  Merced  City,  the 
impression  produced  upon  the  citizens  in  those  counties  was  this:  that 
the  per  diem  that  was  coming  to  Mr.  Strong  would  go  to  his  widow,  and 
as  it  was  greatly  needed,  it  appeared  to  be  the  idea  that  they  would  not 
demand  another  representative  upon  this  floor.  In  this  wajr  they  were 
deterred  from  doing  what  they  otherwise  would  have  done  in  the  mat- 
ter. Now  we  fina  that  Mr.  Howard  has  come  here  to  demand  the 
place,  and  he  has  not  come  as  an  office  seeker,  but  he  conies  here, 
tiacked  by  the  sentiments  of  the  people  of  those  two  counties.  We  find 
there  are  over  sixty  signatures  from  the  town  of  Mariposa,  including 
the  District  Judge,  the  County  Judge,  District  Attorney,  and  all  the 
merchants  of  the  place.  All  the  principal  men  there  are  demanding  his 
admission  to  a  seat  upon  this  floor.  Everv  class  of  citizens  there,  from 
all  we  can  learn,  are  demanding  this  at  tne  bands  of  this  Convention. 
We  find,  also,  that  over  in  Meraed  it  is  the  same  thing.  Then,  again, 
we  find  that  the  best  men  in  all  that  part  of  the  country  have  recom- 
mended him. 

Now,  I  do  not  think  it  will  be  urged  by  any  of  you,  that  the  people 
of  these  two  counties  have  not  the  right  to  be  represented  by  a  local 
representative  in  this  body  if  they  demand  It.  It  is  a  right  that  we 
cannot  take  from  them  without  doing  tbem  great  injustice.  They  sa^' 
they  want  to  be  represented.  They  have  sent  their  petitions  and  their 
man  here.  They  do  not  demand  anything  that  is  contrary  to  law,  or 
anything  that  is  unreasonable.  True,  gentlemen  may  get  up  here  and 
say  that  our  deliberations  are  almost  ended,  and  that  one  man  will  not 
make  much  difference  either  one  way  or  the  other.  We  do  not  know 
that  we  have  almost  ended  our  deliberations,  or  that  one  man  won't 
make  any  difierence;  and  we  do  know  that  if  we  do  not  give  to  these 
people  a  representative,  which  they  have  a  right  to  by  law,  we  are  act- 
ing in  that  particular  illegality.  We  are  acting  unjustly.  There  is  not 
a  man  present  who  cannot  comprehend  that  fact. 

Now,  it  may  be  contended  that  we  can  get  along  and  act  as  we  please ; 
that  this  is  not  a  material  thing,  and  that  it  is  entirely  optional  with 
this  body.  I  am  under  the  impression  that  this  body  is  acting  under  a 
law  made  by  the  Legislature  o(  this  State,  and  that  this  law  is  imperious 
in  its  demands,  and  that  its  provisions  are  mandatory  in  this  respect,  and 
that  it  is  a  mistake  to  suppose  that  it  is  optional  with  this  body.  This 
is  a  thing  that  must  be  done.  For  instance,  I  would  ask  this  body  to 
listen  while  I  read  a  small  portion  of  this  law,  and  although  you  may 
have  concluded  in  your  own  minds  that  perhaps  it  would  oe  better  to 
lay  this  matter  upon  the  table,  have  nothing  farther  to  do  with  it, 
not  fill  any  vacancies  whatever — while  you  may  have  concluded  this, 
still  you  may  be  wrong.  You  may  have  concluded  a  great  many  things, 
but  I  am  under  the  impression  that  there  are  none  of  us  who  will  not 
correct  ourselves  when  we  find  we  are  in  the  wrong.  I  do  not  believe 
the  members  of  this  Convention  would  be  willing  to  knowingly  violate 
a  law  of  this  State.  Let  ifie  read  that  law:  Section  eleven  of  the  Act 
of  the  Legislature  which  governs  and  controls  this  body,  says  that  in 
case  any  vacancy  occurs  by  death,  resignation,  or  otherwise,  of  any  del- 
egate to  said  Convention,  the  same  shall  be  filled  by  the  Convention. 
Now,  we  are  acting  under  that  law,  and  in  pursuance  of  that  law.  We 
are  not  a  lawless  Iwdy,  neither  are  certain  things  left  to  our  option.  We 
are  here  under  the  forms  of  law,  and  we  must  obey  that  law.  Now, 
that  law  does  not  say  that  vacancies  may  be  filled,  or  that  it  is  optional 
with  the  Convention  to  fill  them  or  not.  It  is  imperatively  demanded 
of  us  as  law-abiding  citizens— as  law-abiding  members  of  this  Conven- 
tion— that  we  give  to  this  man  a  seat  in  this  Convention.  "  Shall  be 
filled,"  says  the  law.  Are  gentleman  in  this  body  prepared  to  set  them- 
selves up  m  the  face  of  such  a  mandatory  provision  as  that,  in  view  of 
the  fact  that  these  people  have  sent  a  man  of  their  choice  here  who  is 
without  demanding  admittance?  Will  you  ignore  their  lawful  demands, 
and  refuse  him  admission ?  Is  it  right?  Can  you  say  this  law  shall 
have  no  binding  force  over  our  actions?  No,  gentlemen,  we  must  obey 
that  law  and  give  him  a  seat  upon  the  floor  of  this  Convention. 

Mb.  AYEIw.  Mr.  Chairman :  I  ofier  an  amendment,  to  be  added  to 
the  motion  before  the  house. 

The  SECRETARY  read: 


"And  that  the  Sergeant-at-Arms  draw  the  per  diem  of  the  members 
of  this  Convention  for  the  week  ending  December  thirty-first,  and  retain 
the  pay  for  one  day  from  each  member,  and  equally  divide  the  entire 
sum  so  retained  tietween  the  families  of  Honorable  J.  M.  Strong  and 
Honorable  B.  F.  Kenny." 

The  PRESIDENT.    The  amendment  to  the  motion  is  out  of  order. 

SPEECH   or   KB.    BETMOLDS. 

Mb.  REYNOLDS.  Mr.  President :  I  ask  the  privilege  of  speaking 
away  from  my  seat,  be<-au9e  it  is  almost  impossible  to  make  myself 
heard  from  my  own  seat.  I  believe  it  was  the  general  understanding 
among  members  of  the  Convention  that  there  would  be  no  action  taken 
in  regard  to  filling  the  vacancies  that  have  occurred  through  misfortune 
and  death,  since  the  assembling  of  the  Convention.  To  that  I  believe 
there  has  never  been  a  dissenting  voice  among  the  San  Francisco  dele- 
gation. I  believe  the  delegation  and  the  people  of  San  Francisco,  so  far 
as  I  have  heard,  will  assent  to  that  proposition,  and  it  was  only  yester- 
day morning  that  this  matter  was  first  introduced  to  the  attention  of  this 
Convention,  in  regard  to  filling  any  vacancies  at  all. 

Now,  it  seemed  to  us  that  if  there  were  to  be  any  vacancy  filled  it 
would  be  only  just  and  right  that  they  all  be  filled.  In  view  of  that 
fact,  the  San  Francisco  delegation,  conferring  among  themselves,  unani- 
mously agreed  that  they  were  willing  to  indefinitely  postpone  the  matter 
of  filling  any  vacancies  at  all;  not,  nowever,  because  they  are  opposed 
to  filling  them,  because  they  do  not  wish  to  deprive  any  county  of  a 
representative,  but  for  reasons  that  have  been  stated  by  the  mover  of 
this  motion,  and  which  have,  no  doubt,  suggested  themselves  to  other 
members  of  the  Convention,  because  it  is  near  the  close  of  the  session, 
and  we  thought  it  just  as  well  to  let  the  matter  stand,  and  take  no  action 
upon  it.  But,  if  it  is  the  will  of  the  Convention — if  it  is  the  wish  of  the 
majority  that  these  vacancies  be  filled — then  we  will  bring  forward  a  can- 
didate to  fill  the  vacancy  in  San  Francisco,  upon  the  ground  that  if  one 
is  to  be  filled  the  other  ought  to  be.  Upon  this  motion  we  are  willing  to 
vote  aye.  I  believe  it  is  the  universal  sentiment  of  the  San  Francisco 
delegation.  I  merely  wished  to  state  this  sentiment,  because  they  are 
more  nearly  interested  than  any  other  delegation  upon  the  floor.  That 
is  the  reason  I  have  consumed  this  much  time. 

srEECH  or  hb.  jokes. 

Mb.  JONES.  Mr.  President:  As  far  as  I  am  personally  concerned  I 
may  have  thought,  as  the  gentleman  from  San  Francisco  seems  to  have 
thought,  that  there  was  no  occasion  for  the  Convention  to  fill  any  vacan- 
cies. But  I  have  never  thought  so  upon  the  basis  that  it  is  optional 
with  the  Convention  to  act  or  not  as  they  please,  in  the  face  of  the 
expressed  will  of  the  people  of  any  county  or  district  where  there  is  no 
representative  .  It  is  the  right,  as  I  understand  it,  of  every  district  which 
desires  it,  to  have  a  representative  upon  this  floor.  So  long  as  they  do 
not  demand  it,  of  course  the  Convention  would  be  justified  in  not  taking 
any  action.  But  in  the  case  of  the  district  composed  of  the  Counties  o 
Mariposa  and  Merced,  the  people  have  taken  a  very  definite  and  forcible 
way  of  asking  this  Convention  to  fill  the  vacancy.  It  is  right  that  they 
should  demand  it,  and  we  should  not  disregard  their  demands. 

Ma.  BARNES.    I  would  like  to  ask  the  gentleman  a  question. 

Mb.  JONES.     Certainly. 

Mb.  BARNES.  What  is  the  voting  population  of  the  district  repre- 
sented by  Mr.  Strong? 

Mb.  JONES.  At  the  last  election,  when  only  about  half  the  votes 
were  cast,  the  vote  amounted  to  some  one  thousand  throe  hundred. 

Ma.  BARNES.  How  many  of  the  voters  have  demanded  that  this 
vacancy  be  filled? 

Mb.  JONES,  This  petition  is  signed  by  one  hundred  and  thirty- 
seven  of  the  representative  men — the  best  men — in  that  community. 

Mr.  BARNES.  What  do  you  mean  by  representative  men?  Every 
voter  is  a  representative  man. 

Mb.  JONES.  I  mean  by  that  the  best  men,  the  most  reputable  citi- 
zens, merchants,  farmers,  lawyers,  miners,  citizens  in  every  branch  of 
business  in  the  two  counties  composing  that  district.  But  I  wish  it 
understood  that  these  papers  have  not  been  circulated  extensively. 
There  has  not  been  an  effort  made  to  obtain  a  large  number  of  signa- 
tures. We  all  know  how  easy  it  is  to  fill  a  petition  with  names  of  men 
who  have  no  particular  standing  or  influence  in  the  communitjr.  It  is 
easier  to  produce  the  names  of  a  thousand  men  whom  a  particular  indi- 
vidual might  not  be  able  to  identify  than  to  get  the  names  of  fifty  men 
who  are  well  known  at  home  and  abroad.  I  nave  looked  over  the  names 
here,  and  I  see  they  are  names  of  men  who  could  not  be  induced  to  set 
their  hands  to  a  petition  that  did  not  fully  accord  with  their  sentiments. 
Many  of  them  are  men  that  would  as  soon  set  their  names  to  a  promis- 
sory note  as  to  sign  a  request  of  this  sort,  unless  that  request  meets  their 
own  personal  approbation.  Public  officers  are  no  better  than  anybody 
else,  but  they  are  representative  men,  who  have  received  a  public 
indorsement  there.  The  District  Judge,  the  County  Judge,  Sheriff, 
District  Attorney,  and  all  that  class  of  men  aTe  to  be  seen  here.  And  in 
Meteed  County  the  petition  is  signed  by  the  County  Judge,  Sheriff,  and 
other  county  officers,  and  the  lawyers  practicing  in  the  Courts.  It  is 
signed  by  miners,  merchants,  farmers,  and  laboring  men — men  that  I 
know  stand  well  in  the  community. 

Now,  sir,  these  people  make  this  request;  I  do  not  make  it.  I  did  not 
even  know  that  it  was  to  be  made.  There  had  been  something  said — I 
had  received  some  notice  from  one  gentleman  in  Merced  County;  to 
make  a  clean  breast  of  it,  I  told  him  that  he  was  a  well  known  Repub- 
lican there,  and  that,  in  my  judgment,  it  would  be  the  sense  of  this 
Convention  that  the  vacancy  should  be  filled  by  a  person  who  might  be 
the  choice  of  the  people,  of  the  same  politics  as  the  deceased  member, 
and  actingon  that  intimation,  his  name  was  withdrawn.  I  then  received 
these  papers.  They  came  from  Mariposa  and  Merced,  and  I  deem  it  my 
duty  to  urge  the  wishes  of  those  people  manifested  in  this  emphatic 
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manoer,  upon  this  Convention,  and  to  ask  the  Convention  if  they 
intend  to  set  at  naught  the  clearly  expressed  desire  of  the  people  of  that 
district  whose  representative  is  deceased.  If  this  Convention  thinks 
lh«>re  is  s  necessity  for  so  disregarding  the  wishes  of  that  people,  they 
vill  of  coarse  do  so;  but  I  am  utterly  unable  to  see  upon  what  grounds 
itcanbedone. 

It  is  wid  that  we  are  near  the  close  of  the  session.  Who  is  it  that 
knows  that?  I  would  thank  God  if  I  had  any  means  of  arriving  at 
tbst  eooclusion' that  we  are  nearing  the  close  of  the  session.  We  intend 
to  do  our  duty  here  as  well  as  we  are  able  to  do  it,  and  if  we  do,  I  say 
that  tliere  is  nothing  to  ind  icate  to  me  that  we  are  nearinz  the  close  of 
tlie  session.  We  are  near  the  ckrae  of  the  time  provided  oy  law,  near 
tliedoeeof  the  time  for  which  the  law  provides  that  We  are  to  reoeive 
par.  The  mone^  provided  for  paying  us  is  well  nigh  exhausted,  but 
that  does  not  militate  against  the  people  in  any  district,  or  against  their 
right  to  send  a  representative  here,  who  shall  take  the  same  chances  as 
toptrasthe  rest  of  the  members  of  this  Conveblion.  All  I  ask  of  this 
Contention  is  to  respect  the  wishes  and  the  demands  of  the  people  of 
ttfese  two  counties,  and  allow  the  man  whom  they  have  sent  here  to 
take  bis  seat  It  is  their  right,  and  I  cannot  see  any  possible  grounds 
npon  which  they  can  be  denied.  The  place  has  become  vacant  by 
death,  and  tiie  law  plainly  provides  how  such  vacancies  shall  be  filled. 
I  hope  there  will  be  no  attempt  made  to  thwart  the  desires  of  these 
people,  because  I  say  it  is  the  manifest  desire  that  this  vacancy  be  filled. 
It  Is  plain  that  there  is  no  mone^  in  it,  and  that  is  all  the  better,  because 
it  shows  that  there  is  no  selfish  interest  in  it.  I  trust  that  there  will  be 
no  attempt  made  to  thwart  their  wishes.  I  deem  it  to  be  their  right, 
and  I  will  maintain  that  right  as  well  as  I  am  able,  and  I  shall  be  very 
much  surprised  if  this  Convention  shall  fail  to  recognize  that  right. 

BPKECH   or   KB.    BABHIS. 

Ma.  BARNES.  Mr.  President :  I  understand  the  gentleman  to  sav 
that  this  petition  is  signed  by  one  hundred  and  thirty-seven  and  a  half 
men  [laughter]  of  these  counties.  The  vote  of  those  two  counties  is 
twolliousand  two  hundred  and  eighty.  Now  we  all  know  how  easy  it 
is  for  anjrbody  to  get  a  recommendation  or  a  protest  signed.  I  have  no 
objection  to  the  gentleman,  and  I  do  not  know  of  any  objection  to  him  ; 
but  we  all  know  how  easy  it  is  to  get  up  these  petitions.     I  remember  a 

Srtition  was  cicculated  in  New  York,  among  the  congregation  of  a  noted 
irine,  asking  that  the  minister  be  hung  as  a  public  nuisance,  and  a 
majority  of  the  congregation  signed  it.  Anybody  will  si^  a  petition. 
I  sign  them  here  every  day,  and  I  presume  memters  of  this  Convention 
hare  signed  petitions  for  pardons.     Petitions  go  for  nothing. 

Now  the  committees  of  this  body  have  done  their  work,  and  we  are 
now  engaged  in  considering  their  work.  Now  what  is  the  use  at  this 
Ume  of  going  into  an  election  and  taking  up  the  time  of  this  body,  to 
"•ring  in  men  who  can  be  of  no  service  whatever?  We  have  counsel 
enough.  We  have  one  hundred  and  forty-eight  orators  besides  myself, 
and  there  is  little  time  left  in  which  to  do  the  work.  The  public  does 
notneedit.  The  counties  do  not  need  it.  Judge  Jones  himself  is  fully 
able  to  represent  that  district  and  the  counties  composing  it.  I  hope  the 
iDotion  will  prevail.  He  says  we  must  do  it  because  the  law  says  so. 
All  that  means  is  that  if  a  vacancy  occurs  there  shall  not  be  an  election 
br  the  people.  I  would  dislike  very  much  to  be  the  man  to  take  the 
•ad  memorials  from  the  desks  of  either  Mr.  Kenny  or  Mr.  Strong.  I 
Would  hale  to  be  the  man  to  remove  the  crape  from  those  desks.  Let 
03  keep  these  seats  as  a  reminder  of  what  is  coming  for  all  of  us,  and 
Ipt  the  lesson  of  death  stand  in  this  body  as  it  has  stood,  hoping  that 
Mose  who  occupied  those  seats  are  now  members  of  that  great  oonven- 
"on  above. 

SPKKCH  or  KB.  TCBBT. 

Mt.  TERRY.  Mr.  President:  If  I  believed  this  to  be  a  matter 
which  the  Convention  might  settle  according  to  its  own  will,  I  would 
^Ppott  this  motion.  But  we  have  the  application  of  the  people  of  this 
ditnct,  and  it  is  the  duty  of  this  Convention  to  comply  with  their 
V  u"''*  "*'  8''*  them  a  representative  here,  and  I  do  not  propose  to 
""'k  that  duty.  The  statute  under  which  this  Convention  was  called 
PWides  that  in  case  of  vacancy  occurring  by  death  or  otherwise,  the 
lenvention  shall  fill  the  same.  It  is  as  mandatory  as  any  other  pro- 
T^'in  in  that  law.  It  is  our  plain  duty  to  fill  these  vacancies,  and  as 
■*>' as  consuming  the  time  is  concerned,  more  time  has  been  wasted  in 
•TPoug  this  matter  than  would  have  been  required  to  fill  the  vacan- 
^''^iwhieii  the  people  of  Mariposa  and  Merced  demand,  and  which  is 
|'j"'J'ght  The  law  gave  to  these  two  counties  a  representative, 
*M  the^  are  without  a  representative  here.  Judge  Jones  is  not  a  rep- 
™*iit«tive  of  these  two  counties.  He  represents  a  district  composed  of 
j, '?' '"'duties.     He  does  not  appear  here  to  represent  that  district,  and 

he  did,  they  are  entitled  to  all  the  representation  which  the  law 


K^  ^'  "'*'■  election,  the  candidate  receiving  three  votes  out  of  the 


a  in>^°'^''^  ^  entitle<Lto  his  seat  here  just  as  much  as  if  be  had  received 
whih  Ik''  "^  '"  ^^^  votes  in  the  district.  Now  this  is  not  a  matter 
whim  Convention  has  a  right  to  dispose  of  according  to  its  own 
here  ^^^  people  are  entitled  to  a  representative,  and  if  they  come 
is  to  ''oi'iand  it  at  our  hands,  we  have  but  one  thing  to  do,  and  that 
^omiply  with  their  demands.    We  have  no  right  in  the  world  to 

8PEICD  OP  HR.  STEKLB. 

tlou  ^'^^^E.  ■  Mr.  President :   Before  I  made  this  motion  the  gen- 

****  from  San  Joaquin  was  in  fevor  of  indefinite  postponement,  or 

''^'Uidentood  him  at  least.     He  seems  to  have  changed  his  mind 

*■"*>>  the  matter.    What  has  come  over  the  spirit  of  his  dreams  I  do 


not  know.  I  certainly  do  not  wish  to  disfranchise  the  people  of  San 
Francisco,  or  the  people  of  Mariposa  and  Merced,  if  it  is  demanded. 
But  now  the  sessiou  is  near  its  close ;  the  committees  have  all  reported, 
and  what  is  the  benefit  of  a  man  coming  in  at  this  late  day ,  wlio  is  not  at 
all  conversant  with  the  business  before  this  Convention.  Not  only  that, 
but  we  see  that  the  election  of  these  men  will  be  very  apt  to  breed  dis- 
cord. There  is  already  an  element  of  discord  here.  There  are  hardly 
tenmemberson  the  fioor  of  this  Convention  who  think  alike.  We  have  a 
very  short  time  in  which  to  complete  our  work ;  let  us  go  to  work  and 
do  it.  We  have  had  already  too  much  dilly-dallying,  and  why  intro- 
duce another  element  of  discord.  I  am  in  favor  of  going  to  work.  Wo 
know  how  little  we  have  done,  and  how  much  remains  yet  to  be  done, 
and  we  know,  too,  that  no  injury  will  be  done  to  this  district  by  refusing 
to  elect  this  man.  They  certainly  have  representatives  enough  on  this 
floor  to  look  out  for  and  protect  their  interest.  I  do  not  think  anybody 
or  any  interest  will  suffer.  I  think  it  would  be  greatly  to  their  advan- 
tage, and  to  the  advantage  of  the  State,  for  us  to  drop  this  matter  and 
go  to  work.     I  hope  the  motion  will  prevail. 

TBI   PBKVIOnS   QUESTION. 

Mb.  HOWARD,  of  Los  Angeles.    I  move  the  previous  question. 

The  motion  was  seconded  by  Messrs.  Brown,  Avers,  West,  and 
Wvatt. 

The  PRESIDENT.  The  question  is.  Shall  the  main  question  be  now 
put? 

Carjjed. 

Mb.  white.    I  call  for  the  ayes  and  noes. 

Seconded  by  Messrs.  Brown,  West,  Wyatt,  and  Steele. 

The  president.    The  Secretary  will  call  the  roll. 

The  roll  was-called,  and  the  motion  to  indefinitely  postpone  pre- 
vailed by  the  following  vote : 

ATEa. 

Barbour, 

Barnes, 

Barry, 

■Barton, 

Beerstecher, 

Belcher, 

liell. 

Biggs, 

Boggs, 

Burt, 

Campbell, 

Chapman, 

Charles, 

Condon, 

Cowden, 

Davis, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Estee, 

Estey, 

Farrell, 

Filcher, 

Freud, 

Grace, 

Gregg> 

Hale, 


Andrews, 

Blackmer, 

Brown, 

Caples, 

Cross, 

Crouch, 

Dunlap, 

Evey, 

Freeman, 

Garvey, 

Glascock, 

Gorman, 

Heiskell, 


Harrison, 

Bchomp, 

Harvey, 
Herold, 

Bhaller, 

Smith,  of  Santa  Clara, 

Hitchcock, 

Smith,  of  4th  District, 

Huestis, 

Smith,  of  San  Francisco 

Hughey, 

Soule, 

Inman, 

Steele, 

Jones, 

Stevenson, 

Joyce, 
Kleine, 

Stuart, 

Sweasey, 

Lindow, 

Thompson, 

Martin,  of  Santa  Crui, 

Townsend, 

McCallum, 

Tuttle, 

McConnell, 

Vacquerel, 

Morse, 

Van  Dyke, 

Nason, 

Van  Voorhies, 

Nelson, 

Webster, 

Neunaber, 

Weller, 

O'Donnell, 

Wellin, 

Ohleyer, 

West, 

Overton, 

Wickes, 

Porter, 

White, 

Prouty, 

Wilson,  of  Tehama, 

Reed, 

Wilson,  of  Ist  District, 

Reynolds, 

Winans, 

Rhodes, 

Avers, 
Wyatt— 82. 

Ringgold, 
Roli^ 

H(^E8. 

Hilbom, 

McNutt, 

Holmes, 

Moffat, 

Howard, 

Moreland, 

Hunter, 

Reddy, 

Johnson, 

Shoemaker, 

Kelley, 

Shurtleff, 

Keyes, 

Stedman, 

Lampson, 

Sweuson, 

Larkin, 

Terry, 

Larue, 

TuUy, 

Lewis, 

Turner, 

Mansfield, 

Walker,  of  Tuolumne, 

McCoy, 

Mr.  President— 39. 

KOTICK  OP  BECOKSIDEBATIOH. 


Mb.  JONES.  Mr.  President :  I  changed  my  vote  for  the  purpose  of 
moving  a  reconsideration.  I  now  give  notice  that  on  to-morrow,  at  two 
o'clock  P.  H.,  I  will  move  to  reconsider  the  vote  by  which  this  matter 
was  indefinitely  postponed. 

LEOISLITIVE  OEPABTHENT — LBOISLATIVE  DISTBIOTS. 

Mb.  terry.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole,  the  President  in  the  chair,  for  the  purpose  of  further 
considering  the  report  of  the  Committee  on  Legislative  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbe  CHAIRMAN.  Section  five  and  amendments  are  under  consid- 
eration. The  first  question  is  on  the  amendment  proposed  by  the  gen- 
tleman from  Los  Angeles,  Mr.  Ayers,  to  insert  "forty"  in  place  of  "thirty," 
and  "eighty"  in  place  of  "sixty." 

Mb.  KELLY.  Mr.  Chairman :  I  offer  an  amendment  to  the  section, 
which  I  send  up. 

The  secretary  read  the  amendment : 

"Amend  so  as  to  read :  'The  Senate  shall  consist  of  forty  members 
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and  the  Assembly  of  ei^ht^,  to  be  elected  by  districts,  as  hereinafter  to 
be  provided ;  and  tlie  Legislature  shall  have  power  to  form  Senatorial 
and  Assembly  districts;  provided  that  in  fonning  Assembly  districts 
each  county  shall  be  entitled  to  at  least  one  member.' " 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Loa  Angeles,  Mr.  Ayers,  to  strike  out  thirty  and  insert  forty, 
and  strike  out  sixty  and  insert  eighty. 

Division  was  called  for,  and  the  committee,  by  a  standing  vote  of  T3 
ayes  to  .^6  noes,  adopted  the  amendment. 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Yolo,  Mr.  EcUey. 

SPEECH   OP  HR.   BEYKOLDS. 

Mb.  REYNOLDS.  Mr.  Chainnan :  I  feel  as  sure  as  I  ever  felt  of  any- 
thing in  my  life,  that  the  Committee  of  the  Whole  has  voted  inadvertently 
in  adopting  the  amendment  that  has  just  been  adopted  to  section  five.  It 
will  be  discovered,  by  reading  thisreport  through  with  all  the  different  sec- 
tions, that  the  scheme  for  thirty  Senators  and  sixty  Assemblymen  isa  com- 
promise, as  it  was,  in  fact,  in  the  committee — or  partly  a  compromise  in  the 
committee — where  there  were  many  conflicting  opinions  concerning  the 
structure  and  membership  of  the  Legislature — concerning  the  number 
that  it  should  consist  of,  the  length  of  the  sessions,  and  the  per  diem 
of  members,  apportionment,  and  all  things  and  all  matters  connected 
with  the  structure  of  the  Legislature.  This  scheme  of  reducing  the 
number  of  Senators  to  thirty,  and  the  number  of  Assemblymeu  to  sixty, 
was  a  part  of  that  compromise,  and  a  great  many  considerations  entered 
into  it.  The  chief  feature  of  it  was  the  cutting  off  of  special  legislation  j 
and  turning  to  section  twenty-fiveof  the  report,  and  comparing  that  with 
the  present  Constitution,  it  will  be  discovered  that  seven  eighths  of  the 
legislation  of  the  present  day  is  by  section  twenty-five  prohibiled.  This 
section  provides  that  the  Legislature  shall  not  pass  any  local  or  special 
laws,  in  the  cases  therein  enumerated.  This  has  greatly  reduced  the 
labors  of  the  Legislature,  and  also  lessened  the  necessity  of  its  represen- 
tative character,  as  urged  by  a  gentleman  this  morning.  This  report, 
taken  as  a  whole,  is  designed  to  reduce  the  Legislature  more  to  the  char- 
acter of  a  Constitutional  Convention.  It  is  designed  to  reduce  its  labors, 
so  that  they  will  be  confined  almost  entirely  to  the  perfecting  of  the 
Codes ;  to  deprive  if  of  the  power  of  frittering  away  the  people's  money, 
to  prevent  jobbery,  and  to  blot  out  of  existence  the  lobby,  and  to  reduce 
the  Legislature  to  something  like  a  fundamental  body,  or  general  Legis- 
lature, so  that  nearly  every  Act,  except  the  appropriation  bills  for 
carrying  on  the  Government,  will  be  in  one  or  the  other  of  the  Codes, 
in  the  shape  of  amendments  to  the  Political,  Civil,  or  Penal  Codes,  or 
the  Code  of  Civil  Procedure.  And  to  this  all  legislation  is  tending  at 
the  present  day.  To  this  all  the  more  recent  Constitutions  tend,  that  is, 
all  tnose  that  have  been  adopted  within  the  past  ten  or  fifteen  jears ;  and 
the  Committee  on  Legislative  Department  was  unanimous,  without  a  dis- 
senting voice,  in  favor  of  the  proposition  thai  this  Convention  should 
take  the  most  advance  ground  upon  that  question,  and  deprive  the  Leg- 
islature of  the  power  to  pass  such  laws.  I  allude  to  this  because  it  is 
one  of  the  considerations  which  entered  into  the  compromise,  whereby 
the  committee  reached  a  conclusion  and  reported  back  section  five,  pro- 
viding for  thirty  members  of  the  Senate,  and  sixty  Assemblymen. 

Now,  sir,  I  feel  sure  that  the  members  of  this  body  have  not  fully 
considered  all  of  these  questions.  I  feel  certain  that  they  voted  inad- 
vertently when  they  voted  to  restore  the  fonner  Legislature,  instead  of 
cutting  It  down  to  thirty  Senators  and  sixty  Assemblymen,  because  they 
have  not  considered  all  these  questions,  and  all  the  different  bearings 
this  matter  has  upon  the  structure  of  the  Legislature,  as  the  committee 
considered  it,  before  they  arrived  at  a  conclusion.  And  that  is  why  I 
was  sorry  to  see  the  vote  taken  so  hastily  upon  the  amendment.  Since 
that  vote  was  taken  I  have  talked  with  the  Chairman,  and  he  says  he 
sought  to  catch  the  Chairman's  eye  before  the  vote  was  taken,  in  order 
to  place  this  whole  matter  squarely  before  the  Convention,  but  he  made 
a  failure  of  it,  and  the  vote  was  taken  before  he  had  an  opportunity  to 
speak.  I  would  like  to  see  that  vote  reconsidered,  so  that  the  whol* 
report  can  be  considered  together,  as  a  whole,  as  it  ought  to  be  eon- 
sidered. 

The  committee,  as  I  said  before,  agreed  upon  this  report  unanimously, 
and  they  succeeded  in  compromising  the  many  conflicting  opinions, 
some  of  which  are  not  embodied  here.  They  preferred  to  take  this  as  a 
whole  rather  than  to  bring  in  any  minority  report,  which  would  induce 
confusioa.  It  seems  to  me  now  that  it  would  be  better  for  the  Conven- 
tion to  reconsider  the  amendment  that  has  been  adopted  and  allow  the 
other  sections  which  have  a  bearing  upon  this  section  to  be  discussed 
and  considered  in  connection  with  this.  We  do  not  want  to  act  hastily 
in  this  matter.  We  cannot  afford  to  act  hastily.  We  do  not  want  to 
increase  the  number  to  forty  and  eighty,  and  then  go  on  and  act  upon 
the  balance  of  this  report.  Wo  mi^ht  as  well  strike  out  the  rest  of  this 
report  and  substitute  the  old  Constitution.  This  section  has  an  impor- 
tant bearing  upon  the  balance  of  the  report — the  time  of  the  Legislature, 
the  per  diem  of  members,  etc. — and  we  have  found,  sir,  in  the  expe- 
rience of  this  Convention,  that  ponderous  bodies  are  incapable  of  trans- 
acting business  with  dispatch.  It  is  not  the  fault  of  this  Convention 
that  we  have  sat  here  for  almost  one  hundred  days  and  accomplished 
nothing.  It  is  not  the  fault  of  this  Convention;  it  is  the  fault  of  its 
structure.  It  is  composed  of  so  many  men  that  it  is  impossible  to  expe- 
dite business.  It  is  just  so  in  the  Legislature.  It  is  well  known  that 
fifty  or  sixty  members  of  a  Convention  can  frame  a  better  Constitution, 
and  in  a  much  shorter  space  of  lime,  than  double  the  number.  It  is  so 
in  the  Legislature.  Thirty  in  the  Senate  and  sixty  in  the  House,  when 
the  Legislature  is  confined  to  general  laws  and  the  amendment  of  the 
Codes,  IS  a  sufficiently  representative  body.  There  is  no  need  that  every 
county  should  have  a  member  in  the  lower  house.  There  are  no  local 
laws  to  be  passed.  The  Legislature,  under  this  report,  is  confined  to 
enacting  general  laws.    Turn  to  section  twenty-five,  to  which  I  called 


your  attention  awhile  ago,  and  see.  It  says  the  Legislature  shall  pass 
no  local  or  special  laws  in  any  of  the  following  cases : 

JVrst— Regulating  the  jurisdiction  and  duties  of  Justices  of  the  Peace, 
Police  Judges,  and  of  Constables. 

Seeond—^oT  the  punishment  of  crimes  and  misdemeanors. 

Third — Regulating  the  practice  of  Courts  of  justice. 

J'oTiA — Providing  for  changing  the  venue  in  civil  or  criminal  cases. 

Fi/tJi — Granting  divorces. 

Sixtk — Changing  the  names  of  persons  or  places. 

iSeventA— Vacating  roads,  town  plats,  streets,  alleys,  or  public  grounds 
not  owned  by  the  State. 

Eighth — Summoning  and  impaneling  grand  and  petit  juries,  and  pro- 
viding for  their  compensation. 

Ninth — Regulating  county  and  township  business,  or  the  election  of 
county  and  township  officers. 

Tenth— For  the  assessment  or  collection  of  taxes. 

Eleventh — Providing  for  oouductiiig  elections,  or  designating  the  places 
of  voting,  except  on  the  organization  of  new  counties. 

Twelfth — Affecting  estates  belonging  to  minors  or  other  persons  under 
legal  disabilities. 

Thirteenth — Extending  the  time  for  the  collection  of  taxes. 

FourteejUh — Giving  effect  to  invalid  deeds,  wills,  or  other  instruments. 

Fifteenth — Refunding  money  paid  into  the  State  treasury. 

Sizteenth — Releasing  or  extinguishing, in  whole  or  in  part,  the  indebt- 
e<lneBS,  liability,  or  obligation  of  any  corporation  or  person  to  this  State, 
or  to  any  municipal  corporation  therein. 

Seventeenth — Declaring  any  person  of  age,  or  authorizing  any  minor  to 
sell,  lease,  or  incumber  his  or  her  property. 

EighteeiM — Legalizing',  except  as  against  the  State,  the  unauthorized 
or  invalid  act  of  any  officer. 

JrtnetecjitA— Granting  to  any  corporation,  association,  or  individual  any 
special  or  exclusive  right,  privilege,  or  immunity. 

Tieentielh — Exempting  property  from  taxation. 

TioetUy-Jirst — Changing  county  seats. 

Ticenty-Second — Restoring  to  citizenship  persons  convicted  of  infamous 
crimes.  , 

Tieenty-third — Regulating  the  rate  of  interest  on  money. 

Taenty-fourih — Authorizing  the  creation,  extension,  or  impairing  of 
liens. 

Tiventy-Ji/th — Chartering  or  licensing  ferries,  bridges,  or  roads. 

Twenty-sixth — Remitting  fines,  penalties,  or  forfeitures. 

Twenty-seventh — Providing  for  the  msnagement  of  common  schools. 

Twenty-eighth — Creating  offices,  or  prescribing  the  powers  and  duties 
of  officers  in  counties,  cities,  cities  and  counties,  townships,  election  or 
school  districts. 

J>c€n<y-nin<A^ Affecting  the  fees  or  salary  of  any  officer. 

Thirtieth — Changing  the  law  of  descent  or  succession. 

Thirty-Jirst — Authorizing  the  adoption  or  legitimation  of  children. 

Thirty-second — Authorizing  the  laying  out,  opening,  altering,  or  main- 
taining roads,  highways,  streets,  alleys,  or  public  grounds. 

Thirty-third— Pot  limitation  of  civil  or  criminal  actions. 

Thirty-fourth — In  all  other  cases  where  a  general  law  can  be  made 
applicable,  no  local  or  special  law  shall  be  enacted. 

Now,  it  will  be  seen  from  this  what  a  load  of  special  legislation  will  be 
removed.  All  that  class  of  legislation  where  it  is  important  for  the  sev- 
eral counties  to  be  represented,  will  be  taken  away  from  the  Legislature 
and  sent  back  to  the  counties  to  be  enacted  by  the  local  Boards,  so  that 
there  is  no  real  need  of  a  representative,  so  far  as  the  local  interests  of  a 
county  are  affected. 

Now,  sir,  I  am  opposed  to  this  amendment,  and  I  shall  move  to  recon- 
sider it.  These  various  sections  depend  upon  each  other,  and  the  entire 
report  ought  to  be  considered  together. 

Ma.  HOWARD.  Mr.  Chairman:  I  hereby  give  notice  that  I  will, an 
to-morrow,  move  to  reconsider  the  vote  by  which  the  amendment  was 
adopted. 

Mr.  REYNOLDS.  I  believe  it  to  be  in  the  power  of  the  Committee 
of  the  Whole  at  any  time  to  move  a  reconsideration.  If  the  Committee 
of  the  Whole  should  at  any  time  find  that  a  mistake  has  been  made,  I 
believe  it  has  the  power  to  reconsider  without  notice  being  given. 

BKUAKKS  or  HB.   ATIIIS. 

Mr.  ayers.  Mr.  Chairman :  It  is  manifestly  the  wish  of  the 
majority  of  this  Convention  that  the  representation  in  the  Legislature 
shall  not  be  cut  down.  That  has  been  shown  by  the  vote  just  taken. 
Now,  I  do  not  know  whether  this  amendment  will  disarrange  the  entire 
plan  of  the  committee  or  not,  but  the  only  way  by  which  we  can  come 
at  this  matter  of  retaining  the  present  representation  is  to  amend  the 
report  as  we  go  along,  and  if  it  is  necessary  to  strike  out  the  entire 
scheme  of  apportionment,  I  do  not  know  but  the  Convention  will  do  so. 
I  say  the  majority  of  this  Ctmvention  will  require  that  the  representa- 
tion shall  be  full  and  complete. 

Mr.  DUDLEY,  of  Solano.  I  move  to  amend  section  five  by  striking 
out  the  words  "as  hereinafter  provided,"  in  tine  two,  and  insert  the 
words  "as  provided  by  law."  Also,  strike  out  the  word  "fifteen,"  in 
line  three,  and  insert  in  lieu  thereof,  the  word  ■"  twenty."  That  will 
make  it  conform  to  the  amendment  adopted.  I  am  under  the  impres- 
sion that  the  action  of  the  committee  in  refusing  to  cut  down  the  repre- 
sentation is  not  inconsistent  by  any  means.  Ibelieve  the  committee 
were  fully  aware  of  what  they  were  doing.  I  hope  this  amendment 
will  be  adopted. 

Mr.  LARKIN.  Is  the  amendment  of  the  gentleman  from  Tolo 
before  the  Convention  ? 

The  chairman.    Yes,  sir. 

BEHARES  OF  HE.   LAEKIH. 

Mb.  LAREIN.    I  think  that  amendment  ought  to  be  adopted  by  this 
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Conrehtion.  I  do  Dot  propose  to  take  up  your  time  in  discussing  this 
nutter,  bat  I  want  to  answer  the  gentleman  from  Santa  Cruz,  Mr. 
White,  who,  I  understAnd,  in  his  canvass  declared  himself  in  favor  of 
reducing  the  number  in  the  Legislature.  I  believe  he  wrote  his  own 
platform  and  advocated  his  own  views. 

Me.  white.  I  didn't  write  my  own  platform.  It  was  the  Working- 
man's  platform,  adopted  in  Convention,  and  I  bold  it  in  my  band. 

Ma.  LARKIN.  I  know  he  had  as  much  to  do  with  it  as  any  man. 
I  think  the  people  understood  that  he  would  come  and  represent  their 
beet  interests,  as  lar  as  reducing  expenses  is  concerned.  I  think  we 
should  provide  that  members  of  the  Legislature  shall  not  receive  more 
than  five  hundred  dollars  for  a  general  session.  That  we  can  do  when 
we  arrive  at  section  twenty,  which  amount  should  cover  all  their 
expenses  except  mileage,  which  should  not  exceed  ten  cent&  All  these 
tbmgs  should  be  fixed  in  the  Constitution,  so  that  the  Legislature  will 
not  have  power  to  increase  their  own  salaries. 

Now,  the  proposition  that  each  county  shall  be  represented  I  believe 
to  be  the  fundamental  principles  of  government.  The  whole  people  of 
this  Slate  should  be  represented.  The  industrial  interests,  and  the  pro- 
ducing claasea,  should  be  recognized  in  a  legislative  body.  The  men 
who  till  the  soil  and  delve  in  the  mines,  and  in  the  shops,  have  a  right 
to  dictate  legislation,  and  their  wishes  ahouid  be  respected.  They  have 
.  that  ri^ht,  and  this  Convention  fhonld  say  by  their  votes  that  these 
varied  industries  should  be  represented.  'They  are  a  class  of  men  who 
Till  guard  the  interests  of  the  whole  State,  and  it  is  upon  these  indus- 
tries that  the  whole  State  is  built.  They  are  en^^ed  in  developing  the 
resources  of  California.  It  will  not  work  any  mjury  to  San  Francisco, 
because  these  men  are  all  deeply  interested  in  the  prosperity  of  San 
Francisco,  and  her  rights  will  be  guarded  and  protected  by  every  county 
ia  the  State. 

Hi.  SMITH,  of  Fourth  District.  I  offer  an  amendment  to  cure  an 
inconsistency.  This  amendment  gives  one  to  each  county,  and  thus  it 
is  provided  that  they  shall  be  elected  by  districts.  I  offer  this  amend- 
ment to  cure  that  defect 

Thi  SECRETARY  r«ad: 

"Add  to  section  five:  'No  apportionment  shall  be  made  which  shall 
d«nT  to  each  county  in  the  State  at  least  one  Assemblyman,'  and  that 
the  words  'by  districts' in  the  second  line  be  stricken  out;  also  strike 
oat  the  word  '  fifteen '  and  insert  the  word  '  twenty.' " 

Ma.  BARRY.    Mr.  Chairman:  I  rise  to  a  point  of  order. 

Tb«  CHAIRMAN.    The  gentleman  will  state  his  point  of  order. 

Ms.  BARRY.  The  amendment  before  the  house  is  the  amendment 
which  I  offered  to  section  five — the  corresponding  section  of  the  old  Con- 
•titution.  The  gentleman  from  Los  Angeles,  Mr.  Ayers,  offered  an 
amendment,  which  was  to  leave  the  section  practically  as  the  law  is  now, 
that  is,  forty  Senators  and  eighty  Assemblymen.  My  idea  was  to  not 
change  the  section.  The  gentleman  talked  of  accepting  the  amendment, 
bnt  afterwards,  when  the  amendment  was  called  up, Tie  failed  to  do  it. 
Nov,  mv  point  of  order  is  that  three  amendments  have  been  offered — 
one  by  Mr.  Kelley,  one  by  Mr.  Dudley,  of  Solano,  and  another  by  Mr. 
Smith,  of  Kern.  Mr.  Dudley  offered  an  amendment  to  section  five  of 
the  report  of  the  committee,  which  was  not  before  the  house.  It  was  my 
nbstitute  for  section  five — section  six  of  the  old  Constitution — that  was 
before  the  bouse,  and  the  amendment  offered  by  Mr.  Ayers  to  my  sub- 
stitute. 

Tbs  CHAIRMAN.  Th9  gentleman's  amendment  is  a  substitute  for 
the  whole  section.  The  friends  of  the  section  will  be  permitted  to  amend 
it  •»  they  see  proper.  The  point  of  order  is  not  well  taken.  The  sub- 
sUtole  will  be  voted  upon  in  its  order. 

Mr.  ESTEE.  Aa  I  understand  it,  the  amendment  of  the  gentleman 
from  Yolo  is  the  one  that  is  pending. 

Tai  CHAIRMAN.    Yes,  sir. 

SPEICH  or  HB.  KSTn. 

Mb.  ESTEE.  Mr.  Chairman :  An  amendment,  I  believe,  has  beett 
•dopted  fixing  the  number  of  Senators  at  forty,  and  the  number  of 
.^asemblymen  at  eighty.  Now,  if  this  amendment  be  adopted,  of  course 
there  will  be  fifty-two  Assemblymen  distributed  amon^  the  fifty-two  coun- 
ties, le«ving  twenty-eight  Assemblymen  to  be  distributed  according  to 
population.  In  other  words,  Alpine  County,  which  polls  one  hundred 
MM  fifty -seven  votes,  would  have  one  member,  and  San  Francisco,  which 

rlls  twenty-seven  thousand  votes,  would  have  but  three  in  the  Assembly. 
do  not  think  that  would  be  right;  I  feel  sure  that  if  this  amendment 
should  be  adopted  the  Constitution  would  be  rejected,  and  it  ought  to  be 
rejected.  Of  course,  if  the  number  should  be  increased,  as  has  been 
intimated  here,  perhaps  an  amendment  of  that  character,  giving  one  to 
each  county,  and  dividing  the  balance  according  to  population,  might 
P««;  and  even  then  it  would  not  be  right,  but  the  populous  counties 
might  consent  to  it.  But  the  idea  that  a  little  county,  having  but  one 
hnodred  and  fifty  voters,  having  one  third  the  representation  of  a  county 
having  twenty-seven  thousand  to  forty  thousand  voters,  is  certainly  not 
nght.  It  would  be  an  experiment  which  I  feel  sure  the  people  of  the 
State  would  not  indorse.  It  is  contrary  to  every  principle  of  a  repre- 
sentative government.  I  do  not  believe  that  this  Convention  will 
mdoree  any  such  scheme.  If  the  gentleman  desires  to  increase  the 
Awembly,  aa  it  stands  in  Pennsylvania,  one  hundred  and  twenty-eight; 
"u'"  ^*"  T'"''''  ""^  hundred  and  twenty -three ;  or,  aait  is  in  Missouri, 
wen  that  kind  of  representation  would  be  more  reasonable.  I  do  not 
know  hut  it  might  commend  itself  to  the  favorable  consideration  of  this 
Convention ;  but,  sir,  if  you  fix  it  at  eighty  Assemblymen,  and  divide 
fUty-two  of  them  among  the  various  counties,  one  to  each  county,  the 
""'l'^  county  one,  and  the  largest  county  one,  and  distribute  the 
"naming  twenty-eight  according  to  population,  it  will  be  no  fair  or 
ffssonable  representation  of  the  business  interests  of  these  great  counties ; 
lanj, therefore,  opposed  to  the  amendment  offered  by  the  gentleman 
nom  Tokx.    I  understand,  of  course,  that  the  very  small  counties  would 


favor  such  a  proposition,  because  they  would  get  a  large  representation 
with  a  very  small  population,  yet,  the  idea  of  limiting  San  Francisco  to 
three  members  of  the  Assembly,  I  opine  there  would  not  be  three  thou- 
sand votes  in  that  city  in  favor  of  the  new  Constitution ;  because  it 
would'be  so  extraordinary,  so  exceedingly  unfair,  so  oontraiy  to  every 
principle  of  a  republican  form  of  government,  that  twenty-five  men  in 
San  Frahcisco  would  bo  only  equal  to  one  in  some  other  county.  I 
say  it  would  be  so  manifestly  unjust  and  unreasonable  that  your  Consti- 
tution would  be  ignominiously  defeated,  as  it  ought  to  be. 

SPCECH  or  HB.  WTITT. 

Mb.  WYATT.  Mr.  Chairman :  I  hope  the  amendment  offered  by  the 
gentleman  from  Yolo,  Mr.  Kelley,  so  far  as  retaining  one  representative 
to  each  county  in  the  State,  will  be  supported  by  this  committee  and  by 
this  Convention.  I  deem  it  to  be  an  unwise  policy  upon  the  part  of  this 
Convention  to  make  so  few  representatives  to  the  Legislature  as  to  prac- 
tically deprive  the  people  of  this  State,  or  a  portion  of  them,  of  repre- 
sentation. Now,  ir  the  population  of  any  county  should  become  so 
small,  so  reduced,  that  the  county  is  not  able  to  mamtain  its  county  gov- 
ernment, of  course  it  ought  to  be  merged  into  other  counties,  as  was 
done  in  the  northwestorn  portion  of  the  State  a  session  or  two  ago.  But 
I  do  not  think  any  county  in  the  State  ought  to  be  perraitt«l  to  main- 
tain a  distinct  political  organization,  without  bein^  entitled  to  one  repre- 
sentative in  the  Legislature  of  the  State.  And  if  mcreasing  the  number 
to  eighty,  as  we  have,  will  not  entitle  each  county  in  the  State  to  a 
meraLer,  and,  in  addition,  give  to  the  more  densely  populated  portions 
of  the  State  a  proper  representation,  then,  I  say,  increase  the  number  of 
representatives  until  we  can  properly  represent  the  State,  and  every 
county  in  the  State.  The  State  of  California  is  able  to  pay  for  proper 
representation,  and  is  willing  to  pay  for  it,  and  she  demands  proper  rep- 
resentation; and  I  propose  to  offer  an  amendment  that  shall  increase  the 
number  of  representatives  from  eightv  to  one  hundred,  and  I  don't  know 
but  I  should  prefer  to  have  one  hundred  and  twenty  Assemblymen  and 
forty  Senators,  and  elect  three  representatives  in  each  Senatorial  district, 
and  elect  them  upon  the  same  plan  as  is  in  vogue  in  Illinois — so  that  a 
bare  majority  shall  not  be  able  to  deprive  a  strong  minority  of  repre- 
sentation, so  that  every  community  in  the  Stete  will  be  represented.  I 
therefore  hope  that  so  far  as  the  amendment  of  the  gentleman  from 
Yolo  is  concerned,  allowing  to  each  county  in  the  Stete  one  represent- 
ative, it  will  be  mainteined  by  this  Convention.  Increase  the  number 
of  representetives,  if  it  is  found  necessary.  I  want  it  arranged  so  tliat 
it  will  be  simple  and  effectual.  A  membership  of  sixty  Assemblymen 
in  this  Stete  is  equivalent  to  no  representetion  at  all,  unless  you  want  to 
carry  on  this  government  upon  the  principle  of  a  Commission.  I  am  in 
favor  of  Commissions,  when  they  are  necessary,  but  I  am  not  in  favor  of 
transforming  the  Legislature  into  a  Commission.  I  want  the  people  to 
have  representetion,  and  I  want  every  locality  in  this  Stete  to  be  repre- 
sented. Take  my  district,  for  instence,  as  it  will  be  under  the  apportion- 
ment marked  out  in  this  report — Monterey,  San  Luis  Obispo,  and  Santa 
Barbara — commencing  at  Monterey  Bay  and  extending  down  the  coast 
one  hundred  and  fifty  miles  to  the  county  seat  of  San  Luis  Obispo,  and 
about  the  same  distence  between  San  Luis  Obispo  and  Sante  Barbara.  ^ 
A  representetive  there  would  have  no  more  idea  of  t|ie  local  wanto  of 
these  people  than  he  would  have  of  the  wants  of  the  people  of  Siskiyou 
or  San  Diego.  That  district  embraces  a  territory  larger  than  that  of  the 
Stete  of  Pennsylvania,  too  large  to  be  represented  by  one  man.  He 
might  as  well  be  elected  from  Siskiyou,  for  all  he  would  know  about  it. 
Therefore,  I  hope  that  this  amendmeot  will  be  adopted,  and  each  county 
given  one  representetive  at  least,  even  if  it  becomes  necessar^to  increase 
the  number  to  one  hundred  and  twenty. 

Mb.  HOWARD,  of  Loj  Angeles.    Is  an  amendment  in  order? 

The  CHAIRMAN.    No,  sir. 

Mb.  HOWARD.  I  give  notice  that,  aa  soon  as  it  shall  be  in  order, 
I  will  move  to  have  the  present  apportionment  offered  as  a  substitute, 
with  tlie  single  exception  of  the  County  of  Los  Angeles,  where  there 
has  been  a  great  increase  in  population.  I  will  move  to  increase  the 
number  there  by  one. 

8PEE0B   OP   MB.   HCCALLUH. 

Mb.  MoCALLUM.  We  have  got  into  confusion,  and  I  don't  see  how 
it  is  possible  to  get  out  of  it  without  the  committee  rising.  An  amend- 
ment has  been  adopted  to  section  five,  that  the  Senate  shall  consist  of 
forty  and  the  Assembly  of  eighty  members.  The  idea  of  giving  each 
county  one  representetive  has  been  suggested,  but  it  is  not  possible  to  do 
so  without  violating  our  rules.  The  number  has  been  fixed  by  the  Con- 
vention. Now,  sir,  I  am  perfeclljE  satisfied  that  through  inattention 
there  has  been  a  misunderstending  here.  When  this  question  was  first 
put,  the  noes  evidently  had  it,  and  I  did  not  deem  it  necessary  to  speak 
upon  it;  but  when  the  Chair  called  for  a  rising  vote,  the  members  did 
not  seem  to  understend  what  the  question  was,  and  it  was  declared 
carried.  This  amendment  changes  the  character  of  a  considerable  por- 
tion of  the  report  of  the  committee.  I  do  not  suppose  it  is  necessary  for 
me  to  argue  against  the  proposition  of  having  eighty  Assemblymen,  fifty- 
three  of  them  to  be  apportioned  one  to  each  county,  and  the  balance  to 
be  divided  according  to  population.  If  we  should  adopt  such  a  propo- 
sition as  that,  the  Constitution  would  probably  receive  a  majority  of  the 
one  hundred  and  sixty  votes  in  Alpine  County,  and  would  be  hopeleaslv 
defeated  by  San  Francisco  with  her  thirty  thousand-votes,  Alameda  witli 
ten  thousand,  and  other  large  counties  in  proportion.  It  is  a  proposition 
that  is  not  worth  arguing  about.  Now,  sir,  I  do  not  know  what  this 
committee  will  do — uiat  is,  what  it  has  done.  I  do  not  know  whether 
the  Chair  will  entertain  a  motion  to  reconsider  what  has  been  done.  It 
disturbs  the  whole  business  of  the  committee.  If  the  Chair  does  so  rule, 
I  propose  to  make  a  motion  by  which  we  can  get  at  the  judgment  of  the 
committee — that  is,  that  the  committee /ise,  recommend  to  the  Conven- 
tion to  recommit  section  five  to  the  Coo)mittee  on  Legislative  Depart- 
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ment,  to  restore  tfaat  section  so  as  to  read  as  it  was  oriipaally  presented, 
if  the  Chair  will  entertain  a  motion  to  reconsider.  If  it  does  not,  it  is 
actually  impossible  to  get  the  judgment  of  the  majority  of  the  Com- 
mittee of  the  Whole  on  the  proposition  pending.  I  will  make  that 
motion  in  order  to  get  the  judgment  of  the  Committee  of  the  Whole. 

Thi  CUAIRMAK.  It  is  moved  and  seconded  that  the  committee 
rise  and  recommend  to  the  Convention  to  recommit  section  five  to  the 
Committee  on  Legislative  Department,  with  instruction  to  restore  the 
section  as  it  was  originally  presented. 

Division  was  called  for,  the  committee  divided,  and  the  motion  was 
lost :  ayes,  52 ;  noes,  &5. 

Mr.  KELLEY.  Mr.  Chairman :  If  it  is  in  order,  I  would  accept  the 
amendment  offered  by  the  gentleman  from  Kern,  Mr.  Smith. 

Thk  chairman.  If  there  is  no  objection  the  gentleman  will  have 
leave. 

BEHIRKB    OF   MB.  SHITR. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman :  I  think  there  has 
been  a  misunderstanding.  The  object  of  the  last  motion,  it  seems  to 
me,  was  to  fix  the  number  of  Senators  and  Assemblymen  in  the  Con- 
stitution. Kow,  to  give  to  each  county  one  representative,  and  limit 
the  number  to  eighty,  would  be  doing  a  great  injustice  to  San  Francisco 
and  other  large  places.  Now,  it  seems  to  me  we  should  present  a  Con- 
stitution to  the  people  that  is  on  the  basis  of  economy.  We  should  pre- 
sent one  with  a  small  number,  or  else  not  deal  with  the  matter  at  all, 
and  leave  it  to  the  Legislature,  because  we  will  step  on  a  great  many 
corns,  and  lose  a  great  many  votes  for  our  Constitution.  Now,  if  we 
should  leave  the  matter  as  it  is  in  the  old  Constitution,  with  the  addi- 
tional provision,  that  each  county  in  the  State  shall  have  at  least  one 
representative,  we  get  at  the  matter;  and  I  think  a  large  number  voted 
against  the  committee  rising  through  a  misunderstanding  of  the  matter. 
I  believe  the  object  was  to  restore  the  section  as  it  was  originally 
reported.  I  don't  know  how  to  get  at  it,  whether  it  is  in  order  to  move 
to  amend  the  section  so  as  to  increase  the  number  or  not. 

The  CHAIRMAN.    No,  sir,  it  is  not. 

Mb.  SMITH.    Then  the  only  way  to  get  at  the  matter  is  to  rise. 

Mb.  CAMPBELL.    Mr.  Chairman:  Is  an  amendment  in  order  now? 

The  CHAIRMAN.  No,  sir.  The  question  is  on  an  amendment  to 
on  amendment  offered  by  the  gentleman  from  Yolo. 

BKMABCS  or  UK.  OlMPBILL. 

Me.  CAMPBELL.  Mr.  Chairman :  I  was  in  favor  of  this  section  as 
it  was  originally  reported;  but  the  will  of  the  Convention  has  been 
clearly  expressed  to  increase  the  number,  which  has  been  thus  fixed  at 
forty  and  eighty  respectively,  for  the  two  houses.  I  hope  that  no  such 
amendment  as  that  which  has  been  offered  here,  givmg  one  to  each 
county,  will  pass.  If  it  did  pass,  beyond  all  question  the  result  would 
be  the  defeat  of  the  Constitution.  If  you  deprive  the  people  of  the 
larger  counties  of  a  reasonable  and  fair  representation,  they  will  not 
vote  for  your  Constitbtion  because  that  is  the  very  essence  and  founda- 
tion of  representative  government  And  they  never  will  consent  that 
one  hundred  men  in  one  part  of  the  Slate  shall  l)e  more  fully  repre- 
sented than  one  thousand  in  another  part.  Now,  sir,  the  true  solution 
of  this  would  b*to  strike  out  simply  the  word  "  fifteen,"  in  line  three, 
and  insert  "  twenty,"  and  then  you  have  the  section  complete.  But  the 
next  section  would  have  to  be  remodeled.  And  I  should  then  propose,  in 
the  event  of  such  an  amendment  being  adopted,  that  the  next  section 
be  recommitted  to  the  Committee  on  Legislative  Department.  Popula- 
tion has  always  been,  under  our  s^tem  of  government,  the  basis  ot  rep- 
resentation, and  the  people  will  not  tolerate  this  proposed  innovation. 
That  is  the  very  foundation  upon  which  our  government  rests,  and  any 
attempt  to  foist  this  change  upon  the  people  will  be  emphatically  repu- 
diated, I  can  assure  you. 

BBHABES   or   HE.   DODLET. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman  :  There  is  no  confusion 
here  at  all.  It  is  perfectly  clear  and  plain,  if  the  committee  will  amend 
the  latter  part  of  section  five  to  conform  to  the  former  part,  the  section 
will  be  complete.  Already  an  amendment  has  been  sent  up,  and  is  now 
pending,  to  amend  the  latter  part  of  the  section  and  make  it  harmonize 
with  the  first  part.  Then,  so  far  as  the  following  sections  are  concerned, 
I  propose,  and  I  don't  think  this  committee  is  going  to  yield  to  the  idea 
of  giving  to  each  county  in  the  State  one  representative  (regardless  of 
population) ;  I  presume  we  will  have  to  vote  that  down,  unless  the  num- 
ber was  increased  very  much.  Otherwise  it  would  deprive  the  pop- 
ulous portion  of  the  State  of  proper  representation.  Now,  section  five 
ought  to  be  amended  so  as  to  read  harmonious,  and  I  propose  to  offer  an 
amendment  so  as  t6  make  it  read  that "  Senatorial  Districts  shall  remain 
as  now  provided  by  law,  until  the  Legislature  shall  change  the  same." 

RIHARKS   OF   MR.    BEXR8TECHER. 

Mb.  BEERSTECHER.  Mr.  Chairman:  A*  far  as  San  Francisco  is 
concerned  I  know  that  the  electors  of  that  city  do  not  desire  to  have  their 
representation  cut  down.  And  they  are  perfectly  satisfied  with  the 
representation  as  it  stands  at  the  present  time.  And  it  seems  to  me  that 
we  are  about  to  commit  a  very  grave  mistake,  if  we  desire  to  insert  in 
this  Constitution  any  iron-clad  clause  tbU  will  state  how  many  repre- 
sentatives there  shall  be  in  the  Legislature  of  this  State.  I  am  utterly 
opposed  to  putting  Into  this  Constitution  the  number  of  men  that  shall 
represent  the  people  in  the  Legislature.  And  I  believe  the  matter 
should  be  left  in  the  new  Constitution  as  it  is  in  the  old  Constitution, 
and  I  am  in  favor  of  the  amendment  of  Mr.  Barry,  and  I  hope  that 
every  other  amendment  now  pending  before  this  Convention,  and  every 
amendment  that  may  be  offered  before  the  committee,  will  be  promptly 
voted  down.  I  hope  the  report  of  the  committee  will  be  changed  so  as 
to  substitute  section  six  of  the  old  Constitution,  to  read  as  follows : 

"Sbo.  <.    The  numberof  Senators  shall  not  be  less  than  one  third,  nor 


more  than  one  half,  of  that  of  the  members  of  the  Assembly ;  and  at  the 
first  session  of  the  Legislature,  after  this  section  takes  effect,  the  Senators 
shall  be  divided  by  lot,  as  equally  as  may  be,  into  two  classes.  The 
seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expiration 
of  the  second  year,  so  that  one  half  shall  be  chosen  biennially" 

Mr.  van  dyke.  The  number  is  limited  in  the  old  Constitution — 
section  twenty-nine: 

"  Skc.  29.  The  number  of  Senators  and  members  of  Assembly  shall,  at 
the  first  session  of  the  Legislature  holden  after  the  enumerations  herein 
provided  for  are  made,  be  fixed  by  the  Legislature,  and  apportioned 
among  the  several  counties  and  districts  to  be  established  by  law,  accord- 
ing to  the  numberof  white  inhabitants.  The  numberof  members  of 
Assembly  shall  not  be  less  than  twenty-four,  nor  more  than  thirty-six. 
until  the  number  of  inhabitants  within  this  State  shall  amount  to  one 
hundred  thousand ;  and,  after  that  period,  in  such  ratio  that  the  whole 
number  of  members  of  Assembly  shall  never  be  less  then  thirty  nor 
more  thsn  eighty." 

Mr.  BEEKSTECHER.  Now,  I  believe  in  a  clause  of  the  character  of 
section  six.  I  believe  in  an  elastic  clause,  one  that  will  provide  repre- 
sentation in  proportion  to  population.  I  do  not  believe  there  is  any- 
thing wrong  in  giving  to  eve^  county  in  this  State  one  representative, 
provided  you  go  further,  and  after  you  have  given  to  each  county  one 
representative,  you  commence  and  apportion  bv  population  also.  Each 
county  has  one  to  start  on,  and  then,  if  they  nave  a  certain  number  of 
voters  in  a  county,  over  and  above  a  certain  number,  then  they  have 
one  more;  and  so  on.  Give  each  county  one,  and  after  that  the  repre- 
sentation should  be  according  to  population.  Now,  there  is  no  objection 
to  such  a  course  as  that.  But  I  do  not  believe  it  is  right  nor  just  that 
we  should  say  there  shall  be  forty  Senators  and  eighty  members  of  the 
Legislature.  I  do  not  believe  that  is  right,  and  then  go  on  and  say  that 
each  county  shall  have  one,  and  by  that  way  deprive  the  voters  of  San 
Francisco,  and  Oakland,  and  other  large  towns  in  this  State,  of  their 
proper  representation  according  to  population. 

Mr.  HEISKELL.  Didn't  you  vote  to  deprive  San  Francisco,  and 
Merced,  and  Mariposa,  of  representation  in  this  body? 

Mr.  BEERSTECHER.  No,  sir.  Now  there  is  one  reason  why  it  ia 
not  aa  necessary  now  in  this  Constitution  as  it  was  in  the  old  Constitu- 
tion. We  propose  to  cut  off  all  local  and  special  legislation.  We  pro- 
pose to  take  this  class  of  legislation  away  from  the  Legislature  and  vest 
It  directly  in  the  people  of  tne  several  counties.  They  will  do  their  own 
legislation  for  themselves,  consequently  the  necessity  of  sending  men  to 
the  Legislature  does  not  exist  after  the  adoption  of  this  Constitution  as 
it  did  before.  After  considering  the  subject  I  believe  the  true  basis  of 
popular  representation  is  here  in  the  ola  Constitution.  I  believe  the 
people  are  satisfied  with  the  representation  as  fixed  in  the  old  Constitu- 
tion. I  think  it  will  be  a  mistake  on  our  part  to  depart  from  it,  and  I 
believe  if  we  depart  from  the  old  Constitution  in  this  particular  the 
people  will  very  promptly  vote  down  the  Constitution.  I  do  not  believe 
in  putting  in  any  iron-dad  rule,  and  saying  that  there  shall  be  forty 
Senators  and  eighty  Assemblymen. 

REHABKS  or  HR.   BLACKMER. 

Mr.  BLACKMER.  Mr.  Chairman  :  I  should  like  very  much  to  see 
each  county  in  the  State  have  a  representative  in  the  Assembly.  But  I 
can  see  that  it  would  not  be  just  to  the  larger  counties,  or  counties  hav- 
ing a  large  population,  with  the  small  Duml>er  of  Assemblymen  that  we 
have  provided  for.  Consequently,  I  cannot  support  such  an  amend- 
ment. I  believe,  however,  that  our  safety  lies  m  adopting  the  substi- 
tute proposed  by  Mr.  Barry,  the  section  taken  from  the  old  Constitntion. 
That  will  leave  the  apportionment  as  it  is  now,  and  I  do  not  believe  we 
can  improve  upon  it  at  present.  If  we  should  undertake  it,  I  think, 
more  than  likely,  we  would  make  it  worse.  For  my  part,  I  shall  vote 
for  it  when  the  proper  time  comes,  and  I  hope  the  committee  will  see 
the  wisdom  of  adopting  it. 

REHABKS   OP   HE.   TERRT. 

Mr.  terry.  Mr.  Chairman :  The  chan^^  made  by  the  Committee 
of  the  Whole  in  the  number  of  Representatives  and  Senators  need  not 
affect  the  general  plan  reported  by  the  committee,  except  so  far  as  to 
increase  the  two  bouses.  Representation  ought  to  be  based  upon  popu- 
lation. It  may  be  very  well  to  sa^  that  each  county  should  have  one 
representative;  but  there  is  no  fairness  in  saying  that  the  County  of 
Alpine,  with  one  hundred  and  seventy-five  votes,  should  have  the  same 
representation  as  som«  other  county  with  a  voting  population  of  four 
thousand,  or  three  thousand.  There  will  be  no  reason  requiring  every 
county  to  have  a  representative  to  look  after  local  legislation  and  local 
interests  in  the  future,  if  this  Constitution  is  adopted,  because  it  is  pro- 
posed to  do  away  with  special  and  local  legislation,  and  to  repose  in  the 
local  Legislature  of  each  county  the  right  to  regulate  their  own  private 
affaire,  so  that  there  will  be  no  necessity  for  each  little  county  to  nave  a 
representative  in  the  I^egislature  to  watch  the  interests  of  that  county. 
Now,  it  is  proposed  here  to  limit  the  number  of  Senators  to  forty,  and 
the  number  or  Assemblymen  to  eighty.  That  may  be  followed  up  by  a 
corresponding  change  in  the  succeeding  section.  It  will  then  read  that 
"  for  the  purpose  of  choosing  members  of  the  Legislature,  the  State 
shall  be  divided  into  forty  districts,  as  nearly  equal  in  population  as 
may  be,  composed  of  contiguous  territory,"  etc.  Each  district  shall 
choose  one  Senator  and  two  members  of  the  Assembly.  They  shall  be 
numbered  from  one  to  forty,  etc.  Now,  it  will  not  be  necessary  to  make 
any  change,  except  simply  to  substitute  forty  for  thirty.  Then  I  pro- 
pose to  add :  "  Until  sucn  adjustment  shall  be  made,  the  present  appor- 
tionment provided  by  law  shall  continue."  So  it  will  remain  as  it  is 
now,  until  the  census  of  eighteen  hundred  and  eighty  is  taken.  Then 
it  will  be  the  duty  of  the  Legislature  to  apportion  the  State.  Every 
portion  of  the  State  will  have  proper  representation  according  to  popu- 
lation.   Now  the  changes  that  nave  been  made  need  not  render  neces- 
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eary  the  remodeling  of  the  section,  until  wo  get  down  to  the  nineteenth 
line:  then  I  propose  to  add,  in  lieu  of  what  follows,  that " until  such 
ndjuBtment  shall  be  made,  the  present  apportionment  provided  by  law 
shall  continue." 

BKUARKS  OF  MR.   ANDBKWS. 

Mb.  ANDREWS.  Mr.  Chairman :  I  regret  very  much  that  I  could  not 
hear  the  remarks  of  the  gentleman  from  San  Joaquin.  Gentlemen  have 
said  something  in  relation  to  the  present  apportioument,  and  in  relation 
to  that  matter  I  would  say  that  the  present  apportionment  is  as  unjust, 
in  my  view,  as  any  the  State  has  ever  had.  The  gentleman  talks  about 
the  effect  that  the  changes  mieht  have  in  relation  to  the  vote  in  San 
Francisco.  I  ask  them  to  take  into  consideration  the  effect  upon  the 
votes  of  other  districts.  I  say  that  it  is  unjust  that  San  Francisco  should 
be  represented  from  twenty  to  thirty  per  cent  higher  than  the  population 
of  my  district. 

Ms.  ESTEE.    Do  yoti  understand  that  to  be  the  fact? 

Ma.  ANDREWS.    Yes,  sir. 

Mr.  ESTEE.  The  gentleman  is  entirely  mistaken, because  San  Fran- 
cisco was  entitled,  under  the  lost  apportionment,  to  twenty-two  and  one 
half  members,  but  we  consented  to  take  twenty,  and  the  apportionment 
was  made  upon  this  ratio. 

Mk.  ANDREWS.  That  was  made  upon  no  constitutional  census  at  all. 
That  apportionment  was  made,  sir,  upon  the  Federal  census,  and  every 
one  knows  that  that  census,  so  far  as  the  sparsely  settled  regions  were 
concerned,  was  no  census  at  all.  The  gentleman  knows  that  the  com- 
pensation for  Census  Marshals,  even  in  a  large  place  like  San  Francisco, 
was  not  adequate,  murh  less  so  in  3[)arsely  settled  counties  such  as  I  rep- 
resent. That  apportionment  was  not  made  upon  a  constitutional  basis. 
The  basis  of  apportionment  is  the  census  made  by  the  State,  and  the 

fentleraan  knows  it.  This  is  not  a  constitutional  apportionment.  The 
istrict  which  I  represent  is  not  represented  within  thirty  per  cent,  as 
San  Francisco  is  represented.  Further,  sir,  it  would  not  be  just,even  to 
make  it  upon  the  basis  of  votes.  There  are  six  hundred,  or  seven  hun- 
dred, maybe  eight  hundred  voters  in  the  district  I  represent,  and  some 
of  them  have  to  go  twenty  or  thirty  miles  to  vote;  that  is  not  the  case 
in  San  Francisco;  every  vote  is  polled,  which  cannot  possibly  be  the 
case  in  the  district  which  I  represent.  I  say  the  apportionment  is  an 
unconstitutional  apportionment.  It  is  an  unfair  apportionment  to  the 
people  of  this  State,  and  whatever  you  may  do  in  this  Convention,  if 
you  are  going  to  base  representation  upon  population,  they  require  that 
there  should  be  some  consideration  of  the  population  in  the  various  dis- 
tricts, and  not  made  as  this  last  one  was  made,  upon  an  unfair  enumer- 
ation, not  contemplated  in  the  Constitution. 

For  that  reason,  I  care  not  particularly  as  to  the  number,  whether  it  is 
forty  or  thirty — whether  you  settle  upon  forty  for  the  Senate,  or  thirty. 
If  it  shall  consist  of  thirty  the  apportionment  made  here  by  the  Com- 
mittee on  Ijcgislative  Department  is  to  some  extent  more  just  than  that 
which  we  are  entering  upon.  The  apportionment  proposed  by  the  gen- 
tleman from  Solano  is  unfair  and  unjust.  There  are  other  parts  of  the 
State  besides  San  Francisco  to  be  looked  to  in  framing  an  organic  law. 
The  other  parts  of  the  State  have,  from  their  very  organization,  paid 
tribute  to  San  Francisco.  It  is  that  which  has  made  San  Francisco  what 
she  is  to-day;  and,  I  say,  if  representation  is  to  be  cut  down,  do  not  cut 
it  down  in  such  districts  as  I  represent.  I  have  seen,  in  the  history  of 
this  State,  representatives  from  other  parts  of  the  State  save  San  Fran- 
cisco from  herself. 

Mr.  JOHNSON.  Mr.  Chairman :  In  order  to  find  a  clue  to  get  out  of 
this  labyrinth,  it  seems  to  me  that  the  suggestion  of  the  gentleman  from 
Alameda  was  proper,  though  the  other  geutleman  from  Alameda  has 
stated  that  he  thought  the  vote  was  decisive  as  to  the  meaning  of  the 
Convention.  But  it  was  nearly  a  tie  vote.  Now,  in  order  that  the  sense 
of  the  Convention  may  be  properly  tested,  I  move  that  the  committee 
now  rise,  report  progress,  and  instruct  the  Committee  on  Legislative 
Department  to  restore  section  five,  as  origiaally  reported,  so  as  to  start 
rient  again. 

Mb.  ESTEE.    I  rise  to  a  point  of  order. 

The  CHAIRMAN.    The  gentleman  will  state  his  point  of  order. 

Mb.  ESTEE.  The  same  motion  was  made  awhile  ago  for  the  same 
instructions,  and  voted  down. 

The  point  of  order  was  overruled. 

On  the  motion,  the  committee  divided,  and  the  motion  prevailed  by  a 
vote  of  S3  ayes  to  48  noes.  • 

IN    CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Legislative  Department.  They  recommend  that 
the  article  be  referred  to  the  Committee  on  Legislative  Department,  with 
instructions  to  restore  section  five  as  originally  presented. 

Ma.  REYNOLDS.  Mr.  President :  I  move  the  reference  of  section 
five  to  the  Committee  on  Legislative  Department,  with  instructions  to 
restore  the  section  as  originally  presented. 

Mb.  AYEKS.  Mr.  President :  I  shall  oppose  that.  The  sense  of  this 
Convention  is  to  the  effect  that  we  have  eighty  members  of  the  Assem- 
bly and  forty  Senators,  and  I  think  the  instructions  should  go  to  the 
committee  that  it  is  the  wish  of  the  Convention  that  the  numbers  be 
fixed  at  forty  and  eighty. 

REHARKS  OF  HR.  ESTEE. 

Me.  ESTEE.  Mr.  President :  I  hope  this  thing  will  not  be  done.  I 
am  opposed  to  cutting  down  representation  in  the  only  popular  depart- 
ment of  the  eovernment.  There  is  no  reason,  in  my  judgment — and  I 
have  listened  for  some  reason — for  cutting  down  the  Assembly  to  sixty 
membera.  It  is  not  the  policy  adopted  in  any  other  part  of  the  country. 
In  Mivonri,  where  they  have  changed  the  Constitution  reoentiv,  they 
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have  one  hundred  and  forty -three  members  of  the  Assembly.  In  New 
York, one  hundred  and  twenty-eight;  in  Pennsylvania,  two  hundred;  in 
Massachusetts,  two  hundred  and  fifty.  '  In  fact,  nearly  all  the  larger 
States  in  the  East  have  from  one  hundred  to  two  hundred  and  fifty  in 
the  Assembly,  and  the  reason  is  this :  that  this  is  the  popular  branch  of 
the  government,  through  which  the  people  speak,  and  that  the  people 
can  only  be  fairly  represented  by  people  who  go  direct  from  their  homes; 
that  in  a  great  State  like  this  it  would  be  a  physical  impossibility  for  % 
man  living  in  San  Bernardino  Counlv  Co  properly  represent  San  Diego 
Count^,'because,  necSssarily,  he  would  not  be'acquainted  with  the  local 
necessities  of  the  people.  Now,  my  friend  to  the  left  represents  five  or 
six  counties,  composing  one  district,  extending  across  the  whole  breadth 
of  the  State,  and  running  down  the  coast  one  hundred  and  eighty  miles. 
It  is  utterly  impossible  for  him  to  adequately  represent  the  wants  and 
wishes  of  the  people  of  such  a  large  territory,  and  I  hope  the  Convention 
will  not  adopt  the  proposition  to  cut  down  the  representation  in  the  leg- 
islative department  of  this  State.  I  would  much  prefer  to  see  one  hun- 
dred and  twenty  members  of  the  Assembly.  Let  us  not  cut  it  down, 
because  there  is  no  reason  for  it.  Let  us  make  the  number  pretty  large. 
If  we  wish  to  be  economical,  limit  the  compensation,  but  do  not  deprive 
the  people  of  a  fair  representation  in  the  popular  branch  of  the  Legis- 
lature. 

Now,  I  wish  to  say  that  the  question  raised  by  the  gentleman  from 
Shasta  cuts  no  figure  in  this  case.  If  thepeoplen'f  any  part  of  the  State 
are  not  properly  represented,  then  they  ought  to  be  properly  represented. 
Would  it  better  their  condition  any  to  cut  down  the  representation  from 
eighty  to  sixty?  I  think  not.  I  say  it  is  against  the  interests  of  the 
people  of  this  State,  and  I  believe  against  their  wish  also,  to  cut  down 
the  representation  in  the  popular  branch  of  government,  and  for  one  I 
am  opposed  to  it.  It  has  no  reference  to  San  Francisco;  Son  Francisco 
only  Vets  her  proportional  share.  It  has  no  reference  to  Shasta.  Let 
San  Francisco  and  Shasta  stand  aide  by  side,  and  be  represented  accord- 
ing to  population,  and  let  that  population  be  ascertained  according  to 
law. 

Mb.'  ANDREWS.    How  would  you  ascertain  the  population? 

Mr.  ESTEE.  Ascertain  it  by  the  United  States  census.  I  am  aware 
that  there  is  a  clause  in  the  old  Constitution  requiring  the  State  to  take 
the  census,  but  they  have  never  done  it. 

Mr.  ANDREWS.  Pennit  me  further — are  you  not  aware  that  in  the 
counties  I  represent  the  last  census  was  no  census  at  all  ? 

Mb.  ESTEE.  I  did  not  know  it  until  I  beard  it  from  the  gentleman. 
I  had  supposed  it  was  a  fair  census.  Let  him  make  that  representation 
to  the  committee.  Let  his  county  and  all  other  counties  be  fairly  rep- 
resented. There  is  no  desire  to  disfranchise  any  portion  of  the  State.  I 
certainly  have  no  such  desire. 

Mr.  AYERS.  Mr.  President:  I  move  to  instruct  the  Committee  on 
Legislative  Department  to  adjust  their  report  so  that  hereafter  there 
shall  be  forty  Sianators  and  one  hundred  and  twenty  Assemblymen. 

Mr.  JOYCE.  Mr.  President:  My  idea  of  representation  is  based  a 
good  deal  on  the  Federal  plan.  We  find  out  that  every  State  has  put  it 
according  to  population.  Each  district  is  represented  according  to  pop- 
ulation. Now,  if  we  say  that  there  shall  be  forty  Senators  and  eighty 
Assemblymen,  if  the  population  should  grow  to  fi^e  million,  it  will  t>e 
gut  of  the  power  of  the  Legislature  to  increase  the  number,  or  to  manip- 
ulate in  any  other  way  except  to  reduce  in  one  place  and  add  in  another. 
There  ought  to  be  some  way  by  which  the  representation  can  be  increased 
according  to  population. 

Mr.  AYERS.  Mr.  President:  I  think  the  amendment  I  sent  up  will 
take  us  out  of  this  confusion  and  meet  the  views  of  a  large  number  of 
the  members.  If  one  hundred  and  twenty  Assemblymen  is  too  many 
we  can  reduce  the  number  to  one  hundred,  but  I  would  like  to  lest  the 
sense  of  the  Convention. 

The  PRESIDENT.  The  question  is  on  referring  to  the  committee, 
with  instructions  to  place  the  number  at  one  hundred  and  twenty. 

Mb.  grace.  Mr.  President:  If  we  refer  this  to  the  committee,  and 
they  report  it  baek  again,  will  it  be  considered  as  the  act  of  the  Con- 
vention? 

The  PRESIDENT.    It  is  in  the  power  of  the  Convention  to  amend  it. 

Mb.  grace.  Will  it  be  in  the  power  of  a  member  of  the  Conven- 
tion to  move  an  amendment? 

The  PRESIDENT.    Yes,  sir. 

Mr.  grace.    Then  I  am  in  favor  of  the  amendment. 

Mb.  belcher.  I  propose  an  amendment  to  make  it  forty  Senators 
and  eighty  Assemblymen. 

Mr.  O'DONNELL.    I  move  we  adjourn. 

Mr.  McCALLUM.  I  did  not  hear  the  answer  of  the  President  to 
the  question  asked,  that  if  the  committee  should  restore  this  section, 
whether  it  will  be  open  to  amendment? 

The  president.    Yes,  sir. 

Mr.  McCALLUM.  Then  that  being  the  casa,  the  matter  can  come 
up  at  the  proper  time  and  be  amended.  I  suggest  that  we  adopt  this 
motion  and  restore  the  original  section  as  reported  by  the  Committee  on 
Legislative  Department. 

Mr.  REYNOLDS.  If  I  understand  the  motion,  it  is  that  section  five 
be  referred  back  to  the  committee,  with  instructions  to  make  the  number 
forty  and  eighty,  instead  of  thirty  and  sixty.    It  may  be  amended. 

The  president.  There  is  an  amendment  to  the  amendment  The 
first  question  is  on  the  motion  of  the  gentleman  from  Yuba,  Mr.  Belcher. 

Mr.  REYNOLDS.  Mr.  President:  I  suggest  that  the  whole  report  bo 
referred  to  the  committee,  so  that  sections  five  and  six  may  be  adjusted 
to  the  amendment  adopted  by  the  committee,  of  forty  and  eighty,  so  as 
to  complete  the  report.  Now,  the  committee  have  adopted  the  numbers, 
forty  and  eighty,  and  what  we  wish  is  to  have  the  report  referred  back 
to  the  committee  to  make  the  whole  report  conform  to  this  idea. 

Mr.  McCALLUM.  There  is  a  certain  matter  which  has  been  entirely 
overlooked  here.    If  gentlemen  will  look  at  section  twenty-five  of  the 
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report  of  the  committee,  they  will  find  enumerated  thirty-three  differ- 
ent matters  of  special  legislation  which  the  Legislature  is  prohibited 
from  legislating  upon  in  future.  This  whole  svstem  of  local  legislation 
is  to  be  left  to  the  localities  concerned.  I  thin^  we  ought  to  vote  down 
the  amendments,  and  adopt  the  recommendation  of  the  Committee  ol 
the  Whole  to  restore  section  five  again. 

ADJOURSHIKT.  • 

Mb.  WILSON,  of  First  District.  Mr.  President:  This  matter  has  got 
into  such  a  confused  condition,  I  move  we  do  new  adjourn.  In  we 
morning  we  can  get  at  it  and  note  the  proper  instructions. 

Division  was  called 'for,  and  the  motion  prevailed,  by  a  vote  of  81 
aye*. 

And  at  four  o'clock  and  thirty  minutes  r.  M.  the  Convention  stood 
adjourned  until  to-morrow  morning. 


EIGHTY-SECOND    DAY. 

Sacbauikto,  Wednesday,  December  18th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty 
minutes  a.  h.,  President  Hoge  m  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barnes, 

Barry, 

Barton,     • 

Beerstecher, 

Belcher, 

Biggs, 

Blackmer, 

Boggs, 

Brown, 

Burt, 

Caples, 

Chapman, 

Charles, 

Condon, 

Cowden, 

Cross, 

Crouch, 

Davis, 

Dean, 

Dowling, 

Doyle, 

Dudley,of  San  Joaqi 

Dudley,  of  Solano, 

Edgerton, 

Estee, 

Evey, 

Filcher, 

Freeman, 

Freud, 

(Jarvey, 

Glascock, 

Gorman, 

Grace, 

Graves, 

Gregg, 

Hager,  * 

Hall, 

Harrison, 

Bell, 

Berry, 

Boucher, 

Campbell, 

Casserly, 

Dunlap, 

Eagon, 

Estey, 

Farrell, 

Fawcett, 


FBISKKT. 

Harvey, 

Reynolds, 

Heiskell, 

Rhodes, 

Herold, 

Ringgold, 

Hilbom, 

Rolfe, 

Hitchcock, 

Schell, 

Holmes, 

Schomp, 

Howard, 

Skafter, 

Uuestis, 

Shoemaker, 

Hughey, 

Shurtleff, 

Hunter, 

Smith,  of  Santa  Clara, 

Inman, 

Smith,  of  San  Francisco, 

Johnson, 

Soule, 

Jones, 

Stedman, 

Joyce, 

Steele, 

Kelley, 

Stevenson, 

Keyes, 

Stuart, 

Lame, 

Sweasey, 

Larkin, 

Swenson, 

Larue, 

Terry, 

Lewis, 

Thompson,' 

Lindow, 

Tinnin, 

Mansfield, 

Townsend, 

Martin,  of  Alameda, 

Tully, 

Martin,  of  Santa  Cruz 

Turner, 

McCaUum, 

TuUle, 

McConnell, 

Vacquerel, 

McNutt, 

Van  Dyke, 

Mills, 

Van  Voorhies, 

Moffat. 

Walker,  of  Tuolumne, 

Moreland, 

Webster, 

Morse, 

Weller, 

Kason, 

Wellin, 

Nelson, 

West, 

J^eunaber, 

Wickes, 

O'Donnell, 

White, 

Ohleyer, 

Wilson,  of  Tehama, 

Overton, 

Wilson,  of  1st  District, 

Porter, 

Winans, 

Prouty, 

Wyatt, 

Reddy, 

Mr.  President. 

ABSINT. 

Finney, 
Hale, 

Murphy, 
Noef 

Herrington, 

O'Sullivan, 

Kleine, 

Pulliam, 

Lampson, 

Reed, 

Lavigne, 

Smith,of  4th  District, 

McComaa, 

Swing, 

McCoy, 

Walker,  of  Marin, 

McFarland, 

Waters. 

Miller, 

LKAVI   OF   ABSINCX. 


Leave  of  absence  for  one  day  was  granted  Messrs.  Dunlap  and 
Estey. 

Leave  of  absence  for  two  days  was  granted  Messrs.  Campbell  and 
Walker,  of  Marin. 

Indefinite  leave  of  absence  was  granted  Messrs.  Tinnin  and  O'Sulli- 
van, on  account  of  sickness. 

TBI  JOVBHAL. 

Mr.  BEERSTECHER.    Mr.  President :  I  move  that  the  reading  of 
the  Journal  be  dispensed  with,  and  the  same  approved. 
Carried. 

ATTAOBIS. 

Mb.  PRESIDENT.  I  have  a  communication  from  the  Sergeant- 
at-Arms,  in  reply  to  a  resolution  of  inquiry,  which  the  Secretary 
will  read. 


Thk  SECRETARY  reed: 
To  th«  honorable  President  and  memben  of  the  Oonetltatlonal  Cunventlon: 

QiNTLiMBH :  In  reply  to  a  reeolatloD  poieed  by  your  honorable  body,  on  Saturday 
last,  re<iut«tjDg  nie  to  furnish  the  ConrenUon  **  a  list  of  employ^"  and  to  state 
"  if  there  ii  any  that  are  uut  required  to  do  the  work  in  future,"  alec  if  there  is 
any  employed  who  are  not  authoiised  by  law,  I  will  >ay  :  The  employes  at  preaeiit 
conidit  of  one  Secretary,  two  Aaaiitant  secretaries,  one  Minute  clerk,  one  Journal 
Clerk,  one  SergeaDtmt-Amu,  one  Aaeistant  Sergeant-at  Arma,  three  Doorkeepers, 
four  Porters,  one  Postmaster,  one  Mail  Carrier,  eight  Pages,  one  Gas  Porter;  total, 
twenty-five.  Salary  per  week,  eight  hundred  dollars,  I  think  the  work  can  be 
done  In  lature  by  a  less  number.  The  following  reductions  can  lie  made,  and  then 
get  along  very  well  with  the  work :  Four  Pages,  two  Doorkeepere,  one  Porter,  and 
one  Hail  Cairier.  The  Act  creating  the  Convention  providoe  that  the  Pre«fdent 
may  appoint  not  to  exceed  one  I>oorkee|>er  and  four  Pages.  I  therefore  think  that 
four  Pages  and  two  Doorkeepers,  now  employed,  are  not  autboriaed  by  law, 

Bespectfully  sabmltted. 

T.  J.  8HKBW00D,  Sergeant-at-Aniu. 

Mb.  LARKIN.  I  move  that  the  recommendation  of  the  Sergeant-at- 
Arms  be  adopted. 

Mb.  HUESTIS.  I  move  that  the  whole  matter  be  laid  on  the 
table. 

Mb.  BARNES.    I  second  the  motion. 

The  motion  prevailed. 

LIOISLATIVB  DKFABTIIBNT. 

Mb.  DUDLEY,  of  Solano.  Mr.  President :  I  move  that  section  five 
of  the  report  of  the  Committee  on  Legislative  Department  be  re-referred 
to  the  Committee  of  the  Whole. 

Mb.  ROLFE.    Mr.  President :  What  will  be  the  effectof  that  motion  T 

Th«  PRESIDENT.    To  take  it  into  Committee  of  the  Whole. 

Mb.  BARNES.    Is  there  anything  now  before  the  Convention? 

Tbe  PRESIDENT.  A  motion  to  re-r«fer  section  five  to  the  Committee 
of  the  Whole. 

Mb.  McCALLUM.  I  would  like  to  know  what  has  become  of  the 
motions  already  pending  to  refer  that  section  to  the  Committee  on  Legis- 
lative Department. 

Tfli  PRESIDENT.  If  this  motion  prevails  those  motions  will  neces- 
sarily fall.  They  will  be  disposed  of  by  this  motion,  if  the  Convention 
refers  it  back  to  the  Committee  of  the  Whole.  The  question  is  on  the 
motion  of  the  gentleman  from  Solano,  Mr.  Dudley,  to  re-refer  section 
five  of  the  report  of  the  Committee  on  Legislative  Department  to  the 
Committee  of  the  Whole. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  44  ayes  to  45  noes. 

Mb.  REYNOLDS.  Mr.  President:  I  renew  the  motion  that  was 
pending  at  the  time  of  the  adjournment  yesterday. 

Thk  PRESIDENT.  The  Secretary  will  read  the  motions  pending  at 
the  time  of  the  adjournment  yesterday. 

Tbe  SECRETARY  read  from  the  Journal : 

"  Mr.  Reynolds  moved  that  section  five  of  the  article  on  Legislative 
Department  be  referred  to  the  Committee  on  Legislative  Department, 
with  instructions  to  restore  the  section  as  originally  reported  by  said 
committee. 

"  Amendment  by  Mr.  Ayers : 

"tnstmct  tbe  Committee  on  Legislative  Department  to  a^Jnat  their  report  so  that 
there  shall  be  forty  Senators  and  one  hundred  and  twenty  Aaaemblymen. 

"  Mr.  Belcher  moved  to  amend  'that  the  committee  adjust  the  section 
to  the  amendment,  as  adopted  in  Committee  of  the  Whole,  of  forty  Sena- 
tors and  eighty  Assemblymen.' " 

Mb.  BELCHER,  Mr.  President:  I  defire  to  withdraw  my  motion 
and  substitute  one  that  the  Committee  on  Legislative  Department  be 
instructed  to  adjust  th«  section  by  substituting  section  six  of  the  old 
Constitution.  That  effects  the  same  thing,  and  leaves  the  system  so  that, 
if  it  should  be  necessary,  it  can  be  changed.  At  present  there  are  forty 
Senstors  and  eighty  Assemblymen,  and  it  seems  to  me  that  at  some 
time  it  might  perhaps  be  better  to  have  it  so  that  it  could  be  changed,  if 
necessary.  It  seems  to  me  th^t  eighty  Assemblymen  would  do  at  present, 
and  that  forty  Senators  are  enough  at  present,  but  years  hence  it  maybe 
thought  that  one  hundred  or  one  hundred  and  twenty  representatives 
would  be  better  than  eighty.  Now,  if  section  six  of  ihe  present  Consti- 
tution was  adopted  it  would  leave  the  system  the  same  as  it  is  now,  and 
the  next  section  will  be  easily  adjusted  to  it,  leaving  the  whole  system  as 
it  is  now.  I  therefore  move  to  substitute,  as  an  amendment,  that  the 
committee  be  directed  to  report  section  six  of  the  old  Constitution  in  the 
place  of  sectign  five. 

RBHABKS  of  MR.  WTATT. 

Mr.  WYATT.  Mr.  President :  I  second  the  motion  of  the  gentleman 
from  the  Fourth  District,  to  substitute  section  six  of  the  old  Constitution 
in  place  of  section  five  as  reported  b^  the  Committee  on  Legislative 
Department,  and  the  amendments  ofiered  to  section  five.  That,  as  I 
understand  now,  would  place  the  number  of  representatives  at  eighty 
and  the  number  of  Senators  at  forty,  with  the  privilege  left  in  the  Leg- 
islature at  any  future  time  to  increase  the  number  as  may  seem  proper 
and  right  to  them,  to  give  a  just  representation  to  the  people  of  this 
State.  I  am  opposed  toliaving  one  Senator  less  than  forty  or  one  repre- 
sentative less  than  eighty,  and  I  would  prefer  to  have  one  hundred  and 
twenty  representatives  to  forty  Senators. 

Mr.  ayers.  I  would  like  to  know  where  there  is  found  anything 
in  section  six  that  provides  that  there  shall  be  eighty  members  of  the 
Assembly  and  forty  members  of  the  Senate. 

Mr.  WYATT.  If  there  is  nothing  in  section  six,  there  is  something 
in  section  twenty-nine  which  fixes  it.  I  would  prefer  to  go  farther  end 
provide  that  each  county  of  this  State  shall  have  one  representative  and 
that  there  should  be  representatives  enough  to  give  to  the  heavily  pop- 
ulated counties  of  the  State  what  would  1^  a  proper  representation,  tak- 
ing one  representative  from  each  county.  I  deem  It  important  that  the 
representation  should  be  increased  rather  than  diminished.  Under  the 
growth  of  the  State  of  California  since  eighteen  hundred  and  sixty. 
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San  Francisco  has  been  swallowing  the  population  of  the  State,  and 
there  is  every  reaaon  to  believe  that  for  the  next  ten,  fifteen,  or  twenty 
years,  she  will  hold  the  sarae  large  popalation  as  compared  with  the 
balance  of  the  State ;  and  to  represent  San  Francisco  will  be  to  represent 
the  State,  simply  taking  the  population  as  a  basis;  and  in  order  to  some 
extent  to  counteract  that  influence,  not  onl^  for  the  good  of  the  State  at 
large,  but  for  the  good  of  San  Francisco,  it  is  necessary  to  deviate  some- 
what from  the  representation  upon  this  basis  of  population,  to  a  repre- 
sentation by  territorial  districts.  But  if  the  Convention  will  not  allow 
one  representative  for  each  county  of  the  State,  then  I  am  at  least  in 
favor  of  leaving  it  to  the  Legislature,  so  that  they  can  increase  the  rep- 
roeentation  of  the  State  when  they  shall  see  the  immediate  necessity  lor 
it,  and  I 'believe  they  will  in  the  near  future.  The  State  of  Illinois  has 
found  it  necessary  to  provide  that  the  City  of  Chicago  shall  never  have 
at  any  time  exceeding  one  fifth  of  the  representation  of  that  State.  It 
ought  to  be  in  this  Constitution  that  the  City  of  San  Francisco  should 
not  at  any  time  exceed  one  fifth  of  the  representation  of  the  State  of 
California.  Based  upon  population  now,  they  would  have  one  fourth 
of  the  representation  of  toe  State,  and  it  is  not  improbable  that  in  the 
next  fifteen  years  they  would  have  one  third  of  toe  representation  of 
this  State,  and  it  might  possibly  be  one  half.  It  has  been  said  further, 
and  found  to  be  a  practical  fact  so  far  as  it  has  been  shown  in  the  history 
of  American  legislation,  that  large  cities  are,  as  Mr.  Jefferson  described, 
where  the  corruption  of  legislation  comes  from,  and  that  the  country 
districts  are  those  to  be  looked  to  for  the  purification  of  the  public 
administration  of  justice.  I  do  not  want  to  see  the  representation  of 
this  State  so  reduced  that  any  great  city  shall  hold  one  third  of  the  rep- 
resentation of  the  people,  and  then  when  an  excitement  springs  up  like 
that  of  last  Winter,  result  in  the  passage  of  such  laws  as  the  gag  law  of 
the  last  Legislature.  San  Francisco,  without  saying  anything  that  is 
not  true  of  it,  baa  been  saved  from  herself  by  the  members  from  the 
country  on  different  occasions  in  this  Stata;  and  it  is  proper  that  the 
representatives  that  represent  the  length  and  breadth  of  this  broad 
State  should  be  provided  for.  I  therefore  hope  that  nothing  less  than 
forty  Senators  and  eightj  representatives  will  be  provided  for  in  this 
Constitution ;  with  a  m>xibility  in  this  Constitution  to  allow  the  Legis- 
lature to  increase  at  any  time  that  the  necessities  of  the  case  may  require 
it. 

Mb.  O'DOKNELL.  Mr.  President:  I  believe  that  a  majority  of  the 
delegates  of  this  Convention  is  satisfied  with  the  section  six  of  the  old 
Constitution,  to  take  the  place  of  section  five  of  the  new  Constitution; 
and  to  adopt  that  and  leave  out  section  six.  These  counties  talking 
about  not  having  proper  representation  I  San  Francisco  has  not  a  proper 
representation.  Slie  has  now  only  twenty  representatives.  Look  at  £1 
Dorado.  She  had  four  Senators  and  San  Francisco  four.  These  distant 
counties  have  all  been  well  represented — always  have  been.  There  has 
never  been  any  disturbance  in  regard  to  that  matter.  The  counties 
have  always  been  satisfied  with  their  representatives  except  one  or  two 
of  these  old  cow  counties,  where  there  is  but  some  two  or  three  hundred 
men  living  in  them.    [Laughter.] 

Mr.  AYERS.  Does  the  gentleman  say  that  outside  of  San  Francisco 
the  counties  have  always  b^n  satisfied  with  their  representatives? 

Mb.  O'DONNELL.  I  have  never  heard  any  complaint  except  from 
one  or  two  old  cow  counties. 

Mb.  AT£R8.    Then  you  had  better  take  a  trip  through  the  State. 

Mb.  O'DONKELL.    I  have  been  through  the  SUte. 

Mb.  AYERS.    Then  you  had  better  take  another  trip. 

Ma.  O'DONNELL.  New  York  has  one  hundred  and  twenty-eight 
representatives.  She  has  got  six  million  population.  California  nas  got 
seven  hundred  thousand.  Such  a  comparison  I  never  heard  before.  In 
regard  to  the  old  section  another  thing  is,  if  the  State  should  increase  in 
population  there  is  a  provision  made  tnere  about  the  Legislature.  There 
IS  a  provision — and  no  doubt  if  this  Constitution  should  be  adopted 
there  will  be  a  great  increase  of  population,  if  we  get  rid  of  the  Mon- 
golian. 

Mb.  HEISKELL.  Do  you  want  the  Chinese  to  be  represented — enu- 
merated in  the  apportionment? 

Mb.  O'DONNELL.  Well,  we  do  not  represent  them.  We  have  got 
only  twenty  representatives  and  have  three  hundred  thousand  inhab- 
itants. Here  are  some  of  your  counties  with  only  a  thousand  or  fifteen 
hundred.  I  want  to  be  represented  according  to  the  census  of  the  United 
States.  We  don't  mean  the  Chinese.  We  count  them  more  as  chattels 
or  stock.  Now,  Mr.  President,  how  can  we  have  a  better  clause  in  the 
Constitution  than  this: 

"  Sko.  6.  The  number  of  Senators  shall  not  be  less  than  one  third,  nor 
more  than  one  half,  of  that  of  the  members  of  the  Assembly ;  and  at 
the  first  session  of  the  Legislature  after  this  section  takes  effect  the  Sen- 
ators shall  be  divided  by  lot,  as  equally  as  may  be,  into  two  classes. 
The  seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expi- 
ration of  the  second  y&r,  so  that  one  half  shall  be  chosen  biennially." 

I  cannot  see  any  reason  why  we  should  not  adopt  that  section.  This 
is  one  of  the  most  important  sections  in  the  Constitution.  You  have 
all  had  a  proper  representation,  and  I  hope  that  the  amendment  that 
this  be  reported  back  will  be  adopted,  i  see  a  great  deal  of  dissatis- 
faction here  among  members.  They  want  to  load  down  this  Con- 
stitution. They  want  to  put  a  clause  into  the  Constitution  so  that  the 
whole  of  it  will  be  repudiated,  and  if  we  keep  these  two  sections  there 
it  will  be  repudiated.  The  people  are  well  satisfied  with  the  old  Con- 
stitution in  this  respect,  and  I  h<^  it  will  be  adopted;  that  this 
section  will  be  reported  back  to  the  Committee  of  the  Whole  and  will  be 
adopted.    If  it  is  it  will  be  adopted  at  the  next  election. 

Mb.  turner.  Mr.  President :  I  wish  to  ask  a  question.  If  this 
motion  prevails  to  refer  this  with  instructions  to  replace  section  six  in 
the  bill  we  are  now  considering — if  this  is  done,  will  it  be  subject  to 
unendment  in  Committee  of  the  Whole?  Will  it  be  open  to  amend- 
maatt 


Thb  president.  It  will  be  open  to  the  action  of  the  Committee  of 
the  Whole. 

Mb.  turner.    And  subject  to  amendment  ? 

Me.  VANDYKE.    Yes. 

Mb.  MANSFIELD.  Mr.  President :  I  would  like,  if  in  order, to  sub- 
mit another  instruction.  ^ 

Thb  president.  There  is  already  an  amendment  to  an  amend- 
ment pending. 

Mb.  MANSFIELD.  I  hope  the  gentleman  will  accept  this  additional 
instruction.  It  seems  to  me  that  the  proposition  now  does  not  go  far 
enough.  The  committee  should  be  instructed  to  adjust  the  representa- 
tion according  to  the  population  of  the  counties.  My  amendment  is  to 
that  effect. 

Mb.  ROLFE.  That  is  in  another  part  of  the  article.  That  is  provided 
for  in  another  part. 

Mb.'  MANSFIELD.  I  would  prefer  to  have  the  instructions  go  to  the 
committee  together. 

Mb.  BLACiCMER.  Mr.  President :  It  seems  to  me  that  this  does  not 
go  far  enough,  for  the  reason  that  it  will  be  as  necessary  to  remodel  section 
six  of  the  report  of  the  committee  as  to  substitute  section  six  for  section 
five.  This  provides  one  thing  that  it  seems  to  me  is  already  provided 
for,  and  that  is,  the  division  of  the  Senators  by  lot.  That  is  already  pro- 
vided for;  what  we  wish  to  do  is  to  continue  the  present  apportionment 
until  the  next  Legislature  meets,  or  until  after  tlte  next  census.  Both 
sections  should  be  referred  to  the  committee  so  that  they  can  arrange 
the  two. 

Mb.  van  dyke.  Mr.  President:  The  sixth  section  has  not  been 
taken  from  the  Committee  of  the  Whole. 

Mr.  BLACKMER.  Mr.  President:  I  had  prepared  an  amendment 
to  refer  sections  five  and  six  to  the  committee,  with  instructions  to  so 
adjust  them  as  to  leave  the  present  subdivisions  as  they  are  until  after 
the  next  census. 

Mb.  MANSFIELD.    That  is  just  what  we  complain  of. 

The  president.  Section  six  is  not  before  the  Convention.  It  is 
in  the  Committee  of  the  Whole. 

Mr.  MANSFIELD.  That  perpetuates  the  evil  we  complain  of.  We 
have  over  six  thousand;  we  hfive  not  a  proper  representation.  The 
County  of  Solano  has  two  thousand  less  votes,  and  they  have  four. 
The  County  of  Santa  Clara  has  some  three  hundred  less  votes,  and  they 
have  five.  Under  this  present  apportionment  we  should  be  afflicted 
with  the  same  difficulty  of  which  we  complain  now. 

BKUABES  OP  UR.  UCCAtLUM. 

Mb.  MoCALLUM.  Mr.  President:  The  objection  to  the  amendment 
of  the  gentleman  from  Yuba  is  that  it  belongs  to  section  six,  and  not  to 
the  section  now  under  consideration.  It  has  no  reference  whatever  to 
the  apportionment  as  provided  in  section  six  of  the  present  Constitution, 
That  section  says  nothing  whatever  about  the  number  of  Senators  or 
Assemblymen.  There  is  another  section  in  the  old  Constitution  which 
makes  the  apportionment.  The  gentleman  from  Los  Angeles  proposes 
that  the  Assembly  shall  consist  of  one  hundred  and  twenty,  and  the 
Senate  consist  of  forty  members,  making  the  entire  representation  one 
hundred  and  sixt^  I  cannot  entertain  any  apprehension  that  this 
economical  Convention  is  going  to  adopt  a  proposition  making  an  increase 
of  fifty  thousand  dollars  in  the  expenses  of  the  Legislature,  instead  of  the 
decrease  of  fifty  thousand  dollars  per  session,  as  proposed  by  the  com- 
mittee. If  the  Convention  favors  forty  and  eighty,  let  us  vote  on  that. 
If  they  propose  to  let  the  present  representation  stand  as  it  is,  let  us  vote 
upon  that.  Let  us  not  mix  up  matters  which  belong  to  section  six  with 
matters  which  belong  to  section  five.  As  to  whether  it  will  reach  the 
question  of  whether  there  should  be  apportionment  now  or  not,  would 
be  an  open  question.  Let  it  be  present^  at  the  proper  time.  When  a 
question  is  presented,  let  us  vote  upon  that  as  a  proposition  disconnected 
with  other  matters.  For  my  own  part,  I  think  this  Convention  would 
be  derelict  in  duty  if  it  should  fail  to  make  an  apportionment.  The  Con- 
stitution has  provided  for  a  State  census  every  ten  vears.  It  is  impera- 
tive in  the  requirement,  althou|;h  it  has  never  been  complied  with. 
But  it  has  not  been  complied  with,  on  account  of  the  great  expense. 
The  Legislature  could  not  make  ii,  because  it  would  be  unconstitutional. 
The  Constitution  can  make  it,  however,  and  it  ought  to  be  made,  and 
made  now,  because,  after  the  National  census  to  be  taken  in  eighteen 
hundred  and  eighty,  there  would  be  no  meeting  of  the  Legislature  until 
eighteen  hundred  and  eighty-two,  no  election  under  that  until  eighteen 
hundred  and  eighty-three,  and  no  session  of  the  Legislature  under  it 
until  eighteen  hundred  and  eighty-four — five  years  hence.  Our  present 
Constitution  required  it  to  be  done  in  eighteen  hundred  and  seventy-five. 
It  can  be  made  now.  It  ought  to  be  made  now.  It  is  in  conformity 
with  the  letter  and  spirit  of  the  Constitution  to  say  that  it  should  be 
made.  Some  counties  have  doubled  and  trebled  in  population.  The 
gentleman  says  it  is  so  in  Los  Angeles.  I  know  it  is  so  in  Alameda,  and 
many  other  counties  have  doubled  their  population.  I  do  not  believe  in 
waiting  for  the  National  census,  when  two  United  States  Senators  are  to 
be  elected,  and  when  matters  of  much  more  consequence  are  to  be  passed 
upon  by  the  Legislature.  But  let  us  vote  upon  that  question  as  a  dis- 
tinct proposition,  and  not  mix  it  up  with  the  matters  presented  in  section 
five.  Let  us-flx  the  number  first,  and  then  we  can  proceed  intelligently 
upon  the  question  of  distribution  afterwards. 

BEUABES  OF  MB.  BABKBS. 

Mb.  BARNES.  Mr.  President :  I  understood  the  view  of  the  com- 
mittee to  be  as  stated  in  the  instructions  proposed  by  Mr.  Belcher  to  the 
committee  last  night,  which  was  that  the  Committee  on  Legislative 
Department  be  requested  to  adjust  their  report  so  that  there  should  be 
forty  Senators  and  eight;^  Assemblymen.  That  leaves  them  just  as  it 
was  before.  Now,  then,  in  order  to  accomplish  that  result,  it  seems  to 
me  a  simple  matter  enough  to  do,  if  we  take  out  section  five  as  it  stands 
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and  substitute  section  six  of  the  old  Constitution  in  place  of  it,  and  then 
in  place  of  section  six  insert  section  twenty-nine  of  the  old  Constitution, 
so  that  it  shall  read :  "  The  number  of  Senators  and  members  of  Asfem- 
bly  shall,  at  the  first  session  of  the  Legislature  holden  after  the  enumera- 
tions herein  provided  for  are  made,  be  fixed  by  the  Lepslature,  and 
apportioned  among  the  several  counties  and  di^itricts  to  be  established 
by  law,"  etc. 

The  gentleman  from  Alameda  says  there  are  some  counties  in  this 
State  whose  population  has  trebled.  There  are  counties  whose  popula- 
tion has  been  very  largely  diminished.  How  are  we  to  get  at  it?  Cer- 
tainly we  cannot  take  the  vote  of  the  county,  or  the  vote  of  the  district, 
to  determine  the  question  of  its  population.  Population  is  one  thing, 
and  the  vote  is  another;  and,  as  I  understand  it,  this  subject  cannot  be 
settled  until  we  shall  have  such  an  enumeration  in  eighteen  hundred 
and  eighty  as  is  provided  for  in  the  old  Constitution.  There  is  at  pres- 
ent an  apportionment  that  is  in  the  main  satisfactory.  Now,  why  in 
the  world  should  we  undertake,  without  knowledge  and_  without  any- 
thing upon  which  to  base  a  substantial  judgment,  to  change  it?  Why 
not  leave  that  subject  where  it  properly  belongs,  with  the  Legislature, 
simply  putting  in  section  six  of  the  old  Constitution  in  place  of  section 
five  of  the  report,  and  moving  section  twenty-nine  and  putting  it  in 
place  of  section  six  of  the  report,  and  leaving  it  to  the  Legislature  to 
redistrict  the  State,  if  necessary.  I  think  if  tbat  course  were  taken  it 
would  cover  the  whole  ground,  and  we  would  be  able  to  get  over  this 
subject. 

Mb.  REYNOLDS.  Mr.  President:  If  the  Convention  will  permit  me 
to  withdraw  my  motion,  I  think  we  can  easily  get  out  of  this  difficulty. 
If  the  Convention 

Th«  president.  The  difficulty  is,  there  are  two  amendments  to 
your  motion  pending. 

Mh.  REYNOLDS.  I  was  about  to  say,  if  the  Convention  will  per- 
mit a  withdrawal  of  this  portion  of  the  amendment,  then  I  would  move 
to  refer  so  much  of  the  report  as  relates  to  this  subject  back  to  the  com- 
mittee, with  instructions  to  amend  it  so  as  to  adapt  it  to  the  amend- 
ments adopted  by  the  committee,  restoring  the  numbers  forty  and 
eighty.  That  would  obviate  all  this  difficulty.  The  committee  cnuld 
then  adjust  sections  five  and  six  to  the  amendment  already  adopted  by 
the  Committee  of  the  Whole,  and  report  at  their  earliest  convenience, 
and  we  could  temporarily  pass  these  sections. 

The  president.  If  there  be  no  objection,  the  gentleman  will  be 
permitted  to  withdraw  bis  motion.    The  amendments  would  drop  with  it. 

Mb.  DUDLEY,  of  Solano.    I  object. 

Thx  PRESIDENT.  The  Chair  will  put  the  question  to  the  Conven- 
tion. The  gentleman  from  San  Francisco  asks  leave  to  withdraw  the 
instructions  which  he  moved. 

The  leave  was  granted. 

Mb.  REYNOLDS.  Mr.  President:  I  now  move  that  sections  five  and 
six  of  the  report  of  the  Committee  on  Legislative  Department  be 
referred  to  that  committee,  with  instructions  to  readjust  the  report,  so  as 
to  conform  to  the  amendment  adopted  by  the  Committee  of  the  Whole, 
to  wit:  forty  Senators  and  eighty  Representatives. 

Thb  PRESIDENT.  The  gentleman  will  recollect  that  section  six  is 
now  in  the  Committee  of  the  Whole  and  has  not  beeh  withdrawn.  Sec- 
tion six  can  be  adopted  in  Committee  of  the  Whole  just  as  well  as  to 
send  it  back  to  the  Committee  on  Legislative  Department. 

Mb.  van  DYKE.  Let  the  gentleman  confine  his  motion  to  section 
five. 

Mr.  TERRY.  I  think  the  difficulty  can  be  settled  in  Committee  of 
the  Whole.  I  move  that  section  five  be  referred  back  to  Committee  of 
the  Whole. 

The  motion  prevailed. 

HRHORIAL  ON  CBINESB. 

Mb.  BARNES.  Mr.  President :  I  move  to  take  from  the  table  the 
memorial  presented  by  the  special  oommittoe  on  December  fourteenth, 
to  be  transmitted  to  the  Oovemors  of  Oregon,  Nevada,  Arizona,  and 
Washington  Territories. 

The  motion  prevailed. 

The  SECRETARY  read : 

MEHOBUL. 
COKSTITUTIOKAI.  CoimitTIOM  OF  ClUrOBKIA,) 

SioaAMEiiTO,  December  — ,  1878.     / 
To  the  OoTarnors  of  Oregon,  Nevada,  and  Washington  and  Aritona  Territories: 
Tour  attention  is  respectfully  invited  to  a  reaolutioQ  adopted  by  this  body  on  the 

ninth  inBtant,  of  wlilch  the  fullowitig  is  a  copy: 

Raotved,  That  a  coDimUteo  of  three  be  appointed  by  the  Chair  to  <|raft  petitions 
to  bo  forwanled  by  this  C^jnventton  to  the  Oovemors  of  Oregon,  Ketrada,  Arizona 
and  Washington  Territorlce,  requesting  their  Excellenciee  to  niemoriaiise  the  Presi- 
dent of  the  United  Static  and  the  Senate,  on  t>eiuUf  of  their  States  and  Territories, 
for  a  moitiflcstlon  of  the  Burilngame  Treaty,  now  existing  between  the  Chinese 
Empire  and  the  Republic  of  tiie  iJnlted  States  of  America. 

This  body  entertains  no  doubt  that  the  people  of  Oregon,  Nevada,  Arisona  and 
Washington  Territories  are  In  full  accord  with  the  people  of  California  in  desiring 
to  prevent  the  further  imuiignition  of  the  Chinese,  and  to  compel  the  removal  of 
thoas  now  domiclied  upon  the  PaciDc  Const.  It  believes  that  yuur  Excellencies  liave 
recognized  the  evils  which  have  resulted  from  the  presence  of  the  Chineee,  and  that 
your  Kxceliencics  will  cheerfully  unite  with  us  iu  the  expression  of  the  existing 
universal  sentiment  of  hostility  to  its  continuance  to  the  PresiJent  and  Sennte  of 
the  United  Statas,  to  the  end  that  the  treaty  now  existing  tjetween  the  l/nitod  States 
and  the  Empire  of  China  may  be  abrogated,  or  so  modified  as  to  permit  the  preven- 
tion 01  further  immigration  of  a  vicious  and  non-asbimllHting  population.     . 

You  understand,  doubtless,  as  we  do,  that  these  people  have  no  re6i>ect  or  regard 
for  our  Government,  either  as  to  its  form  or  administration ;  that  they  govern  them- 
selves by  a  system  of  laws  peculiar  to  themselves,  and  have  their  own  tribunals  for 
the  administration  of  law;  that  twenty-five  years*  experience  has  shown  that  they 
are  incapable  of  assimilation,  oitlier  in  sentiment,  habits  of  life,  or  religion ;  that 
they  are  rapidly  absorbing  all  branches  of  mechanical  and  manual  labor,  and 
expelling  from  most  ordinary  pursuits  the  middle  and  poorer  classes  of  our  citizens ; 
that  the  destitatlon  thus  caused  Is  developing  a  race  of  American  paupers,  criminals, 
and  tramps,  instead  of  a  race  of  industrious,  viriuous,  and  inteli(a;ent  American  citi- 


zens ;  that  the  existence  of  either  an  aristocratic  or  servile  class  Is  a  perpetual 
menace  of  free  Institutions,  and  that  both  these  deplorable  results  of  Chinese  immigra- 
tir>n  are  imminent,  and  hare  already  manifested  themselves;  that  the  habits  of  the 
Cliiuese,  the  alrtteiico  of  the  family  relation,  of  fixed  homes,  and  of  decent  social  life 
among  them,  enable  them  to  suppori  themselves  and  accumulate  money  upon  wages 
which  would  starve  an  American  citixen,  and  that  their  accumulations  are  very 
rarely  expended  or  invested  in  the  oommnnities  where  they  are  domiciled,  Imt  are 
transmitted  to  the  country  of  tiielr  nativity,  and  that  they  are,  tlierefore,  enabled  to 
avoid  taxation  and  any  considerable  share  of  the  burdens  of  government,  and  to  drain 
the  circulating  capital  of  the  coast ;  while  their  criminal  habits  and  utter  immor- 
ality are  filling  our  prisons,  jails,  almshouses,  and  places  of  refuge  for  the  destitnte, 
and  debasing,  by  example  and  inrercourse,  ths  rising  generation.  VTe  believe 
that  these  considerations,  and  otliers  tliat  may  occnr  to  your  Sxcellencl<«, 
should  be  pressed  upon  the  attention  of  ths  President  and  Congress  of  the 
United   States. 

■  This  body  will  take  occasion  to  exprcas  the  views  Indicated  aliove  to  the  President 
and  Senate  of  the  United  ."States,  and  respectfully  request  your  Excellencies  to  olll- 
dally  aidress  the  tn^aty-maltlng  power  of  the  Government  and  Congress  to  the 
same  elTect,  to  the  end  that  they  may  nnderstand  the  wishes,  necessities,  and 
domaads  of  the  people  of  the  Pacific  Coast  In  reference  to  the  queetiOD  of  Chinese 
Immlgiatlon. 

Mb.  B.\RNE9.  Mr.  President:  I  move  that  the  memorial  be  adopted 
and  transmitted  to  the  Governor. 

Mb.  SIIURTLEFF.  Mr.  President:  I  do  not  see  the  necessity  of 
including  Arizona  Territory.  At  the  last  report  there  were  only  nine- 
teen Chinamen  in  the  whole  Territory  of  Arizona. 

Mr.  AYERS.     There  are  more  than  that  there  now. 

Mb.  SH  URTLEFF.  In  the  Territory  of  Idaho  there  are  a  good  many, 
but  as  regards  Montana  I,  for  one,  do  not  propose  to  follow  the  China- 
men over  there.  I  think  if  we  bad  about  three  hundred  thousand  of 
them  scattered  throughout  New  England  and  the  great  West,  it  would 
solve  this  Chinese  problem.  I  think  Idaho  ought  to  be  embraced  in  the 
resolution,  and  CtAh  also.    I  move  that  Idaho  be  added. 

Mb.  grace.  Mr.  President:  I  move  that  Montana  be  added  to  that 
report 

Mb.  WELLIN.    I  move  to  add  Utah  and  Colorado. 

Mb.  grace.  I  have  lived  in  Montana,  and  know  there  are  a  great 
many  Chinese  there.  If  we  want  to  do  good,  we  bad  better  add 
Montana. 

Thk  PRESIDENT.  The  question  is  on  the  motion  to  add  Idaho  and 
Montana. 

Carried. 

Thk  PRESIDENT.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Francisco,  Mr.  Barnes; 

Carried. 

WASH   BILL. 

Mb.  BEERSTECHER  presented  the  following: 

SACasHisTO,  December  13, 18T8. 
Constitutional  Convention  of  California,  In  account  with  Mrs.  Margaret  Gait,  Dr.: 
To  washing  towels,  twelve  we«k^  seven  dollars. 

Referred  to  the  Committee  on  Mileage  and  Contingent  Expenses. 

ICE  bill. 

Me.  walker,  of  Tuolumne,  presented  the  following: 

Raotvfdf  That  the  sum  of  thirteen  dollars  and  seventy-five  cents  be  and  the 
same  is  hereby  allowed  the  Pacific  Ice  Company  for  Ice  to  December  thirteenth. 

Referred  to  the  Committee  on  Mileageend  Contingent  Expenses. 

RBSOLCTION   ON  CHINESE. 

Mb.  DOWLING  offered  the  following: 

Whzrsas,  That  there  is  at  present  employed  In  the  gold  mines  of  California  at 
least  thirty  thousand  Chinamen ;  and  whereas,  a  slight  amenoment  to  the  United 
States  mining  laws  would  exclude  all  Clilueee  from  holding,  owning,  or  working 
such  mining  ground;  tlierefore, 

Betolved,  That  our  Kepresentatlves  In  Congress  be  requested  by  this  Convention 
to  use  all  reasonable  and  honorable  means  to  have  the  desired  amendments  Incor- 
porated In  the  United  States  mining  laws. 

Jtesolvfd^  That  the  Secretary  be  and  is  hereby  Instructed  to  forward  a  copy  of 
these  resolutions  to  each  of  our  Senators  and  Representatives  at  Washington. 

Mb.  McCALLCM.  Mr.  President,:  I  believe  it  is  well  known  to  those 
who  are  familiar  with  our  mining  laws,  that  under  the  Acts  of  Congress, 
as  the^  now  stand,  no  Chinaman  can  hold  a  mining  claim  in  the  State 
of  California.  The  mining  laws  provide  for  the  application  for  patents 
of  mining  claims,  and  provide  that  citizens  of  the  United  States,  and 
those  who  have  filed  their  intentions,  may  file  adverse  claims,  and  there 
is  no  provision  for  any  other  person.  I  undertake  to  say  that  that  is  the 
law  to-day.  I  believe  that  tliere  is  no  diflference  of  opinion  among  those 
who  have  made  a  specialty  of  studying  the  mining  laws,  that  persons 
that  have  become  citizens  of  the  United  States,  or  nave  declared  their 
intentions  to  become  citizens,  may  obtain  patents  to  claims  now  in  the 
possession  of  Chinese.  That  is  the  statute  and  the  laws  of  the  United 
States  to-day. 

Mb.  BARNES.  Mr.  President:  I  understand  the  theory  upon  which 
the  mines  of  this  State  have  been  worked  from  the  very  commencement 
to  be,  very  briefly,  this:  The  State  has  allowed  claims  to  be  taken  up 
by  possessory  titles  on  property.  They,  have  been  allowed  to  be  bought 
ancf  sold,  devised,  and  treated  as  property.  The  United  States  has  been 
passively  acquiescing  in  this,  and  it  is  only  until  yery  recently  that  the 
United  States  has  undertaken  to  dispose  of  mining  claims  by  permitting 
them  to  be  taken  upon  certoin  conditions. 

Mb.  McCALLUM.    Twelve  years  since. 

Mb.  BARNES.  That  is  comparatively  a  recent  period.  Now,  so  fiur 
as  the  law  of  this  State  is  concerned,  I  do  not  understand  that  there  is 
anything  in  it  that  prevents  a  Chinaman  buying  and  holding  as  well  as 
anybody  else.  If  he  has  no  title  anybody  might  go  on  and  make  a  loca- 
tion, and  take  his  claim  under  a  patent  of  the  United  Stales.  But  that 
is  not  the  scope  of  this'Tesolution.  What  I  understand  the  gentleman 
from  San  Francisco  desires  to  accomplish  by  this  is  some  positive  amend- 
ment of  the  mining  laws  of  the  United  States,  so  that  the  United  States 
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Government  itself  will  inhibit  and  prevent  the  working  of  mines  upon 
the  public  lands  of  the  United  States  by  Chinamen. 

Mk.  hale.  Mr.  President:  I  ask  that  the  Secretary  read  the  resolu- 
tion. 

Tbi  8ECRETABT  read  the  resolution  as  above. 

Mr.  hale.  Mr.  President :  I  move  to  lay  that  resolution  on  the 
table.    It  is  entirely  unnecessary.    As  has  been  said 

Tng  PRESIDENT.    A  motion  to  lay  on  the  table  is  not  debatable. 

Ms.  HALE.  I  wish  to  withdraw  the  motion  temporarily,  as  I  wish  to 
make  a  remark.    The  resolution  is 

Mb.  HOWARD.     I  rise  to  a  point  of  order. 

Mb:  STEDMAIf.    I  object  to  the  withdrawal  of  the  motion. 

TBI  PRESIDENT.  The  gentleman  can  make  -the  motion  at  the  end 
of  his  speech  if  he  desires. 

Mb.  hale.  Mr.  President:  As  stated  bv  the  gentleman  from  San 
Francisco,  Colonel  Barnes,  np  to  eighteen  hundred  and  sizt^-six  the 
policy  of  the  Government  of  the  United  States,  in  respect  to  its  public 
lands,  was  one  of  silence,  with  the  full  knowledge  of  the  fact  that  these 
lands  were  largely  occupied  for  mining  purposes;  large  sums  were 
extracted  from  them,  and  government  quietly  submitted  and  appar- 
ently recognized  it  The  Courts  of  this  State  until  that  time  considered 
this  acquiescence  upon  the  part  of  the  government  as  a  permission,  and 
treated  the  occupants  of  mines  as  being  the  owners  of  the  property, 
founded  upon  the  well  recognized  legal  presumpiion  of  ownership  of 
title  founded  upon  possession.  In  eighteen  hundred  and  sixt^-six,  for 
the  first  time  the  Government  of  the  United  States  was  moved  to  take 
some  active  steps  in  the  premises,  and  then  not  for  the  purpose  of  con- 
demning the  previous  policy  or  practice  obtaining  in  the  mining  dis- 
tricts, but  with  a  view  of  securing  title  upon  a  safe  and  convenient  basis. 
They  provided  for  the  first  time  that  citizens  of  the  United  States,  and 
those  who  had  declared  their  intentions  to  become  such— and  limiting 
the  right  to  those  persons — might  occupy  the  public  lands  for  mining 
purposes;  and  provided  at  that  time  for  the  purchase  by  such  occupants 
of  certain  classes  of  them  upon  terms  which  are  described.  Amend- 
ments were  made  In  eighteen  hundred  and  seventy  and  eighteen  hun- 
dred and  seventy-two,  but  to-day  the  law  stands  in  this  wise,  that 
citizens  of  the  United  States,  and  those  who  declare  their  intentions  to 
become  such,  and  only  those,  are  privileged  to  occupy  the  public  lands 
for  mining  purposes,  and  the  privilege  is  limited  to  that  class.  Now, 
that  is  all  that  Congress  can  do.  I  submit,  therefore,  that  there  is  no 
occasion  for  this  resolution  whatever.  The  fact  is  that  the  status  of  our 
law,  so  far  as  the  Federal  law  is  concerned,  is  j  ust  what  any  of  us  would' 
aak  for.    I  move  to  lay  the  resolution  on  the  table. 

Mb.  BARNES.    Mr,  President :  I  submit 

The  PRESIDENT.    A  motion  to  lay  on  the  table  is  not  debatable. 

Mb.  BARNES.  I  think  the  gentleman  pursued  a  singular  course. 
That  is  a  nice  way  to  do,  debate  it  and^then  move  to  la^  on  the  table. 
I  hope  the  gentleman  will  pursue  the  same  course  and  lie  on  the  table. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  51  ayes  to  31  noes. 

Me.  DOWLING.    I  call  for  the  ayes  and  noes. 

The  president.    You  are  too  late. 

LEGISLATIVE  DEPABTUEKT. 

Mb.  terry.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Xicgislative  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Mbi  WYATT.  Mr.  Chairman  :  I  want  to  ofi°er  an  amendment  to  sec- 
tion five. 

The  CHAIRMAN.  I  think  there  are  about  four  amendments  now 
pending. 

Mb.  KELLEY.  Mr.  President :  I  understand  section  five  was  referred 
back  to  the  committee. 

The  CHAIRMAN.    To  the  Committee  of  the  Whole. 

Ma.  ROLFE.  I  will  ask  if  these  amendments  were  not  handed  in 
before  we  went  into  Committee  of  the  Whole? 

The  CHAIRMAN.  They  were  pending  in  Committee  of  the  Whole 
when  the  committee  last  rose.    The  Secretary  will  read  them. 

The  SECRETARY  read: 

"Offered  by  Mr.  Dudley,  of  Soland: 

"Amend  section  five,  by  striking  out  the  words  'as  hereinafter  pro- 
vided,' in  line  two,  and  insert  the  words  'as  provided  bylaw;'  also, 
strike  out  the  word  '  fifteen,'  in  line  three,  and  insert  in  lieu  thereof  the 
word '  twenty.' " 

"  By  Mr.  Smith,  of  Fourth  District  (accepted  by  Mr.  Kelley): 

"  Add  to  section :  '  No  apportionment  shall  be  made  which  shall  deny 
to  each  county  in  the  State  at  least  one  Assemblyman ;'  and  that  the 
words '  by  districts,'  in  the  second  line,  be  stricken  out;  also,  strike  out 
the  word  '  fifteen '  and  insert  the  word  '  twenty.' " 

"  Mr.  Barry  offers  section  six  of  the  old  Constitution." 

Mr.  BARRY.  Mr.  Chairman :  I  would  say  that  before  recess  on  yes- 
terday I  offered  section  six  of  the  old  Constitution,  and  that  has  not  yet 
been  read.  I  offered  that  previous  to  the  offering,  by  any  other  person, 
of  any  other  amendment,  and  I  think  that  would  be  first  in  order. 

The  CHAIRMAN.  That  amendment  is  a  substitute  for  the  whole 
•ection,  and  will  come  up  after  the  others.  The  first  in  order  is  the 
amendment  offered  by  the  gentleman  from  Solano,  Mr.  Dudley. 

Mb.  terry,  Mr.  Chairman:  I  understand  that  the  word  "fifteen" 
wan  stricken  out.  If  the  gentleman  will  read  section  six,  as  reported  by 
the  Committee  on  Legislative  Department,  I  think  he  will  a^ree  that  his 
amendment  is  unnecessary^ ;  that  is,  his  amendment  striking  out  "as 
bereinsfler  provided"  and  inserting  "  as  provided  by  law."  irhe  section 
reqaires  the  Legislature,  after  the  next'  census,  to  apportion  the  State; 


and,  further,  provides  that,  in  making  such  apportionment,  parties  who 
are  not  eligible  to  become  citizens  of  the  United  States  shall  not  be  taken 
into  account.  I  think  this  is  a  better  provision  than  is  now  in  the  law. 
It  is  provided  so  that  the  State  may  be  divided  into  forty  districts,  as 
nearly  equal  in  population  as  may  be,  composed  of  adjacent  territory, 
after  the  census  of  eighteen  hundred  and  eighty,  and  after  each  census 
taken  by  the  United  States;  and  that  in  making  such  adjustment,  persons 
who  are  not  eligible  to  become  citizens  of  the  United  States  shall  not  be 
counted  as  making  a  part  of  the  population. 

Mb.  BARNES.    Are  they  not  population  ? 

Mb.  TERRY.  They  are  not  citizens.  Alien  residents  are  not  popula- 
tion. 

Mb.  BARNES.    Are  they  not  population  ? 

Mr.  TERRY.  No,  they  are  not  population.  If  they  are  population, 
they  are  not  such  that  they  should  be  counted  as  farming  a  basis  of  rep- 
resentation. They  are  people  who  are  here  against  our  will,  and  whom 
we  are  anxious  to  get  rid  of.  They  may  be  population,  but  it  is  a  class 
of  population  like  the  Indians — not  taxed,  who  are  not  counted  in  mak- 
ing up  a  basis  of  representation. 

Mr.  DUDLEY,  of  Solano.  Mr.  Chairman:  On  the  supposition  that 
the  committee  will  adopt  section  six,  that  part  of  my  amendment  to 
strike  out  "as  hereinafter  provided,"  and  insert  "as  provided  by  law," 
is  not  necessaiT.    The  last  part  is. 

Mb.  terry.    I  understood  that  the  other  had  been  done. 

Mb.  DUDLEY.  It  has  not  been  done.  The  word  "fifteen"  still 
remains. 

Mb.  TERRY.    That,  of  oour*,  is  necessary  then. 

Mr.  DUDLEY.  I  am  not  particular  about  the  rest.  I  therefore  mod- 
ify my  motion. 

The  chairman.  If  there  be  no  objections,  the  gentleman  will 
have  leave  to  modify  his  motion.  The  question  is  on  the  motion  to 
strikeout  "fifteen"  and  insert  "twenty." 

Mb.  WYATT.  Mr.  Chairman:  I  really  do  not  know  what  we  are 
voting  upon  or  what  we  are  proposing  to  reach.  In  order  to  test  the 
sStise  of  the  committee  as  to  whether  they  are  willing  to  increase  the 
Senators  to  forty,  if  they  have  not  been,  and  increase  the  Representa- 
tives to  one  hundred  and  twenty,  if  it  has  not  been  done,  I  shall  move 
that  this  committee  now  rise,  report  back  sections  five  and  six,  with  the 
recommendation  that  they  be  referred  to  the  Committee  on  Legislative 
Department,  with  instructions  to  report  to  the  Convention  that  the  Sen- 
ate consist  of  forty  members,  and  the  Assembly  of  one  hundred  and 
twenty  members;  that  they  shall  be  elated  from  separate  Senate  and 
Assembly  Districts,  and  that  each  county  shall  be  entitled  to  one  Assem- 
bly representative  in  the  Legislature. 

Mr.  ANDREWS.    I  Second  the  motion. 

Mb.  LARKIN.  Will  the  gentleman  allow  me  to  offer  an  amend- 
ment to  that  proposition?  If  the  gentleman  will  make  it  one  hundred 
and  twelve  members,  that  will  allow  one  for  each  county,  and  the  same 
number  as  now  apportioned  by  the  committee  for  the  balance  of  the 
State. 

■  Me.  VAN  DYKE.  I  rise  to  a  point  of  order.  There  are  three  mem- 
bers  

The  chairman.  This  is  a  motion  for  the  committee  to  rise;  there 
is  no  amendment. 

Mb.  WYATT.  No,  sir;  there  ought  to  be  at  least  one  hundred  and 
twenty  Assemblymen. 

The  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Solano. 

[Great  confusion,  and  cries  of  "  Read  1"    "  Read  l"l 

The  secretary  read: 

"Strike  out '  fifteen,'  in  line  three,  and  insert  'twenty.'" 

Adopted,  on  a  division,  by  an  affirmative  vote  of  80. 

Mb.  KELLEY.  Mr.  Chairman :  I  will  insist  on  my  amendment, 
offered  yesterday,  and  would  like  to  make  a  statement  to  this  house.  I 
have  examined  the  last  apportionment,  and  find  that  there  are  eighteen 
counties  that  have  a  joint  Assemblyman  that  are  now  represented  in  the 
Assembly  by  nine  Assemblymen.  I  find,  also,  that  there  are  twelve 
counties  that  have  two  or  more  Assemblymen,  which  makes  forty-eight 
in  all.  Twelve  large  counties  have  forty-eight  members  in  the  Assem- 
bly, and  the  eighteen  small  counties  have  nine.  Now,  that  amendment 
proposes  to  take  nine  from  these  large  counties  and  add  to  the  eight- 
een small  counties,  which  would  then,  under  the  present  apportion- 
ment, allow  these  twelve  large  counties  thirty-nine  Assemolymen 
instead  of  forty-eight,  which  is  nine  less.  I  do  nope  that  the  amend- 
ment will  pass,  in  justice  to  the  smell  counties. 

Mr.  van  dyke.    Is  that  an  amendment  to  section  five ? 

Tbe  chairman.  That  is  offered  as  an  amendment  to  section  five. 
The  Secretary  will  read. 

The  secretary  read : 

"  Add  to  section :  '  No  apportionment  shall  be  made  which  shall. deny 
to  each  county  in  the  State  at  least  one  Assemblyman ;'  and  that  the 
words  '  by  districts,'  in  the  second  line,  be  stricken  out ;  also,  strike  out 
the  word '  fifteen,'  and  insert  the  word  '  twenty.' " 

Mr.  KELLEY.  Mr.  Chairman:  I  would  further  state  that  in  ease  the 
Assembly  was  increased  to  ninety  it  would  just  leave  it  as  it  is,  with  the 
addition  of  these  nine  counties. 

Mr.  WHITE.  Mr.  Chairman  :  I  would  say  to  this  Convention  that  I 
trust  that  we  may  not  increase  the  Assembly  beyond  what  it  is  at  pres- 
ent. There  are  many  here  who  are  in  favor  of  having  it  still  less,  but 
as  a  compromise  I  would  be  willing  to  have  it  remain  as  it  is.  But  all 
these  attempts  to  get  a  larger  representation  on  the  floor  is  entirely  con- 
trary to  the  wishes  of  the  people.  I  am  perfectly  satisfied  that  any 
increase  in  the  numbers  of  legislators  will  be  disapproved  b^  the  people. 
I  think  they  would  stand  the  present  iiegislature,  but  I  thmk  if  we  go 
bej^ond  it  they  will  not  stand  it.  We  are  about  to  do  away  with  special 
legislation.    Out  of  seven  hundred  laws  in  these  volumes  there  are  five 
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hundred  and  odd  of  them  which  are  local  laws.  What  ia  the  use  of 
having  the  same  number  as  are  on  this  floor  now  just  to  overlook  the 
general  laws  of  the  State,  and  get  such  an  immense  crowd  here?  It 
appears  to  me  that  the  people  will  not  stand  it.  I  trust  that  the  mem- 
bers who  are  in  favOr  of  gomg  higher  will  come  to  common  ground  and 
fo  back  to  the  old  Legislature  of  eighty  and  forty.  I  am  in  favor  of  less, 
at  at  the  same  time  I  am  willing  to  take  that  as  a  compromise.  I 
think  it  is  the  general  feeling  that  one  hundred  and  twelve  or  one 
hundred  and  twenty  would  be  disapproved  by  the  people. 

Mr,  VAK  DTKE.  Mr.  Chairman :  I  understood  that  yesterday,  in 
the  Committeetof  the  Whole,  we  voted  to  strike  out  "  sixty,"  and  insert 
"  eighty."  Then  I  submit  any  proposition  that  goes  to  change  that  is 
out  of  order.  So  the  number  cannot  be  increased  from  eighty  without 
reconsidering  that. 

Thk  chairman.    The  amendment  does  not  propose  to  increase  it. 

Mb.  VAK  DYKE.  I  have  then  to  say  that  to  attempt  to  distribute 
these  eighty  members  so  as  to  give  each  county  one  would  defeat  this 
Constitution,  however  good  it  may  be,  and  I  hope  the  members  will 
vote  it  down. 

The  amendment  waa  rejected. 

Trr  chairman.    If  there  be  no  further  amendments 

Mb.  BABRY.  Mr.  Chairman ;  I  believe  that  my  substitute  is  now  in 
order. 

Tub  chairman.  Yes,  that  is  true.  It  is  in  order.  The  motion  is 
to  subetitute  section  six  of  the  old  Constitution  for  section  five  of  the 
report. 

Mb.  BARRY.  Mr.  Chairman :  I  o'ffered  that  subetitute  yesterday, 
believing  that  it  would  be  better  for  the  interests  of  the  people  to  let  the 
Constitution  remain  unchanged  so  that  the  number  of  representatives 
would  be  just  as  they  are  now — forty  in  the  Senate  and  eighty  in  the 
Assembly.  In  that  way  the  people  are  represented  ai  fully  as  they 
desire  to  be.  By  the  amendment  proposed  to  be  offered  by  Colonel 
Barnes,  it  would  still  give  further  flexibility  to  the  section,  and  provide 
that  it  might  be  still  further  raised  as  the  exigencies  of  the  case  may 
require,  when  the  population  of  the  State  may  increase,  and  the  appor- 
tionment be  changed,  and  then  the  number  of  representatives  mav  be 
increased.  I  believe  that  is  the  sense  of  this  Convention,  that  the  Con- 
vention should  adopt  section  six  of  the  present  Constitution.  I  believe 
that  they  realize  that  no  change  is  necessary.  I  believe  that  with  the 
amendment  of  the  gentleman  from  San  Francisco  it  would  suit  all  this 
Convention. 

Mb.  van  dyke.  Mr.  Cfakirman :  We  have  perfected  this  section 
five  so  that  it  accomplishes  the  object  contemplated  l»r  substituting  sec- 
tion six  of  the  old  Constitution.  We  have  it  now  forty  Senators  and 
eighty  Assemblymen.  Section  six  of  the  old  Constitution  provides  that 
the  number  of  Senators  shall  not  be  less  than  one  third  nor  more  than 
one  half  of  that  of  the  members  of  the  Assembly,  and  then  the  propo- 
sition was  to  put  in  section  twenty-nine.  That  is  just  the  effect  of  what 
has  been  adopted.  It  is  altogether  unnecessary  now  to  substitute  the  old 
section  six,  as  moved  by  the  gentleman  from  Nevada,  Mr.  Barry.  If 
we  substitute  the  old  section  six  then  we  will  have  to  put  some  limita- 
tion on  the  number,  and  the  limitation  by  section  twenty-nine  is  eighty 
Assemblymen  and  forty  Senators.  That  we  have  already  voted  for.  It 
is  an  idle  work  now  to  substitute  section  six,  because  it  does  not  limit  it 
at  all.  You  must  necessarily  limit  it  somewhere.  It  won't  do  to  have  a 
body  without  any  limit,  and  if  you  add  the  old  limitation  you  will  come 
round  again  to  the  same  point  we  are  at  now,  and  I  submit  to  the  mem- 
bers that  it  is  altogether  unnecessary  now  to  substitute  the  old  section 
six.  Let  us  allow  this  to  remain  as  we  have  at  present  amended  it,  and 
we  have  accomplished  the  object  had  in  view. 

Mr.  MANSFIELD.  Mr.  Chairman:  I  move  to  amend  by  recommit- 
ting this  section  six  to  the  Committee  on  Legislative  Department,  with 
instructions  to  adjust  the  representation  between  the  counties  according 
to  the  population  as  determined  by  the  vote  of  eighteen  hundred  ana 
seventy-six. 

Tbb  chairman.    The  motion  is  not  in  order. 

BRUABKS  OP  MB.  BIBHIS. 

Mb.  BARNES.  Mr.  Chairman :  I  am  in  favor  of  the  proposition 
made  by  the  gentleman  from  Sierra,  Mr.  Barry.  It  states,  in  a  better 
way  than  is  contained  in  section  five,  the  conclusion  to  which  I  think 
this  Convention  has  come ;  and  then  if  we  add  to  that  as  a  substitute  for 
section  six  so  much  of  the  old  section  twenty-nine  as  is  necessary,  we 
have  got  a  very  good  section.  I«t  it  be  so  tnat  until  the  Legislature 
shall  direct  otherwise,  the  apportionment  and  representation  shall  be  aa 
now  provided  by  law.  The  census  that  may  be  taken  under  direction 
of  the  Congress  of  the  United  States  in  the  year  eighteen  hundred  and 
eighty,  and  every  subsequent  ten  vears,  shall  serve  as  the  basis  of  repre- 
sentation in  both  houses  of  the  Legislature.  You  have  there  a  very 
simple  system.  You  are  not  required  to  go  into  what  is  population ;  and, 
as  r  had  occasion  to  remark  before,  it  seems  to  me  unjust  and  improper 
to  take  the  vote  of  any  election  in  this  State  as  a  basis  upon  which  rep- 
resentation shall  be  had.  I  see  no  reason  why  the  vote  oi  eighteen  hun- 
dred and  seventy-six — I  believe  that  was  the  Presidential  election — 
should  be  taken  as  a  basis  of  repreaentation  of  the  people  of  this  State. 
Section  twenty-eight  of  article  four  of  the  old  Constitution  provides : 

"Sic.  28.  The  enumeration  of  the  inhabitants  of  this  State  shall  be 
taken,  under  the  direction  of  the  Legislature,  in  the  years  one  thousand 
eight  hundred  and  fifty-two,  and  one  thousand  eight  hundred  and  fifty- 
five,  and  at  the  end  of  every  ten  years  thereafter;  and  these  enumera- 
tions, together  with  the  census  that  may  be  taken  under  the  direction  of 
the  Congress  of  the  United  States,  in  the  year  one  thousand  eight  hun- 
dred and  fifty,  and  every  subsequent  ten  years,  shall  serve  as  the  basis 
of  representation  in  both  houses  of  the  Legislature." 

Now,  sir,  we  see  that  the  founders  of  the  old  Constitution  considered 
it  was  necessary  to  get  at  the  facts  with  some  caro.    They  provided  for 


two  enumerations  in  the  early  history  of  the  State — one  in  eighteen 
hundred  and  fifty-two,  and  another  in  eighteen  hundred  and  fifty-five. 
The  basis  of  representation  was  fixed  by  population,  and  not  by 
voters;  and  I  do  not  understand  that  the  view  of  my  friend,  the  gentle- 
man from  San  Joaquin,  is  a  correct  one.  Population  is  the  basis  of 
representation,  and  not  voting.  If  we  have  the  Chinaman  here,  and  if 
we  have  the  Chinaman  in  San  Francisco,  he  is  a  part  of  the  population 
of  the  State.  As  far  as  he  has  property  he  is  taxed.  We  want  repre- 
sentation on  population. 

Mr.  TERRY.  Have  the  Indian  tribes  in  any  Territory  or  any  State 
ever  been  counted  as  population? 

Mb.  BARNES.    No,  sir;  and  I  will  tell  you  why 

Mb.  terry.  Or  the  slave  population  in  the  South,  except  for  the 
three  to  five 

Mb.  BARNES.  I  do  not  care  how  many  thev  got.  They  were  a 
basis  of  representation  in  the  South,  as  everybody  knows,  and  the  South 
got  its  representation  on  the  basis  of  the  slave  population.  There  was  a 
compromise,  which  never  was  satisfactory  to  the  South.  But  they  did 
finally  get  it.  It  was  reluctantly  yielded.  The  South  always  did  win, 
because  the  South  furnished  the  brains  of  the  Democratic  party.  I  beg 
pardon ;  there  is  so  much  conversation  going  on  here  that  it  disturbs  my 
feeble  mind;  but  it  waa  a  basis  of  representation.  Why  were  the 
Indians  not  made  a  basis  of  representation?  Because  they  were  not 
taxed.  That  was  the  reason.  The  Indian  was  put  aside  upon  a  reserva- 
tion. He  was  the  ward  of  the"  Government,  and  the  Government  sup- 
ported him,  and  it  imposed  no  taxes  upon  him  whatever.  If  the  Indian 
had  been  taxed  as  we  tax  the  Chinese,  he  would  have  been  a  basis  of 
representation.  If  there  are  ten  or  fifteen  thousand  Chinese  in  San 
Francisco  who  are  taxed,  and  who  are  not  the  wards  of  the  Govern- 
ment, that  city  is  entitled  to  representatiop  upon  that  basis,  and  you 
can  argue  the  question  logically,  it  seems  to  me,  upon^no  other  ^und. 

What  is  proposed  here  now?  That  we  shall  take  the  Presidential  vote 
of  eighteen  hundred  and  seventy-six  as  a  basis  for  the  apportionment 
of  the  population  of  this  State.  That  is  an  entire  departure  from  the 
system  proposed  by  the  founders  of  this  Constitution.  They  had  a  care- 
ful enumeration  of  the  population  of  this  State,  two  within  three  years, 
in  view  of  the  enormous  growth  that  was  going  on ;  that  was  taken  with 
the  census  of  the  United  Slates.  Now  it  is  proposed  that  the  vote  of  this 
State  shall  be  taken  as  a  basis  of  representation.  It  is  a  violation,  it  seems 
to  me,  of  every  principle,  and  if  you  are  going  to  take  the  vote  of 
eighteen  hundred  and  seventy-six,  what  reason  is  there  for  select- 
ing that  ?  We  have  had  elections  since ;  if  votes  are  to  be  the  basis,  why 
not  take  the  last  election  that  was  had,  when  this  Convention  was  called? 
Why  not  take  the  vote  of  the  State  upon  the  question  of  the  Constitu- 
tional Convention,  or  any  other  question  that  was  ever  submitted  to  the 
people?  It  is  not  right,  it  is  not  just,  and  I  submit  that  this  Conven- 
tion has  not  before  it,  or  in  its  possession,  the  proper  data  to  reapportion 
this  State.  Mr.  Cross  says  that  we  have  all  a  pretty  good  idea  of  what 
the  population  of  the  different  portions  of  the  State  are.  The  gentle- 
man may  have  a  pretty  good  idea  of  the  population  of  his  county,  but 
before  I  could  consent  to  vote  for  any  basis  of  representation  there,  I 
should  want  to  know  with  some  certainty.  There  is  no  more  reason  for 
taking  the  vote  in  a  Presidential  election  than  in  a  Gubernatorial  elec- 
tion; they  differ  as  much  upon  the  elements  as  anything  else;  bad 
weather  and  bad  roods,  fair  weather  and  good  roads,  make  a  difference, 
sometimes,  of  one  third  of  the  entire  vote  of  an  election.  To  say  that 
we  shall  determine  by  the  vote  would  be  to  undertake  to  do  something 
absolutely  impossible.  We  would  want  fo  know  what  the  condition  of 
the  roads  were;  what  the  state  of  the  farming  interests  were,  whether 
they  could  get  out  or  not ;  almost  whether  the  people  were  sick  oi  well, 
and  what  the  domestic  details  of  the  families  in  the  districta  of  this 
State  were,  before  we  could  undertake  to  determine  upon  any  such  thing. 
I  hope  there  will  be  no  attempt  made  in  this  Convention  to  change 
the  apportionment  so  recently  made  by  the  Legislature.  We  fought 
lonjf  and  hard  enough  for  that — now  the  first  time  they  get  a  dip  at  us 
again  they  try  to  make  a  new  basis  of  representation.  This  is  like  all 
the  other  attempts  to  apportion  this  State,  they  have  always  been  in  the 
interest  of  some  other  place  or  some  other  portion  of  the  State  than  San 
Francisco.  I  say  it  ought  not  to  be  dealt  with  at  all,  it  should  be  left  to 
the  time,  when,  in  the  course  of  two  years,  we  shall  have  the  enumer- 
ation made  by  the  Government  of  the  United  States.  It  should  be  left, 
as  the  gentleman  from  Sierra  suggests,  putting  in  section  six  of  the  old 
Constitution,  and  portions  of  section  twenty-nine,  and  we  shall  not  do 
anybody  any  injustice.  If  the  motion  of  the  gentleman  from  Sierra 
prevails  I  propose  to  offer  as  a  substitute  for  section  six  the  following: 

"  The  number  of  Senators  and  members  of  Assembly  shall  be  6x«d 
by  the  tiegislature  and  ap|K>rlioned  among  the  several  counties  and 
districts,  to  be  designated  by  law,  according  to  the  number  of  inhabit- 
ants. The  number  of  members  of  Assembly  shall  not  be  more  than 
eighty,  and  until  the  Legislature  shall  so  direct  the  apportionment  of 
representation  and  adjustment  of  districts  shall  be  as  now  provided  by 
law.  The  census  that  may  be  taken  under  the  direction  of  the  Congress 
of  the  United  States  in  the  year  eighteen  hundred  and  eighty,  and  at 
every  subsequent  ten  years,  shall  serve  as  a  basis  of  representation  in 
both  houses  of  the  Legislature." 

It  would  be  a  remarkable  thing  if  the  suggestion  of  my  friend  Mans- 
field should  prevail,  and  representation  should  be  based  upon  the  Presi- 
dential vote  of  this  State  in  eighteen  hundred  and  seventy-six.  It 
would  be  an  anomaly,  sir,  so  far  as  any  adjustment  of  representation  is 
concerned.  If  any  vote  is  to  be  taken  I  do  not  see  why  tne  last  vote  ia 
not  the  best.  You  might  as  well  take  the  largest  vote  as  the  smallest 
It  shows  nothing,  it  proves  nothing. 

BEIIARKS   OF   MR.   CROSS. 

^R.  CROSS.  Mr.  Chairman:  It  seems  to  me  that  this  question  of 
what  should  be  the  basis  of  representation  in  the  Legislature,  is  an 
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important  question,  and  one  that  we  ought  to  deal  with  in  a  direct  man- 
ner. As  I  understand  the  principle  of  a  representative  government,  it 
is  this,  that  every  man  who  has  a  right  to  participate  in  the  affairs  of 
government,  has  a  right  to  be  heard  equally  with  every  other  man  who 
has  a  right  to  participate  in  the  affairs  of  government,  without  reference 
tc  where  he  resides.  Under  the  original  idea  of  democratic  government, 
in  small  communities  all  the  members  of  a  particular  society  met  in  one 
place  and  held  a  town  meeting,  and  there  expressed  their  vote  in  person. 
When  the  communities  became  populous,  ana  the  State  Urge,  this  became 
impracticable,  and  then  men  began  to  combine  and  to  speak  in  large  num- 
bers through  small  numbers  called  representatives.  It  was  intended  that 
the  vote  of  one  man  in  one  locality  should  have  as  much  weight  as  the 
vote  of  another  man  in  another  locality.  I  know  of  no  reason  why  the 
man  who  happens  to  live  in  Alpine  County  should  not  have  as  much 
right  as  the  man  who  lives  in  San  Francisco;  nor  do  I  know  of  any 
proper  rule  by  which  a  Chinaman  should  be  entitled  to  as  much  voice 
m  the  government  of  this  State  as  a  white  man.  Now,  sir,  if  we  make 
the  population  the  basis,  I  am  not  sure  that  it  would  be  an  advantage 
to  colonize  these  Chinamen. 

Mb.  BARNES.    You  can  have  ours. 

Mk.  cross.  It  seems  to  me  that  one  man,  residing  in  one  portion, 
has  a  right  to  as  much  influence  as  another.  Take  the  Presidential  vote. 
It  seems  to  me  that  those  who  have  a  right  to  participate  in  the  aSairs 
of  government  is  the  true  basis,  and  that  perhaps  the  Presidential  vote 
is  the  proper  basis  for  two  reasons :  one  reason  is  that  that  vote  was  a 
very  full  one  all  over  the  State.  I  believe  it  has  been  claimed  that  in 
some  pjaces  it  was  almost  too  full.  And  if  at  such  a  time  any  portion 
of  the  people  do  not  participate,  I  do  not  believe  they  deserve  much 
consideration  from  any  legislative  body.  I  understand  the  case  of  the 
County  of  Alameda,  in  which  the  population  has  grown  enormously ;  I 
can  understand  the  case  of  Los  Angeles,  in  which  the  population  has 
very  largely  increased;  and  I  can  understand  the  case  of  other  counties, 
in  which  the  population  has  very  largely  diminished.  I  think  it  is  right 
and  proper  that  this  Convention  should  fix  the  basis  of  representation. 
I  was  in  favor  of  large  legislative  bodies,  especially  the  lower  house.  It 
is  the  only  place  where  the  people  directly  touch  the  affairs  of  the 
government.  It  is  the  only  place  in  which  the  people  almost  directly 
speak  their  wishes.  The  executive  department  rests  with  a  very  few 
men,  and  they  cannot  be  acquainted  witn  the  great  body  of  the  people, 
and  thus  the  legislative  department  is  the  representative  department  of 
the  State.  This  State  has  an  immense  area,  and  with  a  representation  of 
sixty  and  thirty  we  shall  have  one  man  representing  two  thousand 
square  miles;  and,  sir,  in  a  body  like  the  Assembly  of  the  State  of  Cali- 
fornia, I  undertake  to  say  it  is  impossible  for  one  man  to  represent  two 
thousand  square  miles.  I  believe  we  should  have  a  larger  Assembly. 
There  should  be  a  more  liberal  representation.  If  we  had  one  hundred 
and  forty  in  the  two  houses  of  the  Legislature,  we  should  still  have  each 
member  of  the  Legislature  representing  something  like  six  thousand 
people,  and  as  the  State  grows  the  number  would  be  increased  to  three 
or  four  times  what  it  is  now.  The  cases  of  Massachusetts,  New  York, 
and  Rhode  Island  have  been  cited  here.  They  have  comparatively 
small  legislative  bodies,  in  comparison  with  the  population,  and  yet  the 
territory  which  each  member  represents  is  comparatively  very  small. 
While  Chinamen  are  not  entitled  to  representation  it  seems  to  me  that 
there  should  be  a  large  and  liberal  representation  in  the  Assembly. 

BIMAHKS  OF  MR.   LABKIR. 

Mb.  LARKIN.  Mr.  Chairman-.  The  argument  of  the  gentleman 
trom  San  Francisco  upon  the  basis  of  representation  upon  population  is 
certainly  an  argument  that  that  gentleman  should  not  use  if  he  is  a 
representative  of  the  people,  and  not  of  Dupont  street  and  the  Barbary 
C<»st.  He  objects  to  the  last  Presidential  vote,  and  yet  I  believe  it  was 
conceded  in  San  Francisco  that  that  vote  was  some  fifteen  thousand 
more  than  thev  were  entitled  to.  Still  he  objects  to  taking  that  as  a 
basis  for  San  Francisco.  It  has  been  found  in  New  York  and  Ohio, 
where  there  are  large  cities,  that  the  interests  of  these  cities  have 
demanded  that  they  should  not  have  to  exceed  one  fifth  of  the  repre- 
sentation of  the  State.  I  am  satisfied  that' San  Francisco's  interests 
have  been  protected  as  much  by  the  people  of  this  State  outside  of  San 
Francisco  as  it  heis  been  by  her  own  representatives.  Now,  so  far  as 
this  question  is  concerned,  if  we  don't  adopt  the  proposition  to  allow 
each  county  in  the  State  a  representative,  let  us  adopt  the  old  section 
and  leave  it  to  the  Legislature.  If  this~body  is  not  willing  to  act  upon 
that  proposition,  the  time  will  come,  and  come  soon,  when  the  people  of 
this  whole  State  will  demand  that  they  be  represented,  as  they  should, 
in  the  Legislature  of  this  State.  I  am  not  in  favor  of  limiting  the 
number.  If  there  is  to  be  any  limitation,  I  prefer  to  fix  a  minimum 
rather  than  a  maximum.  Provide  that  it  should  not  be  less  than  thirty 
Senators  and  not  less  than  ninety  Assemblymen,  and  leave  it  to  the 
Legislature  to  provide  that  each  county  should  have  a  representative. 
These  counties  that  have  been  formed  under  some  mining  excitement, 
or  Ibme  temporary  excitement  from  some  other  cause,  they  will  be 
weeded  out.  It  will  be  the  duty  of  the  State.  I  hope  this  Convention 
will  determine,  if  they  cannot  give  to  each  county  a  representative,  to 
leave  it  to  the  Legislature  to  determine  the  number  of  representatives. 

Mb.  MANSFIELD.  Mr.  Chairman:  The  adoption  of  the  present 
clause  is  a  continuance  of  the  injustice  which  I  protest  against.  Los 
Angeles  County  is  not  fairly  represented,  as  every  member  here  knows. 
The  only  body  that  can  give  us  relief  is  tjiis  Convention.  The  Legisla- 
tures do  not  do  it,  and  I  ask  for  the  consideration  of  my  amendment, 
which  I  submitted  a  short  time  ago. 

BEUABES  or  MS.   BABNKS. 

Mb.  BARNES.  Mr.  Chairman :  I  did  not  catch  the  first  part  of  the 
observations  of  my  friend  from  El  Dorado,  but  I  understood  him  to 


assert  several  things  in  which  I  think  he  is  mistaken.    He  sayt  that 
everybody  admits  that  we  hod  fifteen  thousand  fraudulent  votes- — 

Mr.  LARKIN.    Respectable  men. 

Mr.  BARNES.  Well,  that  comes  with  a  bad  grace.  The  gentleman 
is  entirely  incorrect.  Various  reports  went  about  through  the  country, 
and  probably  the  first  report  of  it  reached  the  gentleman.  The  whole 
subject  was  pretty  thoroughly  investigated  there,  and  althouj^h  it  was 
decided  that  there  was  some  wrongful  voting  there  all  around,  it  did  not 
reach  to  anything  like  that  number.  There  may  have  been  two  or 
three  thousand  votes  that  were  out  of  order,  but  certainly  not  to  exceed 
that.  I  attended  the  examination  when  the  County  Clerk  was  exam- 
ined, and  he  came  off  triumphantly  acquitted.  I  undertake  to  say  that 
the  vote  in  San  Francisco,  as  a  rule,  is  as  fair  as  any  vote  the  gentlemen 
ever  received.  I  did  not  understand  what  he  said  about  my  represent- 
ing the  people,  but  he  does  not  regret  my  presence  here  more  than  I  do ; 
and  I  only  wish  that  whenever  gentlemen  have  anything  to  say  to  me, 
that  they  got  more  votes  than  I  did  for  the  Constitutional  Convention, 
to  remember  that  I  thank  my  friends  from  the  bottom  of  my  soul  who 
voted  against  me,  and  I  only  wish  there  had  been  about  three  thousand 
more  or  them,  and  I  would  not  have  been  here. 

Now,  he  says  there  is  no  such  thing  as  representation  by  population, 
and  he  talks  like  a  statesman — rather  an  ignorant  statesman — [Laugh- 
ter], as  to  what  is  a  basis  of  representation.  Why,  the  Constitution  of 
the  United  States,  which,  until  this  body  met,  was  a  respectable  author- 
ity, and  a  man  could  present  some  of  his  views  and  put  his  back 
up  against  and  defy  the  enemies  of  good  government,  has  something  to 
say  on  this  subject.  I  do  not  suppose  it  is  worth  anything  to  the  gentle- 
man from  El  Dorado,  and  probably  if  he  could  have  the  re-creation  of 
this  government  he  could  make  a  much  better  Constitution  than  Wash- 
ington and  the  rest  of  the  gentlemen  who  had  that  work  in  hand.  I 
only  wish  that  the  gcnleman  from  El  Dorado  had  lived  in  that  time. 
Now,  as  I  say,  this  heavy  old  humbug,  the  Constitution  of  the  United 
States,  in  section  two,  of  article  one,  makes  some  allusions  to  this  subject. 
It  provides  for  the  composition  of  the  House  of  Representatives,  and 
for  the  electors,  and  as  to  representation,  and  taxes,  and  I  was  under 
the  impression  that  "  representatives  and  direct  taxation  should  be 
apportioned  among  the  several  States  within  this  Union  according  to 
thtfir  respective  numbers."     Numbert,  not  citizenship. 

Mr.  LARKIN.    Has  that  any  reference  to  this  StateT 

M|.  BARNES.  If  the  gentleman  will  allow  me  I  wilt  undertake  to 
instruct  him  so  that  he  won't  get  up  again  on  this  floor  without  inform- 
ing himself  a  little  on  the  subject  about  which  he  proposes  to  talk.  The 
Constitution  of  the  United  States  says: 

"Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this. Union,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to  service  for 
a  term  of  years,  and  excluding  Indians  not  taxed,  three  fifths  of  all 
other  persons." 

There  is  no  question  there  as  to  the  basis  of  representation.  It  was 
simply  the  number  of  free  persons,  including  those  bound  for  service  for 
a  term  of  years,  and  excluding  Indians  not  taxed,  and  three  fifths  of  all 
other  persons,  so  that  the  basis  of  representation  was  all  free  persons  in 
the  State,  including  those  bound  to  service  for  a  term  of  years,  exclud- 
ing Indians  not  taxed,  and  three  fifths  of  the  slaves. 

"  The  actual  enumeration  shall  be  made  within  three  years  after  the 
first  Congress  of  the  United  States,  and  within  every  subsequent  term  of 
ten  years,  in  such  manner  as  they  shall  by  law  direct." 

Article  fourteen  of  the  Constitution  deals  simply  with  the  question  of 
citizenship,  and  not  with  population. 

"  All  persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside." 

The  committee  will  observe  the  difference  between  the  basis  of  repre- 
sentation on  population  and  citizenship.  Citizenship  is  one  thing;  pop- 
ulation for  the  purpose  of  representation  is  another,  and  the  idea  that 
underlies  the  whole  doctrine  of  representation  is  that  while  a  man  shall 
only  be  entitled  to  vote  upon  possessing  certain  qualifications,  either 
having  been  bom  upon  the  soil  or  taken  the  oath  of  allegiance  to  the 
Government,  every  man  paying  taxes  is  entitled  to  representation  upon 
that  basis.  That  is  the  principle,  sir,  and  it  cannot  be  denied.  I  do  not 
undertake  to  say  to  what  extent,  because  I  do  not  know,  the  Chinese 
population  have  been  made  a  basis  of  representation  in  that  city.  If 
they  have  not  been  included,  upon  every  principle  of  g|ovemment,  they 
ought  to  be  included,  and  I  do  not  think  the  exception  made  in  the 
report  of  the  committee  ought  to  stand.  I  think  that  San  Francisco, 
and  every  other  portion  of  the  State,  is  entitled  to  representation  upon 
this  population,  because  this  population,  whether  citizens  or  not,  pays 
taxes.  They  have  got  to  be  provided  for.  Tl)e  whole  B;r>tem  of  gov- 
ernment reaches  them.  For  them  hospitals  are  built,  jails  are  con- 
structed, and  the  whole  system  of  government  revolves  about  them  as 
much  as  it  does  about  the  voter.  And  while  they  cannot  vote  they  are 
population,  and  in  the  apportionment  made  under  the  laws  of  the 
United  States  to-day  for  our  representation  in  Congress,  Chinainen  are 
just  as  much  apart  of  population  for  the  purpose  of  determining  our 
population  to  give  us  representation  in  Congress  as  the  noblest  white 
man  who  lives. 

Now,  sir,  we  have  another  illustration  of  this  same  principle  of  popu- 
lation. While  the  idea  of  the  statesman  from  £1  Dorado  is  that  nobody 
is  entitled  to  be  represented  except  the  voter,  I  certainly  think  he  is 
mistaken  in  that  view,  because  in  our  population  are  counted  women. 
Now,  women  cannot  vote,  and  yet  they  are  a  basis  of  population  upon 
which  representation  is  based.  Boys  under  twenty -one,  and  girls  under 
eighteen,  are  a  portion  of  the  population,  and  they  are  taken  into 
account  in  our  basis  of  representation ;  and  yet  they  would  be  excluded 
upon  the  doctrine  propounded  by  the  gentleman  from  £1  Dorado.    Now, 
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the  whole  people  are  population.  It  is  not  merely  the  voter,  who  has 
the  ballot  and  can  go  to  the  polls  and  vote,  but  it  is  the  people,  men, 
women,  and  children.  It  is  everybody — ell  free  persons — under  the 
Constitution  of  the  United  States.  If  you  could  suppose  such  a  thing  as 
is  suggested  by  Mr.  Wilson 

Mr.  BOLFE.  Has  not  the  Convention  acted  upon  the  fact  that  the 
Chinese  population  are  not  free  but  are  coolie  slaves? 

Mb.  BAKNES.  Exactly;  but  as  long  as  they  are  here  they  are  pop- 
ulation. 

Mb.  ROLFE.    Are  they  free  personsT 

Mb.  BARNES.  I  do  not  know  that  that  makes  any  difference  on 
the  basis  of  representation.  It  is  a  very  good  reason  why  they  ought  to 
go,  but  as  long  as  they  are  here,  as  long  as  they  are  taxed,  and  are  a 
part  of  the  population  of  this  State,  they  ought  to  be  entitled  to  repre- 
sentation. 

Mr.  BOXiFE.    Would  you  read  from  the  Constitution 

Mb.  BEERSTECHEB.  I  rise  t»  a  point  of  order.  On  Monday  I 
introduced  a  resolution,  which  was  adopted  by  this  Convention,  that 
speakers  should  con6ne  themselves  to  the  immediate  subject  under 
consideration.  I  hope,  Mr.  Chairman,  that  hereafter  speakers  will  be 
confined  to  the  immediate  section  under  consideration. 

Thi  CHAIRMAN.     The  point  of  order  is  not  well  taken. 

Mb.  8TEDMAN.     I  rise  to  a  point  of  order. 

Thi  CHAIRMAN.    State  your  point  of  order. 

Mr.  STEDMAN.  We  have  a  rule  which  prescribes  that  no  gentle- 
man shall  speak  longer  than  fifteen  minutes  and  not  more  than  once 
on  any  question.  The  gentleman  is  now  speaking  the  second  time  on 
the  question. 

Thb  CHAIRMAN.  The  time  has  not  yet  expired.  The  Chair  will 
announce  the  time. 

[Cries  of"  Leave,"  "leave."] 

Mr.  BARNES.  Thank  you,  gentlemen.  Mr.  Chairman  :  If  the  Chi- 
naman owns  any  property  he  is  taxed,  he  belongs  to  that  population 
which  is  taxed,  and  which  ought  to  be  made  the  Msis  of  representation 
as  far  as  population  is  concerned.  That  is  the  view  taken  by  the  Con- 
stitution of  the  United  States,  and  it  ought  to  be  the  view  taken  of  it 
here. 

BIHABKS   OF   UB.    AYIB8. 

Mb.  AYERS.  Mr.  Chairman :  We  are  here  not  only  for  the  purpose 
of  taking  into  consideration  all  these  questions,  but  we  are  n#e  to 
rectify  abuses  which  exist  under  the  present  laws.  The  gentleman 
from  San  Francisco  is  perhaps  well  satisfied  with  the  apportionment  as 
it  now  exists.  So,  pernaps,  are  gentlemen  from  other  portions  of  the 
State.  I  can  well  understand  it ;  but  I  say  right  here  that  there  could 
be  no  more  unjust  apportionment  than  that  which  we  now  have,  and  in 
behalf  of  the  section  which  I  represent  I  shall  endeavor  here  to  rectify 
the  error  which  now  exists,  for  it  is  a  grave  one.  I  shall  merely  call 
the  attention  of  the  committee  to  these  figures.  Based  upon  the  vote  of 
eighteen  hundred  and  seventy-six,  Los  Angeles  has  one  representative 
in  the  Legislature  to  two  thousand  two  hundred  and  nineteen  votes  ; 
San  Francisco  has  one  representative  in  the  Legislature  to  every  one 
thousand  three  hundred  and  sixty-six ;  Santa  Clara  has  one  represen- 
tative to  everyone  thousand  two  hundred  and  eighty  votes;  Nevada 
one  representative  to  every  one  thousand  and  fifty-one  votes;  and 
Amador,  mirabiU  dicta,  has  one  representative  for  eight  hundred  and 
twenty-nine  votes.  Now  I  ask  you  whether  there  is  anything  fair,  just, 
or  decent  in  that  apportionment?  That  Los  Angeles  should  have  one 
representative  to  two  thousand  two  hundred  and  nineteen  votes,  while 
Amador  has  one  for  every  eight  hundred  and  twenty-nine  votes.  I  say 
we  can  rectify  that  in  this  Constitution.  We  can  at  least  rectify  it  up  to 
the  time  of  the  next  census.     There  will  be  no  apportionment 

Mr.  FILCHEB.  Placer  has  one  for  every  one  thousand  six  hundred 
and  fifty  votes. 

Mr.  AYERS.  If  we  should  adopt  the  old  Constitution  without  refer- 
ence to  making  a  new  apportionment,  our  county  would  continue  to  be 
represented  as  it  is  up  to  the  year  eighteen  hundred  and  eighty-two, 
fo<ir  more  years  to  go  on,  and  I  say  that  we  can  do  justice  in  this  Con- 
stitution just  as  well  as  we  can  in  the  Legislature  after  the  census  of  the 
population  has  been  taken.  I  believe  tnat  it  would  be  proper  to  take 
the  Presidential  vote  as  the  basis  to  reapportion  this  State,  and  I  hope 
that  any  action  of  this  Convention  upon  the  subject  will  take  that  as  its 
basis. 

BXUABKS  or  HB.  SBAPTKB. 

Mb.  SHAFTER.  Mr.  Chairman :  I  have  a  word  to  say  in  regard  to 
representation  on  the  basis  of  population.  I  fully  agree  with  the  gen- 
tleman from  San  Francisco,  Colonel  Barnes,  about  the  sense  of  the  term 
population.  I  take  it  that  it  means  all  people,  black,  white,  and  yellow. 
The  term  covera  every  human  being,  and  the  Constitution  of  the  United 
States  is  correctly  in  point  as  an  authority.  The  word  "numbers"  is 
used,  the  word  "people"  is  used,  and  the  word  "population"  is  used, 
and  the  basis  of  representation  undertaken  to  be  declared.  They  found 
it  necessary  to  deduct  out  of  the  word  "population"  or  "numbers" 
certain  classes  of  persons,  and  they  expressly  excepted  them  out  of  that, 
and  they  made  the  exception  because  they  were  included  in  the  generic 
term  first  used.  Exceptions  always  come  out  of  something  stated  oefore. 
The  word  "numbers"  was  diminished  by  "Indians  not  taxed."  Indians 
that  were  taxed  were  left  in  the  numbers.  In  the  Western  States  the 
Oneida  Indians,  and  some  others,  were  taxed,  and  they  were  included 
in  the  basis  of  representatives,  while  the  Ojibbeways,  and  Poltawatoraies, 
and  others  were  excluded  because  they  were  not  taxed.  But  "  popula- 
tion" and  "numbers"  included  all  these  persons,  and  those  were  left 
out  which. fell  within  the  exception,  and  those  who  did  not  were  counted 
in  the  basis  of  representation.  Now,  it  has  been  just  so  here  in  Califor- 
nia. Everybody  nas  been  included  under  the  t«rm  population.  Whether 
it  is  proper  to  exclude  Chinamen  is  anoUier  question,  but  the  Constitu- 


tion does  not  afiect  the  matter  in  any  way  whatever.  If  we  want  to 
represent  the  Diggers  here  we  have  a  right  to  put  them  in.  It  is  simply 
a  question  of  expediency  as  to  whether  the  Chinaman  shall  be  repre- 
sented or  not.  The  representative  must  come  from  the  voting  class,  but 
he  is  to  represent  the  interest  and  protect  the  rights  of  all  the  people, 
and  somebody  or  other  ought  to  protect  them.  Whether  it  is  best  or  not 
best  is  a  question  for  the  Convention  to  settle. 

Now,  as  regards  the  position  of  the  gentleman  from  Los  Angeles.  He 
does  not  deny  that  population  is  the  basis  of  representation ;  but  yon 
have  got  to  ascertain  it  in  some  way  or  other.  Thev  say  that  they  are 
not  represented,  and  they  want  some  means  adopted  by  which  they  will 
approximate  the  population  and  place  them  in  a  better  position.  Now, 
ii  that  could  be  done  safely  I  should  be  inclined  to  favor  it.  Whether 
the  vote  is  a  correct  indication  of  population,  or  whether  it  is  in  the  same 
ratio  in  different  localities,  is  a  question  open  to  inquiry.  So  general  an 
election  as  the  Presidential  election  may  give  an  approximately  correct 
idea  of  the  population,  and  if  that  would  be  the  case,  and  there  are  no 
exceptional  facts  that  I  do  not  readily  see,  I  do  not  sec  why  that  should 
not  be  effected  for  the  next  election,  and  let  the  Legislature  of  eighteen 
hundred  and  eighty -one  oreighteen  hundred  and  eighty-two  make  it  right. 
There  have  been  gross  wrongs  perpetrated  in  this  State  upon  that  matter. 
I  came  here  in  eighteen  hundred  and  sixty-one,  and  that  accomplished 
man.  Governor  Downey,  interested  himself  very  much  in  the  matter. 
The  pony  express  brought  the  census  across  the  continent,  and  there  was 
El  Dorado,  a  very  respectable  county  and  very  respectably  represented, 
with  four  Senators  and  eight  members  of  the  Assembly.  It  was  said  in 
express  terms,  you  mining  counties  have  got  the  Legislature  now,  and  if 
you  do  not  keep  up  the  cow  counties  will  get  it  and  take  the  power  out  of 
your  hands,  and  it  was  offered  as  a  reason  why  this  apportionment 
should  be  changed.  It  was  partially  remedied  then.  In  regard  to  San 
Francisco,  I  am  willing  to  say  that  the  fractions  were  taken  against  the 
city — the  prejudice  was  Hi;ainst  the  city.  ■  In  eighteen  hundred  arid 
sixty-three,  the  Constitution  being  in  force,  we  were  required  to  have 
an  enumeration  in  eighteen  hundred  and  sixty-five.  The  Legisla- 
ture of  eighteen  hundred  and  sixty-three  pastsed  a  bill  providing  for  an 
enumeration  in  eighteen  hundred  and  sixty-five,  and  the  Governorput  it 
in  his  pocket  becau!«  it  was  going  to  cost  some  money.  We  did  not  hava 
any  aj>portionment  because  he  would  not  sign  that  bill,  and  the  cjty 
was  deprived  of  the  repreeentatinn  that  they  sought.  Four  years  ago  they 
suoceeaed  in  getting  in  some  apportionment.  Now,  sir,  if  you  are  going 
to  let  this  provision  stand  as  it  is,  that  in  the  enumeration  all  Chinese 
should  be  excluded,  I  do  not  know  of  any  reason  why  all  aliens  should  not 
be  excluded;  certainly  all  aliens  who  have  not  filed  their  declarations 
should  be  excluded  if  the  Chinese  are.  I  am  satisfied  that  this  appor- 
tionment better  be  left  to  the  licglslature  itself,  except  in  pursuance  of 
the  idea  of  the  gentleman  from  Los  Angeles,  if  the  Convention  should 
see  fit  to  provide  temporarily  for  these  difficulties,  and  then  leave  it  to 
the  Legislature  after  eighteen  hundred  and  eighty.  I  am  satisfied  that 
Los  Angeles  is  suffering  great  injustice.  I  am  inclined  to  support  Col- 
onel Barnes'  proposition,  and  I  am  perfectly  satisfied  with  the  old 
Constitution. 

BEHIBES  OF  HB.   XSTIB. 

Mr.  ESTEE.  Mr.  Chairman :  For  instance,  you  take  San  Fran- 
cisco, and  under  the  same  theory,  if  the  vote  of  eighteen  hundred 
and  seventy-six  is  to  be  the  test,  San  Francisco  would  have  about 
twenty-five  Assemblymen,  because  in  eighteen  hundred  and  seventy-six 
there  were  polled  forty-one  thousand  six  hundred  and  forty-six  votes  in 
that  city,  and  whenever  you  open  this  question  on  the  theory  that  at 
the  next  Legislature  it  is  neces.sary  to  have  a  new  apportionment  for 
that  session  only,  you  will  open  it  for  all  these  counties.  I  apprehend 
that  Alameda  would  come  in,  because  I  understand  the  population  has 
increased  very  largely  there.  I  think  a  good  way  is  to  leave  that  as  it 
is  for  the  next  session  of  the  Legislature.  As  to  the  representation  of 
Chinese,  I  agree  with  Colonel  Barnes  in  one  proposition :  that  they  are 
population,  and  should  be  taken  as  population,  because  otherwise  we 
might  lose  our  Congressional  representation  on  that  basis.  I  find  that 
San  Francisco  has  no  greater  proportiui}  of  Chinamen  than  other  por- 
tions of  the  State..  I  find  in  eigtiteen  hundred  and  seventy,  according 
to  the  United  States  census^  there  were  one  hundred  and  forty-nine 
thousand  four  hundred  and  seventy-three  inhabitants  in  San  Francisco, 
twelve  thousand  and  thirty  of  whom  are  Chinese.  Take  San  Joaquin, 
with  twenty-one  thousand  and  fitly,  there  are  one  thousand  six  hundred 
and  twenty-nine  Chinese.  There  the,  proportion  would  bo  a  little  less. 
Take  Yuba,  population  ten  thousand  eight  hundred  and  fifty-one,  Chi- 
nese two  thousand  three  hundred  and  thirty-nine,  and  so  with  several 
of  the  counties.  In  fact,  take  El  Dorado.  The  total  number  of  inhab- 
itants is  ten  thousand  three  hundred  and  nine,  while  the  Chinese 
number  one  thousand  five  hundred  and  eighty-two.  So  that  it  has 
no  local  significance. 

Mr.  LARKIN.  The  census  takers  of  that  county  were  very  auiet 
men.  It  has  nothing  correct,  and  the  population  as  taken  is  nownere 
near  right. 

Mb.  ESTEE.  That  is  the  old.  argument,  that  the  census  was  taken 
wrong,  because  the  rule  applies  to  other  counties  as  well  as  El  Dorado. 
I  find  that  Alpine  has  six  hundred  and  eighty-five  inhabitants, 
eighty  of  whom  are  Chinese.  I  only  refer  to  that  to  show  that  it 
has  no  local  significance.  I  understand  that  there  are  too  many 
Chinese  in  San  Francisco,  as  there  are  too  many  in  other  counties.  But 
if  the  State  should  establish  a  rule  that  Chinese  should  not  be  counted, 
then  Congress  might  say  that  they  should  not  be  counted  for  the  purpose 
of  Congressional  representation.  Now,  it  is  true  that  the  gentleman 
may  state  that  the  Chinese  will  not  be  here  at  the  next  apportionment, 
but  I  apprehend,  although  my  friend  from  San  Francisco  saj's  the 
Chinamen  must  go,  that  they  will  not  be  away  before  the  next  appor- 
tionment.   They  will  be  here  still,  and  while  they  do  not  vote,  they  are 
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fwpulAtion  for  all  the  purposes  of  representation.  I  hope  that  the  sec- 
sion  will  either  be  left  as  it  is,  or  that  the  old  section  will  be  adopted, 
and  for  this  reason,  that  the  people  are  satisfied  with  the  present  appor- 
tionment. I  warn  the  gentleman  from  Yolo  that  if  he  got  anythine 
of  the  kind  be  proposes  into  this  Constitution  the  Constitution  would 
fall  by  its  own  weight. 

Mk.  EDGERTON.    That  has  been  voted  down. 

Mb.  ESTEE.  I  understood  it  was  before  the  house.  I  will  not 
address  the  bouse  upon  a  (Question  that  is  not  before  it, 

Mr.  DAVIS.  Mr.  Chairman :  I  believe  that  the  law  as  it  now 
stands,  leaving  the  Legislature  to  regulate  this  matter,  Would  snit  my 
constituents  best  I  hope  that  we  will  arrive  at  a  vote  without  spending 
much  qiore  time  in  this  discussion. 

RXUABKS   OF   UB.    HAOXB. 

Mb.  nAGER.  Mr.  Chairman  :  There  was  a  Committee  on  Apportion- 
ment and  Representation  which  should  have  reported  upon  this  matter. 
I  think  we  ought  to  defer  this  matter  until  that  committee  make  their 
report  if  they  have  not  done  so.  I  have  no  recollection  that  the  com- 
mittee has  made  its  rejMrt.  It  is  a  large  committee,  of  which  Mr. 
Murphy,  of  Del  Norte,  is  Chairman.  I  do  not  know  that  they  have 
made  any  report.  Some  of  the  members  perhaps  may  know,  but  if  we 
had  a  report  of  that  committee,  perhaps  it  would  offer  a  better  basis  for 
our  argument  than  we  now  have.  As  far  back  as  I  can  remember  it 
has  always  been  a  matter  of  contest  as  to  how  they  should  bo  repre- 
sented properly  in  the  Legislature.  I  think  we  ought  to  have  in  -the 
Constitution  a  just  and  innexible  rule  that  will  control  the  matter  in  the 
future.  I  do  not  believe  in  the  provisions  contained'in  the  old  Consti- 
tution at  all.  It  has  been  unsatisfactory  in  its  operation,  and  has  caused 
all  the  contests  heretofore,  in  the  struggles  to  obtain  and  e^joy  a  lai^e 
representation  in  some  parts  of  the  State.  Representation  should  be 
baised  on  population.  That  is  a  rule  so  uniform  that  it  prevails  in 
almost  every  State  in  the  Union.  There  are  but  very  few  States  that 
hare  not  adopted  that  rule.  So  far  as  aliens  are  concerned  I  can  find 
but  three  exceptions.  In  one  Constitution  "aliens  and  Indians"  are 
excluded,  in  one  "  aliens  and  colored  persons  not  taxed,"  in  one  "  aliens 
and  Indians  not  taxed,"  some  others  exclude  "  Indians  not  taxed." 
Now,  in  regard  to  the  Indians  of  this  State,  by  our  Constitution  they 
may  be  admitted  to  citizenship.  They  may  become  electors  under  our 
Constitution  by  a  concurrent  vote  of  the  two  houses.  They  are  not 
excluded. 

I  do  not  suppose  anybody  can  make  an  enlightened  argument  why 
population  should  not  be  the  basis.  In  Peniisylvania,  under  the  old 
Constitution,  representation  was  based  upon  the  number  of  taxable 
inhabitants.  That  was  the  Constitution  of  eighteen  hundred  and  thirty- 
eight;  but  the  Constitution  adopted  in  eighteen  hundred  and  seventy- 
three  brought  the  rule  right  back  to  where  it  belongs: 

"The  State  shall  be  divided  into  fifty  Senatorial  Districts,  of  compact 
and  contiguous  territory,  as  nearly  equal  in  population  as  may  be,"  etc. 

They  dropped  the  words  "  taxable  inhabitants  "  and  come  to  the  word 
"  population,"  which  is  the  proper  term.  Why,  take  our  alien  popula- 
tion in  San  Francisco  and  in  other  parts  of  the'State.  Suppose  there  are 
in  San  Francisco  one  hundred  thousand  English,  French,  and  others; 
ought  they  not  to  be  represented  to  some  extent?  Is  not  their  property 
to  be  protected  ?  So  far  as  representation  is  concerned,  and  it  is  for  the 
protection  of  persons  and  property,  is  not  every  man  in  the  community 
who  pays  taxes  entitled  to  representation,  in  order  that  he  may  be  heard 
in  matters  upon  which  his  safety  and  happiness  depend?  Ought  he  not 
to  be  beard  here?  It  is  putting  it  down  on  very  narrow  rules  when 
gentlemen  get  up  here  and  say  that  because  a  man  is  not  a  voter  he  has 
no  protection  at  all.  But  in  regard  to  what  would  be  a  just  and  inflex- 
ible rule,  I  would  be  perfectlv  willing  to  adopt  the  rule  that  has  been 
adopted  in  Pennsylvania  and  Missouri.  Take  the  Pennsylvania  Con- 
stitution.   Section  sixteen,  of  article  two,  says : 

"The  State  shall  be  divided  into  fifty  Senatorial  Districts,  of  compact 
and  contiguous  territory,  as  nearly  equal  in  population  as  may  be,  and 
each  district  shall  be  entitled  to  elect  one  Senator." 

Suppose  California  has  a  population  of  eight  hundred  thousand,  and 
we  have  forty  Senators.  Divide  eight  hundred  thousand  by  forty  and 
it  would  five  twenty  thousand  for  each  district.  Why  could  not  the 
State  be  divided  in  that  way?  All  that  remains  to  do  is  to  divide  the 
State  into  forty  districts,  each  composed,  as  nearly  as  may  be,  of  twenty 
thousand  inhabitants.  Section  eighteen  of  the  same  article  of  the  Penn- 
sylvania Constitution  says : 

"  The  General  Assembly,  at  its  first  session  after  the  adoption  of  this 
Constitution,  and  immediately  after  each  United  Statos  decennial  census, 
shall  apportion  the  Stato  into  Senatorial  and  Representative  districts, 
agreeably  to  the  provisions  of  the  two  next  preceding  sections." 

Now,  we  could  make  it  so  that  the  General  Assembly,  or  Legislature, 
immediately  after  the  next  United  States  census,  which  would  be  in 
eighteen  hundred  and  eighty,  shall  apportion  the  Stato  into  Senatorial 
districts — that  is,  into  forty  Senatorial  districts.  There  is  a  burden 
imooscd  upon  the  Legislature  that  after  each  decennial  census  of  the 
United  States,  they  shall  divide  the  Stato  into  districts  as  nearlv  equal 
in  ]x>pulation  as  may  be.  There  is  a  rule  that  is  just.  It  gets  rid  of  this 
eternal  contest  in  the  Legislature,  and  the  struggle  for  representation 
there,  and  it  is  controlled  by  the  Constitution.  Why  should  it  not  be  so? 
I  would  like  to  bear  any  gentleman  on  this  floor  get  up  and  say  that 
this  rule  is  not  just.    Now  in  the  Assembly : 

"  The  members  of  the  House  of  Representatives  shall  be  apportioned 
aoioiic  the  several  counties  on  a  ratio  obtained  by  dividing  the  popula- 
tion of  the  Slate,  as  ascertained  by  the  most  recent  United  States  census, 
by  two  hundred.  Every  county  containing  less  than  five  ratios  shall 
hare  one  Representative  for  every  full  ratio,  and  an  additional  Repre- 
aenttktive  when  the  surplus  exceeds  half  a  ratio;  but  each  county  shall 


have  at  least  one  Representative.  Eveiy  county  containing  fire  ratios, 
or  more,  shall  have  one  RepresentaMve  for  every  full  ratio." 

Now,  that  is  a  very  fair  and  a  very  just  rule.  ,It  gets  around  every 
question,  and  no  man  can  complain,  or  should  complain.  Now,  in  Mis- 
souri, theprovision  is: 

"  The  House  of  Representatives  shall  consist  of  members  to  be  chosen 
every  second  year  by  the  qualified  voters  of  the  several  counties,  and 
apportioned  in  the  following  manner: 

"  The  ratio  of  representation  shall  be  ascertained  at  each  apportioning 
session  of  the  General  Assembly,  by  dividing  the  whole  number  of  per- 
manent inhabitants  of  the  State  by  the  number  two  hundred,  tach 
county  having  one  ratio,  or  less,  shall  be  entitled  to  one  Representative; 
each  county  having  three  times  said  ratio,  shall  be  entitled  to  two  Rep- 
resentatives; each  county  having  six  times  said  ratio,  shall  be  entitled 
to  three  Representatives;  and  so  on,  above  that  number,  giving  one 
additional  member  for  every  three  additional  ratio." 

Then  it  goes  on  and  points  out  the  manner.  Then,  in  regard  to  Sena- 
torial districts,  the  same  article  contains  the  following: 

"  The  Senate  shall  consist  of  thirty-four  members,  to  be  chosen  by  the 
qualified  voters  for  four  years;  for  the  election  of  whom  the  State  shall 
be  divided  into  convenieut  districts." 

Now,  if  we  had  a  provision  here,  as  we  have  determined  upon  forty 
Senators,  that,  for  tne  purpose  of  choosing  them,  the  State  shall  be 
divided  into  forty  Senatorial  districts,  then  let  the  clause  come  in :  "  The 
Legislature,  at  its  first  session  after  the  adoption  of  this  Constitution,  and 
immediately  after  each  United  States  decennial  census,  shall  apportion 
the  State  into  Senatorial  and  Representative  districts,  agreeably  to  the 
provisions  of  the  preceding  sections." 

It  seems  to  me  that  would  be  a  very  easy  and  a  very  convenient  mode 
of  arranging  this  whole  subject,  that  would  be  satisfactory  to  every 
portion  of  the  State.  The  only  objection  that  could  be  made,  perhaps, 
would  be  that  in  regard  to  the  Assembly  districts.  Some  of  the  smaller 
counties  that  are  contiguous  would  have  to  join  together  to  constitute  an 
Assembly  district;  but  even  in  that  respect,  if  the  Convention  see  fit  to 
give  each  county  representation,  they  could  do  so  by  variation  of  the 
general  rule ;  but  I  should  oppose  giving  any  county  that  has  less  than 
one  thousand  inhabltante  a  lull  representative.  It  is  not  just.  Nor  do 
I  think  it  is  just  to  cut  off  representation  where  the  population  is  large, 
no  matter  how  large  it  may  be.  If  you  tex  a  county  in  proportion  to  the 
property  and  population,  why  should  you  not  give  them  representation 
in  proportion  to  population?  Taxation  and  representation,  according  to 
the  rule  that  has  been  established  in  this  country,  go  together,  and 
should  not  be  separated.  Taxation  and  representation,  therefore,  should 
go  together  in  every  county  of  the  Stete.  Why  not  in  San  Francisco  as 
well  as  in  £1  Dorado,  or  any  other  county  ?  The  first  time  that  I  was  in 
the  Legislature  of  the  State  of  California  El  Dorado  had  four  Senators, 
and  they  considered  themselves  as  magnanimous  as  another.  We  were 
placed  upon  equality.  But  in  course  of  time  population  has  increased 
in  Saii  Francisco  and  diminished  in  El  Dorado. 

I  hope  we  will  not  go  back  to  section  six,  and  I  hope  that  we  will 
adopt  a  system  here  in  accordance  with  that  which  has  been  adopted  by 
the  different  States  of,  the  Union,  which  is  up  to  the  progress  of  tne  age, 
and  which  should  be  based  upon  such  rules  fixed  in  the  Constitution 
that  we  will  get  rid  of  this  constant  struggle  in  the  Legislature  in  regard 
to  representation.  If  I  had  my  wish  about  it  I  would  propose  that  this 
section  six  be  deferred  until  the  Committee  on  Reprcsentetion  and 
Apportionment  make  their  report,  or  if  they  do  not,  let  it  be  referred 
back  to  the  Committee  on  Legislative  Department,  to  arrange  it  in  Sen- 
atorial Districts.  • 

Mb.  B.^RNES.  Mr,  Chairman :  I  desire  to  make  an  explanation  in 
reference  to  this  matter.  Mr.  Murphy,  the  Chairman  of  the  Committee 
on  Apportionment  and  Representation,  hod  designed  some  attention  to 
this  matter,  when  he  found  that  the  Committee  on  Legislative  Depart- 
ment had  taken  control  of  the  whole  thing  he  has  ceased  and  gone  over- 
land to  Del  Norte,  so  that  we  are  a  committee  without  a  Chairman. 

Mr.  TERRY.  The  Committee  on  Legislative  Department  investi- 
gated nothing  which  was  not  referred  to  them  by  this  Convention. 

Mb.  BARNES.    I  did  not  say  so. 

Mr.  TERRY.  I  understand  that  that  committee  has  never  met  but 
one  time,  for  organization.  It  was  more  than  a  month  after  that  com- 
mittee was  formed  before  the  Committee  on  Legislative  Department 
recommended  this.  That  was  not  the  true  reason  that  the  gentleman 
paid  no  attention  to  the  matters  submitted  to  him,  because  some  other 
committee  was  considering  them,  for  he  did  not  know  what  the  Legisla- 
tive Committee  was  doing. 

Me.  VAN'DYKE.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

Thk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Legislative  Department,  have  made  progress,  and 
ask  leave  to  sit  again. 

The  Convention  then  took  the  usual  recess. 

AFTERNOON  SESSION. 
The  Convention  reassembled  at  two  o'clock  f.  m..  President  Hoge  in 
the  chair. 
Roll  called,  and  quorum  present. 

LSAVI  OF  ABSKNCI. 

Mb.  SHAFTER.  Mr.  President :  I  ask  for  indefinite  leave  of  absence. 
I  have  to  go  to  the  city  on  business  that  demands  my  attention,  and  I 
hope  to  be  able  to  return  9n  Monday. 

Granted. 
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BKOOISIDISATIOK — SFEECH   OF   Ua.  JOMSS. 

Mr.  JOKES.  Mr.  President:  Pursuant  to  notice  ^iven  on  yesterday, 
I  now  move  to  reconsider  the  vote  by  which  the  motion  to  proceed  with 
the  filling  of  vacancies  in  this  Convention  was  indefinitely  postponed. 
I  make  this  motion,  Mr.  President,  with  the  most  perfect  respect  to  this 
.  Convention  as  a  body,  and  to  the  members  of  this  Convention  individ- 
ually. There  was  not  a  full  house,  in  fact  it  was  rather  thin,  when 
that  vote  was  taken.  Moreover,  I  did  not  hear  any  objections  to  the 
action  contemplated  in  that  motion,  to  proceed  to  fill  the  vacancies  in 
the  Convention,  which  seemed  to  me  to  be  sufficient  to  satisfy  the  minds  of 
members  of  this  Convention.  The  motion,  as  made,  was  in  accordance 
with  petitions  that  were  sent  here  and  submitted,  from  certain  respectable 
and  responsible  people  of  the  Counties  of  Mariposa  and  Merced,  that 
this  Convention  fill  the  vacancy  occasioned  by  the  death  of  the  Hon. 
J.  M.  Strong.  It  was  my  duty  to  present  those  petitions  to  this  body, 
as  a  member — the  only  member  here  representing  any  portion  of  that 
district.  Being  a  representative  of  a  district  embracing  three  counties, 
of  which  these  two  counties  form  a  part,  very  properly,  as  I  understand 
it,  these  petitions  were  sent  to  me.  I  have  already  given  to  this  Con- 
vention my  personal  guarantee  in  regard  to  the  character  of  these  peti- 
tioners. There  may  be  those  present,  however,  who  were  not  present  at 
the  time  I  gave  them.  To  those,  as  briefly  as  possible,  I  will  say  this: 
that  while  the  number  of  men  is  not  great,  compared  to  the  number  of 
votes  in  the  two  counties — a  hasty  count  shows  one  hundred  and  thijty- 
seven — ^they  are  among  the  best  men  to  be  found  in  the  two  counties, 
representing  the  several  walks  of  business — as  good  as  are  to  be  found  in 
any  other  counties.  They  make  the  request  that  the  vacancy  caused  by 
the  death  of  the  Hon.  J.  M.  Strong  be  filled.  They  name  the  man  who 
is  their  choice  to  occupy  the  position.  Now,  sir,  I  not  only  desire  that 
they  should  be  heard  here,  I  not  only  desire  that  the  petitions  which  they 
have  presented  to  this  Convention  should  bo  fairly  considered  and  octe^ 
upon,  in  the  best  judgment  of  the  Convention,  upon  its  own  merits 
alone,  separated  from  all  other  considerations,  but  I  claim  that  the  will 
of  the  people  of  this  or  any  other  district  is  entitled  to  respectful  con- 
sideration. And  it  is  the  will  of  the  people,  for  this  request  is  uncon- 
tradicted. There  is  no  other  gentleman  recommended  from  these  two 
counties  to  fill  this  vacancy.  > 

The  two  questions  are  separate.  The  first  question  is  that  of  filling 
this  vacancy,  and  then  members  can  suggest  any  name  they  may  desire. 
If  the  Convention  resolves  to  fill  the  vacancy,  they  can  then  say  what 
person  shall  fill  it.  I  claim  nothing  exclusive  in  that  respect.  But  I  do 
claim  this :  that  in  accordance  with  the  principles  of  republican  govern- 
ment— in  accordance  with  the  customs  and  usages  in  this  State — the 
people  of  those  two  counties  are  entitled  to  be  fully  represented  in  this 
Convention. 

New,  the  matter  is  a  ver^  simple  one,  and  I  design  occupying  but  a 
very  few  moments  of  your  time  in  its  discussion.  If  there  be  objections 
to  it,  of  course  it  is  open  to  those  objections.  But  the  objections  I  have 
heard  I  cannot  take  as  being  good  grounds  why  this  Convention  should 
refuse  to  accede  to  the  wishes  of  the  people  of  that  district.  As  expressed 
yesterday,  these  objections  amount  to  this  and  no  more,  that  the  number 
of  petitioners  was  not  a  large  proportion  of  the  voters  in  the  two  counties. 
I  do  not  consider  it  sufiicient  excuse  for  refusing  the  prayer  of  these  peti- 
tioners. I  do  not  understand  that  in  order  to  present  a  petition  before 
this  body  that  will  be  entitled  to  your  consideration,  or  credence,  it  must 
contain  the  names  of  a  majority  of  the  voters  of  these  two  counties.  If 
that  were  so,  they  tnight  as  well  go  and  hold  an  election. 

It  is  true  the  number  of  petitioners  happens  to  be  one  hundred  and 
thirty-seven;  and  they  happen  to  be  men  nearly  all  of  whom  I  know 
personally.  They  are  the  foremost  men  of  the  counties— merchants, 
miners,  laborers,  farmers,  in  fact  men  of  various  professions  and  callings. 
There  are  other  men  as  good  as  they,  but  these  are  prominent  men  m 
these  several  pursuits  in  these  two  counties,  and  they  most  respectfully 
ask  this  Convention,  for  their  own  interests — for  the  local  interests  of 
these  two  counties — that  a  man  be  appointed  to  fill  this  vacancy.  Now, 
the  objection  raised  that  the  number  of  petitioners  is  too  small,  does  not 
appear  to  me  to  be  good  ground  why  these  people  should  be  treated  with 
absolute  contempt,  when  that  request  comes  to  a  representative  body 
such  as  this.  The  gentleman  from  San  Francisco  took  occasion  to  get  off 
a  witticism — I  suppose  he  considered  it  so^by  saying  that  the  number 
was  one  hundred  and  thirty-seven  and  a  half.  As  to  that  matter  I  do 
not  care  to  comment  upon  it.  I  think  the  gentleman  who  has  given 
birth  to  such  a  tbin^  as  that  should  have  a  midwife  in  attendance  to  see 
him  safely  through  it. 

The  next  objection  made  was  that  we  are  almost  through  with  our 
work.  We  have  passed  over  a  large  part  of  the  allotted  time,  but  what 
is  the  fact?  We  have  passed  in  Committee  of  the  Whole  upon  three  or 
four  reports  of  committees,  and  they  have  yet  to  come  up  in  Convention 
for  further  pruning,  perhaps.  If  it  was  true  that  we  are  nearly  through ; 
if  this  Convention  had  but  one  week  more  to  sit,  I  still  would  not  concede 
to  this  Convention  the  right  to  denjr  to  any  district  in  the  State  the  rep- 
resentation which  the  law  gives  it,  if  the  people  demanded  it  at  the 
hands  of  this  body.  They  have  a  right  to  be  represented,  if  only  for  a 
week. 

The  next  objection  that  was  mentioned  was  that  it  would  produce  dis- 
cord; that  it  would  introduce  a  discordant  element.  That  is  rather 
extraordinary.  They  say,  we  have  got  along  so  far,  and  got  nearly 
through,  you  propose  to  give  us  more  chin  music,  and  set  us  all  agog 
again.  Now,  Mr.  President,  I  can  assure  gentlemen,  as  far  as  personal 
assurance  can  go,  that  the  gentleman  represented  to  fill  this  seat  made 
vacant  by  deaUi,  is  like  most  of  the  other  people  of  California,  very  well 
advised  as  to'what  we  have  been  doin^.  He  does  not,  any  more  than 
the  great  mass  of  thinking  people  in  this  State,  rest  in  ignorance  of  the 
progress  we  have  made,  of  the  steps  we  have  taken,  of  the  resolutions 
we  nave  passed,  of  the  reports  we  nave  passed  upon  in  the  Committee 


of  the  Whole.  I  say  you  cannot  take  any  intelligent  man  in  the  State 
of  California,  and  bring  him  here  now,  who  does  not  know  nearly  as 
much  of  the  business  of  this  Convention  as  we  do.  If  there  be  such  a 
man,  he  ought  to  be  denied  the  right  of  suffrage.  Tor  what  we  have 
done  has  been  merely  a  reconnoissance — and  my  military  friend  from 
San  Francisco  will  understand  me— over  the  subject,  of  making  a  Con- 
stitution to  be  submitted  to  the  people.  As  to  the  gentlemen  who  are  to 
be  introduced  to  these  vacant  seals  troubling  this  Convention  with 
"chin  music,"  I  do  not  know  any  ground  upon  which  such  a  supposi- 
tion can  be  based.  I  have  not  myself  heard  any  talk  upon  the  noor  of 
this  Convention  which  I  would  be  willing  to  characterize  as  chin  music. 
I  had  supposed  I  was  in  the  midst  of  a  body  of  honorable  gentlemen 
who  knew  their  duties,  and  who  were  trying  to  do  them ;  and  who, 
when  they  arose  to  address  the  Convention  and  the  Chair,  were  speak- 
ing words  which  they  were  empowered  to  speak  by  a  sense  of  duty,  and 
to  a  point  they  thought  proper  at  the  time.  I  had  supposed  they  were 
speaking  from  a  sense  ot  duty,  or  as  a  matter  of  conscience,  and  I  have 
not  felt  disposed  to  characterize  their  utterances  as  "chin  music."  And 
I  do  not  think  any  gentleman  in  this  Convention  can  be  afraid  of  "chin 
music"  being  introduced  here  in  the  future,  unless  he  is  afraid  to  look 
in  the  looking-glass  himself.  I  say  such  objections  as  these  ought  to 
have  no  weight  m  deciding  this  matter.  I  do  not  wish  the  matter  to  be 
passed  over  as  a  frivolous  matter,  I  do  not  wish  such  suggestions  as 
this,  that  new  chin  music  will  be  introduced,  to  influence  members  in 
their  actions  upon  this  question.  It  is  a  question  of  popular  rights.  It 
is  a' question  whether  the  people  of  this  district  shall  be  arbitrarily  denied 
representation  in  this  Convention  when  they  come  and  demand  it.  And 
I  say  now — I  may  be  mistaken — I  do  not  attempt  to  impose  any  opin- 
ions— but  I  say  now  that  I  desire  a  vote  to  fill  every  vacancy  that  snail 
occur  in  this  body  from  this  time  on  till  the  close  of  our  labors,  when- 
ever there  comes  a  respectful  demand  that  such  vacancy  be  filled.  I  do 
it  as  a  matter  of  principle  and  right.  If  any  one  district  in  this  State 
has  no  right  to  be  represented  here,  then  my  district  has  no  right,  your 
district  has  no  right,  and  no  other  district  has  any  right.  Bight  is  nght. 
Now,  I  am  not  aware  that  any  other  objections  have  been  offered  in 
this  bodv  to  the  motion  to  fill  the  vacancies  occasioned  by  death  than 
those  I  nave  enumerated.  I  feel  at  liberty  to  say  that  I  have  heard  it 
insinuated,  outside  of  this  body,  that  a  great  number  oi  resignations  are 
going  to  occur  in  this  body  as  soon  as  the  money  runs  out.  Now,  that 
may  possibly  be  true.  I  do  not  believe  it,  and  I  will  not  believe  it  until 
I  see  it.  I  am  not  aware  that  money  considerations  brought  us  here,  in 
the  first  place.  I  am  not  aware  that  we  are  able  to  come  here  for  the 
money  there  is  in  it,  and  leave  the  vocations  by  which  we  support  our- 
selves and  our  families.  And  I  do  not  believe,  though  I  may  be  mis- 
taken, that  these  insinuations  are  true,  that  a  great  number  of  members 


of  this  Convention  are  going  to  resign — vacate  their  seats  as  soon  as  the 
money  runs  out.  But,  sir,  if  they  are  going  to  do  it,  if  they  do  do  it,  I 
say  for  myself— and  I  hope  I  speak  the  feelings  of  other  gentlemen — I 


hope  the  people  of  the  districts  which  they  represent  will  promptly  name 
to  us  some  better  men  to  fill  the  vacancies;  some  men  wno  don't  move 
exactly  as  the  money  moves,  and  we  will  elect  them;  men  who  will 
come  here  to  stay,  fodder  or  no  fodder;  men  who  will  come  to  do  their 
duty,  even  at  the  sacrifice  of  personal  convenience,  as  most  of  the  mem- 
bers here  have  done.  I  will  be  in  favor  of  filling  all  such  vacancies, 
upon  the  demand  of  the  people  of  such  districts,  manifested  in  a  proper 
and  respectful  way. 

I  am  very  well  aware  that  there  will  be  hardships,  which  will  be  felt 
by  many  members,  when  the  time  comes  that  they  can  no  longer  receive 
the  money  which  is  necessary  for  their  support;  and  if  there  be  any 
man  in  that  straight,  and  he  has  no  friend  that  will  support  him  here  in 
the  performance  of  his  duty,  why  he  will  not  be  sulyected  to  censure, 
and  I  would  not  breathe  a  word  against  him.  But  it  is  my  hope,  sir, 
that  as  long  as  we  have  reasonable  hope  that  we  can  do  that  which  we 
came  here  to  do;  so  long  as  there  is  a  prospect  of  accomplishing  the 
grand  object  which  the  people  set  out  and  undertook  to  accomplish  when 
they  ordered  this  Convention,  so  long  I  hope  we  shall  stand  suDstantially 
a  solid  body.  I  should  prefer  rather  to  adjourn  now  and  go  home,  than 
that  a  large  number  oi  the  members  of  this  Convention  should,  from 
any  necessity  whatever,  retire,  vacate  their  seats,  or  resign,  and  their 
seats  remain  unfilled  by  this  Convention,  so  that  the  action  of  the  Con- 
vention would  be  merely  the  action  of  a  bare  quorum.  I  should  prefer 
in  that  event  to  adjourn  at  once.  I  want  the  Convention  to  be  substan- 
tially a  full  Convention  when  we  come  to  pronounce  upon  the  final 
work.  If  we  cannot  do  that,  I  shall  have  great  fears  as  to  the  ultimate 
fate  of  the  instrument  when  it  comes  to  be  submitted  to  the  people. 

As  for  myself,  I  stand  pledged  to  vote  to  fill  every  vacancy  that  may 
occur  by  resignation,  death,  or  from  any  other  cause.  I  believe  it  is 
right.  I  believe  it  is  expected  and  demanded  of  us,  and  I  believe  duty 
demands  of  us  that  we  shall  slay  here,  as  far  as  possible,  all  those  who 
can'stay,  until  the  work  is  completed ;  and  I  hope  if  any  vacancies  <Io 
occur,  that  the  people  will  send  men  here  to  fill  them — men  who  are 
able  and  willing  to  assist  us  in  what  yet  remains  to  be  done.  I  am 
aware  that  the  vote  of  yesterday  was  a  very  strong  vot«.  Nevertheless, 
for  the  reasons  I  have  recited  here,  I  believe  we  should  fill  these  vacan- 
cies. I  have  not  heard  one  solitary  reason  why  we  should  refuse  to 
listen  to  respectful  petitions  from  recognized  legal  districts  of  the  State, 
and  I  am  led  to  hope  that  this  Convention  may  decide  to  take  a  different 
view  of  this  matter  to-day  from  what  they  did  yesterday.  If  it  does 
not,  I  shall  have  done  mv  duty.  I  have  expressed  my  views,  and  they 
will  stand,  not  only  on  tnis  question,  but  every  other  question  like  it. 
I  believe  in  representation.  We  have  spent  nearly  two  days  talking 
about  apportionment  and  representation,  and  I  would  like  to  know  whal 
that  apportionment  is  worth  if  you  are  going  to  disfranchise  a  district, 
or  two  or  three  districts.  If  you  have  a  right  to  disfranchise  one,  you 
have  a  right  to  disfranchise  twenty  districts.  I  would  not  give  a  snap 
for  all  the  apportionments  that  can  be  mode  here,  if  they  shall  amount 
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to  this :  that  when  that  apportionment  recommends  that  there  shall  be 
a  representative  from  one  aistrict,  and  that  representative  happens  to 
die,  we  are  denied  the  right  to  have  his  place  filled.  I  submit  this 
matter  to  the  consideration  of  the  Convention,  most  respectfully,  that 
the  idea  of  popular  sovereignty,  as  far  as  applicable  to  this  matter,  will 
not  be  treated  with  contempt.  There  has  been  a  respectful  demand 
made  here  to  have  these  vacancies  filled,  and  I  do  hope  and  expect, 
where  such  a  demand  as  this  comes  to  this  Convention,  it  will  not  be 
treated  with  contempt,  despising  the  very  principles  by  which  we  our- 
selves are  here  in  the  capacity  of  members  of  the  Convention.  I  there- 
fore move,  sir,  that  the  vote  taken  in  this  body  on  yesterday,  on  the 
motion  to  fill  th«  vacancy  created  by  death,  in  the  district  composed  of 
the  Counties  of  Mariposa  and  Merced,  and  in  the  County  of  San  Fran- 
cisco, be  filled.  I  move  that  they  be  filled  in  this  oraer:  First,  the 
vacancy  caused  by  the  death  of  J.  M.  Strong,  and  second,  the  vacancy 
caused  by  the  death  of  B.  F.  Kenny,  delegate  from  San  Francisco. 

SPKECH  or  MR.  HOLICES. 

Mk.  holmes.  Mr.  President :  In  seconding  the  motion  of  the  gen- 
tleman from  Mariposa,  to  reconsider  this  motion,  I  wish  to  sav  that  I 
hope  the  Convention  will  decide  to  reconsider  this  matter.  When  it 
was  first  brought  up  yesterdajr,  from  a  personal  knowledge  of  the  appli- 
cant, and  of  the  citizens  who  sign  this  petition,  I  bad  intended  to  indorse 
the  nomination,  but  was  prevented  by  the  action  of  the  Convention.  1 
do  not  see  why  it  should  nave  been  necessary  for  him  to  come  here  with 
petitions  at  all.  If  be  had  come  here  himself  and  asked  this  Conven- 
tion to  fill  that  vacan^,  it  seems  to  me  to  be  our  duty,  under  the  law, 
to  proceed  to  fill  it.  But,  instead  of  that,  he  comes  here  backed  by  one 
hundred  and  thirtv-seven  respectable  citizens  of  the  two  counties,  asking 
that  the  place  be  filled.  Colonel  Barnes  wants  to  know  why  they  want 
that  place  filled.  I  answer,  that  it  is  the  will  of  the  people  that  the  place 
be  filled,  and  we  have  no  right  to  deny  them.  In  addition  to  the  peti- 
tions that  have  been  presented  here,  I  have  here  an  extract  from  a  paper 
published  in  that  district,  in  which  it  says: 

"  The  seat  in  the  Constitutional  Convention,  made  vacant  by  the  death 
of  the  Honorable  J.  M.  Strong,  has  to  be  filled  by  some  one  to  be  selected 
by  the  Convention.  We  understand  that  Mr.  Howard  is  an  applicant, 
and  we  know  of  no  one  l}ett«r  qualified  for  the  discharge  of  those  duties 
than  Mr.  Howard.  He  has  natdral  ability,  has  had  legislative  experi- 
ence, having  represented  this  county  in  the  Assembly  in  eighteen  hun- 
dred and  fifty-eight,  and  has  also  held  the  office  of  District  Attorney  one 
term.  He  has  resided  in  Merced  County  since  eighteen  hundrea  and 
forty-nine." 

That  is  from  the  county  paper,  and  in  addition  to  that,  he  comes  here 
with  the  recommendation  of  one  hundred  and  thirty-seven  of  the  best 
citizens  of  the  counties.  I  hope  the  Convention  will  reconsider  the  vote 
and  fill  these  vacancies.  If  the  San  Francisco  delegation  desire  to  have 
the  other  vacancy  filled  I  will  vote  for  it. 

SPEECH    or   HR.   EIDDT. 

Mk.  REDDY.  Mr.  President :  The  right  of  representation  is  acknowl- 
edged and  conceded  on  all  hands.  It  is  one  of  the  important  principles 
of  popular  government  in  this  country,  and  why  it  should  be  denied  to 
any  community  I  am  at  a  toss  to  understand.  There  are  in  this  case  two 
counties  in  which  there  are  one  thousand  three  hundred  voters,  and 
perhaps  four  thousand  or  five  thousand  people.  They  are  entitled  to 
representation  here.  The  fact  that  we  have  proceeded  some  distance 
with  this  business,  is  no  reason  why  they  should  be  excluded.  They 
have  a  right  to  be  represented  all  the  way  through,  even  to  the  very  last 
act;  they  have  a  right  to  be  represented  even  on  the  question  of  final 
adjournment.  I  presume  no  one  will  deny  it.  If  the  Legislature  had  not 
commanded  us  to  fill  these  vacancies,  it  would  still  be  our  duty  to  fill  them 
when  requested  to  do  so.  And  why  any  member  of  tbe  delegation  from 
San  Francisco  should  attempt  to  prevent  it  is  more  than  I  can  see.  When 
their  own  county  is  so  well  represented,  I  do  not  see  why  they  should 
deny  that  right  to  others,  for  not  only  is  the  majority  in  San  Francisco 
represented,  but  the  minority  also,  and  the  very  gentleman  who  most 
strongly  opposes  this  election,  I  believe,  represents  the  minority.  Why 
should  the  right  be  so  persistently  denied  when  these  people  are  here 
demanding  representation  ?  Why  the  gentleman  from  San  Francisco 
should,  for  a  moment,  question  the  statement  of  Judge  Jones,  I  am  una- 
ble to  understand. 

Ms.  BARNES.    I  did  not,  sir. 

Mb.  REDDY.  I  understand  that  the  people  of  these  two  counties 
desire  to  have  this  vacancy  filled,  and  Colonel  Barnes  asked  him  first 
how  many  voters  there  are  there;  and  next,  how  many  had  signed  the 
petition.  Mr.  Jones  replied,  that  it  was  signed  by  one  hundred  and 
thirty-seven  representative  men  of  the  two  counties;  and  the  gentle- 
man from  San  Francisco  was  not  satisfied  with  that  statement,  but 
wanted  him  to  define  what  he  meant  by  a  representative  man  of  the 
county — what  was  the  definition  of  tbe  term.  Colonel  Barnes  claimed 
that  every  voter  was  a  representative  man.  Now,  I  do  not  understand 
that  to  be  the  definition  of  a  representative  man,  because,  in  that  case, 
the  Colonel  himself  would  be  a  representative  man.  I  understand  a 
representative  man,  in  a  political  sense,  to  be  one  who  can  carry  the 
majority  of  the  votes  in  the  community  where  he  lives,  or  the  district  in 
which  he  resides.  So  there  we  have  a  farther  definition  of  the  term 
representative  man,  and  I  presume  that  Judge  Jones  had  that  definition 
in  view  when  he  answered  that  gentleman. 

The  only  question  seems  to  me  to  be,  whether  there  is  a  demand  from 
that  district  that  this  vacancy  be  filled.  I  claim,  whether  there  is  or  not, 
it  is  our  duty  to  fill  that  vacancy  as  soon  as  an  applicant  appears.  We 
have  the  statement  of  Judge  Jones  to  the  effect  that  the  people  of  these 
ooanties  desire  the  vacancy  filled,  and  I  am  sure  that  Judge  Jones'  state- 
ment, made  on  this  floor,  ought  to  be  suflicient,  as  to  the  will  of  the 
people  whom  he  represents.    Certainly  his  statements  are  entitled  to 


respectful  consideration,  which  Colonel  Banies  seems  to  deny.  -  He 
seems  to  attempt  to  raise  a  doubt  as  to  whether  there  is  a  demand.  I 
think  that  demand  has  been  fairly  made.  The  insinuations  of  the  gen- 
tleman are  insuflScient  to  overcome  the  statements  made  here,  and  the 
petitions  signed  by  one  hundred  and  thirty-seven  men  of  the  two  coun- 
ties. If  it  IS  his  intention  to  set  up  such  doubts  against  such  a  showing, 
I  can  only  compare  it  to  the  gentleman  who  stands  in  midsummer  day 
under  the  scorching  rays  of  the  sun  for  the  purpose  of  admiring  his  own 
shadow. 

What  reason  is  there  for  denying  to  these  people  representation?  It 
has  already  been  clearly  stated  by  the  gentleman  from  Mariposa,  and  I 
shall  not  take  up  the  time  in  going  over  the  ground  again.  But  they 
have  a  rightto  be  represented.  We  have  important  business  yet  before  us. 
You  propose  to  deal  with  the  question  of  water  rights,  of  property  rights ; 
you  propose  to  make  a  new  bill  of  rights;  you  propose  to  readjust  repre- 
sentation, and  yet  you  propose  to  leave  this  important  district  entirely 
without  counsel.  I  cannot  see  how  such  a  measure  can  be  indorsed  by 
this  body.  Not  only  is  it  true  with  this  district,  but  there  are  other  dis- 
tricts similarly  situated,  having  a  common  interest  in  tbe  business  here. 
For  instance,  those  who  are  Interested  in  mining  desire  to  have  the  aid 
and  counsel  here  of  those  who  ate  experienced  in  such  things.  Again, 
the  gentleman  from  San  Francisco  has  made  use  of  an  argument  that  I 
never  heard  used  before.  I  never  heard  it  used  to  carry  a  point.  I 
never  heard  a  statesman  use  the  memory  of  the  ilead  for  the  purpose  of 
carrying  a  point  in  a  deliberative  body,  speaking  as  though  it  would  be 
a  disgrace,  or  sort  of  sacrilege,  to  fill  these  seats.  Why,  nearly  every 
legislative  body  that  ever  met  in  this  hall  has  lost  one  or  more  members, 
and  it  has  never  been  considered  disrespectful  to  fill  the  vacancies.  So 
I  hope  this  Convention  will  recognize  the  right  of  these  people  to  be 
represented,  and  proceed  to  fill  the  vacancies.  If  San  Francisco  does 
not  desire  any  more  representation  on  this  floor,  it  is  her  right  to  say  so, 
hut  if  the  people  want  it  it  is  their  right  to  demand  and  receive  it. 

SPEKCB  or  MR.  o'dOMKKLL. 

Mr.  O'DONNELL.  Mr.  Presideirt:  I  shall  vote  to  reconsider  this 
vote.  I  think  it  is  the  duty  of  every  honorable  delegate  to  do  it.  They 
have  a  right  to  it.  The  law  demands  it.  "  In  case  a  vacancy  occur 
by  reason  of  death  or  otherwise,  the  same  shall  be  filled  by  the  Conven- 
tion." That  is  what  the  law  says.  Under  that  law  we  are  sent  here, 
and  that  law  we  have  got  to  abide  b^.  There  is  a  flimsy  excuse  made  by 
one  delegate  here,  Mr.  flstee,  that  if  we  fill  this  one  vacancy  we  have 
got  to  fill  five  or  six  more  that  will  be  caused  by  resignation.  That  was 
the  excuse  he  made  to  the  gentleman  that  was  sent  here  to  represent  the 
people.  Now,  sir,  I  think  it  is  our  duty  to  represent  the  people  of  that 
county,  and  to  elect  the  representatives  that  are  sent  here.  They 
demand  it,  and  the  law  insists  that  it  shall  be  done.  Several  other  gen- 
tlemen have  made  the  same  excuse.  We  want  to  fill  the  vacancy  in 
the  San  Francisco  delegation,  and  I  hope  the  Counties  of  Mariposa  and 
Merced  will  be  allowed  to  fill  that  one.  I  am  going  to  vote  to  recon- 
sider this  question,  and  I  am  satisfied  that  it  will  be  carried. 

SFKKCH   OF   MR.    E8TEE. 

Mr.  ESTEE.  Mr.  President:  I  do  not  rise  to  reply  to  the  statement 
made  by  the  dele^to  from  San  Francisco,  though  1  have  made  no  such 
statement  as  he  imputed  to  me.  I  have  made  no  such  statement  as 
that  on  the  subject.  What  I  was  going  to  say  was  this:  that  I  shall 
vote  against  reconsideration,  not  because  I  am  opposed  to  representation, 
but  because  if  we  do  ^o  ahead  and  elect  a  representative  from  that 
county,  we  should  certainly  do  the  same  with  the  northern  district,  and 
tbe  same  for  San  Francisco,  and  I  think  that  the  time  had  better  be 
devoted  to  the  regular  business  of  the  Convention.  And  I  do  not  agree 
with  the  gentlemen  from  Inyo  and  from  Mariposa,  as  to  the  absolute 
necessity  of  filling  these  vacancies,  because  it  was  only  yesterday  that  it 
was  well  understood  that  if  the  widow  of  the  late  J.  M.  Strong  could  get 
the  ten  dollars  a  day,  they  would  not  have  demanded  representation.  It 
seems  they  were  more  anxious  about  the  ten  dollars  a  day  than  about 
representation. 

Mr.  BKOWK.  Y'ou  misunderstood  me,  sir.  I  said  if  it  bad  not  been 
for  the  idea  that  tbe  widow  would  get  the  ten  dollars  a  day,  tbe  protest 
would  have  come  here  sooner. 

Mr.  ESTEE.  I  understood  that  was  tbe  reason  they  had  not  applied 
sooner.  I  have  nothing  to  say  against  the  gentleman  who  presents  him- 
self— I  presume  he  is  a  gentleman  well  qualified  to  discharge  the  duties 
of  this  position.  I  presume  he  would  represent  the  wishes  and  reflect 
the  views  of  the  people  of  that  district,  but  I  presume  it  would  take 
two  or  three  days  to  get  through  with  this  (Question  of  electing  delegates 
to  fill  vacancies,  and  I  hope  we  will  not  go  into  it.  We  are  too  near  the 
close  of  the  session,  and  have  too  much  else  to  attend  to. 

8PRBCH  or  MR.  8TEDMAK. 

Mr.  STEDMAN.  Mr.  President:  I  do  not  desire  to  detain  this  Con- 
vention in  the  discussion  of  this  question ;  but  I  desire  to  say,  that  as 
far  as  I  am  concerned,  I  will  never  vote  against  the  request  of  these 
people  for  representation.  I  don't  care  whether  it  is  signed  by  one 
hundred  and  thirty-seven  and  a  half  or  by  one  humble  citizen — the 
humblest  in  that  county.  I  say,  sir,  that  if  only  one  citizen  should 
come  here  and  demand  representation,  he  has  a  right  to  it.  When  I 
see  gentlemen  standing  here  and  talking  about  the  right  of  the  people 
to  have  representation,  and  when  a  practical  case  is  brought  before  this 
Convention  vote  against  it,  I  cannot  think  they  are  consistent.  Is  it 
consistency  T  When  I  see  the  gentleman  from  San  Francisco,  Mr. 
Barnes,  standing  here  and  telling  us  he  does  not  wish  to  see  the  crape 
torn  off  of  these  desks,  what  do  you  think?  I  think,  sir,  be  would 
rather  see  those  empty  desks  because  he  fears  tbe  result;  he  would 
rather  look  on  the  empty  desks  than  look  into  the  face  of  one  person 
who  may  be  put  in.    Now,  I  like  sentiment ;  but,  Mr.  President,  the 
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people  of  Mariposa  and  Merced  are  entitled  to  representation.  They 
haye  no  representative  on  this  floor,  and  they  come  here  asking  for  a 
representative.  The  law  says  when  a  vacancy  occurs  in  this  Convention 
we  shall  proceed  to  fill  it.  Now,  sir,  a  petition  has  come  here  from 
those  two  counties  aslting  that  this  vacancy  be  filled,  and  it  is  manda- 
tory upon  us  to  proceed  to  fill  it.  I  am  surprised  that  any  gentleman 
like  Mr.  Estee  should  stand  here  and  talk  about  that  other  vacancy,  in 
the  northern  district.  Docs  he  not  know  that  the  absence  of  Mr.  Berry 
does  not  create  a  vacancy  ?  There  is  no  vacancy  in  that  district.  If  he 
does  not  know  it,  be  ought  to  know  it.  There  is  no  vacancy,  and  can- 
not be  a  vacancy,  unless  a  suit  is  brought  by  the  people  of  that  district. 
1  shall  vote  to  reconsider  the  motion;  and  I  hope  there  will  be  an  over- 
whelming vote  in  iavor  of  it.  At  least  I  shall  place  myself  on  record 
in  favor  of  it. 

TBI  FBKTIOCS  QOKSTtOX. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  President:  I  call  for  the  pre- 
vious question. 

The  motion  for  the  previous  question  was  seconded  by  Messrs.  Brown, 
West,  Evey,  Wyatt,  and  White. 

THE   VOTI   BECONSIDUID. 

Th»  PRESIDENT.    The  question  is  on  the  motion  to  reconsider. 
Mb.  8TEDMAN.     I  demand  the  ayes  and  noes. 
Seconded  by  Messrs.  Gorman,  West,  Evey,  and  White. 
The  Secretary  called  the  roll,  and  the  motion  to  reconsider  prevailed 
by  the  following  vote : 

ATES. 


Andrews, 

Ayers, 

Barbour, 

Barton, 

Bell, 

Blackmer, 

Brown, 

Caples, 

Charles, 

Condon, 

Crouch, 

Dean, 

Doyle, 

Dudley,  of  San  Joaqu 

Dudley,  of  Solano, 

Evey, 

Farrell, 

Freeman, 

Garvey, 

Glascock, 

Gorman, 

Grace, 

Graves, 

Hale, 

HaU, 


Barnes, 
Barry, 
Belcher, 


Harrison, 
Harvey, 
Hciskell, 
Hilbom, 
Holmes, 
Howard, 
Hunter, 
Johnson, 
Jones, 
Joyce, 
Kelley, 
Keyes, 
Laine, 
in,  Lami)Son, 
Larkin, 
Larue, 
Lewis, 
Lindow, 
Mansfield, 
Martin,  of  Alameda, 
McCoy, 
McNutt, 
Mills, 
Moffat, 
Moreland, 


Nelson, 

O'Donnell, 

Reddy, 

Rinegold, 

Rolfe, 

8<'hell, 

Schomp, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Swenson, 

Terry, 

TuUy, 

Turner, 

Tuttle, 

Vacquerel, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

White, 

Wilson,  of  Tehama, 

Wyatt. 

Mr.  President — 75. 


Burt, 

Cross, 

Davis, 

Dowling, 

Edgerton, 

Estee, 

Filcher, 

Freud, 

Gregg, 

Herold, 

The  PRESIDENT. 


K0E8. 

Hitchcock,  Rhodes, 

Hueslis,  Shafler, 

Hughey,  Smith,  of  4lh  District, 

Kleine,  Steele, 

Martin,  of  Santa  Cruz,  Stevenson, 

McCallum,  Sweasey, 

McConnell,  Thomp«on, 

Morse,  Townsend, 

Nason,  "Van  Dyke, 

Neunabcr,  Van  Voorhies, 

Ohleyer,  Wellin, 

Porter,  West, 

Prouty,  Wickes, 

Reed,  Wilson,  of  1st  District, 

Reynolds,  Winans — 45. 

The  question  is  now  upon  the  indefinite  post- 


ponement of  the  motion  to  go  into  an  election. 
Lost. 

riLLIKO  THE  VArANCIES — MABIPOSA   AMD    HEBCED. 

The  president.  The  special  order  is  upon  filling  the  vacancies. 
Nominations  are  now  in  order. 

Mb.  JONES.  Mr.  President:  I  nominate,  to  fill  the  vacancy  in  the 
Assembly  District  composed  of  the  Counties  of  Merced  and  Mariposa, 
Mr.  W.  J.  Howard,  a  resident  of  that  district  for  the  past  twenty-nine  or 
thirty  years. 

There  being  no  further  nominations,  the  Secretary  called  the  roll, 
with  the  following  result 


Andrews, 

Ayers, 

Barbour, 

Barnes, 

Barry,. 

Barton, 

Beerstecher, 

Belcher, 

BeU, 

BifCgs. 

Blaclaner, 

Brown, 


Hale, 

Hall, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Holmes, 

Howard, 

Huostis, 

Hughey, 

Hunter, 

Inman, 

JohnsoD, 

Jones, 

Joyce, 

Kolley, 

Keyes, 

Lame, 

Ijampson, 

Larkin, 

Larue, 

Lewis, 

Lindow, 

Mansfield, 

Martin,  of  Alameda, 


FOR  BOWABD. 

Burt, 

Estey, 

Caples, 

Evey, 

Charles, 

Farrell, 

Condon, 

Filcher, 

Crouch, 

Freeman, 

Davis, 

Freud, 

Dean, 

Garvey, 

Dowling, 

Glascock, 

5°y.'«'    „    , 

Gorman, 

Martin,  of  Santa  Cruz, 

McCallum, 

McCoy, 

Mills, 

Moffat, 

Moreland, 

Morse, 

Nason, 

Nelson, 

Neunaber, 

O'Donnell, 

Ohleyer, 

Porter, 

Prouty, 

Reddy, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Rolfe, 

Schell, 

Schomp, 

Shurtleff, 

Smith,  of  Santa  Clara, 

FOB  UOKTOOMEBT. 


Smith,  of  4th  District, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Sweasey, 

Terry, 

Thompson, 

Townsend, 

Tully, 

Turner, 

Vacquerel, 

Van  Dyke, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wyatt, 

Mr.  President. 


Dudley,  of  San  Joaquin,  Grace, 
Dudley,  of  Solano,         Graves, 
Edgerton,  Hager, 


Gregg,  Hitchcock. 

Whole  number  of  votes  cast 111 

Necessary  to  a  choice . ...... . . . it 

Mr.  Howard  received 109 

Mr.  Montgomery  received 2 

Mr.  Howard,  having  received  a  majority  of  all  the  votes,  was  declared 
duly  elected  a  delegate  from  the  Counties  of  Mariposa  and  Meroed. 

SAN    FBANCiaCO. 

Mb.  REYNOLDS.  Mr.  President :  I  move  that  the  Convention  pro- 
ceed now  to  fill  the  vacancy  caused  by  the  death  of  Hon.  B.  F. 
Kenny. 

The  president.    Nominations  are  in  order  for  that  position. 

Mb.  REYNOLDS.  Mr.  President:  Nominations  being  in  order,  I 
will  state  that  I  am  instructed  by  the  unanimous  vote  of  tlie  delegation 
from  the  City  and  County  of  San  Francisco  to  place  in  nomination  Hon. 
J.  R.  Sharpstein.  We  have  heard  much  during  this  discussion  con- 
cerning the  filling  of  vacancies,  about  obedience  to  the  popular  will.  I 
suppoac  that  this  Convention  has  now  arrived  at  the  conclusion  to  obey 
the  popular  will,  by  filling  these  vacancies.  It  has,  in  obedience  to  the 
popular  will,  voted  to  fill  the  vacancy  in  the  Counties  of  Merced  and 
Mariposa,  upon  a  petition  of  one  hundre<l  an<l  thirty  voters.  I  might 
say,  sir,  that  I  present  here  a  petition  of  more  than  "fourteen  thousand 
voters  of  the  City  and  County  of  San  Francisco,  being  a  majority  over 
all,  in  favor  of  the  gentleman  I  have  name<l  to  fill  this  vacancy.  It  is 
not  necessary  for  me  to  say  more  than  that.  Judge  Sharpstein  has  long 
been  known  in  public  life,  having  filled  the  position  of  District  Judge 
in  the  City  and  County  of  San  Francisco.  He  received  a  majority  of  all 
the  votes  cast  for  a  seat  in  this  Convention.  We  put  him  forward  as  the 
delegate  uamed  by  that  delegation,  under  the  impression  that  he  is  the 
choice  of  the  peoj)lo  of  that  city. 

Ma.  O'DONNELL.  Mr.  President:  I  second  the  nomination  of  John 
R.  Sharpstein.  I  do  it  on  account  of  knowing  Judge  Sharpstein  a  great 
number  of  years.  And  he  received  the  largest  vote  of  any  member 
elected  to  this  Convention,  and  I  hope  will  receive  the  unanimous  vote 
of  this  Con  ven  tion. 

Mr.  ANDREWS.  Mr.  President:  I  place  in  nomination  John  J. 
Kenny.  He  is  a  brother  of  the  deceased  member,  and  I  understand  ho 
is  a  very  worthy  gentleman. 

Mb.  vacquerel.  Mr.  President:  I  second  the  nomination  of  Mr. 
John  J.  Kenny,  upon  the  same  principle  that^  I  voted  for  Mr.  Howard. 
Mr.  Kenny  is  a  brother  of  the  deceased  delegate,  belongs  to  the  same 
wai:d — the  Fourth  Ward — therefore,  as  every  county  and  every  district 
has  a  representative,  I  think  I  shall  support  a  candidate  from  that  district. 

Mb.  KLEINE.  I  nominate  Mr.  Flynn,  of  San  Francisco.  The 
reason  I  object  to  Mr.  Sharpstein  is  that  we  have  more  lawyers  and 
Judges  now  in  this  assembly.  Then  I  say  let  us  have  a  few  honest 
workingmen.  If  we  hod  less  lawyers  here  we  would  make  better  pro- 
gress as  we  have  made  so  far;  and  by  all  means  let  us  have  a  few  more 
honest  men  in  this  Convention.  I  nominate  Mr.  Flynn,  a  faithful 
member  of  the  Workingmen's  party. 

Me.  WILSON,  of  First  District.  Mr.  President:  I  stand  by  my  guns, 
to  use  the  phrase  of  the  gentleman  from  San  Francisco,  and  put  in  nomi- 
nation again  beforethisConventiou,Mr.  R.H.Lloyd,  whom  I  nominated 
once  before  to  fill  a  vacancy.  I  have  nothing  to  say  against  the  gentle 
men  who  have  been  nominated  by  other  members  upon  this  floor.  I 
think,  however,  that  Mr.  Lloyd  will  make  a  better  representative  on 
this  floor  than  any  man  who  has  been  named,  notwithstanding  be  is 
one  of  that  poor,  despised  profession,  called  lawyers.  Mr.  Lloyd  is  a 
young  man,  in  the  prime  of  life,  a  man  of  experience  in  matters  of  this 
kind,  and  will  bo  of  more  use  to  us  than  any  other  man  I  know  of  who 
could  come  into  this  Convention  at  this  late  day.  He  is  a  man  whose 
character  is  above  reproach,  and  nothing  can  be  said  against  him.  He 
ran  upon  the  Non-partisan  ticket  and  was  defeated,  though  he  received 
the  largest  vote  of  any  man  upon  the  ticket.  Therefore,  without  saying 
anything  against  these  other  gentlemen,  I  present  his  name  before  this 
Convention. 

Mb.  BIGGS.  Mr.  President:  I  take  pleasure  in  seconding  the  nomi- 
nation of  Mr.  Lloyd,  as  a  gentleman  I  have  had  the  pleasure  of  knowing 
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for  a  uumber  of  yean.  Notwithstanding  I  agree  with  gentlemen  that 
we  have  rather  too  many  lawyers,  he  is  an  honest  lawyer,  and  I  want 
him  to  stand  off  against  some  of  these  corrupt  lawyers  and  politicians. 
I  trust  that  this  Convention  will  elect  him,  for  he  stands  as  pure  and 
white  as  the  noonday  sun.  You  might  as  well  attempt  to  strike  the 
noonday  sun  as  to  say  anything  against  the  character  of  Mr.  Lloyd.  I 
ask  you  to  elect  a  man  who  wul  be  an  honor  and  a  credit  to  the  Con- 
Tention  and  to  the  State,  and  that  man  is  Mr.  Lloyd,  of  San  Francisco. 
[Laughter.] 

Mr.  BEER8TECHER.  I  am  instructed  to  state  for  Mr.  Flynn,  that 
he  is  not  a  candidate  for  a  position  here,  and  that  he  does  not  desire  to 
place  any  impediment  in  the  way  of  Judge  Sharpstein.  Consequently 
his  name  is  not  before  this  body.  He  has  requested  me  to  make  that 
statement. 

Mb.  KLEINE.    I  was  not  aware  that  Mr.  Sharpstein  was  a  candidate. 

Mr.  BEERSTECHER.  I  am  rather  surprised  at  my  friend  Major 
Biggs,  for  he  told  me  not  longer  ago  than  this  morning  that  he  intended 
to  support  Judge  Sharpstein  heartily. 

Mb.  biggs.  I  never  told  you  anything  of  the  sort,  sir.  Whenever 
I  am  misrepresented  I  claim  the  right  to  be  heard.  It  is  false  as  false 
can  be. 

Me.  BEERSTECHER.    That  is  what  I  understood  you. 

Mr.  white.  I  desire  to  appeal  to  you,  gentlemen,  to  do  what  is  fair 
towards  San  Francisco.  [Cries  of  "  Call  the  roll  1"]  No,  sir ;  they  come 
here  united  in  putting  in  nomination  a  certain  man.  There  was  no 
effort  made  by  San  Francisco  to  defeat  any  man  being  nominated  by 
other  counties.  Now  I  do  appeal,  in  the  name  of  justice  and  equality ; 
for  the  sake  of  harmony  In  this  Convention ;  for  the  good  spirit  it  will 
engender,  for  you  to  let  San  Francisco  have  the  man  of  her  choice. 

MB.  TERRi.  Mr.  President:  By  request,  I  place  in  nomination  for 
this  position  R.  A.  Leonard,  a  resident  of  the  fourth  ward,  San  Fran- 
cisco, a  man  of  intelligence,  ability,  learning,  and  honesty. 

Ma.  BARRY.  Mr.  President:  In  the  words  of  my  learned  friend 
from  San  Francisco,  I  propose  to  stand  by  my  guns.  When  the  matter 
of  filling  the  vacancy  occasioned  by  the  resignation  of  Mr.  Morris  was 
before  this  Convention,  the  friends  of  Mr.  Lloyd  placed  him  in  nomina- 
tion, as  a  gentleman  whom  they  said  was  well  qualified  for  the  position, 
and  a  man  of  integrity.  The  Workingmen  of  San  Francisco  also  placed 
in  nomination  the  name  of  Judge  Sharpstein,  as  one  who  had  carried  s 
very  large  vote  in  the  City  of  San  Francisco,  the  largest  vote,  as  I  under- 
stand it,  of  any  man  before  the  people.  They  represented  that  he  was 
the  choice  of  the  people,  twice  expressed  at  the  ballot  tiox,  and  that  if 
this  Convention  desired  to  be  (^verned  by  the  will  of  the  people  we 
should  select  him.  But  at  that  time  there  appeared  to  be  sufficient  rea- 
sons in. the  minds  of  the  members  to  reject  him  and  select  another. 

Now,  sir,  the  same  question  comes  up  again  to-day,  and  I  indorse  the 
nomination  of  J.  R.  Sharpstein  now,  as  I  did  then,  believing  that  he 
combines  all  the  requisites  necessary  to  fill  this  position  with  credit  to 
himself  and  to  the  people  of  this  State.  During  my  short  acquaintance 
with  him,  I  believe  I  can  say  he  is  a  gentleman  of  integrity  and  ability. 
That  he  is  a  fine  jurist,  and  a  man  of  such  conservative  and  moderate 
views  that  he  will  be  able  to  render  valuable  service  to  this  Convention, 
and  to  the  people  of  this  State.  And,  sir,  in  supporting  him,  I  am 
warmly  supported  by  a  large  number  of  the  most  eminent  members  of 
the  San  Francisco  bar,  some  two  or  three  of  whom  are  upon  this  floor. 
It  affords  me  pleasure  to  be  able  to  give  the  indorsement  of  such  gentle- 
men as  are  upon  this  floor  from  San  Francisco,  sitting  as  Non-partisans, 
who,  while  tney  are  friendly  to  Mr.  Lloyd,  have  also  indorsed  Judge 
Sharpstein  for  the  position  of  Judge,  and  paid  him  a  very  complimentary 
vote.  I  have  here  a  paper,  signed  by  a  number  of  eminent  lawyers, 
warmly  indorsing  Judge  Sharpstein  for  the  position  of  Judge  of"^  the- 
Twelfth  District  Court.  This  paper  was  circulated  in  eighteen  hundred 
and  seventy-five,  among  the  members  of  the  San  Francisco  bar:  "We, 
the  undersigned,  members  of  the  bar  of  the  City  of  San  Francisco,  wish 
to  recommend  to  the  support  of  the  voters  of  this  city  and  county,  the 
Honorable  John  R.  Sharpstein  for  Judge  of  the  Twelfth  District  Court, 
the  office  now  held  by  him,"  etc.  Now,  sir,  I  submit  that  when  gentle- 
men of  such  high  character  as  those  whose  names  appear  here,  among 
whom  I  see  those  of  Colonel  Barnes,  S.  M.  Wilson,  M.  M.  Estee,  J.  W.- 
Winans,  of  this  Convention — when  they  honor  him  by  indorsing  him 
for  the  position  of  District  Judge,  that  it  is  good  evidence  of  his  fitness 
for  this  position.  I  am  satisfied  that  such  men  as  Messrs.  Barnes,  Wilson, 
Estee,  and  Winans  would  not  have  signed  that  paper  unless  they  believed 
it  to  be  true.  Therefore  I  submit  that  it  ought  to  be  sufficient  evidence 
for  this  Convention.  I  believe  the  gentleman  is  worthy  of  the  very 
high  recommendations  he  then  received. 

Ma.  FILCHER.     What  year  was  that? 

Mb.  BARRY.    Eighteen  hundred  and  seventy-five. 

Mb.  FILCHER.    Was  he  elected ? 

Ma.  BARRY.  He  was  appointed  first  to  this  position,  and  then  he 
came  up  for  election.  I  was  merely  trying  to  show  what  these  lawyers 
thought  of  him  then.  But  the  indorsement  of  these  gentlemen  was  not 
sufficient,  it  seems. 

Mb.  WILSON.  The  honest  people,  spoken  of  by  Mr.  Kleine,  defeated 
him,  notwithstanding  the  recommendations  of  the  lawyers. 

Me.  BARRY.  When  tKey  gave  him  as  large  a  vote  as  they  did,  it 
was  plain  to  be  seen  that  he  was  their  choice,  because  he  ran  several 
thousand  votes  ahead  of  any  other  person.  I  wish  to  read  what  the  law- 
yen  gay  about  him. 

"John  H.  Sharpstein  took  his  seat  this  morning.  The  place  within 
the  bar  of  the  Court-room  was  crowded  with  attorneys  " 

Mb.  JOHNSON.  I  move  that  the  reading  be  dispensed  with,  and 
that  it  be  printed  and  laid  upon  our  desks. 

Mb.  BARRY.  When  the  indorsement  was  broOght  here  from  Mari- 
posa County,  in  behalf  of  Mr.  Howard,  it  seems  the  Convention  was 
willing  to  a^  upon  that.    They  were  governed  in  their  action  by  the 


petitions  presented  and  the  statement  made  by  Judge  Jones.  Now  they 
ougbt  to  be  willing  to  hear  what  members  have  to  say  in  reference  to 
Judge  Sharpstein. 

["  Objection  ; "  "objection."] 

Mr.  COWLING.  Mr.  President:  The  name  of  John  J.  Kenny  hag 
been  placed  in  nomination  here  to  fill  the  vacant  chair,  caused  by  the 
death  of  his  brother.  I  am  personally  acquainted  with  him ;  he  is 
twenty-six  years  old,  and  follows  the  same  profession  as  his  brother;  ho 
lives  in  the  same  ward,  and  I  am  confident  will  represent  the  wishes 
and  views  of  his  constituency.  I  will  recommend  him  to  the  consid- 
eration of  this  Convention  as  a  good  and  faithful  representative,  and  one 
in  every  way  worthy  to  be  elected  to  this  honorable  position.  I  would 
not  have  risen  in  connection  with  this  matter  al  all,  but  it  has  been 
represented  here  that  it  was  the  unanimous  wish  of  that  delegation  that 
Judge  Sharpstein  should  be  chosen  to  fill  that  position.  Now,  a  meet- 
ing was  held  and  Judge  Sharpstein's  letter  of  acceptance  was  shown, 
but  this  vocancv  is  in  the  fourth  ward  and  Judge  Sharpstein  lives  in  the 
eighth  ward,  wkich  has  three  representatives  here  now.  I  shall,  there- 
fore, support  Mr.  Kenny. 

Mr.  KLEINE.  I  withdraw  the  name  of  Mr.  Flynn,  and  I  hope  we 
will  be  able  to  elect  one  of  our  men,  and  not  let  them  get  away  with  it. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  President:  I  had  made  up  my 
mind  to  vote  against  Judge  Sharpstein  here.  I  thought  we  had 
exhausted  the  subject,  Uuf^since  I  have  learned  of  the  indorsement  of 
Colonel  Barnes,  Mr.  Wilson,  and  Mr.  Estee,  I  must  say  that  I  cannot 
disregard  such  high  authority. 

Mr.  BARNES.  Mr.  President:  I  have  no  desire  to  enter  again  into 
this  controversy ;  I  do  not  propose  to  do  It;  I  only  wish  to  say  one  word 
with  reference  to  this  paper.  Every  lawyer  knows  that  when  he  goes 
before  the  Judge  on  the  uench  he  has  the  interest  of  his  client  at  stake. 
When  a  petition  is  presented  to  him  in  favor  of  a  man  upon  the  bench, 
he  cannot  risk  his  client's  Interests  by  refusing  to  sign  it. 

Mr.  HOWARD.  Does  the  gentleman  mean  to  say  that  he  recom- 
mended a  person  for  Judge,  who  was  totally  unfit  for  the  position, 
because  he  bad  casespending  before  him  ? 

Mr.  BARNES.  What  I  mean  to  say  is  this:  that  where  a  paper  is 
put  before  you  by  the  Judge's  most  intimate  friend,  it  is  a  very  risky 
thin^,  when  you  have  clients  whose  interests  are  at  stake,  to  decline  to 
sign  it.  We  all  know  that  the  same  kind  of  papen  are  circulated  by 
almost  every  man  who  is  a  candidate  for  Judge,  and  there  is  not  one 
lawyer  In  ten  who  would  be  unwise  enough  to  refuse  to  sign  it,  when  he 
had  a  large  number  of  cases  pending  in  yie  Court.  He  would  not  dare 
to  put  himself  in  direct  personal  antagonism  to  a  Judge  without  doing 
injostice  to  his  clients.  For  instance,  the  friend  of  the  Jud^e  goes  to  Mr. 
Wilson,  and  he  signs  his  paper;  he  conies  to  me,  and  I  think  over  this 
matter  and  that  matter,  and  I  don't  want  to  have  his  friend  go  back  and 
say,  "  Barnes  said 'so  and  so,  and  refused  to  sign  it."  I  know  how  some- 
times a  client's  case  is  lost  because  the  Judge  has  a  difficulty  with  the 
lawyers.  I  have  seen  it  and  felt  it  over  and  over  again.  These  men 
signed  this  indorsement,  but  there  was  not  one  in  ten,  perhaps,  who 
voted  that  way,  because,  when  it  came  to  an  election,  the  result  was  not 
what  might  have  been  expected  from  such  an  indorsement  as  this.  Now, 
the  gentleman  can  criticise  as  much  as  he  pleases. 

Mb.  BARBOUR.  Was  that  recommendation  for  honesty,  capacity, 
purity  of  character,  etc.,  given  after  the  Spring  Valley  decision  to  which 
you  referred  on  a  former  occasion  in  this  Convention? 

Mb.  BARNES.  I  think  it  was.  But  the  Supreme  Court  had  put  its 
heel  upon  it  before  that  time.  I  have  had  trouble  enough  about  this 
thing,  and  I  don't  care  whether  he  comes  here  or  not 

Mb.  REYNOLDS.  I  would  like  to  ask  a  question.  If,  after  the  retire- 
ment of  Judge  Sharpstein  from  the  bench,  a  meeting  of  the  bar  was  not 
held,  at  which  the  gentleman  himself  was  present,  and  if  he  was  not 
one  of  the  most  complimentary  speaken  on  that  occasion,  after  Judge 
Sharpstein  had  retired  from  the  bench,  and  there  was  no  case  pending 
before  him? 

Mr.  BARNES.  1  have  no  recollection  of  any  such  thing.  On  the 
contrary,  I  assisted  the  opposition  candidate  in  that  ejection.  I  assisted 
him  in  raising  money  to  make  the  canvass. 

Mb.  BARBOUR.  What  was  the  amount  of  greenbacks— how  much 
was  it? 

Mr.  BARNES.    It  cost  five  hundred  dollare  tofiay  the  assessment. 

Mr.  REYNOLDS.  I  would  like  to  ask  the  gentleman  if  that  is  the 
way  he  takes  to  win  his  cases? 

Mb.  BARNES.  Yes,  sir,  that  is  the  way  I  undertake  to  win  that 
kind  of  a  case,  when  ray  friend  is  a  poor  man,  and  cannot  raise  money 
to  pay  his  assessment.  ' 

Mb.  REYNOLDS.  Then  I  undentand  the  gentleman  recommended 
one  man,  and  spent  his  money  for  another. 

Mb.  BARNES.  I  signed  the  recommendation  for  his  nomination ;  I 
didn't  care  who  nominated  him. 

Mr.  ESTEE.  Mr.  President :  I  not  only  signed  that  recommendation, 
but  I  remember  going  to  the  Governor  of  this  State,  and  in  the  most  ear- 
nest manner  requested  him  to  appoint  John  R.  Sharpstein  to  that  position, 
I  was  in  the  Lejpslature,  in  this  room.  I  sought  his  nomination,  and  used 
all  the  means  in  my  power  to  secure  his  appointment  by  the  Governor, 
and  he  was  appointed.  I  signed  that  recommendation ;  I  did  all  I  could 
to  secure  his  election ;  I  voted  for  him,  and  worked  for  him.  When  I 
worked  for  him  and  voted  for  him,  I  did  so  upon  principle ;  and  now  I 
am  going  to  vote  against  him,  and  I  do  that  from  principle.  I  did  not 
introduce  this  subject,  but  it  has  been  brought  before  the  Convention, 
and  I  propose  to  give  my  reasons  for  the  faith  that  is  in  me.  I  shall 
vote  against  him  for  a  member  of  this  Convention,  because,  at  the  time 
when  there  waa  great  excitement  in  San  Francisco,  when  it  was  feared 
that  a  large  portion  of  the  people  might  rise  against  the  city  govern- 
ment; at  a  period  when  strife  and  turmoil  and  trouble  prevailed;  when 
property  and  lives  were  in  danger  from  the  torch ;  wheB  men  were  wild 
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with  excitement ;  at  that  time,  sir,  Jad|^  Sbarpstein  appeared  upon  the 
stageof  action.  JuBt  from  the  bench,  it  might  have  been  expected  that 
he  would  range  himself  upon  the  side  of  law  and  order.  Instead  of 
warning  the  people,  who  were  excited  and  infuriated  (not  without 
cause,  it  is  true),  but  excited  upon  great  subjecta — instead  of  telling  them 
they  must  bear  their  ills  for  a  time;  instead  of  saying  to  them,  your 
remedy  ia  at  the  ballot  box — appeal  to  that  first— «s  a  Jnd^e  should 
hare  done,  I  remember  distinctly  that  he  said  he  was  surprised  they 
had  borne  it  so  long.  Instead  of  trying  to  pacify,  he  heaped  fuel  upon 
the  flame  which  threatened  to  destroy  the  city.  And  for  that  reason, 
and  for  others  that  I  might  name,  I  shall  not  vote  for  him  to  fill  the 
vacant  seat  in  this  Convention.  I  have  nothing  to  say  against  the 
Workingmen's  party;  I  have  nothing  to  say  against  these  gentlemen; 
but  I  cannot  support  a  man  who  pursued  such  a  course  as  Judge  Sharp- 
stein  did.  Instead  of  trying  to  quiet  the  excitement,  and  advising 
them  to  obey  the  law  and  appeal  to  the  ballot  box  for  their  redress,  be 
added  new  fuel  to  the  flame,  and  said  he  was  surprised  they  had  borne 
their  evils  so  long. 

Mb.  BEGRST1:CHGR.  I  desire  to  ask  you  to  what  particular  time 
you  refer — what  date? 

Mr.  ESTEE.  I  have  not  time  to  go  through  the  files  of  papers;  we 
can  ascertain  it  when  we  have  leisure. 

Mr.  BEERSTECHER.  According  to  my  best  knowledge,  sir,  the  first 
time  that  Judge  Sharpstein  appeared  before  the  people  was  at  or  imme- 
diately prior  to  the  nominations,  which  would  place  it  about  the  month 
of  May,  eighteen  hundre<l  and  seventy-seven.  I  don't  think  he  had 
anything  to  do  with  the  Workingmen's  organization  prior  to  May. 

Ma.  ESTEE.  I  did  not  say  anything  about  the  time.  But  I  assert  it 
to  be  a  fact,  and  the  public  prints  of  San  Francisco  will  show  that  it  is 
true.  My  friend  from  San  Francisco  will  find  himself  very  much  mis- 
taken if  he  asserts  that  these  statements  were  not  made.-  Any  other 
questions? 

Mb.  GRACE.  I  have  lived  in  Ban  Francisco  for  the  last  ten  years, 
and  I  have  never  seen  any  signs  of  a  riot. 

Mb.  ESTEE.  I  am  not  speaking  of  a  riot.  I  was  not  there,  and  I  do 
not  know  how  near  it  came  to  being  a  riot. 

Mr.  WIKANS.  Mr.  President :  I  was  one  of  those  who  signed  that 
memorial  read  from  to-day.  I  recommended  Judge  Sharpstein,  because 
I  believed  from  his  past  career  that  he  was  a  go<ra  man  for  the  place. 
But,  sir,  his  career  subsequent  to  that  has  proved  a  bitter  disappoint- 
ment, and  therefore  I  shall  now  vote  against  him. 

Mr.  WELLIN.  Mr.  President :  For  ways  that  are  dark  and  tricks 
that  are  vain,  commend  me  to  the  gentleman  who  signed  this  long  rec- 
ommendation in  favor  of  Judge  Sharpstein,  and  now  gives  as  an  excuse 
that  he  was  afraid  if  he  refused  to  si^n  it  the  interests  of  his  clients 
might  suffer.  And  then,  after  signing  it,  he  turned  round  and  worked 
for  another  man.  Now,  if  they  did  this  as  a  simple'  matter  of  interest 
to  themselves  and  their  clients,  how  do  we  know  that  there  is  not  the 
same  sort  of  interest  in  getting  this  vacant  seat  filled  by  the  man  of 
their  choice,  a  man  who  will  bring  them  votes  here.  Tnese  are  little 
questions  to  answer,  but  they  are  questions  that  require  some  explana- 
tion. As  far  as  the  nomination  of  this  other  gentleman  is  concerned,  I 
desire  to  say  that  wo  have,  as  the  representative  party  of  San  Francisco, 
desired  the  election  of  Judge  Sharpstein.  The  nomination  which  has 
been  made  by  a  gentleman  far  removed  from  San  Francisco,  shows  what 
a  deep  interest  he  takes  in  San  Francisco,  and  we  will  soon  show  him 
how  little  we  appreciate  it.  We  have  known  Mr.  Leonard  as  long  as 
the  gentleman  from  San  Joaquin,  and  while  be  may  be  in  every  way 
worthy,  none  of  us  saw  fit  to  nominate  him.  I  have  nothing  to  say 
against  him,  but  he  is  not  the  choice  of  the  delegation. 

Mb.  terry.  Don't  you  know  I  was  requested  to  place  him  in  nomi- 
nation by  one  of  your  colleagues,  Mr.  Stedman? 

Mr.  '\^ELLIN.  Then  my  colleague  will  have  the  blame.  I  don't 
admire  any  such  departure.  If  I  wanted  a  man  nominated  I  certainly 
would  not  go  to  the  gentleman  from  San  Joaquin,  or  any  other  gentle- 
man, while  I  am  able  to  do  it  myself.  That  gentleman  is  not  the  choice 
of  the  San  Francisco  delegation.  Neither  of  these  gentlemen  named  are 
indorsed  by  our  delegation.  I  have  not  a  word  to  say  against  either  of 
them.  They  are  both,  no  doubt,  very  worthy  young  men,  but  they  are 
not  our  choice — they  are  not  the  choice  of  the  people  of  San  Francisco. 
I  submit  that  we  ought  to  have  the  man  of  our  choice.  When  the 
vacancy  from  Alameda  was  to  be  filled,  we  made  no  nomination,  but 
threw  a  unanimous  vote  in  favor  of  your  candidate,  without  a  dissent- 
ing voice.  When  this  vacancy  from  Mariposa  and  Merced  was  to  be 
filled,  we  made  no  nomination,  but  conceded  them  the  man  whom  the 
people  had  indorsed  as  their  choice.  Now,  I  ask,  is  it  fair;  is  it  honor- 
able; it  it  right,  to  make  these  nominations  against  the  expressed  wish 
of  the  people?  And  I  want  to  know  whether  this  Convention  is  going 
to  reject  the  man  who  is  the  choice  of  the  delegation  and  of  the  people 
of  San  Francisco. 

Ma.  INMAN.    I  move  the  previous  question. 

No  second. 

Mr.  WILSON,  of  First  District  Mr.  President:  I  hare  no  apology 
to  make  to  the  Convention  here  for  signing  the  card  recommending  Jud^ 
Sharpstein,  or  for  the  course  I  then  took  or  now  take.  Judge  Sharpstein 
was  appointed  by  Governor  Booth  in  January,  eighteen  hundred  and 
seventy-five,  I  think.  I  had  had  some  acquaintance  with  him  before 
his  appointment,  but  was  not  intimately  acquainted  with  him.  I  knew 
nothing  against  him.  He  went  upon  the  bench,  retiring  from  the  bar, 
and  occupied  that  position  for  several  months.  In  the  ^11  of  the  year, 
eighteen  hundred  and  seventy-five,  nominations  were  to  be  made  for 
Judges  to  be  elected  at  the  ensuing  election.  I  signed  this  card  upon 
the  principle  upon  which  I  always  act,  and  that  is,  if  a  Judge  has  left 
the  oar  and  accepted  a  position  upon  the  bench,  I  always  sustain  him 
for  a  second  term,  unless  I  have  some  very  good  reason  to  do  otherwise. 
I  always  have  a^ted  upon  that  principle,  and  I  think  it  is  a  good  prin- 


ciple, because  a  lawyer  who  leaves  his  business  to  go  npon  the  bench, 
necessarily  does  so  at  the  sacrifice  of  bis  business,  and  ought  to  be  sup- 
ported. In  that  case  I  knew  of  no  good  reason  for  making  an  exception 
to  the  rule.  I  thought  he  might  make  a  good  Judge,  and  signed  that 
card  in  good  faith,  believing  him  to  be  what  he  was  represented.  And  I 
voted  for  him  besides.  I  have  nothing  now  to  sa^  against  him  in  regard 
to  the  matters  set  forth  in  that  card.  Were  his  history  between  that 
time  and  this  wiped  out,  I  would  reindorse  what  is  there  said.  But 
after  a  man  has  been  upon  the  bench,  and  has  associated  with  such  men 
as  we  have  had  upon  the  bench  in  San  Francisco,  I  will  not  excuse  any 
Judge  who  thereafter  denounces  those  men  who  have  been  his  associates 
as  being  bad  and  corrupt  men.  I  venture  to  say  that  there  is  no  belter 
set  of  men  in  the  State  of  California,  or  anywhere  else,  than  the  Judges 
of  the  Courts  in  Ban  Francisco.  They  are  honest  and  upright  men  in 
every  sense  of  the  word.  As  I  understand  it.  Judge  Sharpstein  on  the 
stump  denounced  these  men,  declaring  that  they  were  a  corrupt  and 
unreliable  set  of  men,  in  addition  to  other  matters  referred  to.  If  you 
want  to  find  out  what  a  man  is,  go  among  his  fellows,  his  associates. 
The  merchant  goes  among  merchants  to  find  another  merchant's  stand- 
ing. No  man  can  stand  up  in  this  world  against  his  own  craft,  and  it  is 
the  best  test  a  man  can  have.  I  say  now  that  not  one  third  of  the  bar 
of  San  Francisco  will  support  Judge  Sharpstein.  Whatever  gentlemen 
may  say  concerning  the  oar,  I  am  satisfied  of  that  fact.  He  has  finUen^ 
into  disrepute  among  his  fellows,  and  I  do  not  believe  he  could  get  one 
out  of  ten  of  those  who  signed  that  card  to  sign  a  similar  one  now.  I 
do  not  make  any  apolor|[  for  what  I  have  done  or  for  what  I  do  now. 

Mr.  FREUD.  Mr.  President :  I  am  not  acquainted  with  Judge 
Sharpstein  intimately.  I  am  intimately  acquainted  with  Mr.  Kenny. 
But,  sir,  in  my  opinion,  there  is  a  great  principle  involved  here;  it  is 
the  same  principle  upon  which  I  acted  when  I  voted  for  Mr.  Strong. 
The  same  principle  upon  which  I  acted  when  I  voted  for  Mr.  Howard. 
I  did  not  inquire  into  the  character  of  those  men;  I  did  not  inquire 
into  their  merits;  it  was  enough  for  me,  sir,  that  the  gentleman  from 
that  district  placed  them  in  nomination,  and  indorsed  them,  and  said 
that  it  was  the  wish  of  the  people  there  that  these  men  should  be  elected 
to  represent  them.  Now,  sir,  the  delegation  from  San  Francisco  are 
almost  unanimous  in  favor  of  Judge  Sharpstein,  and  I  hold  that  the 
members  of  this  Convention  will  accord  to  us  the  same  rights  which 
we  accorded  to  them. 

Ma.  ANDREWS.  Mr.  President :  I  merely  desire  to  make  an  expla- 
nation, because  an  attack  has  been  made  upon  me  for  placing  Mr.  Kenny 
in  nomination.  I  made  that  nomination  at  the  earnest  request  of  a 
gentleman  from  San  Francisco,  a  delegate  upon  this  floor.  I  at  first 
objected  to  it,  but  was  urgently  requested  to  make  the  nomination,  and 
out  of  courtesy  I  did  so.  I  consider  that  I  have  a  right  to  make  a  nom- 
ination upon  this  floor  to  fill  any  vacancy  that  may  occur  here. 

Mb.  S'TEDMAN.  Mr.  President:  I  did  request  Judge  Terry  to  nom- 
inate Mr.  Leonard.  I  did  so,  sir,  not  as  against  Judge  Sharpstein,  but 
as  against  Mr.  Kenny.  I  propose  to  vote  for  Judge  Sharpstein,  and  I 
assure  the  Convention  that  I  did  not  have  him  put  in  nomination  against 
Judge  Sharpstein.  I  withdraw  his  nomination  as  against  Judge  Sharp- 
stein, but  not  as  against  Mr.  Kenny. 

Mr.  ROLFE.    f  wish  to  ask  whether  Mr.  Leonard  is  a  candidate? 

Mb.  STEDMAN.    I  have  withdrawn  Mr.  Leonard. 

THB  PBIVIOPS  QCESTION. 

Mb.  INMAN.    I  move  the  previous  question. 

The  call  for  the  previous  question  was  duly  seconded,  and  the  main. 
question  waS^rdered  by  the  (invention. 
Thb  SECRETARY  called  the  roll  with  the  following  result: 


rOB   BHABP8TIIM. 

Barbour, 

Harrison, 

Nelson, 

Barry, 

Heiskell, 

Neunaber, 

Barton, 

Herold, 

O'Donnell, 

Beerstecher, 

Henington, 
Howard, 

Reddy, 

Bell, 

Reynolds, 

Brown, 

Hughey, 

Ringgold, 

Condon, 

Hunter, 

Smith,  of  San  Francisco, 

Cross, 

Joyce, 

Soule, 

Davis, 

Keyes, 

Stedman, 

Dean, 

Kleine, 

Sweasey, 

Evey, 

Larkin, 

Swenson, 

Farrell, 

Mansfield, 

Tuttle, 

Freeman, 

McCoy, 

Walker,  of  Tuolumne, 

Freud, 

Moffat, 

Wellin, 

Garvey, 

Moreland, 

West, 

Glascock, 

Morse, 

White, 

Gorman, 

Nason, 

Wyatt. 

Grace, 

FOB  KXNMT. 

Andrews, 

Edgerton, 

Lewis, 

Ayers, 

Estee, 

Lindow, 

Barnes, 

Filcher, 

Martin,  of  Alameda, 

Belcher, 

Gregg, 

McCallum, 

Biggs, 

Hager, 
Hale, 

McConnell, 

Blockmer, 

McNutt, 

Burt, 

Hall, 

Ohleyer, 

Caples, 

Harvey, 

Porter, 

Chapman, 

Hitchcock, 

Prouty, 

Charies, 

Holmes, 

Reed, 

Crouch, 

Huestis, 

Rhodes, 

Dowling, 

Jones, 

Rolfe, 

Doyle, 

Kelley, 

Scbell, 

Dudley,  of  San  Joaquin,Lampson, 

Schomp, 

Dudley,  of  Solano, 

Larue, 

Sburtleff,    ' 
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Smith,  of  Santa  Clara,  Tully,  Wells, 

Steele,  Turner,  Wickes, 

Stevenson,  Vacquerel,  Wilson,  of  Tehama, 

Terry,  Van  Dyke,  Wilson,  of  first  district, 

Thompson,  Van  Vborhies,  Winans, 

Towosend,  Webster,  Mr.  President. 

FOE  LLOTD. 

Graxes,  Mills,  Smith,  of  fourth  district. 

Laine, 

rOB  IIOKARD. 

Inman. 

Whole  number  of  votes  cast 121 

Necessary  to  a  choice 61 

Mr.  Sharpstein  received 52 

Mr.  Kenny  received 83 

Mr.  Lloyd  received 6 

Mr.  Leonard  received 1 

Thi  president.  Mr.  Kenny  having  received  a  majority  of  all 
the  votes  cast,  I  declare  him  duly  elected  to  fill  the  vacancy  occasioned 
by  the  death  of  the  Honorable  B.  F.  Kenny. 

Mr.  Howard,  delegate  elect  to  represent  the  Counties  of  Mariposa  and 
Merced,  came  forward  and  took  the  usual  oath  of  ofiice,  administered  by 
the  President. 

ADJOURNMENT. 

Ma.  SHURTLEFF.    Mr.  President:  I  move  we  adjourn. 

Carried,  and  at  four  o'clock  and  twenty-five  minutes  r.  H.,  the  Con- 
vention stood  adjourned  until  to-morrow  morning,  at  nine  o'clock  and 
thirty  minutes. 


EIGHTY-THIRD  DAY. 

Sacraxxnto,  Thursday,  December  19th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M. 
President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


.^drews. 

Harvey, 

Porter, 

Ayers, 

Heiskell, 

Prouty, 

Barnes, 

Herold, 

Beddy, 

Barry, 

Herrington, 

Reed, 

Barton, 

Hilborn, 

Reynolds, 

Beerstecher, 

Hitchcock, 

Rhodes, 

Belcher, 

Holmes, 

Rineeold. 

Bell, 

Howard,of  Los  Angeles,  RolJe^ 

Biggs, 

Howard,  of  Mariposa, 

Schell, 

Blackmer, 

Huestis, 

Schomp, 

Boggs, 

Hughey, 

Shoemaker, 

Brown, 

Hunter, 

Sburtleff, 

Burt, 

Inman, 

Smith,  of  Santa  Clara, 

Caples, 

Johnson, 

8mith,of  4th  District, 

Chapman, 

Joyce, 

Smith,  of  San  Francisco, 

Charles, 

Kenny, 

Soule, 

Condon, 

Keyes, 

Stedman, 

Cowden, 

Kleine, 

Steele, 

Cross, 

Laine, 

Stevenson, 

Crouch, 

Lampson, 

Sweasey, 

Davis, 

Larkin, 

Swenson, 

Dean, 

'Larue, 

Terry, 

Dowling, 

Lavigne, 

Thompson, 

Doyle, 

Lewis, 

Townsend, 

I>udley,of  San  Joaquin,  Lindow, 

Tully, 

Dudley,  of  Solano, 

Mansfield, 

Turner, 

Dunlap, 

Martin,  of  Alameda, 

TutUe, 

Edgerton, 

Martin,  of  Santa  Cms 

,  Vacquerel,      ' 

Estee, 

McCallum, 

Van  Dyke, 
Van  Voorhies, 

Evev, 
Filcher, 

McConnell, 

McCoy, 

Walker,  of  Tuolumne, 

Finney, 

McFarland, 

Webster, 

Freud, 

McNutt, 

Weller, 

Garvey, 

Mills, 

Wellin, 

Glascock, 

Moffat, 

West, 

Gorman, 

Moreland, 

Wickes, 

Graves, 

Morse, 

White, 

Ongg, 

,Nason, 

Wilson,  of  Tehama, 

Hager, 
Hale, 

Neunaber, 

Wilson,  of  1st  District, 

O'Donnell, 

Winans, 

Hall. 

Ohleyer, 

Wyatt, 

Harrison, 

Overton,     . 

ABSINT. 

Mr.  President. 

Barbour, 

Freeman, 

O'Sullivan, 

Berry, 

Grace, 

Pulliam, 

Boucher, 

Jones, 

Shatter, 

CampbeU, 

Kelley, 

Stuart, 

Casserly, 

McComaa, 

Swing, 
Tinnm, 

Eaeon, 

Miller, 

Ertey, 

Murphy, 

Walker,  of  Marin, 

Farrell, 

Nelson, 

Waters. 

Fawoett, 

Noel, 

LKAVX  OF  ABSENCI. 

One  day's  leave  of  absence  was  granted  Messrs.  Stuart  and  McComas. 
Indefinite  leave  of  absence  was  granted  Messrs.  Estey,  Miller,  and 
Kelley. 

TBI  JOURNAL. 

Mr.  LINDOW.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with. 
Carried. 

RESOLUTION. 

Mb.  white.    Mr.  President:  1  send  up  a  resolution. 
The  SECRETARY  read: 

jRaolved,  That  It  Is  the  BenH  of  this  Convention  that  no  f  DdeflDite  leave  of  absence 
be  granted  to  any  member  after  thta  date  except  for  cause  of  Bicknen;  and  that  if 
any  member  Bhall  absent  himself  from  the  Conveotion  without  leave  to  do  bo  fur  the 
period  of  Beven  days,  his  Beat  shall  be  deemed  to  be  vacant,  and  it  shall  be  in  order 
for  tlia  Coriventlon  to  forthwith  fill  such  vacancjr  by  election  In  accordance  with  the 
law  convening  this  Convention. 

Mr.  O'DONNELL.    I  move  that  bo  laid  on  the  table. 

Mr.  WHITE.  Mr.  President:  I  ask  leave  to  say  why  I  offered  it  I 
offer  it  merely  to  prevent  indefinite  leave  of  absence  to  persona  going 
away  tbsit  never  intend  to  return,  and  in  that  way  would  leave  the  Con- 
vention without  a  quorum.  I  notice  that  a  good  many  have  gone  home 
and  have  been  absent  some  time.  We  do  not  know  whether  they  will 
come  back  here  or  not.  It  is  very  easy  for  gentlemen  to  set  a  time  when 
they  will  come  back,  and  we  can  renew  that  leave  if  necessary ;  but  this 
asking  indefinite  leave  leaves  the  Convention  without  knowledge  as  to 
whether  they  will  come  back.  I  think  it  is  wise  to  declare  the  sense  of 
the  Convention  on  that  matter. 

Me.  McCALLUM.    I  move  to  strike  out  the  last  clause. 

Mr.  WHITE.     I  accept  that  amendment. 

The  PRESIDENT.  The  question  is  on  the  motion  to  lay  on  the 
•table. 

Mr.  JOYCE.    I  call  for  the  ayes  and  noes. 

Mr.  wickes.    I  call  for  the  ayes  and  noes. 
■  Mr.  McCALLUM.    I  understand  that  the  last  clause  is  stricken  out. 

Mr.  PORTER.  Mr.  President :  I  was  only  going  to  say  that  we  had 
better  go  to  work  instead  of  wasting  an  hour  every  morning  on  motions 
of  this  foolish  character. 

Mb.  RINGGOLD.  I  call  for  the  ayes  and  noes.  I  do  not  think  it  is 
a  foolish  motion  at  all. 

Mr.  O'DONNELL.    I  withdraw  my  motion  to  lay  on  the  table. 

The  PRESIDENT.  The  resolution  will  be  read  by  the  Secretary  as 
amended. 

The  SECRETARY  read: 

Baolvtd,  That  it  Is  the  sense  of  this  Convention  that  no  Indefinite  leave  of 
ahsenoe  be  (lanted  lo  any  member  alter  this  date  except  for  cause  of  sickneas. 

The  resolution  was  adopted. 

bepobt. 
Mr.  hilborn.    Mr.  President:  I  send  up  a  report  from  the  Com- 
mittee on  Mileage  and  Contingent  Expenses. 
The  SECRETARY  read: 

Ma.  Prksident:  Yunr  Committee  on  Mileage  and  Continrent  Expenses,  to 
whom  was  referred  resolution  number  ninety,  providing  for  the  payment  of  the 
sum  of  thlrty-eight  dollars  to  Patrick  Leavy  for  services  as  Gas  Porter  from  the 
commencement  of  the  Convention  nptothe  dateofhis  appointment,  have  had  the 
same  under  consideration,  and  herewith  report  the  same  back  without  recom- 
mendation. 

S.  O.  HILBOKN,  for  the  CommitUe. 

Mb.  hilborn.    Mr.  President:  I  move  that  the  report  and  resolu- 
tion lie  on  the  table  until  the  author  of  the  resolution  is  present. 
Carried. 

REVENUE  AND  TAXATION. 

Mb.  edgerton.  Mr.  President :  I  move  that  the  report  of  the 
Committee  on  Revenue  and  Taxation  be  made  the  special  onier  for  the 
seventh  day  of  January.  I  make  the  motion  to  pratpone  it  until  that 
timeuat  the  request  of  several  members  of  the  Convention,  some  of  whom 
are  absent,  and  several  of  whom  have  to  leave  here  for  the  holidays.  I 
suppose  it  will  be  generally  conceded  as  a  matter  of  great  importance, 
and  many  gentlemen  who  are  now  unavoidably  absent  for  some  days 
desire  to  be  here  for 

Mr.  white.    Mr.  President 

Mb.  edgerton.  Does  the  gentleman  rise  to  a  point  of  order  or  for 
another  buncome  speech  ? 

Mr.  white.    It  was  not  a  point  of  order,  but 

Mr.  edgerton.  Sit  down,  then.  The  gentleman  from  Santa 
Clara,  Mr.  Laine,  desires  to  be  away  for  a  few  days.  That  gentleman 
has  devoted  much  time  to  the  subject,  and  will  doubtless  be  able  to 
benefit  this  Convention  a  great  deal  on  the  consideration  of  this  report. 
So  far  08  I  am  personally  concerned  I  am  ready  to  take  it  up  now,  or  at 
any  time  the  Convention  may  see  fit.  I  make  the  motion  for  the 
reasons  I  have  stated. 

Mb.  white.  Mr.  President:  I  hope  that  this  resolution  will  not 
pass,  and  that  we  will  go  right  on  with  business.  There  is  no  one  more 
anxious  to  have  the  assistance  of  the  gentleman  from  Santa  Clara  than 
I  am,  but  there  are  several  others  that  may  go  away.  That  puts  it 
beyond  the  hundred  days  for  which  this  Convention  was  to  sit,  and  a 
great  many  may  never  come  back  here.  I  think  we  ought  to  go  right 
on  with  business,  and  I  hope  and  trust  that  there  will  be  no  adjournment 
for  Christmas  for  more  than  one  day;  and  if  this  is  the  way  we  go  on 
until  the  seventh  of  January,  why,  the  consequence  will  be  that  we  will 
not  have  half  the  Convention  here — that  they  will  never  come  back. 

Mr.  townsend.  Mr.  President:  I  hope  the  motion  will  prevail. 
I  have  been  quite  unwell,  and  intend  to  leave  for  home  to-morrow,  not 
being  well  enough  to  stay  here.  I  am  in  hopes  of  being  back  here  by 
the  seventh  of  January.    My  people  are  very  much  interested  in  this 
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subject,  and  I  should  like  to  be  here.  I  know  there  are  many  others 
that  would  have  to  eo  home,  and  I  think  this  ought  to  be  put  on. 

Mr.  LAKKIN.  Mr.  President:  This  is  but  a  part  of  the  consistent 
course  of  some  gentlemen  to  delay  and  eventually  defeat  this  Constitution. 

The  president.  The  gentleman  is  out  of  order  in  making  that 
style  of  remark  about  members. 

Mr.  LARKIN.  I  say  that  this  will  eventually  defeat  this  Constitu- 
tion. A  majority  cannot  afford  to  stay  here.  The  effect  of  this  motion 
will  be  to  compel  them  to  come  here  and  wait  upon  these  men  who  have 
sought  these  delays. 

Mr.  TOWNSEND.  Isn't  there  enough  to  occupy  the  time  of  this 
Convention  without  bringing  that  up? 

Me.  LARKIN.  This  is  the  main  question.  These  are  the  great  ques- 
tions. We  came  here  to  amend  this  Constitution,  and  I  want  to  see  the 
work  of  this  Convention  proceed  upon  these  important  (questions,  and  I 
shall  oppose  any  motion  for  adjournment,  or  any  motion  for  making 
special  orders  for  January  or  next  June. 

Mr.  EDGERTON.  Did  I  understand  the  gentleman  from  El  Dorado 
to  say  this  motion  was  made  for  the  purpose  of  defeating  the  objects  of 
this  Convention  ? 

Mr.  LARKIN.    I  say  the  result  of  it  would  be.  . 

Mr.  EDGERTON.  Did  the  gentleman  say  the  motion  was  made  for 
that  purpose? 

Mb.  STEDM.\N.  I  move  that  the  motion  of  the  gentleman  from 
Sacramento  be  laid  on  the  table. 

Mr.  TOWNSEND.    I  hope  the  motion  will  not  prevail. 

Thr  PRESIDENT.    The  motion  is  not  debatable. 

The  motion  to  lay  on  the  table  prevailed,  on  a  division,  by  a  vote  of 
67  ayes  to  40  noes.  i 

LBQISLATIVR  DBPARTHIilT. 

Mr.  O'DONNELL.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  pur^se  of  further  considering  the  report  of  the  Committee  on 
Legislative  Department, 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  CHAIRMAN.  The  pending  question  is  the  motion  of  the  gen- 
tleman from  Sierra,  Mr.  Barry,  to  substitute  section  six  of  the  old  Con- 
stitution for  section  five  of  the  report  of  the  committee. 

Mr.  McCALLUM.  I  rise  to  a  question  of  order:  that  the  number 
having  been  fixed  by  an  amendment  already  adopted  this  substitute  is 
not  in  order. 

Thk  chairman.  The  rule  expressly  provides  that  a  substitute  is  a 
mere  amendment.    The  point  of  order  is  not  well  taken. 

Mr.  HOWARD,  of  lioa  Angeles.  Mr.  Chairman  :  I  would  inquire,  if 
the  substitute  is  adopted,  if  it  would  be  open  to  amendment. 

Thb  CHAIRMAN.  It  is  an  amendment  itself. 
"  Mr.  terry.  Mr.  Chairman :  The  adoption  of  that  amendment  will 
leave  no  number  of  Senators  and  Representatives  fixed  by  the  Conven- 
tion. Section  five,  as  amended,  provides  that  the  Senate  shall  consist  of 
forty,  and  the  House  of  eighty.  Striking  out  that  section  and  adopting 
the  one  proposed,  would  leave  no  number  designated.  Iteeemstome 
that  the  object  of  this  is  sufficiently  expressed  by  the  fifth  section  as  it 
stands.  The  Senate  shall  consist  of  forty  members,  and  the  House  of 
eighty  members.  That  section,  if  taken  in  connection  with  the  sixth  as 
it  will  be  amended,  it  seems  to  me  expresses  the  opinion  of  the  majoritjr 
of  this  Convention.  It  is  necessary  to  have  some  designated  number,  if 
the  Constitution  is  adopted,  as  it  will  be. 

Mr.  BARRY.  Mr.  Chairman:  I  will  state  that  while  this  section 
six  of  the  old  Constitution,  which  I  have  ofiered  as  a  substitute  for 
section  five,  does  not  fix  the  number,  yet  it  is  understood,  that  if  it  is 
adopted  the  gentleman  from  San  Francisco,  Mr.  Barnes,  will  ofier  a 
substitute  for  section  six  which  will  give  the  law  some  flexibility,  so 
that  in  the  future  the  Legislature  may  be  able  to  increase  the  number 
if  it  is  found  to  be  necessary  or  desirable. 

Mr.  MANSFIELD.  Mr.  Chairman :  I  protest  against  the  prssent. 
apportionment,  and  for  my  section  of  the  State  I  demand  a  change.  I 
renew  my  motion  that  the  Legislative  Committee  be  instructed  to  adjust 
the  representation  between  the  counties  according  to  the  population  as 
determined  by  the  vote  of  eighteen  hundred  and  seventy-six;  that  is, 
that  we  recommit  this  section  with  those  instructions. 

Mb.  BROWN.  Mr.  Chairman :  I  am  decidedly  in  favor  of  this  course. 
Now,  there  has  been  complaint  for  a  long  time  in  the  southern  portion 
of  the  State  upon  this  very  subject.  For  instance,  Tulare  County  and 
Kern,  have  but  one  representative  in  the  Assembly,  and  yet  in  eighteen 
hundred  and  seventy-six 

Mr.  van  DYKE.  Mr.  Chairman :  I  respectftiUy  suggest  that  that 
belongs  to  section  six. 

Thb  chairman.  The  Chair  has  decided  that  this  motion  of  the 
gentleman  from  Los  Angeles  is  out  of  order.  This  committee  cannot 
instruct  any  other  committee.  The  question  is  on  the  amendment 
offered  by  the  gentleman  from  Sierra. 

BEUARKS  or  MB.  BAOKB. 

Mr.  HAGER.  Mr.  Chairman:  I  have  not  heard  the  amendment 
read,  but  I  am  informed  that  it  is  in  substance  section  six  of  the  old 
Constitution.  In  other  words,  it  leaves  it  as  it  has  been  in  the  past. 
Having  been  in  the  Legislature  eight  years,  my  experience  was  that  it 
was  a  constant  struggle  in  the  difierent  counties  of  the  State  in  order  to 
obtain  each  for  themselves  the  largest  possible  representation  ;  and  so  it 
will  be  in  the  future.  This  committee  have  already  gone  through  sec- 
tion five  and  perfected  it  the  extent  of  deciding  that  forty  members  shall 
constitute  the  Senate  and  eighty  members  shall  constitute  the  Assembly. 
That  is  the  provision  now.  That  is  the  number  now  constituting  the 
Senate  and  Assembly,  and  all  seem  to  be  of  the  opinion  that  that  num- 


ber is  sufficient  for  the  interests  of  the  State.  Why  not  let  it  remain  so? 
Why  go  back  to  the  uncertain  rule  of  leaving  it  open  to  a  contest  every 
time  the  Legislature  meet,  in  regard  to  representation  ?  There  never  has 
been,  perhaps,  a  fair  apportionment  in  this  State  when  it  baa  been  fixed 
by  the  Legislature,  for  the  reason  that  it  has  always  been  the  result  of  a 
compromise,  and  finally  the  small  counties,  where  they  have  had  an 
able  representative,  have  got.an  undue  apportionment  in  the  Legisla- 
ture. I  have  noticed,  sir,  that  in  the  new  Constitution  they  fix  the 
number  of  legislators.  That  takes  away  that  bone  of  contention  from 
the  legislative  body.  Supposing  that  section  five  had  been  settled  upon 
and  determined,  I  had  drawn  a  substitute  for  section  six,  which  I  will 
read: 

"  Sec.  6.  For  the  purpose  of  choosing  members  of  the  Legislature, 
the  State  shall  be  divided  into  forty  Senatorial  Districts  of  compact  and 
contiguous  territory,  as  nearly  equal  in  population  as  may  be,  and  each 
district  shall  be  entitled  to  elect  one  Senator  and  two  members  of  the 
Assembly.  The  districts  shall  be  numbered  consecutively  from  one  to 
forty,  commencing  at  the  northern  and  ending  at  the  southern  boundary 
of  the  State.  In  forming  such  districts,  no  county  shall  be  divided 
unless  entitled  to  two  or  more  Senators;  nor  shall  a  part  of  any  county 
be  united  with  any  other  county  in  forming  a  district.  The  Senatorial 
ratio  of  representation  shall  be  ascertained  by  dividing  the  whole  popu- 
lation of  the  State  by  the  number  forty.  The  members  of  the  Assembly 
shall  be  apportioned  among  the  several  counties  on  a  ratio  obtained  by 
dividing  the  population  of  the  State  by  eighty.  Every  county  contain- 
ing a  population  equal  to  one  or  more  ratios,  shall  elect  separately  its 
proportion  of  Assemblymen  allotted  to  such  county,  as  may  be  provided 
by  law.  The  Legislature,  at  its  first  session  after  the  adoption  of  this 
Constitution,  and  thereafter  after  each  United  States  decennial  census 
shall  have  been  ascertained,  shall  apportion  the  State  into  Senatorial 
and  Assembly  districts,  in  conformity  with  the  provisions  of  this  section. 
Until  such  apportionment  shall  be  made,  forty  Senators  and  eighty 
Assemblymen  to  constitute  the  first  Legislature  under  this  Constitution 
shall  be  elected,  as  now  provided  by  law.  After  the  United  States  cen- 
sus of  the  year  eighteen  hundred  and  ninety  shall  be  ascertained,  the 
Legislature,  by  a  two-thirds  vote  of  all  the  members  elected  to  each 
house,  may  increase  the  Senatorial  districts,  and  the  number  of  Senators 
to  fifty,  and  the  members  of  Assembly  to  one  hundred." 

That  will  permit  of  an  increase  of  the  number  of  legislators  after 
the  census  of  eighteen  hundred  and  ninety,  so  that  there  may  be 
fifty  Senators  and  one  hundred  Assemblymen.  If  this  view  should 
be  favorably  entertained  by  the  Convention,  leaving  section  five  as  it  is 
already  amended,  and  adopting  the  substitute  for  section  six,  which  I 
have  just  read,  it  would  be  a  better  rule  for  the  future  than  it  would  to 
leave  it  to  that  uncertain  rule  that  has  heretofore  prevailed,  having  a 
contest  in  each  Legislature  in  regard  to  representation.  I  therefore  hope 
that  we  will  not  go  backward  n^w  and  adopt  the  amendment  which  was 
proposed  here,  taxing  the  provision  from  the  old  Constitution,  and  sub- 
stituting it  for  that  which  has  been  acted  upon  and  amended  by  the 
Convention ;  that  is,  by  substituting  "  forty  "  and  "  eighty  "  in  place  of 
the  numbers  reported  by  the  committee. 

Mb.  SMITH,  of  San  Francisco.  Mr.  Chairman:  I  do  not  desire  to 
see  the  representation  cut  down.  I  wish  to  see  all  counties  represented; 
but  I  contend  that  the  larger  counties  should  be  represented  according  to 
the  population.    It  seems  to  me  that  we  had  better  leave  this  matter 

Mb.  van  DYKE.  We  are  not  on  the  question  of  apportionment  at 
all.    That  is  in  the  next  section.    As  I  understand  it 

Thi  CHAIRMAN.  Tlie  Chair  cannot  control  the  argument  of  the 
gentleman  as  long  as  it  is  pertinent. 

Mb.  SMITH,  of  San  Francisco.  I  think  we  had  better  leave  this 
matter  where  it  is  now,  and  leave  the  Legislature  to  regulate  this  matter. 

BBUARKS  OF  MR.  BARNES. 

Mb.  BARNES.  Mr.  Chairman:  It  occurs  to  me  that  section  six,  as  it 
stands  in  the  Constitution,  substituted  in  place  of  section  five,  together 
with  the  substitute  proposed  to  be  adopted  for  section  six,  would  be  the 
best  plan.  I  am  aware  that  it  would  not  meet  the  objection  of  the  gen- 
tleman from  Los  Angeles  as  to  the  present  unfair  apportionment,  as 
considered  by  himself  and  the  other  gentlemen  from  the  southern  part 
of  the  State.  But,  sir,  the  mischief  to  follow  from  undertaking  to  make 
the  vote  at  any  election  a  basis  of  representation  would  be  greater  than 
the  present  hardship.  Whatever  the  evil  that  is  sought  to  be  remedied 
the  remedy  sought  to  be  applied  is  worse  than  the  disease.  It  does  not 
appear  to  me  that  we  have  sufficient  light  at,  present  to  dispose  of  this 
question.  It  should  have  been  done,  as  was  stated  yesterday,  years  ago. 
A  struggle  was  made  for  it  year  after  year.  It  was  not  until  three  years 
ago  that  it  was  accomplished.  It  was  made  upon  the  best  lights  that 
could  be  obtained,  but  in  our  present  situation  I  do  not  think  that  we 
have  the  data  with  which  to  make  a  change  that  would  be.  satisfactory. 
Now,  if  section  six  of  the  old  Constitution  were  adopted  in  place  of  this 
section  five,  then  in  place  of  this  long  apportionment  being  put  into  the 
Constitution,  I  would  propose  that  we  adopt  a  section  something  like 
this:  "The  number  of  Senators  and  members  of  the  Assembly  shall  be 
fixed  by  the  Legislature,  and  apportioned  among  the  several  counties 
and  districts  to  be  established  by  l&w according  to  the  number  of  inhabit- 
ants. The  number  of  members  of  the  Assembly  shall  not  be  less  than 
eighty,  and  until  the  Legislature  shall  otherwise  direct,  the  number  of 
Assemblymen  shall  be  eighty,  and  the  number  of  Senators  forty.  And 
the  apportionment  of  districts  shall  be  as  now  provided  by  law.  The 
enumeration  of  the  inhabitants  of  this  State  shall  be  taken  under  the 
direction  of  the  Iiegislature  in  the  year  eighteen  hundred  and  eighty- 
two,  and  at  the  end  of  every  ten  years  thereafter,  and  these  enumera- 
tions, together  with  the  census  that  may  be  taken  under  the  direction  of 
the  Congress  of'  the  United  States  in  the  year  eighteen  hundred  and 
eighty,  and  every  subsequent  ten  years,  shall  serve  as  the  basis  of  repre- 
sentation in  both  houses  of  the  Legislature." 
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That  would  make  A  system  that  is  flexible.  It  settles  the  question  of 
the  number  of  Senators  and  Assemblymen,  and  it  leaves  the  suoject  open 
to  be  adjusted  as  the  increase  of  population,  the  growth  and  develop- 
ment of  the  S^te,  might  require. 

Mb.  MANSFIELD.  Wh^  do  you  have  a  census  in  eighteen  hundred 
and  eighty-two  instead  of  eighteen  hundred  and  eighty  ? 

Mb.  BARNES.  We  shall  have  a  census  of  the  inhabitants  of  the 
State  by  the  United  States  Crovemment  in  eighteen  hundred  and  eighty. 
That  will  give  one  basis.  Of  course,  it  would  not  be  desirable  to  nave 
an  enumeration  going  on  on  the  part  of  the  State  at  the  same  time  that 
the  United  States  census  was  being  taken.  Then,  if  you  have  a  State 
enumeration  and  the  United  States  census,  you  have  a  double  basis  to 
determine  the  question.  You  have  got  two  sources  of  information,  one 
carried  on  by  the  State,  and  one  carried  on  hy  the  General  Government 
in  the  year  eighteen  hundred  and  eighty.  That  idea  is  taken  from  the 
old  Constitution.  Section  twenty-eight  of  the  article  on  the  Legislative 
Department  as  it  was  adopted,  reads : 

"Sbc.  28.  The  enumeration  of  the  inhabitants  of  this  State  shall  be 
taken,  under  the  direction  of  the  Legislature,  in  the  years  eighteen  hun- 
dred and  iifly-two  and  eighteen  hundred  and  fiftpr-five,  ana  at  tlie  end 
of  every  ten  years  thereaJcer;  and  these  enumerations,  together  with  the 
census  that  may  be  taken  under  the  direction  of  the  Congress  of  the 
United  States,  in  the  year  eighteen  hundred  and  fifty,  and  every  subse- 
quent ten  ;rears,  shall  serve  as  the  basis  of  representation  in  both  houses 
of  the  Legislature." 

That  is  an  explanation  of  it,  and  I  think  it  is  a  very  just  idea.  We 
cannot  depend  entirely  upon  the  census  taken  by  the  United  States.  I 
cannot  avoid  repeating,  that  it  seems  to  me  that  any  attempt  to  appor- 
tion the  State  from  the  very  feeble  and  meager  light  aSbrded  by  a  popu- 
lar vote  would  be  a  very  great  mistake.  The  vote  depends  upon  so 
many  circumstances,  and  there  are  so  many  questions  as  to  the  fairness 
of  any  election.  Now,  the  gentleman  from  El  Dorado  said  it  was 
known  that  there  was  some  fourteen  or  fifteen  thousand  fraudulent 

'  Mb.  BOLFE.  I  rise  to  a  point  of  order.  Apportionment  is  not 
before  the  body. 

Thi  CHAIRMAN.    The  Chair  has  already  decided  that  point 

Mb.  ROLFE.    Goon. 

Mb.  BARNES.  Thank  you!  I  am  aware  of  the  opinion  of  the 
Chair,  but  I  was  not  aware  of  the  decision  of  Mr.  Rolfe.  ^ 

Mr.  ROLFE.  My  decision  is  that  you  are  out  of  order.  The  Cha* 
decides  the  other  way. 

Mb.  BARNES.  I  did  not  propose  to  be  bound  by  it;  1  simply  wanted 
to  know  what  he  thought.  However,  I  have  no  more  to  say,  except 
that  we  ought  not  to  deal  with  this  question  until  we  have  the  proper 
light  upon  it. 

BXMIRKS  or  MB.  TKBBT. 

Mb.  TERRY.  Mr.  Chairman:  It  seems  to  me  that  there  is  some 
misunderstanding  on  the  part  of  the  Convention  about  the  position  in 
which  this  matter  stands  now.  The  Committee  on  Legislative  Depart- 
ment reported  this  section : 

"  Sic.  5.  The  Senate  shall  consist  of  thirty  members,  and  the  Assembly 
of  sixty  members,  to  be  elected  by  districts,  as  hereinafter  provided. 
The  seats  of  the  fifteen  Senators  from  the  odd  numbered  districts,  chosen 
at  the  first  election  under  this  Constitution,  shall  be  vacated  at  the  expi- 
ration of  the  second  year,  so  that  one  half  of  the  Senate,  after  the  first 
election,  shall  be  chosen  every  two  years." 

The  Committee  of  the  Whole  has  voted  that  the  House  shall  consist  of 
eighty  members  and  the  Senate  of  forty  members,  so  that  of  course  the 
a<Qustment  of  districts,  reported  by  the  committee,  will  have  to  go  out, 
and  it  is  not  proposed  by  the  committee,  as  far  as  I  understand,  that 
there  should  be  a  new  apportionment  It  would  require  a  good  deal  of 
time.  This  section  kept  back  the  report  more  than  two  weeks.  It 
would  require  a  long  time  to  readjust  this  apportionment  to  fit  forty 
districts.  Therefore,  I  propose,  when  section  six  shall  come  up,  to  move 
to  strike  out  all  after  the  nineteenth  line,  and  to  insert  in  lieu  of  it,  "that 
until  tlie  adjustment  is  made  by  the  Legislature  the  apportionment  now 
provided  by  law  shall  continue  in  force."  So  that  until  after  the  first 
session  of  the  Legislature  which  meets  after  the  census  of  eighteen  hun- 
dred and  eighty  is  taken,  the  representation  will  continue  as  now,  the 
Aasdmbly  consisting  of  eighty  members  and  the  Senate  of  forty.  If  this 
section  six  is  adopted  it  will  be  the  duty  of  the  Legislature,  after  the 
next  census,  to  make  a  new  apportionment.     Here  is  another  section  : 

"  For  the  purpose  of  choosing  members  of  the  Legislature  the  State 
shall  be  divided  into  forty  districts,  as  nearly  equal  in  population  as  may 
be,  and  composed  of  contiguous  territory,  to  oe  called  legislative  dis- 
tricts. Each  district  shall  choose  one  Senator  and  two  members  of  the 
Assembly.  The  districts  shall  be  numbered  from  one  to  thirty,  inclu- 
sive, in  numeri(j^l  order,  commencing  at  the  northern  boundary  of  the 
State  and  ending  at  the  southern  boundary  thereof.  In  the  formation  of 
said  districts  no  county,  or  city  and  county,  shall  be  divided,  unless  it 
contain  sufficient  population  within  itself  to  form  two  or  more  districts; 
nor  shall  a  port  of  any  county,  or  city  and  county,  be  united  with  any 
other  county,  or  city  and  county,  in  forming  any  district  The  (jensus 
taken  under  the  direction  of  the  Congress  of  the  United  States  in  the 
year  one  thousand  eight  hundred  and  eighty,  and  every  ten  years  there- 
alter,  shall  be  the  basis  of  fixing  and  a^usting  the  legislative  districts; 
and  the  Legislature  shall,  at  its  first  session  after  each  census,  adjust  said 
districts  and  reapportion  the  representation,  so  as  to  preserve  them  as 
near  equal  in  population  as  may  be." 

Kow,  under  the  scheme  proposed  by  the  gentleman  from  San  Fran- 
cisco, no  readjustment  of  representation  can  oe  had  until  eighteen  hun- 
dred and  eighty-four;  because  you  provide  for  a  census  in  eighteen 
hundred  and  eighty-two ;  so  that  for  three  sessions  of  the  Legislature,  for 
ax  years,  there  could  be  no  change  in  the  apportionment  as  it  now  is. 
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Whereas,  under  the  plan  proposed  by  the  committee,  the  change  could 
be  made  at  the  session  oi  eighteen  hundred  and  eighty-two;  so  that 
instead  of  continuing  the  present  representation  the  first  session  that 
would  meet  under  the  new  apportionment  would  meet  in  eighteen  hun- 
dred and  eighty-four;  whereas,  under  the  plan  proposed  by  the  gentle- 
man from  San  Francisco,  it  would  be  in  eighteen  hundred  and  eighty- 
six;  so  that  there  would  be  three  sessions  of  the  Legislatun^,  necessarily, 
under  the  present  apportionment,  if  the  plan  proposed  by  the  gentleman 
was  adopted. 

Mb.  BARNES.  What  would  be  the  objection  to  the  matter  being 
postponed  until  there  was  a  thorough  examination  into  itT  If  com- 
plaints are  made,  examine  into  them  carefully,  and  put  an  end  to  the 
complaints. 

Mju  terry.  I  cannot  understand  why  the  enumeration  made  and 
paid  for  by  the  United  Stales  will  not  be  just  as  correct,  just  as  thorough, 
and  just  as  reliable,  as  any  that  will  be  made  by  the  State.  The  taking 
of  the  census  by  the  State  will  involve  a  very  large  expense  without  any 
corresponding  benefit.  If  the  United  States  census  is  taken  in  eighteen 
hundred  and  eighty,  that  will  be  sufficient  without  waiting  for  two  years 
longer  for  the  State  to  take  the  census,  in  order  to  make  an  apportion- 
ment If  we  judge  the  future  by  the  past,  is  there  any  assurance  of 
there  being  any  State  census  taken?  In  eighteen  hundred  and  forty- 
nine  the  institution  provided  for  a  census  in  eighteen  hundred  and 
fifty-two  and  in  eighteen  hundred  and  fifty-five,  and  one  every  ten 
years  thereafter.  Would  any  gentleman  inform  me  that  any  such  cen- 
sus \fSe  taken  ? 

Mb.  van  dyke.    It  was  taken  in  eighteen  hundred  and  fifty-two. 

Ma.  EDGERTON.    No;  and  never  wUl  be. 

Mb.  terry.  Then  where  is  the  necessity  of  waiting  for  the  State 
to  do  it? 

Mb.  BARNES.  Then  what  is  the  object  of  putting  any  mandatory 
provision  in  the  Constitution  as  to  a  legislative  duty,  if  they  do  not  do 
their  duty?  If  they  do  not  do  their  duty,  that  is  their  lookout.  It  is 
for  us  to  throw  around  this  question  all  the  safeguards  we  can.  The 
benefit  of  a  State  enumeration  of  population  for  the  purpose  of  having  a 
basis  of  representation  is,  that  every  town  and  county  will  have  an 
interest  in  seeing  that  it  is  taken.  It  will  not  be  taken  in  the  hasty  and 
careless  way  in  which  the  census  of  the  United  States  is  taken. 

Mb.  terry.  Mr.  Chairman:  It  seems  to  me  that  the  argument 
cuts  both  ways.  If  the  basis  of  representation  is  fixed  upon  the  census 
of  the  UnitM  States,  then  every  citizen,  and  every  town  and  county, 
has  just  as  much  interest  in  seeing  that  it  is  correctly  taken.  If  the 
census  taken  in  eighteen  hundred  and  eighty  by  the  United  States  is 
made  by  this  Constitution  the  basis  of  representation,  is  not  the  same 
interest  involved? 

Mb.  BARNES.    I  do  not  so  regard  it 

Mb.  terry.  Then  I  cannot  understand  it.  It  seems  to  me  a  self- 
evident  proposition.  It  occurs  to  me,  that  with  the  amendment  adopted 
by  the  committee,  of  forty  Senators  and  eighty  members,  and  the 
amendments  which  I  will  propose  when  it  comes  up  to  section  nineteen, 
we  will  have  a  system  which,  it  seems  to  me  from  the  votes  already 
taken,  meets  with  the  approval  of  a  majority  of  this  Convention.  If 
the  gentleman  desires  to  give  it  flexibility,  there  would  be  no  objection 
to  an  addition,  that  the  number  may  be  increased.  I  cannot  see  any 
advantage  which  section  six  of  the  old  Constitution  has  over  section  five 
as  amended  here,  because  section  six  provides  for  no  number  of  repre- 
sentatives. It  simply  says  that  the  number  of  Senators  shall  not  be  leas 
than  one  third  nor  more  than  one  half  of  that  of  the  members  of  the 
Assembly,  but  how  many  Senators  and  Assemblymen  there  shall  be  does 
not  appear.  The  objections  to  section  five  will  be  obviated  by  permit- 
ting the  present  apportionment  to  stand  until  after  the  next  census. 

BBHABES  of  MB.  OBIOO. 

Mb.  QREGO.  Mr.  Chairman :  The  propositioiris  to  substitute  section 
six  of  the  old  Constitution  in  place  of  this  section  five  as  amended. 
Now,  I  hope  that  the  Convention  will  adopt  section  six  of  the  old  Con- 
stitution. I  think  that  the  interests  of  the  people  demand  that  this  be 
left  flexible.  As  it  stands  to-day  San  Francisco  has  nearl;^  one  half  of 
the  population  of  the  State,  and  the  chances  are  that  by  eighteen  hun- 
dred and  eighty  she  will  have  one  half  of  the  population  of  the  State. 
If  that  is  the  case,  then  one  half  of  the  representatives  will  come  from 
the  city;  in  other  words,  the  people  of  the  State  at  large  cannot  be 
acquainted  with  their  Senators  and  Assemblymen.  On  the  other  hand 
the  Senators  and  Assemblymen  cannot  know  the  people  of  the  State  at 
large.  Now,  the  old  Constitution,  as  it  is,  forbids  an  increase;  it  ought 
to  be  permitted,  as  it  may  turn  out  that  the  people  of  San  Francisco  may 
be  able  to  control  the  whole  State.  It  is  necessary,  because  that  city 
upon  the  sea  ma;^  grow  so  enormous  that  the  people  of  the  State  will  be 
lost.  I  think  it  is  but  fair  that  each  county  should  have  an  Assembly- 
man. If  the  counties  are  too  small  we  should  have  territorial  ropresen- 
tation  in  the  Assembly,  because  our  interests  are  so  diverse,  and  I  hope 
that  whatever  apportionment  is  made  that  the  Convention  will  keep  m 
sight  the  future,  and  that  we  will  not  sacrifice  the  whole  State  to  the 
great  city  that  is  growing  so  rapidly  by  the  sea. 

BKUIRES   or    MB.    ATXBS. 

Mr.  AYERS.  Mr.  Chairman :  There  is  some  force  in  the  argument 
of  the  gentleman  from  Kern,  Mr.  Gregg,  in  regard  to  having  some  flexi- 
bility, but  what  we  ought  to  meet  is  the  radical  injustice  which  exists  in 
the  present  apportionment.  We  can  do  that  here  without  trouble.  It  is 
not  so  great  a  work.  I,  myself,  have  spent  a  couple  of  days  on  the  mat- 
ter, and  I  find  that  the  apportionment  is  really  very  unequal.  The 
gentleman,  in  ofiTering  this  as  a  substitute,  as  I  understand  it,  will  insist 
upon  the  present  apportionment  lasting  until  after  the  census  of  eighteen 
hundred  and  eighty.  The  Legislature,  which  shall  meet  in  eighteen 
hundred  and  eighty-two  will  be  able  to  apportion  the  State  on  the  basis 
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of  that  censuB.  The  Legislature  elected  for  eighteen  hundred  and  eighty- 
four  will  be  the  first  Legislature  elected  under  the  new  apportionment. 
The  crying  injustice  of  the  present  apportionment  we  shall  have  con- 
tinued, unless  we  correct  it  here,  forsiic  years  longer;  and  not  only  that, 
hut  I  understand,  from  another  amendment  thai  is  to  be  offered,  that  a 
census  is  to  be  taken  in  eighteen  hundred  and  eighty-two,  and  the  cor- 
rection of  the  evil  will  then  be  put  off  two  years  longer.  I  do  not  think 
that  while  we  can  ourselves  correct  an  error  of  that  magnitude  that  we 
should  remand  it  over  for  so  many  years.  I  think  thut  it  is  perfe<'.lly 
proper  to  take  the  electoral  vote  at  the  Presidential  election  as  a  basin, 
and  from  that  ap|x>rtion  the  State.  It  can  be  done  fairly,  by  any  gen- 
tleman on  this  floor,  in  three  hours.  I  propose,  when  section  six  comes 
up,  to  offer  that  as  an  amendment  to  section  six,  hoping  that  this  Con- 
vention will  adopt  it.  It  is  fair  to  every  part  of  the  State.  It  changes 
the  representation  to  some  extent.  It  does  justice  to  some  of  the  counties 
that  now  have  not  half  their  representation,  and  I  insist  that  it  would 
be  a  great  wrong  on  the  part  of  tnis  Convention  to  compel  the  counties 
that  are  now  not  half  represented  in  the  Legislature  to  continue  thus 
inadequately  represented  for  the  next  six  or  eight  years.  It  is  our  duty 
to  do  It  here.  We  can  do  it  without  injustice  to  any  portion  of  the  State, 
and  we  should  do  it. 

Mr.  INMAN.  This  is  simply  a  rehash  of  yesterday.  I  move  the 
previous  question. 

Messrs.  Howard,  O'Donnell,  Keyes,  and  Caples  seconded  the  motion. 

The  main  question  was  ordered,  on  a  division,  by  a  vote  of  64  ayes  to 
16  noes. 

Thi  CHAIRMAN.  The  main  question  has  been  ordered.  The  ques- 
tion is  on  the  adoption  of  the  amendment  offered  bv  the  gentleman  from 
Sierra,  Mr.  Barry,  to  subelitute  section  six  of  the  ola  Constitution  for  sec- 
tion five  of  the  report. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  30  ayes  to 
73  noes. 

Thk  CHAIKMAN.    The  Secretary  will  read  section  six. 

Mb.  ANDREWS.  I  concur,  Mr.  Chairman,  fully,  with  theremarks 
made  by  Colonel  Ayers.  I  think  we  can  remedy  it  here  as  well  as  it  can 
be  done  bpr  the  Legislature,  and  for  that  reason  I  offer  this  resolution,  if 
it  be  considered  in  order: 

Thk  SECRETARY  read: 

Raolvtd,  That  the  commlttM  now  rlaa  and  report  sections  fln  and  six  back  to  the 
ConTsntfon,  and  recommend  that  said  sections  be  referred  to  the  Committee  on 
Legislative  Depurtmeiit,  with  instructions  to  apportion  representation  to  accord  with 
the  amendments  adopted  to  section  Are  in  Committee  of  the  Wboie,  said  apportion- 
ment to  Iw  ascertained  -upon  the  Tote  of  eightei-n  hundred  and  seTenty-six  and  eight- 
een hiindr«d  and  seven ty-seren,  and  from  such  other  data  as  can  be  fonnd. 

Mr.  brown.    I  second  the  motion. 

Mr.  EDGERTON.    I  hope  the  resolution  will  not  be  adopted. 

Thi  CHAIRMAN.    It  is  not  debatable. 

Mr.  McFARLAND.  I  would  like  to  hear  section  five  read  as  it  now 
stands,  or  now  amended. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  resolution 
offered  by  the  gentleman  from  Shasta,  Mr.  Andrews. 

The  resolution  was  lost. 

Mr.  BEERSTECHER.    I  have  an  amendment  to  section  five. 

Thi  CHAIRMAN.     The  Secretary  will  read  section  six. 

Mb.  HOWARD.    A  division  was  called  for  in  time  by  a  half-dozen. 

Thk  CHAIRMAN.  The  Chair  did  not  recognize  anybody  or  hear 
anything  until  the  decision  had  been  made.  The  Secretary  will  read 
section  six. 

APPOBTIONMINT. 

Thk  SECRETARY  read: 

Sec.  6.  For  the  purpose  of  choosing  members  of  the  Legislature,  the 
State  shall  be  divided  into  thirty  districts,  as  nearly  equal  in  population 
as  may  be,  and  composed  of  contiguous  territory,  to  be  called  legislative 
districts.  Each  district  shall  choose  one  Senator  and  two  members  of 
the  Assembly.  The  districts  shall  be  numbered  from  one  to  thirty, 
inclusive,  in  numerical  order,  commencing  at  the  northern  boundary  of 
the  State  and  ending  at  the  southern  boundary  thereof.  In  the  forma- 
tion of  said  districts  no  county,  or  city  and  county,  shall  be  divided, 
unless  it  contain  sufficient  population  within  itself  to  form  two  or  more 
districts;  nor  shall  a  part  of  any  county,  or  city  and  county,  be  united 
with  any  other  county,  or  city  and  county,  in  forming  any  district.  The 
census  taken  under  the  direction  of  the  Congress  of  the  United  States, 
in  the  year  one  thousand  eight  hundred  and  eighty, and  every  ten  years 
thereafter,  shall  be  the  basis  of  fixing  and  adjusting  the  legislative  dis- 
tricts; and  the  Legislature  shall,  at  its  first  session  after  each  census, 
adjust  said  districts  and  reapportion  the  representation  so  as  to  preserve 
them  as  nearly  equal  in  population  as  may  be.  But  in  making  such 
adjustment  no  persons  who  are  not  eligible  to  become  citizens  of  the 
United  States,  under  the  naturalization  laws,  shall  be  counted  as  forming 
the  population  of  any  district.  Until  such  adjustment  shall  be  made, 
the  First  District  shall  consist  of  the  Counties  of  Del  Norte,  Siskiyou, 
Modoc,  Lassen,  Shasta,  and  Trinity;  the  Second,  of  the  Couuties  of 
Humboldt  and  Mendocino;  the  Third,  of  the  Counties  of  Tehama  and 
Butte;  the  Fourth,  of  the  Counties  of  Colusa,  Lake,  and  Sutter;  the 
Fifth,  of  the  County  of  Sonoma;  the  Sixth,  of  the  Counties  of  Marin, 
Napa,  and  Contra  Costa;  the  Seventh,  of  the  Counties  of  Solano  and 
Yolo;  the  Eighth,  of  the  Counties  of  Sierra,  Yuba,  and  Plumas;  the 
Ninth,  of  the  County  of  Nevada;  the  Tenth,  of  the  Counties  of  Placer 
and  El  Dorado ;  the  Eleventh,  of  the  County  of  Sacramento ;  the  Twelfth, 
of  the  Counties  of  Calaveras,  Alpine,  and  Amador;  the  Thirteenth,  of 
the  County  of  San  Joaquin ;  the  Fourteenth,  of  that  portion  of  the  City 
and  County  of  San  Francisco  bounded  and  described  as  follows,  to  wit: 
Beginning  at  a  point  where  Larkin  street  intersects  the  waters  of  the 
Bay  of  San  Francisco;  thence  meandering  along  the  shore  of  said  bay, 
in  an  easterly  and  southeasterly  direction,  to  the  point  where  Market 


street  intersects  said  bay;  thence  along  Market  street  to  California 
street;  thence  along  California  street  to  Kearny  street;  thence  along 
Kearny  street  to  Vallejo  street;  thence  along  Vallejo  street  to  Larkin 
street;  thence  along  Larkin  street  to  the  waters  of  the  Bay  of  San 
Francisco,  the  place  of  begiiining.  The  Fifteenth,  of  that  portion  of  the 
City  and  County  of  San  Francisco  bounded  and  described  as  follows,  to 
wit:  Beginning  at  the  point  wliere  Larkin  street  intersects  Vallejo 
street;  thence  along  Vallejo  street  to  Kearny  street;  thence  along 
Kearny  street  to  California  street;  thence  along  California  street  to 
Market  street;  thence  along  Market  street  to  Kearny  street;  theuce 
along  Kearny  street  to  Pine  street;  thence  along  Pine  street  to  Larkin 
street;  and  thence  along  Larkin  street  to  Vallejo  street,  the  ^lace  of 
beginning.  The  Sixteenth,  of  that  portion  of  the  City  and  County  of 
San  Francisco  bounded  and  described  as  follows,  to  wit :  Beginning  at 
the  point  where  Franklin  street  intersects  Pine  street;  thence  along 
Fine  street  to  Kearny  street;  thence  along  Keatuy  street  to  Market 
street ;  thence  along  Market  street  to  Van  Ness  Avenue ;  thence  along  Van 
Ness  Avenue  to  Tyler  street;  thence  along  Tyler  street  to  Gough  stceet: 
thence  along  Gough  street  lo  Geary  street;  thence  along  Geary  street  to 
Franklin  street;  thenre  along  Franklin  street  to  Pine  street,  the  place 
of  beginning.  The  Sevenleenlli,  of  that  portion  of  the  City  and  County 
of  San  Francisco  bounded  and  described  as  follows,  to  wit:  Beginning  at 
the  point  whore  Larkin  street  intersects  the  waters  of  the  &iy  of  San 
Francisco;  tlieucc  along  Lnrkiii  street  to  Pine  strei'l;  thenee  along  Pine 
street  to  Franklin  street;  thence  along  Franklin  street  to  Geary  street; 
thence  along  Geary  street  to  Gough  street ;  thence  along  Gough  street  to 
Tyler  street;  thence  along  Tyler  street  to  Van  Ness  Avenue;  thence 
along  Van  Ness  Avenue  to  Market  street;  thence  along  Market  street  to 
Ridley  street;  thence  along  Ridley  street  and  said  Ridley  street  produced 
in  a  direct  line  westerly  to  the  Pacific  Ocean;  and  thence  meandering 
northerly  and  easterly  along  the  waters  of  the  Pacific  Ocean  and  the  Bay 
of  San  Francisco  to  Larkin  street,  the  plaoe  of  beginning.  The  Eight- 
eenth, of  that  portion  of  the  City  and  (Jounty  of  San  Francisco  bounded 
and  described  as  follows,  to  wit :  Beginning  at  the  point  where  Market 
street  intersects  the  waters  of  the  Bay  of  San  Francisco;  thence  mean- 
dering along  the  waters  of  said  bay  to  the  point  where  Channel  street 
intersects  the  waters  of  said  bay ;  thence  along  Channel  street  to  Seventh 
street;  thence  along  Seventh  street  to  Harrison  street;  thence  along 
Harrison  street  to  Second  street;  thence  along  Second  street  to  Market 
street;  and  thenoe  along  Market  street  to  the  waters  of  the  Bay  of  San 
Trancisco,  the  place  of  beginning.  The  Nineteenth,  of  that  portion  of 
the  City  and  Oiunty  of  San  Francisco  bounded  and  described  as  follows, 
to  wit:  Beginning  at  the  point  where  Second  street  intersects  Market 
street;  thenoe  along  Second  street  to  Harrison  street;  thenoe  along 
Harrison  street  to  Sixth  street;  thence  along  Sixth  street  to  Market 
street;  and  thence  along  Market  street  to  Second  street,  the  place  of 
beginning.  The  Twentieth,  of  all  that  portion  of  the  City  and  County 
of  San  Francisco  bounded  and  described  as  follows,  to  wit:  Beginning 
at  the  point  where  Sixth  street  intersects  Market  street;  thence  along 
Sixth  street  to  Harrison  street;  thence  along  Harrison  street  to  Seventh 
Street;  thence  along  Seventh  street  to  Channel  street;  thence  along 
Channel  street  to  Harrison  street ;  thence  along  Harrison  street  to  Fi^ 
teenth  street;  thence  along  Fifteenth  street  to  Howard  street;  thenoe 
along  Howard  street  to  Fourteenth  street;  theuce  along  Fourteenth 
street  to  Mission  street;  thence  along  Mission  street  to  Ridley. street ; 
thence  along  Ridley  street  to  Market  street;  and  thence  along  Market 
street  to  Sixth  street,  the' place  of  beginning.  The  Twenty-first,  of  that 
portion  of  the  City  and  County  of  San  Francisco  bounded  and  described 
as  follows,  to  wit:  Beginning  at  the  point  where  Channel  street  inter- 
sects the  Bay  of  San  Francisco;  thence  along  Channel  Street  to  Harrison 
street;  thenoe  along  Harrison  street  to  Fifteenth  street;  thence  along 
Fifteenth  street  to  Howard  street;  theuce  along  Howard  street  to  Four- 
teenth street;  thence  along  Fourteenth  street  to  Mission  street;  thence 
along  Mission  street  to  Ridley  street;  thence  along  Ridley  street  and 
the  line  of  Ridley  street  projected  westerly  to  the  Pacific  Ocean;  thence 
southerly  along  the  Tacific  Ocean  to  the  southern  boundary  line  of  the 
City  and  County  of  San  Francisco;  thence  along  said  southern  boundary 
line  to  the  Bay  of  San  Francisco;  and  thence  meandering  along  the 
waters  of  the  Bay  of  San  Francisco  to  Channel  street,  the  place  of  begin- 
ning. The  Twenty-second,  of  Oakland  Township,  (jounty  of  Alameda. 
The  Twenty-third,  of  all  that  portion  of  the  County  of  Alameda  exclu- 
sive of  Oakland  Township.  Toe  Twenty-fourth,  of  the  County  of  Santa 
Clara.  The  Twenty-fifth,  of  the  Counties  of  Merced,  Mariposa,  Stanis- 
laus, and  Tuolumne.  The  Twenty-sixth,  of  the  Counties  of  Tulare, 
Inyo,  Fresno,  and  Mono.  The  Twenty-seventh,  of  the  Counties  of  Sauta 
Cruz,  San  Mateo,  and  San  Benito.  The  Twenty-eighth,  of  the  Counties 
of  Santa  Barbara,  San  Luis  Obispo,  and  Monterey.  The  Twenty-ninth, 
of  the  County  of  Los  Angeles.  The  Thirtieth,  of  the  Counties  of  San 
Bernardino,  San  Diego,  Kern,  and  Ventura. 

Mr.  TERRY.    Mr.  Chairman:  I  offer  the  folIowingi*mendment. 

The  SECRETARY  read: 

"Amend  section  six  as  follows:  First,  strike  out  the  word  'thirty '  in 
the  second  line,  and  insert  '  forty ; '  second,  strike  out  all  of  said  section 
after  the  word  'made,'  in  th%  nineteenth  line,  and  insert  'the  appor- 
tionment now  provided  by  law  shall  continue  in  force.' " 

Mr.  ayers.    I  have  an  amendment  to  offer. 

Th«  SECRETARY  read : 

"Add  after  the  word  'made,'  in  the  nineteenth  line,  the  following; 
'  The  apportionment  of  the  State  for  legislative  representatives  shall  be 
made,  namely : 

"  Senatorial  Apportionment. 

"First  District — San  Diego  and  San  Bernardino,  one  Senator. 
"  Second  District — Los  Angeles,  two  Senators. 

"Third  District — San  Luis  Obispo,  Santa  Barbara,  and  Ventura,  one 
Senator. 
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"  Fourth  District — Fresno,  Tulare,  Kern,  Mono,  and  Inyo,  two  Senators. 

"Fifth  District — Mariposa,  Merced,  and  Stanislaus,  one  Senator. 

"Sixth  District — Monterey,  San  Benito,  and  Santa  Cruz,  one  Senator. 

"Seventh  District— Santa  Clara,  two  Senators. 

"Eighth  District — San  Mateo  and  San  Francisco,  jointly,  one  Senator. 

"  Kinth, Tenth,  Eleventh.Twelfth,  and  Thirteenth  Distncta— San  Fran- 
ciaco  (boundaries  as  at  present),  each  two  Senators. 

"Fourteenth  District — Alameda,  two  Senators. 

"  Fifteenth  District — Contra  Costa  and  Marin,  one  Senator. 

"Sixteenth  District — San  Joaquin,  one  Senator. 

"Seventeenth  District — Calaveras  and  Tuolumne,  one  Senator. 

"  Eighteenth  District — Sacramento  and  Placer,  three  Senators. 

"  Nineteenth  District— Solano  and  Yolo,  two  Senators. 

"Twentieth  District — Napa  and  Lake,  one  Senator. 

"  Twenty-first  District — Sonoma,  one  Senator. 

"Twenty-second  District— El  Dorado.Alpine,  and  Amador, one  Senator. 

"  Twenty-third  District — Nevada  and  Sierra,  one  Senator. 

"  Twenty-fourth  District — Sutter  and  Yuba,  one  Senator. 

"Twenty-fifth  District — Butte,  Plumas, and  Lassen, one  Senator. 

"Twenty-sixth  District — Del  Norte,  Humboldt,  and  Mendocino,  one 
Senator. 

"  Twenty -aerenth  District — Modoc,  Siskiyou,  Trinity, and  Shasta,  one 
Senator. 

"  Twenty-eighth  District — Colusa  and  Tehama,  one  Senator. 

"  Aatembly  Apportionment. 

"  Alameda,  five ;  Alpine  and  El  Dorado,  one;  El  Dorado,  one;  Ama- 
dor, one;  Butte,  one;  Butte,  Plumas,  and  Lassen,  one;  Calaveras, one ; 
Tuolumne,  one;  Colusa,  one;  Tehama,  one;  Contra  Costa,  one ;  Marin, 
one;  Del  Norte  and  Humboldt,  one;  Humboldt,  one;  Mendocino,  one; 
Fresno,  one;  Tulare  and  Kern,  one;  Mono  and  Inyo,  one;  Napa  and 
liske,  one;  Napa,  one;  Sonoma,  three;  Los  Angeles,  three ;  Mariposa 
and  Merced,  one;  Stanislaus,  one;  Siskiyou  and  Modoc,  one;  Trinity 
and  Shasta,  one;  Monterey,  one;  San  Benito,  one;  Santa  Cruz,  one; 
San  Diego,  one ;  San  Francisco,  as  at  present  districted,  twenty ;  San 
Mateo,  one;  San  Joaquin,  two;  San  Luis  Obispo,  one;  Santa  Clara, 
three;  Solano,  two;  Yolo,  one;  Sutter,one;  Yuba,  one;  Nevoda,  two; 
Nevada  and  Sierra,  one ;  Sacramento,  three;  Placets  one ;  Ventuni,one." 

BKMABKS  or   MB.  ITIRS. 

Mb.  ATERS.  Mr.  Chairman :  I  have  made  that  apportionment  as 
nearly  equal  as  I  possibly  could  Trom  the  official  returns  in  the  office  of 
the  Secretary  of  Slate  of  the  votes  cast  at  the  Presidential  election  of 
eighteen  hundred  and  seventy-six.  The  entire  vote  at  that  election  was 
one  hundred  and  fifty-two  thousand  eight  hundred  and  three ;  divided 
by  forty  Senators,  would  make  the  number  of  votes  to  each  Senator 
three  thousand  eight  hundred  and  twenty;  that  divided  by  two  would 
make  the  number  of  votes  to  each  Assemblyman  one  thousand  nine 
hundred  and  ten.  Taking  as  an  average  four  thousand  for  the  Senator 
and  two  thousand  for  the  Assemblyman,  and  approximating  so  as  to 
bring  the  contiguous  counties  as  near  together  as  possible,  and  to  equal- 
ize their  representation,  I  have  arrived  at  the  apportionment  which  I 
baxe  made.  It  increases  the  representation  in  some  of  the  counties  and 
decreases  it  in  others,  but  it  will  be  seen  that  it  is  not  always  possible  to 
come  to  the  exact  fractions  of  figures  in  making,  an  apportionment  of 
this  character.  Wherever  the  fraction  made  enough  more  to  give  a 
Senator  I  have  done  it;  and  so  with  the  Assemblymen.  I  would  rather 
have  had  that  apportionment  referred  to  a  committee,  so  that  they  could 
look  over  it,  as  I  am  satisfied  it  will  stand  the  test  of  examination.  I 
have  placed  a  great  deal  of  labor  upon  it,  and  I  have  brought  to  it  con- 
scientious labor.  I  will  state  that  it  may  be  supposed  that  I  may  be 
greatly  influenced  by  my  desire  to  see  Los  Angeles  largely  represented  ; 
but  so  as  to  let  this  Convention  know  that  I  have  acted  merely  upon  the 
figures,  or  what  they  would  justify,  I  will  state  that  Los  Angeles  polled 
six  thousand  six  hundred  and  fifty-seven  votes,  which  would  entitle  her 
to  over  three  Assemblymen,  and  that  is  the  same  proportion  that  I  have 
given  to  all  the  counties  polling  over  six  thousand  votes.  If  this  com- 
mittee does  not  feel  that  it  is  possible  to  act  upon  that  apportionment 
undetstandingly  in  Committee  of  the  Whole,  I  would  rather  see  the 
apportionment  referred  to  the  Committee  on  Legislative  Department,  so 
that  they  can  examine  it  and  return  it  to  this  Convention  with  their 
indorsement,  for  I  feel  sure  that  they  will  indorse  it  when  they  come 
to  examine  it  in  connection  with  the  figures. 

Now,  sir,  if  this  apportionment  should  be  adopted  every  part  of  this 
State  would  be  as  nearly  equally  represented  as  it  possibly  could  bo.  It 
has  been  objected  on  this  floor  that  the  returns  of  an  election  are  not 
the  proper  t»sis  upon  which  to  make  such  an  apportionment.  I  believe 
that  the  returns  of  a  Presidential  election,  such  as  the  last  one  we  had, 
will  give  a  fair  representation  of  the  population  of  the  State.  The  vote 
was  a  full  one,  and  I  believe  represents  fully  the  entire  population  of 
thisState.  Now,as  to  the  principle  of  accepting  election  returns,!  have 
to  quote  here  from  a  gentleman  who  has  suggested  the  following  argu- 
ment: What  is  the  purpose  of  apportionment?  It  is  to  fix  the  num- 
ber of  those  who  are  the  rulers  of  the  State — who  shall  perform  the 
duties  of  rulers  in  the  Legislature.  For  example:  not  the  number  of 
electors  in  the  population,  but  the  electors  to  be  the  rulers.  These  only 
adopt  laws  in  the  Legislature ;  these  only  adopt  or  reject  Constitutions; 
those  only  who  are  electors  are  oroan  be  legislators.  Now,  the  object  is 
to  fix  the  number  of  electors  who  can  be  sent  by  electors  to  pass  laws. 

I  have  nothing  more  to  say  upon  this  subject,  Mr.  Chairman,  but  this, 
that  I  believe  that  if  this  Convention  will  adopt  that  apportionment,  it 
will  satisfy  this  State,  that  we  will  save  a  great  deal  of  discontent  in 
those  districts  which  are  now  inadequately  represented,  and  that  we 
■bonid  not  delay  for  six  years  to  do  this  act  of  justice. 

Mb.  BARNES.  How  much  do  you  increase  the  representation  of  the 
diitriot  you  represent  now  T  ^ 


Mb.  AYERS.  I  increase  it  from  one  Senator  and  two  Assemblymen 
to  two  Senators  and  tliree  Assemblymen. 

Me.  BARNES.  Where  do  you  get  the  inorease  from?  Who  do  you 
take  it  from?    Yon  do  not  take  any  from  San  Francisco. 

Mb.  AYERS.    Because  you  have  a  vote  which  entitles  you  to  that. 

Mb.  BARNES.  What  part  of  the  State  do  you  take  the  members 
from  that  you  add  to  your  district?    I  suppose  you  know. 

Mb.  aYeRS.  You  will  see  by  comparing.  It  comes  from  various 
portions  of  the  State. 

Mb.  BARNES.  When  I  find  that  out  I  want  to  sound  the  alarm  for 
the  plundered  districts.  I  understand  Tulare  will  be  shouting  here  in 
a  minute.    [Laughter.] 

BBMIBES  OF   MB.  BBOWN. 

Mb.  BROWN.  Mr.  Chairman:  I  am  astonished  that  gentlemen  speak 
of  my  shouting.  The  members  sometimes  find  it  so  difficult  to  hear  me 
that  they  shout  "louder,  louder."  That  I  take  more  as  a  matter  of 
applause  than  otherwise.  [Laughter.]  But  in  the  present  case  I  was 
anxious  to  say  a  few  words  when  Mr.  Van  Dyke  ruled  me  off'  the  floor. 
I  thought  the  Chair  did  or  I  would  not  have  taken  my  seat.  The  cry  of 
the  gentleman  from  Los  Angeles  4s  justice  and  equal  apportionment. 
Now,  sir,  we  find  that  there  is  an  unjust  apportionment,  and  any  mem- 
ber that  by  any  amendment  whatever  will  meet  this  I  am  satisfied  will 
answer  a  great  purpose.  It  is  a  consummation  much  to  be  desired.  I  am 
convinced  that  this  matter  of  injustice  has  been  continued  long  enough, 
that  the  people  for  a  length  of  time,  in  difi°erent  portions  of  this  State,  as 
well  as  the  portion  that  I  represent,  have  been  anxious  that  tli^  should 
be  fairly  represented  in'  the  halls  of  legislation;  but,  Mr.  Chairman,  it 
has  unfortunately  been  that  they  have  not.  I  am  opposed  to  this  thing 
being  delayed  until  eighteen  hundred  and  eighty-two,  eighteen  hundred 
and  eighty-three,  eighteen  hundred  and  eighty-four,  eighteen  hundred 
and  eighty-five,  or  eighteen  hundred  and  eighty-six.  But  if  a  measure 
comes  up  purporting  to  remedy  this  evil,  and  it  does  not  reach  it,  only 
in  assertions,  I  will  certainly  oppose  such,  and  I  will  point  out  the 
objections — where  it  does  not  reach  the  point.  Now,  I  am  convinced 
that  San  Francisco  probably  has  over  its  proportion.  It  has  three  or 
four  times  as  many  in  proportion  to  its  number  of  inhabitants  as  the 
county  that  I  represent.  I  was  on  the  floor  attempting  to  show  before 
this  house  that  there  are  counties  here  not  fairly  represented.  I  had 
better  read  this.  The  gentleman  said  yesterday :  "  Los  Angeles  has  one 
representative  to  two  thousand  two  hundred  and  nineteen  votes;  San 
Francisco,  one  to  one  thousand  three  hundred  votes;  Santa  Clara,  one 
to  one  thousand  two  hundred  and  eighty  votes;  Nevada,  one  to  one 
thousand  and  fifty-one  votes;  Amador,  one  to  eight  hundred  and  twenty- 
nine  votes." 

Now,  sir,  Tulare  County  has  nearly  three  thousand  votes,  or  had  in 
eighteen  hundred  and  seventh-six,  and  ^et  has  but  one  representative 
in  the  Assembly  on  a  population  which  is  over  twice  as  much  as  some 
of  the  counties  spoken  ol.  Tulare  has  complained  of  this  thing.  The 
remedy  has  not  been  reached.  Now,  if  Mr.  Ayers  would  reacn  this  I 
would  have  no  objection;  I  would  be  in  favor  of  it;  but  he  does  not. 
Instead  of  reaching  this  evil,  which  is  the  greatest  injustice  that  is  on 
baud,  so  far  as  investigation  goes,  for  there  is  not  another  ease  in  which 
a  county  has  had  so  small  a  representation  in  proportion  to  its  large  pop- 
ulation— if  it  would  reach  this,  I  would  not  object ;  but  when  the  gen- 
tleman gets  up  and  urges  definitely  that  it  will  answer  every  thing  in 
the  line  of  justice,  I  must  state  here  that  he  has  accomplished  nothing. 
He  has  given  just  the  same  as  existed  before.  The  great  evil  that  has 
been  complained  of,  and  known  of,  and  understood  for  years,  is  not 
reached. 

Mb.  HOWARD.  Mr.  Chairman:  X  move  that  the  committee  rise 
and  report  back  section  six,  and  the  pending  amendments,  to  the  Con- 
vention, with  the  recommendation  that  they  be  referred  to  the  Commit- 
tee on  Legislative  Department.  I  believe  that  in  an  hour  they  can 
adjust  it  to  suit  everybody. 

Mb.  EDGERTON.    I  hope  not. 

The  motion  was  lost,  on  division,  by  a  vote  of  35  ayes  to  S9  noes. 

Mb.  DUDLEY.  Mr.  Chairman  :  I  never  heard  of  representation  being 
based  upon  the  result  of  a  popular  vote  before.  Can  the  gentleman  tell 
me  that  he  ever  heard  of  an  instance  before?  And  as  this  matter  was 
very  fully  discussed  yesterday,  I  now  move  the  previous  question. 

Messrs.  Hitchcock,  Crouch,  and  Hale  seconded  the  motion. 

The  main  question  was  ordered. 

Mb.  EDGERTON.  Mr.  Chairman :  I  ask  leave  to  say  a  few  words 
for  the  benefit  of  the  Los  Angeles  delegation. 

[iCries  of  "  Read  the  amendment  1"] 

Thk  CHAIRMAN.  The  Secretary  will  read  the  amendment  oS'ered 
by  the  gentleman  from  Los  Angeles,  Mr.  Ayers. 

Thb  secretary  read : 

"  Add  after  the  word  '  made,'  in  the  nineteenth  line,  the  following : 
The  apportionment  of  the  State  for  legislative  representatives  shall  be 
made,  namely : 

"  Senatorial  Apportionmtni. 

"  First  District — San  Diego  and  San  Bernardino,  one  Senator. 

"  Second  District — Los  Angeles,  two'Senators. 

"  Third  District — San  Luis  Obispo,  Santa  Barbara,  and  Ventura,  one 
Senator. 

"  Fourth  District — Fresno,  Tulare,  Kem,  Mono,  and  Inyo,  two  Sena- 
tors. 

"  Fifth  District — Mariposa,  Merced,  and  Stanislaus,  one  Senator. 

"Sixth  District — Monterey,  San  Benito,  and  Santa  Cruz,  one  Senator. 

"Seventh  District — Santa  Clara,  two  Senators, 

"  Eighth  District — San  Mateo  ond  San  Francisco,  jointly ,  one  Senator. 

"Ninth,  Tenth,  Eleventh,  Twelfth,  and  Thirteenth  Districts— San 
Francisco  (boundaries  as  at  present),  each  two  Senators. 

"  Fourteenth  District — Alameda,  two  Senators. 
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"  Fifteenth  District — Contra  Costa  and  Marin,  one  Senator. 

"Sixteenth  District — San  Joaquin,  one  Senator. 

"Seventeenth  District— .Calaveras  and  Tuolumne,  one  Senator. 

"  Eighteenth  District — Sacramento  and  Placer,  three  Senators. 

"  Nineteenth  District — Solano  ami  Yolo,  two  Senators. 

"  TwentietH  District — Napa  and  Lake,  one  Senator. 

"Twenty-first  District — Sonoma,  one  Senator. 

"  Twenty-second  District — £1  Dorado,  Alpine,  and  Amador,  one  Sena- 
tor. 

"  Twenty-third  District — Nevada  and  Sierra,  one  Senator. 

"Twenty- fourth  District — Sutter  and  Yuba,  one  Senator. 

"Twenty-fifth  District— Butte,  Plumas,  and  Lassen,  one  Senator. 

"Twenty-sixth  District — Del  Norte,  Humboldt,  and  Mendocino,  one 
Senator. 

"Twenty-seventh  District — Modoc,  Siskiyou,  Trinity,  and  Shasta,  one 
Senator. 

"Twenty-eighth  District — Colusa  and  Tehama,  one  ^nator. 

"Asaembty  Apportionment. 

"Alameda,  five ;  Alpine  and  El  Dorado,  one;  El  Dorado,  one;  Ama- 
dor, one;  Butte,  one;  Butte,  Plumas,  and  Lassen,  one;  Calaveras,  one; 
Tuolumne,  one;  Colusa,  one;  Tehama,  one;  Contra  Costa,  one ;  Marin, 
one;  Del  Norte  and  Humboldt,  one;  Humboldt,  one;  Mendocino,  one; 
Fresno,  one;  Tulare  and  Kern,  one;  Mono  and  Inyo,  one;  Napa  and 
Lake,  one;  Napa,  one;  Sonoma,  three;  Los  Angeles,  three;  Mariposa 
and  Merced,  oue;  Stanislaus,  one;  Siskiyou  and  Modoc,  one;  Trinity 
and  Shasta,  one;  Monterey, one;  San  Benito,  one;  Santa  Cruz,  one ;  San 
Diego,  one;  San  Francisco,  as  at  present  districted,  twenty ;  San  Mateo, 
One;  San  Joaquin,  two;  San  Luis  Obispo,  one;  Santa  Clara,  three; 
Solano,  two;  Yolo,  one;  Sutter,  one;  Yuba,  one;  Nevada,  two;  Nevada 
and  Sierra,  one;  Sacramento,  three;  Placer,  oue;  Ventura,  one." 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

.    The  amendment  was  rejected,  on  a  division,  by  a  Tote  of  34  ayes  to 
68  noes. 

Th«  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  San  Joaquin,  Mr.  Terry.  The  Secretary  will 
read. 

Thb  SECRETARY  read: 

"  Amend  section  six,  as  follows:  First,  strike  out  the  word  'thirty,' 
in  second  line,  and  insert  'forty;'  second,  strike  out  all  of  said  section, 
after  the  word  '  made,'  in  the  nineteenth  line,and  insert '  the  apportion 
ment  now  provided  by  law  shall  continue  in  force.' " 

Adopted. 

Mr.  McCALLUM.  Mr.  Chairman :  I  give  notice  that  I  will  move  to 
reconsider  that  vote  to-morrow. 

LIMITIKG   BKPKR8KNT1TI0N. 

Mr.  FILCHER.    I  have  an  amendment  to  offer. 

Thk  SECRETARY  read : 

"  Insert  in  the  sixteenth  line,  after  the  word  •  be,'  the  words :  '  Pro- 
vided, however,  that  no  one  county  shall  have  a  greater  representation 
in  the  Senate  than  one  fifth  of  the  Senators.'  " 

Mb.  hale.    I  second  the  amendment. 

BKMARKS  or  MB.   ril/CaBB. 

Mr.  FILCHER.  Mr.  Chairman:  I  believe,  sir,  something  covering 
this  idea  is  necessary  in  a  State  situated  as  we  are  here  in  California. 
The  object  of  this  amendment  is  not  to  deprive  San  Francisco  of  repre- 
sentation sufficient  for  her  protection,  assuming  that  she  bases  protection 
on  the  strength  of  her  representation,  but,  sir,  it  is  to  protect,  mutually, 
San  Francisco  against  the  interior,  and  the  interior,  on  the  other  hand, 
against  San  Francisco.  Now,  sir,  we  can  easily  see  that  a  great  com- 
mercial center  such  as  San  Francisco  is  or  may  be,  might  in  the  future 
years  contain  a  majority  of  the  State  of  California,  and  under  such  cir- 
cumstances would  necessarily  have  a  majority  of  both  branches  of  the 
Legislature,  and  under  such  circumstances  we  can  readily  sec,  without 
argument,  what  the  consequences  might  be.  Not  only  might  she  impose 
upon  the  country,  but  she  might  impose  damnation  on  San  Francisco 
herself,  for  I  assert  that  past  experience  has  proven  that  the  very  repre- 
sentatives of  San  Francisco  have  proved  her  worst  enemies.  San  Fran- 
cisco has  been  here  praying  the  members  from  the  interior  to  save  her 
more  than  once,  and  frequently  has  she  been  saved  and  evils  of  the 
worst  character  averted  from  her  by  the  votes  of  the  country  members. 
I  would  give  to  San  Francisco,  or  any  other  great  commercial  center,  her 
just  proportion  of  members  of  the  house  on  her  population.  If  it  was  a 
majority,  let  her  have  a  majority  of  the  Assembly;  if  two  fuirds,  even, 
let  her  have  it  in  that  house ;  and  in  that  bouse  she  would  be  able  to 
protect  herself  against  any  imposition  that  perhaps  the  interior  might 
see  fit  to  practice  upon  her.  On  the  other  hand,  the  interior  would 
always  be  protected  by  holding  four  fifths  of  the  Senate.  Therefore, 
measures  emanating  from  San  Francisco  directly  in  the  interests  of  the 
commercial  center,  and  directly  opposed  to  the  interests  of  the  interior, 
might  be  knocked  in  the  heaid.  The  Senate  would  stand,  as  it  should 
stand,  a  conservative  body,  calculated  in  its  very  nature  to  protect  not 
alone  the  interior,  but  the  whole  State,  from  any  scheme.  The  very 
theory  and  basis  of  our  representative  Senate  is  that  it  should  be  con- 
servative in  its  nature,  and  yet  it  is  plain  that  no  conservatism  can  come 
from  selfish  motives.  Several  of  the  States,  I  understand,  including 
Illinois,  New  York,  and  Pennsylvania — States  which  have  within  their 
limits  large  commercial  centers,  as,  for  instance,  Chicago  in  Illinois, 
New  York  City  in  the  State  of  New  York,  Philadelphia  m  the  State  of 
Pennsylvania — ^have  been  compelled  to  move  in  this  direction  to  protect 
the  whole  commonwealth  against  the  prominent  inliuence  of  these  cities. 
While  the  people  of  the  interior  have  oeen  apprehensive  of  it,  they  have 
never  made  any  grievous  complaint;  yet  they  are  apprehensive,  in  view 


of  the  rapidity  with  which  San  Francisco  is  growing  in  importance,  that 
in  the  near  future  Sun  Francisco  will  jkjsscss  a  majority  of  the  popula- 
tion of  this  coast,  and  in  such  an  event  gentlemen  will  agree  with  me 
that  the  Ijogislature  might  be  perhaps  robbed  of  its  conservatism  and 
wisdom.  The  idea  is  this,  that  while  the  lower  branch  of  the  Legislature 
shall  contain  forever  a  representation  in  proportion  to  population,  it  shall 
nevertheless  be  provided  that  not  in  any  event  shall  any  one  county 
have  more  than  one  fifth  of  the  members  of  the  Senate. 

KBUIBKS  OP  MB.   ISTBK. 

Mb.  ESTEE.  Mr.  ChEiimian :  I  really  do  not  know  of  what  kind  of 
material  the  people  of  Placer  County  are  composed,  but  I  had  supposed 
that  they  were  all  citizens  of  the  United  States,  and  citizens  of  the  State 
of  California.  I  had  supposed  that  they  were  men  and  women  and  chil- 
dren made  in  the  same  way  and  possessing  th»  same  natural  and  legal 
rights  we  do,  not  by  any  machine  process  where  they  can  accumulate 
much  more  rapidly  than  elsewhere;  but  I  am  informed  by  my  distin- 
guished friend  from  Placer,  that  unless  they  have  some  means  whereby 
Placer  County  can  i:epre8ent  its  deserted  mining  pits,  by  representation 
in  the  Senate,  that  they  lose  the  balance  of  power  in  the  legislative 
department  of  the  government.  Sir,  for  one,  and  I  speak  my  own  sen- 
timents alone,  I  ask  no  favors  for  San  Francisco.  She  is  not  here  to  ask 
them.  We  ask  nothing  from  this  Constitutional  fk>nvention  that  she  is 
not  entitled  to.  San  Francisco  is  a  part  of  this  State.  She  is  entitled 
to  the  same  consideration  on  this  floor  as  any  other  part  of  the  State, 
and  no  more.  She  is  entitled  to  the  same  consideration  because  she 
is  a  part  of  the  same  people,  and  the  people  of  the  mountain  districts 
and  the  valleys  ought  to  be  proud  of  her.  She  is  one  of  the  great  <»m- 
meroial  marts  of  the  world.  The  great  interests  of  this  commonw&tlth 
center  there,  and  she  is  entitled  to  the  same  representation,  by  every 
principle  of  representative  government,  in  every  department  of  the 
State,  that  the  mountain  counties  are,  and  no  more. 

The  floating  population  cannot  vote  unless  they  remain  a  certain 
length  of  time;  and  if  they  float  down  there  from  the  mountains,  out 
of  respect  for  the  mountain  districts,  they  ought  to  be  allowed  to  vote 
if  they  have  been  there  long  enough.  The  illustration  of  the  ^n- 
tlemait  from  Placer  was  a  very  unfortunate  one.  In  Pennsylvania  it 
is  expressly  provided  that  the  State  shall  be  divided  into  fifty  Sena- 
torial districts,  as  nearly  equal  in  population  as  may  be.  In  the  State 
of  New  York,  the  City  of  New  York  never  did  have  one  fifth,  certainly 
not  more  than  one  fifth,  if  as  much.  There  is  over  four  millions  of 
population  in  the  State  of  New  York,  and  the  City  of  New  York  has 
only  about  one  million.  So  far  as  Illinois  is  concerned,  I  have  not  bad 
an  opportunity  to  examine  the  Constitution  in  that  regard.  But  there 
is  one  proposition  that  is  certain,  and  that  is,  that  in  a  republican  form 
of  government,  the  right  of  representation  is  the  most  sacred  right  of 
the  people,  and  that  right  rests  upon  population.  To  say  that  San 
Francisco  shall  be  entitled  to  only  one  fifth  of  the  number  of  Senators, 
when  she  has  a  greater  population,  would  be  to  say  that  the  people  of 
San  Francisco,  the  principal  interests  of  San  Francisco,  the  intelligeneo 
of  San  Francisco,  the  manufacturing  interests  of  that  part  of  the  State, 
and  the  commercial  interests  of  San  Francisco,  were  not  entitled  to  the 
same  protection  as  like  interests  receive  elsewhere  throughout  the  StM)*- 
I  cannot  conceive  that  any  considerable  number  of  gentlemen  on  this 
floor  will  sustain  any  such  proposition.  I  took  occasion  the  other  day 
to  say  that  if  such  a  proposition  was  inserted  in  the  Constitution,  that  I 
felt  sure — and  I  speak  of  it  kindly — that  the  Constitution  containing 
such  a  proposition  would  not  receive  a  handful  of  votes.  I  see  that  the 
papers  of  San  Francisco  already  have  taken  up  that  subject  and  have 
discussed  it. 

Mr.  FILCHER.  Allow  me  to  read  the  provision  of  the  Constitution 
of  Pennsylvania.    Section  seventeen,  of  article  two,  reads: 

"  Every  county  containing  five  ratios  or  more  shall  have  one  repre- 
sentative for  every  full  ratio.  Every  city  containing  a  population  equal 
to  a  ratio  shall  elect  separately  its  proportion  of  the  representation 
allotted  to  the  county  in  which  it  is  located.  Ever^  city  entitled  to 
more  than  four  representatives,  and  every  county  havmg  over  one  hun- 
dred thousand  inhabitants,  shall  be  divided  into  districts  of  compact  and 
contiguous  territory,  each  district  to  elect  its  proportion  of  representa- 
tives according  to  population;  but  no  district  shall  elect  more  than  four 
representatives." 

Mr.  ESTEE.  That  is  so.  That  does  not  answer  the  question  at  all. 
I  still  repeat — and  if  Judge  Hager  will  read  it  he  will  find  it  so— that 
the  representation  in  Pennsvlvania  is  according  lo  population,  and  it  is 
dividcHi  just  as  1  stated.  I  have  but  one  word  more  to  say,  and  that  is 
this:  that  I  cannot  imagine  why  one  section  of  the  State,  on  any  prin- 
ciple of  government,  should  not  be  entitled  to  the  same  representation 
as  any  other  section,  and  I  warn  the  gentleman  from  Placer,  if  he  under- 
takes to  inflict  such  a  penalty  for  the  growth  of  a  city,  that  the  penalty 
will  not  be  endured.  I  warn  him  that  the  people  of  this  State — one 
portion  of  this  State— claim  to  be  the  equals  of  the  people  of  any  other 
portion  of  the  State.  That  equality  must  be  represented  in  the  Legisla- 
ture of  the  State. 

Me.  FILCHER.  I  simply  want  to  know  the  objection.  You  have 
your  full  representation  in  the  house.    You  want  to  impose  upon  us 

Mr.  ESTEE.  That  is  what  you  want.  Is  it  imposing  on  Placer 
County  to  give  Sau  Francisco  her  just  representation  7  The  gentleman 
is  unfortunately  living  in  a  small  county. 

BKIUBKS  or  HR.   HAOER. 

Mb.  hager.  Mr.  Chairman :  I  regret,  sir,  that  San  Francisco  should 
bo  brought  up  here  in  this  debate,  as  if  it  was  necessary  to  refer  to  San 
Francisco  in  order  to  settle  the  justice  or  equity  of  this  controversy. 
What  has  that  to  do  with  it?  It  reminds  me  of  the  old  times  when  San 
Francisco  was  the  subject  of  a  great  many  debates  that  occurred  in  the 
Ijegislature.    I  have  never  discovered  from  experience  that  Sao  Fran- 
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Cisco  was  indebted  to  tho  country  for  it«  presemition.  I  admit  that  San 
Francisco  has  been  sotnetimes  uidly  represented  in  the  Legislature,  but 
I  assert  also  that  the  country  has  been  quite  as  badly  represented.  Some 
of  the  most  odious  laws  that  have  ever  been  imposed  upon  San  Fran- 
cisco have  beeil  passed  by  the  country  members  against  the  protest  of 
the  delegation  from  San  Francisco.  The  Second  street  cut — Iook  at  that ! 
It  stands  there  staring  you  in  the  face.  It  was  forced  upon  us  against 
the  protest  of  the  San  Francisco  delegation  in  the  Senate. 

M«.  EDGERTON.    No,  sir. 

Ma.  HAGER.  I  know  that  I  was  against  it;  I  know  that  it  was 
imposed  upon  us 

Mb.  hale.  Will  the  gentleman  allow  me  to  ask  him  a  question? 
Will  you  please  state  tho  vote  cast  from  San  Francisco  in  the  two  bouses 
on  that  measure  ? 

Mb.  UAGER.  I  say  that  if  it  had  not  been  for  the  country  members 
that  law  would  never  nave  passed,  because  San  Francisco  did  not  have 
representation  enough  to  pass  the  bill,  if  they  were  disposed  to,  without 
the  votes  of  the  country.  Without  the  votes  of  the  country  it  never 
would  have  passed  at  all.  But  there  it  stands  to-day,  a  disgrace  to  the 
Legislature,  a  disgrace  to  the  State,  a  disgrace  to  the  city — that  Second 
street  cut.  I  deny  that  the  City  of  San  Francisco  is  indebted  to  the 
country  for  her  preservation.  There  may  be  bad  men  in  the  City  of  San 
Francisco,  and  perhaps  there  are  a  great  many  bad  men-  in  the  balance 
of  the  State.  We  are  here  for  the  purpose  of  adopting  a  Constitution  to 
be  recommended  to  the  people  of  the  State  of  California,  that  will  b&just 
in  all  its  provisions, and  in  all  its  parts;  and  I  hope  I  will  never  narrow 
my  mind  to  so  low  a  plane  that  I  cannot  hear  the  call  for  justice  of  every 
portion  of  the  State  of  California,  and  I  hope  to  be  tho  last  to  make  any 
invidious  distinction  between  one  portion  of  tho  State  and  another. 
Suppose  Son  Francisco  contained  a  million  inhabitants;  whose  fault  is 
that?  Has  not  the  member  from  Placer  an  equal  right  to  go  there  with 
his  household  gods  and  make  that  his  home?  Is  not  San  Fran<;isco 
open  for  all?  Why  not  leave  your  mountain  homes  if  you  do  not  like 
them?  I  once  lived  in  the  mountains  and  I  was  just  as  happy  there,  and 
if  it  was  my  desire  I  would  go  back  there  again.  But  that  has  very  little 
to  do  yith  this  question.  I  have  contended  that  the  proper  manner  of 
arranging  the  basis  of  repre.scntation  is  that  which  is  contained  in  the 
Constitutions  of  the  States  of  Pennsylvania,  Missouri,  and  others,  upon 
a,  ratio  of  population.  Let  there  be  a  Senatorial  ratio,  and  if  there  is  a 
number  of  Assemblymen  to  be  elected  let  thece  be  an  Assembly  ratio. 
Suppose  our  State  is  composed  of  eight  hundred  thousand  inhabitants, 
and  you  have  forty  Senators.  Divide  the  eight  hundred  thousand  by 
forty  and  you  have  the  ratio  for  districts,  and  divide  the  State  into  forty 
Senatorial  districts,  the  ratio  would  be  twenty  thousand.  Is  not  that 
right?  Now  in  reference  to  the  Assembly.  Suppose  there  are  eight 
hundred  thousand,  and  you  want  eighty  Assemblymen ;  divide  the  State 
into  eighty  Assembly  districts.  In  that  way  you  have  ten  thousand  as 
the  ratio  of  Assemblymen.  But  we  are  told  San  Francisco  will  get  an 
undue  proportion — undue  in  proportion  to  population — because  there  are 
Chinese.^  Exclude  the  Chinese.  I  do  not  object  to  that.  But  if  you 
cannot  assail  the  proposition  on  the  ground  of  justice  and  equality,  why 
not  adopt  it?  Now,  the  rule  in  Pennsylvania  is  as  I  have  stated,  and 
the  (quotation  of  the  gentlejnan  from  Placer  is  not  to  the  point.  In 
the  sixteenth  section  of  article  two,  it  is  provided  that  "  the  Senatorial 
ratio  shall  be  ascertained  by  dividing  the  whole  population  of  the  State 
by  the  number  6fly."  Now,  their  Senate  is  composed  of  fifty;  the 
ilouse  of  Representatives,  two  hundred.  Now,  if  eighty  Assemblymen 
are  not  eaough  for  the  State  ol  California,  to  satisfy  every  man,  then  it 
is  proper  to  increase  the  number,  if  you  see  fit,  to  one  hundred,  or  two 
hundred,  that  every  man  may  have  a  representation  there.  I  do  not 
object  to  that.  If  the  number  is  too  small  to  give  a  fair  representation, 
nuke  it  one  hundred,  two  hundred — anything  you  choose ;  but  base  it 
upon  some  fair  principle,  and  then  I  will  vote  for  it.  I  will  give  every 
county  in  the  State  a  representative,  but  increase  your  number  of  Assem- 
blymen so  that  you  can  make  every  county  entitled  to  a  representative. 
Now,  the  gentleman  read  this  from  the  Constitution  of  Pennsylvania : 

"  Every  city  entitled  to  more  than  four  representatives,  and  every 
county  having  over  one  hundred  thousand  inhabitants,  shall  be  divided 
into  districts  of  compact \nd  contiguous  territory,  each  district  to  elect 
its  proportion  of  representatives  according  to  population ;  but  no  district 
shall  elect  more  than  four  representatives." 

It  does  not  deprive  the  City  of  Philadelphia,  or  any  other  city,  of  its 
just  proportion  of  representation  in  the  Legislature.  No  man  can  get 
up  here  and  advocate  the  proposition  that  because  a  county  contained  a 
large  number  of  inhabitants  her  representation  must  be  cut  down,  on 
any  just  principle,  ualess  he  violates  what  I  have  recognized  as  a  fun- 
damental principle  of  constitutional  law,  that  taxation  and  representa- 
tion shall  go  together.  If  you  want  to  deprive  San  Francisco  of  her 
just  representation  here  reduce  her  taxation  in  proportion,  and  then  it 
would  not  be  so  bad.  But  you  levy  upon  us  nearly  one  half  of  the  taxes 
of  the  State,  and  now  say  we  ought  not  to  have  a  fair  representation  in 
the  Legislature  under  the  Constitution. 

Hb.  PORTER.  Does  not  that  Constitution  of  Pennsylvania  restrict 
the  number  of  Senators  in  any  one  city  to  one  sixth  of  all  the  Senators? 

Kb.  HAGER.  If  it  is  there  I  have  not  seen  it.  If  the  gentleman 
caa  find  it  there  he  is  at  liberty  to  do  so. 

Mb.  ESTEE.    There  is  nothing  of  the  kind  there. 

Mb.  HAGER.  Mr.  Chairman  :  I  was  going  to  ask  how  many  amend- 
ments are  pending  now  ? 

Thb  CHAIRMAN.    One,  at  present 

Mb.  HAGER.    Then  I  offer  this  as  a  substitute  for  section  six. 

Tbb  SECRETARY  read : 

"  Sbo.  6.  For  the  purpose  of  choosing  members  of  the  Legislature  the 
State  shall  be  divided  into  forty  Senatorial  districts  of  compact  and  con- 
ti|^iu  territory,  as  nearly  equal  in  population  as  may  be,  and  each 
dtataict  shall  be  entitled  to  elect  one  Senator  and  two  members  of  the 


Assembly.  The  districts  shall  be  nurabored  consecutively  from  one  to 
forty,  commencing  at  the  northern  and  ending  at  the  southern  boun- 
dary of  the  State.  In  forming  such  districts  no  county  shall  be  divided 
unless  entitled  to  two  or  more  Senators ;  nor  shall  a  part  of  any  county 
be  united  with  any  other  county  in  forming  a  district.  The  Senatorial 
ratio  of  representation  shall  be  ascertained  by  dividing  the  whole  pop- 
ulation of  the  State  by  the  uuml)er  forty.  The  members  of  the  Assem- 
bly shall  be  apportioned  among  the  several  counties  on  a  ratio  obtained 
by  dividing  the  population  of  the  State  by  eightv.  Every  county  con- 
taining a  population  equal  to  one  or  more  ratios  shall  elect  separately  its 
proportion  of  the  Assemblymen  allotted  to  such  county,  as  may  be  pro- 
vided by  law.  The  Legislature  at  its  first  session  after  the  adoption  of 
this  Constitution,  and  thereafter  after  each  United  States  decennial 
census  shall  have  been  ascertained,  shall  apportion  the  State  into  Sena- 
torial and  Assembly  districts,  in  conformity  with  the  provisions  of  this 
section.  Until  such  apportionment  shall  be  made  forty  Senators  and 
eighty  Assemblymen,  to  constitute  the  first  Legislature  under  this  Consti- 
tution, shall  be  elected  as  now  provided  by  law.  After  the  United  States 
census  of  the  year  eighteen  hundred  and  ninety  shall  be  ascertained, 
the  Legislature,  by  a  two-thirds  vote  of  all  the  memtwrs  elected  to  each 
house,  may  increase  the  Senatorial  districts  and  the  number  of  Senators 
to  fifty,  and  the  members  of  the  Assembly  to  one  hundred." 

Mb.  HAGER.  Mr.  Chairman :  I  think  that  is  just  to  the  whole 
State.  If  any  gentleman  will  put  in  an  amendment  that  aliens  shall 
not  be  classed  as  population  I  will  accept  it. 

Mk.  van  dyke.  Mr.  Chairman:  We,  of  Oakland,  are  not  at  all 
jealous  of  San  Francisco,  because  we  calculate,  in  a  few  years,  that  we 
will  have  more  population  than  Sun  Francisco,  and  we  are  afraid  that 
this  amendment  will  apply  to  Oakloud;  we  shall  0)>poso  it  for  that 
reason.  But,  really,  I  again  warn  the  aelegates  in  this  Convention,  that 
if  they  want  to  have  this  Constitution  adopted,  not  to  attempt  to  depart 
from  the  plan  of  representation  based  upon  population,  because  it  must 
be  apparent  to  all  that  if  you  change  that  rule  which  has  been  in  vogue 
for  years  you  will  defeat  the  Constitution. 

Mr.  ESTEE.  M|^  Chairman:  I  call  attention  to  section  six,  of  article 
four,  of  the  Constitution  of  Illinois.     It  says : 

"  Sko.  d.  The  General  Assembly  shall  apportion  the  State,  every 
ten  years,  beginning  with  the  year  eighteen  hundred  and  seventy-one, 
by  dividing  the  population  of  the  State,  as  ascertained  by  the  Federal 
census,  by  the  number  fifty-one,  and  the  quotient  shall  l>e  the  ratio  of 
representation  in  the  Senate.  The  State  shall  be  divSded  into  fift.y-one 
Senatorial  districts,  each  of  which  shall  elect  one  Senator,  whose  tcnn  of 
office  shall  be  four  years." 

Sections  seven  and  eight  provide  for  minority  representation.  That  is 
only  a  limitation  as  to  the  size  of  the  district.  And  I  challenge  any  gen- 
tleman to  find  any  State  where  the  people  of  any  locality  is  not  the  ratio 
upon  which  the  representation  is  based. 

Mb.  EDGERTON.  I  call  the  attention  of  tho  gentleman  to  the  fact 
that  in  the  Senate  of  the  United  Stales  each  State  has  but  two  Senators, 
no  matter  whether  it  has  got  a  hundred  thousand  or  a  million  popula- 
tion. 

Mb.  ESTEE.  That  represents  State  sovereignty ;  I  do  not  know  of 
such  a  thing  as  county  sovereignty. 

BBHABES   OF   KB.    KDQERTO!). 

Mb.  EDGERTON.  And  the  thing  is  that  it  was  designed  as  a  check 
upon  the  popular  branch.  I  do  not  believe  that  the  Senate  should  be 
upon  the  basis  of  population  at  all.  It  should  be  so  constituted  as  to 
operate  as  a  check  upon  the  popular  branch.  The  gentleman  from  Ala- 
meda warns  this  body ■ 

Mr.  VAN  DYKE.  Does  the  gentleman  suppose  that  if  we  attempt 
to  deprive  the  people  of  that  city  of  their  just  representation  that  they 
will  vote  for  this  (Jonstitulion ? 

Mb.  EDGERTON.  I  am  now  talking  of  the  principle  of  justice,  and 
making  a  good  Constitution,  which,  I  suppose,  animates  the  breast  of 
every  gentleman  in  this  Convention.  Now,  as  to  San  Francisco  and  the 
injuries  that  city  has  sutfered  on  account  of  the  country  members,  I  have 
this  to  say :  there  never  has  been  a  time  in  the  history  of  the  legislation 
of  this  State,  so  far  as  I  know  anything  about  it,  and  I  have  been  there 
two  or  three  times,  when  the  delegation  from  that  city  could  agree  upon 
anything  at  all,  and  the  more  numerous  their  representation  has  lj«en 
the  greater  has  been  the  conflict.  They  have  got  one  third  of  the 
Senate. 

Mr.  ESTEE.    One  fourth. 

Mb.  EDGERTON.  Well,  one  quarter,  then.  They  nevef  agree  upon 
a  proposition,  hardly,  and  no  country  member  can  really  tell  what  the 
interests  of  that  city  require,  and  they  hove  to  guess  at  it;  they  have 
to  go  in  and  combine  with  one  party  or  the  other  as  to  some  measures 
which  they  have. 

Mb.  AYllRS.  Is  it  not  a  fact  that  the  country  members,  as  they  are 
termed,  have  frequently  come  in  to  save  San  Francisco? 

Mb.  EDGERTON.  I  was  going  to  say  that  San  Francisco  has  been 
saved  time  and  time  again,  and  the  city  members  have  acknowledged, 
over  and  over  again,  that,  but  for  the  interposition  of  the  country  del- 
egations, San  Francisco  would  have  been  sacrificed.  I  do  not  recollect 
the  year  that  the  bill  for  the  Second  street  cut  went  through.  While 
Judge  Hager  was  addressing  the  Convention  I  was  under  the  impression 
that  a  large  majority  of  the  San  Francisco  delegation,  in  both  bodies, 
supported  that  measure.  I  know,  at  all  events,  that  a  large  number  of 
the  people  of  San  Francisco  were  here  in  these  lobbies  and  endeavoring 
to  get  votes  for  that  measure  from  the  country  dele^tions. 

Mb.  BARNES.  Do  you  remember  what  the  political  complexion  of 
that  delegation  was? 

Mb.  EDGERTON.  My  impression  is  that  it  was  Democratic.  I  have 
had  nothing  to  do  with  politics  for  the  last  ten  years,  and  cannot  say 
positively. 
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Mr.  AYERS.  Does  the  eentleman  recollect  how  the  San  Franciaco 
delegation  stood  on  the  bulkhead  bill. 

Mk.  EDG£RTON.  Almost  unanimously.  Mr.  Pa^e,  in  the  Senate, and 
one  or  two  others, opposed  it.  Now,  Mr.  Chairman,  it  is  a  little  invidious 
to  talk  about  legislative  iniquities.  I  do  not  believe  in  three  quarters  of 
them,  as  I  had  occasion  to  say  the  other  day,  but  I  believe  that  it 
would  be  safe  to  say  that  five  sixths  or  perhaps  nine  tenths  of  the 
iniquity  done  in  the  Legislature  comes  from  the  City  of  San  Francisco, 
and  is  supported  by  the  people  living  in  that  city  and  county.  And 
now,  sir,  theoretically,  upon  this  question  of  the  constitution  of  the 
Senate,  it  seems  to  me  that  it  should  be  so  constituted  as  to  form  a  check 
upon  the  popular  branch.  I  think  four  or  five  members  from  San 
Francisco  could  represent  San  Francisco  in  the  Senate  as  well  as  forty. 
There  would  be  a  greater  unanimity  in  the  delegation,  and  the  interests 
of  the  city,  so  far  as  that  body  is  concerned,  would  be  better  represented 
than  it  is  with  the  quarter  of  that  body,  as  it  is  now.  I  would  like  to 
hear  the  amendment  of  the  gentleman  from  Placer  read  once  more. 

Mr.  HOWARD.  Mr.  Chairman ;  I  am  opposed  to  this  amendment  of 
the  gentleman  from  Placer,  because  it  is  a  violation  of  principle,  and  one 
which  I  consider  to  be  gross.  You  cannot  go  and  say  to  the  population 
of  any  county,  you  shall  not  have  representation  according  to  your 
population,  because  your  population  is  large.  That  may  be  a  reason  for 
changing  the  form  of  the  government,  but  it  has  no  application  upon 
principle  to  apportionment.  It  is  grossly  improper.  Now,  suppose  they 
did  have  a  large  Senatorial  representation  in  San  Francisco,  what  of  it? 
They  pay  taxes  there  in  proportion  and  they  have  rights  in  proportion, 
and  especially  they  have  the  right  of  political  justice. 

Now,  sir,  I  am  opposed  to  cutting  down  the  Senate.  I  would  be  in 
favor  of  the  proposition  of  my  colleague  from  Los  Angeles,  to  increase 
the  Senate  wherever  it  is  necessary  to  destroy  the  present  gross  injustice 
and  inequalities  where  the^  exist.  I  am  opposed  to  a  small  Senate,  for 
the  reason  that  we  know,  m  this  State,  that  all  the  attacks  upon  the 
integrity  of  the  Legislature  have  been  made  by  the  corporations  in  the 
Senate.  They  have  left  the  House  and  have  gone  to  the  Senate,  because 
they  say  the  Senate  being  a  smaller  body  does  no^  require  so  large  an 
investment.  I  am  in  iavor  of  a  proportionate  representation  in  the 
House  according  to  population. 

Mr.  HUESTIS.  Mr.  Chairman:  The  argument  used  by  the  ^ntle- 
man  in  support  of  this  proposition,  seems  to  be  inconsistent  with  the 
argument  that  was  used  in  relation  to  the  Railroad  Commissioners. 

Mr.  HOWARD.  I  do  not  know  that  I  am  under  obligation  to  look 
after  the  logic  of  the  gentleman  froni  some  place. 

Mr.  HUESTIS.  I  called  attention  to  it,  and  I  would  like  to  have  it 
explained. 

Ma.  HOWARD.  I  am  not  under  obligfition  to  explain  anything. 
What  I  say  is,  that  it  is  not  sound  policy  to  reduce  the  Senate.  If  you 
reduce  the  number  in  San  Francisco,  why,  doesn't  it  reduce  the  Senate? 
I  do  not  know  that  it  would  be  any  safer  in  Placer  or  in  Los  Angeles 
than  in  San  Francisco.  All  I  say  in  relation  to  Los  Angeles  is  this,  that 
you  have  not  done  justice  to  Los  Angeles. 

Mr.  EDGERTON.  I  was  in  the  Legislature  when  this  present  appor- 
tionment was  made,  and  the  delegation  from  Los  Angeles  cordially  and 
unanimously  assented  to  it.  It  js  based  upon  the  census  of  eighteen 
hundred  and  seventy — the  only  practical  basis  that  could  be  taken — and 
they  agreed  to  it  as  a  just  basis  of  apportionment,  and  if  there  is  any 
injustice,  it  is  that  injustice  which  has  come  from  changes  of  population, 
etc.,  and  which  other  sections  of  the  State  probably  feel  as  much  as  Los 
Angeles. 

Mr.  HOWARD.  Does  it  follow  that  because  a  county  grows  that  the 
apportioiimeut,  without  regard  to  the  increase  of  population,  is  to  be 
adhered  to? 

Mr.  EDGERTON.  That  is  not  m^  position.  What  I  say  is,  that  Los 
Angeles  has  nothing  more  to  complain  of  than  some  other  counties,  and 
that  it  is  unwise  to  attempt  to  tinker  it  up  here  on  the  basis  of  a  popular 
vote.  I  am  in  favor  of  waiting  until  eighteen  hundred  and  eighty, 
when  another  census  will  be  taken  under  the  direction  of  the  Congress 
of  the  United  States. 

Mr.  HOWARD.  It  cannot  be  unjust  to  do  it  according  to  a  popular 
vote,  because  it  will  apply  as  well  to  one  county  as  another,  where  there 
haa  been  a  growth  and  an  increase  of  population.  Everybody  knows  that 
the  United  States  census,  so  far  as  an  enumeration  is  concerned,  is  a 
delusion. 

Mr.  EDGERTON.  Could  that  be  any  greater  delusion  than  the  pop- 
ular vote  of  eighteen  hundred  and  seventy-six? 

Mb.  HOWARD.  Yes.  I  will  tell  the  gentleman  why.  Because,  in 
a  general  election,  the  voters  are  all  brought  out,  and  it  is  a  fairer  index 
than  any  census  taken  by  the  United  States  Government.  The  census 
takers  are  poorly  paid,  and  everybody  knows  that  the  census  is  not  just 
nor  truthful. 

Mr.  EDGERTON.  Then  the  gentleman  would  base  the  representa- 
tion upon  the  vote  rather  than  upon  population. 

Mr.  HOWARD.  I  say  that  the  vote  is  a  truer  test  even  than  the 
census  of  the  United  States. 

Mr.     EDGERTON.     Upon  what  basis? 

Mr.  HOWARD.  Upon  the  basis  that  the  people  come  out  and  vote, 
and  that  the  census  taker  does  not  get  all  the  names. 

Mr.  EDGERTON.  Does  not  the  gentleman  know  that  in  one  county 
the  voting  population  is  most  all  the  population  there  is  in  it — that  it 
does  not  number  any  women  and  children?  That  rule  would  operate 
the  greatest  kind  of  injustice  to  Los  Angeles. 

Mb.  HOWARD.    I  do  not  know  any  such  thing. 

Mr.  EDGERTON.    Everybody  else  knows  it. 

Mr.  HOWARD.  In  some  counties  there  may  be  a  larger  male  than 
female  population ;  but  it  is  not  very  few.  I  say  that  the  vote,  at  the 
Presidential  election,  is  a  truer  test  of  the  actual  population  than  the 
census  taken,  in  the  bungling  way  in  which  the  census  of  the  United 


States  is  taken  by  the  Marshals.  There  is  a  gentleman  in  this  Convention 
from  one  of  the  counties  above  here,  who  says  that  the  census  taker  who 
bad  been  appointed,  came  to  him  and  asked  him  to  write  it  up  for  him; 
that  there  was  not  enough  pay  in  it  for  him  to  go  around  and  take  the 
names.  He  wrote  it  up,  and  the  result  was  that  it  was  the  best  taken 
census  in  the  State.  Now,  what  confidence  is  there  in  any  such  census 
as  that?  It  is  notorious  that  the  census  of  the  United  States  as  to 
population,  is  totally  unreliable,  and  I  say,  therefore,  it  is  true  that  the 
popular  vote  at  the  Presidential  election  is  a  better  test  than  the  United 
States  census. 

Mr.  SMITH,  of  Santa  Clara.  Mr.  Chairman:  I  move  the  previons 
question. 

The  motion  was  seconded  by  Messrs.  Hunter,  TuUy,  O'Donnell,  and 
Laine. 

The  main  question  was  ordered. 

Thk  CUAIRM.\N.  The  main  question  has  been  ordered.  The  ques- 
tion is  upon  the  adoption  of  the  amendment  offered  by  the  gentleman 
from  Placer,  Mr.  Filcher. 

The  amendment  was  rejected  by  a  vote  of  48  ayes  to  04  noes. 

Thk  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Hagor. 

The  amendment  was  rejected. 

Mr.  ROLFE;    Mr.  Chairman:  I  have  an  amendment  to  offer. 

The  SECRETARY  read: 

"Amend  section  six  as  follows :  Strike  out  all  after  the  word  '  no,'  at 
the  end  of  line  sixteen,  and  before  the  word  'shall,'  in  line  eighteen, 
and  insert  the  word  '  alien.' " 

rkmaeks  or  hr.  bolfi. 

Mb.  ROLFE.  I  offered  that  for  the  purpose  of  avoiding  the  mistake 
that  we  are  falling  into  here.  It  reads  now :  "  But  in  making  such 
adjustment  no  persons  who  are  not  eligible  to  become  citizens  of  the 
United  States,  under  the  naturalisation  Taws,  shall  be  counted  as  form- 
ing the  population  of  any  district."  Now  I  propose  to  make  it  read  this 
way:  "But  in  making  such  adjustment,  no  alien  shall  be  counted  as 
forming  the  population  of  any  district." 

Now,  I  do  not  mean  this  as  any  particular  point  against  aliens,  and  I 
am  also  in  favor  of  excluding  Chinese.  I  am  opposed  to  enumerating 
Chinsmen  in  adjusting  the  representation  of  the  State.  Certain  por- 
tions of  our  State  are  too  easy  of  access  to  Hongkong.  This  section,  if 
adopted,  provides  that  the  census,  taken  under  the  direction  of  the 
Congress  of  the  United  States,  shall  be  the  basis  of  fixing  and  adjusting 
the  legislative  districts.  Now,  if  I  am  correct,  the  census  of  the  United 
States  never  affords  any  information  as  to  whom  are  eligible  to  become 
citizens  of  the  United  States.  I  do  not  think  it  gives  the  race.  It  may 
give  the  nationalitv  of  aliens,  but  there  are  white  men  bom  in  China 
that  are  certainly  eligible  to  become  citizensof  the  United  States.  Now, 
I  think  the  safest  plan  is  the  one  I  offer,  because  we  have  but  very  few 
aliens  in  this  State  excepting  Chinamen,  and  the  census  of  the  United 
States  shows  just  how  many  aliens  there  are,  and  I  first  thought  of 
making  my  amendment  so  as  to  allow  those  who  had  declared  tlieir 
intentions  to  become  citizens  of  the  United  States,  to  be  enumerated, 
but  I  believe  the  census  of  the  United  States  does  not  afford  any  infor- 
mation upon  that  point.  Therefore,  if  we  make  it  aliens — simply 
enumerate  citizens  of  the  United  States  who  are  residents  of  the  United 
States.  I  think  it  will  be  the  beat  and  the  fairest  apportionment,  pro- 
vided we  wish  to  exclude  Chinamen,  although  I  do  not  intend  to  clasa 
all  other  aliens  with  Chinamen.  It  seems  to  me  that  this  is  the  only 
way  we  can  strike  at  them. 

RRHARKS  OF  MB.  TERBT. 

Mb.  terry.  Mr.  Chairman :  The  objection  to  the  proposition  is,  that 
it  would  exclude  not  only  all  those  who  navedeclared  their  intentions  to 
become  citizens,butit  would  exclude  the  families  of  many  citizens.  For 
instance,  a  man  arrives  here  and  becomes  a  citizen  of  the  United  States; 
his  children,  born  in  the  United  States, arealiensuntil  they  beoometwen- 
ty-one  years  of  age,  and  all  of  the  families  are  aliens.  You  exclude  the 
families  of  those  who  have  actually  become  citizens.  I  suppose  the 
object  was  to  reach  that  class  of  people  who  are  not  permanent  residents — 
who  form  no  part  of  the  permanent  population.  They  are  here  to-day, 
and  there  to-morrow ;  but  it  is  a  sort  of  floating  population  that  ought 
to  be  reckoned  in.  "That,  I  presume,  is  all  that  was  intended  by  this 
amendment 

Mb.  O'DONNELL.  Mr.  Chairman:  It  appears  to  me  these  aliens  are 
considered  a  portion  of  the  population  of  the  State.  I  see  there  is  a  great 
deal  of  contention  here  among  the  country  members,  and  they  get  up 
here  and  state  that  San  Francisco  has  more  than  her  portion  of  repre- 
sentation. I  say  that  is  false.  She  pays  more  than  one  half  of  the 
taxes,  and  she  has  got  nearly  one  half  of  the  population,  and  sbe  has 
only  one  quarter  of  the  representation  in  the  State.  You  know  that  to 
be  a  fact.  Why  do  you  get  up  here  and  sa^  that  we  have  got  more  than 
our  portion  of  representation  ?  The  population  of  San  Francisco  is  nearly 
three  huudred  thousand.  The  population  of  the  State  is  seven  hundred 
thousand,  nearly.  We  pay  more  than  half  the  taxes  of  the  State.  San 
Francisco  is  the  most  troubled  city  in  the  world.  The  country  drives 
their  paupers  upon  us;  we  take  care  of  their  paupers.  Talk  about  San 
Francisco  having  more  than  her  portion  of  representation  I 

Mr.  INMAN.  Paupers  are  not  before  the  house.  I  hope  the  gentle- 
man will  confine  himself  to  the  subject. 

Mr.  O'DONNELL.  What  is  the  subject?  I  guess  you  don't  know, 
yourself.  Aliens,  I  am  referring  to — most  of  them  are  paupers. 
«Mr.  ROLFE.  As  I  supposed  this  had  been  an  oversight  and  would 
be  corrected — as  I  understand  from  the  explanation  of  the  Chairman  of 
the  Committee  on  Legislative  Department — and  they  understand  it  to 
be  correct  as  it  is,  with  the  permission  of  the  rommittec  I  will  withdraw 
my.amendment. 
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No  oUection  waa  made,  and  the  amendment  was  withdrawn. 

Mb.  BARNES.  I  desire  to  offer  a  substitute  for  the  section  as  recom- 
mended by  the  committee. 

Tbc  SECBETARY  read : 

"  Substitute  for  section  six  the  following : 

"  The  numberof  Senators  and  members  of  the  Assembly  sfaall  be  fixed  by 
the  Legislature,  and  apportioned  among  the  several  counties  and  districts 
to  be  established  by  law,  according  to  the  number  of  inhabitants.  The 
number  of  members  of  the  Assembly  shall  not  be  lees  than  eighty,  and 
until  the  Legislature  shall  otherwise  direct,  the  numberof  Assembly- 
men shall  be  eighty,  and  the  number  of  Senators  forty.  And  the  appor- 
tionment of  representation  and  the  apportionment  of  districts  shall  M  as 
now  provided  by  law.  The  enumeration  of  the  inhabitants  of  this  State 
shall  betaken  under  the  direction  of  the  Legislature  in  the  year  eighteen 
hundred  and  eighty,  and  at  the  end  of  every  ten  years  thereafter;  and 
these  enumeratious,  together  with  the  census  that  may  be  taken  under 
the  direction  of  the  Congress  of  the  United  States  in  the  year  eighteen 
hundred  and  eighty,  ana  every  subsequent  ten  years,  shall  serve  as  the 
basis  of  representation  in  both  houses  of  the  Legislature." 

Ha.  BEERSTECUER.  I  second  the  amendment.  I  move  that  the 
committee  rise,  report  progress,  and  ask  leave  to  sit  again. 

The  motion  was  lost. 

BKHIKKS  OP   MK.  SHCRTLirP. 

Mb.  SHUBTLEFF.  Mr.  Chairman  :  I  am  opposed  to  the  provision 
in  the  Constitution  allowing  the  Legislature  any  discretion  to  increase 
the  members  of  the  Senate  and  Assembly  beyond  that  fixed  in  the  old 
Constitution.  The  old  Constitution  provided  that  at  the  first  election 
there  should  be  sixteen  Senators,  and  that  after  the  population  of  the 
State  should  reach  one  hundred  thousand  then  at  such  ratio  that  the 
whole  number  of  members  of  the  Assembly  should  never  be  less  than 
thirty  nor  more  than  eighty.  The  first  Legislature,  at  one  rush,  carried 
it  np  to  the  maximum.  Perhaps  it  was  justifiable,  but  I  recollect  that 
there  were  many  taxpayers  who  thought  that  the  Legislature  was  a  little 
rash  in  increasing  it  at  once  to  the  maximum.  There  are  certain  con- 
siderations why  we  should  be  careful  in  inserting  such  a  provision  as 
that  in  the  Constitution.  A  great  many  members  of  the  Legislature  are 
candidates  for  reflection  to  that  office,  and  there  are  some  who  would 
be  willing  to  seize  upon  any  opportunity  to  increase  the  number  of 
representatives,  in  order  to  increase  their  own  chances  of  being  returned. 
It  carried  with  it  a  change  of  district  which  may,  in  many  instances,  be 
veiT  agreeable  to  their  aspirations. 

Now,  it  is  said  that  this  is  a  great  State,  and  we  contemplate  a  very 
great  increase  of  population.  It  is  a  great  State,  but  not  comparatively 
m.  The  State  of  California  to-day,  although  she  has  been  in  the  Union 
twenty-nine  years,  is,  comparatively — speaking  of  the  white  popula- 
tion—rather a  small  State.  There  are  fifteen  States  in  the  Union  with 
over  a  million  inhabitants,  and  according  to  the  census  we  stand  the 
twenty-fourth  Sta(e  in  the  Union.  Our  increase  has  not  bee»  very 
rapid;  considering  the  richness  of  its  mines  and  its  agricultural  interests, 
I  am  compelled  to  say  that  California  is  not,  comparatively,a  large  State. 
There  is  nothing  in  the  future  that  naturally,  for  the  next  twenty-five 
years,  calls  for  this  elasticity,  as  some  term  it,  in  the  Constitution.  Now 
you  will  observe,  by  looking  over  the  Constitutions  of  various  States, 
that  ^nerally  a  Constitutional  Convention  is  called  as  often  as  about 
once  in  twenty-five  or  thirty  years.  For  the  most  part,  necessary  amend- 
ments are  reached  through  the  Legislature,  and  the  people  ratify  their 
action  in  case  of  necessity.  Something  has  been  said  here  about  the 
vote  being  an  evidence  of  population.  I  will  read  from  the  statistics  to 
show  what  the  vote  has  been,  beginning  with  eighteen  hundred  and 
sixty.  In  eighteen  hundred  and  sixty  the  total  vote  cast  for  President 
in  this  State  was  one  hundred  and  eighteen  thousand  eight  hundred  and 
forty.  Gentlemen  will  bear  in  mind  that  at  that  time  the  colored  popu- 
lation of  the  State  had  no  vote.  In  eighteen  hundred  and  sixty-four, 
the  total  vote  was  one  hundred  and  five  thousand  nine  hundred  and 
seventy-five;  in  eighteen  hundred  and  sixt^-eight,  one  hundred  and 
eight  thousand  six  hundred  and  sixty ;  in  eighteen  hundred  and  sev- 
enty-two, ninety-five  thousand  eight  hundred  and  six ;  and  in  eighteen 
hundred  and  seventy-six,  the  total  vote  was  one  hundred  and  finy-five 
thousand  eight  hundred.  Now  we  see  by  going  back  to  eighteen  hun- 
dred and  sixty  there  was  no  great  increase  of  votes,  and  when  you  look 
at  it  closely  you  will  find  that  it  will  not  he  imperatively  necessary  to 
increase  the  representation  either  in  the  Senate  or  Assembly.  We  do 
not  increase  as  fast  as  some  of  the  northwestern  States.  The  State  of 
Wisconsin,  two  years  older  than  California,  has  a  million  and  a  quarter 
of  inhabitants  to-day,  and  it  is  esti mated  that  we  have  eight  hundred 
thousand.  The  State  of  Minnesota,  that  has  a  snow  bank  six  months 
in  the  year,  to-day  is  not  a  great  ways  behind  California.  Tracing  the 
history  of  the  State  back  twenty-nine  years,  and  looking  forward,  gen- 
tlemen, I  do  not  think  that  it  looks  reasonable  that  there  would  be  any 
need  of  placing  this  elasticity  in  the  Constitution  to  increase  the  repre- 
sentation in  either  house. 

Mb.  BARNES.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

*^'^*^-       •  IN  CONVENTION. 

Thi  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instmeted  me  to  report  that  they  have  had  under  oonsideration  the 
report  of  the  Committee  on  Legislative  Department,  have  made  prog- 
ress, and  ask  leave  to  sit  again. 

The  Convention  then  took  the  usual  recess  until  two  o'clock  p.  m. 

AFTERNOON    SESSION. 

Th«  Convention  reassembled  at  two  o'clock  p.  h. 
President  Hoge  in  the  chair. 
Roll  called,  and  quorum  present. 


Mr.  John  J.  Kenny,  duly  elected  as  a  delegate  to  fill  vacancy  from 
San  Francisco,  after  taking  and  subscribing  to  the  usual  oath  of  office, 
took  his  seat  as  a  member  of  the  Convention. 

LIOISLITIVK  DEPABTHEMT. 

Mb.  terry.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole,  the  President  in  the  chair,  for  the  purpose  of 
further  considering  the  report  of  the  Committee  on  Legislative  Depart- 
ment. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  The  question  is  on  the  amendment  proposed  by  the 
gentleman  from  San  Francisco,  Colonel  Barnes. 

THE  PBEVIOCS  QQESTIOH. 

Mr.  LAINE.    On  that  amendment  I  move  the  previous  question. 

Seconded  by  Messrs.  Evey,  Ha^r,  Van  Dyke,  and  Heiskell. 

Tbi  CHAIRMAN.  The  question  is.  Shall  the  main  question  be  now 
put? 

Carried. 

/The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Lost. 

OBOAKIZATION — BVLR8,  ETC. 

The  CHAIRMAN.    The  Secretary  will  read  section  seven. 

The  SECRETARY  read: 

Sue.  7.  Each  house  shall  choose  its  own  officers,  and  judge  of  the 
qualifications,  elections,  and  returns  of  its  own  members. 

The  CHAIRMAN.  If  there  is  no  amendment,  the  Secretary  will 
read  section  eight. 

The  SECRETARY  read: 

Sec.  8.  A  majority  of  each  house  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may 
compel  the  attendance  of  absent  memners  in  such  manner  and  under 
such  penalties  as  each  house  may  provide. 

The  CHAIRMAN.  If  there  are  no  amendments,  the  Secretary  will 
read  section  nine. 

The  SECRETARY  read : 

Sec.  9.  Each  house  shall  determine  the  rule  of  its  own  proceeding, 
and  may,  with  the  concurrence  of  two  thirds  of  all  the  members  elected, 
expel  a  member. 

The  CHAIRMAN.  If  there  are  no  amendments,  the  Secretary  will 
read  section  ten. 

The  SECRETARY  read: 

Sec.  10.  Each  house  shall  keep  a  Journal  of  its  own  proceedings,  and 
publish  the  same,  and  the  yeas  and  nays'of  the  members  of  either  house, 
on  any  question,  shall,  at  the  desire  of  any  three  members  present,  be 
enterra  on  the  Journal. 

Mb.  REYNOLDS.    Mr.  Chairman  :  I  move  to  add  the  following. 

The  secretary  read : 

"  Add  to  the  section :  '  Any  member  may  dissent  from  and  protest 
against  any  act  or  resolution  which  he  thinks  injurious  to  the  puolic  or 
to  any  individual,  and  may  have  such  protest  and  his  reasons  therefor, 
without  alteration,  oummitment,  or  dehiy,  entered  on  the  Journal.' " 

BEMASKS  OP  MB.   BETNOLDS. 

Ma.  REYNOLDS.  Mr.  Chairman :  There  is  no  such  provision  found 
anywhere  in  the  report  of  the  committee,  and  in  order  to  save  any  ques- 
tion that  might  arise  in  the  course  of  the  deliberations  of  the  Legisla- 
ture as  to  the  right  of  a  member  to  have  his  protest  entered  against  any 
action  which  he  deems  injurious  to  the  public  or  to  any  citizen,  I  offer 
this  amendment  so  that  there  may  he  no  doubt  about  it,  provided  such 
a  provision  should  not  happen  to  be  inserted  in  the  rules  of  the  house. 
And  for  authority  I  will  refer  to  the  fact  that  this  identical  proposition 
is  found  in  the  Constitutions  of  fifteen  States  at  the  present  time. 

Mb.  LARKIN.  I  am  opposed  to  the  amendment  offered  hv  the  gen- 
tleman. It  would  make  a  very  lengthy  Journal  if  any  member  might 
enter  a  written  protest  to  every  measure  which  does  not  suit  him.  The 
rules  of  the  house  are  a  sufficient  protection  to  the  members,  aud  it  is 
unnecessary  to  be  embodied  i»the  Constitution. 

Mb.  REYNOLDS.  I  will  simply  state  this  fact  The  rules  of  the 
house  do  not  sufficiently  protect  the  members.  The  rules  of  the  house 
simply  provide  that  the  member  may  protest,  hut  not  that  he  may 
spread  it  upon  the  Journal.  And  it  so  happens,  sir,  that  at  the  last 
session  but  one  there  was  a  new  Court  created  for  the  City  and  County 
of  San  Francisco — a  Criminal  Court.  The  Act  was  passed  by  both 
houses,  and  sent  to  the  Governor  for  his  signature.  But  it  was  passed 
and  went  to  him  in  such  a  shape  that  he  positively  refused  to  sign  it. 
It  gave  the  most  monstrous  and  exclusive  jurisdiction  in  certain  cases, 
and  for  that  reason  the  Governor  refused  to  sign  it.  By  a  joint  resolu- 
tion that  bill  was  taken  back,  and  it  was  then  amended  by  the  Clerk, 
and  then,  without  ever  having  been  repassed  or  sent  to  the  other  branch 
of  the  Legislature,  it  went  to  the  Governor,  amended  by  the  Clerk, 
sufficiently  to  obviate  the  objections  raised  by  the  Governor,  was  signed 
by  him,  and  became  a  law.'  And  a  member  who  knew  all  these  tacts, 
protested  against  the  action  of  the  house,  but  not  having  the  privilege 
of  putting  that  protest  on  the  Journal,  a  record  of  it  was  never  kept. 

Mr.  EDGER'TON.  Thegentleman  will  allow  me  to  correct  him.  He 
is  entirely  mistaken  in  regard  to  that  bill.  That  bill  was  passed  at  the 
unanimous  re(juest  of  the  San  Francisco  delegation ;  and  as  to  the  error 
he  alludes  to,  it  was  corrected  by  a  joint  resolution  passed  by  a  unani- 
mous vote  in  both  houses. 

Mb.  REYNOLDS.  I  thank  the  gentleman  for  the  correction,  which 
is  not  a  correction.  The  bill  was  brought  back  upon  a  joint  resolution, 
but  it  was  not  corrected  by  a  joint  resolution.  I  had  occasion  to  exam- 
ine that  record,  and  I  know  whereof  I  speak.    The  law  creating  the 
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City  Criminal  Court  never  passed  the  Le^slature.  And  that  is  the 
reason  why  there  ought  to  be  such  a  provision  as  this.  It  is  a  privilege 
that  every  member  ought  to  have  granted  to  him.  Every  member 
should  have  the  privilege  of  showing  on  the  Journal,  if  the  house  has 
acted  contrary  to  law,  doing  an  injury  to  the  public  or  to  some  individ- 
ual.   These  are  reasons  enough  why  the  amendment  should  be  adopted. 

Mb.  LABKIN.  My  suggestion  is  that  the  rules  of  the  house  govern 
that  matter.  I  am  in  favor  of  going  still  further,  and  providing  that  no 
bill  shall  become  a  law,  unless  passed  by  the  ayes  and  noes,  and  that 
will  indicate  the  vote  of  each  member,  and  do  away  with  the  necessity 
of  such  a  provision  as  this.  I  don't  think  any  bill  should  become  a  law 
unless  passed  by  the  ayes  and  noes  in  each  bouse.  With  that  provision 
each  member  would  tie  piesent  and  indicate  his  own  vote. 

Mr.  McCALLUM.  I  will  ask  the  gentleman,  Mr.  Larkin,  if  be  is  not 
aware  that  in  this  report  that  is  already  provided  for.  More  than  that, 
it  ought  to  be  required  to  pass  by  a  majority  of  all  the  members  elected 
to  each  house.  In  the  absence  of  the  Chairman  of  the  committee  I  have 
simply  to  say,  with  reference  to  this  proposed  amendment,  that  section 
corresponds  with  section  ten  of  the  present  Constitution.  The  same  line 
of  argument  which  the  gentleman  has  just  made,  was  made  use  of  in  the 
committee,  and  we  could  not  see  any  application  of  the  amendment.  I 
do  not  suppose  the  committee  will  change  the  section — I  beg  leave  to 
correct  myself— I  thought  Judge  Terry  had  left.     [Laughter.] 

Mb.  RCjLKE.     I  wish  to  offer  an  amendment. 

Thk  secretary  read: 

"Add  the  following:  '  pro  vided  such  protest  shall  not  contain  a  stump 
speech.' "     [Laughter.] 

Thk  Cn  AIRMAN.  Out  of  order.  The  question  is  on  the  amendment 
offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

Lost.  .  , 

Thk  CHAIRMAN.  If  there  are  no  further  amendments  the  Secre- 
tary will  read  the  next  section. 

HKIIBKBS   EXEMPT   rKOH    ARBE8T. 

The  SECRETARY  read  section  eleven  as  follows: 

Sec.  11.  Membersof  the  Legislature  shall, in  all  cases  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest,  and  shall  not 
be  subject  to  any  civil  process  during  the  session  of  the  Legislature,  nor 
for  fifteen  days  next  before  the  commencement  and  after  the  termin- 
ation of  each  session. 

The  CHAIRMAN.  If  there  are  no  amendmenU  the  Secretary  will 
read  the  next  section. 

PILLIHO    VACAKCIES. 

The  SECRETARY  read  section  twelve  as  follows: 

Sec.  12.  When  a  vacancy  occurs  in  either  house,  from  any  cause, 
during  the  session  of  the  Legislature,  the  house  in  which  said  vacancy 
occurs  shall  proceed  immediately  to  elect,  from  the  constituency  deprived 
of  representation,  a  member  to  fill  said  vacancy  for  said  session.  If  the 
Legislature  is  not  in  session  at  the  time  the  vacancy  occurs,  the  Gov- 
ernor, or  the  person  exercising  the  functions  of  Governor,  shall  issue 
writs  of  election  to  fill  such  vacancy. 

Mb.  DUDLEY,  of  San  Joaquin.  I  move  to  strike  out  section  twelve, 
and  insert  the  section  of  the  old  Constitution. 

The  SECRETARY  read: 

"Sec.  12.  When  vacancies  occur  in  Either  house,  the  Governor,  orXhe 
person  exercising  the  functions  of  the  Governor,  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies." 

Mr.  DUDLEY.  That,  Mr.  Chairman,  is  the  old  Constitution.  I 
move  to  strike  out  the  section  reported  by  the  committee.  I  am  not  in 
favor  of  placing  any  such  power  in  either  bouse. 

BEMIBKS  OP    MB.   FILCHKB. 

Mb.  FILCHER.  Mr.  Chairman:  With  all  deference  to  the  gentleman, 
I  think,  in  view  of  the  experience  of  California,  there  is  merit  in  section 
twelve.  We  had  here— only  during  the  last  session,  I  believe— during 
the  sitting  of  the  Legislature,  certainly  four,  and  I  am  not  sure  but  five 
deaths,  and  to  fill  one  or  two  of  these  vacancies — three  of  them,  I 
believe — special  eleolious  were  called  at  great  cost  to  the  people  of  these 
counties.  Indeed,  sir,  the  cost  was  so  great  that  there  was  a  desire  on 
the  part  of  the  people  to  evade  the  res|k>nBibility;  and  in  the  case,  I 
believe;  of  Amador  County,  left  without  representation,  the  Governor,  in 
deference  to  the  will  of  the  people,  and  theexpressed  wishes  of  the  people 
of  that  county,  took  it  upon  himself  to  violate  the  plain  letter  of  the 
Constitution.  And  yet  there  was  no  serious  complaint.  He  did  so,  and 
was  almost  unanimously  justified.  Now,  to  meet  a  contingency  of  that 
kind,  this  new  section  to  the  Constitution  is  proposed.  If  a  death  occurs 
a  few  days  before  the  close  of  the  seesion,  I  contend  there  is  no  alterna- 
tive for  the  Governor,  if  he  is  to  strictly  conform  to  his  oath,  but  to  issue 
an  election  proclamation.  And  since  these  things  are  liable  to  occur; 
since  we  have  had  expressions  from  the  people  that  they  would  rather 
temporarily  forego  representation  than  to  nave  this  extra  expense  heaped 
upon  them— I  say  it  becomes  us  to  insert  that  clause.  The  committee 
refused  to  give  that  power  to  the  Legislature  in  all  cases.  It  is  only  in 
cases  of  urgency  or  necessity.  They  may  act  on  petitions  in  making 
these  selections.  The  Legislature,  in  calling  this  Convention,  no  doubt 
acted  upon  their  own  experience,  when  they  provided  that  the  Conven- 
tion should  fill  vacancies.  They  were  no  doubt  induced  to  do  so  fpm 
the  result  of  experience,  and  the  complaints  arising  from  former  actions. 
Now,  sir,  it  is  in  deference  to  that  sentiment,  so  clearly  expressed,  that 
this  amendment  is  offered.  Has  that  privilege  been  abused  in  an^  case 
by  this  body?  Is  there  any  evidence  that  we  have  abused  the  privilege  T 
Is  there  any  evidence  that  the  gentleman  chosen  to  fill  the  seat  of  Mr. 
Strong  was  not  a  fit  representative — a  satisfactory  representative — to  his 
constituency?  Is  there  any  evidence  that  the  gentleman  from  Alameda 
is  not  a  satisfactory  representative  to  the  people?  Have  there  been  any 
complaints  here  from  the  people  that  they  would  rather  have  had  the 


power  of  choosing  for  themselves?  And  yet  all  these  vacancies  were 
filled  under  the  same  rule  which  we  here  provide  for  the  Legislature.  I 
ask,  in  the  case  of  Mr.  Strong  and  Mr.  Kenny,  would  it  have  been  wise 
to  send  back  to  their  counties  and  impose  the  expense  of  a  special  elec- 
tion, for  the  short  time  yet  remaining  of  the  session?  I  say, sir,  that  the 
people  will  indorse  the  proposition,  especially  those  who  have  had  expe- 
rience with  special  elections.  I  hope,  in  defense  of  this  section,  that  the 
representatives  from  Santa  Clara,  and  Alameda,  and  Amador,  will  rise 
and  inform  the  Convention  as  to  the  sentiment  of  the  people  on  this 
matter. 

Mb.  WEST.  If  a  vacancy  is  filled  by  the  Senate,  will  the  candidate 
so  elected  remain  and  fill  the  unexpired  term,  or  only  during  the  session 
during  which  he  was  elected? 

Mb.  FILCHER.  Underthatprovision,  he  will  fill  the  position  during 
the  entire  term.  I  would  have  no  objection,  so  far  as  I  am  concerned, 
to  an  amendment  providing  that  he  should  only  hold  for  the  remainder 
of  the  session.  I  find  it  so  provides  here,  upon  closer  examination.  It 
is  plain.  The  primary  object  of  the  amendment  is  simply  this:  to  save 
money  ;  to  economise,  and  at  the  same  time  without  restricting  unneces- 
sarily the  rights  and  privileges  of  the  people.  The  right  of  the  neoplo 
to  be  provided  with  representation  is  provided  for  belter  than  in  tJie  old 
section.  In  case  a  member  dies  two  weeks  before  the  session  closes,  you 
can  see  how  utterly  impossible  it  would  be  to  have  an  election;  and  yet, 
by  this  means,  it  is  possible  for  them  to  have  a  representative  on  the 
floor  the  very  next  day,  and  it  would  be  the  duty  of  the  Legislature  to 
fill  the  vacancy  at  once. 

BEMABES  OP   MB.   WEST. 

Mb.  WEST.  I  hope  the  amendment  will  prevail.  I  believe  the  Leg- 
islature entirely  incompetent,  as  this  Convention  is,  however  able  they 
may  be,  to  judge  of  other  matters,  to  elect  a  member  to  a  deliberative 
body,  to  represent  a  constituency  of  whose  wants  they  are  entirely  igno- 
rant. I  believe  the  people  of  the  counties  would  be  better  off  without 
any  representative  until  the  next  election,  if  there  is  not  time  to  call  a 
special  election.  They  had  better  spend  the  time  and  money  ncoessary 
to  an  election  than  to  have  the  vacancy  filled  by  some  political  hack 
belonging  to  the  dominant  party,  who  could  get  in  no  other  way.  I 
hope  the  amendment  will  prevail,  and  that  the  people  will  have  the 
)K>wer  to  elect  their  members  to  both  houses  of  the  Legislature  under  all 
circumstances. 

BEMABKS  op  MR.   HEtSEELL. 

Mb.  HEISKELL.  Mr.  Chairman:  I  regret  exceedingly  to  have  to 
differ  with  the  committee,  but  I  hope  the  substitute  will  prevail.  It  is, 
in  my  opinion,  a  blow  at  the  representative  character  of  our  government, 
to  which  I  cannot  consent.  There  is  no  certainty  that  the  people  will  bo 
represented  when  a  vacancy  is  filled  by  the  Legislature,  and  to  be  mis- 
represented is  far  worse  than  to  be  unrepresented. 

BEMABKS  or   MB.   CBUSS. 

Mb.  CROSS.  Mr.  Chairman :  It  seems  to  me,  sir,  if  there  is  any 
branch  of  the  government  in  which  the  people  ought  to  be  direct!^' 
interested  by  their  votes,  it  is  in  the  Legislative  Department.  That  is 
the  true  idea  of  popular  government.  Now,  we  have  Known  cases  where 
such  rules  prevailed — that,  for  instance,  where  the  Democratic  party  is 
in  the  minority  in  a  particular  district  to  be  represented,  the  House  or 
Senate  has  elected  a  man  to  fill  that  place  from  the  minority  party, 
contrary  to  the  wishes  of  a  majority  of  the  people  of  that  district.  And 
it  is  equally  true,  in  cases  where  the  Republican  party  happens  to  be  in 
the  mmority,  that  the  House,  if  a  vacancy  occurs  in  that  particular  dis- 
trict, will  do  the  same  thing,  if  it  happens  to  have  the  power.  I  think 
it  is  much  better  to  leave  them  vacant  than  to  fill  these  seats  with  persons 
who  do  not  represent  the  people,  and  that  very  frequently  occurs  under 
such  a  rule  as  this  proposed  by  the  committee.  Now,  the  amendment 
that  is  offered  is  the  same  provision  as  in  the  old  Constitution.  And, 
sir,  it  is  a  very  proper  provision,  in  my  judgment,-  to  have  members 
elected  by  the  people  whom  they  are  to  represent,  and  only  by  such 
men  as  they  may  elect.  Now,  the  gentleman  from  Placer  raises  a  ques- 
tion. He  compares  the  fillingof  a  vacancy  in  this  body  to  that  of  filling 
a  vacancy  in  the  Legislature.  This  body  has  elected  a  man  who  has 
been  rejected  by  the  people  whom  he  attempted  to  represent,  and  rejected 
a  man  who  was  the  choice  of  the  people.  I  will  further  inform  him 
that  we  did  our  best  to  elect  a  man  who  would  properly  represent  the 
people.  As  to  the  question  of  expense,  I  will  say,  so  far  as  I  am  con- 
cerned, that  I  do  not  deem  that  of  so  much  importance  as  it  is  to  have 
the  principles  of  our  government  sustained.  Let  us  establish  the  right 
principle  of  representative  government  here,  and  let  us  stand  by  those 
principles.  The  people  are  in  favor  of  economy,  but  a  representative 
government  costs  something.  The  fact  that  it  costs  something  ought  not 
to  deter  us.     We  can  afford  to  pay  something,  in  order  to  sustain  those 

Frinciples.    That  is  why  Legislatures  and  Conventions  are  organised. 
am  in  favor  of  the  amendment.    I  believe  in  having  this  in  the  new 
Constitution  exactly  as  it  is  in  the  old. 

BEMABKS  OP  MR.  BBOWN. 

Mb.  brown.  Mr.  Chairman :  It  seems  to  me,  sir,  that  we  are  mak- 
ing an  innovation,  the  end  of  which  no  man  can  tell.  It  appears  to  mo 
that  in  the  report  of  the  committee  the  principles  of  republican  govern- 
ment have  been  departed  from.  Now,  for  instance,  suppose  the  majority 
of  the  members  of  the  Legislature  to  be  Republican,  or  a  majority  Demo- 
cratic, it  is  to  be  supposed  at  once  that  the  body  has  full  power,  and 
would  exercise  that  power,  to  elect  a  man  of  the  political  sentiment 
which  the  majority  thought  right.  And  in  this  way  a  Republican 
county  or  Senatorial  district  mi^nt  be  deprived  of  its  choice  of  a  man  of 
the  political  sentiment  which  it  approved.  Now  that  would  certainly 
be  improper.  It  is  certainly  an  aggression  upon  American  liberty,  and 
ought  not  to  be  tolerated.     We  should  look  at  this  thing  as  it  is.    As  to 
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a  few  dollars  and  cents  coming  into  consideration,  it  ought  not  to  be 
mentioned.  What  if  it  does  cost  a  few  dollars,  the  people  will  elect  their 
own  men  to  represent  their  wishes,  waltts,  and  sentiments.  I  sar  this 
section  is  contrary  to  the  spirit  of  republican  government.  With  due 
respect  to  the  committA,  it  is  contrary  to  everything  we  have  been 
taught  to  believe  is  right.  It  is  wrong  to  deprive  the  people  of  a  repre- 
sentation, and  it  is  wrong  to  force  a  man  upon  them  that  they  do  not 
wanL    I  hope  the  substitute  will  be  adopted. 

BRMXBCS  or  MB.  MCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman :  I  must  concede  that  the  argument 
is  a,  very  plauaible  one,  and  if  the  proposition  was  to  make  a  serious 
innovation  from  the  general  rule  of  electing  legislative  officers,  I  would 
myself  oppose  the  report  of  the  committee.  I  am  of  the  same  view  with 
regard  to  any  radical  innovation.  But  when  this  section  is  carefully 
read,  gentlemen  will  see  that  it  is  the  only  remedy  for  a  p;reat  evil  which 
the  committee  propose  to  cure.  It  is  not  a  simple  question  of  economy, 
though  that  is  very  serious.  In  our  county  a  vacancy  occurred  at  the 
last  session,  which  was  filled  near  the  end  of  the  session,  at  a  cost, 
I  believe,  of  between  two  and  three  thousand  dollars.  In  the  County 
of  Santa  Clara  two  vacancies  occurred.  I  believe  I  am  authorized 
in  saying  that  those  who  have  bad  experience  in  that  way  have 
had  enough  of  it.  I  prefer  this  course,  outside  of  the  mere  considera- 
tion of  dollars  and  cents.  It  is  economy  of  time.  Xow,  remem- 
ber, we  have  provided  for  a  sixty  days'  session  of  the  Legislature. 
These  vacancies  have  to  be  filled  by  the  Legislature  only  during  the 
session,  and  at  the  next  general  election  the  vacancy  will  be  filled  by 
the  people.  The  law  requires  thirty  days'  notice  for  an  election.  The 
Legislature  is  not  in  session  but  si'xty  days.  You  give  thirty  days' 
notice,  after  a  reasonable  time,  and  the  members  elected  will  have  but  a 
few  days  of  that  session  to  serve,  in  any  caae.  As  the  law  now  stands 
it  is  imperative  that  the  Governor  shall  issue  a  writ  for  a  special  election. 
That  is  the  amendment  offered,  and  that  is  the  present  Constitution.  In 
those  cases  where  the  vacancy  occurs  towards  the  end  of  the  session,  it 
is  a  serious  question  whether  the  Oovemor  shall  obey  the  mandates  of 
the  Constitution  or  not.  Sometimes  he  would  not  do  it,  and  if  he  does 
not  choose  to  take  that  responsibility,  and  disregard  the  Constitution,  he 
puts  the  people  of  the  county,  or  of  the  district,  to  a  ver^  heavy  expense, 
without  any  real  benefit  being  realized  from  his  action,  because  the 
member  hardly  gets  here  before  the  term  expires.  Why,  sir,  this  idea 
was  illustrated  by  the  election  in  this  Convention.  There  was  a  neces- 
aity,  if  the  people  were  to  be  represented  at  all,  that  tliey  ought  to  be 
represented  at  once.  We  have  filled  those  vacancies,  and  I  cannot  see 
why  the  intimation  should  be  thrown  out  here  that  we  have  not  acted 
wisely  and  well.  I  have  never  heard  any  complaints.  I  know  the 
Convention^lMS  acted  intelligently  in  this  matter,  with  a  desire  to  do 
what  is  right.  In  our  county,  these  special  elections,  the  people  won't 
attend  them,  and  ^ou  do  not  in  fact  ^et  an  expression  of  the  popular 
will.  The  opposition  to  this  section  is  based,  in  the  main,  upon  the 
theory  that  if  they  are  to  be  appointed  by  the  Senate  or  Assembly  there 
might  be  a  person  of  different  politics  chosen  from  that  which  prevails 
in  the  county  or  district.  Perhaps  even  that  would  not  apply,  in  view 
of  the  fact  that  there  is  always  such  a  small  vote.  But  that  is  a  mere 
littrtisan  view,  unworthy  the  consideration  of  this  Convention.  As  to 
the  idea  of  its  being  unrepublican,  from  the  very  necessities  of  the  case 
we  haveato  have  officers  ftppoiuted,  and  there  are  cases  in  which  our 
Constitution  requires  them  to  be  appointed.  If  a  vacancy  occurs  in  the 
office  of  Secretary  of  State,  State  Treasurer,  or  any  of  those  offices, 
what  is  done?  It  is  republican  to  elect  in  all  these  cases,  but  the  Gov- 
ernor appoints  for  the  time  being.  That  is  all  there  is  in  this  proposi- 
tion. It  is  only  for  the  time  being.  When  we  consider  that  the  session 
will  only  be  sixty  days,  you  will  readily  see  that  very  often  a  district 
will  have  to  go  unrepresented.  It  will  save  a  heavy  expense  in  every 
ease,  and  I  consider  it  ought  to  stand. 

Tbk  CHAIRMAN.    The  question  is  on  the  adoption  of  the  substitute. 

Division  being  called  for,  it  was  adopted  by  a  vote  of  65  ayes  to  38 
noes. 

The  CHAIRMAN.    The  Secretary  will  read  the  next  section. 

The  SECRETARY  r^ad: 

Sic.  13.  The  doors  of  each  house  shall  be  open,  except  on  such 
occasions  as  in  the  opinion  of  the  house  may  require  secrecy. 

Thk  CHAIRMAN.  If  there  is  no  amendment,  the  Secretary  will 
read  the  next  section. 

Thx  SECRETARY  read: 

Sec.  14.  Neither  house  shall,  without  the  consent  of  the  other, 
adjSum  for  more  than  three  days,  nor  to  any  other  place  than  that  in 
which  they  may  be  sitting. 

Ma.  LARUE.    I  move  to  amend  as  foUsws : 

Tbb  SECRETARY  read : 

"Amend  by  adding :  '  Nor  shall  the  members  of  either  house  draw 
pay  for  any  recess  or  adjournment  for  a  longer  time  than  three  days.'  " 

Thk  CHAIRMAN.    The  question  is  on  the  amendment. 

Adopted. 

Mk.  AYERS.  I  move  to  amend  by  adding,  after  the  word  "sitting," 
the  following :  "  anless  by  a  two-thirds  vote  of  each  house." 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Mb.  AYERS.  There  may  be  floods  or  other  calamities  in  this  State, 
which  might  make  it  necessary  for'the  Legislature  to  adjourn  to  some 
other  place. 

The  amendment  was  lost. 

Thb  chairman.    The  Secretary  will  read  section  fifteen. 

THIBD   EKADIXa   Or   BILLS. 

Tb*  secretary  read  section  fifteen,  as  follows: 

Sao.  15.    No  law  shall    be  passed  except  by  bill.     Any  bill  may 


originate  with  either  bouse,  but  may  be  amended  or  rejected  by  the 
other,  and  on  the  final  passage  of  all  bills  they  shall  be  read  at  length , 
and  the  vote  shall  be  by  ayes  and  noes  separately,  and  shall  be  entered 
on  the  Journal ;  and  no  bill  shall  become  a  law  without  the  concurrence 
of  a  majority  of  the  members  elected  to  each  house. 

Mb.  CONDON.    I  move  an  amendment. 

Thb  secretary  read: 

"  Insert  after  the  word  'bill,'  and  before  the  word  'any,' in  the  first 
line,  the  following:  'No  bill  shall  become  a  law  until  it  has  been  read 
three  different  days  of  the  session,  in  the  house  in  which  it  originates.'  " 

Mb.  REYNOLDS.    I  propose  an  amendment  to  the  amendment. 

The  secretary  read: 

"Amend  by  inserting  after  the  word  'bill,'  in  the  first  line,  the  follow- 
ing: 'Nor  shall  any  bill  be  put  upon  its  final  passage  until  the  same, 
with  the  amendments  thereto,  shall  have  been  printed  for  the  use  of  the 
members;  nor  shall  any  bill  become  a  law  unless  the  same  be  read  on 
three  several  days  in  each  house,  unless,  in  case  of  urgency,  two  thirds 
of  the  house  where  such  bill  may  be  pending,  shall,  by  a  vote  of  ayes 
and  noes,  deem  it  expedient  to  dispense  with  this  rule.' " 

BCHABKg  or  MB.  BBTM0LD8. 

Mb.  REYNOLDS.  Mr.  Chairman:  This  amendment  commends  itself 
to  the  consideration  of  the  committee,  without  any  remarks  or  waste  of 
time  in  discussion.  It  simply  provides,  In  addition  to  the  provisions  of 
section  fifteen  as  reported,  that  the  bill  and  the  amendments,  if  any, 
shall  be  printed  before  the  bill,  with  the  amendments,  shall  be  put  upon 
its  final  passage.  It  seems  to  me  that  a  provision  of  this  kind  needs  no 
comment ;  need  not  be  ur^ed  upon  the  attention  of  this  committee.  We 
have  had  sufficient  experience  here,  in  this  Conveution,  and  in  early 
legislative  experience,  to  prove,  I  think,  to  every  man,  that  it  is  impos- 
sible for  a  member  to  understand  what  he  is  voting  for,  or  what  the 
provisions  of  a  bill  are,  by  bearing  them  read  at  the  desk.  I  undertake 
to  say  that  of  the  legislation  which  goes  through  under  a  suspension  of  the 
rules,  simply  by  being  read  at  the  desk,  not  one  quarter  of  the  members 
know  what  they  are  voting  for,  and  the  object  of  the  provisions  of  the 
amendment  is  that  the  bill  shall  be  read,  or,  what  is  the  same  thing, 
considered  on  three  several  days,  before  being  put  upon  its  final  passage ; 
the  object  of  that  is  apparent;' it  is  to  prevent  hasty  legislation,  unless  in 
case  of  urgency,  when  the  rules  may  be  suspended  by  a  two-thirds  vote. 
I  think  they  are  both  wise  provisions,  both  tending  to  guard  legislation. 
These  are  the  only  two  provisions  intended  by  this  amendment.  They 
are  both  wise.  They  are  not  intended  to,  nor  will  they  hamper  legis- 
lation, but  to  compel  it  to  be  done  decently  and  in  order,  after  the 
legislation  has  been  well  considered. 

Mb.  McCALLUM.  Why,  sir,  if  they  put  that  provision  in  the  Con- 
stitution, it  might  be  construed  that  the  bill  cannot  be  read  by  title. 

Mb.  REYNOLDS.  The  section  says  that  "  on  the  final  passage  of  all 
bills  they  shall  be  read  at  length."  That  part  of  the  section,  construed 
with  the  amendment,  will  not  be  understood  as  meaning  that  the  bill 
shall  be  read  at  length  on  the  second  and  first  readings,  but  considered 
on  three  several  days  before  passage. 

BKHAEKS   or   HB.    HALE. 

Mb.  hale.  Mr.  Chairman :  I  hope  neither  of  these  amendments 
will  prevail.  I  make  this  statement  in  behalf  of  a  majority  of  the  Com- 
mittee on  Legislative  Department,  and  I  wish  to  say  this  in  addition  : 
that  the  very  able  and  faithful  Chairman  of  the  committee  is  necessarily 
absent  during  this  day  and  to-morrow.  I  ask  all  the  members  of  this 
committee  to  carefully  consider  the  terms  of  this  fifteenth  article,  or  sec- 
tion, as  it  was  framed  by  a  majority  of  the  entire  coinmltteo,  though  not 
by  the  unanimous  voice  of  the  committee,  yet  with  the  concurrence  of  a 
largo  number  of  its  members.  As  to  all  the  details  about  printing,  and 
the  procedures  to  be  had  under  it,  we  thought  that  might  safely  be  left 
to  the  discretion  of  the  Legislative  Department.  The  thing  wnich  we 
aimed  to  accomplish  was  to  require  that  upon  the  final  passage  of  a  bill 
in  either  bouse  of  the  Legislature,  it  shoula  be  read  at  length,  considered 
at  length,  and  when  adopted,  done  so  by  a  majority  of  all  the  members 
of  each  house.  It  seems  to  me  that  in  that  guarantee — in  its  results — 
we  have  guarded,  as  fully  and  safely  as  it  is  possible  to  do  by  a  constitu- 
tional provision,  against  hasty  legislation,  and  I  hope,  in  behalf  of  the 
members  of  this  committee,  that  you  will  scan  this  section  very  closely ; 
and  I  think  you  will  be  satisfied  that  the  evils  of  hasty  legislation  are 
sufficiently  guarded  against  by  the  provisions  of  that  section.  Now,  I 
trust  these  amendments  will  be  voted  down  and  the  section  adopted. 

BEHABXS  or  MB.  JOBRSON. 

Mb.  JOHNSON.  Mr.  Chairman :  I  hope  the  amendment  of  the  gen- 
tleman from  San  Francisco  will  prevail.  Looking  over  the  Constitution 
of  Pennsylvania  I  find  the  same  provision.  Section  two,  of  article  three, 
of  that  Constitution,  reads  as  follows: 

"Sec.  2.  No  bill  shall  be  considered  unless  referred  to  a  committee, 
returned  therefrom,  and  printed  for  the  use  of  the  members." 

Section  four  of  that  article  reads  as  follows : 

"Seo.  4.  Etery  bill  shall  be  read  at  length  on  three  different  days  in 
each  house;  all  amendments  made  thereto  shall  be  printed  for  the  use 
of  the  members,  before  the  final  vote  is  taken  on  the  bill,  and  no  bill 
shall  become  a  law  unless  on  its  final  passage  the  vote  be  taken  by  yeas 
and  nays,  the  names  of  the  persons  voting  for  and  against  the  same  be 
entered  on  the  Journal,  and  a  majority  of  the  members  elected  to  each 
house  be  recorded  thereon  as  voting  in  its  favor." 

Now,  I  understand  the  purport  of  this  amendment  to  be  to  ipiard 
against  hasty  legislation.  Bills  and  the  amendments  are  to  be  printed 
before  the  bills  are  put  upon  their  final  passage.  That  acquaints  every 
member  with  what  is  before  the  house,  just  as  we  have  been  acquainted 
with  the  substance  of  these  various  propositions,  and  of  which  we  can 
have  no  knowledge,  and  we  could  not  have  been  made  acquainted  with 
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their  contents  without  havinz  them  printed.  That  is  one  proposition. 
And  the  next  is  that  they  shall  be  read  three  different  days,  and  it  seems 
to  me  that  also  should  commend  itaelf  to  our  approval,  so  that  a  bill 
shall  not  be  hurried  through.  I  say  it  is  a  good  provision.  It  is  a  guard 
against  improvident  legislation,  and  I  hope  it  will  be  adopted. 

Mr.  ANDREWS.  I^s  the  Pennsylvania  Constitution  contain  this 
limitation  that  no  bill  shall  become  a  law  without  the  concurrence  of  a 
majority  of  the  members  elected  to  each  house  T 

Mb.  JOHNSON.    Yes,  sir,  it  does. 

Mb.  ANDREWS.    I  hope  the  amendment  will  not  prevail. 

Mb.  BARNES.  I  rise  to  a  point  of  order.  The  gentleman  is  out  of 
his  seat. 

Thb  CHAIRMAN.  He  has  a  right  to  address  the  house  there  by  per- 
mission of  the  Chair. 

Ma.  SCUEIiL.    It  is  in  the  discretion  of  the  Chair. 

KSMtBKS  or  MB.  AKDRKWS. 

Mr.  ANDREWS.  Mr.  Chairman :  In  the  way  of  an  apology,  I  will 
say  that  I  might  as  well  almost  have  no  seat  in  this  Convention  or  in  the 
Committee  of  the  Whole.  I  am  satisfied  I  am  not  trespassing  upon  the 
gentleman,  Mr.  Tinnin,  as  he  is  not  occupying  his  seat  to-day.  He  is 
absent  on  account  of  sickness.  As  I  was  going  to  say,  I  don't  know  but 
the  amendment  would  be  uncertain  in  its  effect — as  to  whether  that  two- 
thirds  rule — as  to  what  that  rule  would  apply  to — to  the  whole  section, 
or  only  to  the  amendment  offered  by  the  gentleman  from  San  Francisco. 
I  think,  sir,  that  the  guards  thrown  around  legislation  by  this  section,  as 
rei>orted,  are  amply  sufficient.  Here  is  a  guard  that  does  not  exist  now : 
"On  the  final  passage  of  all  bills  they  shall  be  read  at  length."  That  is 
a  guard  that  does  not  exist  now.  "And  the  vote  shall  be  by  ayes  and 
noes  upon  each  separate  bill."  That  is  a  guard  that  is  not  in  the  present 
Constitution.  This  is  the  most  important  guard,  and  I  do  not  believe  it 
is  one  that  exists  in  the  Pennsylvania  Cunstitutiou^^sertainly  not  as 
cited  by  the  gentleman.  "  No  bill  shall  become  a  law  without  the  con- 
currence of  a  majority  of  all  the  membere  elected  to  each  house."  That 
is  a  guard,  and  a  very  important  one.  Sow,  sir,  there  frequently  arise 
emergencies,  in  which  it  is  necessary  that  immediate  action  should  be 
had  in  the  way  of  legislation.  I  think  it  is  sufficiently  guarded,  and  if 
we  make  it  more  so,  we  may  prevent  legislation  very  often ;  and  what 
they  do  would  amount  to  naugnt,  for  the  reason  that  there  would  not  be 
time  to  effect  it. 

Ma.  FILCHER.  Isn't  printing— the  gentleman  has  had  a  good  deal 
of  experience— isn't  that  usually  provided  for  by  the  rules  of  the 
house? 

Mr.  ANDREWS.  Yes,  sir;  generally,  in  legislative  bodies  in  which 
I  have  served,  there  is  a  standing  rule  that  all  bills  of  a  general  nature 
shall  be  printed.  That  has  been  the  rule  in  every  legislative  body  in 
which  I  have  served,  that  all  bills  of  a  general  nature  shall  be  printed. 
As  I  understand,  it  is  the  intention  now  that  our  legislation  shall  all  be 
of  a  general  nature  hereafter.  I  am  in  hopes  that  the  section  as  reported 
by  the  committee  will  stand,  aiTd  not  be  amended. 

Mb.  JOHNSON.  I  will  read  sections  four  and  five  of  the  Constitution 
of  Pennsylvania: 

"  Skc.  4.  Everv  bill  shall  be  read  at  length  on  three  different  days 
in  each  house;  all  amendments  made  thereto  shall  be  printed  for  the 
use  of  the  members  before  the  final  vote  is  taken  on  the  Sill,  and  no  bill 
shall  become  a  law  unless  on  its  final  passage  the  vote  be  taken  by  ayes 
and  noes,  the  names  of  the  persons  voting  for  and  against  the  same  be 
entered  on  the  Journal,  and  a  majority  of  the  members  elected  to  each 
house  be  recorded  thereon  as  voting  in  its  favor. 

"  Skc.  5.  No  amendments  to  bills  by  one  house  shall  be  concurred 
in  by  the  other,  except  by  the  vote  of  a  majority  of  the  members  elected 
thereto,  taken  by  ayes  and  noes,  and  the  names  of  those  voting  for  and 
against  recorded  upon  the  Journal  thereof,"  etc. 

Mb.  ANDREWS.  That- may  be,  but  it  is  for  us  to  iudge  what  this 
State  requires.  I  think  the  section  as  reported  by  the  committee  is 
sufficiently  guarded,  and  as^  we  have  rejected  the  example  of  Penn^l- 
vania  to-day  upon  one  occasion,  I  don't  know  why  we  should  not  reject 
it  again. 

BEUARKS  of   MB,    HAQER. 

Mb.  HA6ER.  Mr.  Chairman  ;  I  won't  detain  this  Convention  long. 
This  section  fifteen  as  reported  is  the  least  guarded  of  any  I  can  find  in 
any  Constitution.  It  dispenses  with  the  rrading  of  bills  on  three  sev- 
eral days.  That  is  ordinarily  a  matter  of  safety.  If  the  Constitution 
requires  that  a  bill  shall  be  read  on  three  different  days,  any  person  can 
get  up  and  object  to  its  being  read  more  than  once  on  that  day.  It  dis- 
penses with  the  reading,  except  on  one  day  ;  dispenses  with  the  print- 
ing, and  I  consider  it  less  guarded  than  the  existing  provisions  of  our 
Constitution.  The  Constitution  of  Pennsylvania  has  been  adverted  to, 
and  as  it  is  among  the  late  Constitutions,  it  is  taken  as  a  guide- 
Ma.  MnCALLUM.     Our  present  Constitution 

Mb.  HAGER.  This  requires  that  "no  law  shall  be  passed  except  by 
bill.  Any  bill  m&y  originate  in  either  house,  but  may  be  amended  or 
rejected  by  the  other,  and  on  the  final  passage  of  all  bills  they  shall  be 
re»d  at  length,  and  the  vote  shall  be  by  yeas  and  nays  upon  each  bill 
separately,  and  shall  be  entered  on  the  Journal ;  and  no  bill  shall 
become  a  law  without  the  concurrence  of  a  majority  of  the  members 
elected  to  each  house."  A  bill  may  be  introduces  in  the  house  without 
referring  to  a  committee,  and  voted  upon  immediately,  and  all  be  done 
in  the  course  of  fifteen  minutes,  and,  perhaps,  one  half  of  the  members 
know  nothing  about  it.  There  is  no  safety  in  that,  unless  the  laws  of 
the  Assembly  should  prevent  it;  then,  of  coarse,  it  would  require  the 
suspension  of  the  rules. 

Now,  as  I  said,  in  this  Constitution  of  Pennsylvania,  they  require  that 
all  bills  shall  be  printed;  that  all  amendments  shall  be  printed  and 
engrossed,  and  when  the  final  vote  is  taken  it  shall  be  recorded  with  the 


ayes  and  noes,  entered  upon  the  Jonmal,  and  that  the  bill  shall  be  read 
on  three  several  days.     'Take  the  Constitution  of  Missouri: 

"  Bills  may  originate  in  either  house,  and  may  be  amended  or  rejected 
by  the  other;  and  every  bill  shall  be  read  on  three  difiisrent  days  in 
each  house." 

"  No  bill  shall  be  considered  for  final  passage  unless  the  same  hat  been 
reported  upon  by  a  committee,  and  printed  for  the  use  of  the  otembera." 

Every  bill  shall  be  reported  by  a  committee. 

"  No  bill  (except  general  appropriation  bills,  which  may  embrace  the 
various  subjects  and  accounts  for  and  on  account  of  which  moneys  are 
appropriated,  and  except  bills  passed  under  the  third  subdivision  of 
section  forty-four  of  this  article)  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title." 

"All  amendments  adopted  by  either  house  to  a  bill  pending  and 
originating  in  the  same,  snail  be  incorporated  with  the  bill  by  engross- 
ment, and  the  bill,  as  thus  engrossed,  shall  be  printed  for  the  use  of  the 
members,  before  its  final  passage,"  etc. 

"  No  bill  shall  become  a  law  unless  on  its  final  passage  the  vote  be 
taken  by  yeaa  and  nays,  the  names  of  the  members  voting  for  and 
against  the  same  be  entered  on  the  Journal,  and  a  majority  of  the  mem- 
bers elected  to  each  house  be  recorded  thereon  as  voting  in  its  favor." 

Now,  these  are  new  provisions,  which  is  a  precaution  against  hasty 
and  ill-considered  legislation.  I  have  known  very  important  amend- 
ments to  be  put  in  bills  passed,  in  the  enrollment  of  them,  and  when 
we  came  to  read  the  law  we  found  the  substance  in  many  respects 
changed  from  what  they  were  when  they  were  passed  by  the  Legitla- 
ture.  I  know  whereof  I  speak,  because  I  have  Known  these  things  to 
take  place  myself.  There  may  be  fifty  bills  in  the  Enrolling  Committee's 
hands  at  one  time  at  the  last  end  of  the  session,  when  it  is  almost 
impossible  to  accomplish  the  work.  They  have  to  employ  men  from 
the  outside  to  assist 

Mb.  ANDREWS.  I  wish  to  ask  the  gentleman  a  qnestion.  Do  you 
not  know,  in  your  legislative  experiences,  cases  that  required  immediai« 
action  by  the  Legislature  7 

Ma.  HAGER.  Sometimes,  I  believe,  I  have  known  that  to  ooSar, 
where  bills  have  passed  in  emergencies;  where  it  was  said  that  it  was 
important  that  it  be  done  at  once.  I  have  known  such  instances.  But 
in  looking  over  these  provisions  I  see  some  that  I  think  it  would  be  well 
for  us  to  adopt  in  this  State.  I  do  not  know  of  any  State  where  they  do 
not  require  that  a  bill  shall  be  read  on  three  difierent  days.  I  thought 
it  was  in  our  Constitution,  but  it  seems  it  was  only  a  rule  of  the  House 
and  Senate.  I  know  they  were  required  to  be  read  by  the  rule,  and  I 
presumed  it  was  in  the  Constitution.  I  should  tike  to  nave  incorporated 
here  an  amendment  requiring  all  bills  to  be  referred  to  a  committee,  and 
to  be  printed  before  they  shall  be  finally  passed.  Others  ^  (p  the  extent 
that  all  amendments  shall  be  printed,  and  that  may  be  a  ]#ecaution  well 
enough  to  observe.  In  Missouri  and  Pennsylvania  they  require  that  all 
amendments  shall  be  printed,  and  engrossed  before  the  house  takes 
action,  or  either  branch.  I  hope  the  amendments  will  prevail  requiring 
a  bill  to  be  read  on  three  difierent  days,  requiring  it  to  be  referred  to  a 
committee,  and  requiring  it  to  be  printed,  in  order  that  the  house  may 
know  what  they  are  acting  upon,  in  order  to  prevent  this  haSty  legisla- 
tion that  has  from  time  to  time  crept  in,  in  the  course  of  our  legislative 
experience  in  this  State.  •  * 

BBHABKS  op  MB.  BIOOS.  • 

Mb.  biggs.  Mr.  Chairman :  Consistency  is  a  jewel.  lA  eighteen 
hundred  and  sixty-nine-eeventy,  the  first  day  of  the  session,  a  bill  was 
introduced  here,  and  my  friend  from  San  Francisco,  Judge  Hager,cam« 
from  San  Francisco,  and  urged  the  great  necessity  of  passing  that  law, 
and  it  passed  immediately.  My  worthy  friend.  Judge  Hager,  done 
that,  and  I  appeal  to  him  now  if  it  is  not  customair  for  the  Legislature 
and  parliamentary  bodies  to  have  their  rules  so  that  all  bills  shall  be 
read  and  printed ;  and  I  ask  him  if  that  is  not  the  best  guarded  clause 
in  the  United  States.  That  old  Constitution  of  Missouri,  where  it 
required  a  majority  of  all  the  members  of  each  house — isn't  that  a  safe- 
guardT  Then  the  ayes  and  noes  has  to  be  called.  Does  the  gentleman 
now  propose  that  every  bill  shall  bo  read,  section  by  section,  three  daysT 
He  has  been  a  legislator,  and  knows  parliamentary  rules.  It  is  first 
read  by  title,  and  before  it  is  finally  passed  it  is  read  section  by  section, 
and  it  is  unnecessary  to  tell  the  Legislature,  when  they  have  the  power 
to  establish  their  own  rules  governing  the  sessions  or  the  Legislature, 
that  all  bills  shall  be  referred  to  committees,  that  all  bills  shall  be 
printed,  and  all  amendments  printed.  More  than  that.  We  want  to 
have  every  vote  recorded.  I  want  my  friend.  Judge  Hager,  to  be  con- 
sistent. When  he  came  here,  he  came  here  and  almost  wduced  me,  to 
et  me  to  vote  for  an  unconstitutional  bill.  He  recollects  it.  He  came 
ere  with  tears  in  his  eyes  and  begged  me  to  vote  for  the  lottery  bill. 

Mb.  BARNES.  Allow  me  to  make  an  observation.  He  says  the  bill 
was  an  unconstitutional  bill.  On  the  contrary,  it  was  a  constitutional 
bill,  so  held  by  the  Courts  of  this  State,  and  the  debates  of  the  Conven- 
tion that  passed  the  Constitution  will  show  that  the  clause  against  lot- 
teries was  a  lottery  maintained  by  the  State,  and  not  private  lotteries. 

Mb.  biggs.  My  friend  is  a  great  lawyer,  and  he  can  make  black 
while  and  white  black ;  but  I  tell  him  the  Constitution  of  California  says 
there  shall  be  no  lotteries.    I  hope  this  amendment  will  not  pass. 

Ma.  HAGER.  Now,  in  regard  to  that  lottery  bill,  the  committee  that 
were  interested  in  the  library — and  I  believe  it  would  have  gone  under— 
came  up  with  a  bill  for  a  gill  enterprise — not  a  lottery — for  the  purpose 
of  saving  that  institution.  I  introduced  that  bill  for  a  gift  enterprise. 
The  bill  originally  was  drawn  for  the  purpose  of  inaugurating  a  gift 
enterprise  for  the  purpose  of  saving  the  library  from  being  sold  for  debt. 
It  didn't  originate  with  me,  but  I  introduced  it,  and  held  myself  respon- 
sible for  it  to  that  extent.  But  it  was  not  unconstitutional  and  never 
was  so  declared. 
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SKMABKB  or  Ml.   BIIKSTECHIR. 

&fK.  BGGRSTECHER.  Mr.  Chairman:  I  cannot  understand  the 
objections  made  by  my  friend  from  Shasta,  Mr.  Andrews,  to  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds.  The 
amendment  desires  merely  to  guard  against  hasty  legislation.  Hasty 
legislation  has  been  the  curse  of  this  Stale,  and  the  curse  of  several  States 
in  this  Union,  until  they  have  be«n  obliged  to  guard  against  it.  Now, 
sU  that  the  amenilment  of  Mr.  Reynolds  contemplates  is  merely  that 
every  proposition  introduced  into  the  Legislature  shall  be  printed.  That 
it  shall  be  read  three  times  before  it  is  put  upon  its  final  passage;  but  in 
case  an  emergency  exists  it  can  be  avoided  by  a  two-thirds  vote.  And  I 
don't  see  any  objections  to  that.  In  fact,  everything  stands  in  favor  of 
it  It  prevents  hasty  legislation.  It  allows  members  to  have  printed 
copies  put  upon  their  desks,  and  then  they  are  able  to  consider  them 
fully  and  read  them.  A  bill  is  introduced  and  kept  in  the  hands  of  the 
Clerk,  and  he  reads  it,  and  it  is  put  upon  its  passage,  and  no  one  sees  the 
bill  until  it  is  enrolled,  and  oftentimes  an  entirely  different  bill  is 
enrolled  than  the  one  passed.  An  entirely  different  Act  becomes  a  law 
without  the  Assembly  contemplating  it.  This  is  a  guard  put  on  the 
Legislature.  It  prevents  and  guards  against  hasty  legislation.  It  seems 
to  me  that  this  should  be  adopted. 

Mr.  O'DONNELL.    I  move  the  previous  question. 

Not  recogniied. 

aRMARKS  or  MR.   RITNOLDS. 

Me.  REYNOLDS.  Mr.  Chairman :  It  seems  as  though  every  person 
has  spoken  who  wants  to  speak  upon  the  amendment,  and  I  would  like 
to  refer  the  Committee  of  the  Whole  to  the  authority  of  more  than  half 
or  about  two  thirds  of  the  States  of  this  Union  that  have  provisions  of 
this  kind  in  their  Constitutions — twenty-one  States  and  several  others 
besides,  but  I  have  twenty-one  States  here  now.  And  I  deem  this  mat- 
ter of  enough  importance  to  refer  you  to  a  few  of  these  authorities.  Ala- 
bama, Kentucky,  and  Texas  provide  that  no  bill  shall  have  the  force  of 
law  until  on  three  several  days  it  shall  have  been  read  in  each  house. 
Arkansas,  every  bill  or  joint  resolution  shall  be  read  three  times  on  dif- 
ferent days  in  each  house,  unless  two  thirds  of  the  house  shall  dispense 
with  that  rule.  That  is  precisely  the  amendment  here.  Now  I  will 
omit  a  few  that  have  the  same  thing,  and  come  down  to  Illinois — "  Everv 
bill  shall  be  read  at  large  on  three  several  days."  Now,  I  do  not  ask 
that  in  this  provision.  I  onl^  ask  that  it  shall  be  considered  on  three 
several  days.  But  as  a  substitute  for  reading  the  bill  at  large  on  the 
second  ana  first  days,  I  propose  that  it  be  printed.  But  the  Constitu- 
tion of  Illinois  provides  not  only  that  it  be  read  at  large  on  three  several 
days,  but  printed  too.  "  Every  bill  shall  be  read  at  large  on  three  differ- 
ent days  in  each  house,  and  the  bill  and  all  amendments  thereto  shall  be 
printed  before  a  vote  is  taken  on  the  final  passage."  And  so  on  down 
the  list  of  twenty-one  States.  "  Every  bill  shall  be  fully  and  distinctly 
read  on  three  different  days,  unless  in  case  of  urgency,  three  fourths  of 
tlie  house  shall  have  dispense<l  with  the  rule."  Constitutionsof  Nebraska 
and  Ohio.  Now,  I  deem  these  authorities  sufficient  for  us  to  establish 
this  rule.  It  is  to  prevent  hasty  legislation.  It  is  to  prevent  legislation 
that  should  not  be  passed;  but  in  case  of  urgency,  upon  a  call  of  the 
ayes  and  noes,  the  rule  that  they  shall  be  considered  on  three  different 
days  may  be  suspended. 

THR    PERVIOUS    QDKSTIOS. 

Mr.  O'DONNELL.    I  move  the  previous  question. 

Seconded  by  Messrs.  Van  Dyke,  Smith,  of  Santa  Clara,  and  Welter. 

Thr  chairman.  The  question  is,  Shall  the  main  question  be  now 
put? 

Carried. 

Thr  chairman.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

Division  was  called,  and  the  amendment  was  adopted  by  a  vote  of  SO 
avM  to  42  noes. 

The  CHAIRMAN.  The  question  is  on  the  amendment  to  the  amend- 
ment. 

Mr.  CONDON.  I  accept  the  amendment  of  Mr.  Reynolds,  as  it 
embodies  the  same  principle. 

The  amendment  to  the  amendment  was  adopted. 

Mr.  SCHELL.    I  offer  a  further  amendment. 

Thr  SECRETARY  read : 

"Strike  out  in  the  first  line  the  following  words:  'No  law  shall  be 
passed  except  ^  bill*  " 

Mr.  SCHBLL.  I  don't  suppose  there  was  ever  a  bill  introduced  into 
the  Legislature  and  became  a  law  except  by  bill.  The  reason  I  move 
to  strike  out  these  words  is,  that  they  are  absolutely  unnecessary  and 
superfluous. 

Mr.  LAINE.  There  is  a  case  of  a  joint  resolution.  One  of  the 
lai^^est  grants  the  railroad  companies  now  have  was  made  by  joint  reso- 
lution. 

Mr.  JOHNSON.  I  would  suggest  to  Judge  Schell  that  the  Pennsyl- 
vania Constitution  has  the  same  provision. 

The  amendnient  was  lost. 

Mr.  HARRISON.    I  offer  an  amendment. 

The  SECRETARY  read : 

"Strike  out  all  that  part  commencing  with  the  word  'and'  in  the 
second  line,  and  ending  with  the  word  'Journal '  in  the  fourth  line,  and 
then  insert  a  new  section,  to  be  numbered  section  sixteen.  'Every 
bill'  •• 

Thr  CHAIRMAN.    That  is  not  an  amendment  to  section  fifteen. 

Mr.  HARRISON.  The  only  difference  between  mine  and  Mr.  Rey- 
ncU's  is,  that  I  leave  part  of  the  original  section  stand,  and  introduce 
to  additional  one.    The  additional  section  makes  the  matter  more  full. 

"Ths  chairman.     The  question  is  on  the  amendment. 

Tu  CHAIRMAN.    The  Secretary  will  read  section  sixteen. 


APPBOTlnO  BILLS. 

Tni  SECRETARY  read: 

Sbc.  18.  Every  bill  which  may  have  passed  the  Legislature  shall, 
before  it  becomes  a  law,  be  presented  to  the  Governor.  If  he  approve  it 
he  shall  sign  it;  but  if  not  he  shall  return  it  with  his  objections,  to  the 
house  in  which  it  originated,  which  shall  enter  the  same  upon  the  Jour- 
nal and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  it  again 
pass  both  houses,  by  ayes  and  noes,  by  a  majority  of  two  thirds  of  the 
members  of  each  hiouse,  it  shall  become  a  law,  notwithstanding  the  Gov- 
ernor's objection.  If  any  bill  shall  not  be  returned  within  ten  days 
after  it  shall  have  been  presented  to  him  (Sundays  excepted),  the  same 
shall  become  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Leg- 
islature, by  adjournment,  prevents  such  return,  in  which  case  it  shall 
not  become  a  law  unless  the  Governor,  within  ten  days  after  such 
adjournment  (Sundays  excepted],  shall  sign  and  deposit  the  same  in  the 
omce  of  the  Secretary  of  State,  in  which  case  it  shall  become  a  law  in 
like  manner  as  if  it  had  been  signed  by  him  before  adjournment.  If 
any  bill  presented  to  the  Governor  contains  several  items  of  appropria- 
tion of  money,  he  may  object  to  one  or  more  items,  while  approving 
other  portions  of  the  bill.  In  such  case  he  shall  append  to  the  bill,  at 
the  time  of  signing  it,  a  statement  of  the  items  to  which  he  objects,  and 
the  reasons  therefor,  and  the  appropriation  so  objected  to  shall  not  take 
effect  unless  passed  over  the  Governor's  veto,  as  hereinbefore  provided. 
If  the  Legislature  be  in  session,  the  Governor  shall  transmit  to  the  house 
in  which  the  bill  originated,  a  copy  of  such  statement,  and  the  items  so 
objected  to  shall  be  separately  reconsidered  in  the  same  manner  as  bills 
which  have  been  disapproved  by  the  Governor. 

Mb.  SHUKTLEFF.    I  offer  an  amendment. 

Thr  SECRETARY  read : 

"Strike  out  in  the  sixth  line,  after  the  word  'nays,'  the  words  'a 
majority  of,'  and  insert  after  the  word  '  house '  the  wonts '  voting  there- 
for,' so  as  to  read  as  follows : 

"Src  19.  Every  bill  which  may  have  passed  the  Legislature  shall, 
before  it  becomes  a  law,  be  presented  to  the  Governor.  If  he  approve  it, 
he  shall  sign  it ;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the 
house  in  which  it  originated,  which  shall  enter  the  same  upon  the 
Journal  and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  it 
again  pass  both  houses,  by  yeas  and  nays,  by  two  thirds  of  the  members 
of  each  house  voting  therefor,  it  shall  biscome  a  law,  notwithstanding 
the  Governor's  objection.  If  any  bill  shall  not  be  returned  within  ten 
days  after  it  shall  have  been  presented  to  him  (Sundays  excepted),  the 
same  shall  become  a  taw  in  tike  manner  as  if  he  had  signed  it,  unless 
the  Legislature,  by  adjournment,  prevents  such  return ;  m  which  case, 
it  shall  not  become  a  law,  unless  the  Governor,  within  ten  days  after 
such  adjournment  (Sundays  excepted),  shall  sign  and  deposit  the  same 
in  the  olfice  of  the  Seoretfty  of  State,  in  which  case  it  snail  become  a 
law  in  like  manner  as  if  it  had  been  signed  by  him  before  adjournment. 
If  any  bill  presented  to  the  Governor  contains  several  items  of  appro- 
priation of  money,  he  may  object  to  one  or  more  items,  while  approving 
other  portions  of  the  bill.  In  such  case  he  shall  append  to  the  bill,  at 
the  time  of  signing  it,  a  statement  of  the  items  to  which  he  objects,'and 
the  reasons  therefor,  and  the  appropriation  so  objected  to  shall  not  take 
effect  unless  pessed  over  the  ubvemor's  veto,  as  hereinbefore  provided. 
If  the  Legislature  be  in  session,  the  Governor  shall  transmit  to  the 
house  in  which  the  bill  originated  a  copy  of  such  statement,  and  the 
item's  so  objected  to  shall  be  separately  reconsidered  in  the  same  manner 
as  bills  which  have  been  disapproved  by  the  Governor." 

Mb.  SHURTLEFF.  The  object  of  the  amendment  is  to  correct  the 
phraseology.    As  it  reads,  it  does  not  appear  very  creditable. 

Mr.  HALE.  As  I  understand  the  effect  of  it,  it  is  to  not  allow  a  bill 
to  be  passed  over  the  Governor's  veto  by  less  than  two  thirds  of  the 
members  of  each  house. 

BRHARES  or  MR.  BREB8TECHEB. 

Mr.  BEERSTECHER.  Mr.  Chairman :  It  seems  to  me  the  amend- 
ment proposed  entirely  changes  the  section  as  it  now  stands.  It  says,  by 
a  majority  of  two  thirds  of  the  members  of  each  house.  Thatlbeans  two 
thirds  elected  to  each  Jiouse.  Not  merely  two  thirds  of  the  members 
voting.  But  by  the  amendment  of  the  gentleman  from  Napa,  exactly 
half  the  members  elected  to  each  house  could  walk  out  of  the  room,  and 
allow  the  other  half  to  vote,  and  two  thirds  of  those  remaining  would 
have  a  right  to  carry  the  bill  over  the  veto.  I  do  not  believe  we  desire 
to  do  any  such  thing  as  that.  We  desire  to  have  two  thirds  of  all  the 
members  elected,  and  if  you  change  the  phraseology  in  this  way  you 
will  entirely  change  the  meaning  of  the  section. 

BRUABKS   OF   MB.    WEST. 

Mr.  WEST.  Mr.  Chairman :  The  remarks  of  the  gentleman  from  San 
Francisco  are  correct.  Now,  there  is  no  gentleman  who  has  had  any 
experience  in  a  legislative  body  but  knows  that  a  very  important  bill 
may  be  passed  when  there  is  a  bare  quorum  present  And  by  the  same 
rule  a  bare  quorum  could  pass  a  bill  over  the  Governor's  veto.  I  think 
if  members  will  look  at  this  matter  the^  will  see  the  necessity  of  a  pro- 
vision that  will  require  a  two-thirds  majority  of  all  the  memlMrs  in  order 
to  pass  a  bill  over  the  Grovernor's  veto. 

Mr.  van  DYKE.  It  does  not  change  that  at  all.  The  members  of 
each  house  never'has  been  understood  as  all  the  members  elected  to  each 
house,  and  the  object  of  the  amendment  proposed  is  to  remove  the 


Mb.  FILCHER.  I  wish  to  call  attention  to  this  fact,  that  if  this 
phraseology  is  wrong,  we  have  been  working  under  it  for  twenty-eight 
years  in  California,  lor  it  is  precisely  the  same  as  in  the  old  Constitution, 
which  reads:  "If,  after  sucn  reconsideration,  it  again  pass  both  houses 
by  a  majority  of  two  thirds  of  the  members  of  each  house  present,"  etc 
The  committee  thought  it  was  better  to  leave  out  the  word  "present,"  so 
as  to  require  a  two-thirds  vote  of  all  the  members  elected  to  each  house. 


Digitized  by 


Google 


780 


DEBATES  AND  PROCEEDINGS 


Friday, 


I  claim  that  the  idea  is  a  good  one,  and  that  the  section  is  sufficiently 
clear. 

Mk.  AYERS.    I  offer  an  amendment. 

Thk  secretary  read: 

"Substitute  between  the  word  'nays'  and  the  words  'of  the,'  the 
words  '  by  a  two-thirds  majority.' " 

Mr.  McCALLUM.  The  present  Constitution  reads,  "  a  majority  of 
two  thirds."  That  has  stood  for  twenty-nine  years,  and  I  see  no  reason 
for  changing  it.  I  wish  to  call  attention  to  one  matter.  The  theory 
of  Uiis  report  is  that  no  law  shall  be  passed  without  a  majority  of  all 
the  memben  elected.  Now,  if  this  amendment  of  the  gentleman  pre- 
vails, in  the  Assembly,  twenty-seven  members,  which  is  two  thirds  of  a 
quorum,  can  overrule  the  veto  of  tlie  Governor,  whereas  it  actually 
required  forty-one  votes  to  pass  the  law  in  the  first  instance.  In  the 
Senate  it  requires  twenty-one  of  the  forty  members  to  pass  a  law, 
while,  if  the  Governor  vetoes  it,  two  thirds  of  twenty  could  over- 
ride the  veto.  The  theory  of  the  amendment  is  contrary  to  the  theory 
of  the  report. 

Ma.  LAINE.  Mr.  Chairman :  It  is  perfectly  obvious  what  the  com- 
mittee is  intending  to  do.  I  would  suggest  that  we  vote  down  the 
amendments  and  then  strike  out  these  words,  and  then  it  will  be  per- 
fectly clear.    Strike  out  the  words, "  a  majority  of." 

Ma.  VAN  DYKE.  Strike  out  the  woni  "  majority,"  and  insert  the 
word  "  vote." 

Ma.  WILSON,  of  First  District.  It  seems  to  me  very  plain.  Reading 
it,  there  is  no  obscurity  in  it,  as  it  is  proposed  to  be  amended  by  Dr. 
Shurtleff—"  if,  after  such  consideration,  it  again  pass  both  houses  by  yeas 
and  nays,  by  a  majority  of  two  thirds  of  the  members  in  each  house,  it 
shall  become  a  law."  Two  thirds  of  the  members  of  each  house  is  a 
phrase  easily  understood.  But  a  majority  of  two  thirds  of  the  mem- 
ners  of  each  house  seems  somewhat  obscure.  Is  it  a  majority  consisting 
of  two  thirds,  or  when  you  select  two  thirds  do  you  then  take  a  majority 
of  that  two  thirds?  It  seems  to  me  the  amendment  of  the  gentleman 
from  Napa  clears  the  thing  up.  "  If,  after  such  reconsideration,  it  again 
pass  both  houses,  two  thirds  of  the  members  voting  therefor,  it  snail 
become  a  law."  If  two  thirds  of  the  members  vote  for  it,  it  shall  become 
a  law.     How  can  you  make  it  any  more  clear? 

Mr.  REYNOLDS.  I  will  suggest  an  amendment  of  two  words  to  the 
amendment  offered  by  the  gentleman  from  Napa,  which  will  make  it 
perfectly  clear  and  impossible  to  be  misunderstood.  I  will  suggest  to  his 
amendment  the  words  "  elected  to,"  so  as  to  make  it  read  in  this  way : 
"  If,  after  such  reconsideration,  it  again  pass  both  houses,  by  ayes  and 
noes,  two  thirds  of  the  members  elected  to  each  house  voting  therefor,  it 
shall  become  a  law."  It  is  impossible  to  misunderstand  that.  I  think 
it  is  just  the  thing. 

Ma.  SCHELL.  Suppose  there  should  be  *  vacancy  of  one  or  two  seats 
in  either  house  at  the  time  a  bill  was  voted  on,  would  you  have  to  have 
two  thirds? 

Mr.  REYNOLDS.  That  is  just  the  contingency  that  thisamendment 
seeks  to  cover. 

Ma.  SCHELL.  Would  it  not  be  better  to  put  in  the  word  "  all,"  so  as 
to  read,  "  two  thirds  of  all  the  members  voting  therefor?" 

Ma.  REYNOLDS.  No,  sir;  the  committee,  in  considering  this  ques- 
tion, came-  to  the  unanimous  conclusion  that  they  desired,  in  order  to 
have  a  bill  passed  over  the  veto  of  the  Governor,  that  it  should  pass  by 
two  thirds  of  all  the  members  elected  to  each  house,  notwithstaifdiug 
any  vacancy.  That  was  the  unanimous  wish  of  the  committee,  and  as 
far  as  has  been  expressed,  seems  to  be  the  wish  of  the  Committee  of  the 
Whole.  I  think  this  is  the  only  amendment  suggested  which  will  clear 
away  all  possible  doubt  and  obscurity. 

Mb.  HAGER.  Mr.  Chairman:  What  do  we  desire  to  accomplish? 
Now,  if  it  is  proposed  to  require  a  majority  of  all  the  memben  elected 
to  each  house,  that  is  one  thing ;  if  it  requires  a  majority  of  those 
present,  that  is  another  thing.  I  have  never  known  it  to  be  required 
that  a  majority  of  two  thirds  of  all  the  members  elected  should  vote  in 
order  to  pass  a  bill  over  the  Governor's  veto.  The  practice  has  been,  in 
this  State^hat  a  majority  of  those  acting  were  sufficient.  Now,  I  think 
if  we  require  two  thirds  of  those  present  in  the  chamber  to  vote  in  the 
affirmative,  it  is  sufficient.  We  should  not  require  a  majority  of  all  the 
member  selected,  because  half  of  them  may  be  absent  when  the  bill  is 
under  consideration,  therefore,  it  ought  to  read,  a  majority  of  those  act- 
ing upon  the  bill,  that  would  be  two  thirds  of  all  the  memben  consti- 
tuting the  house  for  the  time  being.  But  if  it  is  the  wish  that  it  shall  be 
two  thirds  of  all  the  members  elected  to  each  house,  it  ought  to  read  so; 
but  I  am  opposed  to  that 

Mr.  McFARLAND.  It  does  seem  to  me  that  this  is  unnecessary,  as 
the  words  employed  in  the  report  are  the  same  that  have  been  in  the  Con- 
stitution since  it  was  first  adopted.  I  venture  to  say  that  there  is  not 
a  Court  in  the  world,  nor  a  man  on  this  floor,  but  knows  what  is  meant 
by  a  majority  of  two  thirds.  The  words  "  two  thirds,"  qualify  the  term. 
The  report  says  that  it  must  be  a  two-thirds  majority.  This  language 
has  been  in  the  Constitution  ever  since  it  was  made.  You  can't  find  a 
gentleman  here  who  does  not  know  what  it  means. 

Mb.  REYNOLDS.  The  gentleman  from  Napa,  I  believe,  accepts  my 
amendment. 

Mr.  shurtleff.  The  gentleman  misunderstood  me.  That  brings 
in  a  new  principle  right  at  once.  It  is  not  customary  to  require  two 
thirds  all  of  the  members  elected  to  each  house.  If  there  is  any  such  case 
it  is  exceptional.  In  the  Constitution  of  the  United  States  no  such  term 
is  used;  it  is  two  thirds  of  the  members  voting  in  the  United  States 
Senate  and  the  House  of  Representatives,  and  it  is  also  so  in  the  various 
State  Constitutions;  there  may  bo  exceptions  to  the  rule,  however. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  Notwithstanding 
what  the  gentleman  says  as  to  the  Constitution  of  the  United  States,  we 
have  adopted  a  new  'principle  in  section  fifteen  here,  that  no  bill 
shall  become  a  law  unless  voted  for  by  a  majority  of  the  memoers 


elected  to  each  house.  Now,  in  order  to  be  consistent,  it  seems  to  me 
we  should  adopt  the  amendment  of  the  gentleman  from  San  Francisco, 
Mr.  Reynolds.  Therefore,  to  be  consistent,  we  must  say  two  thirds 
of  the  members  elected  to  each  house  voting  therefor.  In  section  fif- 
teen we  require  a  majority  of  all  the  members  elected  to  each  house  to 
pass  a  bill,  while  here,  if  the  Governor  vetoes  a  bill,  two  thirds  of  a 
bare  quorum  may  pass  it  over  his  veto.  It  seems  to  me  it  is  very 
necessary  to  adopt  an  amendment  rec^uiring  two  thirds  of  all  the 
members  elected  to  each  house  to  vote  m  the  affinfiktive,  in  order  to 
pass  a  bill  over  the  Governor's  veto. 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Napa. 

Ma.  McCALLUM.  Will  the  gentleman  explain  what  he  means  by  a 
two-thirds  vote. 

Division  was  called  for,  and  the  amendment  was  adopted  by  a  vote  of 
6i  aves  to  5S  noes. 

iit.  REYNOLDS.    Mr.  Chairman:  I  offer  an  amendment. 

Tbb SECRETARY  read: 

"  Strike  out  the  word  'of  and  insert  the  words  'elected  to'  in  line 
six." 

Thx  CHAIRMAN.    The  question  is  on  the  amendment. 

Ma.  REYNOLDS.  This  will  make  the  language  absolutely  unmis- 
takable, as  I  have  endeavored  to  explain  before. 

BIHABKS  OF  MB.  HALK. 

Ma.  HALK  Mr.  Chairman :  I  hope  this  amendment  will  not  be 
adopted.  It  introduces  a  doubtful  feature  into  the  Constitution,  one  not 
contemplated  by  the  committee.  I  think  the  gentleman  from  San  Fran- 
cisco is  mistaken  when  he  says  that  it  is  contemplated  by  the  oommittee. 
It  is  true,  sir,  that  the  change  which  the  committee  presented  has  been 
voted  down.  The  Legislative  Committee  proposed  that  when  a  vacancy 
should  occur  in  either  house,  the  same  should  be  filled  by  the  body  for 
the  session,  and  that  afterwards  it  should  be  fill«t  by  an  election,  so  that 
there  would  be  the  full  number  of  members  in  each  house.  Now,  it 
never  was  contemplated  by  the  Legislative  Committee  to  require  more 
than  a  two-thirds  vote  of  the  members  present,  in  order  to  pass  a  bill 
over  the  Governor's  veto.  I  say  it  never  has  been  contemplated.  It 
has  not  been  required  by  any  State  Constitution  in  the  Union.  Il  has 
never  been  required  bv  the  Constitution  of  this  Stata.  The  rule  waa 
that  it  should  be  passed  by  a  two-thirds  vote  of  the  members  present  In 
each  house.  Suppose  that  one,  or  two,  or  three  members  of  the  Assem- 
bly have  died,  according  to  the  amendment  made  by  the  Committee  of 
the  Whole,  these  vacancies  could  not  be  filled,  except  by  election.  Then, 
sir,  it  would  consist  of  seventy-seven  members.  Now,  the  intention  of 
the  oommittee  was  to  require  two  thirds  of  the  house,  as  then  consti- 
tuted, and  no  more.  The  rule  which  they  intended  to  establish  was, 
that  in  order  to  pass  a  bill  over  the  Governor's  veto,  it  must  have  a  vote 
of  two  thirds  of  the  members  in  each  house.  Two  thirds  of  the  members 
present  and  voting  should  be  sufficient. 

amlARKa  OP  MB.  WILSON. 

Mr.  WILSON,  of  First  District  Mr.  Chairman :  I  took  it  for  granted 
that  when  this  oommittee  had  adopted  section  fifteen  it  was  their  delib- 
erate intention  thereafter  to  proceed  to  carry  out  the  theory.  That  theory 
was  that  no  bill  should  become  a'  law  unless  by  a  concurrence  of  a 
majority  of  all  the  members  elected  to  each  house.  Now,  in  consider- 
ing the  amendment  proposed  by  the  gentleman  from  San  Francisco,  Mr. 
Reynolds,  we  must  keep  in  view  the  fact  that  we  have  adopted  section 
fifteen,  and  we  can  only  argue  this  question  upon  that  assumption. 
Now,  if  this  Convention  intends  to  stand  by  section  fifteen,  that 
no  bill  can  become  a  law  without  a  majority  of  the  membere  elected 
to  each  house  voting  therefor,  it  is  necessary  to  adopt  the  amendment  to 
section  sixteen  proposed  by  Mr.  Reynolds.  Suppose  we  illustrate  the 
workings  of  section  fifteen.  Under  that  section,  assuming  that  the  Senate 
shall  consist  of  forty,  it  would  require  twenty -one  Senators  to  vote  for  the 
law  in  order  to  pass  it,  twenty-one  being  a  majority  of  forty.  After  it 
has  been  passea  by  both  houses,  the  Governor  vetoes  it,  and  it  comes 
back  again.  Then,  under  this  section,  two  thirds  of  a  quorum  may  pass 
it  over  his  veto.  Twenty-one  being  a  quorum  in  the  Senate,  anci  four- 
teen being  two  thirds  of  twenty-one,  it  could  be  passed  over  the  veto  by 
fourteen  votes,  whereas  it  required  twenty-one  votes  to  pass  the  bill  in 
the  first  place.  That  is  an  absurdity.  You  are,  therefore,  in  order  to 
avoid  this  inconsistency,  compelled  to  adopt  the  amendment,  or  else  go 
back  to  section  fifteen  and  change  that  Section  ftfteen  was  adopted  in 
order  to  guard  against  hasty  legislation,  so  that  a  bill  could  not  be 
rushed  through  when  there  is  a  very  thin  house.  I  say  you  must  neces- 
sarily require  two  thirds  of  all  the  members  elected  in  order  to  pass  a 
bill  over  the  veto,  or  you  will  be  doing  a  very  absurd  act. 

Mb.  HALE.  What  objection  would  there  be  to  correcting  section 
fifteen,  so  as  to  read  in  this  wise :  "  A  majority  of  all  the  members  of 
each  house." 

Mb.  WILSON.    Why  didn't  they  make  it  so? 

Mb.  HALE.  The  committee  did  that  because  they  had  provided 
that  in  case  of  the  death  of  a  member,  the  house  should  fill  the  vacancy 
immediately,  and  there  would  always  be  a  full  house.  That  is  the 
reason  they  made  that  section  that  way. 

Mb.  WILSON.  Mere  accident  or  death  should  not  change  a  great 
rule. 

Mb.  EDGERTON.  Mr.  Chairman :  I  have  no  doubt  myself  that  as 
the  phraseology  now  stands  it  means  simply  two  thirds  of  a  quorum. 
It  has  always  been  the  rule  in  this  State,  and  I  believe  it  has  been 
the  rule  in  Congress,  that  a  bill  may  be  rassed  over  the  veto  by  a 
two  thirds  vote  of  those  acting.  Now,  if  it  is  the  intention  that  a 
bill  cannot  be  passed  over  the  veto  except  by  a  two-thirds  vote  of 
all  the  members  elected,  why  not  say  so,  and  done  with  it.  But 
if  it  is  the  intention  that  two  thirds  of  a  quorum  may  pass  a  bill 
over  the  veto,  say  ao  in  plain  words. 
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Mb.  REYNOLDS.  I  will  say  that  this  amendment  is  clearly  in 
aooord  with  the  intention  of  the  committee,  because  they  strack  out 
of  the  old  Constitution  (be  word  "  present."  That  word  was  left  out 
purposely  and  intentionally. 

Me.  EBOERTON.  Then  I  will  gay  that  they  didn't  mor«  than  half 
do  their  work.  If  they  meant  it,  why  didn't  they  say  so  in  plain 
Sngliah? 

Mk.  REYNOLDS.  That  is  precisely  what  this  amendment  is  attempt- 
ing  to  say. 

Mb.  WILSON.  It  would  only  require  twenty-seven  to  constitute 
two  thirds  of  the  Senate. 

'  Mb.  McCALLUM.  I  wish  to  corroborate  the  statement  that  when 
ire  aaid  two  thirds  of  the  members  of  each  house  we  meant  two  thirds  of 
the  members  elected  to  each  house,  and  not  two  thirds  of  those  who 
lisppened  to  be  present  But  there  is  ambiguity  there,  and  it  is  becom- 
ing worse  confounded.  I  undertake  to  say  that  it  is  the  desire  of  the 
Committee  of  the  Whole  that  it  shall  be  two  thirds  of  the  members 
elected  to  each  house.  Now,  if  that  is  the  judgment  of  the  Committee 
of  the  Whole,  then  we  ought  to  adopt  the  amendment  proposed  by  Mr. 
BejDolds. 

Mb.  HAGER.  Mr.  Chairman:  I  stated  here  before  that  I  was 
opposed  to  the  amendment  proposed  hj  Mr.  Reynolds.  I  have  changed 
my  mind.  I  was  of  the  opmion  that  it  ou^ht  to  be  two  thirds  of  the 
members  present,  but  upon  reflection,  I  think  it  better  to  adhere  to  the 
rales  adopted  by  most  of  the  recent)  Constitutions.  I  find  such  a  prori- 
■ion  in  the  Constitutionsof  Missouri  and  Pennsylvania.  They  require  a 
two-thirds  vote  of  all  the  members  elected  to  each  house,  upon  which 
the  ayes  and  noes  shall  be  recorded.  Upon  reflection,  I  am  inclined  to 
support  the  amendment. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment proposed  by  Mr.  Reynolds. 

Adopted. 

Mb.  freeman.    I  move  that  the  committee  now  rise. 

Ayes,  bl ;  noes,  67.  The  Chair  voted  in  the  negative,  and  the  motion 
was  lost. 

The  chairman.    The  Secretary  will  read  section  seventeen. 

THE   rOWIB  or   IlfPEACBHKKT. 

The  secretary  read : 

8tc.  17.  The  Assembly  shall  have  the  sole  power  of  impeachment, 
and  all  impeachments  shall  be  tried  by  the  Senate.  When  sitting  for 
that  purpose  the  Senators  shall  be  upon  oath  or  affirmation,  and  no 
person  shall  be  convicted  without  the  concurrence  of  (wo  thirds  of  the 
members  elected. 

Mb.  AYERS.    I  move  that  the  committee  rise. 

Lost. 

Tm  secretary  read : 

Sec.  18.  The  Governor,  Lieutenan^Govemor,  Secretary  of  State, 
Controller,  Treasurer,  Attorney-General,  Surveyor-General,  Justices  of 
the  Supreme  Court,  and  Judges  of  the  Superior  Courts,  shall  be  liable 
to  impeachment  for  any  misdemeanor  in  office  j  but  judgment  in  such 
raaes  uiall  extend  only  to  removal  from  office  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State ;  but  the  party  con- 
victed or  acquitted  shall  nevertheless  be  liable  to  indictment,  trial,  and 
punishment  according  to  law.  All  other  civil  officers  shall  be  tried 
for  misdemeanor  in  office  in  such  manner  as  the  Legislature  may 
provide. 

Mb.  AYERS.    I  move  that  the  committee  rise. 

Lost 

The  CHAIRMAN.  If  there  are  no  amendments,  the  Secretary  will 
tead  the  next  section. 

The  secretary  read : 

Sec.  19.  No  Senator  or  member  of  Assembly  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be  appointed  to  any  civil  office  of 
profit  under  this  State,  which  shall  have  been  created,  or  the  emolu- 
ments of  which  shall  have  been  increased,  during  such  term,  except 
each  offices  as  may  be  filled  by  election  by  the  people. 

Mb.  EDGERTON.    I  move  that  the  committee  rise. 

Lost 

Mb.  WEST.  There  are  some  of  these  sections  that  require  amend- 
ment   Section  eighteen  will  require  amendment. 

The  CHAIRMAN.    The  Secretary  will  read  section  twenty. 

The  SECRETARY  read : 

Sec.  20.  No  person  holding  any  lucrative  office  under  the  United 
States,  or  any  other  power,  shall  he  eligible  to  any  civil  office  of  profit 
under  this  Stale;  prooitUd,  that  officers  in  the  militia,  to  which  there  is 
attached  no  annual  salary,  or  local  officers,  or  Postmasters  whose  com- 
pensation does  not  exceed  five  hundred  dollars  per  annum,  shall  not  be 
deemed  lucrative. 

Mb.  BARNES.  I  don't  understand  that  provision,  that  officers  and 
Postmasters  shall  not  be  deemed  lucrative. 

Mb.  WHITE.     I  move  the  committee  rise. 

Mb.  WEST.  Mr.  Chairman :  Berore  we  pass  to  the  next  section  I 
hope  the  Convention  will  calmly  consider,  for  there  are  some  of  them 
that  need  amending.  Section  eighteen  needs  amending,  as  well  as 
others. 

The  SECRETARY  read  section  twenty-one: 

Sec  21.  No  person  who  shall  be  convicted  of  the  embenlement  or 
defalcation  of  the  public  funds  of  this  State,  or  of  any  county  or  muni- 
cipality therein,  snail  ever  be  eligible  to  any  office  of  honor,  trust,  or 
profit  nnder  this  State,  and  the  Legislature  shall  provide,  by  law,  for  the 
punishment  of  such  embezzlement  or  defiklcation  as  a  felony. 

Mb.  LARDE.    I  wish  to  offer  an  amendment. 

The  secretary  read :    .  / 

"Insert  after  the  word '  municipality,'  the  words  '  or  any  savings  bank 
ortrnatfond.' 


Mb.  DUDLEY,  of  Solano.    I  offer  a  substitute. 

The  secretary  read: 

"No  public  officer,  nor  any  person  who  is  holding  a  position  of  trust, 
and  as  such  has  been  the  collector  or  receiver  of  public  money,  shall  be 
eligible  to  any  office  of  trust  or  profit  in  this  State,  under  the  laws 
thereof,  or  any  municipality  therem,  until  he  shall  have  accounted  for 
or  paid  over  all  public  moneys,  for  which  he  may  be  accountable.  The 
Legislature  shall  provide,  bv  law,  for  the  punishment  of  embezzlement 
or  defalcation  of  public  funds  as  felonies." 

Tbk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Sacramento. 

Mr.  McC  AJiLUM.  I  move  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

IN  CONVENTION. 

Tkk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Ijegislative  Department,  have  made  progress, 
and  ask  leave  to  sit  again. 

ADJOUBSHENT. 

Mb.  walker,  of  Tuolumne.    I  move  we  do  now  adjourn. 
Carried. 

And  at  four  o'clock  and  fort^-five  minutes  p.  u.  the  Convention 
adjourned,  until  to-morrow  morning,  at  nine  o'clock  and  thirty  minutes. 


EIGHTY- FOURTH   DAY. 

SACRtMEHTO,  Friday,  December  20th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  foubd  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 

Barnes, 

Bany, 

Barton, 

Beerstecber, 

Belcher, 

Bell, 

Berry, 

Biggs, 

Blackmer, 


raiscNT. 

Rail, 

Porter, 

Harrison, 

Prouty, 

Harvey, 

Pulliam, 

Heiskell, 

Reddy, 

Herold, 

Reed, 

Herrington, 

-   Reynolds, 

Hilbom, 

Rhodes, 

Hitchcock, 

^r'' 

Holmes, 

Brown, 

Burt, 

Caples, 

Casaerly, 

Chapman, 

Charles, 

Condon, 

Cowden, 

Cross, 

Davis, 

Dean, 

Dowling, 

Doyle, 


Howard,  of  Mariposa,    Schell, 

Huestis,  Schomp, 

Hughey,  Shoemaker, 

Hunter,  Shurtleff, 

Inman,  Smith,  of  Santa  Clartk, 

Johnson,  Smith,  of  4th  District, 

Joyce,  Smith,  of  San  Francisco, 

Kelley,  Soule, 

Kenny,  Stedman, 

Keyes,  Steele, 

Kleine,  "  Stevenson, 

Laine,  Sweasey, 

Lampson,  Thompson, 

Larkin,  Tinnin, 

Larue,  Townsend, 

Lavigne,  TuUy, 

Lewis,  Turner, 


Dudley,  of  San  Joaquin,  Lindow, 
Dudley,  of  Solano,         Mansfield, 

Dnnlap,  Martin,  of  Alameda, 

Edgerfain,  McCallum, 

Evey,  McConnell, 

Farrell,  McCoy, 

Filcher,  McNutt, 

Finney,  Mills, 

Freeman,  Moffat, 

Freud,  Moreland, 

Garvey,  Morse, 

Glascock,  Nason, 

Gorman,  Nelson, 

Grace,  Neunaber, 

Graves,  O'Donnell, 

Gregg,  Ohleyer, 

Hager,  Overton, 
Hale, 

ABSEKT. 

Boucher,  Jones,  O'SuUivan, 

Campbell,  Martin,  of  Santa  Cruz,  Shafter, 

Crouch,  McComaa,  Stuart, 

Eagon,  McFarland,  Swenson, 

Estee,  Miller,  Swing, 

Estoy,  Murphy,  Terry, 

Fawcett,  Noel,  Waters. 
Howard,  of  Los  Angeles, 

LEAVE  OF  ABSERCB. 

Ijeave  of  absence  for  one  day  was  granted  Messrs.  Howard,  of  Los 
Angeles,  and  Terry. 

'Two  days'  leave  of  absence  were  granted  Messrs.  Estee  and  Swenson. 

Six  days'  leave  of  absence  were  granted  Messrs.  Stuart  and  Martin, 
of  Santa  Crui. 


Tuttle, 

Vacquerel, 

Van  Dyke, 

Van  Voorhies, 

Walker,  of  Marin, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Winans, 

Wyatt, 

Mr.  President. 
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Mr.  Jonea  was  granted  indefinito  leave  of  absence,  on  account  of  eick- 
ness. 

TBI  JOUIKAL. 

Mr.  GORMAK.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with,  and  the  same  approved. 
Carried. 

BCPOST. 

Mb.  AYERS.  Mr.  President:  I  have  a  report  to  make  from  the  Com- 
mittee on  Harbors,  Tide-waters,  and  Xavigable  Streams. 

TBI  SECRETARY  read : 

Ma.  PaESiDsm:  The  CommtttM  on  Bafbon,  Tlde-watan,  and  Navigable  Streams 
beg  Imtc  to  report  that  they  hare  carefuIlT  considered  inclosed  pn>|M»ition  anmber 
one  hnndred  and  •eventj.eight,  to  lecare  the  people  In  their  right  to  free  communi- 
cation with  their  nstuimi  highwars,  and  recommend  it*  passage  by  the  Conrention. 

JAMES  a.  AYKB8,  Chairman. 

BCOABDINQ  TBB  rROKTAOBS  OF  KIVIOABLB  WATIB8. 

Sectioh  — ^.  The  right  of  eminent  domain  is  hereby  declared  to  exist 
in  the  State  to  all  frontages  on  the  navigable  watei-a  of  this  State. 

Sac.  — .  No  individual,  partnership,  or  corporation,  claiming  or  pos- 
sessing the  frontage,  or  tidal  lands  of  a  harlwr,  bay,  inlet,  estuary,  or 
other  navigable  water  in  this  State,  shall  be  permitted  to  exclude  the 
right  of  way  to  such  water  whenever  it  is  required  for  an;r  public  pur- 
pose; and  the  Legislature  shall  enact  such  laws  as  will  give  the  most 
liberal  construction  to  this  provision,  so  that  access  to  the  navigable 
waters  of  this  State  shall  be  always  attainable,  and  that  the  people  shall 
not  be  shut  out  from  the  same. 

Mb.  AYERS.  Mr.  President:  I  move  that  the  report  be  printed,  and 
that  it  be  referred  to  the  Committee  of  the  Whole. 

Carried. 

Mb.  SM  ITH,  of  San  Francisco.  Mr.  President :  I  wish  to  offer  a  new 
proposition. 

Thb  SECRETARY  read : 

"  Sec  —  Within  three  yeai%  after  the  adoption  of  this  Constitution, 
every  city  in  this  State  containing  one  hundred  thousand  people  or  mure, 
shall,  by  condemnation,  purchase,  or  appropriation  and  construction, 
become  the  owner  of  waterworks  and  water  rights  sufficient  to  supply 
its  population  with  good  water ;  provided,  no  city  procuring  its  supply  of 
water,  or  works,  by  condemnation  or  purchase,  tne  sum  paid  for  such 
works  shall  not  exceed  ($7,000,000)  seven  million  dollars." 

Mb.  smith,  of  San  Francisco.  I  move  that  it  be  printed  and  referred 
to  the  Committee  of  the  Whole. 

Carried. 

BnOLCTIOK. 


Mb.  FILCHER.    Mr.  President: 
Tbk  SECRETARY  read: 


I  offer  a  resolution. 


Raolrxd,  That  the  further  Hrrlces  of  four  Page*,  two  Doorkeepers,  one  Sorter, 
and  one  Mail-carrier  be  dispensed  with,  and  that  the  Serge«nt-at-Arms  be  authorised 
to  designate  the  persons  to  Iw  retired. 

Mb.  FILCHER.  Mr.  President :  I  wish  to  say, in  explanation  of  this, 
that  it  would  seem  to  be  very  late  in  the  day  to  be  wakening  up  to  this 
resolution,  and  yet  it  will  be  remembered  that  I  endeavored  early  in  the 
session  to  secure  the  same  idea.  I  call  attention  to  the  statute  providing 
for  this  Convention,  where  it  reads:  "  The  President  of  the  Convention 
may  appoint  not  exceeding  one  Doorkeeper  and  four  Pages;"  and  to  the 
further  fact  that  those  who  serve  here  may  possibly  never  receive  any 
thing  at  all  fur  their  services.  It  is  incumbent  upon  us  to  get  along  with 
as  little  help  as  possible,  and  I  believe  that  we  can  get  along  with  the 
number  that  will  be  left. 

Mb.  HUESTIS.  Mr.  President:  It  seems  to  me  that  there  is  just  as 
much  necessity  for  these  boys  now  as  there  ever  has  been.  These  young 
gentlemen  are  willing  to  stay  with  the  Convention  until  the  last  and 
take  their  chances  on  being  reimbursed.  It  partakes  of  the  nature  of 
unjust  discrimination  between  the  Pages,  and  looks  to  me  like  a  small 
piece  of  business.    I  move  that  the  resolution  He  on  the  table. 

The  motion  prevailed. 

aojovbkhbiit. 

Mb.  WILSON,  of  First  District.    Mr.  President:  I  have  a  resolution 
to  offer. 
Thb  SECRETARY  read: 

ifewfred.  That  when  this  Convention  a^Jonmi  to-morrow  (Saturday)  U  shall 
adjoom  until  Monday,  December  thlrty-flrst,  inetant,  at  two  o*cloclt  p.  m. 

Mb.  WILSON.  Mr.  President:  I  offer  this  resolution  because,  in  the 
middle  of  next  week  comes  Christmas.  Every  Christian — every  person 
raised  in  Christendom — wants  to  be  home  on  that  day.  It  will  take  a 
day  to  go  and  a  day  to  return,  and  the  next  week  would  be  so  broken  up 
that  it  would  be  impossible  to  accomplish  anything.  The  next  business, 
I  think,  that  this  Convention  strikes,  is  the  important  business  of  tax- 
ation. There  ought  to  be  a  full  Convention  at  that  time.  I  see,  myself, 
very  little  chance  for  a  full  Convention  next  week,  and  therefore  I  have 
introduced  this  resolution.  If  we  adjourn  to-morrow  and  meet  the  fol- 
lowing Monday  week,  it  just  gives  the  Christmas  week.  So  far  as  the 
succeeding  week  is  concerned,  I  care  nothing  about  it,  and  am  willing  to 
come  here  and  stay  at  the  pleasure  of  the  Convention.  But  I  think  the 
week  which  embraces  Christmas  bad  better  be  a  vacation  than  an  abortive 
attempt  to  keep  the  Convention  here.  At  least,  it  would  be  a  very  thin 
house  during  that  week,  and  for  that  reason  I  offer  that  resolution. 

Ma.  BARNES.  Mr.  President:  There  is  another  quite  seriousreaaon 
why  we  should  be  permitted  to  take  this  adjournraenL  It  is  the  close  of 
{he  year.  Every  man  who  has  much  to  do  has  a  good  many  settle- 
ments to  make.  The  financial  settlements  of  the  year  come  atwut  this 
time,  and  business  all  has  to  be  closed  up.  There  is  a  great  deal  that  a 
man  has  to  do  that  is  extraordinary  and  exceptional.  It  certainly  is  so 
in  my  case;  and  while  we  are  all  willing  to  give  all  the  time  that  may 


be  necessary  to  the  business  of  the  Convention  and  the  State,  we  ought 
to  be  permitted  to  take  a  little  time  for  the  arrangement  of  our  own 
affairs.  In  my  own  case  it  is  absolutely  essaitial.  It  is  unlike  any 
other  portion  of  the  year.  The  business  man,  after  having  been  here 
most  of  the  time  since  the  twenty-eighth  of  September,  and  likely  to  be 
here  some  time  longer,  ought  to  have  a  chance  to  look  after  his  business 
a  little,  and  maybe  some  of  us  want  to  shin  around  and  raise  the  money 
to  stay  here  through  January  and  February.  That  is  the  reason  I  am  in 
favor  of  it.  I  am  free  to  say  that  it  is  absolutely  essential  for  me  to  go 
home,  and  I  propose  to  adjourn,  unless  the  Sergeant-at-Arras  shuts  me 
up.  I  would  like  to  be  here  during  the  consideration  of  this  question  of 
taxation,  but  I  cannot  go  to  absolute  destruction,  even  for  that.  I  think 
there  are  a  good  many  other  gentlemen  in  tlie  same  situation. 

Mb.  ROLFE.  I  would  suggest  that  while  we  are  member*  here  we 
are  free  from  arrest  or  civil  process. 

Ma.  BARNES.  I  am  very  glad  of  it.  That  may  explain  the  reason 
why  the  gentleman  wants  to  keep  on  working,  ana  stay  here  as  long  as 
be  can.  [Langhter.]  But  I  am  not  so  much  afraid  of  civil  process  as 
I  am  of  the  almshouse,  and  I  would  like  to  go  and  look  a  little  after 
my  own  affairs,  and  I  think  that  all  who  are  not  too  far  away  from 
home  would  like  to  do  the  same  thing.  For  that  reason  I  support  Mr. 
Wilson's  resolution. 

Mb.  TULLY.  Mr.  President:  I  hope  the  resolution  will  not  prevail. 
If  the  gentleman  wants  to  go  home  we  will  give  him  leave  of  absence. 

Mr.  BARNES.    Thank  you.    Go  ahead. 

Mb.  TULLY.  There  are  a  number  who  cannot  go  home,  and  I  think  it 
is  not  fair.  It  don't  matter  if  there  are  only  five,  if  there  is  only  one  who 
cannot  go  home,  why  should  he  be  compelled  to  stay  here  on  expense? 
I  must  say  that  this  is  his  regular  fight  pretty  nearly  every  Friday  or 
Saturday,  and,  if  you  were  to  judze  oy  the  roll-call,  he  has  been  adeent 
a  great  deal,  and  we  have  got  along  without  him;  notwithstanding 
he  is  entertaining,  instructive,  and  useful,  but  still  I  am  satisfied  the 
Convention  can  do  without  him.  I  shall  vote  to  give  him  leave  of 
absence,  and  he  can  go  home  for  a  reasonable  time.  I  hope  that  the 
Convention  will  procml  with  the  business.  I  hate  to  vote  against  Mr. 
Wilson,  but  I  must  do  it  in  this  case. 

Mr.  BARBOUR.  Mr.  President:  I  suppose  that  the  true  reason  might 
as  well  be  stated  at  once :  By  the  extraordinary  construction  that  (S 
placed  upon  the  law  calling  this  Convention,  the  hundred  days  of  seasinn 
are  made  to  mean  one  hundred  consecutive  days.  There  is  another  law, 
that  if  the  Convention  adjourn  over  three  days  they  do  not  get  pay  for 
any  of  it.  Now,  you  ask  gentlemen  to  continue  on  here  and  their  pay 
not  go  on — heads  I  win,  tails  you  lose.  I  shall  vote  against  the  amend- 
ment. As  well  as  any  other  gentleman  I  can  give  the  State  my  services 
for  nothing,  but  I  do  not  propose  to. 

Mb.  BARNES.  Mr.  President :  I  wish  to  correct  the  statement  of  the 
gentleman  from  Santa  Clara,  Mr.  TuUy.  The  gentleman  is  mistaken 
when  he  says  I  have  been  absent  a  great  deal. 

Ma.  WYATT.  I  rise  to  a  point  of  order.  No  one  member  is  allowed 
to  speak  twice  on  any  one  question  until  others  have  spoken  who  wish 
to.    There  are  others  who  desire  to  speak. 

Thb  PRESIDENT.  No  one  claimed  the  floor  when  it  was  assigned 
to  Mr.  Barnes. 

Mb.  BARNES.  I  will  be  brief.  I  have  not  been  absent  a  great  deal. 
When  the  preliminary  business  was  going  on,  and  this  folly  of  calling 
the  roll  and  allowing  everybody  to  oe  stuffing  in  two  propositions  a 
day,  I  saw  no  occasion  for  my  sitting  here,  and  I  attended  to  my  own 
business.  Since  there  has  been  any  serious  business  before  this  Conven- 
tion I  have  been  here  all  the  time  in  my  seat,  as  much,  and  I  think 
more,  too,  than  the  gentleman  who  has  charged  me  with  being  absent. 
If  the  members  are  so  fortunate  as  my  friend  from  Santa  Clara  to  be 
able  to  remain  here  I  do  not  want  them  to  go  away.  I  want  them  to 
stay  here,  and  if  there  Is  any  money  I  want  tnem  to  get  it.  Gel  it  all. 
But  I  understood  that  Mr.  White's  resolution  forbid  anybody  going 
except  for  sickness.  I  presume  I  might  get  off,  for  I  am  sick  enou^  of 
it ;  and  if  I  can  go  I  do  not  care.  I  shall  vote  against  no  man's  rights 
in  the  world  so  long  as  I  can  secure  my  own. 

Mb.  WELLIN.  Mr.  President :  I  hope  that  this  resolution  will  not 
pass.  I  deem  it  a  serious  act  of  injustice  to  those  gentlemen  who  live  at 
a  distance  from  the  Capital.  The  gentlemen  from  San  Francisco  have 
had  weekly  opportunities  to  go  home,  while  the  delegates  from  th 
southern  and  northern  and  eastern  parts  of  the  State  have  not  had  an 
opportunity  to  go  to  their  homes  at  all.  Now  this  resolution  provides 
that  we  shall  take  another  week,  and  leave  these  gentlemen  here  at  the 
Capital  doing  nothing,  and  at  their  own  expense.  Those  who  desire  to 
go  nome  for  a  day  can  do  so,  but  I  do  not  think  it  is  just  or  fair  that  we 
should  leave  those  here  who  live  far  away  and  are  not  able  to  reach 
home.    I  hope  the  resolution  will  be  voted  down. 

Mb.  SMI'TH,  of  Fourth  District.  Mr.  President :  I  am  surprised  that 
members  who  live  so  near  the  Capital  that  they  can  go  home  every 
week  should  favor  a  resolution  that  will  be  such  an  inconvenience,  and 
such  an  expense  to  members  who  live  at  a  distance  from  the  Capital,  as 
many  of  us  do.  Now,  what  will  be  the  effect?  I  do  not  know  of  any- 
thing that  could  be  introduced  into  this  Convention  that  would  tend 
more  to  prevent  the  framing  of  a  Constitution  than  a  matter  of  this  very 
kind ;  to  take  away  the  per  diem  of  the  few  days  that  are  led  in  the 
hundred  days,  and  leave  members  on  an  added  expense  during  the 
time.  Perhaps  additional  expense  to  go  home  will  cripple  many  mem- 
bers and  extend  the  time  oi  keeping  them  away  from  their  business 
that  they  cannot  attend  to  at  all  during  the  time  of  the  Convention.  I 
say  there  is  nothing  that  would  tend  to  defeat  the  Constitution  more 
than  the  loss  of  time  by  such  a  resolution  as  this. 

Mb.  MORELAND.    Mr.  President :  I  move  the  previous  question. 

Mb.  WILSON,  of  Fourth  District  Mr.  President:  I  would  ask  the 
gentleman  to  withdraw  the  motion  temporarily. 

Mb.  MORELAND.    I  withdraw  it  for  an  explanation. 
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Mk.  WII^ON,  of  First  District.  Mr.  President:  I  wish  to  sa}r  a 
single  word  in  regard  to  this  resolution.  I  simpi;  ofiTer  this  resolution 
for  the  general  good.  Now,  we  have  at  least  thirty,  maybe  forty,  days 
yet  of  hard  work  to  do.  We  have  reached  one  of  the  most  important 
p«u-ts  of  the  Constitution,  and  I  know  that  it  is  the  opinion  of  a  number 
of  gentlemen  that  we  will  not  have  a  quorum,  or  at  least  that  we  will 
have  a  very  thin  house,  as  we  had  Saturday,  when  this  Convention  had 
scenes  which  were  not  very  creditable  to  it.  On  Saturday  afternoons, 
even  the  negroes,  in  slave  times,  had  a  holiday.  This  Convention 
undertook  to  sit  on  Saturday  afternoon,  and  look  at  the  result.  This  is 
not  the  time 

[Confusion.] 

Mb.  RIKGuOLD.  I  understand  that  there  is  a  motion  to  lay  on  the 
toble.    ' 

Th(  PBESIDENT.  The  gentleman  misunderstands.  There  is  no  such 
motion. 

Mb.  WILSON,  of  First  District.  Mr.  President:  I  say  that  I  have 
no  personal  interest  in  the  resolution,  but  we  will  make  nothing  by  sit- 
ting here  during  Christmas  week. 

Mb.  MoCALLUM.  It  is  said  that  the  Controller  will  count  the  time 
in  the  one  hundred  days.  , 

Mb.  WILSON,  of  First  District.  My  understanding  is  that  we  will 
draw  pay  for  one  hundred  days.  I  do  not  regard  the  Controller  as  the 
Supreme  Court. 

Mb.  MORELAND.    Mr.  President :   I  renew  my  motion. 

[Cries  of  "  Division."] 

Mb.  LARKIN.     I  call  for  the  ayes  and  noes. 

The  ayes  and  noes  were  also  demanded  by  Messrs.  TuUy,  Joyce, 
McCallum,  and  Ringgold. 

The  president:  Thequestion  is  on  the  motion  to  lay  the  resolu- 
tion on  the  table.    The  Secretary  will  call  the  roll. 

The  roll  was  called,  and  the  resolution  laid  on  the  table  by  the 
following  vote : 

ATH. 


Andrews, 

Holmes, 

Reynolds, 

Ayers, 

Howard,  of  Maripoas, 

Rhodes, 

Barbour, 

Huestis, 

Ringgold, 
Roll^ 

Barry, 

Hughey, 

Bsuion, 

Hunter, 

Bchomp, 

Bell, 

Inman, 

Shoemaker, 

Blackmer, 

Johnson, 

Shurtleff, 

Brown, 

Joyce, 

Smith,  of  Santa  Clara, 

Burt, 

Kenny, 

Smith,  of  4th  District, 

Caples, 

Keyes, 

Smith,  of  San  Francisco 
Soule, 

Chapman, 
Condon, 

Kleine, 

Lampson, 
Larkln, 

Stedman, 

Cross, 

Steele, 

Crouch, 

Lavigne, 

Stevenson,' 

Davis, 

Lindow, 

Sweasey, 

Dean, 

Mansfield, 

Thompson, 

Dowling, 

McCallum, 

Tinnin, 

Doyle, 

McConnell, 

Tully, 

Evey, 

McCoy, 

Turner, 

FarreU, 

Mills, 

Tuttle, 

FUeher, 

Hoflat, 

Vacquerel, 

Finney, 

Moreland, 

Van  Voorhies, 

Freeman, 

.Morse, 

Walker,  of  Marin, 

Freud, 

Nason, 

Walker,  of  Tuolumne, 

Garvey, 

Nelson, 

Wellin, 

Glascock, 

Neunaber, 

West, 

Grace, 

O'Donnell, 

Wickes, 

Graves, 

Ohleyer, 

White, 

Harrison, 

Porter, 

Wyatt— 91. 

Heukell, 

Prouty, 

Herrington, 

Reed, 

Kois. 

Barnes, 

Hall, 

Schell, 

Biggs, 

Harvey, 

Townsend, 

Cowden, 

Hitchcock, 

Van  Dyke, 

Dudley,  of  San  Joaquin,Laine, 

Webster, 

Dudley,  of  Solano, 

Larue, 

Wilson,  of  Tehama, 

Edgerton, 

Lewis, 

Wilson,  of  1st  District, 

Gregg, 

Martin,  of  Alameda, 

Winans, 

Hager, 

Overton, 

Mr.  Pre8ident-24. 

Mb.  DUDLET,  of  San  Joac|nin.  Mr.  President:  I  move  that  the 
Convention  now  resolve  itself  into  Committee  of  the  Whole,  the  Presi- 
dent in  the  chair,  for  the  purpose  of  further  considering  the  report  of 
the  Committee  on  Legislative  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbb  CHAIRMAN.  Section  twenty-one  and  pending  amendments  are 
before  the  committee.    The  Secretary  will  read. 

The  SECRETARY  read : 

Sbc.  21.  No  person  who  shall  be  convicted  of  the  embezilement  or 
deCalcation  of  the  public  funds  of  this  State,  or  of  any  county  or  muni- 
eipelity  therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust,  or 
profit  under  this  State,  and  the  Iiegislature  shall  provide,  by  law,  for  the 
puoisbment  of  such  embexzlement  or  defalcation  as  a  felony. 

"Amendment  offered  by  Mr.  Larue : 

"  Insert  after  the  word  '  municipality '  the  words  '  or  any  savings  bank 
or  trust  fund.' " 

Mb.  MoCALLtJM.  Mr.  Chairman:  I  call  the  attention  of  the  Com- 
atitteeof  the  Whole  to41ie  fact  that  the  amendment  proposed  by  the 
eosninittee  is  section  twenty-two  of  the  present  Constitution  as  it  is, 


amended  so  as  to  include  embezzlement  or  defalcation  of  the  public 
funds  of  any  county  or  .municipality.  With  reference  to  the  pending 
amendment,  I  have  to  say  simply  that  the  object  of  the  section  is  with 
reference  to  the  embezzlement  of  public  funds,  and  the  embezzlement  of 
private  funds  ought  not  to  be  mixed  up  with  it.  The  gentleman's  propo- 
sition is  right  in  itself,  but  it  has  no  connection  whatever  with  the  object 
of  the  section,  which  refers  exclusively  to  the  matter  of  embezzlement 
of  public  funds.  I  suggest,  when  a  section  is  drafted  as  this  has  been 
by  the  Committee  on  Iiegislative  Department,  that  these  other  matters  be 
left  for  the  Committee  on  Miscellaneous  Subjects.  Let  us  confine  this 
matter,  and  not  vote  for  every  proposition  because  it  is  right  in  the 
abstract.     It  has  no  place  there. 

Mb.  BOLFE.  Mr.  Chainnan:  I  believe  that  the  amendment  is  not 
in  the  proper  shape.  It  is  tautology  in  the  way  it  reads.  It  would  be 
better  to  say  at  once  that  no  person  who  shall  be  convicted  of  embezzle- 
ment shall  ever  be  eligible  to  any  office  of  honor,  trust,  or  profit  under 
the  State. . 

Tbe  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment ofi°ered  by  the  gentleman  from  Sacramento,  Mr.  Larue. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  move  to  amend  by  inseKing 
the  word  "  any "  in  place  of  the  word  "  this,"  so  that  it  will  read : 
"defalcationof  thepublicfundsof  any  State," etc.  I  donot knowof  any 
reason  why,  if  a  man  was  convictol  of  tbe  embezzlement  or  defalcation 
of  the  public  funds  of  the  State  of  New  York,  it  should  not  be  the  same 
as  if  he  committed  the  same  crime  in  this  State.  If  the  question  is  raised 
on  him  it  ou^ht  to  disqualify  him.'  Thecrime  is  the  same,  whetheroom- 
mitted  in  this  State  or  anywhere  else. 

Mb.  McCALLUM.  Mr.  Chairman :  I  am  surprised  that  a  member  of 
the  Legislative  Committee  should  come  into  the  Committee  of  the  Whole 
with  this  amendment.  What  have  we  got  to  do  with  any  other  State? 
If  we  fff>  on  in  this  way  we  shall  not  get  through  in  a  year.  There  is  no 
necessity  for  that  amendment  at  all.  We  have  nothing  to  do  with  the 
affairs  of  any  other  State.  I  hope  that  the  amendment  will  be  voted 
down. 

Mb.  REYNOLDS.  Mr.  Chairman:  That  very  amendment  I  sought 
to  get  adopted  in  the  committee,  and  I  met  with  the  very  same  remark 
that  the  gentleman  makes  now,  that  we  have  nothing  to  do  with  the 
affairs  of  any  other  State.  That  is  far-fetched,  and  entirely  aside  from 
the  question.  We  do  not  propose  to  have  anything  to  do  with  the 
affairs  of  any  other  State ;  but  if  a  felon  comes  here  from  another  State, 
convicted  of  felony,  why  should  we  ^ive  him  an  opportunity  to  hold  an 
office  of  public  trust  that  we  do  not  give  to  our  own  felons. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment 

The  amendment  was  rejected,  on  a  division,  by  a  vcte  of  43  ayes  to 
41  noes. 

Mb.  DUDLEY,  of  Solano.    Mr.  Chairman:  I  have  a  substitute  pend- 
ing there. 
"    The  SECRETARY  read: 

"  No  public  officer  nor  any  person  who  has  held  an  office  of  trust, 
and  who,  as  such,  has  been  a  collector  or  receiver  of  public  moneys, 
shall  be  eligible  to  any  office  of  trust  or  profit  in  this  State  under  the 
laws  thereof  or  of  any  municipality  therein,  until  he  has  accounted  for 
and  paid  over  all  public  moneys  for  which  he  is  accountable.  The  -Leg- 
islature shall  provide  by  law  for  the  punishment  of  the  embezzlement 
of  public  funds  as  a  felony." 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

The  chairman.    The  Secretary  will  read  section  twenty-two. 

CARE  QF  OEPHANB. 

The  SECRETARY  read : 

Sko.  22.  No  money  shall  be  drawn  from  the  treasury  but  in  conse-' 
quence  of  appropriations  made  by  law,  and  upon  warrants  duly  drawn 
thereon  by  the  Controller;  and  no  money  shall  ever  be  appropriated  or 
drawn  from  tbe  State  treasury  for  the  use  or  benefit  of  any  corporation, 
association,  asylum,  hospital,  or  any  other  institution,  not  under  the 
exclusive  management  and  control  of  the  State  as  a  State  institution,  nor 
shall  any  grant  or  donation  of  property  ever  be  made  thereto  by  the 
State.  An  accurate  statement  of  the  receipts  and  expenditures  of  public 
moneys  shall  be  attached  to  and  published  with  the  laws  of  every  regu- 
lar session  of  the  Legislature. 

Mb.  stedman.    Mr.  Chairman :  I  have  an  amendment  to  offer. 

The  SECRETARY  read : 

"  Insert  after  the  words  '  by  the  State'  and  before  the  words  '  an  accu- 
rate statement,"  in  the  seventh  line,  the  following:  'Provided,  that 
nothing  herein  contained  shall  prohibit  the  Legislature  from  granting  to 
orphan  asylums  or  other  institutions  in  this  State  in  which  orphans  or 
abandoned  children  are  received  and  provided  for,  such  pecuniary  aid  as 
may  be  deemed  appropriate,  which  aid  shall  be  based  upon  the  number 
of  such  orphans  or  abandoned  children  received  or  provided  for,  and 
shall  apply  alike  to  all  institutions  in  the  State.' " 

Mk.  W LLLIN.    I  second  the  amendment. 

SPEECH  or  KB.  STEDMAN. 

Mb.  STEDMAN.  Mr.  Chairman :  The  question  before  the  committee, 
so  far  as  it  involves  a  consideration  as  to  what  the  duty  of  the  State 
toward  the  orphaned  and  abandoned  children  within  her  limits,  is  one 
which,  I  take  it,  requires  no  particular  argument.  In  this  a^,  and  in 
the  light  of  our  present  civilization  and  enlightenment,  I  think  I  may 
be  safe  in  assuming  that  no  gentleman  in  this  committee  will  deny  or 
resist  the  acknowledgment  of  this  duty  as  one  which  the  State  must 
discharge  if  she  would  exereise  any  fostering  care  over  the  well  being 
of  her  future  citizens;  a  duty  which  is  e<fually  as  obligatory  as  that 
other  one  of  providing  educational  facilities  ror  all  of  her  children. 
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Thera  being  no  qncation  as  to  the  position  in  which  the  SUite  stands  as 
to  this  uDfortunate  class  in  our  community,  there  oniv  remains  for  oou- 
sideration  the  question  as  to  how  and  in  what  manner  the  neoessary 
provision  for  their  maintenance  shall  be  made,  and  what  restrictions  are 
required  to  prevent  this  aid  from  being  improperly  expended  or  diverted 
from  iU  proper  application.  Dissenting,  as  I  do,  from  the  close  and  nar- 
row methods  whico  the  adoption  of  the  section  proposed  by  the  Committee 
on  Legislative  Pepertment  would  confine  this  charity  to,  I  have  submit- 
ted the  amendment  which  I  have  just  sent  up,  the  object  of  which  is  to 
leave  the  question  of  State  aid  to  our  benevolent  and  charitable  institu- 
tions, both  public  and  private,  exactly  where  it  stands  now,  with  the 
Legislature ;  and  I  propose  in  what  few  remarks  I  may  make,  to  treat 
of  the  proposition  only  with  reference  to  the  economical  aspect  pre- 
sented, leaving  the  higher  social  and  humanitarian  aspect  to  be  treated 
by  other  gentlemen  who  have  doubtless  given  the  subject  the  necessary 
investigation  to  enable  them  to  treat  it  completely  m  all  its  phases. 
Prior  to  the  year  eighteen  hundred  and  eeveuty,  whateverof  aid  was 
provided  by  the  State  was  given  to  private  asylums  by  special  legislative 
enactment  upon  their  own  presentation  of  their  claims  for  sympathy 
and  support,  but  by  this  time,  however,  the  experience  of  the  various 
instituions  of  the  State,  which  were  mostly  under  church  auspices,  had 
developed  the  fact  that  those  institutions  which  were  the  best  able  to 
brine  to  bear  on  Legislatures  influences  favoring  their  particular  claims 
for  aid,  were  the  most  considered  in  the  disbursements  made  for  this 
purpose,  and,  as  a  consequence,  glaring  inequalities  were  sometimes 
found  to  have  crept  Into  the  system.  The  dissatisfaction  with  this  state 
of  things,  together  with  the  fact  that  exposition  of  such  favoritism  was 
having  a  tendency  to  operate  against  even  the  continuance  of  the  char- 
ities themselves,  called  forth  the  first  Act  for  relief  based  upon  the  per 
capita  plan.  This  Act,  approved  March  twenty-eighth,  eighteen  hun- 
dred and  seventy,  provided  for  a  donation  to  the  various  orphan  asylums, 
and  other  institutions  having  orphans  under  their  care,  the  sum  of  fifty 
dollars  per  annum  for  every  whole  orphan,  and  twenty-five  dollars  per 
annum  for  half  orphans.  The  intent  of  the  Act  being,  by  this  equitable 
settlement  of  the  pro  rata  amount  of  aid  to  be  furnished,  to  put  an  end 
to  the  hitherto  unjust  divisions,  as  well  as  the  perpetual  lobbying  of  the 
various  institntious  at  every  session  of  the  Legislature. 

Kotwithstanding  this,  however,  many  of  the  institutions  continued 
during  the  next  five  or  six  years  to  secure,  hj  means  of  specious  repre- 
sentations of  their  necessities,  direct  appropriations  to  their  benefit,  in 
addition  to  the  amounts  allowed  them  under  the  per  capita  law.  To 
obviate  any  such  necessity  or  justification  for  these  continual  applica- 
tions for  additional  aid  over  that  provided  for  in  the  general  law,  the 
Legislature  of  eighteen  hundred  and  seventy-three  and  eighteen  hun- 
dred and  seventy-four  raised  the  amounts  given  by  the  per  capita  law  to 
seventy-five  dollars  per  annum  for  each  whole  orphan,  and  fifty  dollars 
Iier  annum  for  each  half  orphan,  and  fifty  dollars  per  annum  for  each 
abandoned  child.  The  Legislature,  at  the  same  time,  defined  what  was, 
an  abandoned  child.  These  amounts  were  subsequently  increased  by 
the  Legislature  of  eighteen  hundred  and  seventy-five  and  eighteen  hun- 
dred and  seventy-six,  to  one  hundred  dollars  per  annum  for  each  whole 
orphan  and  seventy-five  dollars  per  annum  each  for  half  orphans  and 
abandoned  children,  at  which  amounts  the  law  still  remains,  these  sums 
having  been  found  sufficient  lo  allay  and  shut  out  any  further  successful 
importunities  for  State  aid.  Now,  sir,  having  briefly  recapitulated  the 
history  of  the  system  now  in  force  in  this  State,  I  desire  to  submit,  for 
the  information  of  the  committee,  some  of  the  statistics  of  the  expendi- 
tures made  under  it.  There  are  now  within  this  State  sixteen  aylums 
which  are  in  receipt  of  aid  from  the  per  capita  tax,  and  they  have 
received  from  this  source,  and  direct  aid  since  October  eighth,  eighteen 
hundred  and  seventy,  to  June  thirtieth,  eighteen  hundred  and  seventy- 
eight,  the  following  amounts : 

JProtettant  Orphan  Asylum,  San  Francaco. 

Support  of  inmates,  per  capita (69,845  95 

Direct  Slate  appropriations 16,000  00 

$85,84&  96 
Sonutn  Catholic  Female  Orphan  Atylum,  San  .FVanctsco. 

Support  of  inmates (93,988  85 

Directaid... 10,500  00 

$104,498  85 
St.  Boniface  Orphan  Atylum,  San  Ihineiteo. 
Support  of  inmates $4,909  53 

St.  Joseph's  Soman  Caiholic  Branch  Orphan  Asylum,  San  Francisco. 
Support  of  inmates $30,697  74 

Pacific  Sekreto  Orphan  Asylum,  San  Francisco. 

Support  of  inmates $12,314  08 

Directaid . . 3,000  00 

$15,314  08 
Protestant  Orphan  Asylum,  Sacramento. 

Support  of  inmates $22,201  12 

Directaid 3,750  00 

$25,951  12 

St.  Josh's  Roman  OUholic  Orpihan  Asylum,  Sacramento. 

Support  of  inmates $4,360  28 

Directaid..... .............. 1,500  00 

$5,860  28 


Qood  Templar^  Home  for  Orphan*,  VaUyo. 

Support  of  inmates $23,636  62 

Directaid 2,000  00 

$25,636  62 
St.  Vincent's  Boyif  Asylum,  San  Bafael. 

Support  of  inmates ...$108,014  K6 

Directaid 8,500  00 


$116,514  86 
Grass  Valley  Soman  Catholic  Orphan  Asylum,  Grass  Valley. 

Support  of  inmates. $47,146  60 

Directaid 2,000  0« 

$49,146  60 
San  Juan  Soman  QUhoHe  Orphan  Asylum,  San  Juan. 
Supportofinmatee $2,743  66 

Santa  Crux  Orphan  Asylum,  Santa  Crux. 
Support  of  inmates $5,661  82 

Ptfjaro  Vall^  Male  Orphan  Asylum. 
Support  of  inmates $16,312  09 

Xos  Angeles  Orphan  Asylum. 
Supportof  inmates '...     $7,574  81 

St.  Vincent's  Female  Orphan  Asylum,  Santa  Barbara. 

Supportofinmatee $8,715  45 

Directaid 2,000  00 

$10,715  45 
St.  Vincent's  Orphan  Asylum,  Petaluma. 
Supportofinmates $3,640  00 

Making  a  total,  for  the  same  period,  to  all  the  institutions  of  th« 
State: 

On  account  of  per  capita  aid $461,773  77 

Direct  State  appropriation 49,250  00 

Total ! .» $511,023  77 

Kow,  sir,  from  an  examination  of  the  figures  of  the  cost  of  mainte- 
nance in  the  various  asylums  in  the  State,  I  select  as  a  fair  exhibit  the 
figures  connected  with  the  operations  for  the  past  year  for  four  out  of  the 
list,  and  located,  as  they  are,  in  different  sections  of  the  State,  and  pre- 
senting as  widely  diversified  characteristics  as  can  be  found  in  the 
whole  list,  they  will  give  us  the  fairest  idea  of  the  whole  number. 

The  Grass  Valley  Orphan  Asylum,  with  one  hundred  and  thirty-eight 
inmates,  reports  a  total  expenditure  for  maintenance  of  children  of 
twenty-six  thousand  four  hundred  and  fifteen  dollars  and  thirty-five 
cents — an  average  of  one  hundred  and  ninety-two  dollars  and  forty-two 
cents  per  capita.  The  Good  Templars'  Home,  at  Vallejo,  with  seventy- 
five  inmates,  reports  expenditures  of  thirteen  thousand  two  hundred 
and  twenty  dollars  and  seventy-four  cents — an  average  of  one  hundred 
and  seventy-six  dollars  and  twenty-five  cents  per  capita.  The  Pacific 
Hebrew  Orphan  Asylum,  of  San  Francisco,  with  fifty-nine  inmates, 
expenditures  of  fifteen  thousand  one  hundred  and  sixty-three  dollars  and 
six  cents — an  average  of  two  hundred  and  fifty-seven  dollars  per  capita. 
The  Santa  Crui  Orphan  Asylum,  with  twenty-three  inmates,  an  expendi- 
ture of  three  thousand  three  hundred  and  five  dollars  and  ninety-five 
cents — an  average  of  one  hundred  and  forty-three  dollars  and  seventy- 
three  cents  per  capita.  Or  in  a  total  of  four  different  asylums,  in  differ- 
ent sections  of  the  State,  under  different  managements  and  of  different 
giiesasto  capacity  and  number  of  inmates,  we  have:  Number  of  inmates, 
two  hundred  and  ninety-five ;  cost  of  maintenance,  fifty-eight  thousand 
one  hundred  and  five  clollars  and  ten  cents;  average  cost  per  capita  per 
annum,  one  hundred  and  ninety -six  dollars  and  ninety-seven  cents. 

The  average  amount  of  State  aid  under  the  preseat  law  is  about 
eighty-three  dollars  per  capita  per  annum,  and  less  than  one  half  the 
amount  shown  to  be  required  for  actual  maintenance.  The  foKgoinv 
figures  have  made  no  estimate  and  included  none  of  the  items  which 
would  properly  be  chargeable  as  a  part  of  the  expense,  such  as  cost  uf 
buildings  and  improvements,  and  which  I  am  perfectly  within  bounds 
in  saying  that  it  would  represent  an  annual  charge  upon  this  charity  of 
fully  as  much  as  the  amount  represented  in  the  actual  working  expenses ; 
therefore,  Mr.  Chairman,  I  am  forced  to  conclude  that  the  aid  now 
extended  by  the  law  is  no  more  than  about  one  fourth  of  the  cost  of  this 
benevolence  that  in  the  eight  years  covered  by  the  figures  I  have  given. 
Had  the  State  been  the  sole  almoner  and  dispenser  of  this  fund,  an 
expenditure  of  at  least  two  million  dollars  would  have  been  required  to 
have  secured  a  service  which  under  the  present  system  has  been  secured 
at  an  expense  to  the  State  of  a  half  million. 

The  total  number  of  children  provided  for  by  the  private  institutions 
in  the  State,  as  nearly  as  I  have  heeo  able  to  get  them,  is  one  thousand 
seven  hundred  and  three,  and  to  provide  for  them  as  the  committee 
contemplates  would  cost  four  times  the  present  expenditure.  And  now, 
sir,  to  collect  together  and  average  some  of  the  statistics  of  other  States 
upon  this  question.  In  the  comprehensive  report  of  the  Board  of  State 
Charities  for  Massachusetts,  for  the  year  ending  September  thirtieth, 
eighteen  hundred  and  seventy-six — and  I  may^rhaps  remark  here  in 
passing  that  in  Massachusetts  the  system  of  official  oversight  and  careful 
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msnagement  of  all  public  charities,  reformatory  institutions,  and  State 
supervision  of  provisions  for  the  destitute,  has  received  doubtless  as 
much  attention,  and  been  the  subject  of  as  careful  consideration,  as  in 
any  of  the  States  of  our  country — I  find  that  in  the  eleven  public  insti- 
tutions under  the  control  of  the  State  direct,  that  the  average  expense 
per  capita  raneed  from  ninety-seven  dollars  per  annum  in  the  Monson 
School  to  two  hundred  and  thirty-six  dollars  and  sixty-six  cents  in  the 
Springfield  School,  and  it  appears,  in  commenting  on  the  exceptionally 
low  average  attained  in  the  Monson  School,  that  the  Board  remarks  of 
the  Superintendent  that  "  he  has  sometimes  carried  frugality  to  the  verg; 
of  parsimony  or  beyond."  Of  the  entire  State  the  tables  show  that 
there  were  in  all  the  public  institutions  an  average  number  throughout 
the  year  of  one  thousand  five  hundred  and  thirty  children,  and  the 
average  cost  per  capita  of  maintenance  was  one  hundred  and  twenty- 
nine  dollars  and  seventeen  cents  per  annum.  This,  of  course,  being  the 
simple  expense  of  maintenance,  exclusive  of  any  charges  to  improve- 
ment or  repairs  of  buildings,  and,  of  course,  also  excludes  any  estimates 
of  interest  invested  in  these  institutions.  In  addition  thare  are  shown 
to  be  thirty-two  private  institutions  for  the  care  and  support  of  destitute 
children,  who,  in  the  aggregate,  support  about  two  thousand  children, 
at  an  expense  of  two  hundred  and  twenty-five  dollars  per  capita  per 
annum. 

The  cases  cited  in  the  report  of  the  minority  of  the  averages  of  other 
States :  Wisconsin,  one  hundred  and  forty-nine  dollars  and  twenty-nine 
cents;  Minnesota,  one  hundred  and  forty-one  dollars  and  seventy  cents; 
Maine,  one  hundred  and  forty-six  dollars  and  twelve  cents;  Pennsyl- 
vania, one  hundred  and  ninety-five  dollars  and  thirty-three  cents, 
which  with  the  figures  for  Massachusetts,  the  cheapest  of  them  all, 
one  hundred  and  twenty-nine  dollars  and  seventeen  cents,  shows  that 
in  five  States  the  avera^  cost  for  bare  maintenance  is  one  hundred  and 
fifty-two  dollars  and  thirty-two  cents. 

These  figures,  Mr.  Chairman,  in  every  case  justify  the  conclusion  that 
the  system  of  provision  for  our  destitute  and  orphaned  children,  now  in 
operation,  is  by  liar  the  most  inexpensive  «ne  that  could  be  adopted  or 
applied ;  that  in  no  case,  either  in  the  history  of  the  private  institutions 
of  this  State  or  the  history  of  the  public  or  private  institutions  of  any  of 
our  sister  States,  has  the  support  and  maintenance  of  these  objects  of  the 
public  bounty  been  provided  for  at  figures  as  low  as  the  amounts  which 
nave  from  time  to  time  been  appropriated  in  our  State;  and  as  the  very 
able  sind  convincing  report  of  the  minority  of  the  Legislative  Committee 
aptly  sets  forth,  no  sustained  char^  of  misappropriation  or  maladmin- 
istnUion  resulting  from  the  following  of  this  system  hai  ever  been  put 
forth,  and  no  demand  has  ever  been  made  at  the  bands  of  any  political 
party  for  its  abrogation.  The  onljr  question,  therefore,  remaining  to  us, 
Mr.  Chairman,  in  the  consideration  of  this  subject,  is  this:  does  the 
present  system  discharge  in  the  best  manner  the  duties  incumbent  on 
the  State  with  respect  to  the  beneficiaries? 

To  this  question,  I  submit  that  a  careful  and  unprejudiced  examina- 
tion of  the  history  it  has  made  can  leave  no  doubt  in  the  mind  of  any 
gentleman  on  this  floor.  These  charities  are  now  under  the  control  of  a 
class  of  our  citizens  who  are  drawn  to  the  work  by  the  noblest  impulses 
known  to  humanity — who  labor  in  the  cause  with  no  hope  of  selfish 
reward  and  for  the  gratification  of  no  groveling  ambition.  They  are 
high  above  and  beyond  the  reach  of  the  dirty  cesspool  of  politics ;  and 
in  view  of  the  almost  certainty  of  corruption  which  creeps  into  the 
management  of  all  institutions  when  they  are  made  the  subject  of 
political  strife  and  political  reward,  I  am  thoroughly  convinced  of  the 
absolute  necessity  of  setting  up  an  absolute  and  impassable  line  of 
demarcation  between  the  management  of  this  charity  and  politics. 

With  the  general  idea  of  protection  to  the  State  treasury  sought  to  be 
attained  by  the  section  reported  by  the  committee,  I  have  every  sympa- 
thy, and  feel  as  deeply  as  any  delegate  in  the  Convention  the  necessity 
of  surrounding  the  strong  box  of  the  State  with  such  safeguards  as  will 
forever  herealter  make  it  impossible  for  the  unscrupulous  lobbies  to 
manipulate  our  Legislature  so  as  to  rob  the  people  through  the  means  of 
sabsidies,  grants,  and  special  appropriations  for  the  benefit  of  enterprises 
in  which  the  State  has  no  direct  interest;  and  holding  this  sympathy,  I 
have  aimed  to  draw  my  amendment  so  as  not  to  impair  the  vitality 
of  the  general  idea  sought  to  be  established,  but  for  the  sole  purpose  of 
excluding  from  its  application  one  particular  character  of  appropriations 
of  which  no  public  sentiment  has  ever  complained,  and  which  every 
sentiment  of  duty,  humanity,  and  economy  demands  shall  not  be 
restricted  or  abolished.  In  my  consideration  of  this  subject  I  have,  as  I 
said  in  the  beginning,  only  looked  at  it  from  an  economical  standpoint; 
but  I  cannot  refrain  from  saying,  in  conclusion,  that  if  we  are  to  have 
these  homeless,  friendless  orphans  in  our  midst  grow  up  into  useful  men 
and  women,  they  must  be  provided  for  while  they  are  in  that  tender 
and  plastic  age,  that  they  may  be  molded  into  virtue,  or  else  they  must 
take  their  chances  in  the  other  avenues  of  life,  where  they  are  more 
likely  to  learn  the  ways  of  vice,  and  I  moreover  do  not  desire  to  throw 
any  discouragement  upon  'the  labors  of  that  noble  army  of  men  and 
women  who  labor  in  this  cause  without  hope  of  reward  other  than  the 
consciousness  of  their  own  labor,  and  to  whom  vreariness  of  heart  is  but 
the  too  frequent  attendant  of  their  efibrts. 

Thb  chairman.  The  gentleman's  time  has  expired  under  the 
rule. 

BIHABKS  or  KB.  CAFLIS. 

Mr.  CAPLES.  Mr.  Chairman:  This  subject  has  presented  a  fine 
opportunity  for  aspiring  gentlemen  to  shoot  reams  of  legal  cap,  and 
foolscap,  and  all  kinds  of  cap  at  the  devoted  heads  in  this  Convention. 
It  was  a  sense  of  imperative  duty  that  compelled  the  committee  to  ofier 
this  fine  opportunity  to  these  gentlemen,  and  I  make  no  doubt  but  what 
the  opportunity  will  be  avaiM  of  to  indulge  in  all  kinds  of  buncombe. 

Mb.  WELLIN.  Mr.  Chairman :  There  was  a  motion  made  to  extend 
the  time. 


Trk  CHAIRMAN.  No  gentleman  was  recognized.  The  gentleman 
from  Sacramento  secured  the  floor. 

Mr.  CAPLES.  Mr.  Chairman:  I  merely  wish  to  make  this  apology 
to  the  Convention,  and  to  say  that  that  committee  never  contemplated 
for  one  moment  the  idea  of  leaving  these  orphan  children  unprovided 
for.  On  the  contrary,  they  contemplated  from  the  first  that  the^  should 
be  provided  for  at  least  as  well  as  they  are  at  present  But  it  was  a 
part  and  parcel  of  the  general  plan  of  that  committee  to  take  away  fixim 
the  Legislature  this  game  of  grab^this  grabbing  with  both  hands  into 
the  public  treasury.  This  was  a  part  of  the  general  plan  of  that  com- 
mittee, and  I  myself  say,  in  justice  to  that  committee,  that  they  ^ve 
this  subject  the  most  thorough,  patient,  and  painstaking  investigation ; 
and  they  acted  from  the  first  with  the  view  oi  cutting  off  from  the  Leg- 
islature the  opportunity  for  special  legislation  and  for  special  grabbing 
into  the  treasury,  and  this,  as  I  aver,  is  a  part  of  that  system  that  they 
adopted  to  prevent  indiscriminate  pilfering  of  the  treasury.  It  was  dis- 
cussed and  understood  that  these  orphans  should  be  provided  for  by 
institutions  over  which  the  State  should  have  control;  and  the  chief 
argument  and  the  chief  motive  that  impelled  the  committee  was  to  carry 
out  the  original  design,  the  primary,  central  idea  of  our  public  school 
system.  As  everybody  knows,  the  central  idea  of  that  system  is  to 
secure  homogenitiveness  in  that  system,  by  securing  uniformity  of  text- 
books, ete.,  it  is  hoped  in  the  future  to  secure  something  like  uniformity 
of  sentiment,  so  that  we  may  have  peace  and  quietness,  and  a  oneness 
of  sentiment  in  Anaerican  people  in  the  coming  generation.  This  system 
of  educating  orphans  in  sectarian  institutions,  so  far  as  it  extends,  has  a 
tendency  to  educate  them  in  hostile  systems,  so  that  the  tendency  in  the 
future,  instead  of  being  homogenity,  will  be  hostility  of  sentiment.  Mr. 
Chairman,  after  gentlemen  shall  have  expended  their  Fourth  of  July 
spread  eagle  oratory  upon  the  poor  orphans  that  they  will  tell  you  have 
l»en  thrown  upon  the  world  by  this  section — after  they  have  expended 
their  ammunition — I  hope  to  have  a  chance  to  say  something  more  to 
the  committee. 

BIMASKS  OF  KB.  WILSON. 

Mr.  WILSON,  of  Fourth  District  Mr.  Chairman:  I  propose  to 
amend  by  substituting  the  provision  I  have  sent  up  to  the  desk,  and 
which  I  ask  the  Secretary  to  read. 

Thb  SECRETARY  read: 

"  Provided,  that  notwithstanding  anything  contained  in  this  or  any 
other  section  of  the  Constitution,  the  Legislature  shall  have  the  power  to 
grant  aid  to  institutions  conducted  for  the  support  and  maintenance  of 
minor  orphans,  half  orphans,  or  abandoned  children,  or  aged  persons  in 
indigent  circumstances,  such  aid  to  be  granted  on  a  uniform  rule,  and 
apportioned  to  the  number  of  inmates  of  the  respective  institutions." 

Mb.  WILSON,  of  Fourth  District.  Mr.  Chairman  :  There  are  several 
sections  of  this  report  of  the  Committee  on  Legislative  Department 
which  cover  the  same  proposition  which  my  amendment  is  intended  to 
reach.  The  proposition  offered  by  the  gentleman  from  San  Francisco, 
Mr.  Stedman,  does  not  go  as  far,  because  it  does  not  reach  any  section 
except  section  twenty-two.  The  gentleman  will  find,  by  turning  over 
the  report  of  the  committee,  that  there  are  four  or  five  sections  which 
will  also  have  to  be  amended  in  order  to  reach  the  desired  result.  My 
amendment  would  accomplish  this,  for  it  reads :  "  Notwithstanding 
anything  contained  in  this  or  any  other  section  of  the  Constitution,"  ete. 

I  desire  to  say  very  little  on  this  subject,  because  I  think  that  very 
little  will  cover  the  whole  subject-matter.  I  regard  orphans  and  aban- 
doned children  as  a  rightful  charge  upon  the  State.  They  are  wards  of 
the  State,  and  should  be  supported  and  taken  care  of  by  the  State. 
There  seems  to  be  no  public  institution  of  this  character  at  present  in 
the  State,  and  these  orphans  and  abandoned  children  are  supported  by 
different  private  institutions.  I  believe  that  all  the  different  religious 
denominations  have  orphan  asylums — not  only  the  Catholic,  but  the 
Protestant,  Hebrew,  and  others.  Now,  these  children  are  well  taken  care 
of  by  these  institutions;  according  to  my  information,  their  general 
maintenance  and  support,  their  health,  their  morals,  and  their  educa- 
tion, are  all  oonsiderea  and  cared  for  by  these  different  institutions.  I 
know  of  no  instance  of  abuse  existing  in  regard  to  the  condition  and 
management  of  the  poor  children  in  these  establishments. 

I  do  not  know  why  the  fitate  from  time  to  time  should  not  grant  aid  to 
the  institutions  that  are  supporting  the  wards  of  the  State.  They  have 
an  equitable  and  just  right  to  claim  some  aid  from  the  State,  and  the 
State  is,  in  reality,  simply  paying  its  own  debt  and  supporting  its  own 
wards  by  making  appropriations  to  these  institutions  for  taking  care  of 
them.  I  do  not  care  anything  about  what  sect  these  children  belong  to, 
or  to  what  religious  denomination.  I  only  stop  to  think  that  they  are 
poor,  unfortunate,  fatherless  children,  independent  of  any  religious  ques- 
tion or  any  religious  dogma.  It  is  a  que^ion  of  common  humanity.  It 
appeals  to  our  generosity  in  its  broadest  and  widest  sense,  and  I  do  not 
care  anything  about  the  religion  of  the  parents  of  these  children.  The 
fact  that  the  child  is  left  without  its  natural  support  by  the  death  of  its 
parents,  or  by  abandonment  of  the  child  by  the  parent,  is  sufficient,  as  it 
uiereby  becomes  a  charge  upon  the  State,  and  the  State  should  support 
it.  I  have  attempted  to  word  this  amendment  so  that  it  would  not  con- 
flict with  any  provisions  of  the  Constitution,  except  those  which  are 
specified,  and  to  make  it  as  guarded  as  possible,  and  providing  for  aid  by 
a  uniform  rule  and  apportionment  according  to  numbers,  thus  avoiding 
favoritism  and  inequality.  I  thiuk  this  covers  all  of  the  subject-matter 
necessary  for  the  Constitution,  and  the  rest  could  be  well  left  to  the  dis- 
cretion and  judgment  of  the  Legislature.  I  have  embraced  in  this  not 
only  the  maintenance  of  orphans  and  half  orphans,  but  also  of  abandoned 
children.    Now,  in  all  ages  of  the  world  there  have  been  inhuman 

r rents  who,  for  one  cause  or  another,  have  abandoned  their  children, 
look  upon  the  abandoned  child  as  being  in  a  more  hopeless  condition 
than  even  the  orphan.  The  orphan  may  have  collateral  relatives  who 
may  look  after  his  welfare;  but  when  a  child  is  abandoned  by  its  parents. 
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its  identity  is  gone,  and  it  has  no  person  to  care  for  it  These  abandoned 
children  are  left,  generally,  to  the  hospitals  and  asylums,  and  are  orphans 
in  fact.  If  I  desired  to  elaborate  a  speech  on  this  subject,  I  could  refer 
back  to  ancient  history^ven  back  to  the  enlightened  city  of  Athens. 
Athens,  in  its  most  refined  period,  had  many  children  abandoned  by 
their  parents.  They  were  abandoned  because  their  parents  did  not  care 
for  them,  or  were  in  poor  circumstances,  or  for  some  other  reason,  and 
they  were  left  in  public  places  to  be  picked  up  and  adopted  by  strangers, 
or  to  perish.  My  understanding  is  tnat  this  class  of  children,  as  a  general 
rule,  his  been  taken  to  the  orphan  asylums,  or  those  institutions  which 
take  care  of  poor  children.  Tney  are  as  much  the  wards  of  the  State  as 
the  orphan  or  the  half  orphan.  There  are  also  persons  taken  care  of  in 
such  places  as  the  Old  Women's  Home. 

I  think  the  State  should  be  permitted  to  grant  aid  to  such  institutions 
as  that.  An  old  woman  in  poor  circumstances  is  as  much  an  object  of 
charity  and  care  on  the  part  of  the  State  as  anything  that  can  be 
imagined.  For  these  reasons,  I  think  this  amendment  should  be 
adopted.  I  have  nothing  to  say  against  the  amendment  offered  by  Mr. 
Steaman,  except  that  it  does  not  go  quite  as  far  as  mine  does.  It  does 
not  reach  those  other  provisions  of  the  Constitution  which  my  amend- 
ment reaches,  and  is,  perhaps,  subject  to  some  other  objections.  I  think 
that  all  there  is  that  is  good  in  nis  amendment  is  contained  in  mine, 
while  mine  is  a  little  more  guarded. 

Whilst  I  am  in  favor  of  every  retrenchment  or  reform,  and  a^nst 
an^  appropriation  of  the  public  funds  to  any  institution  that  is  not 
entitled  to  aid,  I  think  it  would  be  unwise  to  take  away  from  the  Legis- 
lature the  power  to  aid  those  meritorious  institutions,  who  are  maintain- 
ing the  unfortunate  children  and  destitute  persons  in  whose  behalf  I 
inUrcede.  I  will  further  say  that  the  language  which  I  have  used  here 
in  the  amendment— orphans,  half  orphans,  and  abandoned  children — is 
taken  from  the  Act  of  the  Legislature  of  eighteen  hundred  and  seventy- 
seven-aeventy-eicht,  page  one  thousand  and  eight,  and  seems  to  have 
come  into  general  use  in  speaking  of  this  class  of  persons,  and  for  that 
reason  I  think  the  phraseology  must  be  unobjectionable. 

BEUABKS  OF  m.  FILCBKB. 

Mr.  FILCHER.  Mr.  Chairman :  I  wish  to  say  that  when  this  sec- 
tion, limiting  State  appropriations  to  State  institutions  was  first  inserted 
by  the  committee,  a  great  principle  was  aimed  at.  I  do  not  believe  that 
the  idea  of  orphans  ever  entered  the  head  of  the  one  making  the  sug- 
gestion. The  principle  has  been  declared  in  every  State  platform  for 
years.  It  was  to  the  effect  that  parties  were  opposed  to  this  limitless 
power  of  the  Legislature  to  vote  away  the  people's  money.  The  people 
nave  never  tired  in  asserting  this  doctrine,  and  it  was  to  strike  out  tnis 
great  principle  that  the  committee  inserted  this  section.  When  it  was 
seen,  on  review,  that  their  amendment  cut  off  the  appropriation  to 
orphan  asylums,  the  committee  reconsidered  it.  Parties  appeared  before 
them,  on  behalf  of  these  institutions,  and  made  strong  arguments  in 
their  favor,  and  yet  the  committee,  conacions  of  the  great  reform  cov- 
ered by  its  amendment,  still  decided  to  retain  it  there  by  a  vote  of 
eleven  to  four. 

Mr.  BIGGS.    Say  a  portion  of  the  committee — not  all  of  them. 

Mr.  FILCHER.  There  were  only  four  that  could  be  rallied  to  sign 
the  report  against  the  proposition.  Kow,  I  repeat,  it  was  a  principle 
that  we  aim^  at.  Let  us  look  at  the  evils  that  this  amendment  cuts 
off.  I  have  taken  the  pains  to  obtain  from  the  Controller  of  State  the 
amount  of  the  appropriations  made  for  the  year,  and  it  may  be  interest- 
ing to  the  Convention  to  know  that  they  reach  almost  one  million  of 
dollars — nine  hundred  and  ninety-four  thousand  one  hundred  and  forty- 
one  dollars  and  some  cents  are  exactly  the  figures.  In  this  amount,  to 
be  sure,  is  included  much  for  the  support  of  purely  State  institutions. 
For  instance,  one  hundred  and  fiily  thousand  dollars  for  this  Convention. 
But  for  miscellaneous  purposes,  outside  of  the  essential  elements  of  ^v- 
emment,  for  this  person  and  that  person,  for  this  object  and  that  object, 
the  appropriations  amount  to  over  one  third  of  a  million — three  hundred 
and  eighty-three  thousand  two  hundred  and  ninety-one  dollars  and 
sixty-seven  cents.  Now,  sir,  that  is  a  great  burden.  I  know  that  the 
people  are  in  favor  of  supporting  the  government  and  all  the  institutions 
necessarily  incident  thereto. 

Mb.  WELLIN.  How  much  of  that  money  went  to  the  orphan  asy- 
lums T 

Mr.  FILCHER.  One  hundred  and  ten  thousand  dollars,  I  believe. 
I  wish  to  say  that  I  have  been  misrepresented  on  this  proposition.  I 
say  that  I  do  believe  in  my  heart  that  there  is  not  a  man  on  this  floor 
that  has  more  inate  sympathv  for  these  poor  abandoned  waifs  than  I 
have.  I  am  poor  myself,  and  liable,  like  others,  to  be  called  away  at 
anytime.  I  have  small  and  helpless  children ;  and  I  sometimes  shudder 
when  I  think  that  if  I  were  taken  suddenly  away  they  would  be  left  in 
poverty;  and  I  want  a  provision,  and  a  wise  one,  for  the  protection  of 
all  little  innocents  who  are  thus  unfortunate.  I  am  opposed,  however, 
to  the  present  system.  I  think  that  a  State  system  or  county  system, 
such  as  could  be  devised,  would  be  much  better.  Under  the  present 
system  the  orphan  is  shut  in  from  all  the  busy  and  instructive  world 
around  him.  I  do  not  pretend  to  criticise  the  management  of  the  insti- 
tutions, nor  the  character  of  the  treatment  the  children  receive,  but  I 
know  of  reason  that  if  the  child  lives  to  the  a^e  of  fifteen  its  struggle  is 
a  hard  one  at  the  best,  and  when  he  or  she  is  turned  out  at  that  age 
what  does  the  child  necessarily  know?  In  what  condition  is  it  for  bat- 
tling with  life?  In  what  condition  is  it  to  contend  with  the  world  and 
to  start  out  to  make  a  living?  '  How  can  it  know,  when  it  has  been  con- 
fined nearly  all  its  days  behind  those  high  walls,  that  which  is  necessarv 
for  the  struggle  of  further  existence  in  this  world?  It  is  turned  out  with 
a  knowledge  perhaps  of  some  little  needlework  and  a  little  arithmetic, 
but  it  knows  nothing  of  the  outside  world  or  of  the  contests  it  has  got  to 
enrage  in. 

Kow,  I  wish  to  read  from  the  report  of  the  Board  of  Charities  of  Massa- 


chusetts, where  they  adopted  this  very  proposition  in  reference  to  orphan 
asylums.    They  assert  that : 

"  Institution  life,  in  its  best  estate,  is  but  a  poor  substitute  for 
family  life,  and  it  is  a  very  meager  affair,  indeed,  wnen  it  does  no  more 
than  give  food  and  clothing,  neglecting  the  weightier  matters  of  such 
teaching  as  looks  to  self-subsistence,  and  such  training  as  furnishes  the 
moral  stamina  on  which  success  in  life  depends.  Careful  examination 
of  the  yearly  and  special  reports  that  have  come  to  hand,  give*  the 
impression  that  only  a  portion  of  these  institutions  take  any  ]MuticuIar 
rains  to  train  inmates  to  the  habit  of  intelligent  and  vigorous  industry. 
There  is  danger,  on  the  one  hand,  that  the  child  will  find  the  asylum 
which  receives  him  and  enters  his  name  on  its  books,  hardly  more  than 
a  halting-place  oa  the  downward  ways  of  poverty;  while  on  the  other 
hand,  it  is  to  be  feared  that  he  may  come  to  regard  an  institution  of 
some  kind  as  his  proper  home,  and  support  by  the  public  as  his  rightful 
heritage." 

Take  for  instance  the  Children's  Mission  to  the  Childrvi  of  the  Desti- 
tute :  "  The  carrent  expenses  of  the  Mission  average  about  eight  thou- 
sand dollars  annually,  though  during  the  past  year  they  reached  the 
sum  of  eight  thousand  four  hundred  dollars." 

That  islut  a  sample  of  the  whole  thirty-two  institutions  in  that  State 
that  receive  their  income  and  support  from  other  souroes.  Not  one 
of  that  thirty-two  does  the  State  aid  in  any  particular.  Then,  ogain,  I 
claim  that  if  we  should  withdraw  this  aid  these  institutions  would  not 
necessarily  go  down.  So  far  as  they  are  established  by  religious  denom- 
inations, they  are  largely  the  outgrowth  of  Christian  charity,  and 
Christian  charity  will  maintain  them  to  the  extent  of  its  ability.  Yet, 
what  they  fail  to  do,  it  becomes  the  province  of  the  State  to  do,  or  the 
State  through  the  counties — and  to  do  it  well.  And  I  say,  sir,  that 
inasmuch  as  they  have  established  these  institutions,  and  contributed 
the  money  for  building  the  houses  and  setting  them  in  motion,  so 
should  they  continue  to  Keep  them  in  running  order.  When  the  orphan 
asylums  were  built  did  they  get  State  aid?  Had  they  any  reason  to 
believe  that  State  aid  would  be  contributed  to  support  them  ?  No.  It 
is  a  provision  that  has  been  made  by  the  Legislature,  session  alter  ses- 
sion.   They  must  realise  that  they  are  dependent  upon  themselves. 

But  again,  while  some  gentlemen  urge  us  to  support  this  system,  they 
oppose  the  very  same  doctrine  when  applied  in  another  direction.  It  is 
the  doctrine  advocated  by  Zach.  Montgomery  on  the  school  question. 
His  idea  of  the  school  management  corresponds  precisely  with  the 
principle  that  is  now  brought  forward  and  sought  to  be  maintained  in 
reference  to  orphan  asylums.  The  eloquent  gentleman  from  San  Fran- 
cisco declared  that  it  became  the  duty  of  the  State  to  assist  in  maintain- 
ing these  wards,  since  charity  people  had  started  in  to  do  it,  and  because 
the  State  had  assisted  them  so  far  it  ought  to  continue  to  assist  them. 
Now,  will  not  the  same  argument  hold  good  in  reference  to  our  school 
system?  Are  not  the  children  the  wards  of  the  State?  Are  we  not 
under  the  same  obligation  to  support  these  children — to  educate  them  ? 
I  say  we  are.  And  yet,  following  up  that  same  line  of  argument,  if  I 
should  come  here  and  start  a  school,  will  I  have  the  right  to  obtain  State 
aid  to  assist  me  in  my  enterprise?  I  would  be  taking  from  tjie  State  a 
portion  of  its  burden;  I  am  takine  so  many  children  and  assuming  to 
educate  them;  I  take  that  responsibility  off  the  State,  and  I  have  the 
right  to  come  in  and  ask  State  aid,  if  the  arguments  on  the  other  side 
are  to  hold  good.  And  yet,  when  you  are  asked  by  Mr.  Monlfomery 
to  apply  this  to  the  school  system,  you  say  no.  In  this  respect  Massa- 
chusetts has  been  consistent.  She  has  established  a  school  system  and 
provided  for  the  education  of  the  children;  and  she  has  carried  the 
same  principles  into  the  asylums. 

While  I  repeat  I  am  in  favor  of  the  very  best  protection  to  the 
orphans  that  can  be  given  them,  I  do  not  believe  that  the  best  results 
can  be  obtained  from  the  present  system  of  asylums.  Assuming  that 
all  these  institutions  should  go  down  if  we  cut  off  these  appropriations, 
which  I  hold  would  not  be  the  case,  then  it  would  become  the  duty  of 
the  State  to  make  every  necessary  provision  for  the  protection,  educa- 
tion, and  support  of  these  children.  Suppose  we  should  make  a  pro- 
vision that  each  county  should  take  care  of  the  orphans  within  its 
limits;  I  can  readily  imagine  how  some  good  old  man  or  woman, or  both, 
could  be  found  to  take  charge  of  them  and  bring  them  up  as  their  own, 
in  the  presence  of  other  children,  and  under  the  eyes  of  the  friends  and 
neighbors  of  their  deceased  parents. 

Thk  CHAIRMAN.    Time. 

SrilCR  or  MR.  BI008. 

Mr.  BIGOS.  Mr.  Chairman:  I  shall  not  detain  the  Convention  very 
long.  In  the  feeble  health  I  am  in,  it  would  be  impossible  for  me  to 
say  what  I  should  like  to  say;  but,  having  been  one  of  the  committee 
that  signed  the  minority  report,  I  believe  it  my  duty  to  make  some 
explanation  or  statement  to  this  Committee  of  the  Whole.  In  doing  so, 
I  do  not  intend  to  make  any  spread-eagle  speech,  as  has  been  suggested 
by  Dr.  Caples.  It  is  known  that  I  was  one  of  the  members  of  the  Com- 
mittee on  the  Legislative  Department  that  took  the  position  that  it  was 
the  duty  of  the  Stale  to  make  some  appropriation  for  the  private  asj'lums 
of  the  State.  I  believed  it  was  best  to  support  the  orphans  in  that  way, 
and  I  believed  it  was  economy  to  the  State ;  that  they  would  be  better 
trained  and  cared  for  than  they  would  be  to  allow  the  State  to  go  on  and 
build  asylums,  and  employ  teachers,  and  have  them  educate  them.  I 
took  that  position  as  an  economist.  That,  sir,  was  one  of  the  reasons 
why  I  made  this  minority  report.  That  is  one  of  the  reasons  why  I 
opposed  the  action  of  the  Legislative  Committee,  and  I  thank  God  that 
there  is  a  goodly  number  of  that  committee  who  will  stand  by  this 
minority  report;  and  I'trust  this  Convention  will  adopt  the  amendment 
offered  by  my  friend  from  San  Francisco,  Mr.  Wilson.  What  are  the 
facts?  I  do  not  propose  to  go  into  general  details,  but  I  propose  first  to 
state  what  I  presume  everv  one  will  admit,  that  the  State  is  the  guardian 
of  these  children,  or  stands  in  the  same  relation  that  the  parent  does  to 
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the  child.  Kow,  I  appeal  to  this  CoHTention  whether  they  are  going  to 
turn  them  loose  upon  the  world,  or  put  them  in  your  large  asylums  under 
the  eare  of  paid  officials.  I  believe  it  would  be  a  bad  policy.  I  believe 
they  are  wards  of  the  State,  and  upon  that  point  I  believe  there  is  no 
diflierence  of  opinion,  that  the  State  should  take  care  of  them.  I  ask  the 
gentlemen  of  this  Convention  just  to  let  it  run  through  their  minds  for 
one  moment.  Take,  for  example,  the  State's  prison,  the  insane  asylums, 
tnd  the  deaf  and  dumb  asylum.  Gentlemen,  if  you  put  them  into 
uylums  you  will  have  to  employ  people  to  take  care  of  them.  And  you 
most  erect  your  asylums,  and,  in  doing  that,  we  all  know  it  is  \6t  out  to 
the  lowest  bidder  to  say  who  will  take  charge  of  them.  I  say  that  it  is 
better  for  the  State  to  do  as  she  has  done  on  former  occasions — to  make 
appropriations  to  aid  these  institutions  that  are  now  taking  care  of  these 
cmldren,  and  pay  about  eighty-four  dollars  per  capita  for  taking  care  of 
these  orphans,  as  will  be  seen  by  the  minority  report  of  the  committee. 

Take  the  one  hundred  dollars  for  whole  orphans,  seventy-five  dollars 
for  the  half  orphans  and  abandoned  children,  and  it  makes  about  eighty- 
four  dollars  per  capita  that  they  are  cared  for  under  the  present  system, 
tnd  they  arv  brought  up  in  the  fearof  Ood  and  become  the  admiration  of 
the  world.  Some  gentleman  said  that  he  did  not  want  any  spread-eagle 
ipeeches  on  this  occasion.  I  do  not  intend  to  make  any  spread-eagle 
speech,  but  I  propose  to  take  the  side  of  the  orphans.  I  do  not  want  to 
ne  the  little  female  waifs  cast  upon  the  streets  to  fill  houses  of  prostito- 
tion;  neither  do  I  want  to  see  these  little  boys  turned  out  upon  the 
world  to,  alternately,  fill  prisons,  or  to  have  them  crowded  into  large 
asrlums  where  the  teacher  and  the  keeper  of  the  asylum  is  paid  a  big 
salary  to  take  charge  of  them.  I  ask  you,  Mr.  President,  and  every 
gentleman  upon  this  floor,  if  it  is  not  economy  for  the  State  to  provide  for 
the  support  of  these  orphians  as  it  has  done  m  the  past?  You  may  take 
the  history  of  the  other  public  institutions  in  this  State,  and  I  will  com- 
mence at  the  insane  asylums  at  Napa  and  at  Stockton,  and  the  Deaf  and 
Dumb  Asylum  and  all  other  asylums  in  this  State,  and  it  costs  one  thou- 
sand dollan  per  capita  to  provide  for  the  inmates  of  these  institutions. 
Now,  sir,  when  people — I  c&re  not  whether  they  belong  to  one  sect  or 
denomination  or  another — when  they  propose  to  take  them  and  keep 
them  for  the  simple  appropriation  of  eighty-four  dollars  per  capita,  to 
clothe  and  feed  them,  educate,  and  instruct  them  in  the  paths  of  virtue 
and  teach  them  to  shun  vice,  should  they  not  be  allowed  to  do  so? 
What  has  happened  here  in  the  City  of  Sacramento  within  the  past  few 
days?  The  children  in  the  orphan  asylum  of  this  city  have  been 
afflicted  with  the  diphtheria,  and  the  citizens  of  this  town  have  appro- 
priated between  eigmeen  hundred  and  two  thousand  dollan  for  the 
relief  of  the  Protestant  Orphan  Asylum  in  Sacramento  City  during  that 
time.  And  yet,  gentlemen  say,  we  propose  to  erect  asylums.  I  tell  you 
it  will  cost  over  one  thousand  dollars  per  capita  to  taxe  care  of  them,  if 
you  take  as  a  basis  the  Napa  Asylum  and  the  Deaf  and  Dumb  Asylum 
of  this  State.  My  friend,  Mr.  Filcher,  knows  that  in  the  committee  I 
made  an  urgent  nght  on  this  thing.  My  friend  Judge  Hale  and  I  dis- 
agreed only  upon  one  question,  and  that  was,  that  while  I  thought  it 
was  best  to  leave  the  orphans  in  charge  of  those  who  are  now  taking 
care  of  them,  he  thought  it  was  best,  even  if  it  cost  more,  to  let  the 
State  build  these  institutions. 

Now,  gentlemen,  suppose  any  of  you  were  to  be  overtaken  by  misfor- 
tune, and  were  to  leave  a  wife  and  family  of  helpless  little  children — 
and  this  is  only  supposing  that  which  might  happen  to  any  of  us;  upon 
her  death  she  leaves  these  little  children,  and  would  you  say  to  her  that 
■he  should  not  be  allowed  to  designate  where  these  little  ones  should 
go— whether  they  should  be  sent  to  a  Catholic,  or  Protestant,  or  any 
other  asylum?  Are  you  going  to  deny  that  dying  mother  of  the  privi- 
lege of  saying  where  these  little  children  shall  be  reared,  educaUd, 
taught,  and  cared  for?  I  trust  this  Convention  will  never  be  guilty  of 
nich  an  outrage  as  that  I  hope  they  will  allow  the  mother,  in  such  a 
case  as  that,  to  look  after  the  careful  moral  training  of  her  children.  All 
over  the  world  thev  say  that  California  is  the  pride  of  America — that  she 
is  the  pnde  of  the  United  States.  Now,  with  all  her  boasted  pride  and 
wealth,  these  gentlemen  here  propose  that  she  shall  cast  her  orphans 
oat,  or  huddle  them  together  like  sheep  in  a  corral.  I  believe  that  you 
had  better  turn  upon  them  the  artillery  of  your  State  and  kill  them  at 
once,  and  prevent  them  from  filling  houses  of  prostitution,  and  the  pris- 
ons, iaiU,  and  penitentiaries  of  the  State.  In  regard  to  erecting  asylums 
for  them,  I  say  that  there  is  a  job  in  every  public  building  that  has  been 
put  up  in  this  Stete.  I  appeal  to  every  gentleman  upon  this  floor  if 
there  has  ever  been  a  puDlic  building  erected  in  this  State  but  what 
there  has  been  a  job  in  it  If  you  build  your  orphan  asylums  by  the 
State,  I  want  to  know  if  you  have  not  got  to  have  your  keepers,  your 
stewards,  and  your  teachers  to  educate  them,  and  the  Stete  pays  for  it. 
Xow  the  State  does  not  pay  a  dollar.  It  is  all  done  by  these  noble  men 
and  women  who  have  charge  of  these  institutions.  I  call  the  attention 
of  the  gentlemen  to  the  minority  report.  My  health  will  not  permit 
me  to  go  into  this  matter.  I  would  have  made  that  report  more  lengthy 
had  it  not  been  for  the  fact  that  I  have  been  upon  a  sick  bed  for  some 
time,  anfl  this  is  the  only  time  that  I  have  been  up  all  day,  and  it  may 
be  the  last  time  that  ever  I  will  attempt  to  address  this  Convention.  If 
so,  I  thank  God  I  have  had  the  privilege  of  appealing  to  my  colleagues 
and  the  delegates  representing  this  State  in  forming  our  organic  law, 
and  I  hope  that  as  a  crowning  act  they  will  adopt  that  amendment,  and 
that  we  may  in  the  future  protect  the  orphans,  as  we  have  in  the  past. 

Mb.  ST£DMAK.  Mr.  Chairman:  I  withdraw  my  amendment  in 
fcvor  of  Mr.  Wilson's. 

Th«  CHAIRMAN.  If  there  be  no  objection,  the  gentleman  will  be 
allowed  to  withdraw  his  amendment. 

No  objection  was  raised. 

BKVABKS  or  MR.   O'dONKELL. 

Hb.  (yDONNELL.  Mr.  Chairman :  I  am  in  favor  of  this  amend- 
BMnt  offsrod  by  Mr.  Wilson.    It  provides  that  "  notwithstanding  any- 


thing in  this  or  any  other  section  of  the  Constitution,  the  Legislature 
shallhave  the  power  to  grant  aid  to  institutions  conducted  for  the  sup- 
poet  and  maintenance  of  minor  orphans,  half  orphans,  or  abandoned 
children,  or  aged  persons  in  indigent  oircumstenoes,"  and  that  "such 
aid  shall  be  granted  on  a  uniform  rule  and  apportioned  to  the  number 
of  inmates  of  the  respective  institutions."  Now,  Mr.  Chairman  and 
my  fellow  delegates,  you  all  remember,  as  well  as  I  do,  that  a  few  years 
ago,  the  Stete  undertook  to  teke  care  of  the  orphans,  and  what  was  the 
result?  She  expended  eight  hundred  and  ninety-four  thousand  dollars 
for  an  institute  and  finally  she  had  to  abandon  it  Now,  for  instence,  if 
you  underteke  to  take  care  of  these  orphans,  as  a  good  many  of  the 
members  have  proposed  to  do,  it  will  cost  in  the  first  place  for  a  build- 
ing, over  a  million  of  dollars,  and  it  will  cost  over  a  million  of  dollars 
to  support  them  afterwards.  At  the  present  time,  it  only  costs  twenty- 
three  dollars  and  seventy-five  cents  for  an  orphan,  according  to  the  last 
report.  Two  years  ago  it  cost  the  Stete  something  over  seventy  thou- 
sand dollars ;  now  it  does  not  cost  quite  twenty  thousand  dollars  to  take 
care  of  these  orphans,  and  now  you  propose,  in  shape  of  reform,  to 
saddle  this  Stete  with  a  million  of  dollars  expense  every  year,  and  a  mil- 
lion of  dollars  this  year  to  build  an  institute  to  teke  care  of  these  orphans. 
How  have  they  been  teken  care  of  for  the  last  fifteen  or  twenty  years? 
I  say  that  the  best  educated  children  in  the  Stete  have  been  educated  in 
the  orphan  asylums,  and  I  defy  any  man  to  deny  that  The  finest  edu- 
cated women  and  children  in  the  Stete  have  been  educated  in  orphan 
asylums  at  the  expense  of  these  private  institutions.  That  you  know  is 
a  fact.  Now,  Mr.  Chairman,  it  is  not  necessary  for  any  one  to  speak  or 
teke  up  any  length  of  time  in  the  discussion  of  this  question,  because 
we  all  understend  how  this  has  been  conducted  for  the  last  fifteen  or 
twenty  years.  We  have  seen  the  result  of  it,  and  we  have  seen  the 
benefit  to  the  Stete.  I  do  not  think  that  you  or  anybody  else  should 
dictate  to  me  where  I  should  send  my  orphan  children  in  case  I  should 
die,  and  to  say  that  they  should  be  educated  by  the  Stete  is  ridiculous. 
I  am  satisfied  to  leave  it  to  the  Legislature.  This  amendment  seems 
to  he  a  good  provision,  and  I  hope  it  will  be  adopted.  I  know  it  is  satis- 
factory to  everybody  in  the  Stete. 

MR.  WILLIM'S  BKMABKS. 

Mb.  WELLIN.  Mr.  Chairman :  Owing  to  the  short  time  we  have  to 
speak  I  shall  not  attempt  to  make  much  reply  to  the  gentleman  who 
speaks  about  spread-eagle  speeches,  because  I  prefer  rather  to  deal  with 
facte  than  to  deal  with  spread-eagles.  He  ^ys  that  the  committee  wishes 
to  prevent  grabbing  from  the  treasury.  I  shall  show  him,  b^  facts  and 
figures,  where  the  stealing  comes  in.  He  says  that  these  institutions  are 
hostile  to  the  educational  system  of  the  Stete.  I  desire  to  know  if  we 
have  any  proof  of  that  fact — that  the  tendency  of  Christianity  has  yet 
proved  an  injury  to  civilization.  I  maintain  that  from  the  very  first 
day  that  the  Pilgrims  landed  on  these  shores,  that  this  has  been  a  Chris- 
tian community,  and  that  Christianity  has  gone  hand  in  hand  with  civ- 
ilization, notwithstending  the  sneers  the  gentleman  may  throw  upon  it. 
I  also  call  his  attention  to  section  four  of  the  Bill  of  Righte  in  our  Con- 
stitution :  "  The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be  allowed 
in  this  Stete,"  and  no  Stete  will  be  a  free  and  prosperous  Stete  without 
it  The  gentleman  from  Placer,  Mr.  Filcher,  asserts  that  we  are  arguing 
in  favor  of  the  same  kind  of  proposition  as  that  advanced  by  Zach. 
Montgomery  the  other  evening.  I  assert  that  we  are  not,  and  that  Mr. 
Montgomery  is  not  supported  by  any  one  in  his  views,  and  that  was 
shown  when  he  attempted  to  telk  the  committee  to  death  the  other 
evening.  He  sterted  in  with  forty  or  fifty  people,  and  ended  with  an 
audience  of  seven.  He  complained  bitterly  that  people  did  not  side  with 
him;  but  he  must  stend  by  himself.  Here  is  one  fact  which  I  desire  to 
stete :  I  have  been  informed  that  not  one  of  these  orphans,  reared  in 
these  institutions,  has  ever  been  found  in  the  Stete  Prison  at  San  Quen- 
tin.  I  have  not  the  proof  of  this  myself,  but  persons  who  have  had  a 
good  opportunity  of  knowing,  have  told  me  that  not  one  of  these  chil- 
dren, who  have  been  reared  in  the  private  orphan  asylums  of  California, 
has  ever  been  in  San  Quentin.  A  few  years  ago  the  Stete  of  California 
undertook  to  manage  this  thing  itself.  I  might  refer  you  back  to  the 
early  days  of  California,  in  eighteen  hundred  and  fifty,  when  the  City  of 
San  Francisco  undertook  to  manage  the  charities  on  ite  own  account,  and 
the  result  was  that  they  lost  two  thousand  acres  of  city  property  to  settle 
the  trouble  they  got  into.  Now,  as  I  propose  to  deal  with  facts,  and  show 
these  gentlemen  something  in  regam  to  the  economy  that  they  talk 
about,  and  the  grabbing  from  the  treasury,  I  will  refer  to  the  Appendix 
to  the  Journal  of  the  Assembly  of  the  sixteenth  session,  and  read  to  you 
a  few.  extracte  in  regard  to  the  institution  built  at  Marysville,  one  of  the 
institutions  sterted  by  the  State  of  California  as  an  experiment 

Mb.  HALE.  Do  you  not  know  that  it  perished,  because  it  was  in  a 
malarious  swamp? 

Mb.  WELLIK.  The  facte  are  before  us.  And  even  if  it  was  in  a 
swamp,  it  showed  the  stupidity  of  officers  in  placing  it  there,  and  the 
fact  of  ite  being  stupidly  located  does  not  change  the  figures  or  the  facte 
as  to  the  money  it  cost.  Here  are  some  of  the  items  in  the  cost  of  teking 
care  of  thirty  inmates : 

Salaries $10,940  84 

Drugs  and  medicines . 183  44 

Groceries  and  provisions 4,284  63 

Hate- ^ 188  00 

Drygoods  and  rJothing 2,188  85 

Books  and  stetionery  . .. ... .. . . . .         69  74 

These  are  some  of  the  figures.  Now,  if  they  bought  a  worthless  piece 
of  land,  in  order  to  make  money  for  those  who  owned  it,  that  does  nut 
change  these  expenses.  I  am  glad  the  gentleman  spoke  of  that,  because 
it  shows  where  the  jobbery  came  in.  There  were  thirty  inmates.  They 
must  have  been  well  supplied  with  hate,  for  it  seems  they  spent  one 
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hundred  and  eighty-six  dollars  for  hats;  and  for  "  books  and  stationery, 
fifty-nine  dollars  and  seventy-four  cents."  The  teacher  was  paid  three 
thousand  seven  hundred  and  twenty-five  dollars  to  use  up  fifty-nine 
dollars  and  seventy-four  centa  wqrta  of  books  and  stationery.  Tfiey 
must  have  been  well  supplied.  The  whole  institution  cost,  for  the  ^ear, 
twenty-five  thousand  five  hundred  and  sixty-seven  dollars  and  sixty- 
eight  cents,  or  a  per  capita  of  about  four  hundred  and  twenty  dollars. 
The  same  number,  in  one  of  the  asylums,  under  the  present  manage- 
ment, would  cost  the  State  two  thousand  five  hundred  and  fiftj  dollars; 
a  saving  of  twenty-three  thousand  and  seventeen  dollars  and  sixty-eight 
cents.  We  are  told  that  this  is  a  spread-eagle  speech,  but  I  consider  it 
solid  facts.  In  their  report,  the  managers  say:  "We  bare  done  all 
within  our  power,  with  tne  limited  sum  at  our  disposal,  for  the  care  and 
improvement  of  those  whom  the  State  has  intrusted  to  our  charge,  but 
the  condition  of  our  finances  has  been  such  that,  with  every  retrench- 
ment and  the  practice  of  the  strictest  economy,  we  have  been  compelled 
to  neglect  many  things  which  were  of  great  necessity.  The  appropri- 
ation for  the  sixteenth  and  seventeenth  fiscal  years  will  be  exhausted  by 
the  first  of  December,  and  we  will  need,  for  the  balance  of  the  present 
fiscal  year,  an  appropriation  of,  say,  seven  thousand  dollars,  being  one 
thousand  dollars  per  month  for  the  necessary  current  expenses." 

Kow,  I  wish  to  call  attention  to  the  report  of  the  Joint  Hospital  Com- 
mittee in  eighteen  hundred  and  sixty-seven-eight,  in  regard  to  this 
State  Reform  School,  as  found  in  the  Appendix  to  the  Journal  of  the 
seventeenth  session.  ■  They  say: 

"  The  whole  is  surrounded  by  a  hi^h  inclosure,  and  both  internally 
and  externally  bears  unmistakable  evidence  of  neglect.  The  farm  con- 
tains one  hundred  acres  of  fine  land,  very  little  of  which  is  under  culti- 
vation. Your  committee  are  decidedly  of  the  opinion  that  the  law 
creating  a  State  Reform  School  should  be  abolished.  As  now  conducted 
it  seems  more  aa  a  school  for  vice  than  for  moral  instruction.  Cobvicts 
of  some  eighteen  or  twenty  years  of  age  are  allowed  not  only  to  com- 
mingle with  young  children  who  are  placed  there  for  protection,  but  to 
control  and  in  a  measure  direct  them  during  the  day,  when  it  is  not 
convenient  for  the  Superintendent  to  be  with  them.  The  Trustees  of 
the  Industrial  School  at  San  Francisco  propose  to  take  charge  of  the  boys 
now  in  the  State  Reform  School  for  the  sum  of  twelve  dollars  and  fifty 
cents  per  boy  per  month,  for  the  next  two  years,  conditioned  that  the 
Legislature  will  appropriate  two  thousand  dollars  to  such  school  for 
building  purposes  the  present  year,  which  are  absolutely  required  if  the 
said  boys  are  received." 

So  much  for  a  ^rand  State  school,  where  they  mix  the  old  and  vicious 
criminal  and  the  innocent  youth  together.  Here  is  what  the  same  com- 
mittee says  of  the  Protestant  Orphan  Asylum  of  San  Francisco : 

"  Here,  again,  the  committee  can  only  express  their  gratification  on 
witnessing  the  operations  of  this  noble  charity.  Had  they  the  time  aud 
space  to  dwell  upon  its  merits,  they  could  not  in  language  half  portray 
its  substantial  beauties.  This  is  emphatically  a  home  for  the  helpless. 
In  this  institution  your  committee  found  two  hundred  and  nineteen 
children,  nearly  all  of  whom  were  under  the  age  of  twelve  years,  and 
undergoing  the  most  perfect  system  of  training  of  the  Catholic  Orphan 
Asylum.  The  committee  are  satisfied  that  this  institution  is  also  doing 
great  good  by  dispensing  a  needed  charity  to  many  destitute  children.' 

Now,  perhapa  gentlemen  may  think  we  have  been  particularly 
unfortunate  in  this  matter  of  charity.  Let  me  take  them  over  the 
mountains,  into  Nevada,  and  read  a  few  bills  from  the  reports  of  the 
eighth  session  of  the  Nevada  Legislature,  eighteen  hundred  and  seventy- 
five.  They  had  the  Nevada  State  Asylum,  taking  care  of  thirty-nine 
children,  at  a  total  cost  of  fourteen  thousand  three  hundred  and  seventy- 
two  dollars  and  thirteen  cents.    Among  the  items  are : 

Salaries $4,985  00 

Provisions,  meats,  and  general  supplies 4,052  99 

Drygoods,  clothing,  boots,  and  shoes 2,001  89 

Schools  books  and  stationery. . 56  15 

They  must  have  been  well  educated  there.  Thirty-nine  inmates,  and 
it  cost  the  State  about  three  hundred  and  sixty  dollars  per  capita — the 
salaries  alone  amounting  to  four  thousand  nine  hundred  and  eighty-five 
dollars.  And  this  is  the  grand  State  institution  that  the  gentlemen  ask 
us  to  come  to.  Now  I  call  your  attention  to  the  report  of  an  institution 
in  San  Francisco — the  twenty-sixth  annual  report  of  the  Protestant 
Orphan  Asylum.  The  total  expense  for  eighteen  hundrad  and  seventy- 
six  was  twenty-six  thousand  nine  hundred  and  seventy-nine  dollars  and 
thirteen  cents.  Among  the  items  are  some  extraordinary  or  unusual 
expenses,  such  as — 

Repairs  and  improvements $3,624  89 

Furniture 1,541  63 

Tax  and  insurance 1,390  19 


Which  leaves  a  current  expense  of. 


$6,551  6»- 
.20,407  44 


They  took  care  of  one  hundred  and  seventy-one  inmates,  at  a  per 
capita  of  about  one  hundred  and  twenty-two  dollars  and  fifty  cents,  and 
the  State  contributed  nine  thousand  two  hundred  and  seventy-six  dollars 
and  fifty  cents.  Had  these  been  in  a  public  State  institution,  it  would 
have  cost  seventy-one  thousand  eight  hundred  and  twenty  dollars,  and 
this  after  the  erection  of  buildings  and  the  purchase  of  grounds,  and  the 
other  necessary  outfit,  which  would  cost  from  two  hundred  and  fifty  to 
five  hundred  thousand  dollars.  Now,  to  sum  up:  At  Marysville,  to 
take  care  of  thirty  inmates,  the  salaries  were  ten  thousand  nine  hundred 
and  forty  dollars  and  eighty-four  cents;  in  Nevada,  thirty-nine  orphans, 
salaries,  eight  thousand  one  hundred  and  thirty-seven  dollars  and  ninety- 
nine  cents;  Protestant  Orphan  Asylum,  one  hundred  and  seventy-one 
inmates,  five  thousand  and  twenty  dollars  and  fifty  cents.  And  this  is 
the  system  of  reform  proposed  by  the  committee.    This  is  the  grab  that 


the  Doctor  has  told  us  so  wisely  about.    I  hope  that  this  committee  will 
see  it  in  its  true  light,  and  adopt  the  amendment. 

SPEECH  or  MR.  BARBOUR. 

Mr.  BARBOUR.  Mr.  Chairman  :  There  seems  to  be  no  one  opposed 
to  this  amendment,  and  it  is,  perhaps,  an  act  of  supererogation  to  argue 
in  favor  of  it;  but  I  cannot  refrain  from  expressing  my  views  briefly 
upon  the  q^uestion.  The  principle  involved  m  the  section  reported  by 
the  committee  is  a  correct  principle — that  the  treasury  of  the  State 
should  be  protected  from  invasions  from  every  quarter,  if  possible.  But 
no  rule  was  ever  framed  by  human  ingenuity  to  which  there  was  not 
an  exception,  and  if  ever  there  was  a  proper  exception  it  is  in  the  case 
of  the  orphan  asylums.  I  do  not,  although  the  argument  is  a  good  one, 
]>lace  my  advocacy  of  this  exception  upon  the  ground  of  economy, 
although  1  believe  the  argument  is  immensely  in  favor  of  the  present 
system  of  State  aid  to  these  institutions.  But  I  place  my  advocacy  upon 
the  ground  of  the  welfare  of  those  little  fatherless  and  motherless  waifs 
of  humanity.  I  remember  of  reading  once  a  novel  by  Charles  Dickens, 
entitled  "  Oliver  Twist,"  I  think  that  was  the  name  of  it,  which  con- 
tains a  very  extensive  description  of  the  method  of  official  bringing  up 
of  orphans  and  abandoned  children.  We  have  there  a  picture  of  the 
jmrocnial  official,  of  the  parochial  father  and  the  parochial  mother. 
They  are  brought  up  according  to  mathematical  principles — so  much 
meat  and  so  much  bread.  So  also  with  regard  to  the  clothing,  and  I 
believe  they  even  played  according  to  a  stated  mathematical  principle. 
They  were  brought  up  by  the  ear,  and  when  they  were  turned  loose  on 
the  world  the  brand  of  the  official  parochial  institution  stuck  to  them 
through  life.  They  were  known  all  through  life  as  the  creatures  of 
public  charity.  Sir,  in  the  interests  of  humanity,  in  the  interests  of 
these  poor  little  waifs,  I  protest  against  interfering  with  these  benevolent 
and  religious  men  and  women  who  devote  their  lives,  who  devote  their 
time,  from  principle  and  from  conscience,  to  the  welfare  of  these  unfor- 
tunate children,  and  become  in  loco  pareniii  to  them.  In  a  sense  they 
are  fathers  and  mothers  to  them. 

Now,  sir,  a  child  requires  the  application  of  a  different  rule  and  of  a  dif- 
ferent principle  than  those  who  are  also  proper  objects  of  State  aid,  such 
as  inebriates,  deaf  and  dumb,  blind,  and  destitute  persons.  These  do 
not  require  training;  their  habits  are  formed  already,  and  all  they 
require  is  support.  But  as  to  the  children,  something  more  is  necessary. 
You  want  to  furnish  him,  as  long  as  it  is  possible  to  do  so,  with  that 
which  is  the  life  and  soul  of  the  child,  and  that  is  a  home,  and  the 
surroundings  of  a  home,  the  training  of  a  home,  and  the  influence  of  .a 
mother.  The  thing  that  makes  his  little  eye  bright  and  his  little  heart' 
glad  is  to  be  treated  as  if  he  were  at  home,  surrounded  by  those  influences. 
Brought  under  these  influences,  they  will  make  good  citizens,  and  good 
fathers  and  mothers.  These,  sir,  are  the  reasons  why  I  am  in  favor  of 
a  departure  from  the  principle,  and  for  the  application  of  this  exception. 
And  I,  sir,  have  no  sectarian  feelings.  I  do  not  fear  to  allow  them  to  be 
taken  care  of  in  these  institutions  because  some  religious  instruction  may 
be  given  them.  The  State  is  in  no  danger.  It  has  not  been  in  the  past, 
and  it  will  not  be  in  the  future.  These  exaggerated  fears  never  should 
deter  any  man  from  giving  his  support  to  this  proposition,  even  assum- 
ing that  these  instituiioils  are  sectarian ;  that  they  are  trying  to  sap  the 
foundations  of  free  institutions.  It  is  only  a  flea-bite,  anyhow;  it  is 
only  a  small  portion  of  the  community  anyhow,  and  it  is  a  fact  that  the 
line  of  training  given  is  the  same  line  of  bringing  up  as  they  would 
have  received  from  their  natural  father  and  mother  if  they  had  been 
alive,  and  the  State  never  ought  to  descend  to  an  inquiry  into  what  were 
the  antecedents  or  religious  belief  of  the  parents  when  it  proposes  to  give 
the  child  aid  of  that  character. 

Mr.  FILCHER.  If  that  is  the  case,  why  do  you  not  favor  the  appro- 
priation of  the  School  Fund  for  sectarian  schools  ? 

Mb.  BARBOUR.  Because  the  State  cannot  afford  to  split  up  the 
School  Fund.  It  is  necessary  to  the  efiiciency  o(  the  schools  that  the 
fund  should  be  preserved  intact.  But  now  we  are  dealing  with  another 
matter.  The  State  undertakes  to  furnish  food  and  clothing  to  the  chil- 
dren, and  a  home  and  shelter,  that  is  the  difference.  If  the  parents  of 
that  child  lived,  and  they  had  chosen  to  bring  up  that  child  at  home, 
under  the  influences  there  with  which  they  chose  to  surround  it,  the 
State  could  not  have  any  objection  to  it.  The  principle  is  a  different 
principle.  As  I  understand  it,  the  State  does  not  exclusively  support  these 
children,  and  never  was  expected  to.  A  large  portion  of  their  support 
is  drawn  from  private  charity  that  is  given  to  these  particular  benev- 
olent men  and  women,  to  be  used  in  their  own  judgment  aud  their  own 
discretion.  I  do  not  believe  that  any  of  them  entertain  any  designs 
against  the  State  or  against  free  institutions.  Not  at  all.  I  do  not  sup- 
pose that  there  is  one  single  man  upon  this  floor  who  believes  that  there 
IS  anything  but  a  purely  disinterested  and  religious  impulse  that  causes 
them  to  do  this,  and,  therefore,  it  strikes  me  as  exceedingly  small,  thin 
prejudice  upon  which  this  opinion  is  based.  I  hope  this  exemption 
will  be  made,  and  I  hope  it  will  ^o  no  further,  because  the  rule  that 
applies  in  this  case  does  not  apply  in  others. 

previous  qcrstion. 

Mb.  VAN  DYKE.  Mr.  Chairman :  I  believe  the  committee  have 
heard  this  matter  discussed  sufficiently.     I  move  the  previous  question. 

Mr.  RRYNOLDS.  I  hope  the  gentleman  will  withdraw  the  motion 
for  one  moment. 

The  CHAIRMAN.  There  is  a  second  to  the  motion.  The  question 
is.  Shall  the  main  question  be  now  put? 

The  main  question  was  ordered,  on  a  division,  by  a  vote  of  61  ayes  to 
36  noes. 

The  CHAIRMAN.    The  Secretarv  will  read  the  amendment. 

Thb  SECRETARY  read: 

"  Insert  after  the  word  'State,'  in  line  seven,  as  follows:  'Provided, 
that  notwithstanding  anything  contained  in  this  or  any  other  section  of 
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this  Constitation,  the  Legislature  shall  have  the  power  to  grant  aid  to 
institutions  conducted  for  the  support  and  maintenance  of  minor  orphans, 
half  orphans,  or  abandoned  children,  or  aged  persons  in  indigent  cir- 
cumstances, such  aid  to  be  granted  on  a  uniform  rule  and  apportioned  to 
the  number  of  inmates  of  the  respective  institutions.'" 

The  amendment  was  adopted  by  ninety  affirmative  votes. 

Mr.  VACQITEREL.    Mr.  Chairman:   I  have  an  amendment  to  offer. 

Thi  secretary  read : 

"Add,  after  Mr.  Wilson's  amendment,  'Provided  further,  that  the 
State  shall  have  at  any  time  the  right  to  inquire  into  the  management 
of  such  institutions.' " 

Mb.  VACQUEREL.  Mr.  Chairman:  My  object  in  this  amendment 
is,  that  the  State,  as  has  been  said  by  Mr.  Wilson,  is  the  father  of  its 
children,  and  I  want  the  father  to  look  into  the  conduct  of  his  children. 
I  say,  if  a  corporation  receives  any  subsidies  from  the  State,  the  State 
has  the  right  to  control  the  corporation,  and  on  the  same  principle,  if  the 
State  appropriates  money  for  the  sapport  of  these  institutions,  the  State 
has  the  right  to  inquire  into  the  management  of  them;  not  to  direct 
them,  but  to  see  what  use  is  made  of  that  money  granted  by  the  State. 
I  hope  that  the  amendment  will  prevail. 

Mb.  McCONNELL.    Mr.  Chairman :   I  send  up  an  amendment. 

Thb  SECRETARY  read: 

"Amend  by  adding  after  the  word  'Legislature,'  in  the  tenth  line,  the 
following:  '  Provided,  that  no  sum  greator  than  fifty  dollars  shall  ever 
be  donated  by  the  State  to  any  one  orphan  or  person  per  annum.' " 

Mb.  FILCHER.    Mr.  Chairman:  I  second  the  amendment. 

The  CHAIRMAK.  The  first  question  is  on  the  amendment  oQered 
by  the  gentleman  from  San  Francisco,  Mr.  Vacquerel. 

The  amendment  was  adopted  by  an  affirmative  vote  of  ninety-one. 

Mb.  McCONNELL.  Mr.  Chairman :  It  occurs  to  me  that  fifty  dollars 
wonld  be  an  ample  sum  to  donate  to  each  and  everv  one  of  the  orphans 
of  the  State. 

Mb.  EDGERTON.  Do  you  think  fifty  dollars  will  support  a  child  for 
a  ye«rT 

Mb.  McCONNELL.    It  will  partly  support  a  child. 

Mb.  EDGERTON.  What  part  of  the  child  do  you  propose  to  support? 
[Laughter.] 

Mb.  FiLCHER.  Mr.  Chairman:  I  second  the  amendment  offered  by 
the  gentleman  from  Sacramento.  I  believe  there  should  be  a  limit.  The 
greater  evil  in  this  matter  comes,  perhaps,  from  the  wrangle  to  procure 
the  aid  rather  than  the  nature  of  the  aid  itself.  Heretofore,  if  I  have 
been  rightly  informed,  the  appropriation  has  not  averaged  that  much  a 
rear.  It  has  never  been  regulated  in  accordance  with  the  absolute  needs 
of  any  particular  institution.  It  has  never  been  shown,  to  my  knowl- 
edge, when  these  appropriations  have  been  ashed  for,  that  the  whole  of 
the  institutions  absolutely  needed  all  the  assistance  asked,  while  it  has 
been  true  that  in  many  instances  the  institutions  have  been  amply  able 
to  maintain  themselves.  Now,  sir,  I  am  in  favor  of  fixing  the  amount 
and  stopping  future  wrangles.  If  fifl^  dollars  is  not  the  rif[bt  sum 
change  it,  but  by  all  means  have  a  limit.  By  doing  so  we  will  drive 
away  the  lobby.  Different  Legislatures  have  grantM  different  sums — 
twenty  dollars,  forty  dollars,  and  lastly  seventy-five  dollars  and  one 
hundred  dollars;  and  this,  not  according  to  the  need,  but  according  to 
the  infiueiAe  that  was  brought  to  bear  on  members  of  the  Iiegislature  to 
make  the  amount  greater  or  less. 

behabks  of  hr.  bolfx. 

Mb.  ROLFE.  Mr.  Chairman :  I  am  opposed  to  this  limitation,  and  I 
hope  that  this  Convention  will  not  fix  any  limitation  in  this  matter.  °I 
believe  that  the  Legislature  is  just  as  good  a  judge  of  the  amount  that 
ought  to  be  appropriated  as  this  Convention  is.  Hero  we  are  laying 
down  a  rule  for  all  time.  The  Legislature,  in  its  judgment,  can  make 
these  regulations  every  two  years,  according  to  the  exigencies  of  the 
circumstances.  Now,  sir,  it  may  be  that  fifty  dollars  per  year  at  present 
is  enough,  but  I  do  not  know  of  any  abuse  of  this  discretion  that  the 
Legislature  has  ever  been  guilty  of.  I  do  not  know  that  (he  Legislature 
has  ever  been  accused  of  giving  the  orphans  any  too  much.  Now,  while 
fifty  dollars  may  be  amply  sufficient  at  present,  we  all  know  that  the 
purchasing  power  of  money  changes.  Fifty  dollars  ten  years  ago. would 
not  go  further  than  twenty-five  dollars  would  go  at  present,  and'  we  do 
not  know  but  in  the  next  few  years  the  purchasing  power  of  money  may 
decrease;  we  do  not  know  but  that  the  currency  will  be  inflated.  We 
hare  got  a  large  party  in  the  United  States  now  in  favor  of  an  inflated 
carrency.  It  might  be  that  the  currency  will  be  inflated  so  that  a  bushel 
of  money  would  not  buy  enough  hay  to  feed  a  cow.  I  hope  the  Con- 
vention will  take  into  consideration  the  fact  of  the  financial  condition  of 
the  country  at  this  time,  and  that  this  may  extend  for  a  hundred  years 
or  fifty  years.  I  certainly  hope,  sir,  that  this  limitetion  will  not  pass, 
and  I  do  not  believe  that  the  Legislature  will  abuse  this  discretion. 

RBUABKS  OF  UB.  BROWN. 

Mb.  brown.  Mr.  Chairman :  It  seems  to  me  that  there  should  be 
some  limitation  in  this  matter.  It  is  urged  that  the  Legislature  will 
know  just  as  well  as  this  Convention  knows.  It  may  be  that  the  Legis- 
lature will  know  just  as  well  what  should  be  constitutional  law  as  this 
Convention  knows,  but  there  is  pressure  sometimes  brought  to  bear  upon 
Legislatures  which  in  this  case  is  evidently  not  brought  to  bear  upon  us. 
There  will  be  pressure  brought  to  bear  upon  the  Legislature,  and  they 
might,  under  certain  great  influence,  act  different  from  what  is  demanded 
at  their  hands,  but  if  there  is  a  constitutional  limit  it  will  free  them 
from  this  class  of  embarrassment.  I  am  perfectly  satisfied  that  most 
men  would  wish,  under  such  circumstances,  some  constitutional  pro- 
vision for  their  protection.  I  can  see  nothing  wrong  in  it,  and  I  can  see 
oonsidenble  of  principle  that  is  right,  for  the  protection  of  right  with 
regard  to  this  matter. 


BBHABKS    OF    MB.   VAN    DTKE. 

Mb.  van  dyke.  Mr.  Chairman :  I  hope  this  amendment  will  not 
prevail.  Now,  as  has  already  been  stated,  these  orphans  have  to  be 
token  care  of,  either  by  the  State  or  by  private  charity ;  it  is  simply  a 
question  as  to  which  is  the  best  method — to  have  the  State  teke  care  of 
them  entirely,  or  to  appropriate  a  sufficient  amount  as  a  supplement  to 
private  charity.  In  any  event,  it  is  the  duty  of  the  State  to  take  care  of 
them,  and  it  seems  to  me  that  you  must  necessarily  leave  this  matter  to 
the  Legislature.  They  have  got  to  be  taken  care  of  by  the  Stete  if  we 
intend  to  live  in  a  civilized  country,  and  it  is  simply  necessary  to  ascer- 
tain how  much  the  State  must  donate  as  a  supplement  aid  to  private 
charity. 

BBHABKS  OF   MB.   BKERSTKCHEB. 

Mr.  BEERSTECHER.  Mr.  Chairman  :  I  hope  this  amendment  will 
not  pass.  If  we  propose  to  do  anything,  let  us  place  no  limit  upon  the 
Legislature.  As  nas  been  aptly  stated,  the  purchasing  quality  of  money 
changes.  Fifty  dollars  may  be  considerably  more  or  leas  to-day  than  it 
will  be  ten  years  from  now.  If  we  limit  them  to  fifty  dollars  we  give 
the  Legislature  no  discretion  at  all.  It  is  not  merely  a  matter  of  sym- 
pathy or  justice  towards  these  orphans,  but  it  is  a  matter  of  absolute 
necessity  under  the  existing  circumstances.  If  this  Constitution  goes 
into  force  and  effect,  and  this  aid  is  cut  off  from  these  orphans,  or  lim- 
ited to  the  paltry  sum  of  fifty  dollars  for  each  one,  then  these  children 
who  have  oeen  receiving  aid,  and  these  institutions  who  have  been 
receiving  donations  from  the  State,  will  be  cut  off  at  once,  and  they  will 
not  be  able  to  proceed  with  their  charities.  The  State  cannot  by  magic 
erect  orphan  asylums,  or  the  houses  neoessaiy  to  take  care  of  the  poor 
and  poverty  stricken.  It  tekes  time  to  do  these  things,  and  even  if^  the 
SUto  intended  to  do  it,  this  aid  must  continue  for  a  time,  and  it  must  con- 
tinue in  ite  present  form  if  we  do  not  desire,  by  a  simple  amendment, 
to  turn  these  poor  children,  these  fatherless  and  motoerless  orphans, 
upon  the  cold  charity  of  the  world ;  and  I,  for  one,  shall  never  vote 
for  anything  of  that  character.  I  believe  that  the  Legislature  is  quali- 
fied to  deal  with  this  question.  It  has  never  been  charged  that  the  Leg- 
islature has  been  corrupt  in  granting  this  aid,  and  I  oelieve  that  the 
matter  should  be  left  in  the  discretion  of  the  Legislature. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sacramento,  Mr.  McConnell. 

The  amendment  was  rejected. 

Me.  MoCALLUM.  Mr.  Chairman:  I  desire  to  offer  a  substitute  for 
the  section.  1  propose  to  offer  the  present  section  of  the  present  Consti- 
tution for  the  section  as  it  now  stands.  This  is  section  twenty-three  of 
the  old  Constitution. 

The  secretary  read : 

"No  money  shall  be  drawn  from  the  treasury  but  in  aocordance  with 
appropriations  made  by  law.  An  accurate  statement  of  the  receipts  and 
expenditures  of  the  public  money  shall  lie  attached  to  and  published 
with  the  laws  at  eve^  regular  session  of  the  Legislature." 

BEHABKS  OF  MB.  MCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman :  This  is  section  twenty-three 
of  the  present  Constitution.  The  Committee  of  the  Whole,  Mr.  Chair- 
man, have  seen  proper  to  reverse  the  action  of  the  Committee  on  Ijegis- 
lative  Department  upon  this  subject,  and  I  am  not  going  to  say  but 
what  the  Committee  of  the  Whole  may  have  done  right.  That  is  not 
the  question  now  before  us.  It  is  proper  to  say,  however,  that  the  main 
object  of  the  majority  of  the  committee  was  to  accomplish  the  very  point 
which  has  been  reversed  by  the  Committee  of  the  Whole.  It  was  that  class 
of  institutions  which  are  provided  for  in  the  amendment  of  the  gentleman 
from  San  Francisco,  Mr.  Wilson,  that  the  committee  had  in  view  to 
stop  appropriations  for,  intending  that  all  these  institutions  or  -class 
of  institutions  should  hereafter  be  managed  by  the  Stete.  Now,  as  this 
amendment  has  been  adopted,  it  is  an  invitetion,  it  is  a  suggestion  in 
itself  to  the  Legislature  hereafter  to  make  such  provisions,  cutting  out 
of  ii  appropriations  for  all  other  institutions  whatever  except  the  insti- 
tutions specified  in  the  amendment.  I  am  aware,  Mr.  Chairman,  that 
there  are  many  persons  who  are  opposed  to  appropriating  money  for 
agricultural  societies  and  district  fairs.  They  would  be  opposed  to  an 
appropriation  for  the  State  Fair,  though  I  believe  the  A^icultural 
Society  of  the  State  is  a  State  institution.  I  merely  refer  to  it.  It  has 
been  the  custom  heretofore  to  make  appropriations  for  district  societies 
to  a  limited  degree,  it  being  .claimed  that  they  were  as  much  entitled 
to  it  as  the  Stete  Society,  and  I  do  not  know  but  there  is  about  as 
much  reason  in  the  one  case  as  in  the  other.  My  object  is  not,  how- 
ever, to  advocate  that  there  should  be,  but  merely  to  present  this  point, 
that  inasmuch  as  we  have  now  changed  the  whole  object  of  the  amend- 
ment reported  by  the  Committee  on  Legislative  Department,  we  had 
better  leave  the  Constitution  as  it  was,  and  not  give  preference  to  any 

Particular  class  of  institutions  which  are  not  under  the  control  of  the 
tote.    Let  them  all  stand  alike.    Therefore  I  offer  this  amendment. 

THE   STATE   AORICCLTUBAI,  800IETT. 

Mb.  LARKIN.  Mr.  Chairman :  I  am  opposed  to  the  substitute  offered 
by  the  gentleman  from  Alameda.  The  proposition  embodied  in  the 
report,  in  section  twenty-two,  covers  a  variety  of  subjects.  The  only 
exception  I  think  this  Convention  desires  to  make  is  the  one  they  have 
already  made.  The  other  restrictions  upon  the  Legislature  are  deemed 
to  be  very  importent,  that,  "No  money  shall  be  drawn  from  the  treas- 
ury but  in  consequence  of  appropriations  made  by  law,  and  upon  war- 
rants duly  drawn  thereon  by  the  Controller;  and  no  money  shall  over 
be  appropriated  or  drawn  from  the  Stete  treasury  for  the  use  or  benefit 
of  any  corporation."  Right  there  is  the  question.  There  is  now  five 
thousand  dollars  appropriated  for  the  State  Agricultural  Society,  and 
the  Legislature  would  not  have  the  power  to  repeal  that  Act.  That 
appropriation  should  be  stricken  out.    I  do  not  believe  that  the  State 
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.  should  appropriate  any  money  for  State  agricultural  or  district  agricul- 
tural fairs;  thej  have  become  horse- racing  and  gambling  schemes. 

Mb.  HILBOBN.  Does  not  the  gentleman  know  that  not  one  cent  of 
the  money  can  be  used  for  horse-racing. 

Mb.  LAREIN.    That  is  the  principal  object  of  these  appropriations. 

Mb.  HILBORN.     Kot  one  dollar  can  be  used  for  horse-racing. 

Mr.  LARKIN.  But  the  object  is  to  encourage  that  class  of  gambling, 
which  should  be  stopped.  I  hope  the  section  will  remain  as  amended; 
that  this  Convention  will  determine  that  it  is  proper  in  its  present  form, 
and  not  strik;  out  the  section.- 

Mr.  HILBORN.  Mr.  Chairman :  I  wish  to  read  to  the  gentleman  a 
clause  in  the  Act  appropriating  money  for  the  State  Agricultural  Society. 
In  section  one  it  says :  "  The  money  so  drawn  by  each  society  shall  be 
used  for  the  purpose  of  paying  premiums  for  the  different  kinds  of  live 
stock,  and  the  various  agricultural,  mineral,  mechanical,  and  manufac- 
turing products  of  the  State,  and  for  no  other  purpose;  and  no  part 
whatever  shall  be  given,  in  any  contingency,  in  purses  for  horse-racing." 

Mb.  LARKIN.    The  principal  object  of  the  fairs  is  jobs  to  fleece  the 

Eublic.  I  am  opposed  to  the  State  paying,  directly  or  indirectly,  for 
orse-racing,  or  any  kind  of  gambling.  Let  them  stand  on  their  own 
bottom. 

Mr.  reed.  If  I  understand  the  gentleman  from  El  Dorado,  be 
says  the  object  of  the  fairs  is  to  put  up  jobs  to  fleece  the  public. 

Mr.  LARKIN.    I  say  it  baa  been  used  for  that  purpose. 

Mr.  REED.  I  pretend  to  say  it  is  a  slander  upon  the  Agricultural 
Societies  of  this  State.  I  know  whereof  I  speak,  and  I  know  that  the 
agricultural  people  of  tnis  State  would  deem  it  a  slander.  I  say  that 
not  one  dollar  has  ever  been  appropriated  for  horse  racing  that  has  ever 
been  given  by  this  State.  I  was  President  of  this  State  Agricultural 
Society  for  ten  yean,  and  I  know  the  charge  of  the  gentleman  to  be  a 
slander. 

Mb.  LARKIN.  The  gentleman  must  misunderstand  me  entirely.  I 
say  that  the  conduct  of  these  institutions  is  such  that  the  gamblers 
come  there. 

Mr.  REED.  Gamblers  come  to  camp  meeting  also.  I  would  ask  the 
gentleman  from  El  Dorado  if  he  ever  comes. 

Mb.  biggs.  Mr.  Chairman  :  I  had  the  honor  of  being  a  Director  of 
the  State  Agricultural  Society  for  six  years,  and  I  was  President  one 
year  when  we  had  no  appropriation  at  all,  and  I  most  emphatically 
declare  that  we  did  not  encourage  gambling  or  any  other  vice,  and  there 
was  never  one  dollar  of  State  money  appropriated  to  horse  racing. 

Mr.  REYNOLDS.  Mr.  Chairman :  I  hope  the  amendment  will  not 
be  adopted.  I  was  opposed  to  the  amendment  adopted  by  the  commit- 
tee, but  having  been  adopted  I  hope  it  will  be  allowed  to  stand.  There 
was  several  other  lying-in  hospitals  and  humbug  institutions  in  San 
Francisco,  that  by  one  means  or  another  obtained  appropriations  of 
money  to  private  institutions,, which  are  nothing  in  the  world  but  a 
grab.  I  do  not  know  but  they  are  as  bad  as  the  horse  races  are  rep- 
resented to  be  by  the  gentleman  from  El  Dorado.  But  now  that  we 
have  adopted  an  amendment  which  especially  excepts  the  orphan  asy- 
lums and  those  for  a(^  and  indigent  persons,  let  us  adhere  to  that  and 
exclude  all  other  institutions  for  the  purpose  of  grabbing  money  out  of 
the  treasury. 

Tai  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Alameda,  Mr.  McCallum. 

The  amendment  was  rejected. 

AQXD  AND  INDIOINT  FBIIALIS. 

Mb.  walker,  of  Tuolumne.    I  desire  to  offer  an  amendment: 

Thk  SECRETARY  read: 

"Add  to  Mr.  Wilson's  amendment :  '  Provided, that  institutions  having 
care  of  aged  indigent  females  shall  not  refuse  to  receive  such  on  appli- 
cation.' " 

RKUABKS  OF  UR.  WALKIB. 

Mb.  walker,  of  Tuolumne.  Mr.  Chairman:  I  offer  this  for  this 
reason:    The  amendment  of  Mr.  Wilson  says: 

"Provided, that  notwithstandinganythingcontained  in  thisorany  other 
section  of  the  Constitution,  the  Legislature  shall  have  the  power  to  grant 
aid  to  institutions  conducted  for  the  support  and  maintenance  of  minor 
orphans,  half  orphans,  or  abandoned  children,  or  aged  persona  in  indi- 
gent circumstances;  such  aid  to  be  granted  on  a  uniform  rule,  and 
apportioned  to  the  number  of  inmates  of  the  respective  institutions." 

Now,  8ir,4t  is  well  known  in  the  counties  of  this  State — some  of  the 
counties  I  can  positively  speak  for — there  are  three  or  four  indigent 
females,  ladies  very  aged,  that  are  absolutely — and  have  been  for  many 
rears— suffering  and  in  great  distress  for  the  want  of  a  proper  institution 
In  which  to  place  them.  I  can  speak  from  personal  knowledge  in  my 
own  county.  In  Tuolumne  County  the  Supervisors  have  met  on  several 
occasions,  and  I  have  been  called  in  to  consult  with  them  myself,  and 
we  have  found  it  utterly  impossible  to  take  care  of  them.  The  county  is 
so  small  thattheycoulcl  not  De  taken  care  of  and  respectably  supported  in 
connection  with  the  County  Hospital,  as  it  would  require  the  erection  of 
an  apartment  which  would  have  to  be  supplied  with  female  help.  There 
are  some  of  them  now  in  a  deplorable  condition.  Now,  sir,  I  am  satis- 
fied that  if  the  State  is  going  to  give  money  to  these  institutions,  there 
are  institutions  in  this  State  that  could  take  care  of  these  people,  and 
they  ought  to  be  compelled  to  take  them  in  if  they  receive  State  money. 
The  counties  having  one,  two,  or  three  of  these  people  could  make 
application  to  these  institutions,  and  they  would  be  compelled  to  receive 
them,  and  it  would  meet  with  the  hearty  support  of  every  person  in  the 
State.  I  hope  that  the  gentlemen  of  this  Convention  will  give  this 
matter  serious  consideration,  and  look  upon  it  in  the  light  that  I  hold  it 
myself.  There  are  very  few  who  are  acquainted  with  these  peculiar 
cases;  these  come  to  my  knowledge  professionally.  As  I  have  said, 
there  are  one  or  two  deplorable  cases  in  my  county,  and  we  have  not  been 
able  to  get  them  into  any  institution.    We  have  ladies  who  have  stood 


in  hi^h  position.  Their  friends  have  died  off  and  left  them  in  old  ag« 
in  this  deplorable  condition,  and  they  certainly  need  some  action  from 
this  Convention. 

Mb.  REYNOLDS.  I  move  to^ amend  it  so  that  it  shall  read:  "Pro- 
vided, that  institutions  having  the  care  of  orphans,  half  orphans,  aban- 
doned children,  and  aged  indigent  females,  shall  not  refuse  to  receive 
such,  upon  application." 

Mb.  WALKER,  of  Tuolumne.  Mr.  Chairman :  I  only  wish  my 
amendment  to  apply  to  those  institutions  that  have  charge  of  aged  and 
indigent  females.  I  would  not  expect  them  to  receive  aged  females  in 
an  orphan  asylum.  The  gentleman  misunderstands  me.  My  object  is 
to  have  these  institutions  that  are  taking  care  of  aged  and  indigent 
females  take  in  all  that  apply.  I  do  not  allude  to  men,  because  Uiey 
can  go  to  the  County  Hospital.  Under  the  gentleman's  amendment,  if 
they  should  make  application  to  an  orphan  asylum  they  could  not  be 
refused. 

RBHABKB  op  HB.  WILSON. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  It  seems  to  me  thai 
we  are  entering  upon  a  domain  that  we  are  not  entitled  to  enter  upon, 
by  adopting  such  an  amendment  as  that.  We  have  no  right  to  say  to 
these  institutions  how  they  shall  manage  their  affairs,  and  what  discre- 
tion they  shall  exercise,  provided  no  great  wrongs  or  improprieties  are 
committed.  Now,  the  amendment  of  the  gentleman  from  San  Francisco, 
Mr.  Vacquerel,  gives  the  State  the  right  to  inquire  into  the  management 
of  these  institutions,  and,  if  there  is  any  improper  management  or  abuse 
existing  there,  the  State  could  refuse  to  make  the  appropriation,  or  take 
such  other  action  as  mi^ht  be  necessary.  The  power  is  left  in  the  heg- 
islature  altogether.  This  merely  enables  them  to  give  aid,  and  the  Ijeg- 
islature  would  exercise  sound  discretion  every  time  it  would  give.  If 
any  institution  was  improperly  managed,  or  was  conducted  in  such  a 
manner  as  to  offend  the  public  morals,  they  would  receive  no  appropria- 
tion. But  to  say  that  every  institution  should  positively  receive  all 
applicants,  is  goiug  too  far.  Suppose  they  are  full.  That  is  a  good 
reason  for  refusing  to  receive  an  applicant,  and  yet,  under  the  amend- 
ment offered  by  the  gentleman  from  Tuolumne,  they  would  have  still 
to  receive.  They  might  have  to  go  and  employ  more  servants,  or  erect 
more  buildings.  There  are  various  reasons  why  the  institution  should 
not  be  compelled  to  take  all  that  make  application.  I  hope  the  amend- 
ment will  oe  lost,  and  that  when  these  institutions  show  that  they  are 
actually  supporting  these  children,  they  may  receive  aid.  I  do  not  think 
we  have  a  right  to  say  they  shall  receive  everybody  that  may  apply. 

BEMABKS  or  MB.  WALKBB. 

Mb.  walker,  of  Tuolumne.  Mr.  Chairman:  The  gentleman  will 
understand  that  perhaps  there  are  not  twen^-five  females  in  the  condi- 
tion which  I  state.  It  was  to  get  the  vote  of  my  people  for  the  Consti- 
tution. There  has  been  a  great  deal  of  feeling  in  this  matter,  and  I 
think,  in  this  particular  case,  where  there  are  so  few  persons  of  this 
class,  if  we  should  provide  that  when  they  make  application  to  those 
institutions  having  charge  of  that  peculiar  class  of  people,  they  should 
be  received,  it  would  take  that  distinctive  character  out  of  it;  it  would 
take  away  that  feeling  of  sectarianism.  For  instance,  a  church  or  pri- 
vate institution  may  be  opened  for  the  care  of  this  class  of  persons,  and 
will  receive  only  a  certain  class.  I  say  that  such  an  institution  has  no 
right  to  call  upon  the  State  for  money  for  its  support,  where  it  is  of  a 
distinct,  sectarian,  or  private  character.  Now,  if  they  will  open  their 
doors  and  make  it  of  such  a  public  character  as  to  receive  these  twenty- 
five  or  fifty  people,  then  they  have  grounds  for  applying  to  the  State  Tot 
money.  I  say  these  people  are  in  a  most  deplorable  condition,  and  I  do 
not  believe  that  these  institutions  are  unable  to  receive  these  few  indi- 
viduals. I  believe  that  they  are  supported  mostly  by  ladies,  and  I  am 
very  sure  they  would  not  object.  It  is  because  these  people  never  get 
to  them.  The  counties  never  send  them  forward.  I  wish  the  gentle- 
man to  observe  that  I  am  looking  out  for  the  future.  The  State  needs 
an  institution  of  this  kind,  and  this  will  be  a  stepping-stone.  I  think  if 
gentlemen  will  take  a  proper  view  of  it,  they  will  find  that  the  institu- 
tions would  make  no  objection  so  far  as  the  numbers  are  concerned,  for 
it  never  can  overrun  them,  and  it  would  place  the  thing  before  the  Legis- 
lature in  a  better  light.  The  people  of  my  county  would  understuid  it 
in  that  w^. 

M  R.  CAPLES.  Mr.  Chairman :  I  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Legislative  Department,  have  made  pro- 
gress, and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  r.  ii. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  ii.  President  Hoge  in 
the  chair. 

Roll  called,  and  a  quorum  present. 

Mr.  AYERS.  Mr.  President :  I  ask  for  a  correction  of  the  Journal  of 
yesterday's  proceedings.  I  find  my  name  among  the  absentees.  I 
was  not  absent.    I  was  here  all  day,  and  answered  to  my  name. 

Mr.  REYNOLDS.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Legislative  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thi  CHAIRMAN.  Section  twenty-three  and  pending  amendments 
are  before  the  committee.    The  Secretary  will  read. 
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Ta>  SECBETABY  read : 

"  Amendment  offered  by  Mr.  Walker  of  Tuolnmne : 

"Add  to  Mr.  Wilson's  amendment:  'Provided,  that  institutions  hav- 
ing care  of  aged  indigent  females  shall  not  refuse  to  receive  such  on 
application.' " 

"Amendment  to  the  amendment  offered  by  Mr.  Beynolds: 

"  Amend  the  amendment  so  as  to  read :  '  Provided,  that  institutions 
having  care  of  orphans,  half  orphans,  abandoned  children,  and  aged 
indigent  females,  shall  not  refuse  to  receive  such  on  application.'" 

Ms.  RETN0LD8.  I  wish  to  add  to  my  amendment  the  words,  "  In 
their  respective  institutions." 

Ma.  WALKER  of  Tuolumne.  Mr.  Chairman:  I  will  accept  the 
amendment. 

The  CHAIBMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

BIH^BKS  or  MB.   HAOKB. 

Ml.  HAGER.  Mr.  Chairman :  I  hope,  sir,  this  amendment  will  not 
prevail.  I  suppose  every  one  here  understands  these  asylums  are  not 
public,  but  private  institutions,  supported  mainly  by  the  self-imposed 
charity  of  those  who  have  hitherto  voluntarily  established  and  main- 
tained them.  In  San  Francisco  there  are  Protestant  and  Catholic  orphan 
asylums,  and  other  institutions,  which  have  been  in  existence  for  years, 
and  been  supported  entirely  by  private  charity,  long  before  the  State 
made  any  appropriation  to  aid  them.  The  habitations  which  have  been 
constructed  for  their  use  are  quite  insufficient  to  accommodate  the  whole 
State.    If  this  amendment  should  be  adopted  it  would  be  obligatory 

Xn  theseinstitutions,  if  they  received  any  aid  from  the  State,  to  admit 
(rho  might  apply,  which,  for  want  of  accommodations,  it  would  be 
impossible  to  do,  even  if  they  were  so  disposed,  and  necessarily  they 
would  have  to  close  their  doors  ajgfainst  all,  or  decline  all  State  aid.  They 
could  not  comply  with  the  conditions  imposed  upon  them  by  a  constitu- 
tiflhal  provision  as  proposed  by  this  amendment.  Whenever  the  State 
shall  establish,  and  take  the  management  of  orphan  asylums,  or  asylums 
of  any  kind,  for  the  unfortunate  or  indigent,  we  will  nave  the  right  as 
well  as  the  privilege  of  declaring  all  shall  be  provided  for.  But  whilst 
wc  are  dependent  upon  private  charity,  and  not  exclusively  on  State 
aid,  we  shouN  leave  the  management  to  those  who  have  constructed  the 
baildings  and  established  the  institutions. 

The  orphan  asylums  now  in  existence  have  not  been  established  by 
the  State,  but  by  such  funds  as  charitable  ladies  have  contributed  and 
solicited  from  charitable  individuals,  and  the  property  does  not  belong 
to  the  State.  Now,  the  amendment  offered  by  my  colleague,  if  it  should 
prevail,  would  close  up  these  institutions.  Suppose  the  State  should 
grant  fifty  dollars  per  year,  or  one  hundred  dollars,  as  the  case  may  be, 
per  capita,  it  would  not  be  sufficient  for  the  support  of  all  these  orphans. 
And  yet  you  would  say  that  unless  they  receive  every  applicant  they 
should  be  denied  all  aid  from  the  State.  At  the  last  session  of  the  Leg- 
islature the  appropriation  granted  to  aid  these  institutions  in  supporting 
these  children,  was  one  hundred  dollars  for  each  whole  orphan,  and 
seventy-five  dollars  for  each  half  orphan  and  abandoned  child.  Now, 
who  would  undertake  to  support  these  children,  to  clothe  and  feed  them, 
^ve  them  house  room,  employ  persons  to  attend  to  them  in  sickness  and 
in  health;  I  say  who  would  undertake  to  do  this  for  the  sum  of  sev- 
enty-five dollars  per  year  per  head?  I  doubt  whether  any  one  would 
attempt  such  a  thing. 

The  State  has  been  quite  liberal,  and  with  the  large  charities  of 
individuals,  the  children  have  been,  so  far,  well  taken  care  of.  A  hun- 
dred dollars  each  for  orphans,  and  seventy-five  dollars  each  for  half 
orphans  and  abandoned  children,  is  not  sufficient  for  their  entire  sup- 
port. And  why  should  you  make  it  compulsory  upon  these  private 
asylums  to  receive  every  one  that  applies,  or  else  deprive  them  of  this 
donation  T  It  would  be  exactly  right,  provided  the  appropriation  of  the 
State  was  adequate  to.,  the  support  of  the  inmates  without  any  other 
aid  from  any  other  quarter.  But  it  is  not  adequate.  Why  should  you 
say,  therefore,  that  the  orphan  asylums  in  the  City  of  San  Francisco 
should  receive  orphans  from  the  whole  State,  when  the  State  has  not 
built  these  bnildines,  when  the  State  does  not  maintain  them  except  in 
part,  and  the  buildings  themselves  are  inadequate  for  the  purpose  of 
supporting  all  the  orphan  children  in  the  State,  or  even  of  that  city.  I 
would  agree  to  the  amendment  if  the  appropriation  was  adequate  to  the 
support  of  these  children,  but  it  is  not  adequate,  and  you  have  no  right 
to  ask  private  individuals  to  pay  the  money  out  of  their  own  pockets  to 
support  all  that  may  apply,  in  order  to  get  the  State  appropriation. 
That  is  not  the  purpose  of  this  charity.  It  should  not  be  the  purpose 
of  any  amendment  to  compel  any  asylum  to  do  that  thing  unless  the 
State  apropriation  is  made  sufficient  to  enable  them  to  do  it.  I  hope 
the  amendment  will  be  voted  down. 

Mb.  walker,  of  Tuolumne.  Mr.  Chairman :  I  wonld  ask,  if  the 
State  considers  it  necessary  that  these  institutions  shall  take  sole  care  of 
the  orphans,  etc.,  and  contribute  money  sufficient  for  that  purpose, 
whether  or  not  these  institutions  do  not  become  quasi  institutions  of  the 
State? 

Ms.  HAGEB.  The^  do  so  far  aa  the  State  aid  is  concerned.  But  it 
is  a  partial  aid,  as  I  said;  if  the  aid  was  sufficient  for  the  entire  support 
of  tne  orphans,  then  it  would  be  all  right.  These  buildings  cannot 
accommodate  more  than  fifty  or  one  hundred  apiece.  They  have  not 
the  room.  They  are  limited  in  their  capacity.  Why  would  you  com- 
pel them  to  do  that  which  it  is  impossible  to  do  ? 

Me.  walker.  It  would  not  be  considered  impossible.  If  these 
institutions  are  going  to  take  it  upon  themselves,  the  supposition  is  that 
they  will  erect  buildings  to  accommodate  all. 

Mb.  HAGER.    How  can  they  do  it? 

Mb.  walker.  We  have  voted  that  the  State  shall  contribute 
sufficient  money. 

Mb.  HAGER.    The  State  has  not  contributed  one  dollar  towards  the 


building  of  the  orphan  asylums  of  the  City  of  San  Francisco.  They 
were  put  up  by  private  charity.  They  have  not  the  capacity  to  accom- 
modate all  that  apply  at  this  time.  'They  have  no  funds  to  build  with, 
and  all  that  the  State  has  appropriated  hitherto  is  not  sufficient  to  main- 
tain them.  Why  ask  them  to  do  that  which  they  cannot  do?  If  the 
amendment  went  so  far  as  to  provide  buildings  it  would  be  all  right. 
But  it  does  not.  Wh^,  then,  ask  them  to  do  what  is  impossible  unless 
you  wish  to  close  their  doors ;  because  I  am  sure  they  will  not  under- 
take to  do  that  which  they  cannot  do. 

BBHABKS  or  KB.  BIDDT. 

Mb.  REDDY.  Mr.  Chairman :  It  seems  that  the  result  of  this  amend- 
ment would  be  to  take  from  the  managers  of  these  institutions  the  dis- 
cretion as  to  who  they  will  receive.  As  I  understand  this  measure,  it 
would  only  be  necessary  for  any  person  to  make  an  application,  claim- 
ing that  they  were  within  the  description  given,  and  if  they  were 
refused,  that  will  be  cause  for  the  Ijegislature  to  refuse  to  make  any 
:-i: — »_-»!...• — .:....: —      XT —  ;■ i.  me  that  this  would 


appropriation  for  the  institution.  ■  Now,  it  seems  to  m 
place  the  institution  entirelv  at  the  mercy  of  its  enemi 


it  is  necessary  to  give  that  discretion  to  the  managers  of  these  institu- 
tions, in  any  view  of  the  case.  Would  it  be  proper  for  any  such  an 
institution  to  receive  a  woman  without  knowing  anything  about  her, 
about  her  previous  character,  or  know  whether  she  was  a  proper  person 
to  be  associated  with  children,  or  not?  Certainly  such  a  measure  as  this 
would  tend  to  destroy  the  usefulness  of  the  whole  institution,  if  I  under- 
stand the  measure  correctly. 

Mr.  walker,  of  Tuolumne.  It  does  not  propose  to  put  these 
women  in  the  orphan  asylums. 

Mb.  REDDY.  Mr.  Chairman :  That  is  the  way  I  understand  it  I 
do  not  understand  that  the  section  is  eo  worded  as  that  the  aged  female 
must  make  application  to  an  institution  provided  for  that  class  of  people 
especiallv. 

Mr.  WALKEB.    That  is  the  provision. 

Mb.  BEDDY.  Then  I  will  abandon  the  ground  I  have  been  going 
over  and  take  another  view  of  it.  Certainly,  they  must  first  provide 
accommodations,  and  after  they  have  accommodations  they  must  receive 
them ;  but  they  are  compelled  to  do  so  under  the  amendment;  they  are 
compelled  to  receive  the  person,  and  they  are  to  receive  a  small  stipend 
for  the  maintenance  of  these  persons,  but  nothing  for  the  building. 
Each  institution  is  compelled,  under  the  law,  to  receive  any  person  who 
may  make  application. 

Mb.  WALKEB.  The  supposition  is  that  the  Legislature  will  make 
provision  for  these  emergencies. 

Me.  BEDDY.    For  buildings? 

Mb.  walker.  If  an  orphan  asylum  refuses  to  receive  an  orphan 
what  is  to  become  of  these  orphans?  It  is  proposed  to  make  these  insti- 
tutions quasi  institutions  oi^  the  State.  I  want  to  make  them  the 
institutions  of  the  State.  I  am  in  full  and  hearty  support  of  the  insti- 
tutions, but  I  want  to  enable  every  place  in  the  Sbite  to  enjoy  the  benefits 
of  them. 

Mr.  REDDY.  I  did  not  understand  the'  measure  so  when  I  first 
addressed  myself  to  it.  Your  idea  is  that  there  shall  be  ample  provision 
made  to  enable  these  institutions  to  erect  buildings  and  furnish  them  ? 

Me.  walker.    If  it  becomes  necessary. 

Mb.  REDDY.  And  who  will  own  the  buildings  then,  the  institution 
or  the  State? 

Mb.  walker.    That  is  for  the  Legislature  to  decide. 

Me.  REDDY.    Then  I  have  nothing  more  to  say. 

BUI  ARKS  OF  ME.  BETKOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman ;  I  am  sure  if  the  abandoned  chil- 
dren and  the  orphans  and  the  half  orphans  have  understood  what  an 
immensity  of  political  reputation  depended  upon  their  existence,  they 
would  be  abandoned  for  life.  I  am  sorry  to  see  such  a  wonderful  sensi- 
tiveness, and  if  there  is  any  compensation  for  having  been  cut  off  from 
making  my  little  speech  this  morning  by  the  previous  question,  it  is 
that  forty-seven  other  gentlemen,  whose  desks  are  so  full  of  manuscript 
on  the  subject,  that  they  cannot  get  the  lids  down,  were  likewise  cut  off. 
Now,  sir,  I  am  in  favor  of  this  amendment,  because  these  wonderful 
institutions,  which  have  such  a  paternal  care  over  the  orphan  and  the 
half  orphan  and  the  abandoned  child  and  the  old  woman,  having 
received  now  the  benefit  of  State  appropriations — all  they  can  get  out  of 
the  Legislature — ought  to  assume  some  of  the  responsibility.  Mr. 
Chairman,  there  is  not,  within  the  boundaries  of  the  State  of  Califor- 
nia, but  one  institution  where  there  is  any  power  by  law  under  which 
you  can  place  an  orphan  within  their  walls.  For  all  that  is  on  your 
statute  books,  the  streets  may  be  full  of  orphans  and  abandoned  children, 
and  no  power  on  earth  could  compel  an  institution,  except  one,  to 
receive  one,  notwithstanding  the  appropriations  by  the  State.  But  what 
I  wish  to  accomplish  by  the  amendment  which  the  gentleman  from 
Tuolumne  has  accepted,  is  that  we  shall  provide  that,  when  the  Legis- 
lature has  enacted  a  law,  giving  them  an  appropriation  under  certain 
regulations,  that  it  shall  be  compulsory  upon  them  to  receive  all ;  they 
must  receive  them.  If  they  are  going  to  assume  the  care  of  the  orphans 
to  the  exclusion  of  the  State,  let  us  provide  by  law  that  they  must  do  it. 
Why  not  7    I  see  no  reason. 

And  further,  Mr.  Chairman,  a  good  deal  was  said  this  morning  of  the 
cost.  It  was  cheaper  to  do  it  this  way  than  it  was  the  other.  I  will 
allude  to  a  single  institution  that  haa  been  kept  out  of  politics.  Thank 
God,  there  is  one  in  the  State !  and  thank  God,  also,  that  it  is  in  the  City 
and  County  of  San  Francisco  1  I  refer  to  the  City  and  County  Alms- 
house. Sir,  there  is  a  model  institution.  It  is  the  only  one  where  there 
is  any  power  to  put  an  orphan.  And  what  is  the  result?  Why,  sir,  that 
notwithstanding  all  of  the  orphan  asylums  all  over  the  State,  that  insti- 
tution that  was  designed  only  for  the  aged  and  infirm,  contained,  on  the 
average,  during  last  year,  sixty  children,  and  has  at  present  seventy-five. 
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Why  ?  Because  the  other  institutions  in  the  City  of  San  FranciscO  would 
not  receive  them;  because  there  is  power  to  put  them  into  that  institu- 
tion. And  as  to  the  cost..  It  costs  but  little  more  to  put  them  there  than 
the  State  now  appropriates  to  the  orphan  asylums.  I  am  opposed  to  this 
whole  business,  because  I  believe  that  the  State  should  care  for  its 
orphans.  It  is  sound  in  theory,  and  it  cannot  be  wrong  in  practice.  I 
forgot  to  say  that  it  cost  in  that  institution  but  one  hundred  and  forty- 
six  dollars  per  year  per  head,  and  that  is  but  little  more  than  the  State 
appropriates  to  the  orphan  asylums.  There  is  no  doubt  that  the  correct 
principle  is  that  the  counties,  and,  if  we  had  township  organixations  in 
this  State,  the  townships,  should  take  care  of  the  mdigcnt  and  the 
orphans.  I  hold  that  it  would  be  better  for  the  orphans  to  be  raised  in 
the  communities  where  they  belong — in  the  communities  and  among 
.  the  friends  of  their  youth,  where  they  are  bom.  I  hold  that  the  com- 
munity itself  will,  in  an  awkward,  stumbling  way,  raise  these  children 
better.  They  will  send  them  to  the  public  schools  with  the  other  chil- 
dren. They  will  grow  up  there  with  the  other  children,  and  when  they 
become  of  age  they  will  have  a  local  habitation  and  a  home  among  their 
acquaintances,  an  acquaintance  among  men  of  enterprise,  an  acquaint- 
ance with  the  world,  and  will  be  much  better  off  than  being  herded  in 
the  large  institutions  now  paid  by  the  State. 

Mb.  REDDY.  I  rise  to  a  point  of  order.  The  matter  being  dis- 
cussed by  the  gentleman  now  was  fully  discussed  this  morning. 

Mr.  REYNOLDS.  I  am  willing  to  stop  if  it  will  injure  any  of  the 
reputations  of  these  gentlemen. 

Mb.  JOYCE.    What  institution  did  you  refer  to  as  being  a  model? 

Mb.  REYNOLDS.  I  referred  to  the  City  and  County  Almshouse  of 
San  Francisco. 

Mr.  JOYCE.  Do  you  know  anything  about  the  money  he  spent  here 
last  Winter,  trying  to  get  into  office? 

Mb.  REYNOLDS.  Do  you  know?  How  do  you  know  anything  of 
it?    I  do  not  know  anything  about  it;  and  having  been  kept  out  of 

r>litics  is  sufficient  reason  for  the  success  of  the  institution.  The  rerhark 
make  is  that  it  can  be  done.  I  wish  now  that  these  institutions  simply 
be  held  responsible;  and  that  there  be  some  power  to  compel  them  to 
receive  and  take  care  of  the  orphans  of  the  State,  if  they  are  to  be 
intrusted  with  that  duty  by  the  Stato  and  are  to  be  paid  by  the  State 
for  it. 

srsECB  or  ui.  balk. 

Mb.  hale.  Mr.  Chairman  and  gentlemen  of  the  committee :  This 
is  a  matter  of  much  importance  that  we  are  dealing  with,  and  I  trust 
that  we  shall  deal  with  it  with  prudence.  I  think  it  makes  a  difference 
of  a  good  many  thousand  votes,  and  I  address  this  to  those  gentlemen 
who  are  desirous  that  the  people  may  adopt  the  Constitution  which  we 
may  pass  upon  here.  Now,  the  question  as  it  stands,  if  I  correctly 
understand  it,  is  that  section  twenty-two  is  not  emasculated.  It  is  added 
to.     Section  twenty-two  runs  thus : 

"  Sec.  22.  No  money  shall  be  drawn  from  the-  treasury  but  in  con 
sequence  of  appropriations  made  by  law,  and  upon  warrants  duly  drawn 
thereon  by  the  Controller ;  and  no  money  shall  ever  be  appropriated  or 
drawn  from  the  State  treasury  for  the  use  or  benefit  of  any  corporation, 
association,  asylum,  hospital,  or  any  other  institution,  not  under  the 
exclusive  management  and  control  of  the  State  as  a  State  institution, 
nor  shall  any  grant  or  donation  of  property  ever  be  made  thereto  by  the 
State.  An  accurate  statement  of  the  receipts  and  expenditures  of  public 
moneys  shall  be  attached  to  and  published  with  the  laws  of  every  regu- 
lar session  of  the  Legislature." 

As  I  understand,  no  part  of  that  has  been  stricken  out,  but  an  amend 
ment  has  been  adopted,  which  reads  in  this  wise — that  is,  by  adding  at 
the  end  of  the  section,  after  the  word  "State,"  this:  "  Provided,  that, 
notwithstanding  anything  contained  in  this  or  any  other  section  of  this 
Constitution,  the  Legislature  shall  have  the  power  to  grant  aid  to  insti- 
tutions conducted  for  the  support  and  maintenance  of  minor  orphans, 
half  orphans,  or  abandoned  children,  or  aged  persons  in  indigent  cireum- 
stanoes,  such  aid  to  be  granted  on  a  uniform  rule,  and  apportioned  to  the 
number  of  inmates  of  the  respective  institutions." 

Now,  that  has  been  adopted  by  the  Committee  of  the  Whole,  and  I 
shall  assume,  as  I  believe  it  has  been  done  in  good  faith,  that  it  is 
expressive  of  the  sense  of  the  committee.  Now,  the  pending  amend- 
ment, if  I  understond  it,  reads  this  way,  by  adding  to  Mr.  Wilson's 
amendment:  "  Provided,  that  institutions  having  care  of  orphans,  half 
orphans,  abandoned  children,  and  aged  indigent  females,  shall  not  refuse 
such  on  application  to  their  respective  institutions." 

I  do  not  know  who  is  the  author  of  the  last  amendment,  but  I  would 
suggest  to  him  that  in  order  to  make  it  conform  to  the  amendment 
already  adopted,  that  the  word  "female"  should  be  stricken  out,  and 
the  word  "  persons"  substituted  for  it.    Will  the  gentleman  accept  it? 

Mb.  walker,  of  Tuolumne.  I  do  not  think  it  is  necessary.  The 
County  Hospitals  take  care  of  all  indigent  males. 

Mb.  hale.  Mr.  Wilson's  amendment  provides  for  "orphans,  half 
orphans,  or  abandoned  children,  or  aged  persons  in  indigent  circum- 
stances." 

Mb.  walker.  I  think  it  would  defeat  the  whole  object  in  view. 
I  tried  to  explain  that  there  was  a  small  number  of  old  infirm  indigent 
females,  who  are  now  left  entirely  without  support,  and  in  a  most 
deplorable  condition.  My  object  is  to  have  these  particular  females 
taken  care  of. 

Mb.  hale.  Your  purpose  is  to  require  that  they  shall  be  received 
without  distinction. 

Mb.  walker.  Of  course.  There  is  no  distinction,  in  my  mind; 
they  are  all  in  need. 

Mb.  hale.  Of  course,  if  it  be  not  agreeable  to  the  gentleman,  I  do 
not  wish  to  urge  it.  I  am  in  favor  of  tho  amendment  with  the  sug- 
gestion that  I  iiave  offered,  so  that  it  will  apply  to  indigent  persons 
whether  male  or  female. 


Mb.  walker.  I  do  not  presnme  that  MK  Wilson's  amendment 
provides  for  indigent  persons. 

Mb.  hale.  Yes,  it  does.  I  will  read  it  again ;  "  Provided,  that  not- 
withstanding anything  oonteined  in  this  or  any  other  section  of  this 
Constitution,  the  Legislature  shall  have  the  power  to  grant  aid  to  insti- 
tutions conducted  for  the  support  and  maintenance  of  minor  orphans, 
half  orphans,  or  abandoned  children,  or  aged  persons  in  indigent  cir- 
cumstances." 

Mb.  walker.    I  see  it  does. 

Mb.  hale.    Now  will  you  accept  the  amendment? 

Mb.  walker.    No,  sir.    That  is  not  my  object. 

Mb.  WHITE.  Under  your  amendment  could  the  fourteen  thoasand 
people  who  were  starving  in  San  Francisco  last  Winter  get  into  the 
orphan  asylums  ? 

Mb.  hale.  I  do  not  know  whether  they  could  or  not.  I  am  dis- 
cussing the  question  from  the  standpoint  of  the  committee's  action. 
Now,  what  was  the  object  of  the  Committee  on  the  Legislative  Depart- 
ment? The^  have  little  opportunity  to  explain  the  motives  of  their 
report  on  this  floor  thus  far.  It  was  this:  that  while  we  recognize  the 
fact  that  the  orphans,  and  half  orphans,  and  abandoned  children,  and 
aged  persons  in  indigent  circumstances  spoken  of  are  properly  the  wards 
of  the  State;  that  they  are  entitled  upon  every  just  consideration  to 
receive  the  support  of  the  State ;  yet  the  purpose  was  to  secure  it  to  bo 
done  under  general  law,  and  upon  terms  that  should  be  equals  and  con- 
ducted in  8t«to  institutions,  so  that  the  money  which  is  drawn  from  the 
treasury  might  be  applied  to  all  those  persons  in  the  classes  enumerated 
wherever  they  might  be  in  the  State.  That  was  the  policy  of  the  com- 
mittee. Now  the  Committee  of  the  Whole  has  modified  this  to  the 
extent  of  allowing  this  system  of  supporting  the  orphans  in  private 
institutions  to  be  continued,  and  providing  that  the  Stete  treasury  shall 
bear,  in  part,  the  expenses  of  such  support. 

Mb.  WALKER.  I  will  accept  that  amendment  proposed  by  the 
gentleman. 

Ms.  hale.  Mr.  Chairman:  I  still  say  with  this  amendment,  as  it 
now  stands,  we  will  accomplish  the  purpose  in  this  way:  while  by 
your  action  you  have  allowed  this  duty  of  supporting  them  to  be  taken 
by  private  institutions,  this  amendmentaimsat  this  result,  (hat  wherever 
these  wards  may  be,  whether  in  San  Franciscoj  San  Diego,  or  Siskiyou, 
in  Placer  or  Monterey,  wherever  they  may  be,  they  sh^l  have  a  eight 
to  go  to  these  institutions,  and  be  permitted  entrance  there,  and  be  sup- 
ported upon  equal  terms  with  the  others. 

Mb.  BIGOS.     Does  not  that  take  in  Chinese  women  and  children? 

Mb.  ROLFE.    Chinese  prostitutes? 

Mb.  hale.  I  do  not  know  how  that  may  be.  It  will  bedetormined 
by  law.  The  State  owes  as  a  duty  a  guardianship  to  its  wards.  No 
gentleman  will  deny  that  it  is  a  duty.  You  have  decided  that  you  will 
perform  this  duty  through  these  private  institutions.  Suppose  there  be 
six  persons  in  the  county  where  I  reside.  By  what  right  can  they  go  to 
these  institutions  and  demand  entrance?  By  none  whatever,  "niere 
is  no  power  to  place  an  osphan  in  one  of  these  institutions  except  the 
management  of  the  institution  upon  their  own  sweet  will  see  fit  to  do  it. 
The  amendment  seeks  to  remedy  this  evil.  Since  the  Stato  proposes  to 
allow  these  institutions  the  charge  of  the  orphans,  and  proposes  to  pay 
for  their  support,  all  the  wards  of  the  Stato  should  have  the  benefit  of 
the  money. 

Mb.  HAGER.  The  amendment  already  adopted  provides  that  the 
aid  shall  be  granted  on  a  uniform  rule.  It  does  not  apply  to  one  any 
more  than  another. 

Mb.  hale.  But  suppose  we  have  no  such  institution  in  Placer 
.  County?    How  can  they  get  into  institutions  in  San  Francisco? 

Mb.  HAGER.    You  cannot 

Mb.  HALE.  The  policy  is,  that  since  the  Steto  pays  for  it,  all  per- 
sons in  like  necessitous  circumstances,  wherever  they  may  live,  snail 
have  the  benefit  of  that  fund  and  have  the  right  to  entrance  and  support 
there.  I  appeal  to  the  sense  of  justice  of  this  committee,  is  not  this 
ri^ht?  I  am  not  one  of  those  who  agree  with  the  policy  of  the  com- 
mittee here,  to  substitute  private  charitable  institutions  to  perform  the 
duty,  but  having  adopted  that,  is  it  not  right  that  you  should  give  all  of 
them  the  right,  the  common  right  of  entrance  there  and  of  support? 
I  ask  every  gentleman  to  weigh  this  matter  well,  and  I  implore  you  to 
dothisact  of  justice.  We  have  had  orphans  and  indigent  persons  in  our 
county,  and  have  had  no  place  to  put  them.  Why  ?  Because  the  Stato 
has  none.  Because  of  this  system  of  appropriating  money  to  these  pri- 
vate institutions,  there  is  no  public  asylum  in  the  State.  The  State  nas 
none,  never  has  had,  and  never  will  have,  so  long  as  you  have  this  sys- 
tem. But  you  have  adopted  it,  and  as  an  act  of  justice,  I  hope  that  the 
committee  will  adopt  this  amendment,  and  provide  that  all  these  per- 
sons, wherever  they  may  live  in  the  State,  shall  have  a  common  right  of 
entry  and  support  in  these  institutions,  and  it  strikes  me  that  the  ends 
of  justice  win  be  accomplished. 

BEMABKS  or  HB.   rB^HAN. 

Mb.  FREEMAN.  Mr.  Chairman :  It  seems  to  me  that  the  amend- 
ment now  proposed  is  only  an  adroit  move  to  defeat  the  action  of  this 
committee,  resolved  upon  this  morning.  If  it  were  true  that  the  State 
proposed  to  appropriate  for  these  institutions  a  sufficient  sum  for  the 
maintenance  of  all  the  orphans,  half  orphans,  and  abandoned  children, 
then  there  would  be  a  reason  why  every  applicant  should  be  admitted ; 
but  the  Stato  has  not  proposed  to  do  anything  of  that  kind.  She  only 
proposes  to  pay  a  portion  of  the  expenses  which  the  institutions  are  now 
compelled  to  maintain,  and  now,  as  a  condition  of  her  paying  a  portion 
of  the  expenses  which  are  ordinarily  incurred  in  these  Institutions,  she 
insists  that  they  shall  assume  an  obligation,  the  extent  of  which  cannot 
be  measured. 

Me.  lewis.    Does  the  provision  adopted  this  morning  prescribe  the 
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amount  the  State  may  pay  ?    Does  it  not  leave  it  to  the  Legislature  to 
pay  anything  that  is  necessary? 

Mr.  freeman.  Yes,  sir.  The  proposition  adopted  this  morning; 
might  causa  the  Legislature  to  make  an  adequate  compensation,  but  it 
is  not  to  be  expected  that  the  Legislature  is  going  to  donate  to  these 
institutions  the-fuU  amount  necessary  for  their  support.  But  it  seems  to 
roe  that  the  point  must  be  reached  in  every  institution  when  that  insti- 
tution is  full,  and  when  it  is  full  I  do  not  understand  how  it  can  accom- 
modate any  more.  For  instance,  we  have,  within  a  short  distance  of 
this  building,  an  orphan  asylum.  It  is  capable,  I  will  assume,  of  accom- 
modating filfty  orphans.  It  may  be  full.  Every  orphan  may  be  accom- 
modated there  that  can  possibly  be  accommodated,  and  yet,  under  the 
provisions  of  this  amendment,  that  institution  has  no  right  to  any  appro- 
priation unless  it  shall  take  every  other  orphan  which  shall  thereafter 
apply.  In  other  words,  it  must  agree  to  do  that  which  no  institution 
can  do,  to  bring  itself  within  the  section  as  agreed  upon  this  morning, 
if  this  amendment  is  adopted.  Another  feature  of  the  amendment  is  its 
broad  character.  They  must  admit  every  orphan  and  every  abandoned 
child  that  applies.  Under  the  provisions  of  that  clause,  it  would  be 
necessary  for  them  to  admit  an  orphan  twenty  years  of  age,  that  is  fully 
capable  of  maintaining  itself.  Tne  truth  is,  that  these  men  who  are 
controlling  these  institutions  understand  them  better  than  we  do.  They 
have  to  take  into  consideration  who  are  proper  persons  to  be  admitted 
there;  and,  again,  it  seems  to  be  manifest  that  there  are  orphans  or 
children  in  the  State  whose  moral  character  is  such  that  an  histitution 
of  that  kind  could  not  afford  to  admit  them  indiscriminately — whose 
moral  character  is  such  that  it  would  operate  badly  upon  the  other 
inmates  of  the  institution.  This  discretion  of  who  shall  be  admitted 
and  rejected,  must  necessarily  be  left  to  the  persons  who  maintain  these 
institutions.  I  am  asked  what  is  to  becotne  of  themT  I  do  not  know 
what  is  to  become  of  them.  It  must  be  one  of  the  ideas  of  this  Conven- 
tion that  we  shall  shut  off  and  shut  up,  as  far  as  possible,  the  charities 
of  the  State.  We  have  already  adopted  a  section  which  will  close  the 
doors  of  the  treasury  to  many  worthy  charities.  We  have  cut  off  all 
appropriations  for  benevolent  societies,  and  yet,  because,  under  the  lim- 
ited language  of  this  amendment  as  it  has  now  been  adopted,  we  cannot 
find  a  place  to  put  these  persons,  it  is  urged  that  this  matter  should  be 
made  more  objectionable  than  it  is  now. 

BPXICB   or   UK.   BKIBSTXCHIB. 

Mb.  BEEBSTECHER.  Mr.  Chairman,  and  gentlemen  of  the  com- 
mittee :  It  seems  to  me  that  the  true  criterion  of  this  whole  matter  is 
.  that  of  limit.  The  gentleman  from  San  Francisco,  Mr.  Reynolds,  savs 
that  by  the  amendment  we  have  already  adopted,  we  have  placed  the 
orphans  exclusively  in  the  control  of  these  institutions.  "  Exclusively"* 
is  the  word  that  the  gentleman  from  San  Francisco  uses.  The  gentle- 
man is  mistaken,  we  have  not  attempted  to  place  the  care  of  the 
orphans  and  indigent  persons  exclusively  under  the  control  of  these 
private  institutions.  Kow,  there  is  a  yast  difference  between  these  pri- 
vate institutions  and  institutions  that  are  maintained  and  cared  for  by 
the  State,  and  the  difference  arises  exactly  upon  the  point  of  limit. 
These  private  institutions  receive  aid  for  the  persons  tbey  have  actually 
cared  Mr.  The  basis  of  the  aid  is  the  number  taken  care  of,  and  there- 
fore it  cannot  be  anyinjury  to  the  State.  If  the  institution  says,  "  We 
will  take  care  of  one  hundred  orphans,"  or,  "We  will  take  care  of  two 
hundred  indigent  persons" — for,  in  the  one  case,  the  State  pays  for  the 
one  hundred  orphans,  and  in  the  other  case  it  pays  for  the  two  hundred 
indigent  persons — it  does  not  pay  for  any  more  than  are  taken  care  of. 
If  the  private  institution  limite  it«  numbers,  it  thereby  simply  limits  the 
amount  of  the  appropriation ;  and  who  has  got  anything  to  complain  of? 
If  it  limits  the  amount  of  the  appropriation,  certainly  the  State  cannot 
complain.  They  have  a  right  to  place  a  limit  upon  the  number  of  per- 
sons they  take  care  of,  and  they  have  a  right  to  say  what  kind  of  persons 
they  will  take  care  of.  The  State  can  only  say :  "If  you  do  not  take 
care  of  a  certain  class  of  persons,  we  will  give  you  nothing  at  allj"  but, 
after  the  class  has  been  disposed  of,  the  institution  has  the  right  to  say 
how  many  tbey  can  accommodate,  and  the  State  cannot  complain, 
whether  they  tsJce  careof  a  greater  number  or  a  less.  There  is  always  a 
limit  to  the  capacity  of  private  institutions,  but  there  is  no  limit  to  the 
capacity  of  State  institutions,  in  a  certain  sense.  The  State  must  take 
care  of  all  of  its  poor,  of  its  orphans,  of  its  indigent,  and  of  its  sick.  It 
is  a  duty  that  properly  belongs  to  the  State,  and,  where  charitable  insti- 
tutions, benevolent  institutions,  or  hospitals  established  by  private  enter- 
grise,  see  fit  to  take  the  burden  off  the  shoulders  of  the  State,  and  the 
tate  says  that, "  By  reason  of  your  doing  that  which  properly  belongs  to 
us,  we  will  give  you  a  certain  amount  of  aid  for  every  person  that  you  take 
care  of,"  they  have  a  right  to  say  how  many  persons  they  will  take  care 
of,  and,  consequently,  will  see  just  exactly  bow  much  aid  they  propose  to 
appropriate.  There  is  no  harm  done,  there  is  no  injury  done  to  the 
State,  and  there  is  no  wrong  done  to  the  institution.  There  are  many 
reasons  why  these  institutions  should  have  the  right  to  say  who  should 
be  admitted  within  their  quarters,  why  they  should  have  the  right  to 
say  how  many  persons  shall  be  admitted,  and  if  the  institutions  ore  not 
properly  conducted,  all  the  State  can  do  is  simply  to  say:  "We  will 
give  you  no  aid.  We  will  cut  off  the  aid  entirely."  Under  these  cir- 
cumstances they  certainly  have  a  right  to  designate  who  and  how  many 
they  will  take.  I  cannot  favor  that  kind  of  an  amendment.  The 
amendment  which  has  already  been  adopted  does  not  place  itexclusively 
within  the  control  of  private  institutions.  We  desire  to  perpetuate  and 
continue  the  existence  of  every  benevolent  institution  within  the  limits 
of  the  State ;  and  because  we  do  desire  to  perpetuate,  and  because  we  do 
desire  to  continue  them,  therefore  we  desire  to  give  them  aid;  but  it  in 
nowise  cuts  off  the  State  from  going  into  the  same  business. 

Ms.  COKDOX.    Mr.  Chairman :   I  move  the  previous  question. 

The  motion  was  seconded  by  Messrs.  Joyce,  Belcher,  Tinnin,  and 
Uoreland. 
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The  main  question  was  ordered,  by  a  vote  of  70  ayes  to  15  noes. 

The  CHAIRMAN.  The  main  question  has  been  ordered.  The  ques- 
tion is  on  the  adoption  of  the  amendment  offered  by  the  gentleman  from 
Tuolumne,  Mr.  Walker. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  53  ayes  to  SO 
noes. 

Mk.  WINANS.  I  desire  to  offer  an  amendment.  I  would  like  to  read 
it  myself.  Amend  section  twenty-two  by  inserting  in  that  portion  of  it 
which  constitutes  the  amendment  of  Mr.  Wilson,  the  words  "  or  invalid  " 
after  the  word  "aged."  It  now  reads:  "Provided,  that  notwithstand- 
ing anything  contained  in  this  or  any  other  section  of  the  Constitution, 
the  Legislature  shall  have  the  power  to  grant  aid  to  institutions  con- 
ducted for  the  support  and  maintenance  of  minor  orphans,  half  orphans, 
or  abandoned  children,  or  aged  persons  in  indigent  circumstances,-  such 
aid  to  be  granted  on  a  uniform  rule,  and  proportioned  to  the  number  of 
inmates  of  the  respective  institutions."  Now,  my  object  is  to  reach  that 
class  of  persons  wno  are  invalids,  and  I  desire  to  insert  before  the  word 
"aged"  the  words  "or  invalid,"  so  that  they  will  be  embraced  within 
the  provisions  of  this  amendment. 

Thk  chairman.  The  amendment  is  not  in  order.  The  amend- 
ment of  Mr.  Wilson  has  been  adopted,  and  cannot  be  again  amended. 

Mb.  LEWIS.  I  propose  to  amend  the  section  as  it  now  stands.  Insert 
between  the  word  "circumstances"  and  the  word  "such"  in  line  ten, 
the  words  "  or  to  any  benevolent  institution."  That  is  to  go  in  the  tenth 
line  of  Mr.  Wilson's  amendment. 

The  CHAIRMAN.    It  is  ont  of  order. 

Mb.  WINANS.  I  propose  to  amend  section  twenty-two  by  inserting 
the  words  "or  invalid,"  so  as  to  take  in  that  class.    Is  that  in  order? 

The  CHAIRMAN.  So,  sir.  The  Secretary  will  read  section  twenty- 
three. 

The  SECRETARY  t«ad: 

Sec.  23.  The  members  of  the  Liegislature  shall  receive  for  their  ser- 
vices a  compensation,  per  diem,  and  mileage,  to  be  fixed  by  law,  and 
paid  out  of  the  public  treasury ;  but  no  increase  of  the  compensation 
shall  take  effect  during  the  term  for  which  the  members  of  either  house 
shall  have  been  elected. 

Mb.  LARKIK.    I  have  an  amendment  to  offer. 

The  SECRETARY  read: 

"  Members  of  the  Legislature  shall  severally  receive  for  their  services, 
a  sum  not  exceeding  six  dollars  per  day ;  in  addition  to  the  foregoing 
per  diem,  members  shall  receive,  as  mileage,  a  sum  not  in  excess  of  ten 
cents  per  mile  for  each  mile  neoessarily  traveled  to  and  from  the  place 
of  holding  the  session ;  each  member  shall  receive  at  each  regular  ses- 
sion, an  additional  sum  of  thirty  dollars,  which  shall  be  in  full  for  all 
stationery,  postage,  and  other  incidental  expenses." 

"  The  members  of  the  Legislature  shall  receive  for  their  services  in 
full,  as  compensation,  a  sum  to  be  established  by  law,  not  exceeding  five 
hundred  dollars,  for  each  regular  session,  and  two  hundred  and  fifty 
dollars  for  each  called  session ;  provided,  that  mileage  shall  be  allowed 
at  the  rate  of  twenty  cents  per  mile  for  one  way  only." 

The  CHAIRMAN.  The  gentleman  can  only  offer  this  amendment  as 
an  amendment  to  the  amendment    Is  there  a  second? 

Mb.  BEERSTECHER.    I  second  the  amendment. 

BBUIBKS  or  UB.  riLORBB. 

Mb.  FILCHER.  Mr.  Chairman :  I  would  say,  as  an  explanation  of 
my  position,  in  offering  the  amendment  to  this  report,  being  a  member 
of  the  Committee  on  Legislative  Department,  that  I  struraled  hard,  in 
the  committee,  to  secure  this  amendment,  and  it  was  deieated  in  the 
committee,  and  obtained  a  universal  consent  of  the  committee  to  offer 
this  amendment  in  the  Committee  of  the  Whole.  I  argued  there  on  the 
general  principles  of  fixing  salaries;  that  it  became  incumbent  upon  us, 
if  we  at  all  believe  in  the  principle,  to  at  least  fix  the  maximum  to  be 
allowed,  whether  we  fixed  the  salaries  of  such  officers  or  not.  I  con- 
tended then  that  if  the  maximum  to  be  allowed  was  fixed,  and  it  was 
fixed  on  an  economical  basis,  with  them  having  the  power  to  regulate,  that 
the  principle  would  stand  itself  throughout  the  whole  system  of  govern- 
ment. We  have  seen,  sir,  in  the  past,  attempts,  as  often  as  each  Legisla- 
ture is  convened,  to  reiduce  the  salaries  in  California,  and  in  response  to 
that  sentiment,  the  Convention  has  already  reduced  the  salaries  of  the 
State  ofiBcers;  and,  now,  sir,  to  correspond  with  the  reduction  we  have 
made,  I  claim  that  we  should  fix  at  least  a  maximum  for  the  members 
of  the  Legislature.  It  is  argued  in  reference  to  this,  and  also  in  refer- 
ence to  the  salary  of  the  Governor  and  State  officers,  that  we  must  pay 
fair  compensation  for  good  services.  I  agree  with  the  sentiment,  Mr. 
Chairman ;  but  I  argue  now,  as  I  did  then,  that  there  must  be  a  limit. 
It  is  conceded  that  the  legislative  office  never  was  a  money  making 
ofBco  in  California,  while  it  would  pay  enough  to  support  any  man  in 
the  commonwealth,  to  live  respectable,  while  ne  attended  a  session  here, 
still  it  would  not  pay  any  more  than  that.  It  has  been  enough  to  pay 
his  legitimate  expenses,  sufficient  to  maintain  him  respectably  during 
the  session,  and  it  seems  to  me  that  six  dollars  a  day  is  about  a  fair 
medium.  In  view  of  the  changed  condition  of  affairs ;  in  view  of  the 
fact  that  the  purchasing  power  of  money  is  so  much  greater  than  it  has 
been ;  that  wages  have  come  down  in  every  direction ;  why  should 
there  not  be  a  reduction  in  the  pay  of  legislators?  Why  should  they 
receive  so  much  more  than  they  are  paid  in  any  other  portion  of  the 
Union?  I  will  give  some  of  the  per  diems  paid  in  other  States:  In 
Illinois,  five  dollars;  Indiana,  three  dollars;  Iowa,  five  dollars  and  fifty 
cents;  Maine,  two  dollars;  Michigan,  three  dollars;  Minnesota,  five 
dollars;  Missouri,  five  dollars;  Nebraaka,  three  dollars;  New  York, 
three  dollars ;  Ohio,  five  dollars;  Oregon,  three  dollars — 1  wish  to  call 
special  attention  to  that  in  our  sister  State — it  is  three  dollars.  Now,- if 
there  be  any  good  reason  shown,  why  we,  in  California,  should  pay  ten 
dollars,  when  three  dollars  has  proven  sufficient  in  Oregon,  I  would  be 
glad  to  hear  it.    If  it  can  be  shown  that  high  salaries  produce  oom- 
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petency ;  if  it  can  be  shown  that  the  Legislatures  in  Oregon  are  propor- 
tionately weaker,  I  wish  to  hear  it  Pennsylvania,  seven  dollars ;  Rhode 
Island.one  dollar;  Wisconsin,  three  dollars  and  iiftr  cents ;  Alabama,  six 
dollars;  Louisiana,  eight  dollars;  Texas,  eight  dollars;  Virginia,  six 
dollars;  West  Virginia,  three  dollars;  Nevada,  eight  dollars;  Cali- 
fornia, ten  dollars.  It  will  be  observed  that  the  average  is  below  four 
dollare.  The  State  of  Nevada,  situated  the  same  as  we  are,  prompted 
by  flush  times  and  mining  excitements,  and  induced  by  the  general 
high  prices,  fixed  a  maximum,  and  fixed  eight  dollars  per  day,  even 
two  dollars  less  than  we  have  allowed  here  in  California.  We  find  out- 
side of  this  State,  that  the  highest  prices  are  paid,  in  some  of  the  south- 
em  States,  where  these  carpet-bag  governments  have  secured  the 
supremacy  and  rule.  The  average  per  diem  in  the  conservative  States, 
the  good  States  of  the  Union,  where  wisdom,  intelligence,  patriotism, 
and  everything  good  in  government  prevails,  is  less  than  four  dollars  a 
day.  In  view  of  that  fact,  it  seems  to  me  that  this  is  a  iair  maximum 
for  California. 

Mk.  BLACKMER.  Mr.  Chairman :  I  would  like  to  ask  the  gentle- 
man if  he  does  not  know  that  the  last  Legislature  cut  down  the  pay  to 
eight  dollars  a  day,  to  take  efiect  next  December? 

Ma.  FILCHER.  I  am  aware  of  that.  Xow,  the  bills  of  members  of 
the  Legislature  for  stationery  have  been  as  high  as  fifty,  sixty,  and 
eighty  dollars.  I  am  satisfied  that  that  privilege  was  greatly  abused ,'' 
and  it  amounts  to  nothing  less  than  legalized  stealing  on  a  small  scale. 
I  am  satisfied  that  thirty  dollars  is  amply  sufficient  for  all  incidental 
necessary  expenses  of  a  short  session,  for  the  length  of  the  time  fixed 
here  in  the  Constitution.  Thirty  dollars  will  buy  all  the  stationery  that 
any  member  will  use  during  the  ordinary  term,  and  by  all  means  it 
ought  to  be  fixed;  and  this  privilege  of  drawing  indiscriminately  and 
-  packing  home  stationery  by  the  trunk  full  ought  to  be  stopped — a  thing 
which  I  have  known  to  be  done. 

aniARKS  or  ua.  liskin. 
Ms.  LARKIK,  Mr.  Chairman :  I  am  opposed  to  the  provision  of  the 
general  amendment,  and  in  favor  of  paying  a  gross  amount  to  a  member 
of  the  Legislature,  and  that  that  pay  shall  ue  in  full  for  all  services; 
that  there  shall  be  no  consideration  for  postage  stamps;  for  stationery ; 
for  paper  bills;  or  for  washing;,  or  for  anything  else.  Each  man  shall 
provide  himself  with  everythmg  he  needs  connected  with  his  position 
as  member  of  the  Legislature.  Five  hundred  dollars  is  sufficient  com- 
pensation for  anv  member  of  the  Legislature  of  California  under  the 
provision  of  the  (Constitution  which  we  propose  to  enact  here,  doing  away 
with  special  legislation,  limiting  our  term,  etc.;  and  I  believe  that  the 
true  policy  is  to  pay  our  members  by  the  term.  It  will  encourage  mem- 
bers that  come  to  the  Legislature  to  take  hold  of  the  work  and  preceed 
without  delay,  and  not  depend  simply  upon  their  per  diem;  for  if  they 
complete  the  work  in  forty  days  it  is  five  hundred  dollars,  and  if  it 
takes  them  eighty  days,  they  receive  but  five  hundred  dollars.  If  mem- 
bers of  the  legislature  come  here  with  the  understanding  that  this  is 
the  only  compensation,  they  will  complete  their  labors  in  less  time  than 
if  they  draw  a  per  diem  for  an  indefinite  period.  The  idea  of  giving 
stationery  and  stamps  to  members ;  there  is  no  reason  in  it.  The  practice 
has  been  followed  in  many  of  the  States.  When  the  Sergeant-at-Arms 
had  the  privilege  of  purchasing  and  dispensing  stationery,  the  stationery 
consisted  of  anything  and  everything — from  a  corkscrew  to  a  barrel  of 
whisky,  or  a  bouquet.  The  stationery  necessary  for  a  member  here  will 
not  exceed  ten  dollars;  many  will  not  use  five  dollars'  worth.  Let  each 
member  buy  his  own.  Limit  them  to  twenty  cents  a  mile  for  one  way 
only;  they  can  return  or  not,  as  they  please;  that  will  be  sufficient  for 
them. 

EIMABKS  or  MB.   WIST. 

Mb.  west.  Mr.  Chairman :  I  was  in  hopes  of  getting  an  opportunity 
to  offer  an  amendment  to  Mr.  Filcber's  amendment.  I  desire,  at  the 
proper  time,  to  offer  an  amendment  to  that  amendment,  striking  out 
"six"  and  inserting  "  five" — five  dollars  per  day.  Permit  me  to  say, 
Mr.  Chairman,  that  I  believe — and  I  will  repeat  the  remark  made  the 
other  day  on  the  floor  of  this  committee — that  whatever  time  we  limited 
the  Legislature  to,  we  should  pay  the  members  a  per  diem.  There  is 
always  an  element  in  the  Le^slature,  whether  in  California  or  any  other 
State,  that  is  in  favor  of  adjourning  and  getting  home  with  the  least 
legislation  possible,  whenever  their  interests  may  not  be  served  by 
remaining.  Therefore,  if  the  session  of  the  Le|;islature  should  be  a 
short  one  they  will  receive  a  per  diem,  and  if  it  is  a  long  one  they  will 
receive  a  per  diem,  and  if  the  interests  of  the  Stale  requju  a  longer 
session  they  will  receive  pay  for  that  longer  time.  I  hope  that  the  com- 
mittee will  not  adopt  the  amendment  offered  by  the  gentleman  from 
£1  Dorado,  Mr.  Larkin,  but  will  adopt  the  amendment  offered  by  the 
gentleman  from  Placer,  Mr.  Filcher,  with  an  amendment  making  it  five 
dollars  a  day  instead  of  six. 

Ma.  LARKIN.  Mr.  President :  The  reason  of  my  offering  that  amend- 
ment I  might  have  stated  more  fully.  I  propose  to  again  move  in  Con- 
vention to  strike  nut  all  limit  to  the  session  oi^the  Legislature.  I  believe 
in  limiting  the  pay  and  not  limiting  the  time  that  the  session  shall  last. 
I  am  in  favor  of  that  proposition,  and  others  in  favor  of  that  proposition 
favor  striking  out  the  limit  which  we  have  already  passed,  as  to  limiting 
the  time  in  which  the  Legislature  may  sit,  and  placing  the  limit  upon 
the  pay. 

RBMARKS  or  MB.   MOCALLCM. 

Mr.  McCALLUM.  Mr.  Chairman :  I  hope  the  amendment  of  the 
gentleman  from  El  Dorado  will  not  prevail,  because  it  ignores  the  fact — 
remarked  by  some  philosopher,  I  do  not  know  when  or  where — that  there 
is  a  great  deal  of  human  nature  in  mankind.  By  giving  a  salary  of  five 
hundred  dollars,  unconditioned  as  to  lime,  I  presume  we  might  have 
very  brief  sessions  of  the  Legislature.  I  do  not  know  any  go<^  reason 
why  a  session  should  hereafter  extend  over  thirty  days,  in  view  of  the 
fact  of  the  report  of  the  committee  here  in  section  twenty-five,  which,  if 


it  should  be  adopted,  contemplates  general  legislation  in  all  eases.  Why 
the  Legislature  should  be  in  session  over  thirty  days  is  more  than  I  can 
comprehend,  and  I  believe  in  some  of  the  States  their  Legislatures  have 
remained  in  session  but  thirty  days;  therefore,  five  hundred  dollars 
would  be  entirely  too  much.  I  am  opposed,  also,  to  the  amendment 
offered  by  the  gentleman  from  Placer,  Mr.  Filcher ;  first,  because  it  is 
unnecessary  legislation  in  the  Constitution.  An  Act  of  the  Legislature 
has  already  passed 

Ma.  FILCHER.    Most  all  of  the  other  States  have  found  it  necessary. 

Me.  McCALLUM.  Not  most  all  of  them.  A  number  of  them,  it  is 
true,  have  done  so.  It  was  formerly  provided  in  this  State,  in  the  first 
instance,  that  the  per  diem  should  be  sixteen  dollars  per  day.  After- 
wards, in  eighteen  hundred  and  fifty-three,  I  think,  the  per  diem  was 
reduced  to  twelve  dollars  per  day.  In  eighteen  hundred  and  fifty-seven, 
the  per  diem  was  reduced  to  ten  dollars  per  day ;  and  at  the  last  session 
of  the  Legislature  the  per  diem  has  been  reduced  further,  to  eight  dol- 
lars per  day.  That  is  one  half.  It  ma^  be  that  eight  dollars  a  day  is  a 
dollar  or  two  too  high.  That  may  possibly  be  true;  but  to  fix  an  inflex- 
ible rule  in  the  Constitution  that  it  shall  be  six  dollars  a  day,  or  eight 
dollars  a  day,  or  five  dollars  a  day,  it  seems  to  me  would  not  be  very 
wise  legislation.  It  is  true  that  the  purchasing  power  of  a  dollar  now  is 
considerable  more  than  when  the  per  diem  was  fixed  at  sixteen  dollars, 
at  twelve  dpUars,  or  at  ten  dollars  per  day.  I  am  not  enough  of  a  finan- 
cier, and  I  do  not  know  of  anybody  else  who  is,  to  tell  what  is  going  to 
be  the  purchaslug  power  of  a  dollar,  while  this  Constitution  shall  last, 

f)rovided  it  shall  he  adopted  by  the  people.  It  appears  to  me  the  Lagis- 
ature  has  done  very  well  in  making  a  reduction  of  eight  dollars,  ana  it 
is  beneath  the  dignity  of  a  Constitutional  Convention  to  attempt  to  l^ia- 
late  to  the  extent  of  two  dollars  on  a  per  diem,  and  fix  that  inflexible 
rule,  and  a  specific  rule,  as  I  understand. 

Another  argument  in  favor  of  the  section  is  this  that  it  is  section 
twenty-three  of  the  present  Constitution.  It  proposes  no  change.  Again, 
we  have  adopted  an  amendment  already  which  provides  that  after  sixty 
days  there  shall  not  be  any  compensation  whatever.  Now,  if  there 
should  be  a  session,  necessarily  extending  beyond  the  sixty  days,  ten 
or  twelve  days,  it  is  understood  that  the  legislators  get  nothing  for 
their  additional  time.  That  certainly  is  an  argument  in  favor  of  not 
fixing  this  inflexible  rule.  The  Legislature  has  already  fixed  the  per 
diem,  and  in  the  absence  of  anything  in  the  Constitution,  it  stands  as 
the  rule,  therefore  there  is  no  necessity  to  legislate  upon  the  subject. 
Among  the  numerous  ol^'ections  which  are  made  to  us  outside  of  the 
Conventlou,  that  which  I  hear  most  frequently  is,  that  we  are  legislating 
too  much.  I  am  perfectly  aware  that  that  comes  from  ignoranoe  of  what 
we  have  done,  for  there  are  a  good  many  who  are  taught  to  believe  that 
such  is  the  case.  They  read  the  original  proposition  and  do  not  read 
any  further ;  perhaps  that  is  enough  for  them.  No,  sir,  I  submit  that  we 
had  belter  take  the  Constitution  as  it  is,  with  the  action  of  the  Legisla- 
ture, upon  that  subject,  and  inasmuch  as  we  have  reduced  the  session 
to  slx^  days — no  per  diem  after  that.  The  per  diem  has  been  reduced 
by  laW  to  eight  dollars  per  day,  and  we  might  as  well  leave  it  right 
there;  but  to  fix  an  inflexible  rule,  without  knowing  the  purchasing 
power  of  a  dollar  in  the  future,  is  to  do  a  very  unwise  thing  in  a  Constitu- 
tion. There  are  many  things  which  may  operate  to  chan^  the  pur- 
chasing power  of  a  dollar.  Why,  if  in  the  city  where  you  reside,  persons 
who  are  engaged  In  mining  operations  are  to  be  believed,  the  Comstock 
is  worth  one  nundred  and  fifty  millions  of  dollars,  with  a  prospect  of 
being  worth  fifteen  hundred  millions  of  dollars,  it  will  have  ita  effect 
upon  the  value  of  coin.  I  do  not  think  these  things  are  very  probable, 
but  they  are  within  the  range  of  possibility,  and  even  such  things  as 
that  do  affect  the  purchasing  power  of  a  dollar  throughout  the  whole 
world.  The  gold  which  has  been  produced  in  California  has  revolu- 
tionized the  world,  as  regards  the  purchasing  power  of  money.  Sir,  I 
do  not  know  how  it  is  elsewhere,  but  in  the  p^  of  the  State  which  I 
have  the  honor,  in  part,  to  represent,  the  complaints  have  not  been  made 
on  that  score;  the  objection  has  been  to  the  scheme  connected  with  legis- 
lation, and  not  to  an  honest  compensation  of  honest  and  faithful  officers. 

BKMABKB  or  MB.   BABBT. 

Mb.  BARRY.  Mr.  Chairtnan:  It  is  surprising  to  see  the  mania 
which  affects  a  large  portion  of  this  committee.  Propositions  are 
brought  up  from  time  to  time  which  seem  to  aim  at  economy,  but  when 
sifted  down  it  is  in  effect  but  a  degradation  of  the  public  service.  So  it 
is  with  this  amendment.  It  would  be,  in  my  opinion,  demoralizing  and 
degrading  to  the  public  service.  If  any  portion  of  the  remarks  which 
have  been  urged  upon  this  floor  against  our  legislators  in  the  past  is  true, 
then,  sir,  there  is  still  greater  reason  why  the  law  should  remain  as  it 
now  is,  that  legislators  should  receive  the  sum  of  eight  dollars  per  day. 
In  the  past  they  had  ten  dollars;  but  as  I  understand  it  now,  the  pay  of 
legislators  is  eight  dollars  per  day  and  mileage.  Now,  sir,  I  believe  that 
is  little  enough  for  any  man  of  honor  to  come  to  the  Legislature  and  do 
his  duty  to  himself  and  to  the  people  of  this  State.  If  you  lessen  the 
amount,  then,  sir,  in  my  opinion  you  open  the  door  to  the  corruption 
which  has  been  charged  to  nave  been  used  so  freely.  It  is  sufficient,  in 
my  opinion, for  this  committee  to  judge  of  the  conditions  of  men;  judge 
of  the  motives  that  may  impel  them ;  consider  human  character;  con- 
sider its  human  frailty ;  consider  that  men  are  liable  to  be  tempted ; 
that  they  are  subject  to  the  tempter;  that  men  are  necessarily  imperfect, 
and  that  those  imperfections  always  will  remain ;  admit  that  there  is  a 
growing  sentiment  in  this  State  among  the  people  who  are  desirous  of 
selecting  a  higher  standard  of  men  to  fill  public  stations.  Admitting 
that  the  people  are  more  likely  in  the  future  to  select  men  who  cannot 
be  bought,  then,  sir,  let  these  men  be  paid  a  proper  amount  for  their 
services.  Do  not  let  it  be  said  that  the  great  State  of  California,  with  all 
its  resources,  has  cut  down  the  pay  of  ita  officers  to  the  level  of  the 
States  which  have  been  named  by  the  gentleman,  like  Rhode  Island 
and  others,  where  the  pay  is  three  or  four  dollars  a  day.    But  here,  in  a 
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state  that  is  well  able  to  pay  eight  dollars,  it  is  well  t«  keep  up  the  high 
standard  of  morality  and  worth.  And  let  it  not  be  saia  that  we  are 
unable  to  pay  our  public  servants  such  an  amount  as  they  ought  to  be 
paid.  For  one.  I  know  that  the  people  whom  I  have  the  honor  to  repre- 
sent, are  against  the  reduction.  I  have  talked  with  them  freely  upon 
it,  and  I  believe  that  is  the  general  sentiment.  What  they  demand  is 
that  taxation  shall  be  equal  and  aniform;  that  the  rich  shall  pay  for 
what  they  are  worth,  ana  that  the  poor  shall  not  pay  any  more ;  and 
that  something  shall  be  done  about  lands ;  and  that  uncultivated  lands 
shall  be  taxed  as  well  as  cultivated  lands,  if  they  are  worth  as  much 
and  are  'of  equal  producing  capacity;  and  to  provide  for  the  public 
revenue,  in  such  a  manner  that  they  will  be  better  able  to  sustain  the 

fovemment.  Now,  prevent  the  corruption  which  is  said  to  exist  in  our 
tat« — and  it  must  be  admitted  that  corruption  does  exist,  and  that  it  is 
likely  to  exist  more  or  less — but  our  main  endeavor  should  be  to  pass 
sneh  laws  as  shall  prevent  this  corruption  at  much  as  it  can  be  prevented. 
Let  us  do  this  and  we  shall  do  our  duty.  But  let  the  amount  of  the 
salary  of  the  legislators  remain  as  it  is.  The  gentleman  from  San  Fran- 
cisco, Mr.  Stedman,  suggests  that  a  man  may  live  on  five  dollars  a  day, 
but  iben  are  very  few  who  will  come  here  and  live  on  that  amount. 
There  are  very  few  who  can  come  here  and  live  on  that  amount.  And 
the  greater  number  of  the  legislators  are,  I  am  happy  to  say,  men  of 
Csmilies — married  men.  They  cannot  leave  their  families  at  home,  and 
the^  cannot  sustain  themselves  and  their  families  and  live  as  they  ought 
to  live,  for  such  a  compensation.  Therefore,  I  hope,  Mr.  Chairman,  that 
this  amendment  to  cut  down  the  pay,  will  be  promptly  voted  down. 

Mr.  RIKGKiOLD.  Mr.  Chairmau :  I  shall  favor  the  section  as 
reported  by  the  committee.  I  do  not  know  that  the  gentleman  from 
Placer,  or  any  other  ^ntleman,  has  returned  any  conscience  money, 
though  they  have  received  ten  dollars  a  day. 

aEUARxs  or  hb.  bktnolds. 

Mk.  RETNOLDS.  Mr.  Chairman:  I  hope  that  the  amendment 
offered  to  this  section  will  not  be  adopted  by  the  oommiUoe,  and  for  the 
reason  that  after  all  is  said  and  done  about  this  per  diem  business  of 
the  members  of  the  Legislature,  or  the  question  of  salaries,  it  amounts 
to  nothing  to  the  member,  and  it  amounts  to  nothing  comparatively  to 
the  State,  and  there  is  no  need  of  spending  a  great  deal  of  time  on  con- 
triving to  tie  up  the  matter  in  any  particular  way.  "We  have  found 
that  the  Legislature  itself  has  gone  on  reducing  the  per  diem  as  far  as 
expenses  have  been  reduced,  and  that  seems  to  be  one  of  the  things  that 
we  can  trust  the  Ijegislature  with.  I  do  not  see  why  we  should  not 
adopt  the  section  of  the  old  Constitution  which  has  been  reported  by  the 
committee. 

[Cries  of  "question,"  "  question."] 

Ma.  REYNOLDS.  That  seems  to  be  an  invitation  for  me  to  bring  my 
remarks  to  a  close.    I  will. 

Thi  CHAIRMAK.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  £1  Dorado,  Mr.  Iiarkin. 

The  amendment  was  rejected. 

Mb.  WEST.  I  move  to  amend  by  striking  out  the  word  "  six,"  and 
inserting  in  lieu  thereof  the  word  "  five." 

Mb.  McCONKELL.    I  second  the  amendment. 

BEMABKS   or   MB.   LAIMB. 

Mb.  LAINE.  Mr.  Chairman :  I  am  in  favor  of  the  proposition  as 
originally  offered.  Now,  I  have  seen  here  shameless  proeeedinn  in 
regard  to  this  matter,  and  had  the  resolution  passed  that  was  offered 
here  at  an  early  day,  that  no  member  of  this  Convention  should  be  a 
candidate  for  office  at  the  first  election  after  the  adoption  of  the  Consti- 
tution, I  should  receive  with  much  more  pleasure  a  statement  of  what  is 
beneath  the  dignity  of  this  Convention.  I  have  known,  in  times  past, 
absurd  scrambles  over  mere  matters  of  postage  stamps,  stationery,  and 
newspapers.  These  things  have  occurred,  and  the  whole  State  is 
ashamed  of  it.  Now,  why  not  put  in  here  a  reasonable  compensation 
for  services,  and  not  leave  it  for  these  scrambles.  Now,  no  further  back 
than  eighteen  hundred  and  seventy-three-four,  I  find  that  for  the  mere 
matter  of  newspapers  there  was  expended  seven  thousand  three  hundred 
and  sixty-nine  dollars  and  ninety -one  cents— just  for  newspapers.  Then 
for  extra  compensation  to  their  clerks,  in  the  same  session,  they  spent 
seven  thousand  eight  hundred  and  forty-eigbt  dollars  and  eighty-six 
cents ;  making  in  these  two  items  alone  the  enormous  sum  of  fifteen 
thousand  two  hundred  and  eighteen  dollars  and  seventy-seven  cents. 
Now,  I  say  that  was  a  shame  and  an  outrage,  and  as  the  people  have 
called  us  together  here,  it  becomes  our  duty  to  see  that  it  never  occurs 
again.  I  am  in  favor  of  this  amendment,  and  that  there  shall  be  no 
extra  pay  or  compensation.  If  five  dollars  is  not  enough,  fix  it  at  twelve 
dollars,  but  fix  it  somewhere,  so  that  the  people  may  know,  and  not 
leave  it  to  the  arbitrary  judgment  of  the  Legislature.  They  form  com- 
binations for  the  purpose  of  enlarging  their  pay,  and  in  this  most  shame- 
less manner,  take  the  money  that  belongs  to  the  State. 

BBHARKS  OF  MB.   IMMAN. 

Mb.  INMAN.  Mr.  Chairman :  I  hope  the  gentleman's  amendment 
will  lot  prevail.  I  do  not  know  that  I  shall  ever  get  here  again.  I 
hope  I  won't.  We  have  got  nine  dollars  and  fifty  cents  a  day.  Now 
you  propose  to  pay  five  dollars  a  day.  I  hope  this  Convention  will  not 
be  so  niggardly  as  to  cut  these  gentlemen  down  to  five  dollars  a  day,  so 
that  they  cannot  live  respectably.  I  suppose  that  they  are  not  going  to 
have  any  clothes.  I  object  to  anything  so  niggardly.  Eight  dollars  a 
day  is  low  enough,  and  I  do  hope  that  this  Convention^ill  not  fix  it 
below  eight  dollars  per  day.  If  the  gentlemen's  consciences  hurt  them 
so  much,  they  can  pay  back  five  dollars  a  day  that  they  have  received 
hen.  I  do  not  presume  any  of  them  will.  I  hope  that  the  amend- 
ment will  not  prevail. 


BIXABKS  or  MB.  WBBSTEB. 

Mb.  WEBSTER.  Mr. Chairman:  I  hope  the  amendment  will  pre- 
vail, not  for  the  reasons,  mainly,  that  have  been  stated  here.  It  is 
notorious  that,  in  every  department  of  the  Government,  there  has  been 
extravagance.  We  have  tried,  even  in  our  County  of  Alameda,  to 
redttctf  the  salaries  of  officers.  We  find  that  it  is  impossible,  while  at  the 
head  of  the  Govemment  salaries  are  out  of  all  proportion  to  the  services 
rendered.  I  think,  sir,  that  in  order  that  this  reduction  may  run 
through  the  whole  system,  that  we^must  begin  here.  Here  is  the  place. 
We  have  tried  it  with  the  county  governments.  That,  sir,  is  like  trying 
to  stop  the  progress  of  a  monster,  which  is  eating  out  our  substance,  by 
cutting  off  nis  tail.  I  believe  in  cutting  off  his  tail  two  inches  behind 
his  ears,  and  that  is  right  here.  I  know  that  it  is  not  the  per  diem  that 
brings  any  member  here  on  this  floor,  or  on  the  floor  of  the  Legislature, 
that  is  worthy  of  the  place.  I  hold,  sir,  that  there  is  not  a  member 
here  but  what  would  have  come  just  as  reiadily  for  five  dollars  a  day  as 
he  did  for  ten  dollars.  It  was  conceived,  sir,  that  there  was  some  honor 
attached  to  this  position.  It  was  formerly  conceived  that  there  was 
some  honor  attached  to  the  position  of  a  legislator,  and  the  reason  why 
there  is  no  honor  is,  that  it  is  a  scramble  for  office  and  for  the  emolu- 
ments of  office. 

I  hold  that  we  want  to  come  down  to  the  old  principle  when  the 
office  will  seek  the  man  and  not  the  man  the  office.  We  must  have  it 
so  that  men  will  come  here  for  the  love  of  the  State  and  its  service;  for 
the  honor  that  is  attached  to  the  position  and  not  the  money.  In  every 
department  of  the  Oovernment  we  need  a  curtailment  and  reduction  of 
expenses,  and  we  come  here,  avowedly,  for  the  purpose  of  reduction. 
Now,  sir,  if  we  begin  here  tikis  reduction,  this  curtailment,  this  retrench- 
ment will  follow  down  through  every  department  of  State,  and  we  can 
hope  for  nothing  in  that  direction  without  we  do  begin  here.  I  hope 
the  amendment  will  prevail,  with  the  difference  between  five  dollars 
and  six  dollars. 

BKVABK8  OF  HE.  WIST. 

Mb.  west.  Mr.  President:  It  has  been  charged  that  the  motive  t 
and  intention  of  this  motion  is  to  represent  the  people  of  this  State 
as  niggardly,  or  in  other  words,  as  being  unjust  to  their  public 
servants.  It  has  also  been  represented  that  iu  those  States  which 
have  prescribed  a  lower  limit  the  Legislatures  were  dishonest  or  incom- 
petent, and  that  the  services  of  the  best  men  of  the  State  could  not 
be  obtained  for  such  paltry  sum.  I  deny  it;  and  I  insist  that  the 
greater  price  you  pay  the  more  likely  you  are  to  have  men  seeking 
office  for  dishonorable  motives,  who  expect  to  speculate  either  in  the 
per  diem  or  the  perquisites  of  the  office,  directly  or  indirectly.  I  con- 
tend that  in  those  States  which  have  been  mentioned  as  paying  low 
salaries,  there  are  men  in  the  Le^slature  every  year  who  are  as  compe- 
tent even  as  Mr.  Barry  is.  I  claim  that  the  States  that  have  paid  three 
dollars  a  day  are  no  more  niggardly  than  is  the  gentleman  on  ray  left; 
and  the  members  of  the  Legislature  in  those  States  dress  themselves 
just  as  respectably  as  the  gentleman  on  my  left.  Every  laboring  man's 
club  that  has  passed  a  resolution  on  this  matter,  as  far  as  I  have  seen, 
have  fixed  the  figure  at  five  dollars  per  day.  The  public  has  demanded 
that  the  per  diem  of  the  Legislature  shall  be  fixed  in  the  Constitution, 
and  as  the  gentleman  from  Alameda  has  well  said,  when  you  fix  their 
per  diem  you  fix  the  criterion  by  which  the  Ijegislature  will  fix  the 
salaries  for  the  county  officers  and  the  other  officers  of  the  State.  You 
cannot  expect  retrenchment  and  reform  when  you  make  the  fountain 
head  impure.  You  must  commence  at  the  fountain  head,  and  if  you 
fix  the  per  diem  of  members  of  the  Legislature  at  five  dollars,  they  will 
fix  the  per  diem  of  other  officers  in  proportion.  I  assert  that  there  are 
just  as  competent  men  as  there  are  in  this  Convention  that  would  be 
glad  to  get  three  dollars  a  day  and  work  with  a  pick  and  shovel ;  men 
who  are  fit  and  competent  to  sit  in  this  Convention,  so  far  as  talent  and 
education  is  concerned,  and  because  fate  stands  cruelly  in  their  way,  it 
is  no  sign  that  they  are  not  competent.  Sir,  there  are  hundreds  of  citi- 
zens of  California  to-day  that  would  be  glad  to  make  one  dollar  a  day. 
I  contend  that  five  dollars  is  sufficient  to,get  honorable  and  honest  men 
to  come  here  and  legislate  for  the  people  of  this  State.  And  I  believe 
that  the  intelligence  of  this  committee  will  bear  me  out  in  saying  that 
there  are  men  here  who  could  have  made  twenty  dollars  a  day  at  home, 
and  yet  they  have  come  here  like  yourself  and  others  to  serve  the  State — 
not  for  the  sum  they  receive  as  a  per  diem,  but  because  they  expect  to 
build  a  monument  for  the  State,  to  insure  and  enhanpe  its  future  pros- 
perity. 

BBMABKB  OF  HB.  GBBOO. 

Mb.  0REG6.  Mr.  Chairman:  I  do  not  think  these  gentlemen  ought 
to  vote  for  this  limitation,  for  I  cannot  imagine  that  a  man  can  live  here 
for  five  dollars  a  day.  Certainly  he  leaves  a  family  behind  him  and 
comes  here.  He  is  compelled  thus  to  keep  up  two  establishments,  and 
doubles  his  ordinary  expenses.  We  should  make  some  allowance  for 
burying  unfortunate  men  who  die  in  this  town.  I  do  not  understand 
bow  you  can  expect  men  to  attend  the  Legislature,  leaving  their  business 
at  home,  for  five  dollars  a  day.  Five  dollars  per  day  will  not  pay  their 
ordinary  expenses;  if  they  bring  any  member  of  their  family  here  they 
cannot  pay  their  hotel  bills;  they  cannot  go  into  society.  I  think  that 
eight  dollars  a  day  is  small  enough  pay — four  hundred  and  ei(;hty 
dollars  for  a  session  of  a  Legislature.  Men  have  to  leave  their  business 
and  come  here  from  distant  parte  of  the  State,  and  even  at  ten  dollars 
per  day  they  would  make  no  money  at  it.  Why,  it  is  simply  niggardly 
to  pay  five  dollars  a  day.  This  great  State  is  able  to  pay  a  man  a  fair 
and  reasonable  compensation  for  nis  services.  I  say  that  at  eight  dollars 
a  day  I  do  not  think  anybody  will  go  home  rich,  unless  they  are  good 
hands  at  poker.    [Laughter.] 

BIUABKS  OF   MB.  BOLFB. 

Mb.  ROLFE.    Mr.  Chairman :  I  am  in  favor  of  carrying  on  econom- 
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ical  eoremmeot  as  much  as  anybody.  We  have  limited  the  time  for 
which  the  Legislature  shall  receive  pay  to  sixty  days.  Now,  f^ntlemen 
■ay  that  is  ample  time  for  them  to  do  their  work.  I  hope  it  is.  I  fear 
it  will  not  be.  The  Legislature  limited  the  time  for  which  we  should 
receive  pay  to  one  hundred  days.  Everybody  thought  it  would  be 
ample  time.  Some  thought  we  would  get  through  in  thirty  days.  "There 
was  nobody  that  thought  we  were  going  to  stay  over  the  one  hundred 
days.  Now  we  find  that  the  one  hundred  days  will  not  more  than  half 
complete  our  business.  Now,  it  mav  be  that  we  will  find  the  Legisla- 
ture in  the  same  situation.  We  mav  6nd  that  we  are  mistaken,  and 
that  we  have  not  allowed  them  sumcient  time.  Kven  if  they  finish 
their  work  in  sixty  davs,  1  say  that  eight  dollars  a  day  is  none  too  much 
for  them  to  receive,  taking  into  consideration  the  fact  that  they  have  to 
abandon  their  business — and  any  man  who  has  got  no  business  is  not  fit 
to  go  to  the  Legislature.  No  man,  unless  he  has  got  brains  enough  to 
have  some  business,  is  fit  to  occupy  a  scat  in  the  Legislature.  If,  liow- 
ever,  the  purchasing  power  of  money  should  change,  and  the  Legisla- 
ture should  in  the  future  be  satisfied  with  a  less  amount,  then  leave  it  to 
them  to  change  it,  and  I  have  no  fears  but  what  they  will  act  honorably 
in  this  matter.  I  will  admit  that  some  of  our  Legislatures  heretofore 
have  acted  extravagantlv ;  but  this  extravagance  nas  not  been  in  the 
per  diem.  It  has  been  in  the  little  iucMental  matters,  such  as  news- 
papers and  stationery.  Nobody  knows  what  this  amounts  to.  If  we 
make  any  limitation,  let  us  make  it  in  these  incidentals.  I  protest 
against  putting  into  the  Constitution  a  provision  cutting  down  the  pay. 
And  I  predict  that  in  limiting  the  time  for  which  they  shall  receive  pay 
we  will  find  hereafter  that  we  have  made  a  mistake.  I  fear  we  have 
made  a  mistake  in  cutting  down  the  time  of  the  sesnion,  when  we  take 
into  consideration  how  slowljf  work  progresses  in  the  Legislature.  There- 
fore I  shall  vote  for  the  original  section,  as  it  stands  in  the  old  Constitu- 
tion and  in  the  report  of  the  committee.  I  will  say  that  if  a  proper 
amendment  is  proposed  which  will  limit  the  amount  of  stationery  which 
can  be  drawn  by  a  single  member,  or  something  like  that,  I  have  no 
objection  to  it.  I  think  there  has  been  a  great  abuse  of  that  privilege, 
and  I  believe  that  in  the  future  the  legislators  themselves  will  prevent  iU 

RXUABKS  OP  HB.  OVERTON. 

Mr.  OVERTON.  Mr.  Chairman  :  I  am  in  favor  always  of  economy 
in  the  right  direction,  but  I  am  not  in  favor  of  public  servants  working 
for  nothing.  My  constituents  do  not.want  men  to  come  up  here  ana 
serve  them  for  five  dollars  a  day.  We  expect  to  send  business  men  to 
represent  us;  men  who  have  got  plenty  of  business;  men  quite  as 
worthy  and  as  well  qualified  and  competent  as  ourselves.  There  may 
be  those  who  would  be  willing  to  come  here  for  five  dollars  a  day  who 
have  nothing  else  to  do,  but  they  are  not  at  all  suitable  to  represent  us, 
because  they  know  nothing  about  our  interests.  We  want  business  men. 
It  is  not  the  expense  alone  here.  A  man  who  receives  a  nomination  for 
the  Assembly  is  expected  to  go  around  his-county  and  express  his  views 
upon  various  topics.  He  spends  a  month  or  six  weeks  in  canvassing  his 
county.  That  is  attended  with  considerable  expense.  There  is  no  pro- 
vision made  by  which  his  ticket  is  published,  or  his  card  in  the  paper. 
He  has  got  to  ray  a  little  at  the  cross  roads,  or  at  least  that  has  been  my 
experience.  We  are  not  in  the  habit  of  taking  these  Jersey  drinks  in 
our  county.  -We  ask  those  around  us  to  join )  we  expect  to  keep  up  that 
habit,  and  our  voters  expect  to  pay  men  so  that  they  can  run  for  office 
respectably,  come  to  Sacramento  in  good  shape,  acquit  themselves  with 
dignity,  and  live  at  first  class  hotels.  I  am  against  the  proposition,  and 
I  am  in  favor  of  the  section  as  it  came  from  tlie  committee,  leaving  it  to 
the  Legislature  in  the  future  to  reduce  it  if  they  see  fit.  They  have 
reduced  it  fast  enough  in  the  past,  and  I  claim  that  they  are  just  as 
competent  to  fix  it  as  we  are.  We  are  not  more  honest  than  they  are, 
and  they  have  treated  us  a  great  deal  better  than  we  are  proposing  to 
treat  them.  They  have  given  us  ten  dollars  a  day  and  cut  themselves 
down  to  eight  dollars.  I  do  not  think  they  gave  us  any  too  much;  I  am 
not  going  to  get  home  with  any  money.  I  wish  they  had  given  us  more, 
and  more  days  to  draw  it. 

Mr.  CONDON.    Mr.  Chairman :  I  demand  the  previous  Question. 

Seconded  by  Messrs.  Joyce,  Gorman,  Barbour,  and  Heiskell. 

The  main  question  was  ordered. 

The  CHAIRMAN.  The  question  is  on  the  amendment  ofiered  by  the 
gentleman  from  Los  Angeles,  Mr.  West,  striking  out  "  six,"  and  insert- 
ing "five." 

The  amendment  was  rejected. 

Tac  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Placer,  Mr.  Filcher. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  47  ayes  to 
60  noes. 

Mr.  walker,  of  Tuolumne.    I  have  an  amendment  to  offer. 

TBI  SECRETARY  read : 

"Add  after  the  word  '  treasury,' the  following:  'Provided,  that  the 
per  diem  shall  not  exceed  ten  dollars,  and  no  incidental  or  other  allow- 
ance shall  be  made' " 

Mr.  walker.  Mr.  Chairman:  My  object  is  that  the  per  diem 
should  be  fixed  and  established  by  the  IJegislature,  and  I  think  ten 
dollars  per  day  is  as  low  as  it  is  safe  to  fix  it.  My  object  is  to  stop  this 
outrageous  extravagance  spoken  of  by  the  gentleman  from  Santa  Clara, 
Mr.  lUiine. 

Mr.  KENNY.    Mr.  Chairman:  I  have  an  amendment  to  offer. 

The  SECRETARY  read: 

"Members  of  the  Legislature  shall  receive  for  their  services  a  com- 
pensation per  diem,  to  be  fixed  by  law,  and  mileage,  not  exceeding  the 
actual  amount  of  fare  charged  by  common  carriers  to  convey  members 
to  the  seat  of  government  for  a  single  journey,  and  the  sanie  shall  be 
paid  out  of  the  public  treasury;  but  no  increase  of  compensation  shall 
take  effect  during  the  term  for  which  the  members  of  either  house  have 
been  elected." 


Tbe  chairman.  The  question  is  on'the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Tuolumne,  Mr.  Walker. 

The  amendment  was  rejected. 

Tbe  chairman.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Kenny. 

The  amendment  was  rejected. 

Mr.  crouch.    Mr.  Chairman :  I  send  up  an  amendment. 

The  secretary  read: 

"  Members  of  the  Legislature  shall  each  receive  for  their  services  a  per 
diem  and  mileage,  to  be  fixed  by  law,  which  compensation  shall  not 
exceed  the  sum  of  five  hundred  dollars  for  each  regular  session  of  the 
Legislature,  and  the  sum  of  two  hundred  and  fifty  dollars  for  each  called 
session;  said  mileage  not  to  exceed  thirty  cents  per  mile  for  one  way 
only.  Said  compensation  and  mileage  shall  be  in  full  for  compensation, 
mileage,  stationery,  postage,  papers,  and  all  other  incidental  expenses." 

The  chairman.  The  question  is  on  the  adoption  of  (he  amend- 
ment. 

The  amendment  was  rejected. 

Mr.  PROUTY.    Mr.  Chairman:  I  send  up  an  amendment. 

Tbe  secretary  road: 

"  Amend  section  twenty-three  by  inserting  in  the  second  line  aller  the 
word  'compensation  '  the  words  'not  to  cxc^d  seven  dollars.'  " 

The  chairman.  Tbe  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Mr.  freeman.    Mr.  Chairman :  I  desire  to  offer  an  amendment. 

The  SECRETARY  read: 

"Strike  out  all  after  the  word  'Treasurer,'  in  line  three,  and  insert  the 
following :  '  Such  per  diem  shall  not  exceed  eight  dollars,  and  such 
mileage  shall  not  exceed  ten  cents  per  mile.  No  increase  in  compen- 
sation or  mileage  shall  take  effect  during  the  term  for  which  the  mem- 
bers of  either  house  shall  have  been  elected.'  " 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  63  ayes  to 
42  noes. 

Mr.  TINNIN.    Mr.  Chairman; -I  have  an  amendment  to  offer. 

The  secretary  read : 

"Add  '  and  the  pay  of  no  attach^  shall  be  increased  after  he  is  elected 
or  apjwinted.'" 

Mr.  TINNIN.  Mr.  Chairman  :  I  offer  that  amendment  for  this  rea- 
son :  it  has  been  customary  in  the  Legislature  of  this  State,  at  the  last 
hours  of  the  session,  to  offer  resolutions  increasing  the  pay  of  attach^, 
and  it  is  in  this  manner  that  a  great  portion  of  the  money  has  been 
filched  from  the  treasuir  of  the  State. 

Tbr  chairman.  The  question  is  on  tbe  adoption  of  tbe  amend- 
ment. 

The  amendment  was  adopted. 

The  chairman.  If  there  be  no  further  amendment  to  section 
twenty-three  the  Secretary  will  read  section  twenty-four. 

The  secretary  read : 

Sec.  24.  Every  law  enacted  by  the  Legislature  shall  embrace  but 
one  subject,  which  shall  be  expressed  in  the  title,  and  no  law  shall  be 
revised  or  amended  by  reference  to  its  title ;  but  in  such  case  the  Act 
revised,  or  section  amended,  shall  be  reenacted  and  published  at  length 
as  revised  or  amended. 

Mb.  FREEMAN.    Mr.  Chairman :  I  have  a  substitute  foAhat  section. 

The  secretary  read: 

"  Every  law  enacted  by  the  Legislature  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title;  butif  any  subject  shall  be  embraced 
in  any  Act  which  shall  not  be  expressed  in  its  title,  said  Act  shall  be 
void  only  to  so  much  thereof  as  shall  not  be  so  expressed,  and  no  law 
shall  be  revised  or  amended  by  reference  to  its  title ;  but  in  such  case  the 
Act  revised,  or  section  amended,  shall  be  reenacted  and  published  at 
length  as  revised  or  amended." 

remarks  op  he.  preeuan. 
Mr.  freeman.  Mr.  Chairman :  The  section,  as  reported  by  tbe 
committee,  is  precisely  the  same  as  the  section  in  our  present  Constitu- 
tion. In  tbe  case  of  Washington  against  Page,  reported  in  Fourth  Cali- 
fornia, and  also  in  a  case  in  Tenth  California,  it  has  been  decided  that 
this  section  was  advisory  only ;  that  the  Legislature  were  at  liberty  to 
reject  it,  and  if  they  passed  a  law  which  was  not  in  compliance  with  the 
section,  that  such  law  was  nevertheless  valid.  Now,«s  I  understand  the 
object  of  this  section  in  the  Constitution,  it  is  this :  that  the  members  of 
the  Legislature,  and  others,  shall  not  be  deceived  by  the  mere  title. 
That  there  shall  not  be  inserted  in  a  bill  something  foreign  to  its  title, 
which  comes  in  in  the  nature  of  a  "  little  joker,"  ana  which  is  generally 
not  discovered  until  after  the  bill  has  become  a  law.  Now,  in  several 
of  the  States  the  section,  as  I  have  proposed  it,  is  in  force.  That  is  to 
say,  so  much  matter  as  is  put  in  a  bill,  as  is  different  to  the  object 
expressed  in  the  title,  is  considered  to  be  void,  and  the  other  part  is  per- 
mitted to  stand. 

REMARKS  OP  MR.  JOHNSON. 

Mr.  JOHNSON.  Mr.  Chairman :  Before  the  vote  is  taken  I  wish 
merely  to  say  this :  that  I  hope  this  amendment  will  be  adopted.  I  Md  not 
understand  exactly  the  remarks  of  the  gentleman  from  Sacramento,  and 
for  fear  that  others  did  not  understand  tlie  object  of  the  amendment,  I 
will  state  it :  I  will  say  that  this  provision  h'as  been  construed  to  be 
directory,  and  that  it  is  not  mandatory.  Provisions  are  sometimes 
voted  for  by  members  thinking  they  are  mandatory,  and  they  are  liable 
to  be  deceived  in  this  way.  Ifa  provision  is  merely  directory,  and  they 
vote  upon  it  oousidering  it  to  be  mandatory,  they  are  deceived.  Now, 
the  purport  of  this  amendment  is  to  this  effect,  that  so  much  of  a  law  as 
is  not  expressed  in  the  title  shall  be  Void;  therefore  this  provision  will 
be  mandatory.    It  will  put  every  person  on  his  guard  in  voting  for  an 
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Act  when  he  diacoTera  in  the  body  or  a  bill  matter  which  la  not 
expressed  in  the  title.  We  have  statutes  which  are  construed  to  be 
directory,  and  all  law,  even  constitutional  provisions,  have  been  con- 
strued in  certain  eases  to  be  directory.  I  say  that  this  should  not  be, 
and  that  we  ought  to  guard  against  it  by  putting  in  a  provision  of  this 
kind,  so  that  every  one  in  voting  for  the  provision  may  know  that  it  is 
mamdAtoiy. 

BIUAHKS  or  Utt.  SCBKLL. 

Mb.  SCHELL.    Mr.  Chairman :  I  hope  that  the  amendment  will  not 

firevail,  and  for  the  simple  reason  that  in  my  judgment  it  would  increase 
Itieation.  In  every  case  you  would  have  to  go  to  the  Supreme  Court 
to  determine  whether  an  Act  was  a  proper  Act  under  the  provisions  of 
the  Constitution.  It  seems  to  me  that  in  view  of  the  section  adopted 
here  yesterday,  section  fifteen,  requiring  all  bills  to  be  read  on  tnree 
different  days,  that  no  member  of  the  Legislature  voting  upon  it  could 
be  voting  under  a  trick,  and  could  not  certainly  be  misled  by  the  title 
of  a  bilL  I  think  the  amendment  is  entirely  unnecessary,  and  I 
believe  that  its  adoption  would  hav«  a  tendency  to  increase  litigation, 
because  it  would  raise  the  question  in  the  Courts  as  to  whether  certain 
portions  of  an  Act  were  constitutional.  In  wiew  of  the  stringent  char- 
acter of  section  fifteen,  it  seems  to  me  this  amendment  is  absolutely 
onneoessary. 

Mb.  van  dyke.  Mr.  Chairman :  I  call  the  attention  of  the  gen- 
tleman from  Sacramento,  Mr.  Freeman,  and  of  the  gentleman  irora 
Sonoma,  Mr.  Johnson,  to  the  fact  that  in  article  one,  already  passed 
upon  by  the  committee,  we  have  a  section  which  meets  the  decision 
referred  to,  and  makes  this  Constitution,  except  where  otherwise 
expressly  stated,  mandatory^very  provision  of  it.  That  is  in  the  first 
article  adopted  in  Committee  of  the  Whole. 

Mb.  JOHNSON.  Is  not  that  provision  confined  to  the  Bill  of 
Rights? 

Mb.  van  dyke.    No,  sir;  to  the  whole  Constitution. 

BIHAKKS  or  MB.   UCFABLANO. 

Me.  MoFARLAND.  Mr.  Chairman :  I  will  vote  for  the  amendment, 
provided  nothing  better  can  be  done.  In  my  judgment  the  first  part  of 
the  section  should  be  stricken  out  at  once.  That  would  give  rise,  as  it 
has  before,  to  litigation.  The  idea  of  expressing  in  the  title  all  that  is 
in  the  law,  is  simple  nonsense.  You  pass  a  law,  and  then  you  have  got 
to  put  the  whole  of  it  on  the  back  as  an  indorsement.  We  have  passed 
Codes  in  this  Stato.  How  would  you  indorse  the  title  Civil  Code,  so  as 
to  express  the  subject  in  the  title.  Why,  the  title  would  have  to  be  as 
long  as  the  Civil  Code  itself,  and  as  complicated.  It  seems  to  me  as 
impossible.  I  think  the  first  portion  of  the  section  ought  to  be  stricken 
out  entirely,  and  it  ought  to  commence  to  read  at  the  word  "  no,"  in  the 
second  line.  The  first  part  of  the  section  is  not  only  unnecessary,  but  it 
is  mischievous,  because  you  have  got  to  look  in  construing  a  law  to  see 
whether  the  title  embraces  the  whole  subject-matter  in  the  law,  which 
I  say  is  impossible.  It  think  the  amendment  of  the  gentleman  from 
Sacramento,  Mr.  Freeman,  will  remedy  it  to  some  extent,  and  I  shall 
vote  for  it. 

RRUIRKS  or  HB.   BABBOUB. 

Mb.  BARBOUB.  Mr.  Chairman :  It  seems  to  me  that  the  amend- 
ment proposed  by  the  gentleman  from  Sacramento,  will  have  exactly 
the  contrarv  effect  from  that  stated  by  the  gentleman  from  Stanislaus, 
Mr.  Schell,  snd  that  is  to  prevent  litigation.  The  amendment  is  to  save 
that  which  is  expressed  in  the  title  and  prevent  it  all  from  being 
declared  void,  because  there  may  be  in  the  Act  something  that  is  not 
in  the  title.  The  objection  of  the  gentleman  from  Sacramento,  Mr, 
McFarland,  is  not  well  taken.  It  is  a  proper  and  useful  thing  to  pro- 
vide that  the  subject-matter  of  an  Act  should  be  expressed  in  the  title, 
and  more  especially  in  relation  to  Acts  appropriating  money.  It  is  not 
tme,  as  stated  by  the  -gentleman  from  Stanislaus,  Mr.  Schell,  that  we 
have  already  provided  that  bills  shall  be  read  at  large  three  times. 
We  have  provided  that  they  shall  be  read  three  times,  but  not  at  large. 
They  may  be  read  by  title,  and  in  the  careless  way  in  which  legislation 
is  carried  on  mischievous  provisions  may  slip  in,  unless  you  have  such 
a  provision  as  this  in  the  Constitution. 

Mr.  schell.  How  long  a  title  would  be  necessary  for  a  bill  to 
amend  the  Civil  Code? 

Ma.  BARBOUR.    About  two  lines. 

BRUARKS  or  KB.   rRBBVAK. 

Mb.  freeman.  Mr.  Chairman  :  Certainly  either  this  section  should 
be  stricken  entirely  out  or  it  should  be  put  in  such  a  shape  that  it  means 
something.  Now  I  am  reminded  by  the  gentleman  from  Alameda,  Mr. 
V^an  Dyke,  that  we  have  already  adopted  in  our  Bill  of  Rights,  a  pro- 
vision which  says  every  section  of  this  Constitution  shall  be  mandatory. 
Now,  if  that  is  adopted,  then  this  section  must  be  construed  as  meaning 
somethi  n^.  The  question  would  at  once  arise  before  the  Courts,  does  this 
Constitution  mean  that  a  law  in  violation  of  that  section  shall  be  entirely 
void,  or  that  it  shall  be  void  only  to  ao  much  of  it  as  is  without  the  range 
of  the  title?  That  question  ought  to  be  settled  by  clear  language  here, 
and  not  be  reserved  for  contest  in  the  Courte.  It  is  true  tnat  an  Act 
may  be  in  such  a  shape  that  the  parts  cannot  be  segregated,  but  often 
that  is  not  the  case;  in  fact,  the  legislation  which  the  section  is  intended 
to  provide  against,  is  legislation  of  a  different  character;  Is  th^t  legisla- 
tion which  introduces  Into  an  Act  some  entirely  foreign  topic,  I,  myself, 
have  seen  Acts  of  the  Legislature  which  were  apparently  upon  some 
general  subject,  and  which,  somewhere  near  the  middle  of  the  bill,  con- 
tained a  provision  for  the  condemnation  of  a  toll-bridge  across  the  Sac- 
ramento River.  Now,  if  this  amendment  was  adopted,  the  people  would 
naturally  be  informed  that  such  legislation  was  pending.  Few  persons 
read  the  entire  Act,  and  they  sup|>ose,  when  these  bllla  are  presented, 
that  some  Ael  of  a  general  nature  is  before  the  Legislature,  and  do  not 


know  that  they  are  being  made  liable  fur  the  purchase  of  a  toll-bridge 
across  the  Sacramento  River.  The  idea  is,  that  a  bill  which  contains  a 
"little  joker"  of  that  description  shall  not  be  entirely  void.  At  all 
events,  one  policy  or  the  other  ought  to  be  pursued.  This  section,  if  it 
is  right  in  spirit,  should  be  amended  as  I  nave  suggested,  or  in  some 
other  manner,  so  that  we  shall  know  precisely  what  it  means. 


RRUABKS   or   UR.    UCCALLITH. 


Mr.  McCALLUM.  Mr.  Chairman :  If  I  understand  the  gentleman 
from  Sacramento,  it  is  for  the  information  of  the  people  that  he  desires 
that  the  title  shall  express  the  substance  of  the  Act,  That  gentleman 
knows,  or  ought  to  know,  that  the  title  is  the  last  thing  act^  upon  in 
the  passageof  a  bill;  therefore  the  i>eople  would  have  no  information, 
so  far  as  they  are  concerned,  by  the  title  pending  during  the  discussion 
of  the  bill,  because  the  title  is  amended  at  the  last  stage  of  its  passage. 
That,  I  presume,  every  gentleman  is  familiar  with.  Mr.  Chairman,  aa 
Judge  Schell  has  said,  we  have  adopted  a  provision  requiring  that  a  bill 
shall  be  read  three  times.  Gentlemen  say  it  does  not  aay  three  times  at 
larn.  I  say  that  that  rule,  in  parliamentary  usage,  which  says  that  a 
reading  of  a  bill  by  title  is  a  reading  of  the  bill,  does  not  apply  to  the 
construction  of  a  Constitution ;  therefore,  when  our  Constitution  says 
that  a  bill  shall  be  read  three  times,  on  three  different  days.  It  means  as 
it  says,  a  reading  of  the  bill.  It  is  unnecessary  to  put  in  this  surplus 
clause,  which  would  be  necessary  if  the  other  had  not  been  adopted.  I 
do  not  know  that  the  amendment  of  the  gentleman  from  Sacramento 
would  do  any  harm,  but  I  am  apprehensive  of  changing  the  language  of 
the  section  apparently  plain  enough,  and  which  has  been  the  subject  of 
judicial  construction  in  years  past.  What  construction  would  be  put 
upon  it  if  the  gentleman's  amendment  should  be  adopted,  I  do  not  know. 
He  refers  to  a  case  wherein  you  may  declare  a  portion  of  an  Act  uncon- 
stitutional, and  let  the  remainder  stand.  The  rule  of  construction  by 
the  Courts  is  this:  that  if  a  portion  of  an  Act  is  unconstitutional,  and  it 
can  be  so  held,  that  the  balance  of  the  Act  can  remain  without  being 
impaired;  it  may  be  rejected  as  unconstitutional.  But  here  the  ^ntle- 
raan  from  Sacramento  proposes  to  lay  down  the  rule  of  construction  for 
the  Courts,  that  they  shall  reject  that  portion  of  the  bill.  His  amend- 
ment reads: 

"  Every  law  enacted  by  the  Legislature  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title;  but  If  any  subject  shall  be  embraced 
in  any  Act  which  shall  not  be  expressed  in  its  title,  said  Act  shall  be 
void  only  to  so  much  thereof  as  shall  not  be  so  expressed,  and  no  law 
shall  be  revised  or  amended  by  reference  to  its  title ;  but  in  such  case 
the  Act  revised,  or  section  amended,  shall  be  reSnacted  and  published  at 
length  as  revised  or  amended." 

As  it  now  reads,  the  question  will  come  up:  is  the  provision  embraced 
that  steted  in  the  title?  Many  questions  will  arise.  This  very  propo- 
sition was  before  the  Committee  on  Legislative  Department.  We  dis- 
cuEsed  it  at  some  length  there,  and  it  was  thought  that  it  might  be  a 
dangerous  Innovation.  The  committee  were  of  the  opinion,  that  inas- 
mucn  as  this  section  has  stood  for  many  years,  and  as  we  have  provided 
that  theselaws  should  be  mandatory,  we  might  as  well  let  it  stand  as  it 
is.    The  object  of  this  was  not  the  information  of  the  people. 

Mr.  BARBOUR.  I  will  state  a  case,  A  bill  went  through  the  Legis- 
lature, providing  for  the  opening  of  Seventh  street  in  San  Francisco. 
It  contained  the  usual  provisions  for  a  Commissioner,  ete.  In  the  middle 
of  the  fifth  section  was  interjected  a  proviso  for  paying  two  thousand 
three  hundred  or  two  thousand  four  hundred  dollars  of  a  defeated  claim 
for  the  same  purpose,  and  that  went  through  because  It  was  overlooked. 
It  related,  in  one  sense,  to  the  same  subject-matter,  although  In  another 
sense  it  was  outside  of  the  matter.  The  object  of  this  amendment  is  to 
authorise  the  saving  of  the  bill  and  the  rejection  of  that  matter. 

Mr.  McCALLUM.  We  have  already  agreed  to  an  amendment,  that 
every  bill  shall  be  read  at  large,  by  sections,  and  the  ayes  and  noes 
called,  and  that  it  shall  not  pass  unless  It  shall  receive  the  votes  of  a 
majority  of  all  the  members  elected  to  both  Houses,  and  I  suppose  that 
such  mistakes,  if  they  were  mistakes,  will  not  be  so  likely  to  occur.  I 
do  not  know  bow  we  are  to  go  to  work  to  make  the  men  intelligent  and 
honest  who  shall  make  our  laws,  and  I  do  not  propose  for  my  part  to  fix 
up  the  Constitution  that  way.  Certainly  somebody  was  derelict  in  that 
case,  I  do  not  know  that  it  will  do  any  harm,  but  I  believe  it  would  be 
a  dangerous  innovation,  for  reasons  which  I  do  not  propose  to  steto  at 
length:  I  think  we  ought  to  stend  upon  this  rule.  It  is  now  well 
settled.  These  errors  are  not  likely  to  occur  again,  and  I  have  no  doubt 
that  if  the  amendment  is  adopted,  it  will  be  the  subject  of  any  amount 
of  litigation,  in  attempting  to  lay  down  the  rules  of  construction  for  the 
Courte  In  these  cases. 

RKHARKS    OF    UR.  MCFARLAND. 

Mr.  MoFARLAND.  Mr.  Chairman :  The  Committee  on  Legislative 
Department  undertook  to  put  in  an  iron-bound  provision,  and  have 
overruled  all  the  decisions  of  the  Supreme  Court. 

Mr.  McCALLUM.  The  committee  have  not  changed  the  Constitu- 
tion at  all. 

Mr.  MoFARLAND.  They  determine  when  language  is  mandatory 
and  when  it  is  directory.  Now,  this  Convention  has  said  that  they  shall 
not  declare  anything  directory.  I  am  opposed  to  the  first  proposition  of 
the  section,  because  I  say  that  under  the  rule  that  it  is  mandatory,  you 
might  get  Into  the  greatest  kind  of  difficulty.  We  suppose  that  the  law 
of  the  land  is  what  the  Legislature  enacts,  if  it  is  constitutional.  When 
the  Legislature  passes  an  Act,  and  it  is  signed  by  the  Governor,  that  is 
supposed  to  be  the  law,  and  yet  if  they  do  not  give  a  title  to  it  that 
expresses  all  that  is  in  the  law,  then,  according  to  the  section  reported 
by  the  committee,  it  Is  not  the  law  of  the  land.  There  Is  an  opening  for 
the  greatest  kind  of  litigation.  I  shall  vote  for  the  amendment  of 
the  gentleman  from  Sacramento,  and  if  it  is  not  adopted  I  shall  move  to 
amend  by  striking  out  the  first  part  entirely.  I  repeat  that  it  is  impos- 
sible to  express  ali  there  is  in  a  law  in  its  title  without  making  the  title 
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nearly  as  long  as  the  taw.  A  lavr  may  cover  twenty  pages,  or  it  may 
coTer  three;  and  it  may  have  several  sections,  and  then  you  have  got 
to  relate  in  three  lines  what  it  is  about,  and  after  you  have  passed  it 
solemnly,  and  it  has  been  signed  and  become  a  law,  if  the  title  is  not 
long  enough  it  is  void.  Is  not  that  nonsense?  How  can  a  man  put  into 
a  title  what  it  takes  twenty  sections  to  put  into  a  law?  He  cannot  do  it. 
I  do  not  think  it  ought  to  be  in  the  Constitution  at  all  under  this  rule, 
that  everything  is  mandatory.  I  am  in  favor  of  one  portion  of  the  sec- 
tion, that  no  law  shall  be  revised  or  amended  by  its  title,  but  I  am 
entirely  opposed  to  this  rule  that  you  have  adopted  here  in  this  Conven- 
tion, tnat  a  Court  shall  not  exercise  its  ordinary  functions.  If  you 
adhere  to  that  rule  you  will  have  any  number  of  uwsuits. 

BIVARKS  OF  UB.   LAim. 

Mb.  liAINE.  Mr.  Chairman :  The  object  of  the  section  is  ver^  well 
understood,  and  it  is  a  very  easy  matter  for  any  person  to  state  m  the 
title  the  subject  of  a  bill.  When  the  amendment  was  first  offered  I  was 
inclined  to  support  it,  but  I  desire  to  call,  very  briefly,  the  attention 
of  the  committee  to  what  may  follow  such  a  rule.  The  (question  pre- 
sented is  simply  this :  if  a  bill  should  pass  that  had  a  provision  in  it  that 
was  not  withm  the  title,  the  whole  bill  would  fall.  By  the  amendment 
offered  by  the  gentleman  from  Sacramento,  that  result  would  not  neces- 
sarily foUow,  but  the  law  would  fall  only  as  to  the  portion  not  within 
the  title.  Now,  here  is  the  danger.  Suppose  the  gentleman  from  Sac- 
ramento is  a  member  of  the  Legislature,  and  be  is  a  good  lawyer. 
Under  the  Constitution,  he  knows  very  well,  in  drafting  bis  bill,  that  all 
will  be  held  constitutional  that  is  within  the  title ;  but  finding  that  his 
bill  cannot  receive  a  sufficient  support  if  there  is  nothing  in  it  which 
embodies  something  else  that  will  catch  other  members  of  the  Legisla- 
ture, he  can  safely  put  in  other  matter,  knowing  that  one  portion  of  it 
must  fall.  That  may  be  the  very  portion  that  passes  the  bill.  Thereby 
members  that  are  unwary,  or  not  well  skilled  in  constitutional  law,  will 
be  induced  to  vote  for  a  bill  that  they  would  not  otherwise  vote  for. 
Only  that  part  falls  that  is  without  the  title,  and  it  may  be  that  very  part 
that  has  induced  the  Legislature  to  pass  the  bill.  I  see  no  reason  why  a 
bill  should  not  fall  if  it  is  a  cheat. 

Mb.  BARRY.  Mr.  Chairman :  As  I  think  we  have  done  a  very  good 
day's  work  to-day,  I  move  that  the  committee  do  now  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

The  motion  was  lost. 

Mk.  EOGERTON.  Mr.  Chairman:  I  call  for  the  reading  of  the 
amendment. 

Thb  SECRETARY  read: 

"  Every  law  enacted  by  the  Legislature  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its  title ;  but  if  any  subject  shall  be  embraced 
in  any  Act  which  shall  not  be  expressed  in  its  title,  said  Act  shall  be 
void  only  to  so  much  thereof  as  shall  not  be  so  expressed;  and  no  law 
shall  b«  revised  or  amended  by  reference  to  its  title;  but  in  such  case 
the  Act  revised,  or  section  amended,  shall  be  reSnacted  and  published 
at  length  as  revised  or  amended." 

Mb.  EDGERTOK.  I  would  suggest  to  the  gentleman  that  he  insert 
the  word  "as"  before  the  word  "to,"  so  that  it  will  read:  "Such  Act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in  its 
title."    That  is  from  the  Constitution  of  Iowa. 

Mr.  LAINE.    There  are  several  Constitutions  that  use  that  language. 

Mb.  JOHNSON.     The  Constitution  of  Indiana,  also. 

Mb.  EDaERTON.  It  is  in  the  Constitution  of  Iowa  of  eighteen  hun- 
dred and  forty-six,  and  in  the  new  Constitution  of  eighteen  hundred 
filly-seven  they  incorporated  the  same  provision;  ana  somewhere  in 
some  of  the  decisions  of  the  Supreme  Court  of  that  State — I  do  not  now 
recollect  which — that  question  has  been  discussed,  and  they  illustrate 
there,  it  seems  to  me,  very  satisfactorily,  the  wisdom  of  this  provision. 
I  suppose  everybody  understands  that  the  object  of  the  provision  is  to 
prevent  collusion  in  a  legislative  body ;  to  prevent  the  passage  of  what 
are  called  omnibus  bills — uniting  various  interests  in  order  to  get  them 
passed.  It  seems  to  me  that  this  constitutional  provision  is  very  much 
needed.  I  think  the  amendment  is  a  good  one,  and  I  shall  vote  for  it.  I 
will  say  that  the  Court  in  Iowa  held  that  this  provision  was  mandatory. 
I  shall  offer  the  amendment  I  have  suggested  as  soon  as  I  can  prepare  it. 


suggested  i 

BBMABKa  or  MB.   HAOIB. 


Mb.  HAGER.  Mr.  Chairman:  The  amendment  proposed  by  the 
member  from  Sacramento  is  contained  in  the  Constitution  of  Indiana, 
Illinois,  Iowa,  and  Orej^n.    In  the  Constitution  of  New  Jersey  it  reads: 

"To  avoid  improper  influences  which  may  result  from  intermixing  in 
one  and  the  same  Act,  such  things  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one  subject,  and  that  shall  be 
expressed  in  the  title." 

That  is  the  reason  of  the  rule.  Thev  express  it  there  in  the  Constitu- 
tion itself.  The  object  of  this  provision,  that  a  bill  shall  embrace  but 
one  subject,  is  to  prevent  these  omnibus  bills.  For  instance,  a  bill  is 
called  up  and  somebody  puts  in  an  amendment  which  nobody  would 
pass  if  he  knew  it  was  there.  That  is  the  way  legislation  takes  place  in 
tlic  Congress  of  the  United  States,  and  accounts  for  the  vicious  legisla- 
tion which  takes  place  there.  An  appropriation  bill  comes  up  and  some- 
body gets  up  and  moves  to  add  a  lew  tnousand  dollars  for  some  other 
purpose  than  that  already  mentioned,  and  it  is  adopted,  and  all  bills  are 
passed  in  that  way.  Now,  if  we  should  take  this  clause  out  altogether, 
it  would  open  legislation  here  to  the  same  rule.  Combinations  would 
be  made  and  influence  brought  to  bear  to  put  a  number  of  schemes 
together,  and  rush  them  through ;  whereas,  either  one  of  them  alone, 
would  not  pass.  That  is  the  reason  of  this  provision  that  bills  shall  con- 
tain but  One  subject,  and  that  shall  be  expressed  in  the  title.  I  think 
the  amendment  is  contained,  verbatim,  in  the  Constitution  of  Illinois, 
and  also,  as  I  see,  in  Indiana,  Iowa,  and  Oregon.  These  are  the 'only 
variations  from  the  general  rule.    There  is  one  objection  to  the  amend- 


menc7  which  I  will  state.  If  we  open  the  door  to  any  subject  that  is 
expressed  in  the  title,  and  then  some  foreign  subject  should  be  intro- 
duced into  a  law,  the  Supreme  Court  will  nave  to  decide  in  all  cases, 
and  the  provisions  of  a  law  would  be  uncertain  in  its  various  sections 
until  the  Supreme  Court  had  passed  upon  it,  one  section  after  another. 
Otherwise,  I  do  not  object  to  the  amendment.  But,  I  think,  perhaps, 
as  we  have  already  gone  on  in  this  State  nearly  thirty  years  with  this 
limitation  upon  the  legislative  power,  and  have  got  accustomed  to  it  so 
that  the  legislators  and  the  people  generally  know  and  understand  that 
a  bill  should  relate  only  to  one  subject-matter,  that  perhaps  we  had 
better  adhere  to  the  rule  as  it  has  hitherto  existed  in  this  State.  We 
might,  of  course,  lose  a  good  law  because  it  had  in  it  a  provision  act 
expressed  in  the  title.  As  it  now  stands,  special  legislation  is  pro- 
hibited, and  there  will  not  be  the  same  danger  as  there  has  been  hereto- 
fore. 

Mb.  EDGERTON.  Mr.  Chairman :  I  have  prepared  a  substitute, 
which  I  understand  the  author  of  the  amendment  is  willing  to  accept. 

Thi  SECRETARY  read : 

"  Every  Act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the  title;  but  if 
any  subject  shall  be  embraced  in  an  Act,  which  shall  not  be  expressed 
in  the  title,  such  Act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title." 

Mb.  EDGERTON.  That  is  a  precise  copy  from  the  Constitution  of 
Iowa. 

Mb.  freeman.    I  am  willing  to  accept  that  amendment. 

Mb.  van  dyke.  I  wish  to  ask  the  gentleman  from  Sacramento, 
Mr.  Edgerton,  if  that  is  not  the  rule  of  construction  now;  ifithe  part 
cannot  stand  which  is  not  void. 

Mb.  EDGERTON.  I  underatand  that  some  allusions  have  been  made 
to  the  decisions  of  the  Supreme  Court  in  reference  to  this  section.  I  did 
not  hear  the  whole  of  this  discussion.  If  I  recollect  right,  the  decision 
of  the  Supreme  Court  was,  that  this  provision  as  it  now  stands  is  merely 
directory ;  that  it  does  not  amount  to  anything. 

Mb.  van  dyke.  My  question  is  aimed  at  the  proposed  amend- 
ment. I  ask  if  that  is  not  now  the  rule  of  construction,  that  which  you 
have  embodied  in  your,  amendment?  That  is  if  an  Act  can  stand,  the 
Courts  allow  it  to  stand.    Therefore,  this  would  be  unnecessary. 

Mb.  EDGERTON.  I  do  not  know  how  thev  would  decide.  Perhaps 
the  Court  might  decide  that  the  whole  thing  should  stand. 

Mb.  van  dyke.  But  if  it  can  be  separated  the  Courts  allow  that 
which  is  valid  to  stand.  Now  I  do  not  see  any  necessity  for  this  amend- 
ment, and  it  might  complicate  matters.  I  nope  the  amendment  will 
not  prevail. 

Mb.  EDGERTON.  A  Court  might  allow  the  whole  thing  to  stand. 
The  object  is  that  nothing  shall  stand  except  that  which  is  expressed  in 
the  title. 

Mb.  van  dyke.  That  is  the  effect  now  under  the  common  law  of 
construction,  and  the  Courts  always  allow  that  which  is  valid  to  stand. 
I  say  that  this  amendment  is  unnecessary  although  it  may  be  in  a  dozen 
Constitutions. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  It  seems  to  me  that 
the  amendment  offered  by  the  gentleman  from  Sacramento,  Mr.  Edger- 
ton, should  be  adopted,  so  far  as  it  goes,  together  with  the  balance  of 
section  twenty-four,  which  reads:."  No  law  shall  be  revised  or  section 
amended  by  reference  to  its  title;  but  in  such  case,  the  Act  revised,  or 
section  amended,  shall  be  reenacted  and  published  at  length  as  revised 
or  amended."  I  like  this  very  much  better  than  the  origind,  as  reported 
by  the  Committee  on  Legislative  Department,  becanse  it  contains  the 
clause,  "  and  matters  properly  connected  therewith." 

Mb.  van  DYKE.    I  have  no  objection  to  that 

BBMABKS  OP  UB.  WILSOH. 

Mb.  WILSON,of  First  District.  The  old  section,  that  it  shall  embrace 
but  one  subject,  made  it  very  difficult  in  some  cases  to  limit  it  to  one 
subject,  and  that  subject  to  be  expressed  in  the  title.  If  you  had  two 
subjects  that  were  not  closely  related  to  each  other,  or  were  two  distinct 
subjects,  the  whole  Act  would  be  void.  For  instance,  take  the  Act  of  the 
Legislature  of  eighteen  hundred  and  seventy-seven  and  eighteen  hun- 
dred and  seventy-eight,  entitled  "An  Act  to  authorize  the  maintenance 
of  booms  in  Elk  River,  and  the  removal  of  obstructions  from  said 
stream,"  there  are  really  two  distinct  subjects,  and  yet  they  are  so 
related  to  each  other  that  there  could  not  be  any  rational  cause  assigned 
why  they  should  not  be  joined.  The  maintenance  of  the  boom,  and  the 
keeping  of  the  river  free  from  obstruction,  must  necessarilv  go  together, 
and  yet,  under  the  present  provision  of  the  Constitution  they  would  be 
held  to  be  two  distinct  subjects.  But  taking  this  amendment,  as  pro- 
posed by  the  gentleman  from  Sacramento — that  it  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  the  maintenance  of 
the  boom,  and  the  keeping  of  the  river,  would  be  akin  to  each  other, and 
would  be  properly  in  the  same  bill.  Many  illustrations  of  the  same 
character  might  be  found.  It  makes  the  law  a  little  more  sensible,  and 
would  prevent  many  laws  being  declared  void,  against  which  no  rational 
objections  could  be  assigned.  Now,  so  far  as  the  (question  raised  by  the 
gentleman  from  Alameda,  Mr.  Van  Dyke,  that  it  is  the  comtnon  rule  of 
construction  that  only  that  part  of  the  law  is  declared  voM  which  is  not 
expressed  in  the  title,  I  have  to  say,  if  that  be  the  common  law  rule  of 
construction ,  there  is  no  objection  to  putting  it  in  here.  There  may  be 
some  doubt  about  it.  There  is  sometimes  great  difficulty  in  deciding 
just  how  much  of  the  law  pertains  to  the  subject  expressed  in  the  title, 
and  sometimes  the  Courts  decide  that  the  whole  law  must  ^  out.  I  do 
not  see  any  objection  to  retaining  the  last  part  of  the  section  which  I 
have  read,  ana  it  seems  to  me  that,  with  the  amendment  proposed  by 
the  gentleman  from  Sacramento,  Mr.  Edgerton,  is  just  what  we  desire. 

Mb.  McCALLUM.  Mr.  Chairman :  I  desire  to  ask  how  the  Courts 
are  going  to  construe  an  Act  of  this  kind  ?    An  Act  which  is  not  specified 
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in  the  title  is,  by  the  terms  of  that  amendment,  to  be  rejected  only  so 
far  as  not  expressed  in  the  title.  Now,  suppose  it  so  mingled  up  with 
the  balance  of  the  Act  that  the  Courts,  under  any  other  rule  of  construc- 
tion, won't  reject  the  whole  of  it,  is  not  the  Court  then  compelled  to 
change  the  whole  system  of  construing  laws  on  this  rule  attempted  to 
be  fixed  upon  the  Courts  hero,  by  saying  that  it  shall  be  rejected  only  so 
far  as  not  expressed  in  the  title. 

Me.  EDGERTON.  Mr.  Chairman :  It  seems  to  me  that  I  can  give 
the  gentleman  an  illustration  in  a  moment:  Take  a  simple  appropriation 
bill,  ".\n  Act  to  provide  for  the  support  of  the  State  government.  Now, 
suppose  that  somebody  should  succeed  in  getting  into  that  bill  an  appro- 
pnation  for  some  other  purpose,  I  do  not  see  that  the  Supreme  Court 
would  have  any  difficulty,  under  this  amendment,  in  holding  that  that 
was  not  expressed  in  the  title,  and,  pro  tanto,  was  void. 

Mb.  MoCALLUM.  In  that  case  it  would  be  perfectly  clear ;  there 
would  be  no  difficulty  so  far  as  the  case  supposed  is  concerned.  The 
question  t  have  asked  is  this:  Suppose,  in  a  different  case,  where  the 
matter  was  not  referred  to  in  the  title,  and  was  so  commingled  with  the 
balance  of  the  Act  that,  under  the  old  rules  of  construction,  the  Court 
would  reject  it  all,  then  does  not  this  rule  in  this  amendment  compel 
the  Court  to  change  the  whole  rules  of  construction  T 

Ma.  WILSON,  of  First  District    Not  at  all. 

Mb.  EDGERTON.    Not  at  all. 

Mb.  McCALLUM.    I  ask  the  Secretanr  to  read  it. 

The  CHAI  RM  AN.    The  Secretary  will  read. 

Thk  SECRETARY  read: 

"  Every  Act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the  title ;  but  if  any 
subject  shall  be  embraced  in  an  Act,*Which  shall  not  be  expressed  in 
the  title,  such  Act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title.  No  law  shall  be  revised  or  section  amended 
by  reference  to  its  title ;  but  in  such  case,  the  Act  revised,  or  section 
amended,  shall  be  reSnacted,  and  published  at  length  as  revised  or 
amended." 

Mb.  McCALLUM.  I  would  say  that  in  such  a  case  as  I  have  men- 
tioned, where  the  matters  contain&d  in  a  bill  were  so  mingled  that  the 
Court  would  now  hold  that  the  whole  Act  must  fall,  it  would  be  com- 
pelled to  decide  the  other  way  under  this  provision.  This  is  clouding 
up  the  matter  in  a  peculiar  way.  It  says  that  every  Act  shall  embrace 
but  one  subject  ana  matters  propei^ly  connected  therewith,  ^ow,  I  ask 
if  this  very  phrase  does  not  in  itself  invite  any  amount  of  litigation, 
discossion,  and  difficulty,  as  to  what  would  be  properly  connected  with 
the  matter.  This  language  in  the  Constitution,  at  present,  is  not  ambig- 
uous. The  only  difficulty  is  that  the  Court  says  it  is  directory  and  not 
mandatory.  The  Bill  of  Bights,  which  we  have  adopted,  says  that  these 
provisions  shall  be  mandatory.  That  removes  the  objection.  The  Com- 
iiiitt«e  on  Legislative  Department  have  reported  the  section  the  same  as 
it  was  in  the  old  Constitution.    It  reads: 

"Sic.  24.  Every  law  enacted  by  the  Legislature  shall  embrace  but  one 
subject,  which  shall  be  expre&sed  m  the  title,  and  no  law  shall  be  revised 
or  amended  by  reference  to  its  title;  but  in  such  case  the  Act  revised  or 
section  amended  shall  be  reenacted  and  published  at  length  as  revised 
or  amended." 

That  sounds  like  a  Constitution.  Then  comes  in  this  piping  amend- 
ment: "  but  notwithstanding,  nevertheless,  if  you  don't  do  what  the 
people  by  their  sovereign  authority  commanded  you  to  do,"  etc  Now, 
we  tell  the  Courts  to  disregard  this  other  part,  though  you  have  com- 
manded the  Courts  to  construe  this  as  mandatory. 

Ma.  WILSON,  of  First  District.  The  gentleman  raises  an  objection 
here,  and  because  he  cannot  answer  it  himself  he  thinks  nobody  else 
can.  Now,  there  is  no  sort  of  difficulty  in  this  question,  the  gentleman 
is  very  easily  answered,  and  has  been  already  answered  by  the  gentle- 
man from  Sacramento.  If  you  have  a  vicious  matter  connected  with  a 
good  matter,  and  you  can  separate  the  vicious  from  the  good,  you  simply 
leave  it  off  and  the  vicious  falls  and  the  good  remains.  That  always 
has  been  the  rule.  But  if  the  vicious  is  so  intermingled  and  commingled 
with  the  good  that  you  cannot  separate  the  two,  the  Courts  have  always 
held  that  the  whole  is  bad.  That  is  laid  down  in  the  books,  and  this 
amendment  does  not  change  it  in  the  slightest  degree.  It  simply  says 
that  if  any  subject  shall  be  embraced  in  an  Act  which  shall  not  be 
expressed  in  the  title,  such  Act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title.  It  follows  as  a  necessity  that  the 
Court  has  got  to  separate  the  two  in  order  to  leave  off  the  bad.  The 
very  moment  you  cannot  separate  the  two  the  whole  is  bad.  That  is 
the  role  laid  down  in  the  elementary  books  everywhere. 

Mb.  FILCHER.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Hunter,  Condon,  Morse,  and  Joyce. 

The  main  question  was  ordered. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sacramento,  Mr.  Edgerton. 

The  amendment  was  adopted  on  a  division,  by  a  vote  of  &6  ayes  to  36 
noes. 

Mb.  McCALLUM.  I  gave  notice  yesterday  that  I  would  move  to 
reconsider  the  vote  by  which  the  committee  adopted  the  amendment 
offered  by  the  gentleman  from  San  Joaquin,  Mr.  Terry,  to  section  six. 
I  wish  to  save  the  motion.  I  make  that  motion  now  to  reconsider, 
and  I  will  ask  the  Chair  if  this  question  can  properly  come  up  to-morrow. 

Mb.  HAGEB.  Mr.  Chairman :  I  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  bad  under  consideration  the  report 
of  the  Committee  on  Legislative  Department,  have  made  progress,  and 
ask  leave  to  sit  again. 


Mb.  HUESTIS.    I  move  that  the  Convention  do  now  adjourn. 
Carried. 

And  at  five  o'clock  and  ten  minutes  p.  u.,  the  Convention  stood 
adjourned. 


EIGHTY-FIFTH   DAY. 

Saobahento,  Saturday,  December  21st,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
ntes  A. M. 
President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


PRXSIKT. 

Andrews, 

Heiskell, 

Roddy, 

Ayers, 

Herold, 

Reynolds, 

Barbour, 

Herrington, 

Rhodes, 

Barry, 

Hilbom, 

Ringgold, 
Roli^ 

Barton, 

Hitohcock, 

Beeisteicher, 

Holmes, 

Schell, 

Belcher, 

Howard,of  Los  Angeles,  Schomp, 

Bell, 

Howard,  of  Mariposa, 

Shoemaker, 

Biggs, 

Huestis, 

Shurtleff, 

Blackmer, 

Hughey, 

Smith,  of  Santa  Clara, 

Boggs, 

Hunter, 

Smith,  of  4th  District, 

Brown, 

Inman, 

Smith,  of  San  Francisco, 

Burt, 

Johnson, 

Soule, 

Caples, 

Jones, 

Stedman, 

Casserly, 

Joyce, 

Steele, 

Chapman, 

Kelley, 

Stevenson, 

Charles, 

Kenny, 

Sweasey, 

Condon, 

Keyes, 

Swing, 

Cross, 

Kleino, 

Terry, 

Crouch, 

Laine, 

Thompson, 

Davis, 

Lampson, 

Tinnin, 

Dean, 

Larkin, 

Townsend, 

Dowling, 

Lame, 

Tully, 

Doyle, 

Lewis, 

Turner, 

Dudley,  of  San  Joaquin,  Liudow, 

Tuttle, 

Dudley,  of  Solano, 

Mansfield, 

Vacquerel, 

Dunlap, 

McCallum, 

VaiTDyke, 
Van  Voorhies, 

Edgerton, 

McConnell, 

Evey, 

McCoy, 

Walker,  of  Marin, 

Farrell, 

McFarland, 

Walker,  of  Tuolumne, 

Filcher, 

McNutt, 

Webster, 

Finney, 

Mills, 

Weller, 

Freud, 

Moffat, 

Wellin, 

Garvey, 

Moreland, 

West, 

Gorman, 

Morse, 

Wickes, 

Grace, 

Nason, 

White, 

Gregg, 

Nelson, 

Wilson,  of  Tehama, 

Hager, 
Hafe, 

Neunaber, 

Wilson,  of  1st  District, 

Ohleyer, 

Winans, 

Hall. 

Overton, 

Wyatt, 

Harrison, 

Porter, 

Mr.  President. 

Harvey, 

Prouty, 

ABSENT. 

Barnes, 

Freeman, 

Noel, 

Berry, 

Glascock,   . 

O'Donnell, 

Boucher, 

Graves, 

O'SuUivan, 

Campbell, 
Cowaen, 

Lavijne, 

Pulliam, 

Martm,  of  Alameda, 

Reed, 

Eagon, 

Martin,  of  Santa  Cruz 

,  Shafter, 

Estee, 

McComas, 

Stuart, 

Estey, 

Miller, 

Swenson, 

Fawcett, 

Murphy, 

Waters. 

LEAVE  OP  ABSENCE, 

For  two  days  was  granted  Mr.  Kelley. 
For  one  week  was  granted  Messrs.  Townsend  and  Waters. 
Indefinite  leave  of  absence  was  granted  Mr.  Graves  on  account  of 
sickness. 

THE  JODBNAL. 

Mb.  CAPLES.     Mr.  President:    I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  same  approved. 
Carried. 

bills. 

Mb.  HILBORN.  Mr.  Chairman:  I  wish  to  report  back  the  following 
resolution  from  the  Committee  on  Mileage  and  Contingent  Expenses, 
with  the  recommendation  that  it  be  adopted  : 

Jieiohtd,  That  the  nun  of  thirteen  dollArs  and  seTenty-flTe  cents  b«  and  the  tame 
is  hereby  allowed  to  pay  the  bill  of  Pacific  Ice  Company  for  ice  from  Deceml}«r 
second  to  December  thirteenth,  eighteen  hundnd  and  Boventy-eight,  the  same  to  be 
paid  OQt  of  the  funds  appropriated  for  the  expenaea  of  the  Convention,  the  Controller 
to  draw  bis  warrant  in  Ikror  of  the  Sergeant^t-Amu  for  the  amount. 

Adopted. 

Mb.  HILBORN.  Mr.  President :  I  also  wish  to  report  back  without 
recommendation  the  bill  of  Mra.  Margaret  Gait  The  bill  is  not  author- 
ized by  any  resolution,  and  the  committee  are  unable  to  ascertain  the 
amount  which  this  person  is  entitled  to.  There  is  no  doubt  but  what 
she  has  performed  some  service,  but  we  are  unable  to  find  out  how  much 
washing  has  been  done. 

The  SECRETARY  read: 
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Saturday, 


Saobjimiktu,  DacMnbcr  13,  1878. 
CoMtitatlaDkl  CoaVsation  of  Otliforal*,  In  acoonnt  with  Mn.  lUrguwt  CMt, 
dabtor:    To  wuhlng  toireto  twain  WMkt,  MTen  doUui. 

Mr.  FREUD.    I  move  the  bill  be  paid. 
Carried. 

PCTDR«  AMINDMIMT8. 

Mn:  6LACKMER.    Mr.  President:  I  send  up  a  report  from  the 
Committee  on  Future  Amendments. 
Tai  SECRETARY  read: 

SACmAMiKTO,  CiuroRNii,  December  21,  1878. 
Ub.  Pbbsipbnt:  Toar  Committee  on  Fnture  Amendmenti,  to  whom  were 
referred  propoeltlone  numbera  one  hundred  and  teven,  two  hnndred  and  twelve,  three 
hundred  and  twenty-three,  three  hundred  and  alxty-nlnr,  and  four  hundred  and 
eight,  beg  leave  to  report  that  they  have  bad  the  aame  under  ouniideratloa,  and 
herewith  report  the  aame  back,  and  recommend  that  no  Airtber  action  ha  taken 
thereon. 

So  much  of  fuch  propoaitlona  aa  your  committee  deem  it  expedient  to  adopt  hare 
been  Incorporated  in  the  article  herewith  submitted,  which  your  committee  recom- 
mend lor  adoption  by  the  Convention,  aa  article  ten  of  the  new  Constitution. 

E.  T.  BLACKMKB, 
J.  B.  WELLKK, 
J.  M.  CHARLES, 
J.  V.  WEBSTEB, 
P.  T.  DOWLINO, 
I  J.  A.  OOBMAN, 

CONBAD  HEBOLO, 
DANIEL  LEWIS, 
WM.  P.  OBACE. 

MODI  or  AMINDISG  AMD  BITISIKO  TBI  COMSTITCTION. 

SionoK  1 .  Any  amendment  or  amendments  to  this  Constitution  may 
be  proposed  in  the  Senate  or  Assembly,  and  if  two  thirds  of  all  the  mem- 
bers elected  to  each  of  the  two  houses  shall  vote  in  favor  thereof,  such 
proposed  amendment  or  amendments  shall  be  entered  in  their  Journals, 
with  the  yeas  and  nays  taken  thereon ;  and  it  shall  be  the  duty  of  said 
Legislature  to  submit  such  proposed  amendment  or  amendments  to  the 
people  in  such  manner  ana  at  such  time  as  may  be  deemed  expedient. 
Sucn  amendment  or  amendments  shall  be  published  in  full  in  each 
county  in  the  State  wherein  a  newspaper  is  published  for  at  least  three 
months  next  preceding  the  election  at  which  tney  are  submitted.  Should 
more  than  one  amendment  be  submitted  at  the  same  election, they  shall 
be  so  prepared  and  distinguished,  by  numbers  or  otherwise,  that  they 
can  be  voted  on  separately.  If  the  people  shall  approve  and  ratify  suoh 
amendment  or  amendments,  or  any  of  them,  by  a  majority  of  the  electors 
qualified  to  vote  for  members  of  the  Legislature  voting  therefor,  such 
amendment  or  amendments  shall  become  a  part  of  this  Constitution. 

Sec.  2.  Whenever  two  thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  think  it  necessary  to  revise  this  Constitution, 
they  shall  recommend  to  the  electors  to  vote  at  the  next  general  election 
for  or  against  a  Convention  for  that  purpose,  and  if  a  majority  of  the 
electors  voting  at  said  election,  on  toe  proposition  for  a  Convention, 
shall  vote  in  favor  thereof,  the  Legislature  shall,  at  its  next  session, 
provide  by  law  for  calling  the  same.  Said  Convention  shall  consist  of 
a  number  of  delegates  not  to  exceed  that  of  both  branches  of  the  Legis- 
lature, which  shall  be  chosen  in  the  same  manner,  and  have  the  same 
qualifications,  as  members  of  the  Legislature.  The  delegates  so  elected 
shall  meet  within  three  months  after  their  election,  at  such  place  as  the 
liCgislature  may  direct.  The  Constitution  that  may  be  agreed  upon  by 
such  Convention  shall  be  submitted  to  the  people  at  a  special  election  to 
be  provided  for  by  law,  for  their  ratification  or  rejection,  in  such  manner 
as  the  Convention  may  determine.  The  returns  of  such  election  shall, 
in  such  manner  as  the  Convention  shall  direct,  be  certified  to  the 
Executive  of  the  State,  who  shall  call  to  his  assistance  the  Controller, 
Treasurer,  and  Secretaiy  of  State,  and  compare  the  returns  so  certified 
to  him ;  and  it  shall  he  the  duty  of  the  Executive  to  declare  by  his 
proclamation,  such  Constitution  as  may  have  been  ratified  by  a  majority 
of  all  the  votes  cast  at  such  special  election,  to  be  the  Constitution  of 
the  State  of  California. 

Mr.  BLACKMGR.  Mr.  President:  I  move  that  the  report  be  printed 
and  referred  to  the  Committee  of  the  Whole. 

Carried. 

BIPORT. 

Mb.  van  dyke.  Mr.  President:  I  send  up  a  report  from  the  Com- 
mittee on  Preamble  and  Bill  of  Rights. 

Tub  SECRETARY  read: 

Ma.  PauiDEin:  The  Committee  on  the  Preamble  and  Bill  of  Bights,  to  whom 
was  referred  the  following  propoaition,  to  wit:  nnml>er  three  hundred  and  seren^- 
seven.  Introduced  by  Mr.  Edgerton;  nnmber  four  hundred  and  eighty-one,  intro- 
dnced  by  Mr.  Mills;  number  four  hundred  and  ninety-one,  introduced  by  Mr. 
Blnggold,  and  one  memorial,  beg  leave  to  report  that  the  same  relate  to  matters  on 
which  the  committee  had  already  acted  and  reported  their  action  to  the  Convention, 
and,  therefore,  return  the  propositions  and  memorial,  and  recommend  that  no  fnrtber 
action  be  taken  thereon. 

Ueapectfully  submitted.  WALTEE  TAN  DTKE,  Chairman. 

The  PRESIDENT.    The  report  will  lie  on  the  table. 

Mr.  DUNLAP.  I  move  to  take  up  the  resolution  to  pay  Patrick 
Leavy  for  services  as  Gas  Porter. 

The  PRESIDENT.    The  motion  is  not  in  order  at  present 

Mr.  AYERS.  I  send  up  a  proposition  and  ask  that  it  be  referred  to 
the  Committee  on  Apportionment  and  Representation. 

Mb.  DUNLAP.  I  renew  my  motion  to  take  up  the  resolution  to  pay 
Patrick  Leavy. 

The  motion  prevailed. 

Thi  PRESIDENT.    The  Secretary  will  read  the  resolution. 

The  SECRETARY  read : 

BttUved,  That  Patrick  Leavy  be  allowed  thlrty-elght  dollars  ont  of  the  appropria- 
tion for  the  expensea  of  this  tk>nvention,  for  nineteen  days'  services  aa  Gaa  Porter, 
vis.,  from  September  twenty-eighth  to  October  seventeenth,  eighteen  hundred  and . 
aeventy -eight,  prior  to  bis  regular  appointment  by  this  Convention,  which  nineteen 
days'  service*  were  not  Included  in  the  pay-roll  heretofore  certified  to. 


The  president.    The  question  is  on  the  adoption  of  the  resolution. 
The  resolution  was  adopted  on  a  division,  by  a  vote  of  53  ayes  to  31 
noes. 

hotiob. 

Mb.  YACQUEREL  gave  the  following  notice: 

Ma.  PaniDiHT :  I  wish  to  give  notice  to  this  Convention  that  on  Monday,  Decem- 
ber twenty-third,  I  will  rise  to  a  question  of  privilege  in  regard  to  section  five  and 
section  six  of  an  Act  to  provide  for  a  Convention  to  ftmme  a  new  Oonstitntion  for  the 
Slate  of  Oalifonla. 

A.  P.  TAOQUXBEL. 

AsaiMBLT  Ohamssb,  December  21, 1878. 

REVEHCI  AND  TAXATION. 

Mr.  biggs.  Mr.  President:  I  move  that  the  report  of  the  Commit- 
tee on  Revenue  and  Taxation  be  made  the  special  order  for  Monday, 
December  thirtieth,  eighteen  hundred  and  seventy-eight,  and  in  mak- 
ing that  motion,  I  would  say  that  it  is  necessary.  I  am  opposed  to 
special  orders,  hut  I  want  to  be  present  when  that  question  is  considered. 
I  want  to  go  home  and  have  time  enough  to  pay  my  taxes  and  return. 
I  am  not  able  to  go  into  the  consideration  of  that  report  now.  I  would 
thank  the  Convention  kindly  for  just  making  it  the  special  order  for 
December  thirtieth.  It  is  one  of  the  most  important  reports  that  will 
come  before  this  Convention.  There  are  plenty  of  other  reports  that 
can  be  taken  up.  The  report  on  sufirage  and  other  reports  can  just  as 
well  be  taken  up,  and  we  will  have  a  fuller  Convention  then. 

Mb.  HOWARD.  Mr.  President :  I  would  like  to  see  the  gentleman 
accommodated,  but  the  fact  is,  that  we  are  postponing  everything  too 
much,  and  if  we  expect  to  get  through  with  the  business  here  at  alt,  we 
must  take  it  up  in  its  order.  This  report  follows  next  after  the  report  of 
the  Committee  on  Legislative  Department,  and  if  we  postpone  the 
reports  of  the  committees  for  one  gentleman,  we  must  for  another. 

Mb.  WHITE.  Mr.  President :  I  hope  that  it  will  not  be  put  off. 
Motions  are  made  here  every  day  by  somebody  to  put  something  off.  I 
think  we  will  have  a  better  Convention  during  the  next  ten  days  than 
we  will  for  the  ten  days  following  that.  I  trust  that  everything  will  be 
done  up  in  its  order. 

Mr.  C  APLES.  Mr.  President :  "  Procrastination  is  the  thief  of  time." 
It  does  seem  to  me  that  if  it  be  the  desire  and  intention  of  this  Conven- 
tion to  frame  a  Constitution,  that  the  putting  off,  procrastinating  any- 
thing, is  certainly  unwise;  and,  aa  to  haying  a  fuller  Convention  on  the 
thirtieth  than  at  present,  I  have  no  faitn  that  such  will  be  the  case.  I 
do  believe  that  the  longer  we  put  matters  off  the  thin^r  the  Convention 
will  be.    I  am  opposed  to  putting  anything  off. 

Mb.  BIGGS.  I  pledge  my  word  that  I  will  be  here  during  evenr  day 
of  the  Convention.    I  do  not  ask  it  on  Biggs'  {u»ount — God  knows  I  don'tl 

Mb.  brown.  Mr.  President:  If  we  put  off  matters  of  ^reat  conse- 
(^uence,  we  may  expect  to  have  a  thin  house.  If  the  question  of  taxa- 
tion is  put  off,  there  will  only  be  matters  of  small  consequence  taken  up, 
and  members  will  not  care  whether  they  are  here  or  not  Now,  for  the 
purpose  of  having  a  full  house,  it  does  appear  to  me  that  we  should 
refuse  to  put  off  these  important  matters. 

The  motion  was  lost. 

PB0P08ED  AMINDMEKT  TO  RCLE. 

Mr.  McFARLAND.    Mr.  President:  I  desire  to  send  up  a  notice  of 
intention  to  move  to  amend  a  standing  rule. 
The  SECRETARY  read : 

I  hereby  give  notice  that  I  wlU  move  to  amend  Standing  Bole  Nnmber  Fifty-Five 
so  that  It  shall  read  as  follows : 

rinr-nvB — cohmittii  or  the  whole. 

In  forming  a  Colhmlttee  of  the  Whole  Convention,  the  President  may  pmlda  or 
appoint  a  member  to  preside.  When  propoaitlona  or  reaolntions  relating  to  the  Con- 
stitution shall  be  committed  to  a  Committee  of  the  Whole  Convention,  they  ahall  b* 
read  in  Committee  of  the  Whole  by  sectlona.  All  amendments  shall  be  noted  and 
reported  to  the  Convention  by  the  Chairman.  After  report,  the  proposition  or  reso- 
lution ahall  again  be  subject  to  amendment  before  the  final  qnestlan  Is  taken ;  but 
any  report,  propoaition,  or  reaolntlon  may  be  considered  in  Convention  without  hav- 
ing been  committed  or  referred  to  the  Committee  of  the  Whole. 

I  will  also  move  to  repeal  Standing  Eule  Number  Fifty-eight. 

THE    CHIMEgl   HEHOBIAL. 

Mb.  LAINE.  Mr.  President:  I  desire  to  call  the  attention  of  the 
members  of  the  Convention  to  this  matter.  One  of  the  members,  Mr. 
McComas,  is  at  home,  sick ;  knowing  that  this  body  is  about  to  sign  the 
memorial  on  the  subject  of  Chinese  immigration  he  has  written  to  me  to 
ask  leave  of  the  Convention  to  sign  his  name  to  that  memorial.  I  now 
call  the  attention  of  the  Convention  to  it,  so  that  in  case  it  is  prepared  I 
may  sign  it  for  Mr.  McComas. 

Mb.  TINNIN.  Mr.  President:  I  have  a  letter  from  Mr.  PuUiam  to 
the  same  effect 

Mb.  BARBOUR.  Mr.  President:  I  move  that  both  gentlemen  have 
leave  to  sign  the  names. 

The  president.    If  there  be  no  objection,  it  is  so  ordered. 

Mr.  edgerton.  I  wish  the  gentleman  from  Santa  Clara,  while  he 
is  about  it,  would  sign  my  name.    It  may  come  home  to  roost. 

LEAVE  OF  ABSEKCE. 

Mb.  BARTON.    Mr.  President:  I  ask  leave  of  absence  until  Monday 
for  the  Secretary,  Mr.  Johnson. 
The  PRESIDENT.    If  there  be  no  objection,  it  is  granted. 

LEGISLATIVE   DEPARTMENT. 

Mb.  terry.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Legislative  Department 

Carried. 
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IN  COMMITTEE  OF  TUE  WUOLE. 

The  chairman.  Section  twentv-four  was  pending  when  the  com- 
mittee rose. 

Mk.  SMITII,  of  Santa  Clara.  I  wish  to  offer  an  amendment  to  that 
section. 

Thb  secretary  read: 

"Amend  section  twenty-four  by  adding,  'and  all  laws  of  the  State  of 
California,  and  all  official  writings,  and  the  executive,  legislative,  and 
judicial  proceedings  shall  be  conducted,  preserved,  and  published  in  no 
other  than  the  English  language.'  " 

BIMAEKS   OP   MB.    EOLrC 

Mb.  ROLFE.  Mr.  Chairman :  I  understand  that  refers  to  all  judicial 
proceedings.  I  hardly  think  that  it  is  necessary,  and  in  some  instances 
it  wuuld  work  injury.  We  have  a  provision  in  our  present  Constitution, 
requiring  laws  to  be  translated  and  publislied  in  Spanish ;  that,  I  think, 
is  entirely  unnecessary, Itnd  should  be  rescinded.  We  have  statutes, 
however,  passed  for  the  purpose  of  meeting  exigencies  in  some  parts  of 
this  State,  allowing,  in  some  kind  of  proceedings— judicial  proceedings 
in  the  Courts — to  oe  conducted  either  in  the  English  or  Sjiauish  lan- 
guage. Now,  while  I  would  not  make  that  mandatory,  and  while  I 
would  say  nothing  about  it  in  the  Constitution,  I  would  leave  it  in  the 
discretion  of  the  Legislature  to  make  that  same  provision,  for  I  can 
assure  this  Convention  that  there  are  Justiqes  of  the  Peace  in  ray  county, 
and  their  proceedings  are  judicial  proceedings,  who  are  intelligent  men, 
and  very  able  Justices  of  the  Peace,  who  have  no  knowledge  of  the 
English  language.  There  are  settlements  in  that  county,  in  certain 
localities  and  townships,  in  which  the  English  language  is  scarcely 
spoken,  the  population  being  mode  up,  almost  entirely,  of  people  who 
use  the  Spanish  language.  Now,  in  this  instance,  it  would  work  a  very 
great  injury.  It  would  be  very  inconvenient  in  such  localities.  I  do 
not  suppose  that  there  are  many  townships  in  the  State  in  that  situation, 
but  there  are  some  within  ray  knowledge.  I  can  only  speak  as  to  my 
own  locality,  but  I  have  no  doubt  that  there  are  other  localities  in  the 
same  situation.  Therefore  I  think  that  in  these  townships  where  almost 
the  entire  population  is  made  up  of  a  Spanish-speaking  people,  there 
wouKNbe  no  barm  done  in  allowing  the  judicial  proceedings  uf  the 
Justices'  Courts  to  be  conducted  in  the  Spanish  language.  In  early  days 
there  were  District  Judges  who  had  at  least  an  imperfect  knowledge  of 
the  English  language.  I  do  not  suppose  there  is  any  such  case  now. 
There  are  judicial  proceedings  in  the  District  and  County  Courts  of  this 
State,  gentlemen  will  find,  by  referring  back  to  tlie  records,  that  are  in 
the  Spanish  language.  I  do  not  suppose  there  is  any  objection  to  requir- 
ing the  proceedings,  in  the  District  and  County  Courts,  to  be  conducted 
in  Knglish,  but  there  is  no  good  reason  why  it  should  be  required  in  the 
Justices'  Courts.  I  will  say  further,  that  from  my  experience  in  looking 
over  the  dockets  of  a  good  many  Justices  of  the  Peace,  who  try  to  con- 
duct their  proceedings  in  English,  that  it  would  scarcely  bear  the  test  of 
correct  English  at  least. 

BBHABXa   or   MB.  TIMNIK. 

Mr.  TINNIN.  Mr.  Chairman:  I  hope  this  amendment  will  be 
adopted.  There  was  a  day  when  such  proceedings  were  necessary — in 
the  v.irly  days  in  this  State — but  I  contend  that  day  has  now  poised. 
Thirty  years  have  elapsed  since  this  portion  of  the  country  became  a 
portion  of  the  (iovernment  of  the  United  States  and  the  different  resi- 
dents who  were  here  at  that  time  have  hod  ample  time  to  be  conversant 
with  the  English  language  if  they  desired  to  do  so.  This  is  an  English- 
speaking  Government,  and  persons  who  are  incapable  of  s|>eaking  the 
English  language  certainly  are  not  competent  to  ciischarge  public  duties. 
We  have  here  in  the  Capitol  now  tons  and  tons  of  documents  published 
in  Spanish  for  the  lienent  of  foreigners. 

Mr.  ROLFE.  Do  you  call  the  native  population  of  this  State  for- 
eigners ? 

Mb.  TINNIN.    They  had  ample  time  to  learn  the  language. 

BIMIBES  or   MB.   ATKB3. 

Mb.  .WERS.  Mr.  Chairman:  I  hope  this  amendment  will  not  be 
indorsed  by  this  Convention,  but  that  it  will  be  left  with  the  Legislature 
to  act  as  it  sees  fit.  In  the  section  of  the  State  which  I  represent  there 
are  large  portions  of  it  which  are  entirely  populated  by  a  Spanish- 
American  population,  not  a  foreign  population,  but  a  population  who 
were  here  before  we  were  here,  and  I  wish  to  sa^  that  almost  without 
an  exceptional  instance  these  natives  of  California,  who  were  adults  at 
the  time  this  State  was  ceded  to  the  United  States  by  Mexico,  are  still 
in  the  same  condition,  as  far  as  their  knowledge  of  English  is  concerned. 
There  are  but  very  few  of  them,  if  any,  who  understand  our  language 
at  all,  and,  if  I  am  not  mistaken,  in  the  treaty  of  Guadalupe  Hidalgo 
there  was  an  assurance  that  the  natives  should  continue  to  enjoy  the 
rights  and  privileges  they  did  under  their  fonner  Government,  and 
there  was  an  implied  contract  that  they  should  be  governed  as  they 
were  before.  It  was  in  this  spirit  that  the  laws  were  printed  in  Spanish. 
As  Judge  Rolfe  says,  there  are  townships  in  Southern  California  which 
are  entirely  Spanish,  or  Spanish-American,  and  in  those  townships  the 
Courtsof  Justice  of  the  Peace  are  carried  on  sometimes  exclusively  in 
the  Spanish  language,  and  it  would  be  wrong,  it  seems  to  me,  for  this 
Convention  to  prevent  these  people  from  transacting  their  \wa.]  business 
in  their  own  language.  It  does  no  harm  to  Americans,  and  I  think  they 
should  be  (lermitted  to  do  so. 

Mb.  brown.  Mr.  Chairman :  I  do  not  propose  to  sa^  many  words, 
but  I  am  convinced  that  we  should  not  load  this  Constitution  down.  We 
must  recollect  that  there  are  a  great  many  in  this  State,  quite  a  con- 
siderable number,  I  might  say,  of  Mexican  descent,  and  it  would  agonize 
their  feelings  if  this  Constitution  should  have  anything  like  a  prohibition 
of  this  nature  in  it.  I  am,  therefore,  entirely  in  accord  with  the  remarks 
of  the  gentleman  from  Los  Angeles  on  this  subject.  Let  matters  remain 
aa  they  are. 
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BEHABK8  or   MR.   BBEBSTKCBKB. 

Mb.  BEERSTECHER.  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee :  As  has  been  aptl^  stated  by  the  gentleman  from  Los  Angeles, 
Mr.  Ayers,  there  was  an  implied  contract  in  the  treaty  of  peace  with 
Mexico  that  the  Mexican  citizen  should  enjoy  the  same  privileges  and 
immunities  under  the  American  rule  as  they  enjoy  it  under  the  Mexican 
rule.  And  among  these  privileges  and  immunities  was  the  right  of 
having  the  laws  of  this  State  printed  in  Spanish,  and  having  the  judicial 
proceedings  of  this  State,  at  least  in  certain  districts  thereof,  and,  to  a 
certain  extent,  conducted  in  the  Spanish  language.  And  the  Codes  of 
this  State,  to-day,  contain  a  special  provision  that  in  certain  counties  of 
this  State  the  proceedings  mav  be  in  the  Spanish  language.  Further, 
this  clause  will  provide  that  all  laws  of  the  State,  and  all  official  docu- 
ments, shall  be  published  only  in  the  English  language.  Now,  it  is  not 
the  policy  of  any  State  in  the  Union  to  publish  exclusively  in  the  Eng- 
lish language.  In  the  State  of  Michigan,  where  I  resided  for  eight  years, 
our  public  documents  were  published  in  the  English,  the  German,  and 
the  French  languages.  In  the  State  of  Wisconsin  the  public  documents 
are  printed  in  the  English,  German,  and  Norwegian  langiiages.  In 
Pennsylvania,  in  English  and  German;  and  it  is  the  policy  of  the 
Western  States,  generally,  with  their  cosmopolitan  population,  to  publish 
State  documents  in  more  than  one  language.  Bo  this  proper,  or  be  it 
improper,  it  is  a  matter  that  ought  to  rest  in  the  discretion  of  the  Liegis- 
lature,  and  we  ought  not  to  put  any  Know-Nothing  clause  into  the 
Constitution.  We  ought  not  to  allow  that  sort  of  antagonism  to  raise  in 
the  Constitution.  I  hope  there  will  be  no  declaration  of  that  kind  in 
this  Constitution.  I  hope  that  it  will  be  promptly  voted  down.  I  hope 
that  the  Spaniards  will  have  their  rights,  as  they  have  them  to-day,  and 
if  the  Legislature  can  assist  them  by  having  documents  published  in 
their  language,  I  hope  they  will  do  so. 

Mr.  TINNIN.  Where  do  you  find  in  the  treaty  of  Hidalgo  any  such 
contract? 

Mb.  BEERSTECHER.    I  said  that  I  found  it  in  the  AcUof  the  State. 

Mr.  AYERS.     I  say  that  the  treaty  implied  that. 

Mr.  BEERSTECHER.  It  says  that  they  should  have  the  same  priv- 
ileges and  immunities. 

Mb.  SCHELL.  If  we  are  to  be  so  exceedingly  cosmopolitan,  would 
it  not  be  eaually  reasonable  that  our  laws  should  be  published  in  German 
and  French? 

Mr.  INMAN.    And  Chinese. 

Mb.  SCHEIjL.    And  every  other  language  that  we  have  here. 

Mr.  BEERSTECHER.  I  do  not  say  that  our  laws  ought  to  be  pub- 
lished in  any  but  the  English  language;  but  I  do  say  that  there  should 
not  be  any  inhibition  contained  in  the  Constitution  that  would  prevent 
the  Legislature  from  publishing  official  documents  in  any  other  language, 
if  it  was  desirable  to  do  so.  I  do  not  see  why  the  Governor's  messages 
should  not  be  published  in  German  and  French,  and  any  other  lan- 
guage, if  it  is  desirable. 

BEHABKS   or  MB.   BLICKMEB. 

Mr.  BLACKMER.  Mr.  Chairman:  I  hope  the  amendment  will  not 
prevail.  As  the  Constitution  is  at  present  it  is  compulsory  upon  the 
Legislature  to  have  the  laws  printed  both  in  English  and  Spanish. 
That,  I  think,  is  not  necessary  now,  but  I  think  this  Constitution  should 
be  left  without  any  direction  in  regard  to  that,  so  that  the  Legislature 
may,  if  in  its  wisdom  it  should  think  proper,  publish  public  documents, 
the  laws  for  instance,  in  other  languages,  to  bo  distributed  ill  certain 
counties  of  this  State  where  there  is  a  large  population  of  that  kind. 
There  arc  some  portions  of  this  State  where  all  business  and  all  proceed- 
ings are  carried  on  in  the  Spanish  language,  aud  one  or  two  of  the  Jus- 
tices of  the  Peace  in  Southern  California  cannot  carry  on  the  proceedings 
of  their  Courts  unless  they  do  it  in  the  Spanish  language,  and  they  are 
among  the  best  Justices  of  the  Peace  we  have.  Now  it  is  not  right  to 
say  that  the  Legislature  shall  not  publish  anything  but  in  the  English 
language. 

Mb.  HEISKELL.  Mr.  Chairman :  Do  the  English-speaking  con- 
stituents down  there  all  understand  the  English  language? 

Mr.  BLACKMER.  No,  sir,  not  all  of  them,  because  there  are  a  great 
many  there  who  cannot  read  or  understand  the  Knglish  htnguago,  and 
it  is  but  just  that  the  Legislature  should  be  allowed  to  publish  State 
documents  in  the  Spanish  language  for  these  particular  localities,  so  that 
they  might  know  aoout  them.  In  most  of  the  counties  where  there  is 
so  large  a  proportion  of  Spanish  population,  a  great  majority  of  the 
English-speaking  people  understand  the  Spanish,  and  speak  it  so  that 
they  can  make  themselves  understood  back  and  forth.  I  hope  it  will  be 
left  with  the  Legislature. 

Mb.  SCHELL.  How  many  voters  are  there  that  speak  the  Spanish 
language  down  there  that  can  also  speak  the  English  language? 

Mr.  BLACKMER.  There  are  a  great  many,  but  there  are  a  great 
many  who  arc  able  to  speak  the  English  language  who  canuot  read  it. 

Mr.  GREGG.    Can  they  read  the  Spanish? 

Mr.  BLACKMER.    Most  of  them  can. 

Mb.  HEISKELL.    I  demand  the  previous  question. 

The  main  question  was  ordered. 

The  CHAIRMAN.  The  main  question  has  been  ordered.  Theques- 
tion  is  on  the  adoption  of  the  amendment  offered  by  the  gentleman  from 
Santa  Clara,  Mr.  Smith. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  46  ayes  to 
39  noes. 

Mr.  ROLFE.  Mr.  Chairman:  I  offer  an  amendment  to  the  last 
amendment. 

Thr  SECRETARY  read : 

"  Add  to  the  last  amendment  to  section  twenty-four  the  following : 
'  Provided,  that  the  Legislature  may,  by  law,  authorize  judicial  or  other 
official  proceedings  in  any  designated  counties  or  other  localities,  to  be 
conducted  in  the  English  or  Spanish  language.' " 
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Mb.  AYEKS.    Mr.  Chairman :  I  second  the  amendment. 

Mr.  6CHELL.  Mr.  Chainnan :  If  that  amendment  were  to  prevail 
ire  might  as  well  strike  out  the  amendment  already  adopted;  and 
besides,  it  would  be  special  legislation.  I  believe  the  policy  of  the  Con- 
vention is  to  do  away  with  special  legislation. 

BKMARKS   or   HR.    ROLFK. 

Mb.  BOLFE.  Mr.  Chairman :  It  is  true  that  there  is  an  endeavor  to 
cut  off  special  legislation  as  much  as  possible ;  but  in  some  Instances 
special  legislation  must  be  had,  and  under  this  amendment  we  have 
just  adopted,  there  is  an  instance  in  which  I  think  it  is  very  proper  that 
special  legislation  should  be  had.  Now,  I  offer  this  by  way  of  an 
amendment,  and  as  an  addition  to  the  section.  Now,  if  that  is  added, 
this  will  be  the  rule,  that  unless  there  is  a  special  provision  made  by  the 
Legislature,  all  these  proceedings  must  be  conducted  and  published  in 
the  English  language.  That  would  include  the  proceedings  of  the  Leg- 
islature and  the  laws  of  the  Ijegislature.  This  amendment  which  I 
propose  now  does  not  interfere  with  the  laws  of  the  State,  proclamations 
of  the  Governor,  or  anything  of  a  State  nature.  It  only  refers  to  pro- 
ceedings of  a  local  nature,  and  then,  unless  the  Legislature  specially 
authorizes  that  to  be  done,  these  local  proceedings  must  be  conducted  in 
the  English  language.  But  I  do  say  that,  in  localities  in  this  State,  where 
the  population  are  almost  universally  of  the  Spanish-speaking  people,  it 
is  unjust  to  them  to  compel  them  to  conduct  their  proceedmgs  in  the 
English  language.  Gentlemen  ask  here  if  these  Mexican-Spanish- 
speaking  people  do  not  speak  English  as  a  general  thing.  I  say,  as  a 
general  thing,  thoy  have  an  imperfect  knowledge  of  English,  and  few 
of  them  have  a  perfect  knowledge  of  English.  Some  of  the  best  edu- 
cated people  of  that  race  that  we  have  in  this  State  only  have  an  imper- 
fect knowledge  of  the  English  language,  the  same  as  some  of  the  best 
educated  have  but  an  imperfect  knowledge  of  the  Spanish  language. 
Now,  I  say  that  some  localities  in  this  State  are  almost  universally  pop- 
ulated with  a  Spanish-speaking  people.  There  are  some  English-speak- 
ing people  there,  it  ig  true,  but  most  of  them  understand  the  Spanish 
language.  They  conduct  their  business  and  all  their  proceedings  in 
Spanish.  They  make  their  contracts  in  Spanish.  Although  a  man  may 
bo  very  well  educated  In  Spanish,  and  may  have  a  very  ordinary 
knowledge  of  the  English  language,  it  may  still  be  very  inconvenient 
for  him  to  conduct  his  proceedings  in  English;  and  in  these  judicial 
prooeedings,  where  a  man,  whose  mother  and  father  is  Spanish,  although 
he  may  have  a  very  ordinary  knowledge  of  the  Engllsn  langUM^,  it  is 
wrong  to  compel  him  to  conduct  his  entire  proceedings  in  a  Justice's 
Court  in  the  English  language.  He  will  make  mistakes  in  language 
which  will  be  injurious  to  litigants  before  his  Court  It  will  be  not  only 
an  inconvenienee  to  him,  but  it  is  the  right  of  parties  before  his  Court. 

Now,  I  say  that  we  should  take  into  consideration  the  fact  that  the 
American,  or  English-speaking  people,  of  this  State  are  the  newcomers. 
We  settled  this  State  and  took  it  from  these  people  when  the  Spanish 
was  universally  the  mother  tongue  of  the  people.  They  are  a  con- 
quered people.  Now,  I  sa^  when  we  take  their  country  and  the  people 
too,  and  make  American  citizens  of  them,  wa  must  take  them  as  they 
are  and  give  them  an  equal  show  with  us  whether  it  was  so  contracted 
in  the  treaty  or  not.  I  say  it  is  nothing  but  just,  as  long  as  there  is  one 
township  in  the  State  which  is  populated  mostly  by  these  people.  I  say, 
although  it  may  be  not  more  than  one  township  of  five  hundred  inhab- 
itants, it  is  nothing  but  just  that  we  should  allow  that  locality  to 
conduct  their  proceedings  in  the  mother  tongue  of  the  people  who 
inhabit  it.  But  there  is  more  than  one  township  in  that  situation,  there 
are  large  sections  of  some  counties,  and  large  counties,  in  this  State,  in 
the  same  situation.  Now,  I  do  hope  that  the  Convention  will  do  these 
people  the  justice  to  make  this  one  exception  to  the  amendment  which 
has  just  been  adopted,  that  everything  should  be  conducted  in  the 
English  language,  and  to  allow  this  one  exception  in  the  case  of  a  great 
many  localities  in  this  State  where  the  people  are  so  situated  as  I  nave 
stated. 

RKHABKa   OF   MR.   WEST. 

Mb.  WEST.  Mr.  Chairman :  I  have  as  high  regard,  sir,  as  any  man 
for  the  foreign  element  of  citizens  of  this  State  who  have  come  here  and 
identified  themselves  with  the  institutions  ef  this  country,  and  assimi- 
lated, they  and  their  families,  with  its  institutions;  but  I  have  no  regard 
for  that  demagogism  that  panders  to  this  foreign  element,  that  follows 
it  for  years  and  years  for  the  sake  of  the  votes  it  affords  on  election  days. 
I  speak  whereof  I  know  when  I  say  that  hundreds  of  those  who  pretend 
to  be  citizens  of  California  are  recent  immigrants  from  Sonora  and  other 
portions  of  Mexico,  some  of  them  bandits,  cutthroats,  and  robbers,  that 
come  in  and  are  placed  on  the  Great  Register,  and  vote  there.  I  believe 
that  they  are  not  citizens,  and  yet  they  ore  at  once  placed  upon  the 
Great  Register,  while  the  Dutchman,  and  the  Irishman,  and  the  French- 
man must  be  naturalized  and  come  in  in  the  regular  way.  It  is  an 
abuse,  it  is  an  outrage  upon  the  institutions  of  our  country.  On  election 
day  they  are  corraled  and  voted,  when  they  have  not  been  in  the  State 
five  days.  Many  of  them  are  admitted  or  classed  as  citizens  under  the 
treaty  who  were  born  in  Mexico  since  the  treaty  was  ratified.  Man^ 
of  them  make  it  their  business  to  rob  and  plunder,  and  they  avail 
themselves  of  this  opportunity  to  deprive  the  citizens  of  the  United 
States  of  the  influence  of  their  votes.  We  have  opened  the  doors  of  our 
public  schools  to  them  and  their  children,  and  attempted  to  educate 
them  under  the  general  influence  of  our  schools,  and  if  tnirty  years  will 
not  do  it,  I  think  we  had  better  send  missionaries  into  the  county  from 
which  the  gentleman  from  San  Bernardino  comes.  I  do  not  know  that 
these  gentlemen  spoken  of  are  competent  to  perform  the  duties  of  Jus- 
tices of  tbe  Peace  or  any  other  position,  but  I  am  satisfied  that  the 
Spanish  element  do  not  ask  it.  It  is  the  demagogues  who  ask  it,  and 
not  the  educated,  thinking,  and  reading  part  of  that  population.  I 
respect  that  population,  where  they  are  bona  fide  citizens,  as  much  as 
any  member  of  this  Convention,  but  I  want  a  period  placed  where  the 


importation  of  Mexicans  into  this  oountiy  and  the  collecting  of  them  at 
tbe  polls  shall  cease. 

RKUARKS  or   HR.   WHITR. 

Mb.  white.  Mr.  Chairman :  I  wish  to  state  that  I  am  not  in  favor 
of  printing  the  laws  in  Spanish.  Neither  am  I  in  favor  of  any  law  that 
is  intended  to  drive  a  certain  population  out  of  the  State.  Whether  the 
statements  of  the  gentleman  from  Los  Angeles  are  correct  or  not,  I  do 
not  know,  but  I  do  know  that  there  are  a  great  many  districts  where  it 
would  be  impossible  to  get  justice  for  these  people  if  they  are  not  allowed 
to  go  on  with  their  proceedings  in  Spanish.  I  do  not  think  it  would  be 
wise  for  us  not  to  allow  proceedings  in  Spanish  in  those  localities  where 
they  all  talk  the  Spanish  language.  I  think  the  Convention  ought  to 
make  some  exception  in  these  places.  They  are  bom  on  the  soil,  and 
they  have  the  same  rights  as  any  one  of  us,  and  they  ought  to  be  allowed 
to  have  their  proceedings,  in  the  Justices'  Courts,  in  the  Spanish  lan- 
guage. I  ho|)e  that  this  Convention  will  not1>e  unjust  to  these  people, 
but  will  be  fair  to  them,  and  make  some  exception  in  this  Constitution 
that  will  allow  of  proceedings  in  Spanish  in  Justices'  Courts.  As  to  the 
publishing  of  the  laws  in  Spanish,  it  ought  to  be  stopped  at  onoe. 

BRMABKS  or   MR.   ATRRS. 

Mb.  ATERS.    Mr.  Chairman :  This  is  not  a  question  of  demagogism. 
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California  there  are  districts*and  communities  that  are  so  entirely  Span- 
ish that  if  you  deprive  them  of  the  ri^ht  to  continue  their  prooeedinga 
in  Justices'  Courts  in  Spanish,  you  will  deprive  them  of  justice.  I  do 
not  B%e  what  it  has  to  do  with  this  case,  whether  people  are  run  in  in 
bands,  from  Mexico,  and  put  upon  tbe  Great  Register  or  not.  That  is  it 
question  for  the  Courts.  If  they  are  run  in,  in  that  way,  and  falsely 
placed  on  the  Register,  it  ou^ht  to  be  stopped ;  but  even  if  that  was  the 
case,  it  is  no  reason  for  taking;  away  the  rights  of  any  portion  of  this 
people.  It  is  only  five  years  since  the  Mayor  of  Los  Angeles  could  not 
speak  the  English  language,  and  he  was  a  very  efficient  Mayor.  I 
remember  a  case  in  San  Luis  Obispo,  which  was  tried  before  a  Spanish 
Justice  of  the  Peace,  when  a  distinguished  gentleman  on  this  floor  waa 
the  counsel  on  one  side,  and  the  whole  audience  were  Spanish,  ^nd  the 
whole  proceedings  in  the  case  were  in  Spanish.  It  does  not  harm  this 
State  anv.  I  hope  that  the  amendment  of  the  gentleman  from  San 
Bernardino  will  be  adopted  on  the  ground  that  it  is  right  and  just.  It 
is  all  well  enough  for  us  here,  who  are  strong,  to  stand  up  and  denounce 
them  because  they  are  weak.  We  hare  taken  from  them  their  patri- 
mony and  their  lands,  and  now  we  are  kicking  them  while  they  are 
down. 

BEHABKS   OF   KB.   OVRBTON. 

Mb.  OVERTON.  Mr.  Chairman :  I  am  not  in  favor  of  the  amend- 
ment; neither  do  I  care  for  this  sympathetic  appeal.  We  have  done  it, 
it  is  true.  We  have  done  it  honorably,  and  we  have  lived  up  to  the 
contract.  We  have  protected  them  for  thirty  years,  and  If  they  have 
not  learned  to  conduct  their  business  in  English,  I  think  it  is  about  lime 
they  did  learn.  I  do  not  think,  Mr.  President,  that  there  Is  a  township 
in  this  State  that  there  is  not  some  Americans,  or  some  foreigners,  who 
do  not  speak  the  Spanish  language,  and  we  are  doing  them  an  injustice 
if  we  allow  proceedings  to  be  earned  on  in  a  language  they  do  not  under- 
stand. These  cases  are  subiect  to  appeal,  and  if  tbe  proceedings  of  that 
Court  is  had  in  Spanish,  there  is  not  a  County  Court  in  this  State  the 
proceedings  of  which  are  conducted  in  Spanish,  and  therefore  you  can- 
not appeal.  If  you  are  going  to  pennit  one  township  to  have  it  in 
Spanish,  there  is  just  as  much  reason  why  another  should  have  it  in 
Swiss  and  another  in  Italian. 

Mb.  AYERS.  Mr.  Chairman :  I  would  like  to  ask  the  gentleman 
wbeth'er  the  Swiss  and  Italians  came  here  from  other  countries,  or  were 
bom  here,  or  whether  they  were  found  here? 

Mr.  OVERTON.  They  c^rne  here  under  s  treaty,  and  have  got  just 
OS  much  right  as  those  under  the  Hidalgo  treaty.  These  people  sold  us 
their  country,  and  we  have  paid  them  the  money.  I  am  not  in  favor  of 
printing  laws  in  Spanish.  Our  County  Court  House  has  a  room  that  is 
occupied  by  statutes  published  in  Spanish,  and  there  they  remain  to-day, 
by  the  ton,  and  they  are  not  worth  anything.  This  State  has  paid  out 
thousands  and  thousands  of  dollars — thrown  it  away — for  the  purpose 
of  publishing  books  in  Spanish,  and  we  have  got  them  there  now,  and 
no  one  ever  has  any  use  for  them. 

Mb.  ROLFE.    We  do  not  ask  the  laws  to  be  published  in  Spanish. 

Mb.  AYERS.  Does  the  gentleman  know  that  there  are  tons  and  tons 
of  English  literature  in  this  building  tooT 

Mb.  OVERTON.  Yes;  I  know  there  are.  We  can  read  it  too.  When 
it  comes  to  publishing  laws  in  Spanish,  I  hold  that  it  is  useless.  There 
is  not  a  nationality  in  this  State  that  has  not  got  papers  that  publish 
them,  and  they  can  read  them  there. 

Mr.  BLACKMER.  Mr.  Chairman:  I  move  to  amend  the  amend- 
ment by  inserting  after  the  word  "conducted"  the  words  "and  pub- 
lished." 

Mr.  ROLFE.    I  accept  that  amendment. 

BXHABKB   op   MR.   BLACKHRR. 

Mb.  BLACKMER.  Mr.  Chairman :  I  do  believe  that  these  people 
have  some  rights  that  we  ought  to  respect.  I  do  not  believe,  because  we 
are  stronger,  because  we  outnumber  them  and  are  continually  increasing 
the  ratio,  that  we  should  entirely  ignore  the  rights  that  these  people 
ought  to  have  under  a  free  |^veroment.  It  is  a  simple  question  whether 
we  will  do  right  because  it  is  right,  or  whether  we  will  do  wrong 
because  we  have  tbe  power'to  do  it.  I  look  upon  it  in  that  light.  I  say 
that  it  is  but  simple  Justice  that  the  Legislature  be  given  the  authority 
to  allow,  in  certain  localities,  these  Courts  to  conduct  their  business  in 
that  language,  and,  if  necessary,  that  they  may  also  publish  in  that 
language,  ft  does  not  compel  the  Legislature  to  publish  the  laws  in 
Spanish,  but  it  simply  gives  them  the  authority  to  allow  it  to  be  done  in 
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certain  counties,  or  localities,  if  ther  think  it  proper;  and  I  do  think  it 
is  only  a  matter  of  justice  that  this  be  done. 

Mb.  WICKES.  Mr.  Chairman :  In  addition  to  what  has  been  said,  I 
think  it  yery  good  policy  to  give  some  official  recognition  to  the  Spanish 
language.  It  is  a  noble  language,  spoken  by  millions  of  people  upon 
the  American  continent. 

Mb.  west.  I  would  like  to  hear  the  amendroenL  My  opinion  is 
that  the  amendment  of  the  gentleman  from  San  Bernardino  nullifies 
the  other  amendment. 

Th«  chairman.  The  Chair  knows  of  no  point  of  order  that  would 
prevent  the  Convention  doing  a  foolish  thing. 

Me.  WES?.     I  accept  the  ruling. 

Me.  smith,  of  Santa  Clara.  Mr.  Chairman:  I  wish  to  say  that  I 
am  in  favor  of  that  amendment. 

The  CHAIRMAK.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Bernardino,  Mr.  Rolfe. 

The  amendment  was  lost  on  a  division,  by  a  vote  of  27  ayes  to  55 
noes. 

Mk.  AYERS.  Mr.  Chairman :  I  give  notice  that  I  will  make  a  motion 
to  reconsider  the  vote  by  which  the  amendment  of  the  gentleman  from 
Santa  Clara,  Mr.  Smith,  was  adopted. 

Tax  CHAIRMAN.  If  there  be  no  further  amendments  to  section 
twenty-four  the  Secretary  will  raid  section  twenty-five. 

SPKCIAL  LIOISLAnOH. 

The  8ECRKTAKY  read : 

Bic.  25.  The  Legislature  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say : 

f\rst — Regulating  the  Jurisdiction  and  duties  of  Justices  of  the  Peace, 
Pol  ice  Judges,  and  of  Constables. 

Second — For  the  punishment  of  crimes  and  misdemeanors. 

Third — Regulating  the  practice  of  Courts  of  justice. 

Pourth — Providing^  for  cnanging  the  venue  in  civil  or  criminal  cases. 

Pi/Ik — Granting  divorces. 

Sixth — Changing  the  names  of  persons  or  places. 

Seventh — Vacating  roads,  town  plats,  streets,  alleys,  or  public  grounds 
not  owned  by  the  State. 

Sighth — Summoning  and  impaneling  grand  and  petit  juries,  and  pro- 
viding for  their  compensation. 

Mnih — Regulating  county  and  township  business,  or  the  election  of 
county  and  township  officers. 

linth — For  the  assessment  or  collection  of  taxes. 

Eleventii — Providing  for  conducting  elections,  or  designating  the  places 
of  voting,  except  on  the  organization  of  new  counties. 

Twtlflh — Affecting  estates  belonging  to  minors  or  other  persons  under 
legal  disabilities. 

Thirteenth — Extending  the  time  for  the  collection  of  taxes. 

FaurteerUh — Giving  effect  to  invalid  deeds,  wills,  or  other  instruments. 

Fifteenth — Refundmg  money  paid  into  the  State  treasury. 

Sixteenth — Releasing  or  extinguishing,  in  whole  or  in  part,  the  indebt- 
edness, liability,  or  obligation,  of  any  corporation  or  person  to  this  State, 
or  to  any  municipal  corporation  therein. 

Seventeenth — Declaring  any  person  of  ago,  or  authorizing  any  minor 
to  sell,  lease,  or  incumber  his  or  her  property. 

Eighteenth— h^lgaWzmg,  except  as  against  the  State,  the  unauthorized 
or  invalid  act  of  any  officer.  . 

Nineteenth — Granting  to  any  corporation,  association,  or  individual 
anv  special  or  exclusive  right,  privilege,  or  immunity. 

Tuxnlieth — Exempting  property  from  taxation. 

Tiocnti/-/ir»l—ChaTLgirig  county  seats. 

Tictnty-second — Restonng  to  citizenship  persons  convicted  of  infamous 
crimes. 

Twtudy-third — Regulating  the  rate  of  interest  on  money. 

Twenty-fourth — Authorizing  the  creation,  extension,  or  impairing  of 
liens. 

Twenty-fifth — Chartering  or  licensing  ferries,  bridges,  or  roads. 

Twenty-mxth — Remitting  fines,  penalties,  or  forfeitures. 

Twenty-ieixnth — Providing  for  llie  management  of  common  schools. 

Twenty-eighth — Creating  offices,  or  prescribing  the  powers  and  duties 
of  officers  in  counties,'  cities,  cities  and  counties,  townships,  election  or 
school  districts. 

Tweitiy-ninth — Affecting  the  fees  or  salary  of  any  officer. 

Thirtieth — Changing  the  law  of  descent  or  succession. 

mrty-firtt — Authorizing  the  adoption  or  legitimation  of  children. 

Thirty-tecond — Authorizing  the  laying  out,  opening,  altering,  or  main- 
taining roads,  highways,  streets,  alleys,  or  public  grounds. 

Thirty-third — ¥oT  limitation  of  civil  or  criminal  actions. 

Thirty-fourth — In  all  other  cases  where  a  general  law  can  be  made 
applicable,  no  local  or  special  law  shall  be  enacted. 

Me.  van  dyke.  I  move  to  amend  section  twenty-five  by  adding 
to  subdivision  thirty-two  the  following:  "  Except  such  as  belong  to  the 
State." 

Mb.  DUDLEY,  of  San  Joaquin.  I  move  that  we  take  up  the  subdi- 
visions seriatim. 

Tm  CHAIRMAN.  If  there  be  no  objection,  that  course  will  be  pur- 
sued. 

Me.  HERRINGTON.  Mr.  Chairman :  1  desire  to  offer  a  substitute 
for  the  entire  section.  I  suppose  I  have  a  right  to  do  thatT  I  offer  it  as 
a  aobtiitnte. 

Tu  CHAIRMAN.  The  gentleman  can  offer  his  amendment  but  it 
irillnotbe  taken  up  at  present.  Is  there  any  amendment  to  subdi- 
▼ision  ODeT 

Ms.  HERRINGTON.    Then  I  cannot  offer  it  at  all  T 

Trb  CHAIRMAN.  It  cannot  be  taken  up  until  we  go  through  the 
■eetion. 

lb.  REYNOLDS.    I  will  suggest  to  the  gentleman  that  he  can  offer 


his  substitute  for  subdivision  first  of  the  section.  If  it  be  a  substitute 
for  the  whole  section,  and  be  adopted,  it  will  take  the  place  of  the  whole 
remaining  part  of  the  section. 

The  CHAIRMAN.  We  must  travel  through  all  these  subdivisions 
first    The  Secretary  will  commence  and  read  each  subdivision. 

Tbe  SECRETARY  read  subdivisions  one,  two,  three,  and  four. 

Me.  rolfe.  I  wish  to  offer  a  simple  amendment  to  the  fourth  sub- 
division. I  move  to  strike  out  of  line  seven  the  word  "venue"  and 
insert  "place  of  trial."  I  think  the  object  of  that  amendment  will  be 
obvious.  If  we  conduct  our  proceedings  in  English  this  word  "  venue" 
is  a  veiy  awkward  word  to  bo  used  here. 

Mr.  HERRINGTON.  I  wish  to  ask  the  gentleman  a  question,  and 
the  Chair  also :  If  the  proposed  amendment  should  be  adopted  to  any 
portion  of  this  section  how  would  it  be  possible,  after  it  is  adopted,  to 
strike  it  out  with  an  amendment? 

The  chairman.    It  would  be  perfectly  possible  to  do  it. 

Me.  rolfe.  Mr.  Chairman:  If  the  gentlemen  will  examine  the 
Code  of  Civil  Procedure,  and  the  old  Practice  Act,  I  think  they  will 
find  that  this  word  "  venue"  is  not  used,  although  I  will  admit  that  in 
old  proceedings  in  England  this  word  "venue"  is  common,  especially 
when  they  used  the  barbarous  law  French  and  law  Latin ;  it  means 
the  place  of  trial;  that  is  plain  English,  which  anybody  who  understands 
English  can  understend,  and  as  we  have  already  decided  not  to  print 
our  laws  in  anything  but  English,  let  us  have  our  Constitution  in 
English.  I  always  did  object  to  using  this  phrase,  "change  of  venue," 
in  the  laws,  although  in  our  talk  we  may  use  it.  But  I  will  suggest  to 
the  gentlemen,  and  I  think  every  lawyer  will  agree  with  me,  that  it  is 
not  a  very  proper  word  to  use  when  we  are  using  the  English  language, 
but "  place  of  trial "  is.  If  the  gentlemen  will  examine  section  twenty- 
one,  I  think  it  is,  of  the  old  Practice  Act,  where  we  ordinarily  say  tliat 
it  provides  for  a  change  of  venue,  they  will  find  that  the  Act  does  not  use 
the  word  "venue,"  but  says  "place  of  trial."  I  think  the  change  will 
be  an  improvement,  and  certainly  the  meaning  will  be  mor«  generally 
understood. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  lost.  ^ 

The  SECRETARY  read  subdivisions  five,  six,  and  seven. 

Mk.  HAGER.  Mr.  Chairman :  I  have  an  amendment  to  offer  to  sub- 
division seven  ;  I  will  explain  it  before  I  send  it  up.  The  Committee  on 
City,  County,  and  Township  Organizations  have  made  a  report  in  which 
we  have  reported  on  the  matter  contained  in  subdivisions  seven  and 
thirty-two — they  relate  to  the  same  subject.  I  propose  to  amend  section 
twenty-five  by  striking  out  subdivision  seven  and  thirty-two,  and  insert- 
ing what  I  will  send  up. 

The  SECRETARY  read: 

"Amend  section  twenty-five  by  striking  out  subdivisions  seven  and 
thirty-two,  and  inserting  the  following :  'Authorizing  the  laying  out, 
opening,  altering,  maintaining,  or  vacating  roads,  highways,  streets, 
alleys,  town  plats,  parks,  cemeteries,  graveyards,  or  public  grounds,  not 
owned  by  the  State.' " 

The  amendment  was  adopted  on  a  division  by  a  vote  of  77  ayes  to 
6  noes. 

The  SECRETARY  read  subdivisions  eight  and  nine. 

Mb.  BDRT.  Mr.  Chairman :  I  desire  to  offer  a  substitute  for  sub- 
division nine. 

The  SECRETARY  read : 

"Amend  section  twenty-five  by  striking  out  subdivision  nine  and 
inserting  the  following:  'Regulating  the  internal  government  and 
business  management  of  county  and  township  organizations,  or  election 
and  compensation  of  county  and  township  officers.'  " 

BEIIARK8    OF    KB.    BCRT. 

Mb.  BURT.  Mr.  Chairman :  I  presume  that  it  was  the  intention  of 
the  Committee  on  Legislative  Department  to  cover  the  same  ground  that 
is  covered  in  my  proposed  amendment,  but  I  regard  this  matter  of 
special  legislation,  relating  to  county  and  township  organizations,  as  of 
too  much  importance  to  leave  any  room  for  doubt  as  to  its  construction. 
In  my  opinion  this  matter  of  special  legislation,  relative  to  county  and 
township  organization,  is  more  to  be  deprecated  than  all  other  matters 
of  special  legislation  combined.  It  is  not  only  detrimental  to  the 
interests  of  the  counties  and  townships,  but  it  is  one  of  the  greatest,  if 
not  the  greatest  source  of  corruption  in  our  legislative  halls.  And  not 
only  this,  but  it  serves  to  clog  the  wheels  of  necessary  general  legisla- 
tion. It  is  not  necessary,  Mr.  Chairman,  to  offer  any  evidence  in  sup- 
port of  this  to  any  members  on  this  floor,  who  have  ever  participated  in 
the  business  of  legislation  in  these  halls.  The  fact  that  matters  of  vast 
importance  to  the  State  are  pressed  to  the  wall,  day  after-day,  during 
the  session,  to  give  room  for  this  special  legislation,  is  well  known,  and 
such  matters  if  they  are  allowed  to  be  considered  at  all,  are  postponed 
until  the  very  close  of  the  session,  and  then  passed,  if  at  all,  without 
any  consideration.  To  those  who  have  never  participated  in  matters  of 
legislation,  I  have  only  to  refer  them  to  this  volume  of  the  statutes  of 
the  last  session.  I  find  upon  a  closer  examination  of  this  volume,  that 
out  of  five  hundred  and  seventy-two  laws  contained  therein,  sixty-nine 
of  them  are  general  in  their  purport  and  application,  while  five  hun- 
dred and  three  of  them  are  special;  and  this  is  but  a  fair  average  of  the 
general  legislation  in  this  State. 

Now,  Mr.  Chairman,  I  do  not  maintain,  nor  do  I  propose  to  maintain 
that  such  special  legislation  is  unnecessary,  or  that  it  can  be  avoided. 
On  the  contrary,  I  know  that  it  is  necessary,  but  I  do  contend  that  it 
will  better  subserve  the  interests  of  the  people  for  Whom  it  is  intended 
by  being  left  entirely  to  the  local  Boards  of  Supervisors.  Aside  from 
this,  if  left  to  the  local  Boards,  it  will  work  a  great  saving  to  the  State. 
It  seems  to  me,  Mr.  Chairman,  that  our  Legislature  is  sqiftindering  its 
time  and  funds  in  passing  such  special  laws  as  our  statutes  are  mostly 
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composed  of.  In  examining,  for  instance,  I  Sni  a  special  law  passed  to 
preTent  hogs  and  goats  from  running  at  large  in  Rocklin  precinct. 
Placer  County,  and  another  to  prevent  hogs  and  goata  running  at  large 
in  Adin  township,  Modnc  County.  It  seems  tn  me  that  the  Legislature 
if  they  had  appropriated  the  funds  consumed  in  making  this  special 
legislation,  to  the  payment  of  damages  caused  by  the  depredations  of 
such  hogs  and  goats,  it  would  have  been  a  saving  to  the  State.  I  know 
it  is  held  by  persons  who  are  in  favor  of  continuing  this  special  legisla- 
tion in  the  hands  of  the  Legislature,  that  in  placing  this  power  in  the 
hands  of  the  Boards  of  Supervisors  we  are  concentrating  too  much 
power  into  a  few  hands — in  other  words,  savoring  of  the  one  man 
power;  while  if  left  to  the  Legislature  at  large,  there  is  wisdom  in  a 
multitude  of  counsel.  But  while  this  may  be  true  in  theory,  I  hold 
that  in  practice  the  reverse  is  the  fact.  I  think  with  the  exception  of 
the  City  and  County  of  San  Francisco,  there  is  not  a  county  in  the  State 
whose  delegation,  including  both  Senators  and  members  of  the  Assem- 
bly, is  not  less  in  number  than  constitutes  the  local  Boards  of  Sufwr- 
visors.  And  as  regards  the  City  and  County  of  San  Francisco,  it  seems 
to  mo  that  they  have  infinitely  more  to  fear  from  their  delegation  in  the 
Legislature,  than  from  their  Board  of  Supervisors.  To  use  the  Cali- 
fornia phrase,  the  City  of  Snn  Francisco  trembles  in  her  boots  during 
the  entire  session  of  the  Legislature.  But  there  is  another  reason  why 
this  should  be  left  in  the  local  Boards  of  Supervisors.  They  are  of  the 
people  and  constantly  mingling  with  the  people.  They  know  the  wants 
of  the  people  of  their  locality  better  than  it  is  passible  for  the  Legisla- 
ture to  know  them.  What,  for  instance,  Mr.  Chairman,  does  the  repre- 
sentative from  Modoc,  on  the  north,  or  San  Diego  on  the  south,  know 
of  the  wants  of  the  citizens  of  San  Francisco.  And  yet,  they  know 
much  more  of  those  wants  than  it  is  possible  for  the  representatives  of 
San  Francisco  to  know  of  the  local  wants  of  those  remote  counties.  The 
representatives  from  the  interior  have  access  to  the  daily  papers  of  San 
Francisco,  which  are  filled  with  the  wants  of  Sau  Francisco.  This 
source  of  information  is  beyond  the  reach  of  the  representative  from 
San  Francisco  with  reference  to  the  interior  (wunties,  simply  because 
there  are  no  local  daily  papers.  Now,  with  reference  to  these  local  bills 
when  thev  are  passed  especially  for  the  benefit  of  oommonities,  or  of 
county  oMcials,  they  are  invariably  passed  at  the  urgent  solicitation  of 
those  individuals  or  officials,  and  not  at  the  request  of  the  cominunities 
interested.  For  instamx;,  during  the  last  session  of  the  Legislature,  a 
law  was  passed  increasing  the  compensation  of  the  Recorder  of  Placer 
County.  Now,  while  not  pretending  to  say  whether  such  law  was  just, 
or  unjust,  I  do  say  that  it  was  passed  without  a  single  request  from 
any  individual  in  that  county  aside  from  the  Itecorder  interested;  and 
had  the  matter  been  left  to  the  Board  of  Supervisors  I  do  not  believe 
that  his  compensation  would  have  been  increased.  But  that  is  only  one 
case  out  of  hundreds  that  are  passed  nearly  every  session  with  reference 
to  all  the  counties  in  the  State.  I  believe,  Mr.  Chairman,  that  the. 
public  sentiment  is  tending  towards  increasing  and  concentrating  this 
power  of  special  legislation  in  the  hands  of  the  Boards  of  Supervisors. 
Such  power  has  been  greatly  increased  daring  the  last  two  years,  and  I 
have  yet  to  learn  of  the  very  first  instance  where  such  power  has  been 
abused.  I  think,  therefore,  Mr.  Chairman,  that  we  are  perfectly  safe  in 
leaving  all  such  matters  of  s])ecial  legislation,  with  reference  to  county 
and  township  organization,  in  the  hands  of  Boards  of  Supervisors. 

Mr.  terry.  Mr.  Chairman :  The  gentleman  is  trying  to  arrive  at 
the  very  position  which  the  committee  arrived  at.  I  do  not  think  his 
araeudment  is  any  improvement.  I  think  that  "regulating county  and 
township  business"  is  fully  as  comprehensive  as  "regulating  the  inter- 
nal government  aud  business  management  of  county  and  township 
organization."     I  hope  it  will  be  voted  down. 

Mr.  HAGER.  Mr.  Chairman :  As  the  committee,  of  which  I  am  the 
Chairman,  has  considered  this  same  subject-matter,  I  will  send  up  the 
paragraph  as  reported  by  the  Committee  on  City,  County,  and  Town- 
ship Organizations.  It  is  fuller  and  more  comprehensive  than  that  of 
the  Committee  on  Legislative  Department.  I  will  send  it  up.  Itreads: 
"  Regulating  the  affairs  of  counties,  cities,  towns,  townships,  wards, 
cities  and  counties.  Boards  of  Education,  school  districts,  or  otiicr  politi- 
cal or  muiiiciiial  corporations  or  subdivisions  of  the  State."  Of  course, 
if  it  is  adopted  here  it  will  be  stricken  out  of  the  report  of  the  Committee 
on  City,  County,  and  Township  Organizations. 

Tkx  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Uager. 

The  amsndment  was  rejected. 

Tax  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Placer,  Mr.  Burt. 

The  amendment  was  rejected. 

Thi  secretary  read  the  tenth  subdivision. 

Ma.  WEST.  Mr.  Chairman :  I  wish  to  make  an  inquiry.  I  have 
known  in  my  experience  in  township  matters,  and  especially  in  school 
matters,  where  tne  local  school  oflicers  have  levied  a  tax  and  col- 
lected a  part  of  the  money  for  the  pur[)ose  of  erecting  a  school-house, 
and  it  required  a  special  Act  of  the  Legislature  to  enable  them  to  collect 
the  taxes.  I  want  to  know  if,  under  the  principle  of  this  report,  it  could 
be  collected? 

Mr.  TERRY.  Mr.  Chairman  :  The  object  of  this  section  is  to  get  rid 
of  all  special  legislation.  We  propose  that  the  Legislature  shall  not  say 
to  these  people  they  shall  do  this,  or  that,  or  anything. 

Th«  SECKETAKY  read  subdivisions  eleven  and  twelve. 

Mr.  CROUCH.  Mr.  Chairman :  I  wish  to  offer  an  amendment  to 
subdivision  twelve. 

Tbr  SECRETARY  rea<l : 

"Amend  subdivision  twelve,  by  Inserting  after  the  word  'affecting' 
the  words, '  estates  of  decease<I  persons.' " 

Ms.  CROUCH.  Mr.  Chairman:  I  think  it  is  quite  important  thal^ 
there  should  be  no  special  legislation  respecting  the  estates  of  deceased 


persons,  authorizing  the  administrator  to  sell  at  private  sale,  etc  I 
would  like  to  prevent  legislation  of  that  kind. 

Mr.  TERRy.  .  Mr.  Chairman:  I  move  to  amend  by  striking  out 
the  words  "  belonging  to,"  so  that  the  subdivision  will  read  :  "affecting 
the  estates  of  deceased  persons,  minors,  or  other  persons  under  legal  dis- 
abilities." 

Mr.  CROUCH.    I  accept  the  amendment. 

The  amendment  was  adopted. 

Thr  SECRETARY  read  subdivisions  thirteen,  fourteen,  and  fifteen. 

RRUARKS  or  HR.  VAK  nvKE. 

Mr.  VAN  DYKE.  Mr.  Chairman :  I  think  that  section  ought  not 
to  be  in  the  Constitution.  I  would  inquire  of  the  Chairman  of  the  com- 
mittee if  he  has  considered  that  nro^iosition  ?  It  strikes  me  that  this  is 
one  of  the  cases  where  it  should  be  allowed  to  be  special.  Now  we  can- 
not pass  a  general  law  for  refunding  money.  Suppose  a  case  where  the 
State  has  money  belonging  to  one  of  its  citizens  which,  in  equity  and 
common  conscience,  the  State  ought  not  to  keep  ?  I  would  like  to  inquire 
how  that  money  is  to  reach  the  party  to  whom  it  in  equity  belongs?  Sup- 
pose the  State  sells  property,  and  it  turns  out  there  is  no  title  to  the 
property,  and  it  is  absolutely  lost  to  the  purohaser?  Now,  of  course,  we 
all  recognize  the  fact  that  in  equity  and  common  conscience  the  money 
belongs  to  the  party  who  has  paid  it.  How  is  he  to  get  it  ?  You  cannot 
sue  the  State. 

Mb.  TERRY.  The  easiest  matter  in  the  world — by  a  simple  provis- 
ion in  a  general  law,  that  any  person  who  has  paid  money  to  the  Stato 
for  property,  and  it  turns  out  there  is  no  title,  shall  have  that  money 
restored  to  him — ^putting  all  men  on  the  same  plane. 

Mr.  van  dyke.  I  think  it  is  a  much  more  dangerous  provision 
than  to  leave  it  to  the  Legislature.  I  move  to  amend  by  striking  out 
that  subdivision.  1  do  not  think  we  ought  to  have  a  general  law  on 
the  statute  book  allowing  money  to  be  refunded.  There  would  be  too 
many  claims  to  get  money  from  the  State.  We  have  no  law  now  allow- 
ing the  State  to  be  sued,  and  I  am  opposed  to  any  general  law  allowing 
money  to  be  extracted  from  the  treasury.  In  a  case  where  the  State  has 
money  that,  in  equity  and  common  conscience,  belongs  to  a  citizen,  the 
Legislature  should  be  allowed  to  pass  an  Act  to  refund  that  sjiecific 
money.  I  say  that  it  is  safer  to  let  every  case  stand  upon  its  own 
merits  than  to  have  a  general  law. 

Mr.  white.  Mr.  Chairman :  I  think  a  general  law  in  such  a  cose 
would  be  a  great  deal  more  dangerous  than  a  special  law,  where  it  was 
evident  to  the  Legislature  that  the  money  belonged  to  the  citizen  ;  there- 
fore I  hope  the  amendment  will  be  adopted. 

Mr.  LARKIN.  Mr.  Cliairraaii:  I  consider  that  one  of  the  most  sal- 
utary provisions  in  this  section.  A  general  law  may  provide  that  any 
party  who  has  paid  money  to  the  State,  under  those  circumstances,  that 
It  should  be  refunded  to  him. 

Mr.  WHITE.  I  would  ask  if  a  general  law  would  not  open  the  doors 
of  the  treasury  to  everybody  ? 

Mr.  LARKIN.    I  think  not 

Mr.  HALL.  Mr.  Chairman  :  I  rise  simply  to  remark  that  the  Fed- 
eral Government  has  a  general  law  providing  for  the  return  of  money 
paid  for  purohase  of  lands  wherever  the  title  of  the  Government  proves 
to  be  detective.  I  do  not  see  why  a  like  rule  should  not  be  adopted  by 
the  State. 

TuK  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
froAi  Alameda,  Mr.  Van  Dyke,  to  strike  out  subdivision  fifteen. 

The  motion  was  lost. 

Thk  SECRETARY  read  subdivisions  sixteen, seventeen, eighteen,  and 
nineteen. 

RRUARKS  OF  HR.  HCFARLAND. 
Mr.  McFARLAND.  Mr.  Chairman  :  I  move  to  amend  by  striking 
out  subdivision  nineteen.  I  am  sorry,  sir,  that  the  word  "  corporation  " 
is  in  that  subdivision,  because  that  word  throws  certain  gentlemen  into 
fits,  and  I  am  not  good  on  fits.  [Laughter.]  But  I  believe  we  are  going 
too  far  if  we  adopt  this  subdivision.  Now,  we  have  at  the  end  of  section 
twenty-five,  that  no  special  law  shall  be  fiassed  when  general  laws  will 
apply,  and  I  believe  there  are  some  instances  where  it  is  proper  to  grant 
a  special  right  to  an  individual  or  to  an  association.  I  do  not  believe  it 
is  safe  to  prevent  the  Lceislature  from  doing  si>  at  all.  I  have  in  my 
mind's  eye  now  a  case  lixe  this.  For  instance,  I  have  a  large  body  of 
land  here  that  lies  five  or  six  thousand  feet  above  the  level  of  the  sea, 
valuable  only  for  lumbering  purposes.  We  have  in  that  vicinity  streams 
of  water  which  would  be  very  beneficial  to  this  district  if  they  could 
be  improved  so  that  lumber  could  be  floated  in  them.  Now,  sir,  no 
private  individual  could  undertake  to  make  the  necessary  improve- 
ment, and  the  Legislature,  in  several  instances,  for  the  benefit  of  large 
communities,  have  given  special  privileges  to  certain  parties,  authorizing 
them  to  charge  a  small  amount  for  the  privilege  of  floating  lumber 
down.  I  do  not  understand  how  that  could  be  done  by  a  general  law, 
because  in  a  general  law  it  would  be  granting  too  great  privileges,  and 
granting  it  upon  too  many  streams.  I  refer  to  this  simply  as  an  instance 
where  the  Legislature  should  have  the  power  to  grant  special  privileges 
of  this  kind.  Where  it  can  be  done  by  a  general  law  let  it  be  done ; 
and  this  section  provides  that  where  a  general  law  will  apply  no  special 
privilege  can  be  granted.  I  do  not  believe  that  this  Convention  ought 
to  prohibit  the  Legislature  from  complying  with  the  wishes  of  a  large 
community  by  granting  a  special  privilege  of  this  kind.  If  it  is  a  special 
grant,  it  can  be  limited  to  the  conditions  of  the  case,  whereas  a  general 
law  allowing  any  person  or  persons  such  privileges  would  be  dangerous, 
because  there  might  be  cases  where  it  would  work  an  injury  instead  of 
a  benefit.  I  believe  that  the  Legislature  ought  to  have  power  in  these 
extreme  cases  to  grant  special  privileges  of  that  kind.  I  do  not  think  it 
would  be  proper  to  cut  off  from  the  Legislature  entirely  the  power  in 
any  imaginable  case  to  grant  special  legislation  of  that  character.  A 
general  law,  it  seems  to  me,  would  be  more  dangerous  than  to  allow  the 
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Legislature  to  do  it  in  special  cases,  because  a  general  law  would  be 
taken  adrantage  of  by  tboae  wbo  would  .merely  wisb  to  monopoliie 
right. 

RMIIRKS   or   HR.   LARKIK. 

Mr.  LARKIIT.  Mr.  Chairman :  I  was  satisfied  that  the  word  corpo- 
ratioD  was  somewhere  ahead  of  us,  or  we  would  not  have  seen  these  gen- 
tlemen here  all  this  morning.  The  first  special  Act  of  that  character 
which  was  passed  had  a  little  job  in  it,  and  it  was  the  same  with  the 
second.  Persons  floating  lumber  down  these  streams  were  required  to 
pay  certain  amounts,  and  instead  of  proving  a  benefit  to  the  entire  com- 
munity, as  the  gentleman  says,  it  was  found  that  there  was  a  fortune  in 
it  for  the  few  wno  had  secured  the  franchise,  but  nothing  in  it  for  the 
rest  of  the  community.  It  was  detrimental  to  the  best  Interests  of  the 
State.  These  Acts  have  been  cursed  by  the  people  of  the  State  ever 
since.  So  far  as  the  word  corporation  is  concerned,  I  do  not  think  a 
corporation  should  have  any  mora  rights  than  an  individual  or  associa- 
tion.   All  persons  should  have  the  same  rights. 

Mr.  McFARLAKS.  I  would  like  to  ask  the  gentleman  if  he  is 
opposed  to  the  improvement  of  any  stream. 

Mr.  LARKIN.  By  a  special  Act  I  am  opposed  to  it,  but  under  gen- 
eral law  I  am  in  favor  of  it. 

Mr.  MoFARLAKD.  1  would  like  to  inquire  how  he  would  improve 
a  river. 

Mr.  LARKIK.  By  a  general  law  authorizing  people  to  associate  for 
that  purpose. 

Mr.  McFARLAND.    Then  ho  wishes,  by  a  general  law,  that  he  or 
anybody  else  can  go  on  and  take  up  streams.    The  first  man  that  goes 
there  gets  it.    That  is  his  idea  of  tA;ing  against  monopoly. 
Mr.  SCIIGLL.    Mr.  Chairman  :  I  send  up  an  amendment. 
Tbk  SECRETARY  read : 

"Amend  subdivision  nineteen  by  addingattheendthereof  the  follow- 
ing: '  except  as  provided  for  in  section  twenty -two  of  this  article.' " 

Mr.  SCHELL.  Mr.  Chairman:  I  desire  merely  to  remark  that  I 
understand  that  special  privileges  have  been  allowed-  to  individuals  or 
associations  by  section  twenty-two.  I  understand  that  the  Legislature 
may  make  special  appropriations  under  that  section.  I  offer  this 
amendment  for  the  purpose  of  bringing  up  the  question.  I  do  not  fully 
understand  it,  but  suppose  it  was  some  special  appropriation  for  the  sup- 
port of  these  orphans,  and  that  it  would  take  a  special  law. 

Mr.  LARKIN.  As  section  twenty-two  is  amended  I  do  not  think 
this  section  would  affect  it. 

Tbi  CHAIRMAN.    Thcquestion  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Stanislaus,  Mr.  Schell. 
The  amendment  was  rejected. 

Thr  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Sacramento,  Mr.  McFarland,  to  strikeout  subdi- 
vision nineteen. 

The  amendment  was  rejected. 

Mr.  smith,  of  San  Francisco.    I  send  up  an  amendment. 
Thr  SECRETARY  reati : 

"Amend  section  twenty-five,  subdivision  nineteen,  by  inserting,  after 
the  word  'association,'  the  word  'official.'" 

Mr.  SMITH,  of  San  Francisco.  Mr.  Chairman ;  The  subdivision 
would  then  read:  "^ntingto  any  corporation,  association,  ofitcial,  or 
individual,  any  special  or  exclusive  right,  privilege,  or  immunity." 
The  reason  why  I  offer  that  amendment  is  this:  that  our  last  Legisla- 
ture did  grant  spscial  privileges  to  certain  officials  in  the  City  of  San 
Francisco,  concerning  the  City  Hall.  They  had  done  certain  work 
which  did  not  conform  to  the  contract  and  specifiitations,  and  by  doing 
so  would  have  forfeited  their  bonds,  and  to  protect  themselves  they  came 
to  the  Legislature  and  secured  special  privileges  in  regard  to  it. 

Mr.  TERKY.  I  would  like  to  ask  the  gentleman  if  he  can  find  an 
officer  who  is  not  a  person?  The  word,  "  individual,"  includes  all  per- 
sons, and  I  would  like  to  know  if  the  gentleman  can  find  an  officer  who 
is  not  an  individual? 

Mr.  SMITH,  of  San  Francisco.    It  says  "  individual,"  and  not "  indi- 
viduals."   In  this  case  there  were  two  officials  instead  of  one.    [Laugh- 
ter.l 
The  amendment  was  rejected. 

Thb  SECRETARY  read  subdivisions  twenty,  twenty-one,  twenty- 
two,  twenty-three,  twenty-four,  twenty- five,  twenty-six,  twenty -seven, 
twenty-eight,  and  twenty-nine. 

Mr.  McFARLAND.  I  move  to  amend  by  striking  out  subdivision 
twenty-nine.  My  reason  is  simply  this,  I  do  not  believe  that  the 
bosiness  of  this  State  has  become  so  equalized  that  the  fees  of  the  county 
officers  should  be  the  same  in  every  county.  I  do  not  believe  that  a 
man  can  do  the  business  in  Mono  at  the  same  price  he  can  do  it  in  Sac- 
ramento. 

Mr.  LARKIN.  I  understand  that  each  county  is  to  have  the  control 
of  all  these  things  in  the  Board  of  Supervisors. 

Mb.  McFARLAND.  If  that  is  the  proposition  I  am  satisfied,  but  I 
do  not  see  where  it  is.  This  certainly  refers  to  no  officer.  State  or 
eounty.  I  do  not  understand  that  anything  has  been  passed  allowing 
the  county  to  determine  the  salair  of  its  officers.  I  suppose  the  Legis- 
lature will  determine  the  fees  and  salaries  of  officers  in  ail  counties.  If 
Ton  specify  counties  it  will  be  a  special  law.  You  cannot  pass  a  general 
law  providing  for  the  fees  and  salaries  of  county  officers.  This  subdi- 
Tision  says  that  you  shall  not  pass  any  law  affecting  the  fees  or  salary  of 
•ny  officer.  Now,  if  you  pass  a  law  saying  that  they  shall  have  so 
modi  in  San  Francisco,  and  so  much  in  Sacramento,  it  is  a  special  law. 
Tbi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Tkr  SECRETARY  read  subdivisions  thirty,  thirty-one,  thirty-two, 
Uiiity-tiiree,  and  thirty-four. 


Mb.  JOHNSON.  I  have  an  amendment  to  ofi'er  to  subdivision  thirty- 
four.  I 

Thb  SECRETARY  read : 

"Strike  out  the  words  'no  local  or  special  laws  shall  be  enacted.'  " 

Mr.  JOHNSON.  Mr.  Chairman  :  I  »m  sorry  to  say,  Mr.  Chairman, 
that  those  words  are  surplusage,  and  I  think  the  Chairman  of  the  Com- 
mitte  on  Legislative  Department  will  admit  it.  The  first  part  of  the 
section  says:  "The  Legislature  shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that  is  to  say,"  etc. 

Mr.  terry.    I  believe  it  is  surplusage,  and  ought  to  be  stricken  out. 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Mr.  HERRINGTON.  I  have  a  substitute  which  I  desire  to  offer  for 
section  twenty-five. 

Thb  secretary  read : 

"Amend  section  twenty-five  by  striking  out  the  section  and  inserting 
the  following : '  The  Legislature  shall  have  no  power  to  pass  any  special  or 
local  law,  but  may,  by  general  law,  authorize  Courts  to  carry  into  effect 
the  manifest  intention  of  parties  and  officers  by  curing  defects,  omissions, 
and  errors  in  instruments  and  proceedings  arising  out  of  their  want  of 
conformity  to  the  laws  of  the  State,  upon  such  terms  as  may  be  just  and 
equitable.' " 

RKMIRKS   OF   MR.   HKRRIXGTON. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  take  it  from  the  provisions  of 
section  twenty-five  that  it  was  the  intention  of  this  Convention— and  if 
gentlemen  will  keep  ciuiet  I  may  be  heard,  for  I  have  not  got  strong 
lungs  to-day — I  take  it  that  it  was  the  intention  of  this  Convention  to 
cut  off  all  local  and  special  legislation.  I  know  of  but  two  cases  in 
which  there  would  be  a  necessity  for  any  special  legislation,  and  such 
cases  could  only  arise  where  great  injustice  would  result  to  parties  in 
consequence  of  a  failure  to  comply  with  the  law,  so  that  the  intention 
of  the  parties  is  entirely  defeated  by  the  act  of  the  parties  themselves; 
and  in  bases  where  officers  have  failed  to  conform  to  the  laws,  and  in 
consequence  injustice  has  been  done  by  reason  of  nonconformity,  and 
their  acts  are  therefore  invalid  under  the  law.  Now,  this  provides  that 
the  Legislature  may  make  a  general  provision  whereby  the  Courts  may 
cure  these  errors,  defects,  and  omissions. 

Mb.  TINNIN.  Mr.  Chairman :  I  rise  to  a  point  of  order.  My  point 
of  order  is  that  this  Convention  has  already  adopted  section  twenty- 
five.  The  gentleman  now  proposes  to  strike  out  wnat  has  already  been 
adopted  by  the  Convention. 

Tbb  CHAIRMAN.  The  amendment  is  a  substitute  for  the  entire  sec- 
lion  and  will  be  in  order. 

Mr.  HERRINGTON.  Mr.  Chairman :  That  is  what  I  expected.  I 
expected  that  point  of  order  to  be  raised.  Now,  I  submit  that  all  that 
is  embraced  in  the  section  which  has  been  passed  upon  by  the  Com- 
mittee of  the  Whole  is  embraced  in  the  section  which  I  offer.  It  prevents 
all  special  and  local  legislation,  and  it  authorizes  the  Legislature  to  pro- 
vide, by  a  general  law,  for  the  correction  of  all  errors,  omissions,  and 
defects,  in  instruments  and  proceedings.  It  is  a  provision  which  will 
be  found  in  some  of  the  Constitutions  of  the  States,  and  is  highly  com- 
mended by  eminent  authorities  on  constitutional  limitations.  Mr. 
Cooley  says  that  it  is  a  perfect  and  effectual  guard  of  the  Stale  against 
injurious  and  unwise  legislation  on  the  part  of  the  Legislature.  It  is 
recommended  as  one  of  the  wisest  measures  that  has  ever  been  adopted 
by  any  people  in  their  Constitution  to  prevent  the  evils  which  flow  from 
hasty  and  local  legislation.  I  submit  that  that  provision  ought  to  be 
adopted,  and  I  would  like,  if  it  can  be  done,  to  have  it  read  again  so 
that  it  can  be  fairly  understood  by  the  Convention. 

The  SECRETARY  read: 

"Amend  section  twenty-five  by  striking  out  the  section  and  inserting 
the  following :  '  The  Legislature  shall  have  no  power  to  pass  any  special 
or  local  law,  but  may,  by  general  law,  authorize  Courts  to  carry  into 
effect  the  manifest  intention  of  parties  and  officers,  by  curing  defects, 
omissions,  and  errors,  in  instruments  and  proceedings  arising  out  of 
their  want  of  conformity  to  the  laws  of  the  State,  upon  such  terms  as 
may  be  just  and  equitable.' " 

Tbi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Mr.  TURNER.  Mr.  Chairman :  Being  somewhat  slow  I  failed  to  ask 
a  question  which  I  wish  to  ask  in  regard  to  subdivision  eighteen.  It 
provides  that  the  liegislature  shall  not  pass  any  local  or  special  law 
"  legalizing,  except  as  against  the  State,  tlie  unauthorized  or  invalid  act 
of  any  officer."  If  it  does  not  mean  that  what  does  it  mean?  I  under- 
stand that  it  means  that  if  any  officer  commit  an  act  against  the  State 
that  the  State  may  le^lize  it.  If  it  does  not  mean  that,  what  does  it 
mean?  I  wish  to  ask  if  that  is  what  the  Convention  wants  to  put  into 
this  organic  law  ? 

STOCK  SALBS. 

The  chairman.    The  Secretary  will  read  section  twenty-six. 

Thb  secretary  read : 

Sio.  20.  The  Legislature  shall  have  no  power  to  authorize  lotteries  or 
gift  enterprises  for  any  purpose,  and  shall  pass  laws  to  prohibit  the  sale 
of  lottery  or  gift  enterprise  tickets,  or  tickets  in  any  scheme  in  the  nature 
of  a  lottery,  in  this  State.  The  Legislature  shall  pass  laws  to  regulate  or 
prohibit  the  buying  and  selling  of  the  shares  of  the  capital  stock  of  cor- 
porations in  any  stock  board,  slock  exchange,  or  stock  market  under  the 
control  of  any  association.  All  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association,  on  margin  or  to  be 
delivered  at  a  future  day,  shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered,  by  the  party  paying  it,  by  suit  in  any  Court 
of  competent  jurisdiction. 

Mr.  FILCHER.  Mr.  Chairman :  I  send  up  an  amendment  to  that 
section : 
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Th«  SECRETARY  read: 
,     "Strike  out  all  after  the  word  State,  in  the  fonrth  line,  and  insert  the 
following:   ' Nor  shall  any  stock  board  or  stock  exchange,  or  other  asso- 
ciation for  the  buying  or  selling  of  the  shares  of  the  capital  stock  of  cor- 
porations be  allowed  to  exist.' "    f 

RKMIRKS  OF  MR.   FILCHIR. 

Mr.  FILCHER.  Mr.  Chairman :  The  amendment  is  as  first  adopted 
in  the  Committee  on  Legislative  Department.  It  was  conceded,  as  I 
believe,  that  the  evil  aimed  at  is  one  that  ought  to  be  repressed,  and  yet 
the  argument  in  committee  was  so  overwhelming,  that  in  the  event  of 
the  adoption  of  a  Constitution  here,  the  power  of  the  Stock  Boards  will 
defeat  tne  Constitution,  that  it  was  changed.  It  was  asserted  that  they 
could  perhaps  put  in  the  field  as  much  as  two  millions  of  dollars  to  defeat 
the  Constitution,  iu  the  event  of  the  adoption  of  a  section  of  this  charac- 
ter. I  feel  this  way  in  regard  to  it :  if  we  are  going  to  do  anything  in  the 
Constitution  at  all,  let  us  strike  at  it  effectually.  If  not,  if  our  measure 
is  not  effectual,  and  will  not  accomplish  the  object  aimed  at,  then  I 
would  be  in  favor  of  having  nothing  to  do  with  the  subject  in  the  Con- 
stitution, for  I  recognize  the  fact  that  the  Legislature  has  all  the  power 
in  this  matter,  without  any  constitutional  provision,  that  it  would  have 
with  one,  such  as  is  suggested.  I  anticipate  that  this  section,  as  it  now 
stands,  would  bring  upon  this  Constitution  all  the  opposition  from  the 
quarters  suggested  that  would  be  centered  against  it  even  in  the  event  of 
llie  adoption  of  the  amendment  which  I  propose.  If  this  Constitution 
should  be  adopted  with  the  amendments  as  reported  by  the  committee, 
it  would  be  a  continual  source  of  lobbying  and  corruption  about  the 
Legislature.  We  have  seen  this  matter  tried.  We  have  seen  the  Cali- 
fornia Legislature  attempt  to  suppress  to  some  extent  the  evil  of  stock 
gambling;  and  we  have  seen  several  of  the  most  formidable  lobbies  per- 
haps ever  assembled  here,  to  defeat  that  measure.  I,  for  one,  am  in 
favor,  as  far  as  possible,  of  removing  all  sources  of  evil,  and  the  lobby  is 
one  of  the  worst;  therefore,  I  say,  if  we  trouble  this  stock  gambling  evil 
at  all,  let  us  touch  it  in  a  way  that  it  will  be  effectual. 

Mr.  WILSON,  of  First  District.  Mr.  Chairman :  I  have  an  amend- 
ment to  offer. 

Thi  SECRETARY  read: 

"Strike  out  all  after  the  word  'association,'  in  line  seven." 

RKUARKS  OP  MR.  WILSON. 

Mr.  WILS6N,  of  First  District.  Mr.  Chairman :  If  this  should  be 
adopted  as  a  substitute  for  the  amendment  of  the  gentleman  from  Placer, 
it  would  leave  the  original  section,  down  to  the  word  "  association,"  in 
line  seven,  and  would  strike  out  the  balance  of  the  section,  and  would 
then  read  as  follows : 

"Sec.  26.  The  Legislature  shall  have  no  power  to  authorize  lot- 
teries or  gift  enterprises  for  any  purpose,  and  shall  pass  laws  to  prohibit 
the  sale  of  a  lottery  in  this  State.  The  Legislature  shall  pass  laws  to 
regulate  or  prohibit  the  buying  and  selling  of  the  shares  of  the  capital 
stock  of  corporations  in  any  stock  board,  stock  exchange,  or  stock  mar- 
ket under  the  control  of  any  association." 

As  reported  by  the  committee,  it  authorizes  the  Legislature  to  regulate 
or  absolutely  prohibit  the  sale  of  stocks  in  stock  exchanges.  It  delegates 
that  power  to  the  Legislature.  That  is  a  very  extensive  business,  and  it 
may  De  that  the  Legislature  may  be  able  to  regulate  it  in  such  a  manner 
as  to  remove  some  of  the  manifest  and  prominent  evils  surrounding  it. 
With  my  amendment  it  would  leave  it  m  that  condition.  If  the  Legis- 
lature should  find  that  the  evils  were  incurable,  it  would  then  have  the 
power  to  prohibit  it  entirely. 

Mr.  FILCUER.  I  would  like  to  ask  the  gentleman  if  the  Legisla- 
ture would  not  have  just  as  much  power  without  the  second  sentence  as 
with  it? 

Mr.  WILSON.  No,  sir;  iu  the  one  case  it  is  made  mandatory  and  in 
the  other  it  is  discretionary.  It  would  have  the  power,  of  course,  with- 
out any  amendment  to  the  whole  section,  but  the  difference  is  that  in 
one  case  it  is  made  mandatory,  and  in  the  other  it  is  not.  For  this  body 
to  undertake  to  prohibit  aMolutely  the  buying  and  selling  shares  of 
stock,  is  to  undertake  a  great  responsibility,  bemuse  a  vast  amount  of 
capital  is  invested  in  that  business.  If  it  is  capable  of  being  regulated, 
let  the  Legislature  do  it;  but  this  section,  as  reported  by  the  committee, 
would  drive  all  the  incorporated  companies  to  Virginia  City,  and  Vir- 
ginia City  would  have  the  entire  business.  The  people  of  San  Francisco 
would  deal  as  much  in  stocks  in  Virginia  City  as  they  do  in  San  Fran- 
cisco. It  seems  to  me  far  better  to  authorize  the  Legislature  to  either 
prohibit  or  regulate,  than  to  absolutely  prohibit  in  the  Constitution  itself. 
The  amendment  which  I  propose,  strikes  out  the  last  seven  lines  with 
the  exception  of  the  word  "association."  That  is,  it  strikes  out  the  fol- 
lowing: "All  contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  or  to  be  delivered  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  such  contracts  may  be  recovered 
by  the  party  paying,  by  suit  in  any  Court  of  competent  jurisdiction." 

That  is  altogether  too  broad.  It  has  been  conceded  heretofore  in  the 
debates  in  this  Convention  that  corporations  were  necessary  to  conduct 
many  of  the  great  branches  of  business  in  this  State.  It  is  admitted  by 
all  that  we  cannot  prosper  without  aggregated  capital  in  the  form  of 
corporations.  We  have  already  passed  some  very  strong  provisions  to 
regulate  and  control  them,  and  the  State  and  the  Legislature  has  at  all 
times  the  power  to  regulate  and  control  them.  If  it  be  true  that  we 
intend  to  preserve  corporations  as  a  part  of  the  great  business  machinery 
of  the  State,  then  there  will  be  a  large  amount  of  capital  stock  that  will 
always  be  necessarily  owned  by  individuals.  It  emoraces,  as  has  been 
shown  here  by  the  record,  a  number  of  branches  of  business — banks, 
insurance  companies,  shoe  manufacturing  companies,  railroads,  rolling 
mills,  manufacturing  companies,  lumber  companies,  carriage  factories, 
and  all  these  various  interests.  Assuming  that  I  should  own  in  a  large 
carriage  company  three  ur  four  hundred  shares  of  its  capital  stock,  why 


should  I  not  be  permitted  to  sell  it  part  cash  and  part  on  time?  Is  there 
anything  in  the  transaction  jnconsistenl  with  the  public  morals?  Is 
there  any  just  reason  why  I  should  not  sell  my  private  stock?  In  an 
insurance  company,  why  should  I  not  sell  my  own  shares  of  stock  part 
cash  and  part  on  time?  Yet,  this  section  would  prohibit  as  simple  a 
business  transaction  as  that. 

MRt  FILOHER.    In  my  opinion,  it  would  not. 

Mr.  WILSON.  I  will  explain.  After  it  has  ended  with  the  Stock 
Exchange  it  proceeds  in  a  distinct  and  separate  sentence  and  says:  "  AU 
contracts  for  the  sale  of  shares  of  the  capital  stack  of  any  corporation  or 
association  on  margin,  or  to  be  delivered  at  a  mture  day,  shall  be  void, 
and  any  money  paid  on  such  contracts  may  be  recovered  by  the  party 
paying  It,  by  suit  in  any  Court  of  competent  jurisdiction." 

It  seciiis  to  me  beyond  the  pale  of  contradiction,  that  if  a  man  sells  a 
hundred  shares  of  his  insurance  stock  for  so  much  a  share,  half  cash  and 
half  payable  In  thirty  days,  the  Courts  would  declare  the  whole  contract 
to  be  void,  and  the  man  who  had  voluntarily  paid  his  first  installment 
could  recover  at  law.  There  are  cases  sometimes  where  an  administra- 
tor or  executor  may  deem  it  expedient  to  sell  part  cash  and  part  on 
time.  A  man  dies  poasessed  of  a  large  amount  of  stock  in  one  of  these 
many  companies;  in  order  to  close  the  estate  satisfactorily,  the  executor 
finds  it  best  to  sell  that  stock  part  cash  and  part  on  time,  and  the  Probate 
Judge  approves  of  it  as  an  expedient  and  proper  course  to  be  followed, 
and  such  a  sale  is  made — a  public  sale  to  a  bidder  is  had— the  stock  to  be 
delivered  at  the  last  payment.  It  is  really  a  contract  of  sale  between 
private  individuals,  because  the  balance  is  to  be  paid  at  a  certain  time, 
at  which  time  the  stock  is  to  be  delivered ;  this  is  a  contract  of  sale. 
But  in  such  a  case  the  contract  of  sale  would  be  void,  althougli  made 
under  the  direction  of  the  Court,  because  the  Constitution  prohioita  any 
such  sale  where  the  property  sold  is  to  be  delivered  at  a  future  day.  Take 
the  case  of  a  partnership.  Two  men  are  engaged  in  busines8,and  in  the 
course  of  their  business  are  unable  to  agree,  and  must  dissolve  their  con- 
nection. It  becomes  necessary  to  have  a  sale  in  the  public  market  in 
order  to  close  np  their  partnership  affairs.  They  desire  ifi  sell.  They 
agree  to  sell  in  the  marxet  at  auction,  and  to  divide  the  proceeds  betweeu 
themselves.  In  such  a  case  they  might  deem  it  desirable  to  sell  on  time, 
or  sell  half  cash  and  half  on  time.  This  section  prohibits  that  transac- 
tion. This  disposition  of  the  Convention  to  regulate,  or  prohibit  the 
private  business  of  men,  will  be  found  to  be  wrong,  and  will  not  meet 
with  the  judgment  of  the  great  body  of  sensible  voters  of  this  State  when 
they  consider  this  section.  I  do  not  see  why  it  is  necessary  to  forbid 
sales  of  stock  to  be  delivered  at  a  future  day.  The  evident  intention  of 
the  section,  as'  the  gentleman  from  Placer  says,  was  aimed  at  sales  iu  the 
stock  board.  But  it  goes  further,  and  seems  to  have  no  limit.  It  reaches 
private  sales  and  private  transactions.  Then,  too,  it  uses  the  words,  "  on 
margin."  This  would  be  a  bad  term  to  put  in  a  Constitution.  It  is  a 
technical  phrase.  If  I  understand  a  sale  on  margin,  it  is  merely  a  sale 
of  stock  on  time,  the  stock  being  retained  as  security,  and  not  delivered 
until  the  final  payment  is  made.  That  is  what  is  generally  called  a  sale 
on  margin.  Ii  the  stock  falls  in  value  before  the  time  of  final  payment 
arrives,  the  buyer  is  called  upon  to  advance  more  margin.  At  the  end 
of  the  time  the  practical  operation  Is,  that  instead  of  paying  and  taking 
the  stock  they  geneially  pay  the  difference  between  the  value  of  the 
stock,  at  the  time  of  the  first  transaction,  and  the  value  at  the  time  of 
the  settlement.  But  here  yon  do  not  aim  solely  at  the  stock  board.  You 
make  it  apply  to  a  private  transaction. 

The  question  will  be  whether  in  the  judgment  of  this  Convention  it  is 
good  business  policy.  This  is  a  question  which  addresses  itself  to  the 
sound  business  sense  of  the  Convention.  How  far  shall  we  determine 
these  matters  instead  of  leaving  them  to  the  Legislature.  In  the  first 
portion  of  the  section  it  is  left  to  the  Legislature  to  determine  when  it 
will  prevent  abuses,  but  this  last  sentence  goes  to  the  extent  of  prevent- 
ing an  ordinary  business  transaction,  against  which  no  valid  objection 
could  be  made  in  point  of  morals  or  expediency,  and  It  also  Interferes 
with  the  private  rules  of  business  men  in  numerous  instances,  such  as  I 
have  cited,  of  administrations,  partners,  and  many  other  instances 
which  might  be  given  of  a  similar  nature.  The  section,  with  the  amend- 
ment I  propose,  would  place  it  within  the  power  of  the  Legislature  to 
regulate  or  prohibit  sales  in  the  Stock  Board  as  it  might  see  fit,  and 
would  permit  men  to  make  their  own  private  contracts,  as  they  ordina- 
rily do  in  business  transactions,  exercising  their  own  judgment,  and  not 
calling  upon  the  State  to  direct  or  regulate  them. 

Mr.  TERRY.  Mr.  Chairman:  I.move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

Tbk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Legislative  Department,  have  made  pro- 
gress, and  ask  leave  to  sit  again. 

EXPENSES. 

Mr.  REDDY.    Mr.  President:  I  have  a  resolution  to  offer. 
The  secretary  read: 

Whereas,  The  balance  of  the  moaey  appropriated  for  this  ConTentlon  amonnta  to 
about  three  tbouaaad  nine  hnndred  dollars,  which  Is  about  two  dajrt'  paj  for  the 
members ;  Uierefore,  be  it 

Uaotvtd,  That  the  members  receive  for  thoee  two  d&js  certil\cat«i,  and  that  the 
money  above  referred  to  bo  set  aside  for  the  oxpeuses  of  this  Convention. 

Mr.  REDDY.  Mr.  President :  It  will  be  seen  that  in  two  days  the 
fund  will  be  exhausted.  The  Convention  will  then  be  without  any 
money  at  all,  any  ready  cash,  anything  to  pay  with,  and  inasmuch  as  we 
must  take  certificates  after  two  days  more,  we  might  as  well  commence 
now  and  leave  this  money  for  contingencies  which  may  arise  during  the 
remainder  of  the  session.  These  certificates  which  it  is  generally  under- 
stood will  be  given  to  members,  can  be  cashed  at  a  discount  of  ten  per 
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cent.  In  that  case  the  loss  to  each  member  would  be  simply  two  dollars 
on  these  two  days.  I  hope  there  are  no  members  here  but  what  can  spare 
that  two  dollars  for  that  purpose.  It  will  not  be  much  loss  to  the  mem- 
bers and  in  the  aggregate  atnounts  to  a  pretty  good  fund.  I  hope  the 
reeolation  will  receive  the  favorable  consideration  of  the  Convention. 

Me.  R0LF£.  Don't  you  intend  to  put  the  attaches  on  the  same  foot- 
ing with  the  members?.  Don't  you  think  they  should  be  put  on  the 
same  footing  with  the  members? 

Mr.  REDDY.  I  don't  know.  The  rescrfution  is  to  retain  this  sum 
for  the  expenses  of  the  Convention,  except  the  per  diem  of  the  mem- 
bers. Kow,  members  will  lose  but  two  dollars,  simply  the  discount  on 
the  two  days'  pay,  and  if  it  should  go  to  the  attaches  I  certainly,  for  one, 
would  be  willing  to  let  it  go.  It  may  be  necessary  to  have  a  call  of  the 
house  before  many  days,  and  if  we  have  no  money  we  will  be  unable 
to  enforce  the  rule.  We  will  havffto  have  some  printing  done,  and  if  we 
have  no  cash  I  presume  the  printer  will  refuse  to  do  it, 

Mb.  FILCHER.  It  is  understood  that  the  printing  will  be  done  on 
the  same  terms  as  we  have. 

Mr.  REDDY.  There  may  be,  for  instance,  a  call  of  the  bouse;  the 
Sergeant-at-Arms  must  have  money  to  start  on.  The  fund  will  be  paid 
out  on  the  order  of  the  Convention  any  way.  It  is  reserved  for  the 
expenses  of  the  Convention  and  can  only  be  paid  out  by  the  action  of 
the  Convention.  I  apprehend  that  if  this  resolution  is  adopted  there 
are  no  members  on  this  floor  who  will  demand  it  or  who  will  stand 
about  this  two  dollars. 

Mb.  van  dyke.    I  call  for  the  reading  of  the  resolution. 

Thi  secretary  read  the  resolution. 

Mb.  V.VN  dyke.  Mr.  President:  I  am  in  favor  of  that  resolution. 
We  might  have  occasion  for  the  use  of  a  little  money  and  then  we  would 
find  ourselves  in  an  awkward  position.  I  think  we  had  better  allow 
that  fund  to  remain  for  contingent  expenses. 

Mb.  WHITE.  Mr.  President :  This  is  the  third  time  this  resolution 
has  been  brought  up ;  each  time  in  a  new  form.  It  is  very  indefinite 
what  this  money  is  intended  for.  It  is,  as  I  am  informed,  to  be  divided 
among  the  attaches  of  this  Convention.  I  know  it;  because  they  come 
to  me  and  told  me  so.  I  think  we  are  as  good  as  they  are,  and  they  are 
a«  good  as  we  are,  and  we  ought  to  all  stand  together. 

Mb.  walker,  of  Tuolumne.  I  move  to  amend  by  inserting  the 
word  "  incidental "  before  the  word  "  expenses." 

Hb.  DUDLEY,  of  San  Joaquin.  I  move  to  lay  the  resolution  on  the 
toble. 

The  motion  prevailed. 

Mb.  WALKER,  of  Tuolumne.  I  move  that  the  Convention  do  now 
adjourn.  • 

The  ayes  and  noes  were  demanded  by  Messrs.  Larkin,  White,  Howard, 
of  Los  Angeles,  Dean,  aud  McCallum. 

The  roll  was  called,  and  the  Convention  refused  to  adjourn  ^y  the  fol- 
lowing vote : 

ATI8. 


Barton, 

Gorman, 

Porter, 

Belcher, 

Gregj, 

Bolfe, 

Blackmer, 

Horringtou, 

Turner, 

Caaserly, 

Keyes, 

Van  Voorhies, 

Chapman, 
Doyle, 

Lindow, 

Walker,  of  Marin, 

Mills, 

Walker,  of  Tuolumne, 

Dudley,  of  Solano, 

Overton, 

Winans— 22. 

Preud, 

liOKS. 

Andrews, 

Heiskell, 

Prouty, 

Ayers, 

Herold, 

Reynolds, 

Barbour, 

Hilbom, 

Rhodes, 

Barry, 

Hitchcock, 

Schell, 

Beerstecher, 

Holmes, 

Schomp, 

Bell, 

Howard,  of  Los  AngeIes,Shoemaker, 

Bogg». 

Howard,  of  Mariposa, 

Shurtleff, 

BrowB^ 

Huestis, 

Smith,  of  4th  District, 

Burt, 

Hunter, 

Sraith,of  San  Francisco, 

Caples, 

Inman, 

Stedman, 

Charles, 

Jones, 

Stevenson, 

Condon, 

Joyce, 

Terry, 

Croas, 

Kenny, 

Thompson, 

Crouch, 

Kleine, 

Tinnin, 

Davis, 

Larkin, 

Tullv, 

Dean, 

Larue, 

Van  Dyke, 

Dowling, 

Lewis, 

Webster, 

Dndley,of  San  Joaquin,McCallum, 

Weller, 

Evey, 

McConnell, 

Wellin, 

Famll, 

McCoy, 

West, 

Filcher, 

Moffat, 

White, 

Freeman, 

Morse, 

Wilson,  of  Tehama, 

Grace, 

Nelson, 

Wilson,  of  1st  District, 

Hager, 

Neunaber, 

Wyatt, 

Hall, 

Ohieyer, 

Mr.  President — 78. 

Harrison, 

The  hoar  having 

arrived,  the  Convention 

took  a  recess  until  two 

o'clock  p.  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  h. 
the  chair. 
Boll  called,  and  a  quorum  present. 


President  Hoge  in 


Mb.  bolfe.    Mr.  President :  I  have  a  resolution  to  offer. 
Th«  secretary  read : 


T^iftRKAS,  The  balance  of  appropriation  for  thia  CoiiTentloa  amouDts  to  about 
three  thouaand  nine  hundred  dollars;  thorefure,  be  it 

BaUved,  That  hereafter  the  members,  offioera,  aud  attachfis  of  this  OoQTentioD 
receive  certiflcates  of  serTlce,  and  ttiat  the  monej  aforeaaid  bo  set  aalde  for  the 
lacidental  expenaes  other  than  pay  of  members  and  attacb&i. 

Th(  PRESIDENT.  The  Convention  has  already  voted  down  such  a 
proposition. 

Mb.  ROLFE.  Mr.  President :  I  know  that  there  are  quite  a  number 
of  members  in  this  Convention  who  voted  against  tho  other  resolution 
because  it  only  referred  to  members,  and  therefore  it  would  leave  this 
balance  in  a  few  days  to  be  taken  up  by  the  attaches,  and  leave  us  with- 
out any  money  for  other  incidental  expenses.  Now,  it  is  proposed  to 
not  pa^  either  members  or  attach^  after  to-day,  because  we  all  Under- 
stand it  will  only  be  about  two  days'  pay  for  us  anyhow,  and  that  will 
be  a  very  small  matter  with  any  of  us.  The  attaches,  the  Sergeent-at- 
Arms,  and  Pages,  will,  under  the  law,  be  entitled  to  their  pay  as  long 
as  this  Convention  lasts.  They  are  not  limited  to  the  one  hundred  days. 
The  members  of  this  Convention  will  have  to  do  without  pay  after  the 
one  hundred  days  unless  the  Legislature  should  hereafter  see  fit  to  make 
an  appropriation  for  us,  which  is  somewhat  doubtful.  But  there  are 
other  expenses  which  we  must  save  some  money  for,  I  believe,  and  the 
amount  of  money  in  the  fund  is  now  getting  very  small.  I  think  we 
had  better  save  a  little  so  that  we  will  not  have  to  go  into  our  own 
pockets  for  it. 

Mb.  ayers.  Mr.  President:  I  move  to  amend  the  resolution  by 
adding"  or  for  printing  or  gaslight."  The  idea  is  that  if  we  leave  this  sum 
in  the  treasury  the  printing  expenses  and  the  gatlight  expenses  will 
exhaust  it  all,  and  it  will  uot  subserve  the  purpose  which  the  gentleman 
seems  to  aim  at.  There  may  be  some  purposes  for  which  this  money 
ought  to  be  reserved,  such  as  expenses  of  the  Sergeant-at-Arms,  but  it 
should  not  be  reserved  for  any  such  purposes  as  printing  and  gaslight. 

Mr.  ROLFE.     I  accept  the  amendment. 

Mr.  WHITE.  Mr.  President:  I  hope  this  resolution  will  not  be 
adopted.  It  takes  away  from  the  attaches  and  members  both.  The 
attaches  ought  certainly  to  get  it  to  the  last  day  there  is  any  mone^ 
there.  It  will  be  wasted  in  something;  somebody  will  get  hold  of  it 
in  some  way.  I  think  we  had  better  go  right  along  as  we  have,  and  let 
us  go  to  the  last  day  and  we  will  all  get  along  some  way,  just  as  well  as 
by  keeping  three  or  four  thousand  dollars  for  incidental  expenses.  I  do 
not  know  but  that  it  means  to  give  an  extra  pay  to  some  Porter.  We 
do  not  want  any  extra  expenses.  I  do  not  think  the  law  would 
allow  us  to  keep  it  if  a  meinlier  asked  for  his  pay,  because  he  has  a  right 
to  his  pay  for  the  one  hundred  days.  I  hope  the  resolution  will  go  by 
the  board  just  as  these  others  have.    I  move  to  lay  it  on  the  table. 

The  motion  prevailed. 

MILKAGI. 

Mb.  DOWLING.    Mr.  President:  I  send  up  a  resolution. 
Thr  SECRETARY  read : 

JUsolved^  That  the  Controller  lie  ordered  to  lesae  warrantn  for  the  mileage  of  the 
newly  elected  members,  representing  the  diittricta  of  Uarlposa  and  Merced  and  San 
Francisco. 

Referred  to  Committee  on  Mileage  and  Contingent  Expenses. 

Mb.  TERRY.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Legislative  Department.^ 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbe  CHAIRMAN.  The  question  before  the  Convention  is  section 
twenty-six,  and  the  amendments  thereto. 

BBUARKS  OP    MB.  TBBBT. 

Mb.  terry.  Mr.  Chairman :  When  the  committee  rose  last  we  were 
discussing  the  amendment  offered  by  the  gentleman  from  San  Fran- 
cisco, Mr.  Wilson,  to  strike  out  of  section  twenty-six  the  following 
words:  "All  contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  or  to  be  deliverea  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  such  contracts  may  be  recovered 
by  the  party  payingit  by  suit  in  any  Court  of  competent  jurisdiction." 
Now,  the  object  of  that  provision  is  to  place  these  contracts,  which  are, 
in  any  way  that  you  may  reganl  them,  mere  gambling  contracts,  upon 
the  same  footing  that  other  gambling  contracts  are,  and  let  these  parties 
take  the  same  chances  that  other  gamblers  do.  The  gentleman  from 
San  Francisco  objects  to  the  phrase  "sales  on  margins."  That  term,  I 
believe,  is  well  understood.  I  suppose,  perhaps,  if  the  gentleman  him- 
self is  ignorant  of  the  term,  he  is  the  only  gentleman  from  his  city  who 
is.  A  great  many  of  them  have  the  very  best  of  reasons  for  knowing 
what  that  phrase  means,  and  they  will  never  forget  that  knowledge, 
because  they  have  paid  very  dearly  for  it.  Sales  on  margin  compose 
the  principal  part  of  the  business  in  these  stock  boards.  It  is  the  very 
worst  species  of  gambling  that  can  be  indulged  in.  In  almost  any  other 
gambling  a  man  knows  what  he  is  going  to  lose.  If  he  puts  up  his 
money  on  a  game  of  faro  he  knows  what  he  is  goin^  to  lose;  but  when 
he  buys  stock  on  a  margin  he  never  knows  where  his  losses  are  going  to 
■top.  In  the  language  of  the  gentleman  he  is  called  on  for  "  more 
mud."  He  is  in  a  condition  to  lose  thousands  for  a  failure  to  put  up 
more  margin.  He  is  never  certain  where  his  loss  is  going  to  end.  I), 
as  was  suggested,  this  clause  was  confined  to  those  contracts  made  in 
stock  boaras,  it  would  easily  be  avoided  by  making  such  contracts  on 
the  streets,  and  the  object  of  the  committee  was  to  prevent  such  dealings 
anywhere  in  the  stock  board,  on  the  street,  or  in  any  private  office. 
Men  do  not  buy  stock.  That  is  a  mere  pretense.  The  seller  has  got  no 
stock  in  his  possession,  the  buyer  don't  want  any  stock,  and  the  seller 
knows  it. 

The  fact  is,  as  I  learn  from  those  who  have  had  dealings  with  the'e 
boards,  no  stock  is  ever  delivered  or  intended  to  be  delivered.    If  at  the 
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end  of  the  time,  aay  ten  days,  the  stock  has  advanced  in  yalne,  why  he 
gets  liis  check  for  the  difference  between  that  and  the  price  he  imved  to 
pay  for  it.  If,  on  the  contrary,  the  stock  has  declined  in  value,  the 
purchaser  must  pay  the  difference,  and  that  is  the  end  of  it.  But  if  this 
provision  is  adopted,  as  I  think  it  will  be,  then  no  man  can  sell  stock 
unless  he  has  got  it  to  sell,  because  he  i?  required  to  deliver  the  stock  at 
the  time  of  the  sale;  and  whether  he  chooses  to  sell  for  cash  or  not,  he 
must  have  it  and  deliver  it  when  he  sells  it.  It  is  not  a  |>erfect  remedy, 
but  it  is  some  remedy.  It  will  prevent  a  great  deal  of  the  evil.  Per- 
sons will  not  have  so  much  object  in  putting  up  and  down  price  of 
slocks,  which  is  simply  done  for  the  purpose  of  robbing  the  people. 
These  fine  stories  are  simply  flies  to  catch  gulls.  If  these  men  who 
have  been  indulging  in  that  kind  of  swindling  had  justice  meted  out  to 
them  in  the  same  meiuiure  and  at  the  same  rate  that  it  has  been  meted 
out  to  poorer,  though  less  guilty,  they  would  have  to  live  more  than  a 
thousand  years  or  cheat  the  State  out  of  years  of  service.  Now,  we  pro- 
pose to  put  some  sort  of  check  upon  such  operations.  We  propose  to  say 
that  they  are  dealing  with  a  man  as  other  gamblers,  and  that  it  is  at  his 
option  whether  he  will  pay  them  or  not;  that  if  he  objects,  he  can  sue 
them  and  recover  his  money.  It  pxita  them  exactly  on  the  same  fooling 
with  other  gamblers  and  allows  a  party  to  recover  the  money  out  of 
which  be  has  been  fleeced. 

It  has  been  said  that  the  effect  would  be  to  drive  this  stock  board  to 
Virginia  Oily.  Well,  as  far  as  I  am  concenied,  and  I  think  the  people 
of  the  State  are  of  the  same  opinion,  I  would  be  perfectly  willing  to  see 
the  whole  business  fn a  climate  very  much  farther  south  than  Vir- 
ginia City.  It  would  be  "good  riddance  to  bad  rubbish."  The  country 
would  be  prosperous  now  but  for  that.  We  have  ixsriodieal  rises  and 
falls  in  this  stock  board.  Whenever  the  season  has  been  prosperouB, 
some  wonderful  discovery  of  millions  of  ore  is  made  in  the  fifteen  hun- 
di-ed-foot  level  or  the  twenty-four  hundred  foot-level  of  some  mine,  and 
a  great  excitement  is  raised  and  kept  up  until  the  profits  arising  from 
the  wheat  crop  has  been  stolen  from  the  honest  farmers,  and  then  it  is 
discovered  that  what  was  supposed  to  be  a  large  body  of  ore  was  only  a 
little  bunch  that  did  not  amount  to  much  anyhow;  the  mine  peters  out 
and  there  is  nothing  left  of  it  except  a  few  miserable  persons  who  have 
lost  their  homesteads  or  their  saving  of  years,  and  are  driven  into  the 
almshouse  or  into  the  penitentiary  m  time.  This  provision  is  not  going 
to  interfere  with  an  honest  sale  by  anybody,  of  any  honest  stock  that  he 
may  have.  If  an  administrator  makes  a  sale  of  stock,  there  is  no  reason 
why  the  stock  should  not  be  delivered.  The  party  delivers  other  prop- 
erty when  he  sells,  and  takes  security  for  the  purchase  money,  and  no 
harm  can  be  done  in  that  way.  If'  a  man  has  got  the  stock  he  can 
deliver  it;  if  he  has  not  got  the  stock,  he  has  no  right  to  sell  it  in  a 
manner  which  simply  means  a  bet  upon  the  rise  or  mil.  I  say  that  no 
injury  can  be  done  to  any  honest  man  or  any  legitimate  business,  and 
the  only  cllect  will  be  to  prevent  these  swindling  sales  of  stock  which 
the  seller  has  not  got,  and  the  purchaser  does  not  want,  and  which  is 
simply  betting  upon  the  rise  or  tall  of  that  stock  within  a  given  number 
of  days.  The  section  without  that  would  be  of  very  little  benefit  to 
anybody.  To  be  sure,  the  Legislature  is  directed  to  regulate  or  prohibit 
the  buying  or  selling  of  stock.  They  may  regulate  in  a  way  which  will 
affurd  no  benefit  to  tlie  people.  I  hope  that  tney  will  regulate  it  so  as  to 
[lut  an  end  to  it.  But  we  should  do  something.  An  attempt  was  made 
List  Winter  to  try  to  do  away  with  some  of  the  evils  which  flow  from  the 
dealings  in  stocks,  and  it  is  a  matter  of  pubIic*history,as  far  as  news- 
papers can  make  history,  that  a  bill  was  presented  to  parties  in  San  Fran- 
cisco for  twenty-eight  thousand  dollars,  the  expenses  in  defeating  that 
bill  in  the  Senate,  and  the  bill  was  paid.  I  do  not  kn4iw  whether  it  was 
transferred  to  the  "  India  rubber  account,"  or  what  was  done  with  it. 
That  was  to  prevent  the  passage  of  a  bill  regulating  that  Iraflic.  Now, 
it  is  for  us  to  protect  the  people  against  it.  Wo  cannot  do  it  as  fully  as 
the  Legislature  can,  but  we  can  do  this  much:  we  can  make  these  con- 
tracts void,  and  in  that  way  we  will  do  away  with  more  than  one  half 
of  the  injury  and  loss  which  is  inflicted  upon  the  people  by  this  man- 
ner of  dealing. 

BKHARKS  or  MB.  GBKQO. 

Kf  B.  GREGQ.  Mr.  Chairman :  I  am  satisfied  that  the  section  will  not 
work  out  the  good  which  the  gentleman  proposes.  Uis  speech  sounds 
well.  As  to  the  Grangers  around  hertf  that  nave  gone  to  the  city  and 
bought  on  "  buyers  30,"  I  spoke  to  several  of  them,  and  they  deny  it. 
Mr.  McConncU  says  he  has  done  none  of  it.  This  does  not  remedy  the 
evil,  and  the  evils  that  are  in  the  section  are  greater  than  those  aimed 
at.  This  class  of  contracts  only  exist  between  dealers  carrying  large 
capital.  It  is  the  smaller  transactions  wherein  the  people  are  injured. 
1  am  sorry  about  these  grangers,  but  I  do  not  see  that  the  part  Mr.  Wil- 
son proposes  to  strike  out  is  of  any  benefit  to  them.  I  think  that  Mr. 
Terry  Is  mistaken,  and  that  by  adopting  this  section,  you  are  increasing 
the  chances  of  the  poorer  classes  being  robbed.  It  is  for  the  Legislature 
to  regulate  or  prohibit,  and  the  knoc!king  off  of  the  latter  part  of  the 
section  does  not  reduce  the  chances  of  the  Legislature  doing  that.  Mr. 
Wilson's  amendment  loaves  it  this  way : 

"  Sbc.  26.  The  Legislature  shall  have  no  power  to  authorize  lotteries 
or  gift  enterprises  for  any  purpose,  and  shall  pass  laws  to  prohibit  the 
sale  of  lottery  or  gift  enterprise  tickets,  or  tickets  in  any  scheme  in  the 
nature  of  a  loiter;^,  in  this  State.  The  Legislature  shall  pass  laws  to 
rogulate  or  prohibit  the  buying  and  selling  of  the  shares  of  the  capital 
stock  of  corporations  in  any  stock  board,  stock  exchange,  or  stock  mar- 
ket under  the  control  of  any  association." 

The  latter  part  of  the  section  could  easily  be  avoided.  In  spite  of 
prohibitory  legislation,  and  in  spite  of  this  clause  in  the  Constitution,  it 
will  only  be  necessary  for  one  broker  to  deliver  the  stock  to  be  delivered 
to  another  broker  as  security  In  order  to  avoid  it.  It  is  simply  a  little 
more  cireumlocution  in  doing  thesame  thing,  and  the  only  thing  that  can 
be  done  is  to  leave  it  to  the  Legislature  to  make  proper  laws  in  regard  to  it. 
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This  clause  in  the  Constitution  is  simply  a  catchpenny  and  will  not  save 
the  grangers  who  send  their  money  to  the  stock  board. 

BIUABKS   OP   MB.   WILSON. 

Mb.  WILSON,  of  Kirst  District.  Mr.  Chairman :  The  argument  of 
the  gentleman  from  San  Joaquin,  Mr.  Terry,  in  support  of  the  section, 
is  impracticable.  He  seeks  to  remedy  an  evil,  and  in  proceeding  to  do 
so  he  destroys  the  rights  of  innocent  business  men.  There  is  just  the 
trouble  and  the  exa<rt  dilticirtty.  While  it  cures  the  evil,  it  destroys 
more  honest  and  regular  business  transactions,  and  does  greater  injury 
to  the  public  than  the  benefits  which  it  confers.  It  prevents  the  sale  of 
any  shares  of  capital  stock  to  ony  person  to  be  delivered  at  a  future 
day,  and  It  does  not  reach  the  point  to  which  he  would  address  himself. 
If  he  intended  to  reach  fictitious  sales  of  stock  he  has  been  singularly 
unfortunate.  I  claim  that  this  is  destfuctive  of  business  principles.  It 
is  a  violation  of  the  dictates  of  good  common  sense.  It  is  Interfering 
with  the  business  of  men  who  are  capable  of  conducting  their  own 
affairs;  and  I  am  opposed  to  this  Convention  acting  as  a  wet  nurse 
to  individuals  who  are  able  to  manage  their  own  affairs;  and  I  am 
opposed  to  declaring  an^  transaction  void  after  a  man  enters  into  it 
with  his  eyes  open  and  is  dealing  according  to  his  own  judgment  It 
seems  to  interfere  with  the  ordinary  business  transactionsof  life  which  are 
free  from  an^  immoral  tendency.  We  had  l>etter  delegate  it  to  the  Leg- 
islature. We  had  better  understand  now  and  at  on>»  what  is  the  object 
and  meaning  of  a  Constitutional  Convention.  The  Legislature,  after 
all,  is  a  branch  of  the  general  government,  and  yie  must  leave  to  it 
ordinary  powers  of  the  legislative  branch  of  the  government.  The  sec- 
tion without  this  last  clause  permits  the  Legislature  to  exercise  a  sound 
discretion  on  the  subject  of  stock  transactions;  but  this  Inst  clause  is  a 
violation  of  all  business  principle,  and,  in  my  judgment,  the  dictates  of 
common  sense,  and  is  pi-oduclive  of  more  evil  than  the  _cvil  which  is 
sought  to  be  remedieil.  This  does  not  prevent  the  fictitioiis'sale  of  stocks 
at  all;  it  goes  further.  It  is  hardly  rc^Iatetl  to  that  purpose,  yet  it  pre- 
vents the  ordinary  business  transactions  of  which  I  have  spoken,  and 
it  prevents  sales  being  made  part  cash  and  part  on  lime.  The  gentle- 
man says,  deliver  the  property  and  take  security.  There  are  many 
instances  where  the  best  security  Is  the  pro[>erty  itself.  A  man  sells  a 
piece  of  lend,  and  the  purehase  money  is  to  be  |mld  in  the  future.  He 
retains  the  title  to  the  lands  as  bis  security.  That  is  an  every  day 
transaction. 

Mr.  TGKRY.  But  if  he  retains  possession  of  personal  property  the 
sale  is  void. 

M  B.  W 1 LSON.    You  are  speaking  of  a  case  of  fraud. 

Mr.  terry.  If  a  man  sells  personal  property  and  a  creditor 
attaches  it  in  his  hands,  the  sale  is  void  as  to  that  creditor. 

Mb.  WILSON.  The  gentleman  krtows  that  a  transaction  between  a 
buyer  ami  a  seller,  and  one  between  a  buyer  and  a  sellor  and  a  creditor 
who  is  being  Injured,  are  two  different  things.  This  does  not  afl'ect  the 
creditor  at  all.  That  is  merely  one  of  those  delusive  lights  which  the 
gentleman  throws  out.  No  gentleman  more  thoroughly  understands  the 
art  of  presenting  the  worse  as  the  better  reason.  lie  has  the  capaciU',  as 
shown  in  h'ls  argtiment,  beyond  any  man  that  I  know  of  on  the  floor. 
It  is  with  the  greatest  difficulty,  at  times,  that  I  resist  him,  for  he  rises 
with  that  earnest,  honest  expression  of  bis,  and  can  almost  make  us 
believe  that  wrong  is  right.  But  he  evades  the  question.  I  ask  him  to 
walk  up  to  the  mark  and  say  If  this  docs  not  interfere  with  the  common 
transactions  of  which  I  speak,  and  that  if  a  man  who  owns  insurance 
stock,  or  stock  of  a  carriage  company,  is  not  prevented  from  selling  it 
payable  in  the  future?  I  say  that  to  place  that  in  the  Constitution 
would  make  us  the  laughing  stock  of  the  world  at  large,  and  it  will  be 
criticised  and  commented  upon  as  a  siin]ile  case  of  corporation-phobia. 
I  say  to  put  that  in  the  Constitution  is  not  to  be  thought  of. 

Mr.  TERRY.  The  gentleman  is  objecting  that  this  will  interfere  with 
business  transactions,  and  knows  that  sales  of  personal  property,  unac- 
coiiipanled  by  actual  and  continued  possession,  are  not  good. 

Me.  WILSON.     Is  it  not  good  between  the  parties? 

Mb.  TERRY.     Certainly  it  is  good  between  the  parties. 

Mr.  WILSON.    That  answers  the  question. 

Mb.  terry.  If  a  man  has  got  property  to  sell,  I  can  see  no  wrong 
that  is  done,  either  to  the  buyer  or  the  seller,  by  requiring  the  property 
to  be  delivered  when  it  is  sold.  That  is  what  tlie  statute  of  fraud 
requires. 

Mb.  WI  LSON.    It  does  not  as  between  the  parties. 

Mb.  terry.  You  soy  that  it  will  deran^  business.  Does  not  the 
statute  of  fraud  do  the  same  thing?  If  I  buy  property  of  you  and 
allow  that  property  to  remain  in  your  possession,  don't  I  have  to  take 
the  chances? 

Mr.  WILSON.  If  we  introduce  a  third  person  into  the  proposition 
I  have  nothing  more  to  add.  It  has  nothing  to  do  with  the  matter 
under  consideration. 

REMARKS   or   MB.   TEBRT. 

Mb.  terry.  Mr.  Chairman :  The  gentleman  says  that  it  is  wrong 
for  this  Convention,  or  for  the  Legislature,  to  constitute  itself  the 
guardian  of  grown  men,  and  to  say  that  they  shall  not  do  as  they  please 
with  their  own.  Why,  the  same  kind  of  argument  can  be  used  against 
the  law  to  prevent  the  sale  of  lottery  tickets.  The  gentleman  may  say, 
why,  here  is  a  man  who  says:  "  I  am  willing  to  give  you  twenty-five 
dollars  for  a  lottery  ticket,"  and  the  Legislature  has  no  right  to  come  in 
and  say  that  the  man  shall  not  make  the  contract.  Here  is  a  man  who 
is  willing  to  sell,  and  here  is  a  man  who  is  willing  to  buy,  and  yet  the 
State  prohibits  it,  because  it  is  against  good  morals,  or  against  public 
morals  to  allow  it.  What  right  nas  the  State  to  step  in  there?  Yet 
the  State  does  step  in  and  prevent  the  transaction.  Not  one  man  has 
been  driven  to  crime  by  faro  and  monte,  and  other  kinds  of  rambling, 
to  a  thousand  by  the  transaction  of  these  stock  boards  in  San  Francisco. 
Public  officers,  men  of  the  highest  reputation,  men  who  have  been 
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looked  upon  as  the  soul  ol'  honor,  have  boon  drawn  into  this  whirlpool, 
Imve  gambled  off  what  did  not  belong  to  them,  and  have  only  escaped 
tlio  penitentiary  by  committing  suicide.  Men  employed  in  banks — 
employds,  clerks,  and  tellers — rob  their  employers  in  order  to  obtain 
mtmev  to  keep  up  their  gambling  operations  m  stocks.  I  do  not  put 
this  forward  as  a  perfect  remedy,  but  in  some  degree  it  protects  the 
people  against  these  swindlers.  It  makes  all  such  contracts  void.  Ko 
man  is  gning  to  sell  to  another  when  he  knows  that  the  man  can 
repudiate  the  contract  and  sue  him,  and  recover  his  money  back.  The 
gentleman  from  Kern  says  that  these  things  arc  principally  confined 
to  the  manipulators  of  the  stock  board.  Let  them.  Let  the  dogs  eat 
the  dogs.  Let  the  thieves  rob  the  thieves.  Let  the  swindlers  make  a 
Kilkenny  cat  business  of  it,  and  put  each  other  in  the  poorhouse;  I 
have  no  objection  to  it.  But  I  want  to  protect  the  honest  people  outside 
of  the  stock  board.  The  laws  are  not  to  protect  gamblers  against  each 
other,  but  to  protect  other  men  against  gamblers.  This  section  is  not  to 
protect  stock  gamblers  against  each  other,  but  to  protect  honest  people 
against  stock  gamblers,  and  I  ask  the  members  of  this  Convention  to 
adopt  it. 

REHAKIS  or    MR.  CROSS. 

Mb.  cross.  Mr.  Chairman:  There  has  been  some  question  raised 
by  members  of  the  Convention  that  individuals  not  speaking  upon  this 
floor  the  views  which  they  have,  are  inclined  to  have  an  influence  here 
which  they  ought  not  to  have.  The  argument  has  been  offered  to  us 
that  it  will  not  do  to  interfere  with  the  matter  of  the  sale  of  stock;  that 
whenever  we  do  that  we  are  going  against  the  interests  of  our  constitu- 
eucy.  1  know  not  how  that  may  be,  but  I  know  something  of  the 
history  of  the  relation  of  the  slock  boards,  and  their  transactions  to  the 
legitimate  business  of  mining  in  this  State ;  that  so  far  from  the  transac- 
tions of  the  stock  boards  being  in  any  way  an  aid  to  the  mining  interests 
of  California,  they  are  the  means  of  diverting  from  the  legitimate  busi- 
ness of  mining  the  very  capital  which  ought  to  bo  invested  in  legitimate 
mining,  and  investing  it  in  the  worst  form  of  gambling.  Kow,  the 
gentleman  talks  about  wet  nursing  people;  I  will  give  him  a  sample  of 
this  wet  nursing.  Now,  air,  about  a  year  ago  the  gurbstone  brokers  in 
San  Francisco  became  hungry  because  for  some  time  post  there  had  been 
no  great  excitement  in  mining  stocks.  They  concluded  that  they  must 
have  a  mining  excitement.  They  commenced  to  talk  about  a  certain 
stock,  and  how  they  had  had  the  advice  of  men  who  knew  to  put  their 
money  into  that  stock.  They  concluded  that  if  this  stock  could  be  run 
up  to  a  high  figure,  it  would  carry  others  with  it,  and  there  would  be 
sales  of  stock  and  plenty  for  them  to  do.  They  secure  some  newspaper — 
some  one  of  those  great  leading  journals  of  San  Francisco — and  blow 
about  this  certain  stock.  They  then  begin  to  talk  about  a  rise.  Stocks 
are;;oingupl  Everybodjr  soon  talks  about  it.  Even  young  people,  just 
starting  out  in  life,  tjiink  it  would  be  a  ^reat  thing  to  make  a  fortune,  or 
make  a  few  thousand  dollars  that  will  give  them  a  start.  They  put  into 
these  stocks  all  the  money  they  have  saved  with  which  to  begin  life.  Go  to 
a  broker  to  buy  stock;  they  do  not  want  to  sell  stock ;  they  want  a  man  to 
give  so  much  margin,  and  they  will  carry  so  much  stock  for  him;  presently 
the  stock  begins  to  boom,  and  a  few  more  buy.  Everybody  puts  into  it 
all  the  money  they  can  raise.  Slocks  are  going  up  and  the  people  think 
Uiey  are  rich.  This  lasts  until  all  the  loose  money  in  the  State  is  on 
margin.  Then  what?  Then,  all  of  a  sudden,  the  papers  quit  blowing, 
and  the  curbstbne  brokers  quit  talking,  and  in  a  day  the  margins  are 
swept  away.  And  what  goes  with  them ?  Why,  the  savings  of  years; 
the  earnings  of  men  and  women  who  have  labored  for  years  to  save  a 
small  amount  of  money,  and  the  homes  of  people  who  had  their  little 
homesteads.  Why  one  hundred  and  eighty-cignt  million  dollars  went 
into  stocks  in  this  State.  Did  it  go  into  the  pockets  of  the  people?  No, 
sir ;  it  was  swept  over  a  few  bankers'  counters.  Now,  the  whole  system 
is  wrong.  It  is  a  system  of  robbery ;  it  is  a  system  of  false  assertions, 
and  it  is  as  much  worse  than  the  game  of  three-card  roonte  as  a  lie  is 
worse  than  a  mistake. 

Mb.  WILSON.  Can  you  name  any  honest  newspaper  that  you  can 
pick  out,  that  will  lend  itself  to  any  such  swindling  operation  as  you 
have  described? 

Mr.  ELEINE.  You  say  that  the  brokers  will  not  buy  any  stock 
except  on  a  margin.  I  say  the  leading  brokers  will  not  buy  any  stock 
on  margin  except  good  stock  on  Comslock.    They  won't  buy  you  a  share. 

Mb.  cross.  Now,  sir,  the  result  is  this,  that  the  whole  earnings  of 
the  year  are  sometimes  swept  away  in  a  few  days  into  the  hands  of  a 
few  men.  The  unfortunates  who  have  been  ruined  by  this  stock  gam- 
bling are  not  in  San  Francisco  alone.  They  are  all  over  the  State.  I  tell 
you,  Mr.  Chairman,  this  opposition  does  not  come  from  a  fear  that  this 
section  will  not  have  any  eflTect.  The  fear  is  that  it  will  have  some 
effect.  The  sales  that  are  so  dangerous  are  the  very  class  that  this  sec- 
tion strikes  at — this  business  of  selling  stock  that  is  never  delivered.  It 
is  the  great  means  of  robbing  the  industries  of  this  Slate  of  a  large  share 
of  their  earnings.  The  mining  interests  of  this  State  demand  not  that 
sticks  shall  be  sold  on  margin,  not  that  slocks  shall  be  sold  to  be 
delivered  at  some  future  day,  but  that  when  the  stock  is  sold,  that  it 
shall  be  a  bona  fide  sale,  and  that  is  all  they  do  demand. 

RIHARKS  or  UR.  WYATT. 

Mr.  WYATT.  Mr.  Chairman :  I  shall  support  the  provision  as 
rpportod  by  the  committee,  and  if  the  language  of  the  committee  was 
stronger,  and  could  go  further  towards  repressing  the  evil  of  stock 
gambling  in  this  State,  I  should  support  it  more  heartily.  If  there  is  any 
one  evil,  above  all  other  evils,  that  is  affecting  the  people  of  California 
to-day,  it  is  the  evil  of  stock  gambling,  in  my  opinion.  And  as  I 
believe  it  a  part  of  wisdom  to  legislate,  and  to  treat  of  the  evils  that  we 
have,  and  not  of  those  that  have  ceased  to  operate,  and  gone  out  of 
existence  years  snd  years  ago,  I  propose,  in  so  far  as  I  can,  to  have  a 
elsose  in  the  Constitution  repressing  this  evil,  and  if  the  introduction 
into  the  Constitution  of  new  clauses  for  the  purpose  of  repressing  this 
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evil  should  bring  upon  us  the  laughter  of  the  people  of  to-day  or  of  suc- 
ceeding generations,  I  am  willing  to  stand  my  part  of  the  laughter.  I 
feel  upon  this  suhjo't  very  much  as  the  old  darkey  is  represented  to  have 
felt,  when  he  asked  the  white  friend  of  his  to  write  him  a  letter,  which 
he  wanted  to  send  to  a  rival  in  the  affections  of  a  certain  lady.  The 
young  man  asked,  "  What  shall  I  say?"  "  Well,"  says  the  old  darkey, 
"  you  con  commence  '  hell  and  damnation,'  and  grow  hotter  and  hotter 
as  you  go  on."  Upon  the  subject  of  slock  gambling  that  would  be  the 
kind  of  clause  I  would  introduce  into  this  Constitution,  and  clinch  it  as 
much  as  it  would  be  possible  to  do.  I  have  no  more  sympathy  with  a 
slock  gambler  than  I  have  with  any  other  kind  of  gambler.  If  we  are 
going  to  protect  this  kind  of  gambling  I  am  in  favor  of  having  lotteries 
and  gift  enterprises — a  new  way  of  getting  around  lotteries;  and  I  do 
not  see  why  three-card  monte,  and,  equally,  why  the  national  game  of 
faro  should  not  be  attended  with  all  the  dignity  that  it  once  held  among 
men.  I  read  a  definition  not  long  ago  of  what  buying  and  selling  stocks 
upon  margin  was, and  it  strikes  me  as  being  a  most  admirable  definition 
or  that  transaction.  It  is  about  as  Mr.  Wilson  and  Mr.  Terry  gave  it,  ' 
except  that  it  is  a  little  more  sententious.  It  said  that  the  transaction 
was  one  where  the  man  who  sold  that  which  he  did  not  have,  and 
the  man  who  purchased,  was  a  man  who  had  nothing  with  which  to 
purchase.  That  was  selling  stocks  upon  a  margin.  After  all  other  kinds 
of  concentrated  tapital  has  been  let  loose  upon  the  people  of  this  State, 
unrestrained  by  law;  after  Stanford  has  thrown  to  each  all  that  he  sees 
proper ;  after  land  monopoly  can  run  right  along  with  all  the  fraud- 
ulent transactions  of  the  Land  Office  that  can  be  eonceived  of  to  mon- 
opolise the  land;  after  all  the  water  can  be  taken  up  in  the  like  way 
and  under  like  transactions;  after  all  these  things  can  be  concentrated 
in  order  to  rob  the  producing  classes  of  this  State;  then  it  is  that 
this  stock  gambling  hoard  is  reared  up  in  this  City  of  San  Francisco, 
which  is  intended  for  the  benefit  of  the  washerwoman  and  the  hands 
who  work  in  the  harvest  field,  as  a  place  for  all  their  little  loose  cash. 
It  is  held  up  as  a  glittering  prisse  by  which  they  can  become  million- 
aires ;  that  they  can  make  a  short  road  to  fame  and  fortune ;  that  they 
can  grow  up  and  be  the  O'Briens ;  and  they  can  be  these  great  names 
that  are  constantly  kept  before  the  people  liy  the  public  press  of  this 
Slate;  and  the  whole  people  of  this  State  are  set  in  a  flame  withthe 
idea  of  obtaining  fortunes  by  gambling,  or  in  any  other  way  than  that 
of  patient  industry  by  which  a  nation  succeeds  and  is  exalted.  If  it 
would  not  be  improper  here  I  would  just  say  that  righteousness  exalteth 
a  people,  but  sin  is  a  reproach  to  any  nation.  We  would  come  under 
that  saying  in  a  very  short  time  more.  I  hope  there  will  be  no  elimina- 
tion ;  that  there  will  be  nothing  that  will  make  this  section  thinner,  or 
more  like  milk  and  water.  I  want  it  concentrated  and  stewed  down 
until  it  will  be  like  one  of  those  concentrated  drinks  frequently  taken 
on  California  street.  I  want  it  concentrated  and  made  strong,  if  it  is 
possible,  so  far  as  I  am  concerned.  I  am  induced  to  say  this  much 
because  I  told  those  who  voted  for  me  that  when  this  proposition  came 
up  I  would  say  it,  and  then  I  would  vote  it.  I  have  said  it  to  redeem 
that  pledge  and  to  discharge  the  duty  I  owe  to  my  conscience.  And 
having  said  it  I  am  not  the  least  afraid  that  any  lobby  will  prevent  me 
from  voting  it.    I  will  be  on  hand  to  vote  it  whenever  the  vote  comes. 

BEMARKS  or  MR.  UCCALLClt. 

Mr.  McCALLUM.  Mr.  Chairman :  As  I  moved  this  proposition  in 
the  committee  which  has  excited  some  discussion  here,  and  I  have  no 
doubt,  if  we  adopt  it,  will  excite  a  great  deal  more  throughout  the  State, 
I  propose  to  say  a  few  words  in  support  of  the  proposition.  First,  per- 
mit me  to  say,  with  regard  to  the  last  clause,  that  that  was  inserted  after 
the  committee  had>agreed  to  the  proposition  as  I  had  first  moved  it  and 
after  a  motion  to  reconsider.  I  confess  I  was  not  entirely  satisfied  with 
it,  and  believe  still  that  it  ought  to  be  amended;  and  if  some  gentleman 
should  move  such  an  amendment,  I  would  be  in  favor  of  making  that 
clause  read  this  way:  "All  contracts  made  in  the  stock  board  or  other 
stock  market  for  the  sale  of  shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin  or  to  be  delivered  at  a  future  day,  shall  be 
void;  and  any  money jiaid  upon  such  contracts  may  be  recovered  by  the 
party  paying  it,  by  suit  in  any  Court  of  competent  jurisdiction." 

I  do  think  there  is  some  point  in  the  objection  which  has  been  made 
as  to  the  manner  in  which  that  last  clause  reads  with  reference  to  sales 
in  all  other  places.  The  object  of  the  committee  is  to  remedy  what  I 
believe  to  be  the  greatest  evil  of  the  Pacific  Coast.  I  am  disposed  to 
believe  it  is  the  greatest  evil  in  our  whole  country  anywhere;  and  it  is 
not  confined,  as  some  suppose,  to  one  class  or  locality.  The  evil  is  wide- 
spread. It  extends  all  over  the  State.  There  is  scarcely  a  town  in  the 
St<ite  of  California  that  has  a  telegraph  station,  that  does  not  daily 
receive  the  reports  of  the  sales  of  the  stock  board  in  San  Francisco  for 
the  information  of  the  numerous  people  in  the  different  locations 
throughout  the  whole  State,  who  are  engaged  in  stock  ^mbling.  It  is 
confined  to  no  particular  class.  It  includes  all — professional  men,  mer- 
chants, laborers,  rich  and  poor,  of  every  condition  in  life;  and,  as  the 
gentleman  says  here,  ministers  also.  In  fact  I  remember  as  an  illustra- 
tion of  the  widespread  nature  of  the  evil  in  one  community,  that  it 
was  said,  during  the  great  mining  excitement  in  San  Francisco  about 
three  years  ago,  that  the  ministers  were  so  absorbed  in  this  mining  spec- 
ulation, that  when  stocks  were  about  at  their  highest,  a  certain  clergy- 
man was  heard  to  close  one  of  his  prayers  with  "over  three  hundred 
and  fifteen — amen  I "  The  manner  of  doing  business  has  been  referred  to 
by  gentlemen,  and  I  need  not  dilate  upon  it.  Everybody  who  has  been 
in  San  Francisco  "  knows  how  it  is  himself."  A  good  many  of  us  have 
been  there,  not  on  the  inside,  unfortunately.  I  have  no  connection  with 
stocks  myself;  4iave  not  bad  for  a  long  time.  I  am  aware  that  there  is 
a  great  deal  of  good  advice  given — some  of  it  for  sale,  some  of  it  that  is 
given  freely.  One  of  the  very  best  points  perhaps  which  they  give  and 
which  is  thought  to  be  a  certain  rule  and  not  fail,  is  to  "buy  'em  when 
they  are  low  and  sell  'em  when  they  are  high."    My  friends  lost  most 
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of  their  money  by  buying  them  when  they  were  low  and  they  went  a 
good  deal  lower. 

The  Committee  on  Legislative  Department  thought  this  was  an  evil 
which  ought  to  be  treated  in  this  Constitution,  and  therefore  we  put  in 
this  brief  proposition : 

"The  Legislature  shall  pass  laws  to  regulate  or  prohibit  the  buying 
an'd  selling  of  shares  of  the  capital  stoclc  of  corporations  in  any  stock 
board,  stock  exchange,  or  stocic  market  under  the  control  of  any  associa- 
tion." 

We  could  not  reach  the  sale  of  stocks  elsewhere.  The  object  of  this  is 
to  give  the  Legislature  the  authority  to  regulate  or  prohibit  the  whole 
business;  and  I  believe  if  the  Legislature  should  do  so,  it  would  remedy 
one  of  the  greatest  evils  the  State  has  ever  known.  I  think,  when  the 
passions  of  this  hour  have  passed  away,  and  the  history  of  the  great 
excitement  in  San  Francisco  shall  come  to  be  written,  it  will  be  found 
that  the  real  source  of  the  great  public  discontent  in  this  State,  especially 
in  the  City  of  San  Francisco,  was  the  widespread  ruin  occasioned  by 
speculation  in  mining  stocks,  sold  in  the  boards.  The  object  of  all  law 
is  to  commend  what  is  rigiit  and  prohibit  what  is  wrong.  We  have 
proposed  in  this  section,  so  far  as  possible,  to  authorize  the  Legislature 
to  prohibit  this  great  wrong.  I  do  not  propose,  however,  to  discuss  this 
matter  any  further.  I  hope  that  the  Committee  of  the  Whole  will 
agree  to  the  section  as  reported  by  the  Committee  on  Legislative  Departs 
nient,  and  while  I  do  not  wish  to  discuss  this  last  proposition,  I  will  say, 
if  the  gentleman  from  San  Francisco  will  move  an  amendment  to  insert 
the  words  as  I  have  stated,  so  as  to  confine  these  transactions,  so  far  as 
sales  on  margin  or  on  time  are  concerned,  and  rendering  such  contracts 
void,  to  the  contracts  connected  with  the  sales  in  the  Boards,  I  should 
vote  for  it.     I  do  not  see  any  dl£Bci>Ity  in  that  respect. 

Mb.  McCONNELL.     I  demand  the  previous  question. 

The  main  question  was  ordered. 

Thi  chairman.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Wilson,  to  strike  out  all  alter 
the  word  "  association,"  in  line  seven. 

The  amendment  was  rejected. 

Thi  chairman.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Placer,  Mr.  Filcher. 

The  amendment  was  rejected. 

Mr.  GREGG.    Mr.  Chairman :  I  send  up  an  amendment. 

Tbs  SECRETARY  read: 

"Amend  section  twenty -six  by  inserting  the  words  'gambling  and' 
after  the  word  '  prohibit,''  and  before  the  word  '  the,'  in  the  second  line." 

Mr.  GREGG.  Mr.  Chairman :  The  amendment  is  only  to  prohibit 
gambling. 

Mk.  terry.  Mr.  Chairman :  I  think  there  is  no  necessity  for  that 
amendment.  The  Legislature  has  always  prohibited  gambling.  This 
section  is  intended  to  affect  a  very  large  interest  in  this  country,  and  the 
word  is  unnecessary.  There  is  no  necessity  for  instructing  the  Legisla- 
ture upon  that  subject.  I  prefer  to  have  it  passed  as  reported  by  the 
committee. 

Mb.  REYNOLDS.  Mr.  Chairman :  I  offer  a  substitute  for  the  amend- 
ment. 

Thb  SECRETARY  read : 

"  Strike  out  all  down  to  the  word  'State,'  in  line  four,  and  insert  as 
follows:  'No  lottery,  nor  any  gift  enterprise,  nor  any  scheme  in  the 
nature  of  such,  shall  be  permitted  in  this  State;  and  it  is  hereby  made 
the  duty  of  the  Legislature  to  prohibit  the  sale  of  lottery  or  gift  enter- 
prise tickets,  or  tickets  in  any  scheme  in  the  nature  of  a  lottery  or 
gift  enterprise.' " 

The  CHAIRMAN.  The  question  is  on  the  adoptiwi  of  the  amend- 
ment offered  by  the  gentleman  from  Kern,  Mr.  Gregg. 

The  amendment  was  rejected. 

BIUARKS  op  MB.  RCTNOLD8. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  will  call  the  attention  of  the 
committee  to  the  fact  that  the  section,  as  reported  by  the  Committee  on 
Legislative  Department,  is  not  as  strong  as  the  old  section  of  the  present 
Constitution.  The  present  section  says  that  the  Legislature  shall  have 
no  power  to  authorize  lotteries.  I  do  not  apprehend  that  it  is  necessary 
to  prohibit  the  Legislature  from  authorizing  lotteries  or  gift  enterprises, 
and  I  am  unwilling  to  leave  out  the  prohibition  of  the  present  Constitu- 
tion. That  expressly  says  that  no  lottery  shall  be  permitted  in  this 
State,  nor  shall  the  sale  of  lottery  tickets  be  allowed.  Now,  the  section, 
as  reported  by  the  committee,  departs  from  that  and  says  that  the  Leg- 
islature shall  have  no  power  to  authorize  lotteries.  Now,  I  apprehend 
that  it  will  be  better  to  outlaw  lotteries,  to  prohibit  lotteries  and  gift 
enterprises  the  same  as  the  old  Constitution  does,  say  that  no  lottery  aor 


to  prohibit  the  sale  of  lottery  or  gift  enterprise  tickets  or  tickets  in  any 
scheme  in  the  nature  of  a  lottery  or  gift  enterprise."  This  goes  a  little 
farther  than  the  present  Constitution  does  in  this.  That,  whereas  the 
present  Constitution  only  prohibits  lotteries  in  the  State,  and  does  not 
prohibit  the  sale  of  lottery  tickets  of  other  States  in  this  State,  this  will 
prohibit  the  sale  of  foreign  lottery  tickets  in  this  State.  It  is  a  large 
business.  The  sale  of  tickets  in  the  Havana  lotteries,  the  Mexican  lot- 
teries, and  the  numerous  schemes  gotten  up  in  the  various  States  on  the 
other  side  of  the  Rocky  Mountains  is  carried  on  extensively  in  the 
City  of  Ban  Francisco,  with  ramifications  all  over  the  Slate,  all  over 
the  coast.     It  is  that  I  wish  to  prohibit. 

Mr.  McCALLUM.  If  you  will  just  insert  section  twenty-seven  of 
the  old  Constitution,  that  "No  lotteries  shall  be  authorized  by  this 
State,  nor  shall  the  sale  of  lottery  tickets  be  allowed,"  that  will  cover 
the  whole  ground.  I  do  think  there  is  a  little  omission  in  the  phrase- 
ology. 


Mb.  REYNOLDS.  My  amendment  goes  a  little  farther  than  that. 
Everybody  knows  that  a  Constitution  is  not  self-executing,  and  we  simply 
provide  that  the  Legislature  shall  enforce  the  provision.  I  have  added 
that  it  is  especially  made  the  duty  of  the  Legisuture  to  prohilut  the  sale 
of  lottery  or  gift  enten>rise  tickets,  or  tickets  in  any  scheme  in  the 
nature  of  such,  in  this  State. 

Thb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

The  amendment  was  rejected  on  a  division,  by  a  vote  of  36  ayes  to  42 
noes. 

Mr.  McCALLITM.  Mr.  Chairman :  I  move  to  insert,  to  precede  the 
section,  the  present  section  of  the  old  Constitution,  "  No  lottery  shall  be 
authorized  by  this  Stale,  nor  shall  the  sale  of  lottery  tickets  be  allowed." 

Mb.  HAGER.  If  the  gentleman  puts  in,  as  an  amendment,  the  sec- 
tion of  the  old  Constitution  prohibiting  lotteries,  and  the  sale  of  lottery 
tickets,  then  he  ought  to  strike  out  the  provision  that  the  Legislature 
shall  pass  laws  to  prohibit  the  sale  of  lottery  tickets. 

Mr.  CAPLES.  Mr.  Chairman :  If  I  know  anything  of  the  English 
lan^age,  this  section  is  complete  and  ample,  and  all  tmit  is  necessary  is 
reported  by  the  committee,  and  to  prefix  anything  beforei  it  would  be 
simply  surplusage  and  tautology.  It  would  be  repeating  the  same  thing 
over  again.  It  is  complete  as  it  is.  It  says,  "The  Legislature  shall  have 
no  power  to  authorize  lotteries  or  gift  enterprises  for  any  purpose." 
Very  well;  it  has  no  power  to  authorize  it.  ''And  shall  pass  laws  to 
prohibit  the  sale  of  lottenr  or  gift  enterprise  tickets,  or  tickets  in  any 
scheme  in  the  nature  of  a  lotteij  in  this  State."  Now,  I  submit  that  it 
covers  the  whole  ground,  and  if  you  repeat  it  forty  times  you  would  not, 
and  could  not,  make  it  more  comprehensive  than  it  is.  First,  it  prohibits 
the  Legislature  from  authorizing  a  lottery  or  gift  enterprise  for  any  pur- 
pose. Then  it  goes  on  to  say  that  the  Legislature  snail  pass  laws  to 
prevent  the  sale  of  lottery  tickets  or  gift  enterprise  tickets.  I  submit 
that  to  prefix  anything  would  be  surplusage.  There  is  no  need  of  any- 
thing more  than  is  expressed  in  that  section.  It  covers  the  whole 
ground. 

[Cries  of  "  Question,"  "  Question."] 

Trb  chairman.  There  is  no  question  before  the  committee  at 
present. 

Mr.  WALKER,  of  Tuolumne.  Mr.  Chairman  :  I  send  up  an  amend- 
ment 

Tbk  secretary  read : 

"Amend  by  striking  out  the  words '  or  prohibit,'  in  the  fourth  line." 

Mr.  walker,  of  Tuolumne.  Mr.  Chairman :  I  offer  that  because 
the  effect  of  the  section  is  to  destroy,  as  must  be  well  known  to  every 
gentleman,  associations  which  are  formed,  and  which  have  been  formed 
in  all  commercial  cities,  for  the  purpose  of  carrying  on  stock  operations. 
Every  large  city  has  a  stock  exchange,  and  almost  all  stock  transactions 
are  carried  on  in  that  way,  through  brokers  in  stock  exchanges.  It  is 
not  to  be  supposed  that  a  perwn  who  may  desire  to  buy  or  sell  a  few 
shares  of  stock  would  want  to  go  to  San  Francisco  for  the  purpose  of 
transacting  that  business  himself  I  do  not  see  any  way  in  which  that 
class  of  business  can  be  transacted  except  through  the  stock  exchange. 
It  seems  to  me  that  it'is  granting  too  much  license  to  the  Legislature  to 
say  that  they  shall  prohibit  one  of  the  grandest  institutions  of  the  world, 
and  that  is  the  stock  exchange. 

Mr.  HAGER.  Mr.  Chairman :  I  am  opposed  to  striking  that  out,  sir. 
It  ^ys,  "  The  Legislature  shall  pass  laws  to  regulate  or  proliibit  the  buy- 
ing and  selling  of  the  shares  of  the  capital  stock  of  corporations  in  any 
stock  board,  stock  exchan^,  or  stock  market  under  the  control  of  any 
association."  It  only  applies  to  these  private  stock  boards.  I  think  it  is 
right.  It  does  not  apply  to  sales  in  open  market,  but  only  where  the 
stock  board  is  controlled  by  an  association  where  they  shut  the  public 
out. 

Mb.  walker,  of  Tuolumne.  It  says  in  any  stock  board.  There 
no  free  stock  boards.  It  is  so  all  over  the  world.  I  do  not  expect  this 
amendment  to  be  voted  for;  I  merely  want  it  to  be  shown  where  I 
stand  on  it.  • 

Mr.  HAGER.  These  stock  boards  in  San  Francisco  are  not  open  to 
the  public;  you  cannot  get  into  them  unless  you  have  a  permit.  I  do 
not  buy  stocks,  and  I  do  not  sell  stocks,  but  I  know,  to  get  into  the  stock 
board,  you  have  to  have  a  permit.  It  is  under  the  control  of  some  asso- 
ciation. If  it  was  public,  I  would  say  that  the  words  "  or  prohibit " 
ought  not  to  be  there,  but,  as  I  understand  this  section,  it  does  not  apply 
to  public  places;  and  that  association  can  exclude  anybody  they  see  fit. 

Mb.  HERRINGTON.  Mr.  Chairman:  I  think  the  section  can  be 
adjusted  by  striking  out  the  first  line  and  the  second  line  down  to  the 
word  "prohibit,"  and  inserting  in  lieu  thereof  the  words,  "no  lottery  or 
gift  enterprise  shall  be  allowed  for  any  purpose  in  this  State,  and  the 
Legislature  shall ;"  and  then  it  reads  right  on. 

Tbk  CHAIRMAN.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  Tuolumne,  Mr.  Walker. 

The  amendment  was  rejected. 

Mr.  HERRINGTON.    Mr,  Chairman  :  I  send  up  an  amendment. 

The  SECRETARY  read : 

"  Amend  section  twenty-six  by  striking  out  down  to  the  word  '  pro- 
hibit '  in  line  two,  and  inserting  the  words, '  no  lottery  or  gift  enterprise 
shall  be  allowed  for  any  purpose  in  this  State,  and  the  Legislature 
shall.' " 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  question  was  put. 

Thb  CHAIRMAN.  There  is  no  quorum  voting.  There  is  evidently 
a  quorum  in  the  house.    I  will  put  tne  question  again. 

The  question  was  again  put. 

The  CHAIRMAN.  Only  seventeen  in  the  affirmative;  manifestly  a 
minority  of  the  committee.    The  amendment  is  lost. 

Mb.  HERRINGTON.    That  is  a  majority  of  those  voting. 
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Mr.  McCALLUM.  I  ask  leave  to  read  mjr  amendment  to  section 
twenty :8ix:  Insert,  "  No  lotteries  shall  be  authorized  by  this  State,  nor 
shall  the  sale  of  lottery  tickets  be  allowed;"  and  strike  nut  all  between 
the  words  "  shall,"  in  line  one,  and  the  words  "  pass,"  in  line  two. 
That  will  meet  the  objection  of  the  gentleman  from  San  Francisco, 
Judge  Uager. 

Thi  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

A  division  was  called  for  and  the  question  put. 

Thi  chairman.  No  quorum  voting.  There  is  manifestly  a  quo- 
rum in  the  house.    The  Chair  will  piM  the  question  again. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  28  ayes  to 
51  noes. 

COKOSKSSIONAL  DISTBICTS. 

Thx  chairman.  If  there  he  no  further  amendment  to  section 
twentv-six,  the  Secretary  will  read  section  twenty-seven. 

TH«8KCRETARYread: 

Sbc.  27.  When  a  Congressional  District  shall  be  composed  of  two  or 
more  counties,  it  shall  not  be  separated  by  any  county  belonging  to 
another  district.  No  county  or  city  and  county  shall  be  divided  in 
funning  a  Congressional  District  so  as  to  attach  one  portion  of  a  county 
or  city  and  county  to  another  city  and  county ;  but  tne  Legislature  may 
divide  any  county  or  city  and  county  into  as  many  Congressional  Dis- 
tricts as  it  may  be  entitled  by  law. 

CORPOKITIOKS. 

Tbk  CHAIRMAN.  The  Chair  hears  no  amendment  to  section 
twenty-seven.    The  Secretary  will  read  section  twenty-eight, 

TBI  SECRETARY  read : 

Sec.  28.  The  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities  fur- 
nished by  corporations,  and  where  laws  shall  provide  for  the  selection 
of  amr  person  or  officer  to  regulate  and  limit  such  rates,  no  such  person 
or  officer  shall  be  selected  by  any  corporation,  and  no  person  shall  be 
selected  who  is  an  officer  or  stockholder  in  any  corporation. 

Mb.  GREGG.  Mr.  Chairman  :  I  move  to  strike  out  action  twenty- 
eight.  It  is  provided  for  in  sections  nineteen  and  twenty  of  the  article 
on  corporations. 

Mr.  TERRY.    I  do  not  see  it. 

Mr.  SCHELL.    I  desire  to  offer  an  amendment  to  the  amendment. 

Thr  SECRETARY  read: 

"Amend  by  inserting  after  the  word  'corporations,'  in  line  three,  the 
following :  '  other  than  railroad  and  other  transportation  companies.' " 

REMARKS   or   UB.    BIIESTICHRR. 

Mb.  BEERSTECHER.  Mr.  Chairman  and  gentlemen  of  the  Com- 
mittee :  Section  twenty-eight  as  reported  by  the  committee,  as  the  same 
now  reads,  seems  to  me  to  bo  in  conflict  to  a  certain  extent  with  certain 
sections  adopted  and  forming  a  part  of  the  article  on  corporations  other 
than  municipal.  In  that  article  we  have  designated  three  persons  as 
Railroad  Commissioners,  who  shall  have  power  to  fix  the  rates  of  fare 
and  freight,  and  generally  have  control  of  the  railroad  and  transporta- 
tion companies  of  this  State.  Now,  section  twenty-eight,  as  tlie  same 
now  stands,  says  the  "  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities  fur- 
nished by  corporations."  Here  the  Legislature  is  given  the  power  to 
regulate  charges  and  generally  to  control  corporations,  and  in  the  article 
on  corporations  other  than  municipal,  we  give  this  power  to  three  Rail- 
road Commissioners.  There  seems  to  be  an  apparent  conflict  between 
the  Legislature  and  these  three  Railroad  Commissioners.  I  think,  Mr. 
Chairman,  that  this  can  be  avoided,  and  unless  an  amendment  be  oQered 
to  that  effect,  I  propose,  at  the  proper  time,  to  offer  the  following 
amendment:  by  inserting  after  the  word  "corporations,"  the  last  word 
in  the  present  section, "Provided,  that  nothing  in  this  section  shall  be 
construed  to  give  to  the  Legislature  the  authority  to  act  contrary  to  the 

provisions  of  article ,  of  this  Constitution,  relative  to  corporations 

other  than  municipal."  'That  is,  to  prevent  the  Legislature  from  having 
any  power  or  authority  over  those  things  specially  jjiven  into  the  hands 
of  the  three  Commissioners ;  and  unless  we  make  this  express  reservation 
there  will  be  a  conflict  of  authority.  I  am  not  in  favor  of  striking  out 
the  present  section.  I  am  not  in  favor  of  the  motion  of  the  ^nlleman 
from  Eern,  to  strike  out  this  section,  because  if  this  section  is  stricken 
out  we  will  have  no  right  or  authority  to  control  companies  and  corpora- 
tions other  than  railroad  corporations.  I  believe  that  the  present  section 
gives  us  the  power  to  control  water  companies,  and  if  we  were  to  strike 
this  out  we  might  not  have  the  power  to  control  the  Spring  Valley 
Water  Company  and  other  gigantic  water  companies.    I  will  read  it : 

"Sec.  28.  The  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities  fur- 
nished by  corporations,  and  where  laws  shall  provide  for  the  selection 
of  an^  person  or  officer  to  regulate  and  limit  such  rates,  no  such  person 
or  officer  shall  be  selected  by  ony  corporation,  and  no  person  shall  be 
selected  who  is  an  officer  or  stockholder  in  any  corporation." 

A  water  company  furnislies  a  commodity.  Of  course,  under  this  sec-, 
tion,  the  Legislature  has  power  to  fix  the  rates  of  charges  that  a  water 
company  can  charge  for  its  water.  Unless  a  section  of  this  character  be 
contained  in  the  Constitution,  water  companies  and  companies  other 
than  railroad  corporations  may  escape  under  their  charters.  Thoy  may 
claim  exemption  from  legislative  control.  I  believe  the  section  to  be 
absolutely  necessary  in  oraer  to  control  these  companies  which  furnish 
the  commodities  of  gas  and  water.  I  believe  the  section  as  it  stands 
should  remain,  word  for  word,  with  the  addition  that  the  Legislature 
(hall  have  no  power,  by  reason  of  the  existence  of  this  section,  to  in  any- 
wis*  control  the  acta  of  the  Railroad  Commissioners.  I  think  the  section 
ought  (o  remain  as  a  part  of  the  Constitution. 


BRMARES   OF    HR.  TEBBT. 

Mr.  TERRT.  Mr.  Chairman :  When  this  section  was  reported,  which 
was,  of  course,  before  the  Committee  of  the  Whole  had  acted  upon  the 
report  of  the  Committee  on  Corporations  other  than  Municipal,  it  was 
intended  to  cover  all  corporations,  by  providing  that  the  Legislature 
should  fix  the  rate  of  charges  for  services  and  commodities.  Since  the 
adoption  by  the  Committee  of  the  Whole  of  the  twenty-second  section  of 
the  report  of  the  Committee  on  Corporations  other  than  Municipal,  this 
section,  perhaps,  ought  to  be  modified.  That  is,  to  insert  after  the  word 
"  corporations "  in  the  third  line,  the  words  "  other  than  railroad  and 
other  transportation  companies." 

Tbk  CHAIRMAN.  That  is  the  amendment  offisred  by  the  gentleman 
from  Stanislaus,  Mr.  Schelh 

Mb.  terry.  That  is  all  that  is  necessary.  The  Legislature  has  all 
the  powers  we  do  not  prohibit  them  from  exercising;  but  we  can  require 
of.  tnem  to  do  some  things,  and  they  are  here  required  to  poss  laws  for 
the  regulation  and  limitation  of  chRrges  for  services  performed  and  com- 
modities furnished  by  corporations. 

Mr.  BEERSTECHER.  I  would  ask  the  gentleman  if  the  eflect  of  the 
amendment  of  the  gentleman  from  Stanislaus  would  be  to  simply  except 
those  corporations  over  which  the  Railroad  Commissioners  are' to  have 
control? 

Mb.  terry.    That  is  what  I  understand. 

Mb.  BEERSTECHER.    Then  I  am  satisfied  with  the  amendment 

BKUaKKS  or   UR.   BOLrB. 

Mb.  ROLFE.  Mr.  Chainnan  :  I  rise  more  for  information  than  any- 
thing else.  This  section  seems  to  be  very  general.  It  says  that  "  the  Leg- 
islature shall  pass  laws  for  the  regulation  and  limitation  of  the  charges 
for  services  performed  and.  commodities  furnished  by  corporations."  I 
see  no  limitation  in  it.  Now,  I  would  like  to  know  whether-  it  is 
intended  that  the  Legislature  shall  regulate  the  charges  for  services  per- 
formed and  commodities  furnished  by  all  corporations?  It  seems  to  me 
that  it  would  be  imperatively  their  duty,  for  another  section  of  the  Con- 
stitution mokes  this  mandatory.  Now,  would  it  not  be  obligatory  on 
the  Legislature  to  regulate  the  price  of  all  services  by  all  corporations, 
and  all  commodities  of  all  corporations?  For  instance,  if  we  had  some 
of  these  corporations  that  have  been  mentioned  by  the  gentleman  from 
Monterey,  Mr.  Wyatt,  for  hatching  chickens,  raising  pigs,  etc.,  it  would 
be  obligatoryupon  the  Leeislaturo  to  fix  the  price  of  chickens  and  pigs. 

Mb.  WYATT.  I  think  those  gentlemen  would  disincorporate  then  and 
it  would  act  most  admirably. 

Mr.  ROLFE.  It  would  require  them  to  set  a  price  upon  the  blankets 
of  this  woolen  mill  over  here — they  are  now  incorporated.  They  must  go 
into  these  details.  And  I  would  just  suggest  would  it  not  be  advisable  for 
us  to  amend  our  previous  section  limiting  the  session  of  the  Legislature 
to  sixty  days?  Now,  I  do  not  know  as  there  isanything  wrong  in  it  but 
it  seems  to  me  that  it  would  be  imposing  a  great  labor  upon  the  Legisla- 
ture, wheipas  the  intention  is  to  relieve  them  of  business.  With  that 
understanding  I  think  I  shall  vote  in  favor  of  striking  it  out. 

RKBABKS  OF  HB.  HCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman :  If  gentlemen  will  look  at  propo- 
sition number  two  hundred  and  thirteen,  on  file,  they  will  find  tnis 
Eroposition.  I  confess  that  the  effect  of  this  would  be  to  require  the 
egislature  to  pass  laws  to  regulate  all  that  class  of  corporations  which 
are  generally  known  as  monopolies.  The  proposition,  as  I  presented  it, 
will  be  found  numbered  two  hundred  and  thirteen,  in  this  language : 
"Corporations  other  than  municipal  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  Act.  All  laws  heretofore  passed, 
or  which  shall  hereafter  be  passed  in  pursuance  of  this  section,  may  bo 
altered  from  time  to  time,  or  repealed." 

That  language  occurs  in  the  report  of  the  Committee  on  Corporations 
other  than  Municipal,  and  therefore  it  should  be  omitted  here.  There- 
fore it  should  start  in  at  this  place :  "  Laws  shall  be  passed  for  the  regu- 
lation and  limitation  of  the  rates  of  freights  and  fares,  and  the  rates  of 
gas  and  water,  and  other  services  and  commodities  performed  and  fur- 
nished by  such  corporations.  In  case  of  the  selection  of  any  persons  or 
officers  to  regulate  such  ratei,  they  shall  be  selected  as  may  bo  orovided 
by  law,  which  shall  in  no  case  authorize  the  naming  of  any  such  person 
or  officer  by  any  corporation." 

Mb.  TERRY.  Suppose  a  wharf  company  should  monopolise  all  the 
frontage  on  the  City  of  San  Francisco. 

Mb.  BOLFE.    'The  Legislature  has  the  power  to  do  it  anyway. 

Mr.  McCALLUM.  I  think  the  language  is  not  sufficiently  specific; 
that  it  might  be  made  more  so,  so  os  to  cover  the  particular  kind  of  cor- 
porations that  the  gentleman  means.  But  as  to  the  point  of  the  gentle- 
man— that  same  point  was  mode  in  the  committee,  and  I  confess  L 
thought  there  was  something  in  it.  It  was  answered  that  it  would  do 
no  harm,  as  no  action  would  be  taken.  Perhaps  that  is  a  sufficient 
answer.  I  coufess  that  I  would  prefer  the  proposition  as  originally  pre- 
sented, with  perhaps  some  slight  amendment,  so  as  to  meet  the  point 
made  by  the  Chairman  of  the  committee,  so  as  to  legislate  on  that  class 
of  corporations  doing  business  for  the  public  at  large.  Therefore,  when 
an  opportunity  shall  present  itself— I  believe  there  are  a  couple  of 
amendments  pending  now — I  propose  to  offer  an  amendment  to  cover 
that  ground.  With  reference  to  the  conflict  between  thissection  and  tho 
article  on  corporations  other  than  municipal,  that  can  be  remedied  by 
inserting,  after  the  word  "corporations,"  in  line  three,  the  words 
"except  as  otherwise  provided  in  this  Constitution,"  because  the  report 
of  the  Committee  on  Corporations  does  not  cover  other  transportation 
companies  than  railroad  companies.  If  you  put  in  "  except  railroad 
and  other  transportation  companies,"  you  leave  other  transportation 
companies  than  railroad  companies  wholly  unprovided  for,  either  in 
the  report  of  the  Committee  on  Corporations  or  in  this  article.  The 
point  IS,  that  in  the  railroad  article  it  refers  exclusively  to  railroad  cor- 


Digitized  by 


Google 


812 


DEBATES  AND  PROCEEDINGS 


Monday, 


porations.  I  »ni  aware  that  othera  thought  it  would  bear  a  different 
interpretation,  but  the  Chairman  of  the  oommittee  held  that  that  wai 
the  object 

Mb.  HOWARD,  of  Los  Angeles.  It  is  evident  to  me  that  this  seotion 
rc-quires  some  examination,  and  we  cannot  get  tlirou^h  with  this  article 
to-night.  I  move,  therefore,  that  the  committee  rise,  report  progre^, 
nud  ask  leave  to  sit  again. 

IN  CONVENTION. 

Thk  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Legislative  Department,  have  made  progress,  and 
ask  leave  to  sit  again. 

IKSOLUTIOK. 

Mr.  DOWLING.    Mr.  President:  I  ask  leave  to  introduce  a  resolution. 

Th«  SECRETARY  read: 

Jtetolrtd,  T)iat  lh«  SUt«  Controller  be  and  is  h«r«b7  orrlerad  to  Issue  wamnts 
tu  li«  umhI  in  trmnifmitting  memoriHll  roUtiT«  to  ChincM  to  the  Presidenl  of  the 
United  StatuM,  Svnata  and  House  of  RepresentAtlTM,  Governora  or  the  Pactflc  State* 
and  Territoriee,  and  to  all  the  OoremoTa  of  the  several  States  of  the  United  States, 
to  the  amount  of  flve  dollars  in  faror  of  the  Secretary,  for  purchasing  postage  stamps, 
and  for  other  correspondence  of  the  Conventioa. 

Referred  to  the  Committee  on  Milesge  and  Contingent  Expenses. 

NOTICE. 

Mb.  DOWLING.    Mr.  President:  I  send  to  the  desk  a  notice  I  want 
to  give. 
Thk  SECRETARY  read: 

Mr.  President  and  gentlemen  of  the  Convention : 

I  give  notice  that  I  intend  to  rise  to  a  question  of  privilege  on  Monday,  the 
twonty.third  i.ay  of  De<:ember,  at  two  u'cluck  p.  M.,  In  regard  to  certain  criticisms 
on  my  conduct  In  connection  with  articles  five  and  six  relative  to  calling  a  Coiisti. 
tntional  Convention  for  the  State  of  California ;  for  the  free  exercise  uf  my  own 
Judgment,  and  hating  a  desire  to  represent  my  constituency  with  extreme  ildelity, 
I  was  cited  to  appear  before  a  private  caucus  to  answer,  and  was  ignominlously 
expelled. 

Herewith  is  appended  a  correct  copy  of  snch  citation : 

StXATK  Chaiibir,  December  21, 18T8. 
P.  F.  Dowling,  Esq-- 

Dkar  Sir  :  In  accordance  with  reaolnlion  passed  at  meeting  of  the  ConsUtntioiuU 
Club,  held  Thursday  evening,  December  twentieth,  eighteen  hundred  and  seventy, 
right,  you  are  requested  to  attend  the  meeting  of  said  club,  to  be  held  this  evening, 
111  room  fifty-nine,  State  (Japitol,  and  allow  cause,  if  any,  why  you  acted  contmry  to 
the  wislies  of  said  club  In  roiatiun  tu  the  election  of  representative  to  fill  vacancy 
occasioned  by  death  of  B.  F.  Kenny. 
Tout*  respectfully, 

JAMES  M.  BABTOX,  President. 
J.  Flthn,  Secretary. 

Mb.  TERRY.    Mr.  President :  I  move  the  Convention  do  now  adjourn. 

Carried. 

And  at  four  o'clock  r.  M.  the  Convention  stood  adjourned.     , 


EIGHTY-SEVENTH    DAY. 

Sacrimimto,  Monday,  December  23d,  1878. 
The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty 
minutes  a.  m..  President  Iloge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendanccas  follows : 


Andrews, 

Ayers, 

Itarbour, 

B.irry, 

Barton, 

Ucerstecber, 

lielclier. 

Bell, 

lllackmer, 

Bmwn, 

Burt, 

Cnples, 

Cusserly, 

Charles, 

Condon, 

Cross, 

Crouch, 

Davis, 

Dean, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estee, 

Evey, 

Farrell, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Gorman, 

Grace, 

Oregg, 

Hager, 

Hale, 


PBtSINT. 

Harrison, 

Harvey, 

Ileiskell, 

Ilerold, 

Herrington, 

Hilbom, 

Hitchcock, 

Holmes, 

Howard,  of  Los  Angeles, 

Howard,  of  Mariposa, 

Iluestis, 

Ilughey, 

Hunter, 

Johnson, 

Jones, 

Kenny, 

Keyes, 

Kleine, 

Lampson, 

Larkin, 

Larue, 

Lewis, 

Lindow, 

Mansfield, 

McCallum, 

McConnell, 

McCoy, 

McFarlaud, 

McNutt, 

Miller, 

Moffat. 

Moreland, 

Morse, 

Nason, 

Nelson, 

Neunaber, 

Ohleyer, 


Overton, 

Porter, 

Prouty, 

Reddy, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Rolie, 

Schell, 

Schomp, 

Shoemaker, 

ShuHleff, 

Smith,  of  4th  District, 

Sra  ith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Bweasey, 

Terry, , 

Thom|Mon, 

Tinnin, 

Turner, 

Tuttle, 

Vaoquerel, 

Van  Voorfaiea, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

West, 

White, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Wyatt, 

Mr.  President. 


Barnes, 

Berry, 

Biggs, 

Boggs, 

Boucher, 

Campbell, 

Chapman, 

Cow<len, 

Dudlev.of  San  Joaquin,  McComas, 

Estey,'  Mills, 

Fawcett,  Murphy, 

Filcher,  Noel, 

Glascock,  O'Donnell, 

Graves,  O'Sullivan, 


abSxht. 
Hall, 
Inman, 
Joyce, 
Kelley, 
Laine, 
Lavigne, 

Martin,  of  Alameda, 
Martin,  of  Santa  Cruz, 


PuUiam, 

Shatter, 

Smith,  of  Santa  Clara, 

Stuart, 

Swenson, 

Swing, 

Townsend, 

TuUy, 

Van  Dyke, 

Walker,  of  Marin, 

Waters, 

Wellin, 

Wickes, 

Winans. 


LXAVX  or  ABSBKCI. 


Leave  of  absence  for  two  days  was  granted  Messrs.  Chapman,  Biggs, 
Wickes,  and  Walker,  of  Marin. 

Leave  of  absence  for  three  days  was  granted  Mr.  Boggs. 

Four  days'  leave  of  absence  was  granted  Mr.  Swenson. 

Leave  of  absence  for  one  week  was  granted  Mr.  Swing. 

Indefinite  leave  of  absence  was  granted  Messrs.  Laine,  Tully,  and 
Filcher. 

Leave  of  absence  until  two  o'clock  was  granted  Messrs.  Hager  and 
Joyce. 

TBI   JOtJRXAL. 

Mr.  tinnin.  Mr.  President:  I  move  that  the  reading  of  the  Journal 
be  dispensed  with,  and  the  same  approved. 

Carried. 

Ma.  AYERS.  Mr.  President:  I  ask  that  the  proposition  presented  by 
me  on  Saturday  and  referred  to  the  Committee  on  Apportionment  and 
Representation,  be  referred  to  the  Committee  on  Legislative  Department. 
I  understand  that  the  Committee  on  Apportionment  and  Representation 
is  not  in  working  order. 

Thx  PRESIDENT.    If  there  be  no  objection  it  is  so  ordered. 

LKOISLATIVB  ORPARTMRMT — C0RPORATI0K8. 

Mr.  TERRY.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for 
the  purpose  of  further  considering  the  report  of  the  Committee  on  Legis- 
lative Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  CHAIRMAN.  Section  twenty-eight,  and  the  amendments  offered 
thereto,  is  pending  before  the  committee.  The  Secretary  will  read  the 
amendment. 

Tax  SECRETARY  read: 

"  Mr.  Gregg  moves  to  strike  out  the  section. 

"Amendment  by  Mr.  Schell: 

"Amend  by  inserting  after  the  word  'corporations,'  in  line  three,  the 
following:  'other  than  railroad  and  other  transportation  companies.' " 

Mr.  HOWARD.  Mr.  Chairman:  I  wish  to  offer  an  amendment,  to  go 
in  after  the  word  "corporations,"  in  lino  three. 

Thx  SECRETARY  read : 

"  Insert  after  the  word  '  corporations,'  in  line  three,  the  words  '  in  all 
business  in  which  the  public  has  a  use.' " 

BKUARKS  OP  MR.  HOWARD. 

Mr.  HOWARD.  Mr.  Chairman  :  I  will  state  that  this  is  the  language 
of  the  Elevator  cases.  I  do  not  understand  that  we  have  a  right  to  con- 
trol the  business  of  corporations  in  any  other  class  of  cases  except  that 
in  which  the  public  has  a  use.  That  is  the  language  used  in  the  Elevator 
cases.    The  Chief  Justice  says: 

"  When,  therefore,  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he,  in  fact,  grants  to  the  public  an  interest  in  that 
property,  and  must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  he  has  thus  created." 

Now,  we  are  going  as  far  as  I  think  the  recognized  principles  of  law, 
as  they  have  been  determined  by  the  supremo  tribunal  of  the  country, 
have  gone,  and  not  beyond  it.  For  instance,  we  have  in  this  country 
corporations  for  the  manufacture  of  soap,  and  the  gentleman  from  San 
Bernardino  suggests,  for  the  manufacture  of  blankets,  and  for  the  manu- 
facture of  brooms,  and  all  that  class  of  business  in  which  the  public  has 
no  interest,  and  therefore  I  see  no  propriety  and  no  necessity  for  acting 
upon  that  class  of  business.  Let  us  act  upon  that  class  of  business  in 
which  the  public  has  an  interest.  That  is  as  far  as  the  Supreme  Court  of 
the  United  States  has  gone,  and,  I  think,  is  quite  far  enough,  and  will 
cover  every  evil  at  which  we  aim.  Therefore  I  hope  that  the  Chairman 
of  the  Committee  on  Legislative  Department  will  agree  that  that  amend- 
ment is  correct. 

Mr.  terry.  Mr.  Chairman :  I  do  not  suppose  that  there  is  any 
very  great  objection  to  the  amendment  offered  by  the  ^ntleman  from 
Xx)s  Angeles ;  but  the  idea  of  the  committee  in  reporting  this  section 
was,  that  there  should  be  no  corporations  except  for  public  benefit. 
That  is  the  rule  which  is  laid  down  in  the  books,  that  corporations  are 
not  formed  for  the  profit  of  the  individual  corporator,  but  are  rightly 
only  formed  for  such  purposes  as  are  beneficial  to  the  general  public. 
In  that  view  of  the  principle  it  occurs  to  me  that  there  would  be  prop- 
erly no  corporation  which  the  public  had  not  the  right  to  use ;  and  it 
was  the  purpose  of  the  committee  to  discourage  the  formation  of  corpo- 
rations, simply  for  the  private  advantage  of  the  corporators. 

BEHARK8   Or    MR.   0RKO<3. 

Mr.  GREGG.  Mr.  Chairman :  I  heartily  support  the  amendment  of 
Mr.  Howard,  and  in  fact,  withdraw  the  motion  to  strike  out  the  motion 
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made  hy  me  on  Saturday.  The  section  aa  it  originally  reads  does  not 
meet  the  evil  that  is  complained  or  in  debate.  I  Delieve  that  the  wSter 
oorapanies,  the  gas  companies,  and  the  wharf  corapauies  are  engaged 
in  business  in  which  the  public  has  a  use.  This  section  is  not  directed 
at  individuals.  I  suppose  that  these  gas  companies  and  water  companies 
could  put  all  their  property  into  the  hands  of  an  individual  in  trust  for 
them,  and  still  go  on  with  their  monopoly.  This  word  "  corporation  " 
seems  to  be  sufficient  for  the  Con^rention.  If  the  word  "corporation  "  is 
there,  they  expect  to  go  at  it  like  a  trout  for  a  wonu.  I  cannot  see  that 
the  report  of  the  committee  brings  about  any  good  results.  It  simply 
makes  them  change  their  form  of  business,  and  allows  them  to  continue 
their  monopoly.  The  evil  is  nothing  if  the  word  "  corporation  "  is  not 
there.  They  go  for  it  simply  because  the  word  "corporation"  is  there. 
Now,then,  under  the  statute,  a  corporation  can  bedissolved.and  can  sell 
its  property.  A  water  corporation  can  do  so,  a  gas  corporation  can  do  so, 
the  telegraph  companies  can  do  so,  and  then  you  have  nothing  to  resort 
too  but  the  common  l^w,  and  your  Constitution  is  no  gtnxl  to  you  at  all. 
It  is  simply  there  as  a  catchpenny,  and  amounts  to  nothing  that  is  real. 
If  it  had  meant  business  it  should  have  said  "individuals,  or  corporations 
engaged  in  a  public  employment,"  which  would  have  included  the 
words  of  the  Supreme  Court  of  the  United  States,  and  wonld  have 
included  all  classes  of  business.     But  as  it  is,  it  is  insufficient. 

Mb.  HOWARD.  I  would  say  to  my  friend  from  Kern,  that  under 
the  amendment  which  I  have  offered  the  Legislature  would  have  the 
ri^ht  to  control  the  watSr  companies  in  their  charges  for  the  distribution 
ot  water  both  in  the  cities  and  for  irrigation  purposes;  and  also  gas 
companies. 

Mr.  GRBGG.  I  admit  that,  but  you  do  not  include  the  word  "  per- 
sons," or  "  individuals." 

Mb.  HOWARD.    If  yoa  suggest  that  amendment  I  will  accept  it. 

Mb.  0REG6.  I  will  suggest  that  the  word  "  individuals  "  be  inserted 
into  the  amendment  oSer^f  by  General  Howard. 

Mr.  SCUELL.    Would  it  include  telegraph  companiesT 

Ma.  HOWARD.  It  will  include  them,  of  course,  because  they  are 
corporations  in  which  the  public  has  a  use.  I  will  except  the  case  of 
individuals,  because  in  the  Elevator  cases  it  was  not  a  corporation. 

BIIIABKS   OF   HB.   BEXB8TECHIB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hone  the  amendment  of 
Mr.  Schell  will  not  prevail.  I  hope  the  amendment  of  Mr.  Howard 
will  prevail.  The  amendment  of  Mr.  Schell  proposes  to  insert  in  lino 
three,  after  the  word  "corporations,"  the  following  words:  "other  than 
railroad  and  other  transportation  companies;"  so  that  the  section  will 
read:  "The  Legislature  shall  pass  laws  for  the  regulation  and  limitation 
of  the  charges  for  services  performed  and  commodities  furnished  by 
corporations  other  than  railroad  and  other  transportation  companies." 
Kow,  if  these  words  are  inserted,  it  clearly  limits  the  Legislature  front 
doing  anything  in  relation  to  the  regulation  of  railroad  or  other  trans- 
portation companies,  and  we  do  not  propose  to  prevent  the  Legislature 
from  acting  in  regard  to  railroad  and  other  transportation  companies 
where  the  power  to  act  has  not  been  exclusively  given  to  some  other 
body.  We  nave  given  the  power  to  regulate  fares' and  freights  to  a  Rail- 
road Commission,  but  .we  have  not  Iwlged  all  power  in  that  Railroad 
Commission.  There  may  be  a  great  many  things  to  be  done  which  the 
Railroad  Commission  would  have  no  power  to  do.  In  the  course  of 
time,  as  new  matters  arise,  it  may  become  necessary  to  enact  laws  and 
to  regulate  in  particular  departments  and  directions  where  the  Commis- 
sion would  be  powerless,  and  the  Legislature  ought  to  have  the  right  in 
the  premises  wherever  the  power  is  not  specially  conferred  upon  the 
Commission.  But,  if  you  go  and  cut  the  Legislature  off  absolutely  from 
acting  at  all,  then  the  Commission  not  being  able  to  act,  and  the  Legis- 
lature also  being  unable  to  act,  of  course,  by  inserting  the  words  that 
Mr.  Schell  has  suggested,  ynu  virtually  legislate  in  favor  of  the  corpora- 
tion. There  is  no  doubt  but  what  cases  may  rise  where  th6i«  ought  to 
be  a  discretion  lodged  outside  of  the  Commission,  and  it  seems  to  me 
that  the  insertion  of  the  words  offered  by  Mr.  Schell,  preventing  the 
Legislature  absolutely  from  doing  anything  at  all  in  relation  to  corpora- 
tions and  transportation  companies  is  very  dangerous.  Very  dangerous  I 
And  in  the  course  of  years  may  prove  to  be  suicidal  to  this  State.  I  am 
opposed  to  it.    The  amendment  of  Mr.  Howard  is  a  proper  amendment 

Ma.  BROWX.    I  would  like  to  bear  that  amendment  read.  - 

The  SECRETARY  read : 

"  Insert  after  the  word, '  corporations,'  in  line  three,  the  words, '  in  all 
business  in  which  the  public  has  a  use.'" 

Mb.  SCHELL.  Mr.  Chairman:  I  am  willing  to  accept  the  amend- 
ment offered  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

Mb.  SMITH,  of  Fourth  District,  Mr.  Chairman :  I  understand  that 
General  Howard  consented  to  the  suggestion  made  by  my  colleague  from 
Kern  to  insert  the  word  "individuals,"  after  the  word  "corporations." 

Ma.  HOWARD.     Let  me  see  how  it  would  read. 

Mb.  MoFARLAND.  I  understand  that  the  gentleman  from  Los 
Angeles  accepted  the  amendment  to  insert,  after  the  word  "  corpora- 
tions," the  word  "individuals." 

Mb.  HOWARD.  I  think  it  had  better  be  omitted  and  an  addition 
can  be  made  to  the  section  afterwards  to  cover  the  case  of  individuals. 

Thx  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

The  amendment  was  adopted. 

Mb.  McFARLAND.  Mr.  Chairman:  I  move  to  amend  by  inserting 
after  the  word  "corporations,"  in  the  third  line,  the  words  "and 
persons." 

Mb.  BEERSTECHER.    [Solo  voce.)    Vote  it  down. 

Mb.  HOWARD.     There  is  no  objection  to  it. 

Mb.  BEERSTECHER.    I  hope  the  amendment  will  be  voted  down. 

The  chairman.  There  is  no  such  amendment  before  the  commit- 
tee M  jet. 


Mb.  BEERSTECHER.  The  idea  of  the  Legislature  regulating  private 
business  enterprises. 

Mb.  McCALLUM.  I  have  not  heard  any  amendment  read.  I  will 
offer  an  amendment  to  prevent  the  apparent  conflict  between  this  section 
and  the  article  on  oorporations. 

The  SECRETARY  read : 

"  Insert  in  line  three,aft«r  the  word,  'corporations,'  the  words, ' except 
as  otherwise  provided  in  this  Constitution.'" 

Mb.  HOWARD.    I  second  that  amendment. 

Mb.  schell.  I  rise  to  a  point  of  order.  That  amendment  will 
strike  out  the  amendment  of  General  Howard, 

Mr.  McCALLUM.     Not  at  all. 

The  CHAIRMAN.  It  cannot  come  in  after  the  word  "corporations." 
Wo  have  already  adopted  an  amendment  to  follow  the  word  "corpora- 
tions." 

Mb.  HOWARD.    The  gentleman  might  make  that  precede  thesection. 

The  CHAIRMAN.  It  can  follow  the  amendment,  but  it  cannot  pre- 
cede it     I  think  it  will  i-ead  badly,  but  I  will  put  the  question. 

The  question  was  put 

The  CHAIRMAN.  There  is  no  <{Uorum  voting.  There  is  evidently 
a  quorum  in  the  committee.  Those  in  favor  of  the  amendment  will  rise 
and  stand  until  the  Secretary  counts  them. 

[Cries — "  Read,  read."] 

Mb.  HAGER.  Mr.  Chairman:  I  hope  this  amendment  will  not  pre- 
vail. I  do  not  see  any  conflict  between  this  section  and  section  twenty 
of  the  article  on  corporations.  This  says:  "The  Legislature  shall  pass 
laws  for  the  regulation  and  limitation  of  the  charges  for  services  pcr- 
fonned  and  commodities  ftirnisbed  by  oorporations."  Now,  if  the  Legis- 
lature should  pass  laws  or  regulations  in  conformity  with  the  action  of 
the  three  Railroad  Commissioners,  there  would  be  no  objection  to  that. 
Then  section  twenty  of  the  article  on  corporations  has  nothing  in  regard 
to  commodities  furnished.  Then  it  goes  on— Mr.  Howard's  amend- 
ment— "in  all  business  in  which  the  public  has  a  use;  and  where  laws 
shall  provide  for  the  selection  of  any  person  or  officer  to  regulate  and 
limit  such  rates,  no  such  person  or  officer  shall  be  selected  by  any  cor- 
poration, and  no  person  shall  be  selected  who  is  an  officer  or  stockhoMer 
in  any  corporation."  There  is  nothing  in  conflict  in  these  provisions. 
Beside  that,  we  cannot  tell  what  may  De  done  with  section  twenty.  I 
would  prefer  to  allow  the  section  to  stand  as  it  is,  for  the  time  being  at 
all  events.     I  hope  the  amendment  will  be  voted  down. 

Mr.  JOHNSON,  Mr.  Chairman :  I  think  that  the  original  section  is 
good  enough  if  the  word  "corporations"  is  limited,  and  if  I  get  an 
opportunity  I  shall  offer  an  amendment  liniitiiig  it  to  telegraph,  gas, 
and  water  companies.  I  think  that  will  meet  the  case  exactly.  If  an 
opportunity  presents  itself  I  shall  offer  that  substitute. 

Mb.  McCALLUM.  Mr.  Chairman :  I  am  very  much  surprised  that 
there  should  be  any  objection  to  this  amendment  In  the  article  on 
corporations  it  is  provided  that  the  Commissioners  to  be  elected  by  the 
people  shall  regulate  the  freights  and  fares  of  the  railroad  companies. 
This  section,  as  it  now  reads,  provides  that  the  Legislature  shall  regulate 
the  rates  in  all  cases  of  services  performed  or  commodities  furnished. 
Certainly  it  is  inconsistent  with  what  we  have  done  on  the  subject  of 
railroads.  The  object  of  this  amendment  is  to  except  what  we  have 
already  agreed  to.  We  cannot  act  intelligently,  it  appears  to  me,  except 
by  assuming  that  the  Convention  is  going  to  ratify  what  has  been  dune 
in  Committee  of  the  Whole.  To  leave  the  section  to  read  as  it  now  docs, 
without  this  amendment,  is  to  adopt  a  section  here  contradicting  what 
we  have  already  adopted  in  Committee  of  the  Whole  on  corporations. 
I  have  paid  a  great  deal  of  attention  to  this  section,  and  I  have  drafted 
it  in  a  great  many  ways. 

Mb.  HOWARD.  Mr.  Chairman  :  I  hope  the  amendment  of  the  gen- 
tleman from  Alameda  will  be  adopted.  I  think  it  cannot  possibly  do 
any  harm,  and  it  may  be  that  it  will  do  a  great  deal  of  good.  That 
amendment  removes  all  doubt. 

Mb.  brown.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Alameda.  Now,  it  is  evident  that  this 
Convention  does  not  want  to  indorse  any  principle  that  will  come  in 
conflict  with  anything  that  has  been  done  heretofore.  I  find  in  section 
twenty  of  the  article  on  corporations,  as  indorsed  by  this  body,  that  "  sai<l 
Commissioners  shall  have  the  power,  and  it  shall  be  their  duty,  to 
establish  rates  of  charges  for  the  transportation  of  passengers  and  freight 
by  railroad  or  other  transportation  companies,  and  publish  the  same 
from  time  to  time,  with  such  changes  as  they  may  make;  to  examine 
the  books,  records,  and  papers  of  all  railroad  and  other  transportation 
companies,"  etc.  Now,  should  we  pass  this  and  give  this  power  to  tlie 
Legislature,  and  it  would  appear  by  this  section  twenty-eight  to  be  given 
entirely  to  them,  it  would  be  directly  in  conflict,  in  my  opinion,  with 
what  has  been  done  already,  and  would  to  a  great  extent  destroy  secti<m 
twenty  of  the  article  on  corporations  as  it  has  been  adopted  by  the  Com- 
mittee of  the  Whole.  I  am,  therefore,  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Alameda,  that  there  may  be  no  conflict 
whatever,  and  that  the  provision  may  be  clear  in  this  respect  and  agree 
with  that  which  has  gone  before. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment 

The  amendment  was  adopted. 

Mb.  MoFARLAND.    I  offer  an  amendment  to  section  twenty-eight. 

The  secretary  read: 

"  Amend  by  inserting  ofter  the  word  'corporations,'  in  line  three,  the 
words  '  and  persons.' " 

The  CHAIRMAN.  The  amendment  is  out  of  order.  The  commit  teo 
has  already  adopted  an  amendment  to  follow  the  word  "  corporations." 

Mr.  McFARLAND.    This  is  an  independent  amendment 

The  CHAIRMAN.    The  Chair  does  not  think  so. 

Mb.  McFARLAND.    I  do  not  understand 

The  CHAIRMAN.    The  Chair  has  decided  the  question. 
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Mr.  SCUELL.  I  move  to  insert  the  words  "  persons  or,"  before  the 
word  "  corporations,"  in  the  second  line. 

Mb.  McFARLAND."   I  second  the  amendment. 

Mr.  HOWARD.    That  is  right,  Mr.  Beerstecher,  let  it  go. 

Mb.  BBERSTECHER.  No,  it  is  not.  Mr.  Chairman:  I  hope  that 
an  amendment  of  that  character  will  not  prevail.  The  idea  of  placing 
into  a  Constitution  a  provision  that  the  Legislature  shall  have  the  power 
to  fix,  and  regulate,  and  limit  the  charges  for  services  performed,  and 
commodities  furnished  by  persons.  That  would  allow  them  to  regulate 
the  price  of  a  pound  of  butter,  or  a  hundred  pounds  of  wheat.  The 
thing  is  absurd.  The  people  who  read  the  Constitution  would  lau^h 
and  sneer  at  it.  It  is  encroaching  upon  private  rights,  and  I  hope  it  will 
be  promptly  voted  down. 

Mr.  BARTON.  Mr.  Chairman :  If  this  Convention,  or  rather  the 
Committee  of  the  Whole,  want  to  make  themselves  extremely  ridicu- 
lous, and  their  actions  and  conduct  such,  it  will  be  very  proper  for 
them  to  support  this  amendment,  offered  by  Mr.  Schell.  I  cannot  see 
how  any  man  ean  be  so  blinded  as  to  fall  into  this  trap. 

MHARKa  or  HB.  KOLFB. 
Mb.  ROIiFE.  Mr.  Chairman:  I  hope  this  amendment  will  be  adopted. 
I  do  not  see  anything  ridiculous  abont  it,  and  I  think  it  would  be 
extremely  ridiculous  if  wo  should  not  adopt  it.  The  gentlemen  opposing 
this  must  be  laboring  under  the  impression  that  we  would  give  tne  Leg- 
islature power  to  regulate  thS  price  of  everything  that  any  person  had  to 
dispose  of.  That  is  certainly  a  mistaken  idea ;  it  is  only  commodities 
and  services  in  which  the  public  have  a  use,  and  if  the  gentlemen  will 
refer  to  section  one  thousand  two  hundred  and  tbirty-eigot,  and  one  or 
two  sections  following,  they  will  see  that  this  is  strictlv  iuacoordanoe  with 
the  Codes  of  this  State  regulating  the  right  to  exercfse  eminent  domain. 
Now,  that  section  does  not  use  the  words  "  person  "  or  "  corporation,"  does 
not  appl^  to  either,  particularly,  but  the  right  of  eminent  domain  can 
be  exercised  in  any  manner  in  which  the  public  have  a  use.  Now,  I 
understand  that  the  object  of  this  is  to  direct  the  Legislature  to  pass  laws 
to  regulate  the  price  of  water  ami  gas.  If  a  corporation  appropriates  water 
out  of  some  of  the  streams,  which  they  can  do  under  the  Act  of  Con- 
gress, for  the  purpose  of  supplying  water  to  some  city  or  town,  they  are 
subject  to  control  and  regulation  because  the  use  is  public;  but  accord- 
ing to  this  provision,  without  the  amendment,  if  an  individual  appro- 
priates the  water  and  furnishes  it  to  the  city  or  town,  although  the 
public  have  the  same  interest,  yet  then  the  Legislature  cannot  regulate 
the  price.  Now,  I  say  it  makes  no  difference  who  it  is  that  performs 
these  services  or  furnishes  these  commodities — whether  it  is  an  individual 
or  a  corporation— the  public  interests  are  the  same ;  therefore,  I  say,  when 
the  use  is  public,  and  not  private,  the  Legislature  should  come  in  and  reg- 
ulate the  price,  or  should  nave  the  power  to  regulate  the  price;  but  when 
the  use  is  strictly  private  of  course  there  w>ulcrbe  no  sense  in  the  IjCgisla- 
ture  coming  in  and  regulating  the  price.  As  was  said  by  the  gentleman 
from  Los  Angeles,  a  corporation  formed  for  the  purpose  of  making  butter 
and  cheese,  manufacturing  blanket,  and  such  things,  is  not  a  puolic  use 
any  more  than  an  ordinary  drygoods  store.  But  where  the  use  consists  in 
supplying  a  city  with  gaslight,  and  where  the  person  or  company  who 
is  supplying  that  gaslight  have  a  monopoly — maybe  the  only  company 
or  person  who  is  authorised  or  who  can  come  in  and  supply  that  gas  or 
water — then  I  say  that  the  Legislature  should  have  the  right  and  it 
should  be  their  duty  to  come  in  and  regulate  the  price.  Under  the  laws 
of  Congress,  as  they  stand  now,  I,  as  au  individual,  could  go  and  locate 
a  ditch  for  the  purpose  of  taking  out  water,  where  it  had  not  been  pre- 
viously appropriated,for  the  purpose  of  supplying  water  to  a  town,  and  it 
might  be  the  only  source  of  supply  of  water  for  that  town,  and  I,  by  my 
diligence  as  an  individual,  go  and  appropriate  all  the  water,  and  take  it 
out  of  that  river,  and  make  a  ditch  and  supply  the  town  with  the  water, 
then  I  have  a  monopoly  of  that  water,  ana  unless  I  incorporate  myself 
as  a  corporation  the  Legislature  cannot  regulate  the  price  of  that  water. 
I  may  own  all  the  water,  appropriate  it,  or  by  some  other  means  own  all 
the  water  which  would  supply  a  whole  neighborhood  for  farming — and 
I  know  of  such  instances  existing  in  this  State — and  the  whole  neighbor- 
hood will  be  dependent  upon  the  supply  of  water  which  tbey  will  have 
to  purchase  of  me.  It  is,  in  the  highest  sense,  a  public  use.  Now,  if 
this  section  stands  as  it  is  now,  without  this  amendment  offered  by  the 
gentleman  from  Stanislaus,  then  that  right  of  the  Legislature  to  reg- 
ulate the  price  of  water  is  restricted  to  corporations,  and  unless  I  go 
and  form  a  corporation  of  myself,  or  associate  three  or  four  other  gen- 
tlemen with  me,  I  am  not  subject  to  control.  I  have  a  monopoly  in 
that  case  where  I  have  all  the  waters  to  supply  a  whole  neighborhood 
for  farming,  or  a  whole  town  for  domestic  use,  and  it  is«tt  the  highest 
sense  a  public  use,  and  the. whole  neighborhood  or  town  is  at  my  mercy 
because  I  am  an  individual  and  not  a  corporation.  According  to  these 
Elevator  decisions,  where  it  is  a  use  that  is  public,  the  Legislature  has  a 
right  to  come  in  and  regulate  the  price,  and  it  makes  no  difference 
wbether  it  is  supplied  by  a  corporation  or  an  individual.  If  the  gen- 
tleman will  take  the  pains  to  read  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  the  Elevator  cases,  he  would  see  that  it  does  not 
apply  to  corporations  any  more  than  to  individuals.  It  is  the  use  that 
governs  the  case. 

RKMARKS  OF  MB.  SUITB. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  am  in  favor  of 
this  amendment,  for  the  same  reasons  stated  by  Judge  Rolfe,  and  for  the 
further  reason  that  in  the  article  on  corporations,  in  regard  to  railroads, 
where  we  have  made  transportation  companies  common  carriers,  and 
not  individuals,  it  will  give  the  Legislature  the  power  to  control  freights 
and  fares  where  an  individual  runs  a  railroad  and  owns  a  railroad; 
whereas,  otherwise,  neither  the  Commission  nor  the  Legislature  would 
have  all  the  powers  that  the  State  should  have  under  the  Constitution. 
It  is  held  by  many,  and  I  presume  it  is  the  law,  that  the  Legislature 
would  have  the  power  without  any  provision  in  the  Constitution — but 


then  there  might  be  a  doubt  when  the  State,  by  its  Constitution,  under- 
takes the  whole  power.  Now,  in  the  article  in  regard  to  railroads  it  ia 
provided  that  all  railroads  and  transportation  companies  shall  be  com- 
mon carriers.  If  an  individual  owns  a  railroad,  or  if  an  individual 
owns  a  steamboat  line,  he  is  not  a  common  carrier  under  the  Constitu- 
tion, but  he  must  be  a  company  to  make  him  a  common  carrier — that  is, 
if  you  go  on  the  idea  that  you'are  confined  to  the  definition  in  the  Con- 
stitution as  to  what  is  a  common  carrier.  Now,  I  hope  that  when  we  go 
back  to  that  it  will  be  remedied.  It  is  better  to  have  the  Legislature 
control  this  than  not  to  have  any  power  in  the  State  to  control  it,  which 
may  be  the  case  under  some  construction.  I  do  not  see  why  one  indi- 
vidual doing  the  same  that  a  corporation  is  doing  in  any  business  in 
which  the  public  have  a  use  should  not  be  subject  to  the  same  control. 

BEMABKS   OF   MR.   BBOWK. 

Mb.  brown.  Mr.  Chairman :  It  appears  to  me  that  this  amend- 
ment will  embrace,  in  the  connection  in  which  it  would  stand,  more 
than  any  man  would  desire.  Now,  it  seems  to  be  admitted  by  the  gen- 
tleman from  Kern,  and  I  suppose  would  be  repirded  as  a  correct  princi- 
ple in  law  by  the  members  of  this  Convention,  that  the  Legislature 
would  have  the  right  to  regulate  corporations,  but  I  do  not  believe  that 
it  is  admitted  that  without  a  constitutional  provision,  the  Legislature 
would  have  any  right  to  regulate  the  charges  for  services  performed  by 
individuals ;  and  it  is  upon  this  ground  that  I  would  utterly  object  to 
the  position  taken  by  the  gentleman  from  Sacramento,  Mr.  McFarland, 
because,  in  every  case  of  service  performed  by  individuals,  the  Legisla- 
ture would  be  called  upon  to  regulate  charges ;  and  not  only  called  upon, 
but  It  is  mandatory.  In  selling  fruit,  in  selling  grain — anything  of^  the 
kind,  the  Legislature  shall  paaa  laws  for  regulating  and  limiting  the 
charges.  It  ia  a  plain  case.  Now,  I  am  nok  under  the  impression  that 
this  body  wishes  tu  descend  to  any  such  course  as  this,  or  to  the  indorse- 
ment of  any  such  principle  as  this.  Besides,  the  inconvenience  and 
evil  would  be  mani^st.  Now,  I  am  under  the  impression  that  it  haa 
been  intended  to  regulate  the  business  of  corporations,  but  let  this 
amendment  come  in,  and  it  comes  down  to  all  private  dealings;  and 
the  Legislature  shall  do  it — not  only  may,  but  shall  regulate  everything 
of  this  nature;  that  is,  charges  for  services  performed  and  commodities 
furnished  bv  individuals.  Now,  this  is  not  buncombe;  it  is  the  fact  of 
the  case,  'f  hat  is  what  it  would  do.  In  this  ridiculous  way  this  Con- 
stitution would  be  loaded  down.  I  am  in  hopes  that  all  such  amend- 
menta  at  this  time  and  henceforth  will  be  promptly  voted  down. 

Mr.  LEWIS.  Will  the  gentleman  allow  me  to  ask  him  one  or  two 
questionsT  I  would  like  to  ask  if  be  contends  that  this  Convention,  or 
any  body  of  the  people  In  the  State,  can  give  (he  Legislature  any  more 
power  than  they  nave? 

Mb.  BROWN.  They  can  give  to  them  any  power  that  is  put  into 
this  Constitution,  and  make  it  mandatory. 

Mb.  TERRY.  Can  we  give  ihe  Legislature  any  power?  Can  this 
Convention  confer  any  power  upon  the  Legislature? 

Mb.  BEERSTECHER.     No. 

Mr.  BROWN.  I  must  admit  that  Judge  Terry  is  rather  heavy  tim- 
ber to  run  against,  but  if  this  body  says  so  it  is  so. 

BBMlBXa  or  MB.  LIWI8.   ' 

Mb.  LEWIS.  Mr.  Chairman:  I  presume  that  this  Convention  i^kcs 
this  position  that  the  Ije^slature  has  the  control,  or  has  the  power  to 
control,  the  operations  of  individuals  or  corporations  where  their  opera- 
tions become  public,  and  when  they  are  engaged  in  a  business  in  which 
the  public  has  a  use;  that  this  Convention  can  confer  no  power  on  the 
Legislature  to  control  individuals  m  their  individual  action,  but  if  an 
individual,  as  an  individual,  enters  into  an^  business  hy  which  his 
business  becomes  public,  where  the  community  at  large  is  dependent 
upon  bis  action  for  their  welfare,  under  the  common  rule  of  self-protec- 
tion, the  Legislature  would  be  compelled,  or  ought  to,  at  least,  and 
would  step  in  and  control  it  the  same  as  if  he  were  a  corporate  body. 
In  certain  towns  in  this  State  there  are  corporations  for  the  purpose  of 
taking  wharfage.  They  control  some  portions  of  the  waterfront  and 
individuals  own  other  portions  of  it.  Without  this  amendment  the 
individuals,  not  being  controlled,  could  freeze  out  the  corporate  bodies, 
and  cause  them  to  abandon  their  buslneee. 

RBMARKS  or  MR.   BBKR8TBCHER. 

Mr.  BEERSTECHER.  Mr.  Chairman,  and  gentlemen  of  the  Con- 
vention: I  find  that  the  amendment  which  was  offered  by  General 
Howard,  and  which  was  adopted,  materially  changes  the  reacfing  of  the 
whole  section,  and  when  I  objected  to  the  insertion  of  the  word  "per- 
sons," it  was  considering  the  section  as  it  stood  without  the  amendment 
of  General  Howard.  The  amendment  of  General  Howard,  following  the 
word  "corporations,"  in  line  three,  reads,  "in  all  business  in  which  the 
public  has  a  use,"  so  that  if  the  words,  "  persons  or,"  were  inserted  it 
would  read :  "  The  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities  fur- 
nished by  persons  or  corporations  in  all  business  in  which  the  public  has 
a  use;"  and  in  the  light  of  the  amendment  which  is  put  to  the  section 
by  General  Howard,  I  am  in  faver  of  the  words, "  persons  or,"  being 
inserted.  If  the  section  read  as  it  was  originally,  of  course  the  words 
would  be  objectionable  because  it  would  give  the  Legislature  the  ri^ht 
to  interfere  with  private  business.  It  certainly  would  raise  the  question 
as  to  the  right  of  the  Legislature  to  interfere  with  private  business;  but 
as  it  stands  with  this  amendment  it  limits  the  interferenceof  the  Legisla- 
ture to  those  classes  of  business  in  which  the  public  has  a  use.  Of  course 
whether  the  business  be  performed  by  an  individual,  by  a  single  person , 
or  whether  it  be  perfonned  by  a  company,  or  by  a  corporation,  as  long 
as  the  public  has  a  use  and  an  interest  in  that  business,  the  public  ought 
to  have  a  right  to  regulate  it.  That,  certainly,  was  the  decision  in  the 
Elevator  cases ;  and  therefore  I  am  in  favor  of  the  amendment. 

Mr.  ROLFE.    We  accept  your  apology. 
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KEMABIS  or  XR.  CROSS. 

Mr.  cross.  Mr.  Chairman :  It  seema  to  me  there  is  danger  of  goins 
too  far — the  danger  of  going  so  far  that  what  was  a  good  purpose  may 
end  in  an  absurd  result.  Now,  if  I  understand  the  purpose  of  the 
amendment,  it  is  to  insert  the  word  "  persons,"  and  if  I  understand  the 
result  of  it,  it  seems  to  rae  it  would  be  to  make  a  very  bad  section  in  our 
Constitution.  If  we  propose  to  fix  this  matter  so  that  the  Legislature 
shall  regulate  the  price  of  all  services  performed  and  commodities  fur- 
nished, certainly  we  are  going  much  too  far.  I  cannot  consent  to  any 
such  projposition  as  tliat. 

Hb.  HOWARD.  I  will  ask  the  gentleman,  whether  we  insert  it  or 
not,  if  under  the  decision  in  the  Elevator  cases  the  Legislature  would 
not  have  that  power  anyhow. 

Mb.  cross.  It  would  in  certain  cases;  but  that  modification  has  not 
been  made  to  this  section. 

Mb.  HOWARD.  They  have  the  right  under  the  Elevator  cases.  The 
Elevator  cases  refer  to  a  private  company.  The  Supreme  Court  held 
that  the  Legislature  had  tne  right  to  regulate  it,  because  it  was  a  busi- 
ness devoted  to  a  public  use.  Now,  whether  we  insert  it  or  not,  the 
L^islature  has  the  power. 

Mb.  cross.  Mr.  Chairman:  In  answer  to  this  interruption,  I  have 
to  say  that  I  have  studied  the  Elevator  eases  with  great  care,  and  I 
understand  why  the  ruling  was  made  as  it  was.  It  was  because  the 
prosperity  of  the  whole  Northwest  depended  upon  that  case.  Let  me 
amplify  what  I  mean.  In  Chicago  there  was  a  system  of  elevators  in 
connection  with  the  system  of  railroads.  A  man  shipped  a  carload  of 
wheat  to  Chicago;  that  carload  of  wheat  was  sampled  by  a  Commis- 
sioner; when  sampled  by  the  Commissioner,  the  wheat  was  dumped 
into  a  bin  of  the  same  grade  of  wheat — grade  one,  two,  or  three, 
as  the  case  may  be.  Then  when  the  man  went  to  get  bis  carload 
of  grain,  he  could  not  get  his  own  grain ;  he  could  simply  get  a 
carload  of  grain  out  of  tbe  same  class  of  wheat  into  which  they  said 
bis  had  been  dumped.  He  cuuld  not  see  where  it  had  been  dumped, 
and  he  could  not  ship  to  A,  B,  or  C.  He  could  ship  bis  grain  and  it 
went  into  whatever  elevator  the  railroad  chose  to  dump  it.  Now, 
sir,  these  companies,  and  the  elevators  themselves,  attempted  to  take 
control  of  private  property,  and  to  do  it  by  such  rules  as  they  saw  fit  to 
adopt,  and  hence  tne  Supreaie  Court  of  the  United  States  said  that  they 
would  protect  the  public  good.  I  do  not  pretend  to  say  that  the  Supreme 
Court  of  the  United  States  ever  did  intend  to  say  that  the  Legislature 
could  fix  the  price  which  A,  B,  or  C  could  charge  for  his  commodities  or 
for  his  services.  No  power  in  the  State  has  a  ri^ht  to  say  that  a  man 
shall  work  for  one  dollar  a  day.  If  we  can  do  thi8,Ve  can  say  that  tbe 
State  can  corral  Mr.  Grace,  and  say  that  he  shall  work  for  a  dollar  a 
day.  We  do  not  want  anything  of  that  kind  in  the  Constitution.  I  do 
not  believe  that  any  member  of  this  Convention  does.  In  this  State  we 
have  graneer  stores.  They  produce  eggs,  sugar,  tea,  etc  If  we  adopt 
this  amendment  we  wilf  make  it  mandatory  on  the  Legislature  to  say 
what  the  price  shall  be  that  they  may  charge  for  their  commodities. 
This  word  "commodities"  should  be  defined  by  those  gentleman  who 
put  it  into  this  section,  and  so  also  should  tbe  word  "  services,"  and 
if  we  add  to  it  this  word  "persons,"  we  shall  make  something  monstrous 
in  the  way  of  a  Constitution.  To  say  that  the  Legislature  shall  regulate 
by  law  and  shall  limit  the  charges  to  be  charged  for  services  performed 
b^  persons,  and  commodities  furnished  by  persons,  would  be  something 
ridiculous,  and  I  cannot  consent  to  it. 

BEMABKS  or  MB.  MCCALLCU. 

Mb.  McCALLUM.  Mr.  Chairman  :  The  section  reported  by  the  com- 
mittee does  not  folly  define  the  terms,  but  it  is  just  as  good  liecause  the 
word  corporation,  as  defined  by  section  thirty-three  of  our  Constitution, 
is  this:  "The  term  corporations,  as  used  in  this  article,  shall  be  con- 
strued to  include  all  associations  and  joint  stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  indiviauals 
or  partnerships."  It  is  apparent  how  words  have  a  tendency  to  throw 
the  whole  section  into  ridicule.  I  do  not  entirely  agree  with  the  prop- 
osition which  has  been  presented  here,  that  the  Constitution  of  the 
State  of  California  can  confer  no  power  upon  the  Legislature.  At  any 
rate,  I  believe  that  it  can  practioUly  confer  power  in  this  view.  After 
all  that  has  been  said  about  what  has  been  decided  by  the  Supreme 
Court  of  the  tJnited  States,  it  is  a  fact,  that  the  Supreme  Court  of  Cali- 
fornia has  not  expressly  passed  upon  these  questions.  The  decisions  of 
the  Supreme  Court  of  the  United  States  are  not  necessarily  authority  in 
the  State  of  California,  in  cases  arising  in  our  State  Courts.  It  is  argu- 
ment, it  IS  reason  for  such  decision.  I  suppose  were  we  to  insert  in  the 
Constitution  of  the  State,  that  the  Legislature  shall  have  the  power  to 
do  some  certain  things,  that  no  Court  in  tbe  State  of  California  would 
ever  go  behind  that  declaration  in  the  Constitution;  and  that  is  one 
reason,  perhaps,  why  this  should  be  asserted  as  to  the  power ;  but  so  far 
as  the  phraseology  of  this  section  is  concerned  it  expresses  more — that 
is,  it  says  that  the  Legislature  sKall  pass  laws  for  the  regulation,  limita- 
tion, etc,  and  the  provision  agreed  upon  in  the  Bill  of  Rights,  declares 
that  tbe  provisions  in  this  (institution  shall  be  mandatory,  and  in  no 
case  directory.  Then  here  is  a  mandatory  expression  to  the  Legislature. 
I  will  assume,  however,  that  the  Legislature  has  this  power,  which  it 
has  been  decided  by  the  Supreme  Court  of  the  United  States  to  possess. 
In  that  view  it  is  unnecessary  to  assert  it  in  this  section.  The  theory 
hervtofore  upon  which  it  was  argued  that  corporations  could  be  regu- 
lated as  to  their  charges,  was,  at  least  so  far  as  understood  in  California, 
generally,  because  they  were  corporations ;  and  it  was  under  that  clause 
of  section  thirty-one,  article  four,  which  gave  the  right  to  alter  or  repeal 
the  Acts  under  which  corporations  were  organized,  that  that  authority 
was  claimed.  In  the  case  decided  by  tbe  Supreme  Court  of  the  United 
States  it  seems  to  proceed  mainly  upon  another  ground,  because  the 
servioes  perfilrmed  or  the  commodities  furnished  were  a  public  use. 
Now,  if  we  insert  the  words  " persons  or,"  before  the  worn  "corpora- 


tions," as  suggested  by  tbe  gentleman  from  Stanislaus,  there  would  be 
some  embarrassing  questions  arising  as  to  what  might  be  deemed  public 
use  when  furnished  by  persons;  but  when  furnished  by  corporations 
we  have  that  authority,  and  there  is  reason  why  it  should  be  exercised, 
for  the  two  following  reasons :  First — Because  corporations  are  for  the 
public  use ;  next,  because  the  services  performed  and  the  commodities 
furnished  arc  by  corporations,  which,  as  I  have  said,  include  all  asso- 
ciations and  joint  stock  companies  havine  any  of  the  powers  or  priv- 
ileges of  corporations  not  possessed  by  individuals  or  partnerships.  If 
this  committee  seriously  would  desire  to  adopt  such  a  proposition  as  that 
which  has  been  suggested  here,  it  had  better  be  done  by  a  separate  sec- 
tion. I  hope  that  the  friends  of  this  proposition,  and  I  certainly  regard 
it  as  a  very  important  one,  frill  stand  by  the  proposition  as  it  has  been 
presented.  I  confess  that  my  preference  would  have  been  to  specifically 
nanft  every  great  conioration  which  we  recognize  as  a  monopoly.  I 
have  thought  upon  this  subject  a  good  deal,  and  can  think  of  none 
except  gas  companies,  water  companies,  and  the  telegraph  companies. 
That  includes  all  the  great  corporations,  and  my  preference  would  have 
been  to  have  inserted  them  in  general  terms. 

Mb.  smith,  of  Fourth  District.  Are  not  the  words  "public  use" 
well  understood  in  the  Courts? 

Mb.  McCALLUM.  I  think  so.  Well,  I  will  not  say  to  what  extent 
they  are  understood  in  this  country, 

Mb.  SMITH,  of  Fourth  District.  Would  not  that  prevent  objection 
in  this  case? 

Mb.  McCALLUM.  I  think  that  while  tbe  words  "public  use"  are 
pretty  well  understood,  that  there  are  questions  that  might  arise  which 
would  be  very  questionable.  I  believe  in  Europe  the  "public  use"  has 
been  held  \io  extend  to  the  furnishing  of  bread,  to  the  price  of  loaves  of 
bread,  as  well  as  to  the  weight  of  loaves.  At  any  rate  there  is  no  neces- 
sity of  embarrassing  our  action  here  by  inserting  such  a  proposition. 

Mb.  ROLFE.  '&>  jau  think  the  Legislature  should  regulate  and 
limit  the  charges  which  this  carriage  manufacturing  company  shall 
charge  for  their  carriages  and  wagons? 

Mr.  McCALLUM.  I  think  not  Whether  that  would  be  the  effect 
of  the  present  section  or  not  I  am  not  prepared  to  say;  but  to  avoid 
that,  and  to  avoid  all  questions  of  that  kind,  I  hope  that  my  fellow  del- 
egates, if  they  agree  with  me  upon  that  proposition,  will  yet  restore  the 
original  proposition,  so  that  so  far  as  commanding  the  Legislature  is  con- 
cerned, we  shall  specify  the  corporations  that  we  refer  to — water  com- 
panies, gas  companies,  and  telegraph  companies.  I  do  not  mean  by 
water  companies  the  companies  furnishing  to  the  cities  and  towns  alone. 
but  to  all  water  companies  throughout  the  State  which  come  under  the 
general  head  of  corporations,  as  aefiped  in  section  thirty-three,  of  arti- 
cle four,  of  our  present  Constitution.  That  is  my  judgment  about  it, 
and  it  would  avoid  all  these  embarrassing  questions  which  may  arise. 

BIIIABKB  or  MB.  MCFABLAMD. 

Mr.  McFARLAND.  Mr.  Chairman:  What  is  the  object  of  this  section 
twenty-eight?  If  it  has  any  object  at  all,  the  object  is  to  regulate  any 
persons  who  may  acquire  a  monopoly  either  of  some  of  the  natural 
resources  of  the  country  or  of  some  ousiness.  Now,  sir,  what  is  the  dif- 
ference whether  that  monopoly  is  in  the  bands  of  a  corporation,  joint 
stock  company,  or  individual.  Some  gentlemen  have  an  idea  that  a 
large  class  of  work  cannot  be  done  without  the  formation  of  corpora- 
tions. That  is  not  so  at  all.  Let  us  take  the  ordinary  case  of  a  water 
company.  We  all  kno\rtbat,  under  the  laws  of  this  State,  parties  who 
first  appropriate  the  water  of  a  stream  on  the  public  domain  own  it,  and 
there  is  no  power  to  take  it  away  except  b;^  the  power  of  eminent 
domain.  Now,  suppose  a  company  got  possession  of  some  water  right — 
and  it  must  not  necessarily  bo  a  corporation — they  can  supply  a  town  as 
an  ordinary  partnership  or  as  an  individual.  If  you  pass  a  law  of  this 
kind,  they  can  transfer  their  property  to  private  individuals,  and  they 
can  go  on  with  their  monopoly  the  same  as  before.  Now,  sir,  if  you 
intend  to  regulate  things  or  that  kind,  why  not  regulate  tbem  in  the 
hands  of  private  individuals  as  well  as  in  the  hands  of  corporations. 
You  might  say  there  is  no  necessity  for  this  section  at  all,  so  far  as  the 
Legislature  having  the  power  is  concerned;  that  all  laws  may  be 
amended  or  repealed.  Of^  course,  the  power  to  amend  a  corporation  law 
is  limited.  That  is  tbe  decision  of  the  Courts.  That  is  the  law  as 
announced  on  this  floor — that  under  the  general  law,  reserving  tbe 
power  to  amend  or  repeal  a  general  corporation  law,  you  may  regulate 
it  in  any  way,  if  you  can  regulate  it  to  any  extent. 

Mr.  McCALLUM.  In  the  case  of  water  companies — simple  com- 
panies, not  incorporated — I  ask  if  they  do  not  come  within  the  defini- 
tion of  our  Constitution? 

Mb.  McFARLAND.    Certainly  not. 

Mr.  McCALLUM.  "The  term  corporations,  as  used  in  this  article, 
shall  be  construed  to  include  all  associations  and  joint  stock  companies 
having  any  of  the  powers  and  privileges  of  corporations  not  possessed  by 
individuals  or  partnerships." 

Mb.  McFARLAND.  I  would  like  to  know  what  powers  of  a  corpora- 
tion Booth  k  Company,  of  this  city,  have?  An  ordin&ry  partnership 
has  none  of  the  peculiar  powers  of  a  corporation.  What  powers  have  an 
ordinary  partnership  or  association  not  having  any  special  privileges? 
What  powers  have  they  that  are  akin  at  all  to  corporations?  None 
whatever!  Now,  sir,  a  great  many  of  the  water  companies  in  this  State 
are  owned  by  individuals,  with  none  of  the  powers  of  corporations,  and 
those  that  are  incorporated  could  easily  disincorporate.  Supposing  we 
adopt  this  section,  leaving  out  the  word  "persons,"  and  a  water  company 
that  has  an  exclusive  property  chooses  to  sell  out  to  individuals,  and 
disincorporate.  Where  are  you  then?  They  own  the  water  that  sup- 
plies the  town,  but  they  own  it  as  individuals.  You  cannot  regulate 
them  under  this  law  at  all,  sir;  unless  you  can  do  it  under  the  general 
doctrine  of  the  Elevator  cases,  and  then  you  can  do  it  without  this.    As 
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the  geotleman  from  Lob  Angeles  gays,  if  we  can  do  it  under  the  Eleva- 
tor cases  there  is  no  necessity  of  this  provision. 

Mk.  HOWARD.  I  do  not  oppose  ita  being  put  in.  I  am  in  favor  of 
its  being  put  in. 

Me.  SlcFARLAND.  If  you  are  going  to  say  that  the  Legislature 
shall  regulate  corporations  that  enjoy  monopolies,  why  not  apply  that 
to  persons  as  well  as  corporations?  The  individuals  can  do  the  same 
thing  in  their  individual  capacity  just  as  well  as  the  cor|ioration3.  A 
corporation  is  nothing  more  than  an  individual  formed  under  a  general 
law;  for  instance,  with  the  power  to  sue  and  be  sued.  That  is  alwut  all 
there  is  of  it.  Now,  under  the  law  as  it  stands  you  can  regulate  corpora- 
tions to  your  heart's  content,  but  you  cannot  regulate  individuals  or 
ordinary  partnerships.     Now,  if  you  are  going  l»  do  this  thing,  why  not 

f)ut  in  persons  or  individuals?  then  you  are  in  a  position  whenever  they 
lave  conducted  a  business  in  which  there  is  a  public  use,  as  they  ilid  in 
the  Elevator  cases,  you  can  regulate  them.  If  vou  leave  it  as  it  is  you 
will  find  that  nearly  all  the  corporations  in  tlie  country  will  convey 
their  property  to  individuals,  and  be  out  of  reach  of  the  Legislature. 

Mb.  McOdXNELL.  Mr.  Chairman:  I  move  to  amend  by  striking 
out  all  after  the  figures,  "  twenty-eight,"  in  the  first  line.  I  nope  that 
we  will  not  incor|)orate  this  in  the  Constitution.  It  is  entirely  unneces- 
sary. I  hope  that  the  whole  thing  will  be  stricken  out.  The  Legisla- 
ture possesses  power  sufficient  to  regulate  any  abuses  that  may  exist  in 
relation  to  these  matlers,and  I  think  the  whole  section  should  l>c  stricken 
out,  and  I  hope  that  it  will  be. 

Mu.  STED.VIAN.  Mr.  Chairman:  I  now  move  the  previous  question 
on  the  pending  amendments. 

The  main  question  was  ordered. 

Tbk  CHAIRMAN.  The  first  question  is  on  the  adoption  of  the 
amendment  olTured  -by  the  gentleman  from  Stanislaus,  Mr.  Schell,  to 
insert  before  the  word,  "  corporations,"  the  words,  "  persons  or." 

A  division  was  called  for. 

The  question  was  put  and  there  were  45  ayes  and  30  noes. 

Tbk  CHAIRMAN.  There  is  no  quorum  voting.  There  is  evidently 
a  quorum  present.  Those  in  favorof  the  amendment  will  rise  and  stand 
until  counted.     All  the  members  are  requested  to  vote. 

The  amendment  was  adopted  by  a  vote  of  44  ayes  to  3.1  noes. 

The  CHAIRMAN.  The  question  recurs  on  the  motion  of  the  gentle- 
man from  Sacramento  to  strike  out  section  twenty-eight. 

Mb.  McCALLUM.  I  rise  to  a  point  of  order.  Having  inserted  some 
amendments  it  is  not  in  order  to  strike  out. 

TuK  CHAIRMAN.  The  ('hair  entertains  no  doubt  in  the  world  that 
the  motion  to  strike  out  is  in  order. 

The  motion  prevailed  on  a  division,  by  a  vote  of  56  ayes  to  22  noes. 

Thb  CHAIR.MAN.     The  section  is  stricken  out. 

Mb.  .JOHNSON.    Is  a  substitute  in  order  now? 

Mb.  McCALLUM.  I  give  notice  that  I  will  on  to-morrow  move  to 
reconsider  the  vote  by  which  the  section  was  stricken  out. 

Thk  CHAIRMAN.    Tho,Secretary  will  read  section  twenty-nine. 

TAXATION   OF  OOBTOBATmNg. 

The  SECRETARY  read: 

Skc.  29.  Dues  from  corporations  shall  be  secured  by  such  individual 
liabilities  of  the  corporators  and  other  means  as  may  be  prescribed  by 
law.  The  property  of  corporations  now  existing,  or  hereafter  created, 
shall  forever  bo  subject  t«  taxation,  the  same  as  the  property  of  indi- 
viduals, and  the  franchises  of  such  corporation?  shall  bo  assessed  at  their 
actual  cash  value,  and  taxed  accordingly. 

Mb.  GREOG.  Mr.  Chairman :  This  section,  sir,  is  almost  the  identi- 
cal section  two  of  the  article  on  corporations  repotted  by  the  committee. 
I  move  to  strike  it  out. 

Mb.  HOWARD.    I  second  the  motion. 
■     The  question  was  put,  resulting  in  45  ayes  and  31  noes. 

The  CHAIRMAN.     No  quorum  voting.    Gentlemen  will  please  vote. 

The  (luestion  was  again  put. 

Thk  CHAIRMAN.     No  quorum  voting. 

Mb.  Mct'ALLUM.  There  are  a  number  of  us  not  voting.  If  he 
refers  to  section  two  of  the  article  on  corporations,  it  is  not  a  similar 
section.     We  do  not  vote  because  we  think  there  is  a  misapprehension. 

Mr.  SMITH,  of  Fourth  District.  It  should  be  in  the  article  on  taxa- 
tion. 

Mb.  GREGG.  That  is  where  it  belongs;  one  part  in  the  article  on 
corporations  and  the  other  in  the  article  on  taxation. 

Mb.  EDGKRTON.  This  section  says:  "dues  from  corporations  shall 
be  secured  by  such  individual  liabilities  of  the  corporators  and  other 
means  as  may  be  prescribed  by  law.  The  property  of  corporations  now 
existing,  or  hereafter  created,  shall  forever  be  subject  to  taxation,  the 
same  as  the  property  of  individuals,  and  the  franchises  of  such  cor- 
porations shall  be  assessed  at  their  actual  cash  value,  and  taxed  accord- 
ingly." I  believe  that  the  proi)er  place  for  that  is  in  the  report  of  the 
Committee  on  Revenue  and  Taxation.  It  is  considered  there  and  set 
forth  in  detail.  I  do  not  see  why  it  should  be  in  a  provision  relating  to 
the  Legislature. 

Mb.  schell.  Mr.  Chairman:  It  appears  that  we  cannot  get  a  quo- 
rum to  vote  upon  any  of  these  propositions.  I  understood  the  Chair  to 
say  that  there  was  no  quorum  voting.  For  one,  I  do  not  desire  to  sit 
here  unless  we  have  got  a  quorum,  and  therefore  I  move  that  the  Com- 
mittee rise  and  report  progress. 

Thk  CltAIRMAN;  The  Chair  will  put  the  question  again.  There 
is  a  way  to  ascertain  whether  there  is  a  quorum  present  or  not. 

Mb.  BARBOUR.  The  gentleman  from  Alamraa  says  there  seems  to 
be  a  misapprehension.  I  will  call  attention  to  sections  two  and  three, 
with  the  amendments  adopted  by  the  Committee  of  the  Whole  in  con- 
sidering the  report  of  the  Committee  on  Corporations  other  than  Muni- 
cipal. I  call  nis  attention,  then,  to  the  report  of  the  Committee  on 
Revenue  and  Taxation.    They  cover  the  ground  of  the  taxation  of  the 


property  of  corporations  more  fully  than  is  done  in  section  twenty-nine. 
That  is  the  proper  place  to  deal  with  the  subject,  and  I  do  not  see  the 
necessity  of  wasting  our  time  upon  it  here. 

Mr.  cross.  Mr.  Chairman :  I  understand  that  these  subjects  are 
fully  covered  by  provisions  in  other  articles.  This  is  not  the  place  to 
determine  what  shall  and  what  shall  not  be  taxed.  Ip  this  article  we 
are  trying  to  define  the  powers  of  the  Legislative  Department.  We  are 
not  taxing  property  in  this  part  of  the  Constitution.  That  is  the  reason 
why  I  vote  to  strike  this  out. 

Mb.  McCALLUM.  I  think  it  right  now.  It  belongs  to  that  depart- 
ment. 

The  chairman.  The  question  is  on  the  motion  to  strike  out  section 
twenty-nine. 

The  motion  prevailed  on  a  division,  by  a  vote  of  68  ayes  to  12  noes. 

Thk  chairman.  The  section  is  stricken  out.  The  Secretary  will 
read  section  thirtv. 

Thr  secret A'RY  read : 

Src.  30.  The  term  corporations,  as  used  in  tliis  article,  shall  l>« 
construed  to  include  all  associations  and  joint  stock  companies  having 
anv  of  the  powers  or  privileges  of  corporations  not  possessed  by  individ- 
uals or  partnerships.  And  all  corporations  shall  have  the  right  to  sue, 
and  shall  be  subject  to  be  sued  m  all  Courts,  in  like  cases  as  natural 
persons. 

Mb.  terry.  That  is  the  same  as  section  four  of  the  article  on  cor- 
porations.   I  move  it  be  stricken  out. 

The  motion  prevailed. 

Tbk  chairman.    The  Secretary  will  read  section  thirty-one. 

BANK   charters. 

The  secretary  read: 

Sko.  31.  The  Legislature  shall  have  no  power  to  pass  any  Act  grant- 
ing any  charter  for  banking  purposes,  but  associations  may  be  formed 
under  general  laws  for  the  deposit  of  gold  and  silver  and  other  lawful 
money  of  the  United  States;  but  no  such  association  shall  make,  issue, 
or  put  in  circulation  any  bill,  check,  ticket,  certificate,  promissory  note, 
or  other  paper,  or  the  paper  of  any  bank,  to  circulate  as  money. 

Mb.  TEURY.    I  move  that  be  stricken  out. 

The  motion  prevailed. 

The  chairman.    The  Secretary  will  read  section  thirty-two. . 

PAPEB   MONET. 

Tbe  secretary  read : 

Sec.  32.  The  Legislature  of  this  State  shall  prohibit,  by  law,  any 
person  or  persons,  Association,  company,  or  corporation,  from  exercising 
the  privileges  of  banking  or  creating  paper  to  circulate  as  money. 

Mb.  GREGG.    I  move  that  section  be  stricken  out. 

The  motion  prevailed. 

The  chairman.    The  Secretary  will  read  section  thirty-three. 

mabilitt  or  stockholdebs. 

The  secretary  read: 

8eo.  33.  Each  stockholder  of  a  corporation  or  joint  stock  association 
shall  be  individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred  while  he  was  a  stockholder. 
and  the  Trustees  or  Directors  of  such  corporation  or  association,  ond 
each  of  them,  shall  be  responsible  individually  for  the  misappropriation 
by  the  officers  thereof  of  the  funds  or  deposits  of  such  corporation  or 
association. 

Mb.  TERRY.  That  is  provided  for  in  section  three  of  the  article  on 
corporations.     I  move  that  it  be  stricken  out. 

The  motion  prevailed. 

The  CHAIRMAN.    The  Secretary  will  read  section  thirty-feur. 

MONICIPAL   INDEBTEDNESS. 

The  SECRETARY  read: 

Sec.  34.  It  shall  be  the  duty  of  the  Legislature  to  provide,  by  gen- 
eral laws,  for  the  organization  of  city,  town,  and  county  governments, 
and  for  assessing  and  collecting  taxes  for  tbe  support  of  the  same ;  pro- 
vided, that  no  city,  city  and  county,  town,  or  county,  shall  ever  incur  a 
debt  which,  together  with  existing  indebtedness,  shall  exceed  two  |>er 
cent,  of  the  assessed  value  of  the  property  therein.  Such  value  shall 
be  ascertained  from  the  assessment  roll  for  State  and  cqunty  purposes 
made  immediately  previous  to  incurring  such  indebtedness;  provided, 
however,  that  a  city,  city  and  county,  town,  or  counter,  may  borrow 
money  under  and  in  accordance  with  the  following  conditions  and  lim- 
itations in  addition  to  any  other  conditions  and  limitations  contained  in 
the  Constitution,  namely:  The  debt  must  be  for  some  single  work  or 
object  only,  and  must  be  authorized  by  a  resolution  passed  by  a  vote  of 
three  fourths  of  all  the  members  elected  to  the  Board  of  Supervisors, 
Common  Council,  or  local  Legislature.  Such  resolution  shall  also  dis- 
tinctly specify  the  single  work  or  object  for  which  the  debt  is  to  bo 
created,  and  the  amount  of  the  debt  authorized,  and  shall  contain  pro- 
visions for  a  sinking  fund,  to  meet  the  same  at  maturity,  and  requiring 
at  least  ten  per  cent,  of  the  princi{ial  to  be  annually  raised  by  taxation 
and  paid  into  the  Sinking  Fund.  Such  resolution  shall  not  take  effect 
until  it  shall  be  ratified  at  an  election  held  in  said  city,  city  and  county, 
county,  or  town,  at  which  no  other  matter  is  voted  upon,  and  which 
shall  be  held  within davs  after  the  passage  of  said  order  or  resolu- 
tion. The  Legislature  shall  make  such  laws  as  may  be  necessary  to 
provide  for  holding  such  election  and  ascertaining  the  result  thereof. 

Mb.  TERRY.    I  move  to  fill  the  blank  by  inserting  "  thirty." 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  adopted. 

REUARES   OF   MR.   SCHELL. 

Mr.  schell.  Mr.  Chairman:  It  seems  to  me  that  that  subject 
properly  comes  within  the  report  of  the  Committee  on  City,  County, 
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and  Township  Organiiations.  That  committee  haTe  already  made  their 
report,  and  in  that  report  thev  have  covered  every  proposition  contained 
in  this  section.  It  seems  to  me  that  this  is  an  improper  place  for  this 
section.  The  report  of  the  Committee  on  City,  County,  and  Township 
Organizations  has  fully  covered  all  the  points,  and  I  have  no  doubt  Tvill 
be  satisfactory  to  every  member  of  this  Convention ;  and  it  seems  to  me 
that  it  should  properly  come  within  the  report  of  that  committee. .  I 
move  that  the  section  be  stricken  out. 

Ma.  T£BRY.  Mr.  Chairman :  This  is  a  very  good  section  and  ought 
to  be  adopted.  It  does  not  make  any  difference.  If  it  happens  to  be  in 
the  wrong  place,  as  I  do  not  think  it  is,  the  Committee  on  Revision  and 
Adjustment  can  put  it  in  its  proper  place.  I  think  it  a  good  provision 
to  put  a  limitation  upon  the  power  of  local  legislation  to  run  in  debt 
upon  the  people  and  the  taxpayers.  The  fact  that  this  is  incorporated  in 
another  report  makes  no  difference.  I  do  not  know  whether  the  points 
are  covered  or  not,  as  I  have  not  got  them  here.  I  do  not  think  that  is 
a  reason  for  striking  it  out;  it  may  be  a  reason  for  postponing  it. 

BXHAKIS  OV  VR.  BAQRa. 

Mb.  HAGER.  Mr.  Chairman :  The  report  of  the  Committee  on  City, 
County,  and  Township  Organisations  covers  the  whole  proposition 
reported  in  this  section.  A  committee  was  appointed  by  this  Conven- 
tion, the  title^f  which  is  Committee  on  City,  County,  and  Township 
Organizations.  Ifow,  this  section  says:  "It  shall  be  the  duty  of  the 
Legislature  to  provide,  by  general  laws,  for  the  organization  of  city, 
county,  and  town  governments."  That  is  the  very  subject-matter  that 
was  referred  to  the  Committee  on  City,  County,  and  Township  Organi- 
zations, and  of  course  if  this  should  be  adopted  it  would  cover  substan- 
tially the  report  that  has  been  made  by  the  Committee  on  City,  County, 
and  Township  Organizations.  The  report  of  the  committee  is  number 
five  hundred  and  twenty-one,  and  I  suppose  the  members  have  it  upon 
their  desks.  By  referring  to  it  it  will  be  seen  that  everything  relating 
to  counties,  cities,  and  townships,  is  embraced  in  that  report.  It  takes 
in  city  governments,  county  governments,  and  consolidated  city  and 
county  governments,  and  provides  for  township  governments.  Section 
four  provides  that  the  Legislature  shall  establish  a  system  of  county 
governments,  which  shall  be  uniform  throughout  the  State.  In  regara 
to  cities  it  provides  for  their  government  by  general  laws,  and  it  pro- 
vides a  government  for  townsnipa  whenever  the  Legislature  shall  see  fit 
to  authorize  the  organization  of  townships.  Then  it  contains  a  limita- 
tion upon  indebtedness. 

Mb.  FREUD.    Where  does  it  provide  a  limitation? 

Mb.  HA6ER.  There  are  a  great  many  sections  to  this  report;  take 
section  twenty,  it  says : 

"  Sec.  20.  Ko  county,  city,  town,  township.  Board  of  Education,  or 
school  district,  shall  incur  any  indebtedness  or  liability  in  any  manner, 
or  for  any  purpose,  exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  them  respectively  for  such  j[ear,  without  the  assent  of  two 
thirds  of  the  voters  thereof  at  an  election  to  be  held  for  that  purpose; 
and  in  cases  requiring  such  assent  no  indebtedness  shall  be  incurred 
(except  by  a  county,  to  erect  a  Court  House  or  Jail)  to  an  amount, 
excluding  existing  indebtedness,  in  the  aggregate  exceeding  fite  per 
centum  on  the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  aseeasment  next  before  the  last  assessment  for  State  and  county 
purposes  previous  to  the  incurring  such  indebtedness,  and  unless,  before 
or  at  the  time  of  incurring  such  indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the 
payment  of  the  principal  thereof  within  forty  years  from  the  time  of 
contracting  the  same." 

The  committee  decided  to  insert  the  word  "forty;"  originally  it  was 
"thirty."  The  point  to  be  submitted  to  the  Convention  is  simply  this : 
Theoommittee  appointed  by  the  Convention  to  take  into  consideration  this 
proposition — all  these  things  that  relate  to  the  government  of  cities,  coun- 
ties, and  townships — having  reported  upon  the  same,  I  suppose  that  we 
could  consider  the  merits  of  that  report  in  discxiasing  the  proposition 
here  presented  by  the  Committee  on  Legislative  Department.  I  do  not 
say  that  it  is  not  within  the  province  of  the  Committee  on  Legislative 
Department  to  go  as  far  as  they  have  gone,  but  I  do  say  that  the  first 
paragraph  in  section  thirty-four,  "  It  shall  be  the  duty  of  the  Legislature 
to  provide  by  general  laws  for  the  organization  of  city,  town,  and  county 
governments,"  is  comprehensive  enough  to  take  in  the  whole  scope  of 
the  duties  of  the  committee  on  that  subject;  I  therefore  think  that  this 
matter  had  better  be  deferred — this  section  thirty-four — until  the  report 
of  the  committee  on  the  subject  is  taken  up  for  consideration,  and  if 
there  is  anything  in  section  thirty-four  which  the  Convention  would 
prefer  to  that  which  is  contained  in  tl^  report  of  the  committee  on  that 
subject  it  can  be  adopted.  I  suggest,  therefore,  that  section  thirty-four 
be  not  considered  by  the  Convention  at  the  present  time. 

RIXABKS  or  HB.  BASBODR. 

Mb.  BABBOtTB.  Mr.  Chairman :  I  hope  that  the  motion  to  strike 
out  will  prevail.  So  far  as  relates  to  the  sections  which  have  been 
stricken  out  are  concerned,  it  will  be  noticed  that  under  the  arrange* 
inents  of  subjects  in  the  old  Constitution  these  matters  in  reference  to 
corporations,  banking,  etc.,  came  under  the  head  of  the  legislative 
department,  and  they  were  properly  enough  considered  by  the  Gonimit- 
tee  on  Legislative  Department;  but  I  think  the  Committee  on  Legisla- 
tive Department  trenched  upon  the  ground  of  the  Committee  on  City, 
County,  and  Township  Organizations.  That  committee  has  presented  a 
Tcrjr  full  report,  and  it  seems  to  me  that  the  proper  time  to  consider  this 
■object  will  be  when  that  report  comes  up.  I  hope  the  motion  will 
prevail. 

SKHASIS  OF   HB.   TBRBT. 

Kb.  TERRY.  Mr.  Chairman:  It  has  occurred  in  the  introduction 
•nd  reference  of  the  propositions  which  have  been  submitted  to  the  Con- 
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vention,  that  the  same  subject-matter  has  been  referred  to  more  than 
one  committee.  In  some  of  the  propositions — I  think  the  proposition  of 
Mr.  Laiue — the  whole  subject  of^  legislative  department  was  referred  to 
the  Committee  on  Legislative  Department.  Some  of  them  referred  to 
corporations;  some  of  them  refemd  to  municipal  and  other  indebted- 
ness; some  ofthem  to  the  power  of  municipalities.  As  they  were  referred 
to  the  committee  the  members  of  the  committee  thought  it  was  their 
duty  to  report  upon  them,  without  any  intention  of  trenching  upon  the 
ground  of  any  other  committee.  They  simply  report  to  the  Convention 
their  ideas  upon  the  subjects  referred  to  tnem  oy  the  Convention.  I 
have  no  objection  to  defenng  this  section  thirty-four  until  the  report  of 
the  Committee  on  City,  County,  and  Township  Organizations  is  taken 
up,  but  I  do  object  to  having  it  stricken  out,  because  I  think  it  is  more 
full  and  explicit,  and  throws  more  safeguards  around  the  interests  of 
municipalities  and  counties  than  the  section  reported  by  the  Committee 
on  City,  Coun^,  and  Township  Organizations.  We  provide  here  a  rule 
under  which  a  city,  county,  or  town  may  .borrow  money;  that  it  must 
be  for  some  single  object;  and  we  provide  for  a  sinking  fund.  I  think 
the  section  should  be  adopted  by  the  Convention.  I  do  not  care  whether 
it  is  adopted  while  we  are  considering  the  report  of  the  Committee  on 
Legislative  Department,  or  whether  it  is  adopted  when  we  consider  the 
report  of  the  Committee  on  City,  County,  and  Township  Organizations. 
I  oppose  the  motion  to  strike  it  out,  but  have  no  objection  to  the  motion 
of  Mr.  Hager  to  postpone  it. 

Ms.  8CHELL.  I  believe  that  Mr.  Hager  did  not  make  the  motion, 
but  if  be  will  make  it  as  an  amendment  to  my  motion,  I  will  accept  it. 

Mb.  hager.  Mr.  Chairman :  I  have  no  objection,  as  I  stated,  to 
having  any  recommendation  of  the  Committee  on  Le^slative  Depart- 
ment considered  in  connection  with  this  report  when  it  is  taken  up.  I 
think,  as  a  matter  of  respect  to  the  committee,  that  it  should  not  be 
stricken  out,  but  deferred.  I  have  no  objection  to  that.  I  move  as  an 
amendment  to  the  motion,  that  instead  of  striking  out  the  section  we 
defer  action  upon  it  until  the  report  of  the  Committee  on  City,  County, 
and  Township  Organizations  is  taken  up  for  consideration. 

Mb.  SCHELL.    I  accept  the  amendment. 

Mb.  hager.  The  Committee  of  the  Whole  will  report  that  they 
have  deferred  action  upon  this  section  thirty-four  until  the  report  of  the 
other  committee  is  taken  up. 

Mb.  lewis.  Is  not  the  section  passed;  is  it  not  passed  by  the 
Chairman  ? 

Tbz  chairman.    Section  thirty-four  is  now  before  the  committee. 

Mb.  lewis.  It  seems  to  me  that  the  section  had  better  be  passed, 
and  then  let  it  take  its  chances. 

Mb.  SCHELL.    I  withdraw  the  motion. 

Mb.  smith,  of  Fourth  District  I  would  suggest  that  it  would  be 
in  order  to  move  as  an  amendment  to  withdraw  this  section  from  the 
report  and  consider  it  in  connection  with  the  report  of  the  Committee 
on  City,  County,  and  Township  Organizations.  It  seems  to  me  that  it 
is  out  of  place  in  this  article.  It  seems  to  me  that  system  and  order 
would  require  that  this  be  placed  in  the  article  on  city,  county,  and 
township  organizations. 

Mb.  hager.  Mr.  Chairman :  I  presume  that  the  proper  motion 
would  be  that  the  committee  report  to  the  Convention  that  they  have 
deferred  action  on  section  thirty-four,  and  recommend  that  it  be  recon- 
sidered in  connection  with  the  report  of  the  Committee  on  City,  County,* 
and  Township  Organizations.  That  will  be  the  report  of  the  Committee 
of  the  Whole  to  the  Convention,  and  the  Convention  will  so  determine. 

Mb.  smith,  of  Fourth  District.  That  would  not  withdraw  it  from 
this  article. 

Mb.  BROWIf.  Mr.  Chairman :  It  appears  to  me,  sir,  that  this  Com- 
mittee of  the  Whole  has  rather  resolved  itself  into  a  Committee  of 
Revision  and  Adjustment.  Now,  when  there  is  anything  before  this 
body  from  one  committee,  and  it  is  correct  in  principle,  although  it  may 
be  supposed  that  there  is  something  from  another  committee  that  covers 
the  same  ground,  I  do  not  think  it  fair  in  this  body  to  propose  to  state 
that  that  ^und  is  entirely  covered,  and  for  us  to  take  action  upon  it. 
I  am  convinced  that  when  anything  comes  from  a  committee  that  it  is 
our  duty  to  act  upon  it,  and  afterwards  if  it  covers  the  ground  that  the 
report  of  another  committee  has  covered,  the  Committee  on  Revision 
and  Adjustment  will  regulate  it.  But  I  am  convinced  that  we  cannot 
do  it  properly  in  the  Committee  of  the  Whole.  It  may  be  that  the 
Committee  on  City,  County,  and  Township  Organizations  has  something 
equally  as  good  as  this,  and  it  may  be  better,  but  it  takes  up  more  time 
to  investigate  and  talk  over  the  matter,  than  it  would  to  discuss  the 
section  and  dispose  of  it.  I  would  be  in  favor  of  going  through  with 
this  report. 

Mb.  McCONNELL.    Mr.  Chairman  :  I  move  the  previous  question. 

Trb  chairman.  This  Committee  of  the  Whole  is  bound  to  go 
through  with  the  whole  report.  We  can  postpone  it  temporarily.  The 
only  other  way  that  it  can  be  got  at  is  by  rising  and  recommending  the 
Convention  to  refer  it. 

Mb.  belcher.  Mr.  Chairman :  I  move  that  the  section  be  stricken 
out.  When  the  other  report  conies  up  it  can  be  amended  by  inserting 
this  section  if  the  committee  so  desire.  There  is  qo  necessity  of  acting 
upon  it  here,  because  it  can  be  acted  upon  then  although  it  be  stricken 
out  here. 
Mb.  terry.  Can  it  be  offered  in  connection  with  any  other  report? 
Thk  chairman.     Undoubtedly  it  can. 

Mb.  hager.  If  we  strike  the  section  out  it  will  come  up  for  con- 
sideratiou  in  full  Convention  just  the  same  as  now.  I  think  the  best 
way  would  be  to  strike  it  out. 

Thr  chairman.    The  question  is  on  the  motion  to  strike  out  sec- 
tion thirty-four. 
The  motion  prevailed. 
Thr  chairman.    The  Secretary  will  read  section  thirty-five. 


Digitized  by 


Google 


818 


I)E:BAt£S  AND  PHOCEEDlNGS 


MondaV, 


KLKCTIONS  BY  TBI  LKOISLATVBK. 

Thk  secretary  read : 

"Sko.  35.  In  all  elections  by  the  Legislature  the  members  thereof 
shall  vote  viva  voce,  and  the  votes  shall  be  entered  on  the  Journal." 

Thk  chairman.  There  beinf;  no  amendment  to  section  thirty-five, 
the  Secretary  will  read  section  thirty-six. 

THK  OINIBAL  APPKOPBUTIOM  BILL. 

Thk  secretary  read : 

Sic.  36.  The  ^neral  appropriation  bill  shall  contain  no  item  or 
items  of  appropriation  other  than  such  as  are  required  to  pay  the 
salaries  of  the  State  ofiScers,  the  expenses  of  the  government  and  of  the 
institutions  under  the  exclusive  control  and  management  of  the  State. 

Mb.  STEDMAN.    Mr.  Chairman:   I  send  up  an  amendment. 

Thk  SECRETARY  read: 

"Amend  by  adding  'and  such  aid  as  may  be  granted  to  private  insti- 
tutions conducted  for  the  support  and  maintenance  of  orphans,  half 
orphans,  abandoned  children,  or  aged  persons  in  indigent  circum- 
stances.' " 

Mr.  STEDMAV.  Mr.  Chairman:  The  reason  I  oflTer  that  amend- 
ment is  in  order  that  there  may  be  no  conflict  between  this  section  and 
section  twenty-two,  which  provides  that  money  can  be  drawn  from  the 
treasury  for  the  support  of  these  orphans;  and,  Mr.  Chairman,!  want  to 
give  the  Legislature  the  power  in  this  section  to  place  it  in  the  general 
tippropriation  bill,  where  it  should  be. 

Ms.  BEERSTECHER.  Mr.  Chairman:  Mr.  Wilson's  amendment 
covers  the  whole  ground.  It  states  that  nothing  contained  in  any  other 
portion  of  the  Constitution  shall  interfere  with  the  carrying  out  of  the 
section  allowing  the  appropriation  to  orphans.  It  is  sufficiently  compre- 
hensive. 

Mr.  STEDMAN.  Mr.  Chairman:  I  consulted  with  Mr.  Wilson,  and 
Mr.  Wilson  thought  that  it  did  not  provide  for  it.  In  fact,  he  originated 
that  amendment,  and  I  promised  him  to  ofTer  it  in  his  absence,  and  if 
he  had  not  done  it,  I  should  have  offered  some  such  amendment. 

Mr.  EDOERTON.  Mr.  Chairman :  There  is  no  conflict  between  this 
section  as  it  now  stands,  and  the  amendment  adopted  the  other  day  to 
section  twenty-two.  This  section  is  limited  expressly  to  the  general 
appropriation  bill,  and  it  is  generally  understood  that  that  bill  should 
be  confined  to  appropriations  to  the  State  government ;  but  as  it  now 
stands,  there  is  no  conflict  at  all.  So  far  as  Mr.  Wilson  is  concerned,  he 
called  my  attention  to  it,  and  upon  that  suggestion  he  said  that  he 
thought  the  section  should  stand. 

Mr.  STEDMAN.    lie  wrote  that  amendment  himself. 

Mr.  McFARLAND.  Mr.  Chairman:  I  would  like  to  ask  the  gentle- 
man from  Sacramento,  if  this  section  was  adopted,  if  it  would  not  be  an 
entire  limitation  against  passing  any  appropriation  at  all  except  for  the 
expenses  of  the  government? 

Mr.  EDGERTON.  Not  at  all.  There  is  nothing  in  the  section  but 
what  is  limited  to  the  general  appropriation  bill.  That  phrase,  "gen- 
eral appropriation  bill,"  controls  the  whole  section.  The  last  appropri- 
ation bill  embraces  appropriations  for  various  charitable  purposes — for 
the  orphans,  etc.  All  these  appropriations  should  be  in  the  nature  of 
special  appropriations,  and  ought  not  to  be  combined  in  any  instance 
with  the  apfiropriations  for  the  State  government. 

RKHABES   or   MB.    WIST. 

Mr.  WEST.  Mr.  Chairman :  The  member  from  Sacramento  has  very 
correctly  stated  the  nature  of  the  general  appropriation  bill.  It  is  a  bill 
which  should  appropriate  money  for  the  institutions  of  the  State  fixed 
by  law.  The  special  appropriation  bills  include  those  items  that  are  not 
definitely  fixed,  and  there  is  a  large  number  which  are  not  definitely 
fixed,  and  they  are  usually  reported  in  all  legislative  bodies  in  a  different 
bill.  They  include  all  appropriations,  the  amount  of  which  is  not  fixed 
by  law.  It  would  be  entirely  improper  to  place  this  in  this  section,  and 
from  this  consideration :  that  the  amount  to  be  allowed  to  these  different 
institutions  is  optional  with  the  Legislature,  and  each  case  being  con- 
tingent upon  their  judgment,  they  will  recommend  what  special  amount 
shall  be  allowed  to  this,  that,  or  the  other  institution,  "rherefore  they 
will  properly  be  placed  in  a  special  appropriation  bill. 

BEMARKS   or   MB.    BOOEBTOX. 

Mb.  EDGERTON.  Mr.  Cbairman :  I  call  the  attention  of  the  author 
of  this  amendment  to  the  fact  that  the  section  limits  the  appropriations 
in  the  general  appropriation  bill  to  the  salaries  of  the  State  officers,  the 
expenses  of  the  general  government,  and  of  the  institutions  under  the 
exclusive  control  and  management  of  the  State.  That  includes  the  insane 
asylums,  the  State  prisons,  and  Normal  School,  etc.  But  the  difficulty 
has  been  found  in  every  session  of  the  Legislature  that  I  have  been  a 
member  of,  that  some  person  will  want  an  appropriation  for  this  charity, 
and  another  for  another  charity,  and  they  combine  and  clog  legislation 
in  reference  for  the  appropriations  for  purely  governmental  purposes. 
This  section,  as  it  now  stands,  is  eminently  proper,  and  would  prohibit 
such  special  appropriations  as  were  contemplated  by  the  amendment 
that  was  adoptM  the  other  day  being  put  in  the  general  appropriation 
bill.    I  think  the  section  should  stand  as  it  is. 

BEMABKS   or   MB.   BILBOBN. 

Mb.  HILBORN.  Mr.  Chairman:  It  seems  to  me  that  it  is  immaterial 
whether  the  section  stands  or  falls.  In  section  sixteen  we  have  intro- 
duced an  amendment  which  does  away  with  the  objections  which  the 
gentleman  from  Sacramento  has  pointed  out.  It  is  true  that  it  is  cus- 
tomary to  load  down  the  general  appropriation  bill  with  various  appro- 
pif^tions  not  connected  with  the  expenses  of  State  government,  but  there 
IS  an  excellent  provision  embraced  in  section  sixteen,  that  the  Governor 
at  the  time  of  signing  a  bill  may  object  to  any  of  the  items,  and  the 
appropriation  so  objected  to  shall  not  take  effect  unless  passed  over  the 


Governor's  veto.  That  removes  that  objection,  and  makes  this  section, 
it  seems  to  me,  absolutely  unnecessary.  It  makes  no  odds,  whether  the 
appropriations  are  in  one  appropriation  bill,  or  whether  they  are  in 
special  appropriation  bills,  for  if  the  Governor  does  not  approve  of  any 
special  appropriation  he  can  strike  it  out.  Under  the  former  rule  they 
could  group  their  appropriations  and  got  them  into  the  general  appro- 
priation bill  which  was  passed  near  the  close  of  the  session,  and  the 
Governor  had  to  sign  it  or  else  have  a  special  session  of  the  Legislature. 
If  that  condition  of  affairs  was  continued,  it  would  be  proper  that  this 
section  thirty-six  should  be  in  the  Constitution,  but  since  the  Governor 
has  the  right  to  strike  out  any  particular  item  of  the  appropriation,  I 
cannot  see  any  reason  for  putting  this  section  thirty-six  in  the  Con- 
stitution. 

Mb.  LARKIN.  Mr.  Chairman:  I  perfectly  agree  with  the  gentle- 
man from  Sacramento.  This  section  is  as  it  should  be.  It  should  not 
be  left  to  the  Governor  to  determine  this  question.  This  section  will 
preclude  him  from  having  that  power.     This  puts  a  limit  upon  the 

?;eneral  appropriation  bill,  by  saying  that  it  shall  contain  nothing  except 
or  the  support  of  the  government.  This  is  in  the  interests  of  legisla- 
tion.   It  is  one  of  the  most  important  sections  we  have  acted  upon. 

BIMABIS   OF   MB.   BABBT. 

Mb.  BARRY.  Mr.  Chairman:  I  hope  this  amendment  will  be 
adopted.  While  it  might  be  true,  as  the  gentleman  from  Sacramento, 
Mr.  Edgerton,  intimates  that  it  is  already  sufficiently  covered  by  section 
twenty-two,  and  that  this  is  somewhat  in  the  nature  of  special  appro- 
priations, that  is,  the  objects  to  be  attained  by  the  amendment  to  section 
twenty-two  which  the  committee  very  wisely  and  properly  adopted,  yot 
I  think,  in  order  to  make  assurance  doubly  sure,  it  would  be  well  to 
adopt  this  amendment.  I  believe  that  the  committee,  when  tbey 
adopted  the  amendment  to  section  twenty-two,  were  of  the  opinion  that 
special  appropriation  should  be  granted  to  these  charitable  institutions, 
l/hat  being  the  case,  1  presume  they  are  still  of  the  same  opinion,  and 
if  they  are  to  make  this  matter  safe  and  to  provide  that  these  appropri- 
ations may  be  considered  to  be  included  in  the  general  appropriation 
bills  of  the  Legislature,  then  it  would  be  well  to  adopt  this  amendment. 
In  constitution  making  we  cannot  have  matters  too  clear.  It  ought  to 
be  so  clear  that  there  would  be  no  question  about  it  whatever.  It  should 
be  BO  in  law  making  of  any  kind.  That  has  been  the  great  trouble 
with  the  Legislature  in  many  cases.  The  laws  were  too  ambiguous  and 
it  was  rather  difficult  to  ascertain  what  the  law  makers  intended  by  a 
certain  section  of  a  law.    If  we  adopt  this  it  removes  all  doubt. 

REMARKS  or  MR.  TIMMIM. 

Mb.  TINNIN.  Mr.  Chairman:  The  object  evidently  of  the  commit- 
tee in  getting  up  this  section  was  to  protect  the  State  appropriations  of  this 
State.  Now,  of  course,  every  one  knows  that  the  appropriations  for  the 
pay  of  State  officers  is  a  matter  that  cannot  be  avoided.  There  most  be 
money  appropriated  to  run  the  Stale  government.  Now,  when  that 
bill  comes  up  in  the  Legislature  these  institutions  that  are  demanding 
aid  from  the  State  come  forward,  through  their  friends  in  the  Legisla- 
ture, and  ask  for  appropriations  in  the  general  appropriation  bill.  One 
institution  wants  one  sum,  and  another  another,  ana  so  on,  and  they 
get  their  friends  in  the  Legislature  to  demand  that  these  appropriations 
be  included,  or  they  will  fail  to  appropriate  anything  for  the  sustenance 
of  the  State  government.  It  is  only  necessary  for  me  to  call  attention 
to  the  last  moments  of  the  last  Legislature.  The  appropriations  were 
all  tacked  on  to  the  general  appropriation  bill,  and  those  who  were  in 
control  said  to  the  Legislature:  "You  must  vote  this  enormous  appro- 
priation or  we  will  not  let  you  have  anything  to  run  the  State  Govern- 
ment." And  the  Legislature  was  for  a  number  of  hours  placed  in  that 
ridiculous  predicament  that  they  were  conipelled  to  observe  the  will 
of  the  lobby  or  call  an  extra  session  of  the  Legislature.  I  say  this  sec- 
tion should  be  allowed  to  stand. 

Mr.  HILBORN.  Would  not  that  be  entirely  cured  by  section  nine- 
teen, lines  fourteen  and  fifteen? 

Mr.  TINNIN.  I  propose  that  the  appropriation  to  pay  the  salaries 
of  State  officers  and  the  expenses  of  State  government  shall  stand  alone. 
This  body  has  voted  to  pay  a  certain  amount  to  the  orphans.  Suppose 
they  come  here  and  tack  their  appropriations  on  to  the  general  appro- 
priation bill,  and  compel  the  Legislature  to  pay  them  or  call  an  extra 
session.    I  hope  the  section  will  stand  as  it  is. 

BEMARKS  or  MB.   HAOEB. 

Mb.  HAGER.  Mr.  Chairman :  I  hope  the  section  will  remain  exactly 
as  it  is,  and  I  will  briefly  state  my  reasons.  Now,  the  section,  as  drawn, 
relates  exclusively  to  the  general  appropriation  bill;  not  to  special 
appropriation,but  to  the  general  appropriation  bill.  Itsays:  "Thegen- 
eral  appropriation  bill  shall  contain  no  item  or  items  of  appropriation 
other  than  such  as  are  required  to  pay  the  salaries  of  the  State  officers, 
the  expenses  of  the  government,  and  of  the  institutions  under  the 
exclusive  control  and  management  of  the  State." 

Now,  that  is  the  general  appropriation  bill ;  it  must  be  acted  upon  and 
passed  by  itself.  It  should  not  be  cumbered  up  with  extraneous  matter 
that  would  delay  its  passage  until  the  last  moments  of  the  session.  This 
section  does  not  prevent  the  Legislature  from  passing  any  special  appro- 
priation bill.  All  that  has  been  said  in  re^rd  to  the  Governor  having 
power  to  veto  certain  items  in  a  bill  applies  to  a  special  appropriation 
bill  as  well  as  to  the  general  appropriation  bill.  The  vice  is  not  oecause 
something  improper  may  get  into  an  appropriation  bill  and  that  the 
Governor  may  not  veto  it — that  is  not  the  trouble,  but,  as  has  been  said, 
there  is  a  contest  in  the  Legislature  in  regard  to  the  appropriation  bill 
by  loading  it  down  with  improper  appropriations  and  endangering  the 
whole  bill.  I  have  been  compelled,  sometimes,  to  vote  for  the  general 
appropriation  bill  when  I  have  disapproved  of  a  great  many  of  the  items 
in  it.    By  this  section  wc  get  rid  of  this  trouble  at  once.    The  general 
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appropriation  bill  is  preseated,  providing  for  all  the  necessary  exjjenses 
of  the  Slate,  and  then  let  all  special  appropriation  bills  come  up  after- 
wards, or  at  any  time,  on  theirmerite.and  the  members  may  vote  for  it  or 
against  it,  and  then  the  Governor  may  veto  it  if  be  chooses.  Now,  look  at 
appropriation  bills  of  the  Congress  of  the  United  States.  Mora  bad 
measures  have  been  gotlen  through  Congress  in  that  way  than  in  any 
other;  why,  they  even  admit  a  State  into  the  Union  in  a  general  appro- 
priation bill.  The  admission  of  the  State  of  California  was  under  the  gen- 
eral appropriation  bill,  and  the  bill  delayed  the  progress  of  that  session  of 
Congress  until  the  time  for  adjournment  bad  passed  by  several  hours — that 
was  in  eighteen  hundred  and  forty-nine — just  because  it  came  in  in  an 
improper  plac«.  The  purpose  is  that  the  appropriation  bill  here  should 
stand  by  itself,  and  contain  only  appropriations  for  the  expenses  of  the 
State  government.  Suppose  this  section  was  not  adopted,  or  this  amend- 
ment should  prevail,  some  one  would  come  to  the  Legislature  and  ask  for 
an  appropriation  for  a  canal  for  draining  lands  here,  and  another  for  a 
canal  there,  and  by  combinations  they  get  it  into  the  general  appro- 
priation bill — yoo  are  compelled  to  vote  against  the  whole  measure  or 
else  yon  hftve  got  to  vote  for  it  with  these  provisions  in  it  Now,  if 
there  is  any  merit  in  a  proposition  let  it  stand  by  itself,on  its  own  merits, 
and  not  come  up  in  tae  general  appropriation  bill.  I  hope  that  this 
amendment  will  oe  voted  down,  not  for  the  purpose  of  depriving  the 
orphan  asylums  of  appropriations,  if  the  Legislature  see  fit  to  make 
them,  but  that  they  may  stand  upon  their  merits  in  a  special  appropri- 
ation bill,  and  that  they  should  not  come  up  in  the  general  appropriation 
bill  that  relates  only  to  the  expenses  of  the  State  goTemment. 

KIUASKS   OF   VB.   TKRBT. 

Mb.  TEBBY.  Mr.  Chairman :  The  reason  for  the  adoption  of  this 
section  as  it  stands  has  been  given  by  the  gentleman  from  Sacramento, 
and  the  gentleman  from  Trinity.  Now,  if  the  amendment  proposed  is 
adopted  It  places  it  in  the  power  of  a  combination  in  the  Legislature  to 
prevent  the  passage  of  the  general  appropriation  bill,  unless  they  can 
Lave  whatever  provision  they  please,  no  matter  how  extravagant,  for 
the  support  of  the  orphans,  half  orphans,  abandoned  children,  and  aged 
persons  in  indigent  circumstances.  That  is  just  what  we  desire  to  avoid. 
The  gentleman  from  Solano  refers  to  section  sixteen.  Section  sixteen 
oBen  no  remedy  at  all.  The  theory  of  our  Constitution  is  that  the  leg- 
islative power  IS  reposed  in  Ihe  Senate  and  Assembly.  If  the  Legisla- 
ture, not  wishing  to  defeat  an  appropriation  bill,  would  include  in  it  a 
larger  amount  of  subsidies  than  they  ought  to  give  for  the  support  of 
these  institutions,  the  Governor  may  disapprove  it,  says  the  gentleman. 
But  the  Governor  may  not  disapprove  it.  We  are,  in  that  caae,  having 
the  will  of  the  Governor  and  a  certain  faction  of  the  Legislature,  who 
have  forced  the  Legislature  into  the  adoption  of  their  measures  against 
the  express  will  of  the  majority  of  the  Legislature.  Now,  there  is  no 
sort  of^difiSculty  in  the  Legislature  providing  by  law  for  the  support  of 
orphans,  half  orphans,  abandoned  children,  and  aged  persons  in  indigent 
circumstances,  in  a  law  by  itself,  which  will  stand  upon  its  own  bottom, 
and  rest  upon  its  own  merit.  That  is  all  that  anybody  ought  to  require. 
Tlie  general  appropriation  bill  ought  always  to  be  confined  simply  to 
the  neoeasarpr  expenses  of  running  the  government,  and  the  support  of 
the  institutions  which  are  exclusively  under  the  management  of  the 
State.  In  that  way  there  is  nobody  interested  in  making  them  more  or 
less  than  the^  should  be.  There  is  nobody  interested  in  adding  on  to 
an  appropriation,  or  in  detracting  from  it,  because  the  salaries  are  pro- 
vided by  law,  and  the  expenses  are  ascertained  before  the  appropriation 
bill  is  poned.  To  be  snre,  a  great  many  of  the  objections  to  the  present 
node  of  conducting  legislation,  have  been  done  away  with  by  the  clause 
prohibiting  special  legislation ;  but  that  does  not  do  away  with  the  whole 
eviL  We  will  have,  as  we  know,  strong  outside  influence  brought  upon 
the  Legislature  for  the  purpose  of  increasing  the  amount  of  these  appro- 
priations. They  started  out  with  twenty-five  dollars  and  thirty  dollars; 
they  then  got  up  to  fifty  dollars,  and  seventy-five  dollars,  and  now  it  is 
leveoty-five  dollars  and  one  hundred  dollars;  and  they  may  come  to 
the  Le^lature  and  ask  two  hundred  dollars  and  three  hundred  dollars. 
If  thev  ask  it  and  are  entitled  to  it,  if  they  show  any  reason  why  they 
should  have  it,  then  the  Legislature  can  give  it  to  them ;  but  we  do  not 
want  it  in  their  power  to  come  forward  and  say,  your  general  appropri- 
ation bill  shall  not  pass  unless  you  will  appropriate  two  hundred  dollars 
apiece  for  half  orphans,  and  three  hundred  dollars  amece  for  orphans. 
Let  them  get  their  appropriation  in  a  bill  by  itself.  The  bill  can  pro- 
vide for  aid  in  the  support  of  oiphans  cared  for  in  these  institutions,  and 
let  the  general  appropriation  bill  perform  only  its  legitimate  object,  that 
is,  carrying  on  the  running  expenses  of  the  government,  and  paying  the 
salaries  of  its  officers. 

BIMASKS  or  MB.   BOLFK. 

Mb.  R0LF£.  Mr.Ohairman:  Gentlemen  arein  favorofthisamend- 
ment  because  they  think  it  will  b«  a  benefit  to  the  orphans.  Now,  I 
am  just  as  strongly  in  favor  of  allowing  the  Ijegislature  to  appropriate 
money  to  aid  in  the  support  of  orphans  as  an^  gentleman  on  tnis  floor. 
I  woold  be  the  last  man  to  do  anything  which  would  prohibit  that. 
But  gentlemen  who  are  in  favor  of  adopting  this  amendment,  seem  to 
forget  that  it  cuts  both  ways.  Now,  as  has  been  illustrated  here,  there 
might  be  a  small  faction  that  could  compel  the  Legislature  to  attach  on 
to  the  general  appropriation  bill  an  exorbitant  amount  for  the  support 
of  orphans.  That  is  so;  but  while  they  could  do  that,  they  could,  on 
the  other  hand,  compel  a  majority  of  the  Legislature  to  only  allow  the 
orphans  a  very  insignificant  amount  before  they  would  allow  the  gen- 
eral appropriation  bill  to  go  through.  Therefore,  I  am  in  favor  of  let- 
tine  the  general  appropriation  bill  stand  on  its  own  merits,  and  the 
orphan  appropriation  liill  stand  upon  its  own  merits.  And,  as  for 
making  this  doubly  sure,  I  think  we  have  alreadymade  it  sure  enough. 
I  am  in  fevor  of  it,  but  why  reiterate  it  beret  Why,  if  it  is  sure,  what 
il  the  use  of  making  it  doubly  sureT 

Mb.  HOWARD.    I  move  the  previous  question. 


The  main  question  was  ordered. 

Tbx  chairman.    The  question  is  on  the  adoption  of  the  amend- 
ment oSered  by  the  gentleman  from  San  Francisco,  Mr.  Stedman. 
The  amendment  was  rejected. 
Tai  CHAIRMAN.    The  Secretary  will  read  section  thirty-seven. 

OBAXra  T0*BLIOIOCS  SOCiniBS. 

The  secretary  read: 

Sic.  37.  Neither  the  Legislature,  nor  any  county,  dty  and  county, 
township,  school  district,  or  other  municipal  corporation,  shall  ever 
make  an  appropriation,  or  pay  from  any  public  fund  whatever,  or  grant 
anything  to  or  in  aid  of  any  religious  sect,  church,  creed,  or  sectarian 
purpose,  or  help  to  support  or  susUiin  any  school,  college,  nniversitr, 
uoapital,  or  other  institution  controlled  by  any  religious  creed,  church, 
or  sectarian  denomination  whatever;  nor  shall  any  grant  or  donation  of 
personal  property  or  real  estate  ever  be  made  by  the  State,  or  any  city, 
city  and  county,  town,  or  other  municipal  corporation,  for  any  religious 
creed,  church,  or  sectarian  purpose  whatever. 

Mb.  stedman.    Mr.  Chairman :  I  send  up  an  amendment. 

Thi  secretary  read : 

"  Insert  in  section  thirty-seven,  line  seven,  after  the  word  'whatever,' 
as  follows :  '  Except  as  otherwise  provided  in  this  Constitution.' " 

Mb.  freeman.    I  send  up  an  amendment. 

Thb  secretary  read : 

"Amend  section  thirty-seven,  by  adding  thereto;  'Nothing  in  this 
section  contained  shall  prohibit  the  granting  of  aid  by  the  State  to  insti- 
tutions or  associations  for  the  maintenance  of  orphans,  half  orphans, 
abandoned  children,  or  indigent  persons,  although  such  institutions  or 
associations  beunderthe  control  of  some  religious  sect  or  association .' " 

Mb.  STEDMAN.  Mr.  Chairman :  I  have  no  objection  to  that  except- 
that  it  is  not  concise  enough.  I  think  that  the  amendment  I  have 
offered  covers  it.  We  have  provided  in  section  twenty-two  that 
the  Legislature  shall  have  power  to  appropriate  money  to  these  various 
institutions.  My  amendment  to  this  section  is  to  add:  "Except  as 
otherwise  provided  in  this  Constitution,"  that  is,  in  section  twenty-two. 
I  think  that  covers  it  amply. 

Mr.  EDGERTON.  I  would  ask  the  gentleman  if  that  is  not  Mr. 
Wilson's  amendment. 

Mb.  STEDMAN.    That  don't  make  any  difference. 

Mb.  EDGERTON.  Well,  perhaps  it  might  make  a  good  deal  of 
difference. 

Mb.  STEDMAN.    The  committee  have  the  power  to  vote  it  down. 

beicabks  or  ub.  rasiHAK. 

Mr.  freeman.  Mr.  Chairman  :  I  doubt  whether  the  amendment 
proposed  by  the  ^ntleman  from  San  Francisco  is  sufficiently  specific. 
We  have  one  section,  it  is  true,  section  twenty-two,  which  authorizes  aid 
to  be  granted  to  orphan  asylums.  Now,  we  have  here  another  section, 
which  prohibits  any  aid  being  granted  to  any  institution  under  the 
control  of  a  chureh.  Now,  it  seems  to  me  that  these  two  sections  stand- 
ing together  would  simply  mean  that  wo  might  grant  aid  to  orphan 
asylums,  provided  they  were  not  under  the  control  of  any  chureh  or 
sect.  It  seems  to  me,  therefore,  that  my  amendment,  or  one  more 
explicit  than  that  offered  by  the  gentleman  from  San  Francisco,  is  neces- 
sary to  harmonize  these  two  sections,  and  show  what  the  two  together 
mean. 

BEMABIS  or  KB.   lOOEBTOK. 

Mb.  EDGERTON.  Mr.  Chairman  :  I  call  the  attention  of  the  authors 
of  both  these  amendments  to  the  language  of  the  amendment  adopted 
to  section  twenty-two.  It  seems  to  me,  in  view  of  that,  that  no  amend- 
ment is  necessary.  It  reads:  "Provided,  that  notwithstanding  any- 
thing contained  in  this  or  any  other  section  of  this  Constitution,  the 
Legislature  shall  have  the  power  to  grant  aid  to  institutions  conducted 
for  the  support  and  maintenance  of  minor  orphans,  or  half  orphans,  or 
abandoned  children,  or  aged  persons  in  indigent  circumstances."  There 
is  no  necessity  for  either  of  these  amendments.  There  is  an  explicit 
provision  that,  notwithstanding  anything  contained  in  any  section  of 
this  Constitution,  the  Legislature  shall  have  that  power. 

BXMARKS   OF   UB.    HOWARD. 

Mb.  HOWARD.  Mr.  Chairman :  I  hope  that  the  amendment  of  the 
gentleman  from  Sacramento  will  not  be  adopted.  The  effect  of  it  is  to 
authorize  grants  of  money  and  donations  to  any  religious  society  that 
can  manage  to  connect  itself  with  an  asylum.  I  am  opposed  to  that. 
If  the  authors  of  the  American  revolution  achieved  anything,  or  one 
thing  more  particularly  than'  another,  it  was  the  separation  of  church 
and  State. 

Now,  sir,  I  am  opposed  to  all  measures  by  which  any  connection 
between  chureh  and  State  can  be  run  in.  What  is  the  effect  of  itT  Sup- 
pose a  Buddhist  church  establish  itself,  aa  has  been  threatened,  in  San 
FranciscoT  It  is  a  religious  sect.  Suppose  it  connects  itself  with  the 
support  of  orphans?  Then  the  Legislature  can  grant  to  it  donations  of 
money,  and  in  that  way  uphold  the  sect ;  and  so  with  every  other  sect. 
Suppose  that  the  Chinese — as  they  will  do  if  they  are  permitted  to  continue 
coming  here,  and  get  the  right  of  suffrage — connect  their  Joss  houses 
with  the  support  of  orphans,  or  charities  of  some  other  character?  Then 
the  Legislature  may  make  an  appropriation  to  support  a  Joes  house.  It 
seems  to  me  that  we  are  running  wild  on  this  subject.  We  ought  to 
take  care  that  we  do  not  infringe  upon  the  principles  of  the  American 
Government,  and  that  is  by  the  State  not  to  support  any  church  or  any 
religious  creed.  In  what  we  have  done  the  other  day,  we  have  gone  far 
enough,  God  knows,  and  let  us  stop  there.  It  seems  to  me  that  the 
proposition  that  you  will  support  a  church  because  it  connects  itself  with 
some  charity,  imperfectly  monstrous, and  this  Convention  ought  to  set  its 
face  against  it. 
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Mb.  TINNIN.  Mr.  Chairman :  I  think  this  subject  has  been  fully 
illuminated.    I  move  the  previous  question. 

The  main  question  wns  ordered. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Son  Francisco,  Mr.  Stedman. 

The  amendment  was  rejected.  , 

The  CUAIRMAX.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sacramento,  Mr.  Freeman. 

The  amendment  was  rejected. 

The  CHAIRMAN.    The  Secretary  will  read  section  thirty-eight. 

The  SECRETARY  read : 

Sec.  38.  The  Legislature  shall  have  no  power  to  give  or  to  lend,  or  to 
authorize  the  giving  or  lending  of  the  credit  of  the  State,  or  of  any 
county,  city  and  county,  city,  township,  or  other  political  corporation  or 
subdivision  of  the  State  now  existing,  or  that  may  hereafter  be  estab- 
lished, in  aid  of  or  to  any  person,  association,  or  corporation,  whether 
municipal  or  otherwise,  or  to  pledge  the  credit  thereof,  in  any  manner 
whatever,  for  the  payment  of  the  liabilities  of  any  individual,  association, 
municipal  or  other  corporation  whatever;  nor  shall  it  have  power  to 
make  any  grant,  or  authorize  the  making  of  any  grant  of  any  public 
money  of  thing  of  value  to  any  individuaT,  municipal  or  other  corpora- 
tion whatever;  and  it  shall  not  have  power  to  authorise  the  State,  or  any 
political  subdivision  thereof,  to  subscribe  for  stock,  or  to  become  a  stock- 
holder in  any  corporation  whatever. 

Mb.  SCHELL.  I  move  to  strike  out  the  section.  I  do  so  for  this 
reason,  that  in  the  article  on  corporations  which  hni  already  been  adopted, 
is  this  section :  "Sec.  13.  The  State  shall  not  subscribe  to  or  be  inter- 
ested in  the  slock  of,  or  in  any  manner  loan  its  credit  to  any  fiergon, 
company,  association,  or  corporation."  The  Committee  on  City,  County, 
and  Township  Organizations  have  reported  a  section  which  reads  as 
follows : 

"Sec.  14.  The  Legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public  or  municipal  corporations,  or  upon 
the  inhabitants  or  property  tnereof,  for  county,  city,  to%vn,  or  other 
municijml  purposes,  but  may,  by  general  laws,  vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
poses." 

Section  twenty-one  of  the  same  report  reads : 

"Sec.  21.  Ko  county,  city,  (own,  or  other  public  or  municipal  corpo- 
ration, by  a  vote  of  its  citizens  or  otherwise,  shall  become  a  subscriber 
to  the  capital  stock,  or  a  stockholder  in  any  corporation,  association,  or 
company,  or  make  any  appropriation  or  donation,  or  loan  ita  credit 
to,  or  in  aid  of,  any  person,  corporation,  association,  company,  or  insti- 
tution." 

That  section,  in  connection  with  the  section  already  adopted  by  this 
committee  in  the  article  on  corporations, covers  the  whole  subject-matter 
of  this  section  completely,  and  therefore  I  think  it  is  proper  to  strike  it 
out,  and  for  the  further  reason  that  the  subject-matter  would  more  prop- 
erly come  in  under  the  article  on  city,  county,  and  township  organiza- 
tions. So  far  as  the  State  matter  is  concerned,  it  is  providea  for  in  the 
article  on  corporations. 

Mr.  BARBOUR.    I  second  the  motion. 

REMABKS  or   MB.  TKSRT. 

Mb.  TERRY.  Mr.  Chainnan:  lean  find  no  place  more  appropriate 
for  limiting  the  power  of  the  Legislature  than  in  the  article  on  legisla- 
tive department.  I  can  find  no  committee  who  can  more  properly  report 
a  limitation  upon  the  power  of  the  Legislature  than  the  committee  who 
have  in  charge  that  portion  of  the  Constitution.  Now  this  section,  as 
reported,  is  simply  a  limitation  upon  the  power  of  the  Legislature;  that 
the  Legislature  shall  not  authorize  the  State,  or  any  county  in  the  State, 
to  do  certain  things.  It  comes  peculiarly  within  the  province  of  that 
committee,  and  was  reported  by  that  committee.  So  far  as  this  section 
of  Committee  on  Corporations  is  concerned,  I  will  say  that  when  that 
section  thirteen  was  read  I  did  offer  this  section  as  a  substitute  for  it.  It 
was  afterward  recommitted  to  the  committee,  and  I  think  that  it 
belonged  to  the  Committee  on  Legislative  Department.  It  does  not  cover 
the  provisions  of  this  section,  and  if  it  did  there  is  no  reason  why  this 
should  be  stricken  out.    This  reads: 

"  The  Legislature  shall  have  no  power  to  give  or  to  lend,  or  to  author- 
ize the  givmg  or  lending,  of  the  credit  of  the  State,  or  of  any  county, 
city  and  county,  city,  township,  or  other  political  corporation  or  sub- 
<Uvision  of  the  State  now  existing,  or  that  may  be  hereafter  established, 
in  aid  of  or  to  any  person,  association,  or  corporation,  whether  muni- 
cipal or  otherwise,  or  to  pledge  the  credit  thereof,  in  any  manner  what- 
ever, for  the  payment  of  the  liabilities  of  any  individual,  association, 
municipal,  or  other  corporation  whatever;  nor  shall  it  have  power  to 
make  any  grant,  or  authorize  the  making  of  any  grant,  of  any  public 
money  or  thing  of  value  to  any  individual,  municipal,  or  other  corpo- 
ration whatever;  and  it  shall  not  have  power  to  authorize  the  State,  or 
any  political  subdivision  thereof,  to  subscribe  for  stock,  or  to  become  a 
stockholder  in  any  corporation  whatever." 

It  is  a  limitation  upon  the  power  of  the  Legislature;  and  where  can 
it  be  more  properly  put  than  in  the  article  on  the  legislative  depart- 
ment If  the  section  is  a  good  one,  this  is  the  time  to  adopt  it,  and  this 
is  the  place  where  it  ought  to  be  put. 

BEHABKS  or  MR.  BELCHER. 

Mr.  belcher.  Mr.  Chairman :  It  seems  to  me  that  if  this  pro- 
vision is  to  be  found  in  the  Constitution  at  all,  it  should  be  found  here. 
The  (|uestion  might  arise  when  we  are  considering  the  power  of  muni- 
cipalities, as  to  whether  they  might  be  permitted  to  subscribe  for  stock 
in  any  corporation,  but  it  belongs  to  the  power  of  the  Legislature ; 
because  whatever  a  municipality  does  in  the  way  of  subscribing  for 
stock,  it  does  only  under  the  authorization  of  the  Legislature.  It  seems 
to  me  that  this)  section  ought  to  remain  here,  and  when  the  other  sec- 


tions covering  the  same  ground  are  reached  in  the  other  place,  they 
ought  there  to  be  stricken  out.    This  ought  to  stand. 

REMARKS  op'  MB.  LARKIX. 

Mr.  LARKIN.  Mr.  Chairman :  I  believe  it  wa<  the  general  under- 
standing that  if  this  section  was  adopted  when  we  came  to  it,  in  this 
report,  that  we  should  strike  out  the  section  in  the  article  on  corpora- 
tions when  it  was  taken  up  again.  It  was  conceded  by  a  large  number 
of  gentlemen  on  this  floor  that  this  limit  should  extend  in  some  section 
to  each  municipal  subdivision  in  the  State,  so  that  there  should  be  no 
doubt,  and  not  be  embodied  in  four  or  five  different  sections.  I  believe 
it  should  be  passed  as  it  is.  If  I  understand  this  matter  it  is  one  which 
belongs  in  the  article  on  legislative  department. 

REHABKS  or  MB.  CROSS. 

Mr.  cross.  Mr.  Chairman  :  This  article  is  the  very  place  in  which 
to  limit  the  power  of  the  legislature.  It  is  true  that  the  report  of  the 
Committee  on  Corporations  limits  what  the  State  may  do  in  regard  to 
loaning  its  credit  to  corporations,  but  this  section  goes  farther,  and  pro- 
vides what  the  State  may  not  do,  not  merely  in  aid  of  corporations,  but 
in  aid  of  city,  county,  township, and  other  political  organizations;  also, 
in  favor  of  individuals.  Kow,  if  we  should  strike  this  section  out,  a 
very  important  portion  of  this  provision  would  not  appear  anywhere  in 
this  Constitution.  It  seems  to  me  that  there  are  provisions  in  this  sec- 
tion that  are  not  contained  in  an}r  other  section. 

The  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Stanislaus,  Mr.  Schell,  to  strike  out  the  section. 

The  motion  was  lost. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  send  up  an 
amendment. 

The  SECRETARY  read : 

"  Insert  in  line  eleven,  after  the  word  'State,'  the  words  'or  of  any 
coupty ,  city  and  county,  or  other  political  corporation.' " 

Mr.  TERRY.  Is  that  any  more  comprehensive  than  "or  any  politi- 
cal subdivision  thereof?" 

The  chairman.    The  Chair  hears  no  second. 

Mr.  stedman.    I  second  it. 

Mr.  smith,  of  Fourth  District.  Under  the  decisions  of  the  Supreme 
Court,  as  I  understand  them,  that  does  not  mean  anything,  because  the 
subdivisions  of  the  State  heretofore  have  been  allowed  to  contribute  acd 
subscribe  to  the  stock  of  railroad  companies.  I  do  not  see  why  it  should 
be  left  out  here,  when  it  is  in  the  first  part  of  the  section. 

Mr.  HAGER.  Mr.  Chairman:  I  would  like  to  offer  an  amendment 
to  the  first  line,  and  make  it  conform  to  the  report  of  the  Committee  on 
City,  County,  and  Township  Organizations. 

The  SECRETARY  r«ad: 

"Amend  section  thirty-eight,  line  one,  by  inserting,  after  the  wor<l 
'  power,'  the  words  '  by  a  vote  of  the  electors  or  otherwise.' " 

Mr.  HAGER.    The  object  is 

The  CHAIRMAN.  The  gentleman's  amendment  is  not  in  order. 
There  is  another  amendment  pending.  The  vote  will  be  taken  on  that 
first. 

Mb.  smith,  of  Fourth  District.  Mr.  Chairman:  If  there  is  no  par- 
ticular reason  for  this  I  will  withdraw  the  amendment.  I  know  no 
reason  why  they  should  not  be  included  in  the  latter  part  of  the 
section. 

Mr.  terry.  The  reason  is,  that  the  whole  matter  is  covered  by  the 
words,  "or  any  political  subdivision  thereof."  That  is  broad  enough  to 
cover  them  all. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Kern,  Mr.  Smith. 

The  amendment  was  rejected. 

Mb.  HAGER.  Mr.  Chairman:  This  provides  that  the  Legislature 
shall  have  no  power  to  give  or  to  lend,  or  to  authorize  the  giving  or 
lending  of  the  credit  of  the  State,  or  of  any  county, city  and  county,  city, 
township,  or  other  political  corporation  or  subdivision;  but  the  Legis- 
lature might  authorize  a  county  or  city  by  a  vote  of  the  people  them- 
selves to  do  this  thing. 

Mb.  GREGG.  In  the  sixth  line  it  is  provided  for.  It  says  in  "any 
manner  whatever." 

Mr.  LEWIS.  Does  not  the  word  "authorize"  in  the  second  line 
cover  the  amendmentf 

Mr.  HAGER.  Perhaps  it  is  strong  enough;  I  do  not  know  but  th« 
section  is  strong  enough.    I  will  withdraw  my  amendment. 

Mr.  BART(.)N.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

liOSt. 

Mr.  HERRINGTON.    I  send  up  an  amendment. 

The  SECRETARY  read: 

"  Insert  in  line  eleven,  after  the  word  '  any,'  the  words '  municipality 
or.' 

Mr.  GREGG.    Is  there  any  political  subdivision  in  a  municipality  1 

Mr.  HERRINGTON.  Mr.  Chairman:  The  reason  I  propose  this 
amendment  is  because  we  all  understand  how  easy  it  is,  when  the  Court 
makes  up  its  mind  that  a  political  subdivision  of  a  State  might  possibly 
not  with  propriety  be  extended  to  a  municipality,  or  rather  that  a 
municipality  was  a  kind  of  political  subdivision  of'a  county,  that  they 
could  so  decide.  I  think  it  will  make  it  a  little  more  explicit,  because 
municipalities  are  carved  out  of  counties,  and  are  really  subdivisions  of 
a  subdivision;  and  as  long  as  that  course  has  been  pretty  general 
throughout  the  Constitution,  I  think  it  not  inadvisable  to  insert  that 
word,  so  as  to  make  it  definite  and  certain,  in  consequence  of  having 
made  use  of  the  word  in  another  provision  of  the  Constitution,  that  it 
was  really  intended  that  they  should  not  be  construed  as  a  political  subdi- 
vision. 

Mr.  HITCHCOCK.    I  move  the  previous  question. 
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Tbk  CHAIKUAK.  The  question  i»  on  the  adoption  of  tho  amend- 
ment. 

Thk  CH.4IRMAN.    The  Secretary  will  read  section  thirty-nine. 

Th«  secretary  read : 

Skc.  39.  The  Legislatare  shall  have  no  power  to  grant,  or  authorize 
any  county  or  raunicipal  authority  to  grant,  any  extra  comfiensation  or 
allowance  to  any  public  officer,  agent,  serrant,  or  contractor,  after  ser- 
vice has  been  rendered,  or  a  contract  has  been  entered  into  and  per- 
formed, in  whole  or  in  part,  nor  to  pay,  or  to  authorize  the  payment 
of  any  claim  hereafter  created  against  the  State,  or  any  county  or 
municipality  of  the  State,  under  any  agreement  or  contract  made  with- 
out express  authority  of  law;  and  all  such  unauthorized  agreements  or 
contracts  shall  be  null  and  void. 

Mb.  BARRY.  Mr.  Chairman :  I  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  mo  to  report  that  they  have  had  under  cousideration  the  report 
of  the  Committee  on  Legislative  Department,  have  made  progress,  and 
ask  leave  to  sit  again. 

NOTICK. 

Mb.  SHOEMAKER.  .Mr.  Chairman :  I  send  up  a  notice. 
The  SECRETARY  read: 

I  b*r«b]r  gire  notice  that  I  will  more  to  amend  Standing  Rale  Nombrr  Fifty-thren, 
bjttriking  therefrom  the  wordi  fallowing,  to  «Ht:  "Two  hundred  aud  fifty  copiM 
<Mr  the  file  for  each  day  ehall  he  printed.'' 

Laid  over  for  one  day. 

The  hour  having  arrived,  the  Convention  took  the  usual  recess  until 
two  o'clock  r.  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  ii.  President  Hoge  in 
the  chair. 

Roll  called  and  a  quorum  present. 

Me.  TERRY.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Legislative  Department. 

Mb.  STEDMAN.    I  second  the  motion. 

Mb.  VACQCJEHEL.  Mr.  President:  I  rise  to  a  question  of  privilege. 
I  want  to  explain  in  reference  to  a  resolution  published  in  various  news- 
papets  libeling  me. 

The  CHAIRMAN:    The  gentleman  will  have  leave. 

QVESTIOK  OF   rRIVILKGI. 

Me.  VACQUEREL.  Mr.  President:  I  regret  to  have  to  rise  before 
this  honorable  body  for  a  question  of  privilege,  but,  sir,  when  a  few  men 
try  to  dirty  my  name,  try  to  stain  my  honor,  I  would  be  a  coward  and 
a  man  unworthy  of  the  esteem  of  any  one  if  I  did  not  reply.  When  I 
see  men  who,  for  the  sake  of  ambitious  purposes,  want  to  stain  what  I 
hold  dearer  than  life,  I  declare  that  I  will  not  be  immolated  as  a  lamb. 
This  question,  I  want  it  well  understood,  is  not  one  of  party;  the  party 
i*  free  from  any  of  those  acts,  and  I  am  glad  to  state  it ;  it  is  a  personal 
a£bir — it  is  only  a  question  of  supremacy  of  a  few  men  over  a  few 
others.  But,  Mr.  President  and  gentlemen  of  the  Convention,  if  the 
men  that  have  been  the  cause  of  such  shameful  proceeding  have  lost  all 
sense  of  Justice,  I  am  determined  to  explain  myself  if  the  earth  itself 
was  to  give  way  beneath  my  feet,  and  I  should  fight  it  on  this  line  if  it 
took  alfmy  life.  I  hold,  sir,  a  letter  which  has  been  sent  to  me,  and  I 
wish  the  Secretary  would  read  it. 

The  SECRETARY  read  as  follows: 

Senate  Chambee,  December  21, 1878. 
A.  VACQDiazL,  KsQ.:  Dear  Sir:  In  accordance  with  a  reaolntion  paeeed  at  a 
meeting  of  the  Conatitiitlonai  Club,  held  Tfauraday  evening,  December  twentieth, 
eighteen  handred  and  Bcventy.eight,  yon  are  requested  to  attend  a  meeting  of  said 
tlnb  to  be  held  this  evening  at  room  fifty-nine,  ijtatn  Capitol,  and  show  cause,  if 
any,  why  you  acted  contrary  to  the  wishes  of  said  club  in  relation  to  the  election  of 
a  repreaentative  to  fill  the  vacancy  occasioned  by  the  death  of  B.  t.  Kenny. 
Respectfully, 

JAMES  N.  BXBTOlt,  President. 
J.  L.  fLTitit.  Secretary. 

Mb.  HOWARD.  I  rise  to  a  point  of  order,  sir;  that,  under  the 
authorities,  this  is  not  a  question  of  privilege.  I  read  from  the  Law  and 
Practice  of  Legislative  Assemblies,  by  Cusning,  section  fifteen  hundred 
and  three : 

"  It  has  accordingly  been  decided,  in  that  assembly,  that  the  following 
subjects,  among  others,  may  be  entertained  therein  as  matters  of  privi- 
lege— that  is  to  say,  questions  relating  to  the  right  of  members  and  dele- 
gates to  be  qualifiea — including,  of  course,  their  credentials — namely : 
members  who  are  duly  returned,  but  were  not  present  at  the  organiza- 
tion of  the  house ;  members  entitled  to  seats  by  the  determination  of  a 
controverted  election, and  members  returned  to  fill  vacancies;  questions 
affecting  the  right  of  members  to  their  seats,  whether  existing  in  the 
shape  of  charges  contained  in  a  petition,  or  in  resolutions  reported  by 
the  Committee  On  Elections,  or  otherwise,  and  pending  in  the  house; 
questions  relating  to  the  character  or  conduct  of  members — as,  for  exam- 
ple, resolutions  to  censure  or  expel  a  member ;  the  right  of  a  member  to 
defend  himself  against  the  charge  in  a  petition  lying  on  the  table;  the 
report  of  a  select  committee  for  investigating  certain  charges  against  a 
member;  a  complaint  of  one  member  against  another  for  a  supposed 
ioaalt  in  the  house,  for  words  used  by  tho  former  in  debate;  and  in  con- 
sidering and  returning  the  letter  of  a  public  offloer  containing  injurious 
reflections  upon  a  member  for  words  used  by  him  in  debate;  questions 
relating  to  the  conduct  of  fiersons  in  the  employment  of  the  house — as, 
for  example,  a  resolution  to  dismiss  one  of  its  printers  for  charging  a 


member  with  falsehood,  or  to  expel  a  reporter  from  the  house  for  giving 
a  false  and  scandalous  account  of  a  debate;  questions  relating  to  the 
general  or  aggregate  privileges  of  the  house—  as,  for  example,  the  remon- 
strance of  a  foreign  diplomatic  agent,  to  one  of  the  heads  of  departments, 
on  the  passing  of  a  certain  bill  of  Congress;  a  common  report  that  mem- 
bers had  been  threatened  by  a  mob;  resolution  fSr  correcting  the  Journal 
when  it  is  not  made  up  according  to  the  facts,  and  the  correction  relates 
to  some  matter  then  pending  before  the  bouse;  a  false  account,  in  a 
public  newspaper,  of  what  took  place  in  the  house  on  a  certain  occasion ; 
a  report,  lying  on  the  table,  concerning  a  personal  conflict  between  two 
members;  whether  the  Journal  of  the  house  has  been  printed,  by  its 
direction,  according  to  the  requisitions  of  the  ('onslitution ;  the  report  of 
a  committee,  charging  a  witness  before  them  with  contumacy ;  questions 
relating  to  an  impeachment,  and  to  the  report  of  a  committee  appointed 
to  investigate  the  conduct  of  the  Secretary  of  the  Treasury  in  reference 
to  a  certain  matter." 

Toe  CH.\IR.  The  Chair  entertaius  no  doubt  in  the  world  that  the 
case  presented  here  is  not  only  a  breach  of  the  privilege  of  tho  member, 
but  also  a  gross  breach  of  the  privileges  of  the  Convention  itself.  The 
point  of  order  is  overruled. 

Mr.  VACQUEREL.  Now,  gentlemen,  have  I  been  recognized  as  a 
delegate  on  this  floor,  according  to  section  five  of  an  Act  to  pnivide  for  a 
Convention  to  frame  a  new  Constitution  for  tho  State  of  California? 
If  I  am  a  delegate,  as  such  I  am  entitled  to  the  same  privileges  as  any 
other.  Now  section  six  says :  "  For  any  speech  or  debate  in  the  Con- 
vention the  delegate  shall  not  be  questioned  in  any  other  place."  And 
further,  "The  Convention  shall  have  the  power  to  punish  as  a  con- 
tempt," etc.  (Section  five.)  I  ask  you,  gentlemen,  if  that  letter  is 
not  in  direct  opposition  with  the  Act  that  created  this  Convention,  and 
if  it  is  not  a  control  or  influence  over  me  as  a  delegate  and  over  my 
vote?  Now,  Mr.  President,!  want  to  refer  to  malicious  reports  published 
in  different  papers.  And  paragraph  three  of  section  six  says  that  the 
Convention  shall  have  power  to  punish  as  a  contempt  any  malicious 
report  of  the  conduct  of  a  member  in  bis  delegate  capacity.  A  resolution 
has  been  published  iu  almost  all  papers: 

"  Whkbeas,  On  the  sixteenth  instant,  this  Club,  by  its  unanimous 
vote,  agreed  to  nominate  and  support  Hon.  J.  R.  Sbarpetein  for  dele- 
gate to  fill  a  vacancy  in  consequence  of  the  death  of  Hon.  B.  F.  Kenny; 
and  whereas,  P.  T.  Dowlingdid,  ou  the  eighteenth  instant, conspire  with 
enemies  of  the  Workingmen's  party  to  place  in  nomination  a  candidate 
in  opposition  to  said  candidate  of  said  Club,  the  said  Dowling  being 
himself  present  and  participating  without  objection  to  said  nomination; 
therefore, 

"Stiolved,  That  P.  T.  Dowling  be  and  is  hereby  expelled  fromthisclub 
and  his  name  be  stricken  from  the  roll. 

"  Vacquerel  was  also  expelled  for  the  same  reason,  except  that  he  was 
not  present  and  did  not  participate  in  the  nomination  of  Sharpstein." 

Now,  gentlemen,  I  am  punished  for  a  crime  that  I  have  not  commit- 
ted. I  am  expelled  because  I  was  not  present  in  the  club,  and  because  I 
did  not  participate  in  the  nomination  of  Mr.  Sharpslein.  But  it  appears 
that  I  have  conspired  with  the  enemies  of  the  Workingmen's  party. 
Why?  Because  some  gentlemen  elected  on  the  Non-partisan  ticket 
voted  for  Mr.  Kenny.  Why,  I  ask,  in  the  name  of  God,  how,  and  by 
what  means,  did  my  opponents  expect  to  name  Mr.  Sharpstein?  Was 
it  not  with  the  aid  of  the  votes  of  the  Non -partisans?  And  am  I  a  con- 
spirator and  they  are  not?    I  let  you  judge,  gentlemen. 

Me.  REYNOLDS.  Mr.  Presiclent:  I  rise  to  a  poiut  of  order.  The 
gentleman  in  speaking  to  his  question  of  privilege,  as  I  understand  it, 
complains  that  his  rights  have  oeen  infringed  upon  under  the  law  which 
provides  that  for  any  speech  or  debate  in  the  Convention  the  delegate 
shall  not  be  questioned  in  any  other  place.  He  has  read  a  resolution 
calling  him  to  question  and  expelling  nim  from  a  voluntary  association, 
which  states  distinctly  that  it  waa  not  for  any  speech  or  debate,  and  he 
himself  states  that  it  was  on  account  of  a  vote  cast  and  after  the  vote 
was  cast. 

The  PRESIDENT.    The  gentleman  cannot  argue  the  question. 

Ma.  REYNOLDS.  No.  The  gentleman  does  not  wish  to  argue  it,  but 
wishes,  if  possible,  to  state  the  point  raised.  Now,  the  section  of  the 
statute  which  he  read  does  not  say  that  be  shall  not  be  called  in  question 
for  any  vote.  Now,  the  point  I  wish  to  make  is,  that  he  is  pretending  to 
have  been  influenced  in  casting  a  vote  that  was  already  cast  and  passed 
into  the  record.  He  has  been  called  to  question  coaccrning  what  had 
already  taken  place,  and,  therefore,  could  not  have  been  influenced. 

Tbe  PRESIDENT.  The  gentleman's  point  of  order  is  not  well  taken. 
The  gentleman  from  San  Francisco,  Mr.  vac<iuerel,  will  proceed. 

Mr.  VACQUEREL.  But,  Mr.  President,  I  do-not  want  to  argue  my 
cause  with  the  help  of  the  law  that  created  this  Convention,  as  perhaps 
those  men,  having  not  created  that  law,  do  not  care  about  its  right, 
although  when  Saturday  night  comes  they  find  the  law  to  be  a  very  good 
one.  r will  only  take  the  platfonn,  and  constitution,  and  resolutions  of  the 
party  which  I  am  accused  to.  have  betrayed,  and  will  explain  and  prove 
my  reasons  for  voting  for  Mr.  Kenny,  as  I  have  stated  iu  my  answer; 
I  will  not  read  it,  it  will  be  superfluous,  and  here  it  says:  "Resolved, 
First — That  we  recognize  the  Constitution  of  the  United  States  of  America 
as  the  great  charter  of  our  liberties  and  the  paramount  law  of  the  land." 
Therefore,  if  we  do  recognize  the  Constitution  of  the  United  States,  I,  as 
a  citizen,  claim  my  equal  right.  Further:  "And,  whereas,  our  Courts 
have  been  corrupted,  the  equal  rights  of  the  people  violated  until  the 
administration  of  justice  has  become  a  mockerv  and  a  farce."  As  Mr. 
Sharpstein — and  I  wish  you  well  to  understand  that  I  do  not  say  any- 
thing against  the  gentleman ;  I  do  not  know  him,  I  never  spoke  to  him — 
but  this  is  the  question :  As  Mr.  Sharpstein  has  been  a  Judge,  and 
administrator  of  justice,  I  thought,  having  no  exception  made  in  his 
favor,  that  he  belonged  to  the  whole  crowd,  and,  to  not  make  anv  mis- 
take, I  kept  him  there.  Further  it  sajfs :  "  Resolved,  That  all  candidates 
for  election  to  any  office  in  the  gift  of"^  the  Workingmen's  party  of  Cali- 
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fomia  mnst  be  selected  from  the  ranks  of  the  clubs,  trade  unions, 
societies,  and  associations,  and  that  the  names  of  such  candidates  must 
be  foand  on  the  rolls  of  such  clubs,  trade  unions,  societies,  and  associ- 
ations." Having  -been  a  member  of  the  Charter  Oak  Hall  Convention, 
I  know  very  weU  the  gcfitlemau  came  in  just  for  the  nomination,  and 
was  not  a  member  of  any  club;  if  he  is  since  I  cannot  say.  But  further, 
I  will  come  to  the  pledge  I  have  taken:  "That  I  will  discourage  all 
office  seeking."  Then,  as  I  took  a  pledge  to  not  encourage  office  seeking 
I  thought  that  a  man  beaten  by  the  people,  beaten  by  tnis  Convention, 
bringing  or  authorizing  bis  name  to  be  brought  up  again  to  try  to 
defeat  others  who  never  sought  for  the  position,  was  an  office  seeker,  and 
if  it  is  not  office  seeking  then  I  acknowledge  that  I  am  at  a  loss  to  know 
what  office  seeking  means. 

But,  gentlemen,  section  eight  of  the  same  platform  says:  "We  repu- 
diate all  spirit  of  communism."  Do  the  authors  of  such  resolutions  and 
such  proceedings  against  me  know  what  communism  meansT  Why,  as 
French  by  birth,  I  can  explain  it  to  them.  A  Communist — not  a  com- 
raunalist — is  a  man  that  wants  liberty,  fortune,  land,  privileges,  and  so 
forth,  all  to  himself;  providing  that  his  neighbor  shall  have  none  of  the 
same,  no  matter  how  he  may  need  it.  The  maxim  is:  All  for  me — 
nothing  for  others;  and  I  hope  the  Convention  will  judge  if  I  am  a 
Communist;  because  I  claim  for  myself  the  same  rights  as  I  claim  for 
others— which  rights  are  denied  to  me.  I  ask  you,  gentlemen,  if  I  have 
ever  departed  an  inch  from  my  oath?  On  the  nineteenth  of  June  last, 
the  day  of  the  election,  was  there  any  specification  on  the  ticket  that 
some  of  the  candidates  were  to  be  speakers,  others  to  manage  the  cat-o'- 
nine-tails,  and  I  nominated  to  be  whipped?  No,  we  were  all  equal; 
same  rights,  no  more  nor  less  power  one  than  another;  and  still,  to-day 
some  take  the  power  to  force  me  to  vote,  to  gag  me,  and  to  try  to  stain 
me,  but  I  will  not  submit  to  it. 

But  why  all  this  trouble  because  I  have  voted  for  an  honest  working- 
man,  a  man  that  has  done  for  the  party  more  than  a  good  many  of  his 
antagonists  have  done?  Has  it  not  been  declared  in  this  hall  that  we 
did  not  want  any  "old  fossil,"  and  because  I  vote  for  a  young  man  I  am 
treated  worse  than  any  criminal.  Explain  what  you  want,  gentlemen. 
I  try  to  do  according  to  your  own  words,  and  you  are  not  pleased. 
Really  I  cannot  understand  such  inconsistency.  Now,  that  is  not  tho 
question.  To  serve  your  own  purpose  you  want  to  destroy  a  man  that 
acta  right — a  man  that  dsres  say  to  your  face, "  The  Workingmen's  party 
has  no  worse  enemies  than  some  of  you."  You  might  not  do  it  pur- 
posely, but  you  do  it  independently,  of  your  own  O^  will.  Why,  you 
deny  my  right  to  vote.  What  would  you  have  said  on  election  day  if 
you  had  been  forced  to  vote  for  a  Non-partisan,  or  Republican,  or  Demo- 
crat? Would  you  not  have  rebelled?  And  still  you  find  it  extra- 
ordinary that  I  protest.  But  why  did  you  not  take  the  same  steps 
toward  other  delegates  who  voted  for  Mr.  Kenny  t  Why  do  you  attack 
only  Mr.  Dowlingand  I?  Wby,l  will  tell  you.  Because  you  dare  not  do 
it,  knowing  that  these  men  would  act  as  manly  as  I  do,  if  not  more.  Do 
you  for  an  instant  suppose,  gentlemen  of  this  Convention,  that  I,  who 
have  abandoned  friends,  position,  family,  because  I  could  not  live  under 
a  despotic  govemment---I,  who  came  into  this  land  of  the  free,  where 
one  can  breathe  freely,  thank  God,  where  tho  sun  shines  for  everybody, 
should  have  come  to  be  a  slave?  Why,  Mr.  President,  have  I  fallen  so 
low  as  that?  No,  thank  God;  the  blood  that  eirculal«s  in  my  body  is 
not  the  blood  that  will  submit  to  slavery.  Such  resolutions  as  the  one 
adopted — not  unanimously,  I  am  glad  to  say,  for  I  know  the  best  intel- 
ligences took  my  side;  I  know  them,  and  I  thank  them — such  resolu- 
tions, I  say,  I  treat  with  the  contempt  it  deserves;  and  I  declare  it  in 
the  face  oi^  all,  and  wish  to  God  that  my  voice  could  be  heard  all  over 
the  State  of  California — nay,  over  the  whole  Union^that  the  meanness  of 
such  resolutions  or  slurs  shall  never,  never  attain  the  height  of  my  dis- 
dain and  contempt  for  its  authors. 

I  have  now  but  a  very  few  more  words  to  say.  Last  Friday  night  I 
happened  to  go  to  the  office  of  a  newspaper  in  this  city — the  R^rd- 
Union.  I  did  not  know  that  I  was  doing  any  harm.  I  really  had  no  such 
intention;  but  several  gentlemen  came  to  me  and  said  it  looked  sus- 
mcious  to  go  to  the  Record-Union  and  try  to  have  anything  published. 
Well,  gentlemen,  I  went  to  the  Record-Union,  and  I  want  to  tell  you 
why :  to  have  an  article  inserted  in  that  paper,  which  is  entitled  "  A 
Countryman  of  Lafayette  Speaks  for  the  Flag,"  and  if  I  did  wrong  in 
going  and  defending  the  flag  that  I  have  sworn  to  sustain  you  can  blame 
me  for  doing  it.    I  thank  you  very  much  for  your  kind  attention. 

Mb.  DOWLING.    Mr.  President:  I  send  up  a  resolution. 

Thk  SECRETARY  read: 

WaaaBAS,  On  the  twentletl^  daj  of  December,  eighteen  hundred  and  MTcntj-elght, 
the  following  named  penons  were  Dominated  for  election  to  flll  the  Taamcj  in 
this  Conrention  caused  by  the  death  of  Honorable  Bernard  F.  Kennj,  of  San 
ITrancisco,  namely :  John  R.  Sharpetein,  John  J.  Kenny,  one  Lloyd,  and  LeouKrd; 
and  whereas,  I  cast  my  vote  fur  the  said  John  J.  Kenny ;  and  whereas,  on  the 
twentieth  day  of  December,  eighteen  hundred  and  serenty-eight,  I  was  citod  to 
appear  berore  the  Workingmen's  Constitutional  Club,  assembled  In  room  flfty- 
Dlne,  8tiite  Capitol,  Secrameuto,  to  show  cause  why  I  should  not  be  expelled  from 
membership  in  said  club  for  harlng  cast  my  vote  ss  abore  suted  ;  and  whereas,  at 
the  time  afureeaid  I  was  a  member  of  said  club  In  good  standing ;  and  whereas,  I 
refused  to  appear  before  said  club  for  the  pnrpoee  of  being  questioned  or  punished 
for  havtog  cast  my  vote  as  abore  stated,  the  said  club  proceeded  to  expel  me,  and 
did  expel  me  on  said  day  from  said  club,  and  canse  my  name  to  be  stricken  from 
the  roll  of  said  club,  as  a  punishment  for  baring  Toted  in  this  Conrention  for  the 
■aid  John  J.  Kenny,  and  for  the  purpose  of  disgracing  and  deipradlng  me  in  the 
eyes  of  the  people  of  this  State,  and  for  the  purpose  of  menacing  and  influencing 
me,  and  compelling  me  in  the  future  to  cast  my  vote  according  to  the  wishes  of 
the  other  member  of  said  club,  and  in  ntter  disregard  of  my  pririlegca  as  a  dele- 
gate In  the  Constitutional  Conrention  of  tho  State  of  California,  and  in  contempt 
of  the  law  and  the  dignity  of  this  Convention  ;  and  whereas,  the  said  club  Is  com- 
poaed  of  the  following  named  persons,  who  were  prMonc  and  who  voted  for  my 
expulsion  from  said  club,  and  who  authorixcd  the  above  citation  to  be  served  on 
me,  namely:  James  N.  Barton,  President  of  said  cinb;  J  Flynn,  Secretary; 
Clltns  Barbour,  C.  J.  Bcentecher,  Barry,  Bell,  Condon,  Cross,  Davis,  Dran,  Farrell, 
Qorman,  Grace,  Harrison,  Herrlngton,  Joyce,  Morse,  Nelson,  Reynolds,  Smith, 
Stedman,  Swenson,  Wellin,  West,  White,  and  Wyatt;  belt  therefore 


Jtaolved^  That  the  above  named  persons,  and  each  and  every  one  of  them,  ar« 
guilty  of  a  breach  of  my  privilege  as  a  member  of  this  CoDventton,  and  of  contempt 
of  this  honorable  body ;  and  be  It  farther 

Xaolred,  That  tbey  be  cited  to  appear  before  this  Convention  to  answer  therefor ; 
and  be  it  further 

Baoltxd,  That  a  committee  be  appointed  by  the  Preddent  to  tnveaUgata  the 
charges  above  folly  set  forth,  and  report  thereon. 

P.  T.  UOWLINO. 

December  21, 1878. 

Mr.  CROSS.  Mr.  President:  I  wish  to  set  myself  right  now.  I  wish 
to  say  that  I  never  had  anything  to  do  with  this  matter.  If  I  had  I 
would  stand  up  to  what  I  did.  I  have  not  attended  the  meetings  of  the 
club,  because  I  did  not  think  I  needed  the  counsels  of  anybody.  My 
name  appears  in  that  list,  and  I  wish  to  say  now  that  I  have  not  bad 
anything  to  do  with  it. 

Mk.  dean.    I  can  say  the  same. 

SPRaCB  OP  MR.  DOWLIMO. 

Mr.  DOWLING.  Mr.  President:  If  the  facta  which  I  have  stated  in 
connection  with  the  resolution  just  sent  up  to  the  Clerk's  desk  be  true — 
and  I  invite  investigation — it  is  (]ulte  clear  to  my  mind  that  ray  privi- 
lege as  a  delegate  to  this  Convention  has  been  violated,  and  this  honor- 
able body  treated  with  contempt,  by  the  parties  named  in  the  resolution.  • 
The  law  denies  tho  right  to  any  person  or  association  of  persons  to  ques- 
tion a  member  of  this  Convention  about  anything  which  he  may  say  or 
do  on  this  floor.  Yet  this  so  called  Constitutional  Club  has  not  only 
asserted  this  right,  in  defiance  of  the  law,  to  question  me  for  the  way  in 
which  I  cast  my  vote  in  the  matter  of  filling  the  vacancy  occasioned  by 
the  death  of  Honorable  B.  F.  Kenny,  but  have  assumed  the  ri^ht  to 
punish  and  disgrace  me.  Considerable  ill  feeling  has  been  created  in  the 
premises,  owing  to  the  part  J  have  acted;  Unfortunately,  however,  my 
real  Intentions  nave  been  dwarfed, contorted, and  misconstmed.  {  have 
been  accused  of  conspiracy,  of  treachery,  to  break  up  our  organiattion, 
and  create  dissensions  in  the  ranks  of  the  representatives  of  the  Work- 
ingmen.  And  what  for?  Because  I  considered  I  was  rigbt — for  exer- 
cising my  own  cool,  calm,  and  deliberate  judgment;  and  certainly  I  was 
right.  I  can  die  for  my  principles,  but  I  cannot  afford  to  expire  twice 
for  a  man.  I  do  not  like  to  see  the  organization  to  which  I  belong  made 
an  instrument  by  which  political  aspirants  can  rise  themselves  into 
prominence  and  power;  or,  in  other  words,  I  don't  like  to  see  Working- 


it  at  leisure  and  lasso  as  many  men  from  among  the  common  people, 
with  the  same  amount  of  intelligence,  as  this  Convention  possesses;  and 
still,  when  an  office  is  to  be  filled,  we  must  have  a  lawyer  to  come  for- 
ward. I  have  nothing  against  lawyers,  in  their  particular  sphere,  at  all, 
but  our  great  misfortune  is  that  they  form  the  aristocracy  m  a  democ- 
racy. De  Tocqueville  says  that  if  he  were  asked  where  would  he  place 
the  aristocracy  of  America,  he  would  place  it  on  the  bench  and  at  the 
bar.  The  great  curse  of  our  common  country  to-day  is  that  the  govern- 
ment is  in  the  bands  of  the  non-producing  classes,  and  taken  away  from 
the  source  to  which  it  properly  belongs — from  the  hands  of  the  great 
industrial  masses  of  the  community. 

Who  is  Judge  Sharpstein?  I  don't  know  anything  about  his  antece- 
dents prior  to  the  time  I  tendered  him  the  nomination  to  be  a  candidate 
on  our  ticket  at  lar|;e  for  a  delegate  to  this  Constitutional  Convention. 
He  never  appeared  in  the  movement  until  the  party  was  built  up,  and 
then  he  only  figured  as  a  candidate  for  office.  Subsequently,  however, 
he  gained  considerable  notoriety,  and  lately  he  has  been  looked  upon  as 
a  sage,  a  martyr  for  the  cause.  I  saw  in  the  election  of  Sharpstein  omi- 
nous signs  for  the  Workingmen's  party ;  indeed,  the  game  was  made, 
and  every  time  that  I  can  kick  at  a  ring,  I  certainly  will. 

**  I  saw  It  all  in  fancy's  glass — 

Herself  the  fair,  the  wild  magician — 

Who  bade  each  splendid  day  dream  pass. 

And  named  each  gliding  apparition." 

If  Sharpetein  wants  to  be  a  benefactor  to  the  people,  he  mast  not  bite 
every  time  that  an  office  is  held  out  to  him.  Although  Sharpstein  was 
brought  into  the  movement  for  a  purpose,  he  nor  nobody  else  must  think 
that  they  can  use  it  for  a  purpose.  I  do  not  care  if  he  were  the  greatest 
man  in  the  world,  I  could  not  conscientiously  vote  for  him,  under  the 
circumstances. 

Local  representation  is  the  great  principle  of  democracy.  It  is  nearer 
and  dearer  to  me  than  all,  and  still  for  having  adhered  to  this  para- 
mount principle  I  am  disgraced  in  the  eyes  of  my  constituency,  held 
up  to  mockery,  and  pointed  at  with  the  finger  of  scorn.  This  principle 
was  admitted  on  this  floor  on  more  than  one  occasion.  It  was  admitted 
in  filling  the  vacant  chair  of  the  late  lamented  ex-Governor  H.  H. 
Haight,  from  Alameda;  it  was  admitted  in  filling  the  seats  made  vacant 
by  the  two  deceased  members  from  Merced  and  Mariposa;  but  was  it 
admitted  when  the  vacancy  occasioned  by  the  resignation  of  Mr. 
Morris?  No.  The  electors  of  the  Sixth  Ward  in  San  Francisco  were 
not  consulted ;  but  in  that  case  it  can  be  overlooked,  from  the  fact  that 
that  ward  had  but  a  half  organization.  However,  Mr.  Sharpstein  was 
nominated,  and  I  sustained  nim;  but  be  was  defeated.  One  defeat  is 
enough  for  any  man  to  sustain  on  this  floor. 

On  this  occasion  considerable  animosity  was  manifested,  and  the 
private  and  public  character  of  the  man  assailed  on  every  aide.  In  the 
present  instance  it  is,  however,  different— the  chair  made  vacant  by  the 
death  of  Mr.  Kenny.  The  ward  which  he  represented  has  an  organiza- 
tion, and  according  to  well  established  principles,  every  ward  in  San 
Francisco  has  a  right  to  nominate  its  own  representative,  taken  direct 
from  the  ward  clubs ;  and  Judge  Sharpstein  did  not  either  belong  to 
that  club  or  reside  in  the  ward  at  all.  And  for  daring  to  give  this  ward 
a  representation  in  this  honorable  body,  I  am  denounced  in  the  most 
embittered  terms.    This  is  my  crime,  and  this  is  the  reason  I  am  hauled 
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over  the  ooals — for  daring  to  come  out  boldly  and  squarely  against  one 
of  the  most  popular  men,  in  the  estimation  of  some  of  the  San  Fran- 
cisco delegation ;  fordaring  to  vote  against  a  caucus  nominee;  for  daring 
to  do  as  my  head  and  heart  dictated.  If  that  is  a  crime,  they  r«n  make 
the  most  of  it.  My  obligation  to  the  caucus  ceased  the  day  previous, 
when  the  whole  matter  was  postponed.  But,  sir,  in  my  estimation,  a 
caucus  is  a  fraud,  a  slimy  treacherous  traitor,  and  a  stain  upon  Ameri- 
can politics.  I  abhor  a  caucus,  I  repudiate  a  caucus,  as  inimical  to  every 
well  regulated  government,  and  as  a  libel  on  the  principles  and  platform 
of  the  young  organization  to  which  I  belong.  It  is  a  star  chamber  in 
the  broadest  sense  of  the  term.  I  never  joined  the  Workingmen's  organ- 
isation to  go  into  secret  conclave  at  all.  We  do  all  our  business  open 
and  aboveboard,  in  the  free  air,  under  the  sacred  dome  of  heaven.  I 
did  not  know  what  a  caucus  was  until  I  came  to  Sacramento.  I  learned 
what  it-was  in  this  Capitol,  and  I  And  out  that  it  is  a  nice  contrivance 
for  a  few  men  to  swing  the  party  lash,  and  mske  deaf  mutes  out  of  honest 
and  intelligent  Workingmeu.  Of  course,  the  poor  Workingmen  are  not 
■tateemen ;  they  are  not  able  talkers,  but  they  are,  I  think,  honest  and 
sincere. 

Now,  sir,  I  claim  it  is  my  privilege  to  vote  fairly  and  squarely,  in 
accord  and  in  harmony  with  the  dictates  of  my  own  conscience,  on  all 
and  every  proposition,  and  the  law  strictly  defines  that  right  and  privi- 
lege; therefore,  I  submit  these  resolutions  for  your  consideration. 

BKUAKKS  or  HB.  BARBOCR. 

Mb.  BARBOUK.  Mr.  President:  I  did  not  intend  to  pay  any  atten- 
tion to  this  airing  of  the  dirty  linen  of  this  Convention.  I  believe,  sir, 
that  by  the  resolution  there.  I  am  accused  of  a  breach  of  the  high  privi- 
lege of  a  member  of  IIhs  body.  I  deny  the  jurisdiction  of  this  Convention 
over  me  and  my  associates  in  the  matter  of  who  shall  associate  with  us 
and  who  shall  not,  and  that  is  all  there  is  of  it.  I  will  not  pretend  to 
discuss  the  question  here  as  to  the  discipline  of  a  party,  or  anything  of 
that  sort;  but  I  will  simply  remind  this  Convention  that  we — myself 
and  my  associates  here— are  the  judges  of  whether  we  will  associate 
with  men  who  break  their  word  and  betray  their  honor.  I  care  nothing 
about  these  resolutions.  It  was  never  heard  of,  and  it  was  never 
dreamed  of,  that  the  action  of  political  assemblies,  which  were  organized 
by  Republicans,  by  Democrats,  by  Whigs,  or  what  not  in  Congress,  or  in 
the  State  Legislature,  or  anywhere  else,  should  be  called  in  question,  or 
that  a  Convention  would  undertake  to  determine  who  should  associate 
with  them,  and  who  should  not.  Sir,  it  is  monstrous,  and  I  deny  the 
authority  of  this  Convention  to  determine  that  matter.  What  can  you 
do  with  these  men  ?  Can  you  send  them  Iwck  into  the  clubT  Can  you 
restore  them  to  their  standing  there?  Why,  sir,  we  are  the  judges  of 
that  matter.  You  propose  to  go  into  an  investigation  of  what  a  political 
club,  or  caucus,  or  whatever  you  call  it,  has  done.  Was  ever  such  a 
thing  heard  of  before?  [To  Mr.  Dowllng.]  There  is  one  place  for  you 
to  go,  sir,  and  that  is  back  to  your  constituents  in  San  Francisco,  and  do 
not  come  complaining  and  whiniug  to  your  enemies. 

[Applause.] 

Mr.  DOWLIKO.  I  can  go  back  to  my  constituents  when  I  have  made 
my  pledges  good. 

Mr.  BARBOUR.  You  made  pledges  that  you  would  answer  to  your 
constituents,  and  to  no  one  else,  and  now  you  are  whining  and  complain- 
ing here  in  this  Convention. 

Mb.  DOWLINO.    No;  when  I 

Tbb  CHAIRMAN.  The  gentleman  from  San  Francisco  wilt  take  bis 
seat. 

Mb.  BARBOUR.    That  is  all  I  wanted  to  say. 

Mb.  HILBORN.  I  have  a  report  from  a  Committee  on-  Mileage 
and 

Tai  CHAIRMAN.  It  is  not  in  order.  The  question  is  on  the  adop- 
tion of  the  resolution. 

Mr.  BARBOUR.    I  call  for  the  ayes  and  noes. 

Mb.  HITCHCOCK.    I  move  that  it  be  indefinitely  postponed. 

Mb.  AYERS.    I  second  the  motion. 

RBVABKS  OP   MR.  GRACE. 

Hr.  grace.  Mr.  Chairman :  As  my  name  is  in  that  list  I  want  to 
sar  a  word.  I  would  rather  that  this  resolution  would  not  lie  on  the 
table  or  be  indefinitely  postponed.  I  would  like  to  see  the  thing  come 
right  square  up.  I  do  not  speak  in  defiance.  I  consider  that  that  gen- 
tleman violated  the  rules  of  that  club.  They  violated  their  pledge ; 
they  violated  their  platform ;  and  both  the  gentlemen  were  iu  Charter 
Oak  Hall  when  they  unanimously  adopted  the  Hibernian  resolu- 
tion which  excluded  them  from  voting  for  or  nominating  any  man  that 
was  an  officer  of  a  Ward  Club;  and  as  I  am  credibly  Informed  Mr. 
Kenny  was  Secretary  of  a  Ward  Club.  He  was  ineligible  for  our  votes, 
while  Mr.  Sharpetem  was  not  The  gentleman  sat  in  the  club  and 
indorsed  the  nomination  of  Mr.  Sharpetein,  or  at  least  did  not  oppose  it ; 
and  I  claim  that  no  man  can  go  back  on  that  and  be  a  gentleman. 

BBMABKS   or    HR.   CROSS. 

Mb.  CROSS.  Mr.  Chairman  :  It  seems  to  me,  sir,  that  nothing  can 
more  impede  our  progress  in  this  Convention  than  anything  which  is 
calcuhitel  to  engender  ill  feeling  among  the  members.  Now,  sir,  if  these 
resolntions  are  taken  up  and  voted  on  it  will  engender  ill  feeling. 
From  this  time  on  our  work,  instead  of  being  considered  carefully  in 
the  interest  of  the  State,  will  be  more  or  less  tmged  with  the  ill  feeling 
which  will  be  created  by  this  resolution.  It  seems  to  me  that  no  benefit 
can  grow  out  of  a  vote  on  this  resolution.  It  seems  to  me  that  it  will 
be  in  the  interest  of  this  house  that  nothing  should  be  done  to  stir  up 
•oy  further  ill  feeling,  and,  therefore,  I  hope  that  the  motion  of  the  gen- 
tleman from  San  Joaquin  will  prevail,  and  that  this  matter  will  be 
indefinitely  postponed. 

The  PRESIDENT.  The  question  is  on  the  motion  of  the  gentleman 
from  Ban  Joaquin. 


BRUARKB  or  MR.  WTATT. 

Mb.  WYATT.  Mr.  President:  As  I  seem  to  figure  at  the  tail  end  of 
this  farce,  it  is  probably  necessary  that  I  should  figure  as  one  of  thecnl- 

Crits  pleading  before  the  people  of  the  State  of  California,  and  what  I 
ave  to  say  is  this:  that  in  so  far  as  I  had  anything  personal  against  Mr. 
Vacquerel  or  Mr.  Dowling,  it  is  as  far  from  me  as  the  east  is  from  the 
west;  but  the  delegates  of  this  Convention,  elected  and  known  as  the 
Workingmen's  delegates  of  the  State  of  California,  have  an  organization 
here  known  as  the  Constitutional  Club.  That  club  is  attended  by  the 
delegates,  largely,  of  the  Workingmen  of  this  Convention,  and  it  is 
attended  for  the  purpose  of  consultation,  and  for  the  purpose  of  organ- 
ization, and  for  the  purpose  of  ascertaining  what  our  action  will  be  upon 
a  given  question  or  point,  and  for  the  purpose  of  holding  us  level  upon 
the  principles  upon  which  we  were  elected,  sir,  and  for  the  purpose  of 
maintaining  them  in  the  face  of  the  great  opposition  or  oi  the  small 
opposition,  and  for  the  purpose  of  putting  them  forth  and  holding  them 
up  at  any  and  all  risks.  These  two  gentlemen  have  been  members  of 
that  club,  and  me,  as  a  member  of  that  club,  thought  that  they  had 
gone  back  on  us  in  their  action  with  reference  to  the  nomination  of 
Judge  Sharpatein ;  and  I,  as  one  member  of  that  club,  want  no  further 
association  with  them  there.  So  far  as  that  club  was  concerned,  sir,  and 
so  far  as  I  was  authorized  to  speak  for  the  club  and  for  the  Working- 
men's  party  of  this  f^tate,  I  did  vote  to  fire  them  out;  and  I  will  vote  a 
thousand  times  in  that  direction  if  it  is  ever  presented  under  similar 
circumstances.  And  if  it  is  the  will  of  this  Convention  that  I  shall  be 
fired  out  for  doing  these  things,  now  is  as  good  a  time  to  fire  me  as  you 
will  ever  get.    I  will  stand  the  fire  if  I  am  fired  on  that. 

Mr.  holmes.  Believing  that  the  Convention  has  no  desire  to  figure 
in  this  at  all,  I  move  the  previous  question. 

Mb.  REYNOLDS.     As  my  name  Is  included  in  these 

The  president.    The  previous  question  has  been  called  for. 

Mr.  holmes.    I  give  way. 

BEMABES  or  MB.  REDDT. 

Mr.  REDDY.  Mr.  President:  The  charge  has  been  made  on  this 
floor  that  the  privileges  of  a  member,  or  of  two  members,  have  been 
violated.  Now,  it  is  in  the  first  instance,  under  the  rule«,  the  duty  of 
the  Chair  to  say  whether  there  is  a  question  of  privilege  involved  in  this 
charge  or  not;  and  I  deem  it  to  be  the  duty  of  this  Convention,  if  the 
law  has  been  violated,  to  maintain  its  dignity  and  honor  and  protect  its 
members  from  the  lash  of  any  party.  It  is  simply  dodging  the  question 
to  postpone  this  matter.  If  the  privileges  of  these  men  have  been  vio- 
lated, let  us  stand  up  like  men  and  investigate  it.  These  men  claim 
that  they  have  not  violated  these  privileges.  Let  that  question  be  tried. 
This  is  not  the  way  for  men  to  act.  Why,  the  members  of  this  Conven- 
tion could  be  trampled  upon  every  corner;  they  may  be  hooted  at  for 
the  votes  they  may  give  in  this  Convention ;  you  may  find  members 
hooted  as  they  pass  in  the  streets  if  you  do  not  stand  up  and  protect 
yourselves  and  your  dignity,  and  protect  the  dignity  of  this  Convention, 
It  is  true  that  there  is  a  large  body  of  men  here  who  are  opposed  to 
this  proceeding.  Why?  because  the  proceeding  is  threatened  against 
members  of  a* secret  society ;  I  do  not  say  whether  it  is  secret  or  public, ' 
but  a  society  that  holds  its  members  under  certain  by-laws  and  rules 
peculiar  to  themselves.  Again,  we  hear  applause  coming  from  the  lobby. 
It  seems  to  me  there  is  a  widespread  sympathy  between  the  ^ntlemen 
named  and  the  lobby.  There  is  a  great  sympathy  between  them.  But 
I  care  not  for  the  lobby ;  I  care  not  for  the  opinions  of  those  men  who 
would  drive  us  from  our  duty.  No  man  can  deny  that  it  is  the  duty,  if 
the  President  should  decide  that  there  was  a  question  of  privilege 
involved  here,  of  this  Convention,  to  investigate  it ;  and  if  it  is  a  simple 
matter  of  the  right  of  one  gentleman  or  set  of  gentleman,  to  associate 
with  another  set,  as  claimed  by  the  gentleman  from  San  Francisco,  Mr, 
Barbour,  the  Convention  wilt  so  decide.  But,  as  I  understand,  it  does 
not  involve  any  such  proposition.  These  gentlemen,  as  I  understand, 
voted,  as  they  state,  according  to  the  dictates  of  their  own  consciences. 
Another  set  of  men  issued  to  them  a  notice,  by  authority  of  a  certain 
club  signed  by  the  President  of  that  club,  demanding  their  attendance 
at  a  meeting  to  show  cause  to  them  and  answer  to  them  why  they  should 
not  be  expelled  and  punished  for  voting  in  a  given  way.  Now,  if  the 
statute  means  anything,  it  means  that  an  act  of  this  kind  shall  not  be 
permitted.  We  all  understand  the  force  of  numbers.  We  know  that 
forty  or  fifty  men  combined  in  this  matter  can  exercise  a  great  influence. 
They  can  exercise  a  great  influence  on  this  floor,  and  tney  propose  to 
take  a  member  out  of  this  body,  single  him  out,  make  him  bend  before 
this  forty  or  fifty,  and  there  give  an  account  of  his  action  in  this  Con- 
vention. If  that  is  the  way  this  Convention  is  to  be  run,  if  it  is  to  be 
run  by  forty  or  fifty  men,  by  whipping  and  lashing  their  members  into 
the  traces,  we  might  as  well  go  home  now,  for  the  people  will  not  adopt 
the  offspring  of  such  a  piece  of  slavery — will  not  adopt  the  offspring  of 
slaves — for  men  are  slaves  who  can  be  treated  in  this  way.  It  is  beneath 
the  dignity  and  honor  of  this  Convention  to  allow  these  members  to  be 
overhauled  iu  this  way.  This  action  is  in  violation  of  the  law  of  the 
Stato  to-day.  It  is  in  violation  of  every  principle  of  right  If  any  set 
of  men  in  the  world  should  be  protected  against  influences  of  this  kind, 
it  is  a  body  like  this.  I  have  heard  these  same  gentlemen,  on  this  floor, 
denounce  men  as  corporation  fuglers,  as  men  belonging  to  tho  corpora- 
tions or  Influenced  by  corporations.  I  do  not  care  who  did  it;  I  am  not 
talking  about  individuals,  and  I  care  nothing  for  these  individuals  I  am 
speaking  about  now  any  more  than  I  do  for  any  member  of  this  Conven- 
tion. I  have  respected  them,  though  they  are  not  particular  friends.  I 
have  no  reason  fur  advocating  their  cause.  I  know  it  was  an  unpopular 
move  to  make,  but  I  have  not  come  here  to  seek  popularity;  I  have 
come  here  to  do  my  duty.  I  say  there  is  a  principle  involved  here ;  one 
that  we  should  not  allow  any  man,  or  set  of  men,  to  trample  upon ;  and 
I,  for  one,  dare  and  will  defend  this  principle  at  all  times  and  at  all 
hazards.    Now,  it  is  for  the  Chair  to  say  whether  there  is  a  question  of 
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Srivilege  involved  here  under  rule  thirty-nine,  of  this  Convention. 
Toir,  shall  we,  by  a  motion  to  postpone  this  matter,  dodge  our  duty  and 
allow  a  man,  or  a  set  of  men,  to  attempt  to  influence  members  of  this 
Convention  as  to  how  they  shall  votef 

It  has  been  said,  and  I  think  it  is  a  very  email  technicality,  that  the 
vote  bad  already  been  taken,  hence  the  action  of  this  club  could  not 
influence  the  vote  of  the  member.  If  a  man  knows  he  will  be  punished 
for  an  act,  it  certainly  must  have  a  great  influence  upon  him  one  way 
or  the  other.  We  make  laws  to  deter  men  from  committing  crime,  and 
punish  one  for  the  purpose  of  deterring  others  from  committing  the 
same  crime.  It  is  genemlly  supposed  that  that  law  has  an  influence  to 
prevent  the  commission  of  an  act.  Then  what  is  this  notice  given  forT 
To  make  these  men  come  before  them  and  acknowledge  their  jurisdic- 
tion and  then  punish  him  if  he  does  not. 

Mb.  BABBOUB.    Did  not  your  client  belong  to  that  organization. 

Mb.  REBDY.    You  have  no  right  to  call  him  my  client. 

Mb.  BABBOUB.    Didn't  you  draw  up  these  papers? 
,  Mb.  BEDDY.    Yes.    I  did  it  because  I  thought  his  privilege  had  been 
violated,  and  I  would  do  it  for  any  gentleman  who  asked  my  assistance 
under  similar  circumstances.  « 

Mb.  GBACE.  I  would  like  to  know  if  you  was  ever  in  a  Democratic 
caucus? 

Mr.  BEDDY.  In  the  first  place  it  is  none  your  business,  and  in  the 
second  place  I  never  was  in  a  Democratic  caucus,  nor  any  other  caucus, 
and  I  denounce  a  caucus,  and  the  whole  caucus  business,  whenever  it 
attempts  to  control  men  who  are  sworn  to  do  their  duty.  When  men  are 
not  sworn  let  them  do  as  they  please.    I  know  this  is  an  unpopular  mpve. 

Mr.  west.    Mr.  President 

Mb.  BEDDY.  Now,  if  you  will  allow  me  to  go  on  you  will  have  all 
the  chance  you  want  to  reply,  and  perhaps  if  I  nave  a  chance  to  reply 
to  you,  you  will  be  sorry  you  availed  yourself  of  the  opportunity. 
Now,  sir,  they  cite  these  gentlemen  to  appear. 

Mb.  WEST.     May  I  explain  ? 

Mr.  BEDDY.  I  presume  that  when  you  are  called  to  the  bar  of  the 
Convention  you  will  have  an  opportunity.  Now,  it  is  claimed  that  the 
vote  was  already  cast,  and  that  therefore  they  did  not'attempt  to 
influence  that  particular  vote.  The  law  is  broader  than  that.  The  law 
treats  it  as  a  breach  of  privilege  and  a  contempt  of  the  Convention  to 
influence  any  member,  in  any  way,  or  upon  any  measure  pending  in 
this  Convention.  Then  what  was  the  purpose?  It  was  to  puuish  this 
man.  Why?  In  order  that  a  like  onense  would  not  be  committed 
a^in ;  in  order  that  the  next  time  he  would  vote  according  to  the 
wishes  and  dictates  of  that  club.  Because  be  did  not  do  that  they 
expelled  him.  Why  ?  In  order  to  retain  their  influence  over  the  bal- 
ance, just  as  the  law  punishes  for  an  act.  It  desires  to  make  an  example 
of  a  party  who  commits  a  crime.  So  this  club,  in  order  to  make  an 
example,  in  order  to  deter  others  from  doing  the  same  thing,  expels  these 
men.  If  they  keep  on  upon  this  principle  we  may  not  have  a  quorum. 
However,  that  is  aside.  Then  this  was  done  for  the  purpose  of  influ- 
encing the  action  of  members.  Was  it  not  calling  them  to  account  for 
an  act  done  on  this  floor?  There  can  be  no  question  about  that,  it 
*Beems  to  me ;  and  if  bo  they  are  clearly  within  the  statute  and  should 
be  dealt  with  according  to  the  judgment  of  this  Convention.  Now,  if  a 
charge  of  this  kind  was  preferred  against  a  corporation,  or  against 
someone  who  was  supposed  to  be  in  sympathy  with  the  Non-partisan 
side;  if  tney  had  been  called  to  an  account,  would  not  the  gentleman 
who  are  resisting  this  measure  now,  be  only  too  glad  to  pounce  upon 
them,  and  have  them  dealt  with  aocording  to  law.  The  very  thing  tnst 
they  have  denounced,  putting  men  under  improper  influences,  they 
seem  to  exercise  themselves  through  a  party  organization.  Now,  I 
simply  demand  that  the  Chair,  first,  in  accordance  with  the  rule,  will 
declare  this  a  question  of  privilege,  which  I  know  the  Chair  will  do. 
That  being  done  I  hope  the  Convention  will  investigate,  and  if  there  is 
guilt  punish  the  guilty  parties. 

bkmabks  of  hb.  bitnolds. 

Mb.  BEYN0LD3.  Mr.  President:  Trusting  to  an  opportunity  to  get 
the  floor,  I  did  not  interrupt  the  gentleman  from  San  Francisco,  Mr. 
DowlinE,  to  ask  him  what  I  now  ask.  While  speaking  to  his  question 
of  privilege,  or  his  resolutions,  he  did  not  inform  us  which,  he  denounced 
the  caucus — repudiated  the  caucus.  I  ask  him  now,  since  when  does  he 
repudiate  the  caucus?  Since  when  does  he  denounce  the  caucus?  Was 
it  since  last  Monday  evening,  when  he  participated  in  the  nomination 
of  Judge  Bharpstein  in  the  caucus?  Was  it  only  since  he  entered  into  a 
conspiracy  to  defy  and  defeat  the  will  of  a  caucus  in  which  he  partici- 
pated without  raising  his  voice  against  it? 

Th  I  PBESIDKNT.  The  gentleman  is  out  of  order  with  such  remarks. 
It  is  a  question  with  the  conscience  of  the  member. 

Mr.  REYNOLDS.  The  President  need  not  be  so  tender  of  the  gen- 
tleman's conscience.     I  ask  him  if  it  was  since 

Mb.  DOWLING.  I  will  answer  the  gentleman.  The  caucus  was  a 
job  ever  since  it  commenced ;  it  was  a  humbug.    [Laughter.] 

Mb.  BEYNOLDS.  That  is  the  gentleman's  opinion.  I  thank  him 
for  that  answer,  and  if  the  caucus,  if  the  club,  as  he  says,  has  been  a 
humbug,  I  ask  him  what  sort  of  man  is  he  who  has  been  an  active  mem- 
ber of  it  from  the  beginning?  What  sort  of  man  is  he  who  has  partici- 
pated in  almost  evei^  meeting  of  that  humbug  club,  in  its  action  down 
to  the  very  nomination  of  the  gentleman  against  whom  he  entered  into 
the  conspiracy  to  defeat?  [Applause  and  laughter.]  Yes,  sir,  since 
when  did  he  discover  the  club  was  a  fraud?  I  will  answer.  Sir,  it  is 
since  the  time  when  he  entered  into  the  conspiracy  with  a  gentleman 
who  acknowledged  on  this  floor  that  when  two  men  were  candidates  for 
the  same  office,  be  signed  the  recommendation  of  one  and  spent  his 
money  to  elect  the  other.  Yes,  sir,  it  was  since  then  that  he  discovered 
the  caucus  and  the  club  to  be  a  humbug  and  denounced  it.  They  are 
fit  associates.    They  ought  to  be  proud  of  each  other. 


And  now,  to  show  what  a  shallow  pretense  all  this  privileged  ques- 
tion business  is,  I  ask  the  Secretary  to  read  a  few  lines  from  the  where- 
ases to  the  pending  resolutions. 

Tux  SECRETARY  read : 
\VHnu8,  On  the  twentirth  diiy  of  December,  eighteen  bnndred  and  a*Tenty.elrht, 
I  wudted  toappear  before  tbe  Workingmeu'i  GoUBtitutlonal  Club,  masemblea  in 
room  flfty.nlne,  State  CHpitoI,  Sacramento,  to  ibow  cause  why  1  should  not  ho 
expelled  from  memberehip  in  eaid  club,  for  having  caet  injr  Tute  u  abore  stated  ; 
and  whcreu,  at  the  time  aforesaid,  1  vas  a  member  of  said  club  in  KOoditandinK; 
and  whet«as,  1  refused  to  appear  before  said  club  for  the  purpose  of  being  ques- 
tioned or  punished  for  haring  cast  my  rote  as  aboTe  stated,  the  said  club  pro- 
ceetled  to  expel  roe,  and  did  exiJoi  me  on  said  day  trom  said  club,  and  caused  my 
name  to  be  ttrlcken  trom  the  lull  of  said  club,  as  a  punishment  for  having  voted 
In  this  connection  for  said  John  J.  Kenny. 

Mb.  REYNOLDS.  I  denounce  those  recitals  as  untrue,  as  deliberate 
falsehoods,  and  the  gentleman  who  ofi'ers  this  resolution  knows  it,  and 
now  I  will  prove  it.  For  that  purpose  I  will  ask  the  Secretary  to  read 
the  following  preamble  to  tbe  resolution  expelling  Dowling  and  Vac- 
querel,  passed  by  the  club. 

Tbk  SECRETARY  read: 

Wsiaxu,  On  the  sixteenth  instant,  this  club,  by  Its  unanlmons  vote,  agreed  to 
nominate  and  support  Hon.  J.  R.  Sharpotein  for  delegate  to  fill  the  vacancy  caused 
by  tbe  death  of  Uon.  B.  F.  Kenny  ;  and,  whereas,  V.  T.  Dowling  did,  on  tbe  aix- 
tuenth  instant,  conspire  with  the  enemies  of  the  W.  P.  C.  to  place  iq  nomination  R 
candidate  in  opposition  to  said  candidate  of  this  club,  tbe  said  Dowling  being  him* 
self  present  and  participating  without  obJocUon  to  sold  nomination ;  therefore,  be  it 
resolved,  etc. 

Mb.  REYNOLDS.  Now,  Mr.  President,  there  is  the  preamble  to  the 
resolution  of  expulsion :  the  record  of  the  action  of  tbe  club.  It  gives 
the  lie  to  tbe  assertion  that  these  gentlemen  have  been  called  to  accouut 
for  the  votes  they  cost,  but  distinctly  states  that  they  were  expelled  from 
the  club  because,  having  participated  in  its  action,  they  deliberately 
entered  into  a  conspiracy  to  bring  out  another  candidate  in  opposition. 
The  gentlemen,  themselves  know  their  preamble  and  resolutions  to  be 
false.  There  is  not  a  gentleman  nn  this  floor  but  knows  they  are  false. 
They  are  but  a  shallow  pretense  got  up  to  make  a  case  against  the  Work- 
ingmen's  delegates  in  this  Convention.  This  has  been  the  aim  of  some 
gentlemen  even  from  the  beginning  of  the  session  until  now,  but  they 
have  met  with  disappointments  at  all  points,  as  they  will  now.  It  is  a 
mere  sham  and  trick,  inspired  by  the  vain  hope  to  create  dissension 
among  the  Workingmen,  but  it  will  fail.  This  Convention  should  be 
in  better  business.  It  should  be  attending  to  the  duties  imposed  on  it  by 
law,  and  not  prying  into  matters  over  which  it  has  no  authority.  But, 
sir,  I  challenge  you  all,  if  you  think  there  is  any  political  capital  to 
be  made  out  of  it,  pass  this  resolution ;  raise  a  committee  of  investiga- 
tion; go  into  the  examination;  make  the  most  of  it, 

"And  damned  be  he  who  tint  crle*  hold,  enough  I" 

Mb.  HOWARD.    I  move  to  lay  the  resolution  on  the  table. 

Mr.  WEST.  Mr.  President:  I  desire  to  say  to  the  Convention,  that 
inasmuch  as  p^ve  charges  have  been  made  here  against  members  of 
this  Constitutional  Convention,  charges  which  are  false  in  themselves, 
false  in  the  beginning,  and  false  in  the  ending,  so  far  as  it  relates  to  any 
action  of  any  member  of  this  Convention,  and  my  name  having  been 
falsely  placed  there — I  care  not  whether  Mr.  Reddy  wrote  it  or  not — I 
ask  this  Convention  to  adopt  the  resolutions  and  have  an  investigation. 

Thi  PRESIDENT.  The  question  is  on  the  motion  to  indefinitely 
postpone  tbe  resolution. 

Mr.  BEDDY.  Mr.  President:  I  object  to  the  gentlemen  voting  who 
are  charged  in  these  resolutions.  They  have  no  right  to  vote.  Under 
parliamentary  rules  they  have  no  right  to  vote. 

Thr  PBESIDENT.  "The  gentleman's  point  of  order  is  well  taken. 
When  a  charge  is  made  against  a  member  he  cannot  vote  upon  it. 

Mb.  BEDDY.  Mr.  President:  I  ask  that  these  members  be  requested 
to  withdraw,  or  keep  their  seats. 

rCries  of  "  CaU  the  roll ;"  "  Call  the  roll."] 

Mb.  AYEBS.    I  demand  the  ayes  and  noes. 

The  ayes  and  noes  were  demanded  by  Messrs.  Freud,  Howard,  of  Los 
Angeles,  Eeyes,  and  West,  and  the  Secretary  commenced  calling  the  roll. 

Mb.  BARBOUR.    Mr.  President :  I  claim  my  right  to  vote. 

Tub  president.  The  member  being  charged  in  the  resolution, 
cannot  vote  upon  it.    That  is  the  universal  parliamentary  law. 

Mb.  LABKIN.    I  would  ask  for  the  reading  of  the  names. 

The  PRE8I  DENT.  Under  universal  parliamentary  law,  any  member 
against  whom  a  charge  is  made,  cannot  vote  upon  it, 

Mr.  BARBOUR.    I  appeal  from  the  decision  of  the  Chair. 

Mr.  cross.  I  was  not  going  to  vote  upon  it,  but  if  you  make  it  a 
party  issue,  why  not  let  the  Non-partisans  settle  it? 

MTb.  HARRISON.  Mr.  President 

Thb  president.  No  motion  can  be  made.  The  roll  is  being 
called. 

Mb.  HARRISON, 
the  law. 

Thb  president. 
noes  are  being  called. 

Mb.  HARBISON.    I  hope  I  will  be  heard  afterwards. 

Mb.  BEEBSTECHER.  I  object  to  the  vote  of  Mr.  Beddy.  I  do  not 
believe  a  paid  attorney  can  vote. 

Mb.  BABBOUB.    I  appeal  from  tbe  decision  of  the  Chair. 

Mr.  STEDMAN.    I  second  the  appeal. 

Tax  PRESIDENT.    No  appeal  can  be  entertained  now. 

Mb.  BABBOUR.  Then  I  ask  permission  to  place  on  record  a 
protest. 

Mr.  BEYNOLDS.    Mr.  President :  I  understand 

Thr  PBESIDENT.  The  gentleman  will  Uke  his  seat.  Heisoutof 
order.    Proceed  with  the  roll  call. 

Mb.  KENNY  (when  his  name  was  called).  Mr.  President:  I  desire 
to  be  excused  from  voting,  as  I  am  an  interested  party. 


My  name  is  called  there,  and  I  want  to  explain 
No  explanations  can  be  made  when  the  ayes  and 
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Mb.  8WEASEY  (when  his  name  wax  called).  Ae  I  belong  to  the  club, 
although  my  nami  is  not  on  the  proscribed  list,  1  decline  to  vote. 

The  roll  was  called,  and  the  motiou  to  indefiQitely  postpone  prevailed 
hy  the  following  vote : 

ATIS. 


Andrews, 

Heiskell, 

Prouty, 

Ayers,                 % 

Hitchcock, 

Rhodes, 

Barton, 

Holmes, 

Kinegold, 

Belcher, 

Howard,  of  Los  Augeles.RoIfe^ 

Blackmer, 

Howard,  of  Mariposa, 

Schomp, 

Brown, 

Hughey, 

Shoemaker, 

Caples, 

Hunter, 

Shurtleff, 

Chapman, 

Johnson, 

Smith,  of '^h  District, 

Charles, 

"   Keyes, 

Soule, 

Doyle, 

Larkin, 

Terry, 

•Dudley,  of  Solano, 

Mansfield, 

Tinnin, 

Dunlap, 

McConnell, 

Turner, 

Eagon, 

McCoy, 

Tuttle, 

Estee, 

McNutt, 

Walker,  of  Tuolumne, 

Evey, 

Miller, 

Webster, 

Finney, 

Moreland, 

Wilson,  of  Tehama, 

Freud, 

Kason, 

Wilson,oflstDistrict— 53 

Garvey, 

Ohleyer, 

MOIS. 

• 

Burt, 

lAnie, 

Beed, 

Edgerton, 

Lewis, 

Schell, 

IlU^m, 

McCallum, 

Steele, 

McParland, 

Stevenson, 

Inman, 

Overton, 

Thompson, 
Van  Voorhies, 

Jones, 

Porter, 

Lam  peon. 

Keddy, 

Weller— 21. 

Mb.  edgerton.  I  move  that  the  whole  subject-matter  be  made 
the  special  order  for  the  next  fourth  of  July. 

Mb.  BEDDT.  I  suggest  that  the  gentleman  will  probably  be  making 
a  speech  on  that  day,  and  cannot  attend. 

lboislativb  dbpaktuint. 

Mb.  TERRT.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  considering  the  report  of  the  Committee  on  Legislative 
Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbb  CHAIRMAN.  The  committee  had  under  consideration  section 
thiKy-nine.  If  there  are  no  amendments  the  Secretary  will  read  section 
forty. 

AMIKDHKNTS  TO  THX  ONITBD  BTATES  COSSTITCTIOK. 

The  SECRETARY  read : 

Sbc.  40.  The  Legislature  shall  not  ratify  any  alnendment  to  the  Con- 
stitution of  the  United  States  which  may  be  proposed  by  Congress,  except 
such  as  shall  have  been  proposed  and  publishea  at  least  thirty  days  next 
preceding  the  general  election  for  members  of  the  Legislature  ratifying 
such  amendment. 

BtMABKS  OP  HB.  VCCALLCM. 

Mb.  McC.^LLUM.  Mr.  Chairman  :  I  move  to  strike  out  that  section. 
This  amendment  as  first  proposed  was,  that  no  amendment  to  the  Con- 
stitution of  the  United  States  should  be  ratified  except  by  a  popular  vote. 
That,  for  very  good  reasons,  was  abandoned,  and  this  section  forty  sub- 
stituted in  its  place : 

"  The  Legislature  shall  not  ratify  any  amendment  to  the  Constitution 
of  the  United  States  which  may  be  proposed  by  Congress,  except  such 
as  shall  have  been  proposed  and  published  at  least  thirty  days  next 
preceding  the  general  election  for  members  of  the  Legislature  ratifying 
such  amendment." 

Now,  I  wish  to  call  attention  to  the  language  of  the  Constitution  of 
the  United  States  upon  this  subject,  in  section  one,  article  five.  This' 
provision  is,  that  these  amendments  shall  be  ratified  by  the  Legislatures 
in  the  different  States,  as  may  be  provided  by  Congress.  Therefore  the 
State  has  nothing  to  do  with  the  manner  of  ratifying  the  amendments 
to  the  Constitution  of  the  United  States,  and  I  submit  that  it  is  a  viola- 
tion of  that  principle  of  the  Constitution  of  the  United  States  to  say  that 
the  Legislature  of  the  State  shall  not  ratify  an  amendment  to  the  Con- 
stitution of  the  United  States,  except  in  the  manner  provided  in  this 
section  forty.  It  says  that  the  Legislature  shall  not  ratify  any  amend- 
ment, "except  such  as  shall  have  been  proposed  and  published  at  least 
thirty  days  next  preceding  the  general  election  for  members  of  the  Leg- 
islature ratifying  such  amendment."  Suppose  they  are  not  publishwi 
then?  Two  thirds  of  each  branch  of  Congress  propose  an  amendment, 
and  it  is  ratified  by  the  Legislatures  or  Conventions  of  other  States.  No 
provision  is  made  here  for  the  publication  of  these  amendmenta  to  the 
Constitution  of  the  United  States,  and  then  if  they  never  should  be 
published,  then  they  are  never  to  be  ratified,  and  that  by  a  provision  of 
the  Stat«  Constitution.  Section  one,  of  article  five,  of  the  Constitution 
of  (he  United  States,  says: 

"The  Congress,  whenever  two  thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  Constitution,  or,  on  the 
application  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall 
call  a  Convention  for  proposing  amendments,  which,  in  either  case, 
shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  Constitution, 
when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States, 
or  by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other  mode 
of  ratification  ma;^  be  proposed  by  the  Congress." 

There  is  a  proviso  then  following  which  has  nothing  to  do  with  this 
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question.  Suppose  the  Legislature  assembles  and  acts  upon  a  proposed 
amendment  to  the  Constitution  of  the  United  States — ratifies  it^are  we 
to  have  the  question  raised  in  the  Courts  whether  that  is  a  valid  amend- 
ment, because  the  provision  of  our  State  Constitution  said  that  the  Legis- 
lature should  not  ratify  until  the  proposed  amendment  had  first  been 
published  at  least  thirty  days  next  preceding  the  general  election  for 
members  of  the  Legislature  ratifying  such  amendment?  I  do  not  know, 
Mr.  Chairman,  why  tliere  is  any  necesaity  for  any  provision  upon  this 
subject.  It  seems  to  proceed  upon  the  idea  that  some  amendments  t<> 
the  Constitution  of  the  United  States  have  been  ratified  that  ought  not 
to  have  been,  in  some  basty  or  unconsidered  manner.  I  am  not  aware 
that  such  action  has  been  taken.  If  it  has  been,  it  is  a  question  for  the 
general  government  and  not  for  the  State. 

But  there  is  a  special  reason  why  I  give  some  importance  to  thi:j 
matter.  In  the  last  Presidential  election  the  fact  was  develope<l  that 
there  is  a  provision  in  the  Constitution  of  the  United  States  so  uncertain 
in  its  meaning  as  to  be  as  dangerous  and  threatening  in  the  diflerent 
constructions  which  may  be  ^iven  to  it,  as  the  different  constructions  of 
that  Constitution  as  to  the  right  of  secession.  Such  men  as  Mortou 
upon  the  one  side,  and  Edmunds,  and  other  men  like  him  in  the  same 
party,  upon  the  other,  entertained  opposite  opinions  about  the  construc- 
tion of  the  Constitution  of  the  United  States,  as  to  whether  the  Vice- 
President  could  declare  the  result  of  a  Presidential  election,  a  questiou 
which  agitated  this  country  from  center  to  circumference,  and  only  by 
the  wisdom  and  the  patriotism  of  men  coming  together,  of  both  parties, 
was  this  country  saved,  perhaps,  from  another  wirr.  Notwithstanding 
that  occurred  in  January,  eighteen  hundred  and  seventy-seven,  or 
about  that  date,  there  has  been  no  amendment  yet  provided  in  the 
Constitution  to  avoid  that  very  dangerous  question.  I  believe  that  all 
will  agree  with  me  that  it  is  of  the  utmost  consequence  that  that  pro- 
vision of  the  Constitution  of  the  United  States  which  makes  it,  to  say  the 
least,  doubtful,  whether  the  Congress  or  the  Vice-President  shall  declare 
the  vote,  ought  to  be  amended.  If  this  amendment  should  be  adopted, 
and  it  requires  the  vote  of  California  to  make  the  three  fourths  of  the 
States,  we  could  do  nothing  whatever  upon  the  subject  unless  we  would 
violate  our  own  Constitution  in  voting  upon  that  amendment.  Now, 
sir,  I  see  no  necessity  for  that  section,  and  I  hope  it  will  be  stricken  out. 
It  is  wrong  in  principle  and  wrong  in  policy,  and  might  lead  to  disas- 
trous results. 

QUESTIOK  OF   PBtVlLEOK. 

Mb.  REDDY.  Mr.  Chairman :  Several  gentlemen  have  called  upon 
me  since  my  remarks  here  on  the  question  of  privilege,  believing  that 
the  names  set  forth  in  the  resolution  sent  up  by  the  gentleman  from  San 
Francisco,  Mr.  Dowling,  were  written  by  me — that  is  to  say,  that  I  had 
put  their  names  down.  They  seem  to  be  under  that  impression.  I 
wish  to  say  now  to  the  gentlemen  whose  names  appear  in  tliat  resolu- 
tion, that  I  do  not  know  anything  about  those  names.  I  simply  sug- 
gested the  form  of  those  resolutions,  and  I  never  saw  a  single  name 
writteu.  They  were  inserted  in  a  blank  space  left  for  that  purpose,  and 
I  state  this  that  the  gentlemen  may  not  take  it  as  an  assertion  upon  my 
part  that  they  were  a  party  to  anything.  I  had  nothing  whatever  to  do 
with  these  resolutions,  beyond  suggesting  the  Ibrm  in  which  they  shoulcl 
be  put.    My  remarks  were  aimed  at  the  principle  involved. 

Mb.  HARRISON.  Mr.  Chairman  :  My  name  is  on  that  list,  and  I 
am  very  glad  it  is  on  the  list. 

Mr.  BARTON.    Mr.  Chairman:  I  accept  the  apology. 

Mr.  RGDDY.  I  hope  the  gentleman  will  understand  me.  There 
seems  to  b«  quite  a  breeze  because  I  dared  to  exercise  my  privilege  and 
speak  upon  this  subject,  and  I  have  been  surrounded  on  all  sides.  Now, 
I  want  It  understood  that  anybody  who  does  not  like  my  remarks  may 
make  a  note  of  it ;  that  I  am  responsible  for  them  at  all  times  and  in  all 
places,  either  in  the  daylight  or  in  the  dark. 

AMKNDUENTS  TO  TBB    VMITED  STATES  COKSTITDTIOK. 

Ms.  TERRY.  Mr.  Chairman:  Perhaps  the  most  important  duty 
which  the  Legislature  is  ever  called  upon  to  perform  is  the  ratification 
of  an  amendment  to  the  Constitution  of  the  United  States,  and  it  does 
occur  to  me  that  the  persons  who  are  called  upon  to  discbarge  that  duty 
should  be  elected  with  some  reference  to  the  question  which  is  involved 
in  it.  Now,  it  is  proimsed  here  that  the  proposed  amendments  to  the 
Constitution  of  the  United  States  shall  be  passed  upon,  so  far  as  the  State 
of  California  is  concerned,  by  a  Legislature,  the  members  of  which  have 
been  elected  after  the  ameridment  lias  been  proi>oscd,Bo  that  the  people, 
in  selecting  their  members  of  the  Legislature,  may  do  it  with  some 
reference  to  the  opinions  and  views  of  the  candidates  upon  the  ratifica- 
tion or  rejection  of  the  amendment.  If  that  thing  had  been  done  in  the 
past,  perhaps  some  of  the  amendments  which  are  now  a  part  of  the  Con- 
stitution would  not  have  been  ratified.  The  fifteenth  amendment  was 
never  ratified  according  to  the  Constitution,  but  the  question  cannot  rise, 
because  it  was  proclaimed  by  the  Secretary  of  State  as  having  been  car- 
ried by  the  requisite  number  of  States;  but  we  do  know  that  there  were 
certain  States  in  which  subsequent  Legislatures  elected  by  the  people 
undertook  to  withdraw  that  ratification.  So,  that  if  that  election  had 
been  held,  or  if  a  provision  of  that  kind  had  been  in  the  Constitution,  in 
the  States  of  New  York,  Oregon,  and  another — I  do  not  remember  the 
third — requiring  that  the  ratification  be  by  a  Legislature,  the  members 
of  which  were  elected  after  the  amendment  was  proposed,  it  would  per- 
haps never  have  been  ratified.  Now,  I  do  not  complain  of  the  fifteenth 
amendment.  The  fathers  of  it  are  beginning  to  be  a  little  afraid  of 
their  own  bantling,  and  after  a  number  of  years  even-handed  justice  has 
returned  the  poisoned  glass  to  the  lips  of  those  who  prepared  it.  Other 
amendments  will  come  up.  Amendments  to  the  Constitution  of  the 
United  States  may  be  proposed,  and  the  Legislature  of  this  State,  and  the 
Legislatures  of  other  States,  enfranchising  the  Chinese,  or  affecting  our 
interests  equally.  In  a  caae  of  that  kind,  or  in  case  of  the  propo^  of 
any  amendment  which  involves  the  interest  of  the  people,  I  propose 
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that  the  raerabere  of  the  Legislature  shall  be  voted  for  with  reference  to 
that  question. 

Mr.  McCALLUM.  Does  the  enfranchisement  of  the  Chinese  require 
an  amendment  to  the  Constitution  or  the  naturalization  laws? 

Mb.  terry.  Well,  it  might  require  an  amendment  to  the  Constitu- 
tion, or  at  least  it  could  be  done  by  an  amendment. 

Mb.  McCALLUM.    Does  it  not  depend  upon  the  naturalization  laws? 

Mr.  terry.  It  does  now,  but  it  might  be  done  by  a  provision  in 
the  Constitution.  They  might  extend  the  provision  to  everybody  in 
the  country.  But  there  are  other  questions  which  might  arise.  Under 
the  naturalization  laws,  as  they  now  stand,  the  Chinese  may  be  pre- 
vented from  voting,  not  being  native  citizens  of  the  United  Btates;  but 
there  may  other  questions  come  up,  and  it  is  proposed  here  in  this  sec- 
tion that  upon  any  question  involving  a  change  in  the  organic  law  of 
the  confederation  or  Union,  that  the  people  should  speak  through  their 
ballot  box;  that  they  should  elect  the  men  who  are  to  pass  upon  it  after 
the  amendment  is  proposed,  in  order  that  the  will  of  the  people  may  be 
expressed. 

Mr.  McCALLUM.  Suppose  the  present  session  of  Congress  should 
propose  on  amendment  to  the  Constitution  of  the  United  Stat«8  with 
reference  to  the  counting  of  the  electoral  vote. 

Mk.  terry.  It  would  be  published  a  long  time  before  the  members 
of  the  next  California  Legislature  are  elected,  and  therefore  would  not 
cut  any  figure. 

Mr.  McCALLUM.    Published  how? 

Mr.  terry.  If  it  was  printed  in  any  news]>aper  in  the  land  it 
would  be  published  within  toe  meaning  of  the  section. 

Mr.  ESTEE.     That  is  the  objection. 

Mb.  terry.  It  does  not  sav  published  by  the  authority  of  Congress, 
or  publislied  by  the  authority  ot  the  8tol«,  or  published  by  any  authority. 

Mr.  £8TE£.  What  I  wish  to  call  the  attention  of  the  gentleman  to 
is  this:  that  the  Courts  have  held  that  where  a  law  prescribes  publica- 
tion it  means  publication  according  to  law,  and  therefore,  merely  pub- 
lication in  a  newspaper  or  in  the  proceedings  of  Congress  would  not  be 
a  publication. 

Mr.  terry.  Where  the  law  prescribes  a  particular  mode  of  publi- 
cation, that  is  true,  but  where  simple  publication  is  required  any  publi- 
cation will  answer.  This  section  says:  "  The  Ijegislature  shall  not  ratify 
any  amendment  to  the  Constitution  of  the  UnitM  States  which  may  be 
proposed  by  Congress,  except  such  as  shall  have  been  proposed  and  pub- 
lished at  least  thirty  days  next  preceding  the  general  election  for  mem- 
bers- of  the  Ijegislature,  ratifying  such  amendment."  It  must  have 
been  known.  The  people  must  know  that  such  an  amendment  is  to  be 
voted  upon  by  the  Legislature,  at  least  thirty  days  before  the  general 
election,  so  that  the  people  may  understand  that  that  is  one  of  the 
duties  which  that  Legislature  to  be  elected  will  be  called  upon  to  per- 
form. I  can  see  no  great  hardship  in  it.  I  can  see  no  purpose  in  being 
in  a  tremendous  hurry  about  such  an  important  matter.  The  Legisla- 
tures of  the  different  States  meet  at  different  times.  They  meet  bien- 
nally,some  on  the  odd  numbered  years  and  some  on  the  even  numbered 
years,  and  they  could  not  ratify  an  amendment  in  any  one  year.  1  do 
not  believe  that  three  fourths  of  the  Legislatures  of  the  different  States 
meet  in  one  year,  so  that  there  is  no  necessity  for  being  in  a  hurry  about 
it,  and  in  a  matter  so  important  as  this  the  people  ou((ht  to  have  an 
opportunity  to  select  men  whose  views  upon  that  particular  question 
would  be  tnown  to  the  people  before  they  were  voted  for. 

Mb.  McCALLUM.  Don't  you  think  there  is  a  necessity  for  a  hurry 
in  making  that  plain  which  is  said  now  to  be  doubtful  as  to  the  count- 
ing of  the  electoral  vote?  Don't  you  think  that  ought  to  be  done 
before  the  next  Presidential  election  ? 

Mr.  TERKY.    I  think  that  can  be  done  by  an  Act  of  Congress. 

Mr.  McCALLUM.    It  is  in  the  Constitution. 

Mb.  terry.  .  I  think  this  Constitution  sufficiently  plain  on  that 
already ;  but  if  this  present  Congress  should  pass  the  law  which  the 
gentleman  speaks  of  it  will  be  published  more  than  thirty  days,  and 
more  than  six  months  before  the  next  general  election  in  this  State  for 
members  of  the  Legislature.  I  think  it  is  an  important  provision. 
Perhaps,  if  the  Legislature  should  disregard  this  provision  of  the  Con- 
stitution, no  question  could  be  raised  as  to  the  validity  of  their  action  if 
it  was  proclaimed  by  the  Secretary  of  State  at  Washington  that  an 
amendment  had  been  ratified  by  three  fourths  of  the  States.  I  do  not 
know  of  any  means  by  which  you  could  go  behind  that  return  and  dis- 
prove the  fact  which  it  purported  to  certi^. 

Mb.  EDGERTON.  I  would  like  to  ask  a  question.  Is  there  any 
doubt  but  that  section  forty  contemplates  an  official  publication  under 
the  authority  of  law  ? 

Mr.  terry.    I  do  not  understand  it  so. 

Mr.  EDGERTON.  I  should  suppose  that  there  was  no  doubt  about 
it.  It  would  be  held  to  be  an  official  publication  under  authority  of 
law.  I  was  going  to  ask  if  he  is  to  rely  upon  the  publications  that  occur 
in  the  press  that  an  amendment  is  proposed  by  two  thirds  of  both 
houses,  with  the  discussion  that  has  there  occurred,  or  if  it  was  an 
amendment  proposed  by  a  Convention  which  was  called  for  that  pur- 
pose, whether  it  is  not  altogether  probable  that  there  would  be  such  a 
discussion  of  it  that  it  would  be  known  to  every  elector  in  the  country. 

Mb.  TERRY.    Certainly. 

Mb.  EDGERTON.  Then  why  the  provision  for  thirty  days'  publica- 
tion in  the  State.  It  seems  to  me  as  it  stands  it  is  altogether  too  indefi- 
nate  to  be  of  practical  value. 

Mb.  terry.  The  object  is  to  have  the  people  know  just  what  the 
amendment  is  before  they  elect  the  men  who  are  to  cast  their  votes. 

Mr.  EDGERTON.  Suppose  that  the  ratification  of  an  amendment 
depended  upon  the  vote  of  California  alone,  and  then  they  turn  to  this 
provision  which  requires  a  thirty-day  publication,  but  which  does  not 
say  what  kind  of  a  publication,  how,  in  what  papers,  where  or  when. 
It  is  left  altogether  indefinite.    It  seems  to  me  that  it  ought  to  be  clearly 


defined  if  it  is  to  be  put  in  the  Constitution  at  all,  or  else  omitted  alto- 
gether.   I  do  not  see  any  necessity  for  it. 

Mb.  terry.  If  it  is  printed  in  a  newspaper  it  is  known.  If  it  is 
printed  in  the  statutes,  if  it  is  printed  in  the  proceedings  of  Congress, 
that  is  a  publication.  But  if  the  gentleman  wants  to  make  it  moro 
clear— if  he  wants  to  suggest  any  amendment — I  have  no  objection.  It 
is  clear  enough  to  my  mind  now.  I  think  the  provision  is  au  important 
one  and  should  be  retained  in  the  Constitution.  I  think  that  any  pub- 
lication will  answer  the  exigencies  of  that  section. 

Mr.  EDGERTON.  Mr.  Chairman :  I  think  it  would  be  a  useless  pro- 
vision. I  think  if  the  people  of  this  State  got  notice  of  an  amendment, 
twenty-nine  days  or  twenty-eight  days  prior  to  the  election,  that  there 
would  be  ample  notice  to  the  legislature. 

Mr.  HOWARD.  I  move  to  amend  by  inserting.mfler  the  word  "pub- 
lished," in  line  three,  the  words  "  as  directed  by  the  Governor." 

Mr.  TERRY.  I  move  to  amend  by  striking  out  the  words  "and 
published." 

Mb.  HOWARD.  I  accept  that  as  an  amendment.  There  is  no  doubt 
that  in  the  absence  of  an  Act  of  Congress,  this  fortieth  section  is  valid 
and  ou^t  to  be  adopted. 

Mb.  BLACKMER.  I  send  up  a  written  amendment  to  strike  oat 
those  two  words, "  and  published." 

REMARKS  or  MB.  CAPLB3. 

Mb.  CAPLES.  Mr.  Chairman :  I  desire,  in  justice  to  the  committee, 
to  correct  a  mistake  made  by  the  gentleman  from  Alameda  \n  re^rd  to 
the  original  form  in  which  this  proposition  was  brought  before  this  com- 
mittee. I  recollect  myself,  distinctly,  that  it  was  brought  almost  exactly 
in  its  present  form,  but  the  gentleman  from  Alameda  understood  it  to 
mean  that  the  ratification  should  be  by  the  people  on  a  popular  vote ; 
but  we  readily  made  him  understand  that  he  was  mistaken  in  that 
interpretation  of  the  proposition,  and  he  did  understand  it,  and  he  is 
now  thinking  of  the  original  idea  as  he  understood  it  when  first  brought 
before  the  committee.  1  do  this,  Mr.  Chairman,  in  justice  to  the  com- 
mittee, for  I  am  prepared  to  assert  that,  in  my  judgment,  there  was  no 
member  of  that  committee  so  stupid  or  ignorant  as  to  have  made  such  a 
proposition,  because  they  must  all  have  known  that  the  Constitution  of 
the  United  States  provided  that  the  ratification  should  be  by  the  Legis- 
lature. 

Now,  Mr.  Chairman,  in  regard  to  the  principle  involved  in  this  con- 
test. What  is  it?  We  all  agree  that  under  the  provisions  of  the  Con- 
stitution of  the  United  States,  the  alteration,  modification,  or  adoption 
of  new  sections  to  the  Constitution  must  be  proposed  by  Congress  and 
ratified  by  the  tiegislatures.  There  is  certainly  no  difference  of  opinion 
in  regard  to  that.  The  real  question  at  issue  here  is,  are  the  people,  in 
their  primary  capacity,  to  take  primary  action  before  the  Legislature? 
Now,  Mr.  Chairman,  if  I  understand  the  theory  of  the  American  r^stem 
of  government,  it  is  based  upon  the  fundamental  principle  that  all  sov- 
ereign power  and  authority  is  inherent  in  the  people,  and  the  formation 
of  organic  law  is  the  highest,  and  the  most  solemn  and  important  duty 
of  that  supreme  power.  Where  is  that  supreme  power?  Is  it  your 
Legislature?  Certainly  not.  The  Legislature  is  but  the  creature  of  that 
supreme  power — the  people.  The  Legislature  exercises  certain  specific 
and  well  defined  powers,  limited  by  the  Constitution — the  State  Consti- 
tution, and  the  Constitution  of  the  United  States;  but  in  the  formation 
of  an  organic  law  of  the  nation,  surely  they  are  uot  the  sovereign,  para- 
mount, original  authority,  because,  as  I  remarked,  that  sovereign,  para- 
monnt  authority  is  inherent,  not  in  the  Legislature,  but  in  the  people; 
therefore  I  hold,  Mr.  Chairman,  that  this  solemn  act  of  the  formation  of 
fundamental  law  must  \fe  primarily  acted  upon  by  that  original,  para- 
mount authority — the  people.  How  shall  we  accomplish  this  result? 
We  will  say,  for  instance,  that  here  is  a  Legislature  in  session,  and  an 
amendment  to  the  Constitution  of  the  United  States  is  proposed  while  it 
is  in  session,  and  it  is  called  upon  to  ratify,  and  is,  in  case  that  the^ 
carry  it,  then  ratified.  Now,  I  ask  you,  Mr.  Chairman,  and  I  submit  it 
to  the  candor  of  all  intelligent  men,  whether  the  original,  paramount, 
sovereign  authority  of  the  people  has  ever  been  consulted.  I  say  it  has 
not.  So  far  from  having  been  consulted,  the  measure  has  been  pro- 
posed subsequently  to  the  time  that  the  Legislature  was  elected. 
The  sovereigns  knew  nothing  of  it  at  the  time  that  this  Legislature 
was  elected.  Now,  how  can  they  have  acted  ?  How  can  there  have 
been  any  rightful  action  of  the  sovereign  in  (his  State ;  because,  as  I 
remarked,  the  Legislature  is  not  the  sovereign ;  it  is  but  the  servant  of 
the  people;  the  agent  of  the  people,  ezereisine  certain  well  defined, 
limited,  and  circumscribed  powere.  This  question,  which  is  raised  in 
regard  to  publication,  it  seems  to  me,  with  all  due  deference  to  the  gen- 
tleman, is  but  a  quibble ;  and  inasmuch  as  the  Chairman  of  the  com- 
mittee has  proposed  to  strike  out  the  words  "and  published,"  that 
certainly  removes  all  objections,  and  it  does  seem  to  me  that  if  ^ntle- 
men  are  prepared  to  stand  up  and  defend  that  fundamental  principle 
upon  which  all  ^vemments  are  founded  in  this  country,  to  wit :  that 
the  sovereign,  original,  paramount,  and  supreme  power  is  in  the  people, 
that  they  can  have  no  earthly  objection  to  this  proposition  of  submitting 
the  question  to  the  sovereigns  and  then  to  those  who  are  to  carry  out 
their  will.  No  proposition  could  be  plainer,  because,  if  we  take  the 
converse  of  the  proposition  and  assume  that  the  Legislature,  the  creatures 
and  servants  of  the  people,  elected  without  any  reference  to  this  pro- 
posed amendment,  can  exercise  this  highest,  this  most  solemn,  this  most 
fundamental  function  of  government,  why,  then,  it  seems  to  me  that 
we  are  ignoring,  setting  aside,  and  repudiating  that  fundamental  prin- 
ciple upon  which  all  American  governments  are  substantially  founded. 

Tbk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment to  strike  out  the  words  "  and  published." 

The  amendment  was  adopted. 

TnK  CHAIRMAN.  The  question  recurs  on  the  motion  to  strike  oat 
section  forty. 
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The  motion  prevailed  on  a  division  by  a  vote  of  47  ayes  to  39  noes. 
Thi  chairman.    The  Secretary  will  read  section  forty-one. 

OOKTESTID    ELICTIOKS. 

Thb  secretary  read : 

Sic.  41.  In  case  of  a  contested  election  in  either  branch  of  the  Leg- 
islature, only  the  claimant  decided  entitled  to  the  seat  shall  receive  from 
the  State  ner  diem  compensation,  or  mileage. 

Mb.  HOWARD.  Mr.  Chairman:  I  move  to  strike  out  section  forty- 
one.  It  is  contrary  to  the  general  parliamentary  usage.  I  have  never 
known  a  contest  m  the  United  States  House  of  Representatives  where 
per  diem  and  mileage  were  not  allowed  to  a  contesting  member.  It 
would  often  operate  injuriously,  for  the  reason  that  it  might  deprive  a 
county  or  a  constituency  of  the  services  of  a  man  really  elected  and 
really  entitled  to  his  seat,  because  he  might  not  be  able  at  his  own 
expense  to  prosecute  the  contest.  At  all  events,  it  is  safer  to  leave  if  to 
the  Legislature  to  determine  whether,  and  under  what  circumstances,  he 
should  be  allowed  mileage  and  per  diem. 

Mb.  barton.    I  second  the  motion. 

Mb.  terry.  Mr.  Chairman :  It  seems  to  me  that  contests  are  rather 
encouraged  by  the  fact  that  a  man  cannot  lose  anything  anyhow.  He 
comes  here  and  stays  to  the  full  length  of  the  session  at  the  Capital,  and 
he  draws  his  per  diem  and  mileage.  Kow,  in  all  other  litigation  the 
loeing  party  pays  the  cost,  and  sometimes  the  costs  of  the  other  party 
too.  I  do  not  see  why  a  man  should  receive  pay  unless  he  brings  for- 
ward such  a  case  as  insures  his  success. 

Mb.  HOWARD.  I  will  askmyfriend  if  the  contestant  does  not  repre- 
sent the  people  rather  than  himselfT  Is  it  not  safer  to  leave  it  to  the 
Legislature  to  say  whether  it  is  a  frivolous  contest  or  not? 

Mb.  terry.  Theoretically,  the  people  are  represented ;  practically, 
it  is  the  man  himself  and  not  the  people.  I  do  not  see  why  a  man  should 
be  paid  for  making  a  false  claim. 

Mb.  SCHGLL.  Would  it  not  be  necessary  that  the  question  of  mile- 
age should  be  deferred  until  the  very  last  end  of  the  session,  because  it 
mieht  occur  that  the  contests  would  not  be  decided  until  the  very  last 
end  of  the  session. 

Mb.  terry.  Where  would  be  the  hardship  of  that?  Then  if  he 
was  entitled  to  the  mileage  he  would  get  it.  Let  them  have  it  at  the 
end  of  the  session. 

Mb.  BARBOUR.  Mr.  Chairman :  I  hope  the  motion  of  the  gentle- 
roan  from  Los  Angeles  will  prevail.  It  seems  to  me  that  this  is  getting 
down  to  rather  small  business;  we  have  left  many  things  to  the  Legisla- 
ture. Of  course,  if  there  is  no  merit  in  the  contest  there  should  he  no 
allowance.  If  there  is  merit  in  it,  the  allowance  should  be  made, 
because  the  prosecution  is  ready  in  behalf  of  the  people,  and  the  people 
might  be  defeated  of  their  actual  will  by  reason  of  the  candidate  not 
being  able  to  prosecute  the  contest  at  his  own  expense.  Therefore  I  do 
not  see  the  necessi^  of  descending  to  particulars  of  that  kind. 

Mb.  terry.  In  a  contest  of  any  other  kind  a  man  pays  his  own 
expenses.  In  case  of  two  men  claiming  to  have  been  elected  County 
Judge  the  people  are  just  as  much  interested  as  they  are  in  men  claim- 
ing seats  in  the  Legislature.  Yet  in  all  those  cases  the  losing  party  gets 
nothing. 

Mb.  SCHELL  .  You  propose  to  make  a  man  wait  until  the  end  of  the 
session.    That  is  a  very  exceptionable  case. 

Mb.  terry.  The  law  now  provides  that  when  a  man's  right  to  an 
office  is  contested,  that  he  cannot  get  the  salary  until  the  case  is  decided. 
I  can  see  no  hardship  in  subjecting  members  of  the  Legislature  to  the 
same  rule.    After  the  matter  is  decided  the  man  gets  it  iu  a  lump. 

BEMABKS  OF  MB.   BKLCHEB. 

Mb.  belcher.  Mr.  Chairman :  It  seems  to  me  this  section  can 
perform  no  good  office.  It  is  unquestionably  true  that  men  are  some- 
times thrown  out  of  legislative  bodies  when  they  have  been  in  fact 
elected,  after  serving  a  considerable  time.  This  has  been  true  in  Con- 
gress as  we  are  told  on  many  occasions,  when  somebody  had  a  seat  there, 
and  the  ouestion  arose  as  to  the  right  of  another  party  to  that  seat. 
Kow,  no  longer  ago  than  at  the  first  meeting  of  the  present  Congress  one 
Representative  from  this  State,  who  had  the  certificate,  ana  it  was 
decided  by  the  Supreme  Court  of  this  State  that  be  was  entitled  to  it, 
was  thrown  out  by  the  present  majority  in  Congress. 

Mb.  HOWARD.  I  never  knew  a  contested  election  to  be  determined 
on  any  other  than  party  grounds.  The  party  having  the  majority  holds 
on  to  it. 

Mb.  terry.  If  he  was  in  the  minority,  he  ought  to  have  sense 
enough  not  to  go  there. 

Mb.  belcher.  The  gentleman  from  Los  Angeles  says  he  has  never 
known  a  contested  election  case  to  be  determined  on  any  other  than 
party  grounds.  Now,  suppose  a  man  is  elected  to  Congress,  and  goes 
and'eerves  two  or  three  months,  and  then  he  is  turned  out  for,  some 
reason  or  other,  and  then  it  is  decided  that  he  shall  have  neither  mileage 
nor  per  diem?  The  same  principle  is  involved  here.  A  man  comes  up 
from  the  southern  part  of  the  State  with  the  certificate  of  a  member  of 
the  Legislature.  Upon  the  face  of  it  he  is  entitled  to  a  seat  in  the  Senate 
or  Assembly  of  the  State.  Suppose  the  question  is  raised  as  to  his  right 
to  the  seat;  suppose  after  he  has  served  a  month,  or  two  months — nearly 
to  the  end  of  the  session — it  is  determined  by  a  majority  of  the  house  to 
which  be  is  sent,  for  partisan  purpose,  as  it  may  be,  that  he  is  not  enti- 
tled to  that  seat,  and  that  his  antagonist  is.  What  Congress  does,  this 
State  may  do.  What  Congress  has  been  doing  during  the  whole  history 
of  onr  Government  the  Legislature  may  do,  if  it  never  has  done  it. 
Kow,  I  say  when  a  man  has  served  in  the  Legislature  as  the  party  having 
the  certificate  of  election,  he  ought  to  be  paid  for  the  time  that  he  serves. 
Why  should  not  the  Legislature  give  him  the  pay  to  which  he  is  entitled 
for  the  time  he  actually  performed  the  duties  of  a  legislator?  Yet,  if 
this  amendment  is  adopted,  nobody  can  have  any  per  diem  or  mileage 


until  it  is  finally  determined.  The  man  going  away,  poor  perhaps, 
with  his  certificate,  is  finally  turned  out  for  the  motives  I  have  8ug~ 
^ted,  and  told  to  go  home  without  a  cent  in  his  pocket,  though  he  was, 
in  fact,  entitled  to  his  seat.  There  is  no  harm  in  leaving  it  as  it  has 
been.  It  is  not  a  large  amount  for  the  State  to  lose.  I  think  if  you 
decide  otherwise,  by  putting  in  this  amendment,  you  deter  a  man  who 
is  poor  from  coming  here  if  there  be  a  contest  about  it.  He  cannot 
afford  to  come  here  and  spend  one  month,  or  two  months,  waiting  the 
determination  of  the  Legislature,  because  if  it  is  deteriuineu  against 
him  he  will  have  nothing  to  pay  his  expenses  with.  I  think,  therefore, 
that  this  section  should  be  stricken  out. 

Thr  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Xxis  Angeles,  Mr.  Howard,  to  strike  out  section  forty-one. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  61  ayes  to  27  noes. 

Thb  chairman.    The  Secretary  will  read  section  forty-two. 

TEBUS  OF  OFFICBBS. 

The  SECRETARY  read: 

Sec.  42.  In  order  that  no  inconvenience  may  result  to  the  public 
service  from  the  taking  effect,  of  this  Constitution,  no  officer  shall  be 
suspended  or  superseded  thereby  until  the  election  and  qualification  of 
the  several  officers  provided  for  in  this  Constitution. 

Mb.  TERRY.  That  properly  belongs  to  the  Committee  on  Schedule. 
There  is  no  objection  to  striking  it  out. 

Me.  MORELAND.    I  move  to  strike  it  out. 

The  motiou  prevailed. 

COMTROL  OF  COEFOBATIOXS. 

Ma.  McCALLUM.  Mr.  Chairman:  I  desire  to  offer  an  additional 
section  on  the  same  subject  that  was  covered  by  section  twenty-eight  I 
ask  leave  to  read  it  myself,  and  theu  I  will  send  it  up  to  the  Secretary. 
Insert  as  follows: 

"  Sec.  28.  The  Ijeejislature  shall  provide  by  law  for  the  regulation  and 
limitation  of  rates  of  the  charges  by  all  corporations  for  furnishing  water 
or  gas  and  for  telegraphing;  also,  for  freights  and  fares,  except  as  other- 
wise provided  in  this  Constitution;  and  where  laws  shall  provide  for  the 
selection  of  any  person  or  officer  to  regulate  or  limit  any  such  charges, 
no  such  person  or  officer  shall  be  selected  by  any  corporation  or  by  any 
officer  or  agent  thereof,  and  no  person  shall  be  selected  who  is  an  officer 
or  stockholder  in  any  such  corporation." 

I  wish  to  call  attention  to  the  position  in  which  this  question  stands. 
After  having  amended  the  section,  a  majority  of  the  Committee  of  the 
Whole  struck  it  out.  I  will  state  to  the  gentlemen  that  I  have  prepared 
the  amendment  very  carefully  to  cover  all  those  great  corporations 
which,  by  common  usage,  are  known  as  monopolies— the  gaa  companies, 
the  water  companies,  and  the  telegraph  companies;  and  I  refer  to  other 
companies  not  provided  for  except  as  otherwise  provided  in  the  Consti- 
tution, which,  of  course,  refers  to  the  action  of  the  Committee  of  the 
Whole  on  the  article  concerning  railroads  excl\isively.  That  committee 
did  not  see  projier  to  provide  lor  the  regulation  either  by  the  Cofnmis- 
sion  or  by  any  mandatory  provision  upon  the  Legislature  to  provide  for 
the  regulation  of  charges  in  any  case  whatever,  except  solely  railroad 
companies.  Some  language  is  used  there  about  railroad  companies  and 
other  transportation  companies,  but  as  I  see  that  the  Chairman  is  now 
present,  ami  I  understana  him  to  explain,  and  I  believe  it  is  the  under- 
standing of  the  Convention  that  although  the  general  language  is  used, 
"other  transportation  companies,"  railroad  companies  are  meant;  as 
the  gentleman  illustrated,  such  companies  as  the  White  Star  Line  and 
the  Ried  Line — any  particular  company  running  trains  on  the  bed  of  a 
railroad  company  proper,  in  the  sense  iu  which  we  usually  use  that 
phrase.  Therefore,  the  Committee  on  Corporations  made  no  provision 
whatever  with  reference  to  the  regulation  of  the  charges  of  any  corpora- 
tion whatever,  except  railroad  companies.  Kow,  it  is  just  as  important, 
if  this  principle  is  right,  that  there  should  be  a  mandatory  provision 
requiring  the  Legislature,  by  a  Commission  or  otlicnvise,  to  provide  for 
the  limitation  and  regulation  of  the  charges  of  other  great  monopolies. 
Now,  as  to  all  the  other  corporations,  that  may  be  proper  in  a  separate 
amendment.  I  submit  to  the  Convention  that  as  we  have  appliecl  the 
principle  to  one  monopoly,  consistency  would  seem  to  require  that  we 
should  carry  out  the  principle  in  all. 

Mb.  JOHNSON.  Mr.  Chairman:  I  desire  to  offer  a  substitute.  With 
the  leave  of  the  Convention  I  will  read  it: 

"  Sec.  — .  The  Legislature  shall  pass  laws  for  the  regulation  and  limit- 
ation of  the  charges  for  services  performed  and  commodities  furnished 
by  telegraph,  gas,  and  water  corporations,  and  the  charges  by  corpora- 
tions or  individuals  for  storage,  wharfage,  and  water,  in  which  there  is  a 
public  use;  and  where  laws  shall  provide  for  the  selection  of  any  person 
or  officer  to  regulate  and  limit  such  rates,  no  such  person  or  officer  shall 
be  selected  by  any  corporation  or  individual-  interested  in  the  business 
to  be  regulated,  and  no  person  shall  be  selected  who  is  an  officer  or  stock- 
holder in  any  such  corporation." 

Mr.  HOWARD.    I  second  the  amendment. 

revabks  of  ub.  hilbobm. 

Mb.  HILBORN.  Mr.  Chairman :  I  am  opposed  to  both  the  original 
section  and  the  amendment.  I  believe  the  proper  way  to  dispose  of  this 
whole  thing  is  to  place  their  regulation  in  the  hands  of  the  municipal 
authorities  at  the  place  where  the  works  are  located.  It  has  always  been 
the  law  of  this  State.  Of  course  the  Legislature  has  al^ys  had  power 
to  regulate  the  rates  of  ^  and  water,  but  it  has  been  impracticable  for 
the  Legislature  to  exercise  its  power  for  this  reason :  it  has  been  insisted 
that  these  laws  should  be  uniform  in  their  operation.  They  must  be 
governed  by  general  laws.  Therefore  when  an  effort  was  made  to  regu- 
late Spring  Valley  or  the  gas  company  in  San  Francisco,  the  rates  which 
were  fixed  in  that  general  bill  were  so  low  that  they  frightened  the 
members  from  the  country,  because  the  rates  that  were  in  those  bills 
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were  lower  than  gaa  or  water  could  be  furnished  in  any  of  the  other 
cities  throughout  the  State.  The  consequence  is,  that  the  members  from 
the  country  would  combine  and  do  that  which  those  large  monopolies 
desired,  namely,  beat  any  general  bill.  Now,  there  never  will  be  any 
general  bill  passed  in  this  State  to  fix  the  rates  of  gas  and  water,  because 
ir  it  is  fixed  as  it  should  be  for  San  Francisco,  gas  and  water  cannot  be 
furnished  at  those  rates  in  any  of  the  country  cities  or  villages  of  the 
State.  Therefore  I  believe  that  it  is  best  to  leave  these  matters  to  the 
several  cities  and  villages  to  regulate  the  rates  of  gas  and  water. 

Mb.  McCALLUM.  I  will  ask  the  gentleman  if  this  does  not  require 
nn  Act  of  the  Legislature  ?  I  agree  with  the  gentleman  that  it  should  bo 
left  to  the  municipalities,  but  I  inquire  if  it  does  not  require  an  Act  of 
the  Legislature  to  get  that  through.  My  amendment  does  not  interfere 
with  the  gentleman's  views  in  the  sliilitest  degree. 

Mb.  HILBORN.  I  think  we  bad  better  put  it  into  the  Constitution 
that  these  municipalities  shall  have  the  power  to  regulate  these  things. 
Why  not  do  it  in  that  direct  way? 

The  secretary  read  Mr.  Johnson's  amendment. 

Mb.  HOWARD.  Mr.  Chairman :  I  think  that  amendment  is  well 
drawn,  and  I  hope  it  will  be  adopted.    It  meets  a  want. 

Mb.  ESTEE.  Mr.  Chairman :  I  wish  to  say  a  word  on  this  proposi- 
tion. It  was  understood  by  the  Committee  on  Corporations  that  the 
Committee  on  Legislative  Department  had  already  handled  this  matter, 
and  that  section  twenty-eight,  as  reported  by  them,  would  meet  the 
issue.  So  far  as  I  am  concerned,  I  heartily  indorse  the  amendment  pro- 
posed by  the  gentleman  from  Sonoma,  Mr.  .Johnson,  because  it  leaves 
out  the  question  as  to  freights  and  fares  entirely.  I  do  not  think  the 
amendinent  offered  by  the  gentleman  from  Alameda  is  necessary.  I 
hope  that  the  amendment  to  the  amendment  will  be  adopted.  I  sup- 
pose it  makes  no  difference  who  offers  an  amendment,  so  long  as  we  get 
what  we  desire. 

Mb.  McCALLUM.  The  proposition  of  the  gentleman  from  Sonoma 
includes  individuals.  The  amendment  I  presented  is  simply  with  refer- 
ence to  corporations,  and  only  those  corporations  which  are  named.  I 
did  not  insert  that,  because  after  the  vote  here  in  which  a  similar  prop- 
osition was  voted  down,  I  did  not  propose  to  ask  another  vote  on  a 
proposition  in  that  shape.  That  was  substantially  the  proposition  which 
the  committee  voted  down  this  morning. 

Mb.  HOWARD.  It  applies  to  individuals  only  when  there  is  a  public 
use. 

Mb.  McCALLTTM.  The  gentleman  had  those  words  inserted  this 
morning,  and  after  the  Convention  inserted  those  words,  then  they 
struck  out  the  whole  section.    That  is  the  history  of  it. 

Mb.  HOWARD.  If  we  voted  wrong  then  is  there  any  reason  why 
we  should  do  it  again  1 

Mb.  McCALLUM.  I  have  no  objection  to  striking  out  that  clause. 
The  only  reason  I  put  it  in  there  is  oecause  the  Chairman  of  the  Com- 
mittee on  Corporations  explained  that  they  did  not  provide  for  any 
transportation  companies' whatever  except  railroad  companies.  Now, 
take  the  case  of  the  Steam  Navigation  Company ;  there  is  no  provision 
flccordtug  to  the  explanation  of  the  Chairman  of  the  committee  to  reach 
the  regulation  of  charges  in  that  case. 

Mr.  ESTEE.  I  do  not  recollect  of  ever  saying  that  it  does  not  reach 
any  other  than  railroad  companies.  I  did  say  that  it  reached  these  big 
transportation  companies  like  the  Star  Line,  and  the  White  Line,  etc., 
but  I  did  not  say  that  it  did  not  reach  others. 

Mb.  McCALLUM.  Do  you  understand  that  these  Railroad  Commis- 
sioners would  have  the  right  to  regulate  the  rates  of  any  transportation 
company  whatever  except  a  railroad  company  ? 

Mb.  ESTEE.  I  am  not  speaking  of  the  duties,  I  am  speaking  of  the 
liabilities. 

Mb.  HOWARD.    It  does  give  express  power. 

Mr.  ESTEE.  I  understand  that  the  term  railroad  and  other  transpor- 
tation companies  is  a  generic  term  and  means  all  of  them. 

Mb.  McCALLUM.  I  admit  that  is  a  fair  construction,  but  I  do  state 
that  when  the  question  arose  it  was  stated  by  the  Chairman  of  the  com- 
mittee, and  by  a  number  of  other  gentlemen,  that  the  meaning  of  that 
was,  that  it  had  reference  to  other  railroad  companies,  and  that  if  it  was 
not  sufficiently  clear  the  word  railroad  would  be  inserted  there.  I  will 
ask  now  to  amend  my  proposition  by  striking  out  that  last  clause  in 
reference  to  transportation  companies.  Strike  out "  also  for  freights  and 
fares  except  as  otherwise  provided  in  this  Constitution." 

Mb.  BARBOUR.  I  would  like  to  ask  the  author  of  the  amendment 
whether  this  provision  being  mandatory  will  not  debar  a  municipality 
from  regulating  the  rates  of  water  and  gas. 

Thb  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sonoma,  Mr.  Johnson. 

The  amendment  was  adopted,  on  a  division,  by  a^vote  of  62  ayes  to 
30  noes. 

Thb  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment  as  amended. 

Adopted. 

KtrMBIB  OF  A8SBVBLYVEK. 

Mb.  BLACKMER.  Mr.  Chairman  :  I  desire  to  offer  an  additional 
section  to  the  article. 

Thk  SECRETARY  read: 

"  After  the  year  eighteen  hundred  and  ninety,  the  Legislature  may 
increase  the  number  of  Assemblymen  to  one  hundred  and  twenty,  pro- 
vided two  thir|^  of  all  the  members  elected  to  each  house  shall  vote  in 
favor  of  such  increase." 

Mr.  WYATT.    I  second  the  amendment. 

Mb.  BLACKMER.  Mr.  Chairman:  I  believe  it  is  the  opinion  of  a 
majority  of  this  Convention  that  at  some  time  not  far  in  the  future,  that 
the  Assembly  should  be  increased.  We  have  provided  in  this  article  a 
nurtnber,  which  makes  it  mandatory,  and  there  is  no  possible  oppor- 
tunity tu  change  it,  unless  by  an  amendment  to  the  Constitution.    I 


believe  that  the  Senate  should  be  a  conservative  and  small  body  of  men, 
consequently  I  have  not  provided  for  any  increase  of  the  Senate;  but  I 
believe  it  would  be  wise,  and  that  it  is  the  sense  of  this  committee,  that 
after  the  year  eighteen  hundred  and  ninety,  tne  Legislature  should  have 
the  power  to  increase  the  number  of  Assemblymen  to  one  hundred  and 
twenty.  I  have  not  numbered  it,  leaving  it  for  the  Committee  on 
Revision  and  Adjustment  to  put  it  in  where  they  see  fit,  if  the  committee 
should  vote  in  favor  of  this  proposition.     I  hope  it  will  be  adopted. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  send  up  an  addi- 
tional section  to  article  four,  to  be  known  as  section  twenty-nine. 

The  SECRETARY  read : 

"  The  Legislature  shall  have  power  to  increase  the  number  of  members 
of  Assembly  to  one  hundred,  at  the  first  session  of  the  Legislature  after 
the  adoption  of  this  Constitution,  and  the  number  of  Senators  and  mem- 
bers of  Assembly  shall  be  apportioned  among  the  several  counties  and 
districts  to  be  established  bylaw  according  to  the  inhabitants,  to  be  ascer- 
tained by  the.  number  of  the  electors,  multiplied  by  five,  as  registered  on 
the  Great  Registers  of  the  several  counties  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  which  shall  be  the  apportionment  and 
buis  of  representation  until  otherwise  provided  by  law." 

BBMABKS   of    MB.   SMITH. 

Mb.  SMITH,  of  Fourth  District  Mr.  Chairman:  I  might  say  in 
regard  to  this  matter  that  I  am  not  particular  as  to  the  wording  of  the 
section,  but  as  to  the  principle  involved  here.  This  inflexible  rule 
established  in  the  fifth  section  of  this  article  does  a  great  injustice  to 
some  of  the  interior  counties.  The  county  that  I  represent,  having  a 
population  of  about  ten  thousand,  has  no  representative  at  all,  neither 
has  the  County  of  Tulare,  which  is  much  larger.  Now,  if  the  popula- 
tion of  this  State  should  increase  in  proportion  as  it  has,  and  we  should 
have  twenty  thousand  or  thirtv  thousand  population,  we  would  still 
have  no  representative  while  this  inflexible  rule  of  forty  Senators  and 
eighty  members  of  the  Assembly  prevails.  Unless  there  is  some  kind 
of  apportionment,  we  will  have  no  representative.  There  is  a  great 
opposition  to  this  measure  coming  from  a  majority  of  the  members  from 
the  central  portion  of  the  State,  and  whether  it  is  passed  or  not,  I  want  to 
lift  my  voice  in  favor  of  those  whom  I  represent  In  nine  cases  out  of 
ten,  when  there  is  anything  coming  up  in  this  State  in  which  the  people 
of  the  State  are  interested,  the  distant  portions  of  the  State  are  not  heard 
on  account  of  the  slimness  of  their  representation.  I  leave  it  in  the 
bands  of  the  Convention  to  do  what  they  please  with  it 

Mb.  BROWN.  Mr.  Chairman:  I  am  not  rising  before  you,  sir,  in 
this  body,  to  exactly  a  question  of  privilege,  but  it  does  appear  to  me 
that  although  the  gentleman  has  a  right,  if  he  thinks  so,  to  say  that  his 
county  is  not  represented,  he  has  no  right  to  say  that  Tulare  is  without 
representation.  He  is  wrong.  [Laughter.]  Now,  sir,  we  have  not  the 
numbers  that  the  population,  according  to  the  vote  of  eighteen  hundred 
and  seventy-six,  would  give  to  Tulare.  We  have  a  right,  taking  that  as 
a  basis,  to  a  larger  representation,  numerically.  That  is  correct,  but  it 
is  hoped,  with  what  assistance  Tulare  may  be  able  to  bring  to  bear,  that 
we  may  be  able  to  remedjr  that  by  the  assistance  especially  of  the  gen- 
tleman from  Los  Angles,  Mr.  Ayers,  and  I  think  the  gentleman  m>m 
Kern  will  also  assist  in  this  matter. 

Mb.  SMITH,  of  Fourth  District  When  I  spoke  of  the  gentleman's 
county  I  had  reference  to  the  Legislature  and  not  to  this  bod^. 

Mb.  BROWN.  Tulare  has  never  failed  to  be  represented  in  the  Leg- 
islature of  this  State.  [Laughter.]  I  believe  that  in  addition  to  that  I 
am  opposed  to  the  gentleman's  amendment,  but  I  would  like  to  hear  it 
read. 

The  SECRETARY  read : 

"  The  Legislature  shall  have  power  to  increase  the  number  of  mem- 
bers of  Assembly  to  one  hundred,  at  the  first  session  of  the  Legislature 
after  the  adoption  of  this  Constitution,  and  the  number  of  Senators 
and  members  of  Assembly  shall  be  apportioned  among  the  several 
counties  and  districts  to  be  established  oy  law  according  to  the  num- 
ber of  inhabitants,  to  be  ascertained  by  the  number  of  the  electors,  mul- 
tiplied by  five,  as  registered  on  the  Great  Registers  of  the  several 
counties  on  the  first  day  of  January,  eighteen  hundred  and  eightjr, 
which  shall  be  the  apportionment  and  oasis  of  representation  until 
otherwise  provided  by  law." 

Mr.  BROWN.  I  believe,  as  we  have  all  heard  it  now,  I  shall  say 
nothing  against  it  and  make  no  further  explauation. 

BEMABKS  OF   MB.  SBDBTLEPF. 

Mb.  SHURTLEFP.  Mr.  Chairman :  It  seems  to  me  that  we  ought 
not  to  adopt  these  amendments.  There  will  be  inequalities  under  any 
apportionment,  and  some  of  the  counties  cannot  have  representatives.  If 
we  go  upon  that  principle  we  shall  have  to  extend  it,  so  that  the  number 
would  be  beyond  all  reason.  I  believe  that  the  State  of  Massachusetts 
had  the  most  popular  deliberative  body  on  the  face  of  the  earth.  It  con- 
sisted of  seven  hundred  and  thirty  members.  Now,  the  experience  of 
that  State  has  proven  that  the  body  was  too  large,  and  they  are  pretty 
slow  there  to  deviate  from  the  old  rules.  But  Massachusetts  found 
wisdom — she  found  that  she  had  a  more  popular  branch  than  necessary. 
She  has  cut  down  piece  by  piece,  until  to-day,  with  a  million  six  hun- 
dred thousand  inhabitants,  where  she  had  seven  hundred  and  thirty 
members,  she  has  now  two  hundred  and  forty.  The  Eastern  States, 
generally,  have  cut  down  the  old  popular  branch.  It  seems  to  me  that 
this  State  is  represented  enough  in  both  branches,  and  will  be  for  the 
next  twenty-five  years.  Why,  in  the  State  of  New  York  a  Senator  rep- 
resents a  greater  constituency  than  does  a  member  of  the  lower  house  of 
Congress  from  this  State.  I  think  that  there  is  no  necessity  for  this 
provision. 

Mb.  SMITH,  of  Fourth  District  I  will  ask  the  gentleman  if  the 
population  of  that  State  is  not  more  equally  distributed  than  that  of 
California  ? 


Digitized  by 


Google 


Dec.  24,  1878. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


829 


Mb.  8HURTLEFF.  Certainly  it  is;  bat  then  eighty  tnembera  of  the 
Assembly  is  a  large  enotigfa  number.  The  State  of  Texas,  a  larger  State 
than  this,  has  just  the  same,  except  that  the  Senate  has  ten  leas,  and  the 
popular  branch  ten  more.  It  seems  to  me  that  this  provision  to  make 
this  increase  is  unwise,  and  would  lead,  by  and  by,  to  an  increase  of 
the  number  of  members  of  the  Legislature  that  would  be  no  benefit 
whatever.  I  hope  the  Convention  will  adhere  to  the  decision  it  made 
the  other  day,  and  let  it  stand  just  where  it  is  in  the  old  Ck>n3titutlon — 
forty  Senators  and  eighty  Assemblymen — and  no  power  to  increase  it. 

Mb.  white.  Mr.  Chairman :  I,  too,  hope  that  it  will  be  left  as  it  is. 
It  is  ampl^  sufficient  for  all  the  purposes  of  representation,  and  this 
effort  to  raise  it  is  only  an  effort  to  increase  politicians  in  this  Slate.  I 
hope  it  will  be  allowed  to  remain  as  it  is. 

Thb  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Kern,  Mr.  Smith.  • 

The  amendment  was  rejected. 

Thk  chairman.  The  question  recurs  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Diego,  Mr.  BUckmer. 

The  amendment  was  rejected. 

HOTIOX  TO  BECONSIDKR. 

Mb.  AYERS.  Mr.  Chairman :  I  rise  now  for  the  purpose  of  taking 
tip  my  motion  to  reconsider  the  amendment  to  section  twenty-four  of 
the  article  on  legislative  department,  offered  by  Mr.  Smith,  of  Santa 
Clara.  I  move  to  reconsider  the  vote  by  which  the  amendment  offered 
by  the  gentleman  from  Santa  Clara,  Mr.  Smith,  was  adopted,  providing 
that  "  all  laws  of  the  State  of  California,  and  all  official  writing,  and  the 
executive,  legislative,  and  judicial  proceedings,  shall  be  conducted,  pre- 
served, and  published  in  no  other  than  the  English  language." 

Thi  CHAIRMAN.  It  is  a  very  doubtful  question  whether  the  com- 
mittee can  entertain  a  motion  to  reconsider  any  of  its  votes.  Under 
the  general  parliamentary  law  no  such  motion  can  be  made  in  the  Com- 
mittee of  the  Whole. 

Mb.  AYERS.    Is  that  the  decision  of  the  ChairT 

Tbb  chairman.  The  Chair  is  of  the  opinion  that  it  cannot  be 
entertained,  and  was  about  to  state  the  reason  why.  One  reason,  I  pre- 
sume, for  it  is,  that  the  action  of  the  Committee  of  the  Whole  is  not 
final.  It  reports  back  the  original  proposition  referred  to  it  with  any 
amendments  which  may  be  offered  by  the  committee,  and  when  it  comes 
into  the  house  they  may  be  amended  again  or  rejected.  We  have  two 
rules  adopted  by  this  house  bearing  upon  this  question.  One  is  upon 
the  subject  of  reconsideration,  which  requires  a  notice  to  be  given,  and 
then  after  lying  over  one  day,  a  motion  to  reconsider.  Another  rule  of 
the  Convention  is,  that  the  rules  of  the  Convention  will  be  observed  in 
Committee  of  the  Whole  so  far  as  they  are  applicable.  A  similar  rule 
exists  in  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  and  the  uniform  decision  there  has  been  that  a  motion  to  recon- 
sider cannot  be  entertained  in  the  Committee  of  the  Whole;  that  it  is 
not  applicable ;  that  the  business  of  the  Committee  of  the  Whole  may  be 
obstructed  and  delayed  indefinitely  br  such  a  motion.  The  Committee 
of  the  Whole  may  be  ready  to  report  back  its  action  to  the  house  in  an 
hour,  and  if  such  a  motion  were  entertained  it  might  be  tied  up  by  a 
notice  of  a  motion  to  reconsider,  which  cannot  come  up  for  twenty-four 
hours  afterwards.  Therefore,  as  there  is  no  rule  of  this  Convention  con- 
trary to  the  general  parliamentary  rule,  the  Chair  decides  that  a  motion 
to  reconsider  cannot  De  entertained  in  Committee  of  the  Whole. 

Mb.  AYERS.  Mr.  Chairman :  Then  I  move  that  this  committee  rise, 
report  progress,  and  ask  leave  to  sit  again.  I  make  this  motion  for  the 
reason  that  there  is  a  proposition  which  has  been  referred  to  the  Com- 
mittee on  Legislative  Department  which  I  wish  to  be  reported  back  to 
the  Committee  of  the  Whole  before  it  finishes  the  consideration  of  this 
article. 

Mr.  TERRY.  Mr.  Chairman:  I  more  that  the  committee  rise  and 
report  this  article  back  to  the  Convention,  with  the  amendments  adopted 
by  this  committee,  with  the  recommendation  that  it  be  printed  with  the 
amendments,  and  placed  upon  the  calendar. 

The  motion  prevailed. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
had  under  consideration  the  report  of  the  Committee  on  Legislative 
Department,  have  completed  their  consideration  of  the  same,  and  report 
it  back  to  the  Convention  with  the  recommendation  that  the  article,  as 
amended,  be  printed  and  placed  on  the  calendar. 

Mb.  TERRY.  I  move  that  the  report  of  the  Committee  of  the  Whole 
be  printed  and  placed  on  the  general  file. 

The  motion  prevailed. 

RKFOBT — MILIAQE. 

Mb.  HIL60RN.  Mr.  President:  I  send  up  a  report  from  the  Com- 
mittee on  Mileage  and  Contingent  Expenses. 

Tbb  secretary  read: 

Mr.  FRtsiDEKT:  Tour  CommittKe  on  Hilengn  and  Contingent  BxiwnaM  hiiT*  had 
under  considentiun  KesotutJon  No.  100 — nUtlve  to  the  mileage  of  the  newly 
elected  members — and  And  that  W.  J,  Howard  U  entitled  to  mileage  fur  three  hun- 
dred and  twelve  milee,  and  J.  J.  Kenny  for  one  hundred  and  elglity-tix  mllea ;  wc, 
therefore,  recommend  the  adoption  of  the  following  reeolutiun: 

Retolred,  That  the  Controller  be  directed  to  draw  his  wamnts,  payable  out  of  the 
appropriation  for  the  expenses  of  tliis  ConTention,  in  Ikror  of  W.  J.  Howard  for  the 
ram  of  forty^ix  dutlara  and  eighty  cents,  and  In  favor  of  J.  J.  Kenny  for  the  sam 
of  tweniy-flve  dollars  and  twenty  cents,  the  same  being  the  amounts  to  which  they 
are  respectively  entitled  as  mileage  as  mernben  of  this  Convention. 

Tour  committee  have  also  had  under  couKideratlon  Resolution  No.  101 — relative 
to  poattge  slain(«  for  the  Secretary— and  herewith  report  the  same  hack  without 
tvcommendatlon. 

HILBOBN,  Chairman. 

Mr.  HILBORN.    Mr.  Chairman:  I  move  the  adoption  of  the  resolu- 
tion. 
The  resolution  wa«  adopted.        ' 


Mr.  HILBORN.  I  now  move  that  the  resolution  in  relation  to  appro- 
priating; five  dollars  for  postage  stamps,  for  the  use  of  the  Secretaiy,  be 
adopted. 

Thb  secretary  read: 

JtaolTtd,  That  the  Slate  Controller  be  and  be  la  hereby  ordered  to  issae  war- 
ntnta  to  the  amount  of  five  dollars  In  fiivor  of  the  Secretary,  for  purchasing  postage 
stamp*,  to  be  used  in  transmitting  memorials  relative  to  ChlneHe  to  the  Preai- 
dent  of  the  United  States,  Senate,  House  of  Baprpsentatiros,  Governors  of  tho  Padflc 
State*  and  Territories,  and  to  all  the  Oovemora  of  the  several  States  of  the  United 
States,  and  fur  other  correepundeuco  of  the  Convention. 

The  resolution  was  adopted. 

IDJOUBNVBIIT. 

Mb.  belcher.  Mr.  President:  I  move  i^at  this  Convention  do 
now  adjourn  until  Thursday,  December  twenty-sixth,  at  two  o'clock  p.  M. 

Mr.  HOWARD.     Mr.  President:  I  move  to  adjourn. 

Tbk  chairman.  The  first  question  is  on  tho  motion  of  the  gentle- 
man from  IxM  Angeles,  Mr.  Howard,  that  the  Convention  adjourn. 

The  motion  prevailed. 

And  at  five  o'clock  and  five  minutes  p.  u.  the  Convention  adjourned. 


pbksibt. 

Harrison, 

Nelson, 

Harvey, 

Neunaber, 

Heiskell, 

Ohieyer, 

Herrington, 

Port*r, 

Hilbom, 

Prouty, 

Hitchcock, 

Reddy, 

Holmes, 

Reynolds, 

EIGHTY-EIGHTH     DAY. 

Sacrambnto,  Tuesday,  December  24th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Beersteeher, 

Belcher, 

Bell, 

Blackmer, 

Brown, 

Burt, 

Caples, 

Charles, 

Condon, 

Cross, 

Davis, 

Dean, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estee, 

Evey, 

Farrell, 

Finney, 

Freud, 

Garvey, 

Glascock, 

Gorman, 

Grace, 

Gregg, 

Hale, 


Howard,of  Los  Angeles,  Rhodes, 

Howard,  of  Mariposa,  '  Rolfe, 

Huestis,  Scbell, 

Hughey,  Schomp, 

Hunter,  Shoemaker, 

Inman,  Shurtleff, 

Jones,  Smith,  of  4th  District, 

Eelley,  8mith,of  San  Francisco, 

Kenny,  Soule, 

Keyea,  Steele, 

Kleine,  Stevenson, 

Lampson,  Sweasey, 

Larkin,  Terrjr, 

Larue,  Tinnin, 

Lewis,  Turner, 

Mansfield,  Tuttle, 

MeCallum,  Vacquerel, 

McConnell,  Van  Voorhies, 

McCoy,  Walker,  of  Tuolumne, 

McFarland,  Webster, 

McNutt,  Weller, 

Miller,  West, 

Mills,  '        White, 

Moffat,  Wilson,  of  Tehama, 

Moreland,  Wyatt, 

Morse,  Mr.  President. 

Nason, 

ABSRXT. 

Hall. 

Herold, 

Johnson, 

Joyce, 
Laine, 
Lavigne, 
Lindow, 


Ringgold, 

Shatter, 

Smith,  of  Santa  Clara, 

Stedman, 

Stuart, 

Swenson, 

Swing, 


Barnes, 

Berry, 

Biggs, 

Boggs, 

Boucher, 

Campbell, 

Casscrly, 

Chapman,  Martin,  of  Alameda,       Thompson, 

Cowden,  Martin,  of  Santa  Crui,  Townsend, 

Crouch,  McComas,  TuUy, 

Dudley,of  San  Joaquin,  Murphy,  Van  Dyke, 

Estey,  Noel,  Walker,  of  Marin, 

Fawcett,  O'Donnell,  Waters, 

Filcher,  O'SuUivan,  Wellin, 

Freeman,  OvArton,  Wickes, 

Graves,  Pulliam,  Wilson,  of  Ist  District, 

Hager,  Reed,  Winans. 

leavb  op   absknck. 
Leave  of  absence  for  two  days  was  granted  Messrs.  Crouch,  Hall, 
Herold,  and  Morse. 
Leave  of  absence  for  five  days  was  granted  Mr.  Beersteeher. 
Indefinite  leave  of  absence  was  granted  Messrs.  Lewis  and  Overton. 

THK  JOCRNAL. 

Mb.  HUESTIS.    Mr.   President:   I   move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  same  approved. 
Carried. 

BBVKITOB  AND  TAXATION. 

Mb.  DUDLEY,  of  Solano.    Mr.  President :   I  desire  to  offer  a  propo- 
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sition,  and  ask  that  it  be  printed  and  referred  to  the  Confmittee  of  the 
Whole. 

Tbk  secretary  read : 

''Skctiok  I.  Taxes  shall  be  levied  as  hereinafter  provided.  All  taxes 
upon  properly  shall  be  uniform  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and  collected  under  gen- 
eral laws. 

"  Sec.  2.  All  property,  the  income  from  which  is  not  taxed,  excluding 
growing  crops,  private  property  exempt  from  taxation  under  the  laws  of 
the  United  States,  public  property  belonging  to  the  United  States  or  to 
this  State,  or  any  municipality  thereof,  and  property  used  exclusively 

for  charitable  purposes  not  exceeding thousand  dollars,  belonging 

to  any  one  institution,  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law. 

"  Sic.  3.  The  Legislature  shall  provide  by  law  for  the  assessment  and 
collection  of  a  tax  upon  incomes  derived  from  investments  in  bonds, 
notes  (whether  secured  by  mortgage  or  not),  or  securities  of  any  kind 
owned  by  individuals,  and  upon  the  gross  incomes  of  all  railroad,  navi- 
gation, or  banking  corporations,  bank  and  exchange  agencies,  and  insur- 
ance oonipanies,  foreign  or  domestic,  or  any  other  corporation  (other  than 
municipal)  or  association  wjiatever,  formed  for  profit  or  doing  business 
in  this  State ;  provided,  that  all  notes,  bonds,  or  securities  of  any  kind, 
the  income  from  which  is  taxed,  and  all  property  owned  by  and  neces- 
sarily used  by  corporations  or  associations  in  producing  incomes  which 
are  taxed,  shall  be  exempt  from  an  ad  valorem  tax." 

Mb.  DUDLEY,  of  Solano.  Mr.  President:  I  move  that  it  be  printed 
and  referred  to  the  Committee  of  the  Whole. 

Thi  president.     If  there  be  no  objection  it  is  so  ordered. 

CBRISTHAS  ADJODBNMKIIT. 


Mr.  LARKIN.    Mr.  President: 
Tb«  SECRETARY  read: 


I  desire  to  offer  a  resolution. 


BtMolvrd,  That  when  the  Convention  at^oams  this  day,  It  be  to  meet  on  Thunday, 
liecember  twentyndxtb,  eighteen  hundred  and  MreDty.olgbt,  at  two  o*clock  p.  M. 

Mb.  McCALLUM.    I  send  up  a  substitute  for  that  resolution. 
Thb  SECRETARY  read: 

SeMelrtd,  That  when  this  Convention  abiU  a^jonm  to-d«j,it  will  a<Uunni  to  meet 
on  Tridajr  next,  at  two  o'clock  r.  v. 

Mr.  white.    I  move  to  amend  by  making  it  nine  o'clock. 

Mr.  LARKIN.  Mr.  President:  I  think  sufficient  time,  considering 
the  amount  of  work  we  have  before  us,  if  we  adjourn  to-day  over  until 
Thursday.  If  we  adjourn  to-day,  these  members  will  go  home  this 
afternoon  and  will  return  by  Thursday  at  two  o'clock.  The  interests  of 
this  Convention  demand  that  we  shall  be  continuously  at  work  in  order 
to  complete  our  work.  I  think  that  our  duty  to  the  people  of  this  State 
compels  us  to  remain  in  session  every  hour  that  we  can.  We  have  been 
adjourning  for  the  benefit  of  the  gentlemen  from  San  Francisco,  and  I 
desire  this  adjournment  Bimplv  for  their  benefit. 

Me.  BEEKSTECIIER.  I  hope  these  motions  to  adjourn  will  be  voted 
down,  and  that  we  will  adjourn  until  Thursday,  until  half-past  nine 
o'clock.  If  the  Convention  is  going  to  keep  right  at  it,  all  right;  I  am 
going  home. 

Mb.  SCIIELL.  I  hope  no  adjournment  will  be  had,  even  over 
to-morrow.  These  gentlemen  who  are  so  industrious,  and  think  we 
have  such  mountains  of  work  to  do  and  no  time  to  do  it  in,  ought  to  be 
permitted  to  stapr  here,  and  so  far  as  I  am  concerned,  I  am  willing  to 
meet  these  identical  gentlemen  at  work  here  to-morrow,  and  not  adjourn 
over  at  all. 

Mb.  KLEINE.  Mr.  President:  If  the  holidays  are  more  important 
to  these  gentlemen,  let  them  go  home  and  stay  home. 

Tbr  president.  The  question  is  on  the  amendment  ofTered  by 
the  gentleman  from  Alame<la,  Mr.  McCallum. 

The  amendment  was  lost  on  a  division  vote  of  36  ayes  to  47  noes. 

The  president.  The  question  recurs  on  the  adoption  of  the  reso- 
lution offered  by  the  gentleman  from  £1  Dorado,  Mr.  Larkin. 

The  resolution  was  adopted. 

FUTOBI   AHKNDUIRTS. 

Mb.  white.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  a  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  considering  the  report  of  the  Committee  on  Future 
Amendments.  This  is  a  matter  that  we  can  finish  this  morning,  and  it 
will  be  out  of  the  way.  If  we  leave  it  we  will  lose  a  half  day  at  it  some 
other  time.    I  hope  the  motion  will  prevail. 

Mr.  LARKIN.  Mr.  President:  I  am  opposed  to  taking  up  this 
proposition.    I  hope  we  will  go  on  with  the  article  on  taxation. 

Mr.  EDGERTON.  Mr.  President:  It  is  immaterial  to  me  personally. 
I  shall  support  the  motion  of  the  gentleman  from  Santa  Cruz,  because 
two  or  three  gentlemen  are  absent  who  desire  very  much  to  be  here 
when  the  report  of  the  Committee  on  Revenue  and  Taxation  is  consid- 
ered. Mr.  Shafter  is  absent,  sick ;  Judge  Ilager  was  called  to  San  Fran- 
cisco yesterday  on  account  of  sickness  in  his  family;  Major  Biggs  was 
called  home  on  business.  Everybody  knows  he  has  been  sick  a  long 
time.  These  gentlemen,  and  other  gentlemen,  asked  me  to  urge  upon 
this  Convention  the  postponement  of  the  consideration  of  the  report  of 
the  Committee  on  Revenue  and  Taxation  until  the  Convention  meets 
after  the  holidays. 

Mr.  BLACKMER.  Mr.  President:  As  Chairman  of  the  Committee 
on  Future  Amendments,  I  do  not  object  to  the  report  being  taken  up  at 
this  time.  I  did  not  suppose  it  would  come  up  so  soon,  but  as  the  report 
is  a  short  one,  we  may  get  through  with  it  this  morning,  whereas  we 
could  not  finish  some  of  the  reports  that  were  sent  in  before  it.  I  think 
the  committee  are  likely  to  tear  it  all  to  pieces,  but  if  the  Convention 
think  best  to  take  up  the  report  of  that  committee,  I  do  not  object  to  it. 

Mr.  TKRRY.    Mr.  President:  A  resolution  has  already  been  passed 


that  the  report  of  the  Committee  on  Revenue  and  Taxation  should  fol- 
low immediately  after  the  report  of  the  Committee  on  Legislative 
Department. 

The  PRESIDENT.  The  question  is  on  the  motion  of  the  gentleman 
from  Santa  Cruz,  Mr.  White,  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole,  for  the  4)urpose  of  considering  the  report  of  the 
Committee  on  Future  Amendments. 

Mr.  LARKIN.    It  requires  a  two-thirds  vote. 

The  PRESIDENT.  Gentlemen,  those  in  favor  of  the  motion  will  rise 
and  stand  until  the  Secretary  connto  them. 

The  division  resulted  in  52  ayes  and  23  noe& 

Tai  PRESIDENT.  No  quorum  voting.  There  is  evidustly  a  quo- 
rum in  the  Convention. 

Mr.  larkin.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  WJiole,  for  the  purpose  of  considering  the  article  on  reve- 
nue and  taxation. 

Tbb  president.  The  motion  is  not  in  order  at  present.  We  are 
taking  a  vote  on  the  motion  to  go  into  a  Committee  of  the  Whole  on  the 
article  on  future  amendments.  Members  are  requested  to  vote  on  one 
siile  or  the  other. 

The  amendment  then  prevailed,  on  a  division,  by  a  vote  of  £6  ayes  to 
27  noes. 

IN  COMMITTEE  OF  THE  WHOLE. 

Mr.  west.  Mr.  President:  I  rise  to  a  point  of  order  on  the  vole 
just  taken. 

The  CHAIRMAN.  The  Convention  has  gone  into  a  Committee  of 
the  Whole. 

Mr.  ED6ERT0N.  Has  the  Convention  resolved  itself  into  a  Com- 
mittee of  the  Whole? 

Tbe  chairman.    Yes,  sir. 

Mr.  larkin.  Docs  the  Chair  decide  that  two  thirds  voted  to  go 
into  Committee  of  the  Whole? 

Tbr  chairman.  No  two-third  vote  is  required.  The  Secretary 
will  read  the  article  reported  by  the  Committee  on  Future  Amendments. 

Tbe  SECRETARY  read: 

Section  I.  Any  amendment  or  amendments  to  this  Constitution  may 
be  proposed  in  the  Senate  or  Assembly,  and  if  two  thirds  of  all  the  mem- 
bers elected  to  each  of  the  two  houses  shall  vote  in  favor  thereof,  such 
proposed  amendment  or  amendments  shall  be  entered  in  their  Journals, 
with  the  yeas  and  nays  taken  thereon;  and  it  shall  be  the  duty  of  said 
Legislature  to  submit  such  proposed  amendment  or  amendments  to  the 
people,  in  such  manner  and  at  such  time  as  may  be  deemed  expedient. 
Sucn  amendment  or  amendments  shall  be  published  in  full  in  each 
county  in  the  State  wherein  a  newspaper  is  published  for  at  least  three 
months  next  preceding  the  election  at  which  they  are  to  be  submitted. 
Should  more  than  one  amendment  be  submitted  at  the  same  election, 
they  shall  be  so  prepared  and  distinguished,  by  numbers  or  otherwise, 
that  they  can  be  voted  on  separately.  If  the  people  shall  approve  and 
ratify  such  amendment  or  amendments,  or  any  of  them,  by  a  majority 
of  the  electors  qualified  to  vote  for  members  of  the  Legislature  voting 
therefor,  such  amendment  or  amendments  shall  become  a  part  of  this 
Constitution. 

Tbe  CHAIRMAN.  If  there  be  no  amendment  to  section  one,  the 
Secretary  will  read  section  two. 

Tbe  SECRETARY  read: 

Sec.  2.  Whenever  two  thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  think  it  necessary  to  revise  this  Constitution , 
they  shall  recommend  to  tbe  electors  to  vote  at  the  next  general  elec- 
tion for  or  against  a  Convention  for  that  purpose,  and  if  a  majority  of 
tbe  electors  voting  at  said  election,  on  tke  proposition  for  a  Convention, 
shall  vote  in  favor  thereof,  the  Legislature  shall,  at  its  next  session,  pro- 
vide by  law  for  calling  the  same.  Said  Convention  shall  consist  of  a 
number  of  delegates  not  to  exceed  that  of  both  branches  of  the  Legisla- 
ture, which  shall  be  chosen  in  the  same  manner,  and  have  the  same 
qualifications,  as  members  of  tbe  Legislature.  The  delegates  so  elected 
shnll  meet  within  three  months  after  their  election  at  such  place  as  the 
Legislature  may  direct.  The  Constitution  that  may  be  agr^  upon  by 
such  Convention  shall  be  submitted  to  the  people  at  a  special  election, 
to  be  provided  for  by  law,  for  their  ratification  or  rejection,  in  such 
manner  as  the  Convention  may  determine.  The  returns  of  such  elec- 
tion, shall,  in  such  manner  as  the  Convention  shall  direct,  be  certified  to 
the  Executive  of  the  State,  who  shall  call  to  his  assistance  the  Controller, 
Treasurer,  and  Secretary  of  State,  and  compare  the  returns  so  certified 
to  him  ;  and  it  shall  be  the  duty  of  the  Executive  to  declare,  by  his  pro- 
clamation, such  Constitution  as  may  have  been  ratified  by  a  majority  of 
all  the  votes  cast  at  such  special  election,  to  be  the  Constitution  of  the 
State  of  California.  ^ 

Mr.  McFARLAND.  Mr.  Chairman :  I  move  that  the  committee 
rise  and  report  back  this  article,  with  the  recommendation  that  it  be 
adopted,  and  that  it  be  placed  on  the  general  file. 

The  motion  prevailed. 

IN  CONVENTION. 

Tbe  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
had  under  consideration  the  report  of  the  Committee  on  Future  Amend- 
ments, report  the  article  back  and  recommend  its  adoption,  and  that  it 
be  placed  on  the  general  file. 

Mr.  BLACKMER.  Mr.  President:  I  move  that  the  article  be 
printed  and  placed  on  the  general  file. 

The  motion  prevailed. 

Mr.  SCIIELL.  Mr.  President :  It  seems  to  me  that  this  is  rather  an 
extraordinary  proceeding  in  this  matter.  There  are  many  of  us  who 
have  not  read  this  report.  My  teoollection  is,  that  it  was  not  laid  upon 
our  tables  until  yesterday. 

The  PRESIDENT.    What  does  the  gentleman  make? 
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Me.  LAHKIN.  Mr.  President:  I  luove  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  Revenue  and 
Taxatiou. 

Mb.  GREGG.     I  move  we  adjourn. 

The  motion  was  lost. 

Thr  president.  The  question  is  on  the  motion  of  the  gentleman 
from  £1  Dorado,  Mr.  Larkin. 

The  motion  prevailed. 

The  article  is  as  follows: 

bivenok  and  taxation. 
Abticlk  — . 

Skctiox  1.  All  taxes  shall  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws. 

Sec.  2.  All  property,  including  franchises,  capital  stock  of  corpora- 
tions or  joint  stock  associations,  and  solvent  debts,  deducting  therefrom 
debts  due  to  bona  fide  residents  of  this  State,  and  excluding  growing 
crop,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  property  belonging  to  the  United  States,  or  to  this 
State,  or  any  municipality  thereof,  and  all  property  and  the  proceeds 
thereof  which  is  used  exclusively  for  charitable  purposes,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law. 

Sic.  3.  Iiand,  and  the  improvements  thereon,  shall  be  separately 
assessed.  Cultivated  and  uncultivated  land,  of  the  same  quality  and 
similarly  situated,  shall  be  assessed  at  the  same  value. 

Sec.  4.  Every  tract  of  land  containing  within  its  boundaries  more 
than  one  government  section  shall  be  assessed,  for  the  purposes  of  taxa- 
tion, by  sections  or  fractional  sections;  and  where  the  section  lines  have 
not  been  established  by  authority  of  the  United  States,  the  Assessor  and 
County  Surveyor  shall  establish  the  section  lines,  in  conformity  with  the 
government  system  of  surveys,  as  nearly  as  practicable.  Each  section 
or  fractional  section  shall  be  valued  and  assessed  separately;  and  for  the 
purpose  of  subdividing  and  assessing,  the  Assessor  and  Surveyor,  and  their 
assistants,  may  enter  upon  any  land  within  their  respective  counties. 

Sec.  5.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and  taxation, 
be  deemed  and  treated  as  an  interest  in  the  property  afTccted  thereby. 
Except  as  to  railroad  and  other  quasi-public  corporations,  in  case  of  debts 
so  secured,  the  value  of  the  property  affected  by  such  mortgage,  deed  of 
trust,  contract,  or  obligation,  less  the  value  of  such  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  property,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the  owner  thereof,  in  the  county  in 
which  the  property  affected  thereby  is  situate.  The  taxes  so  levied  snail 
be  a  lien  upon  the  property  and  security,  respectively,  and  may  be  paid 
by  either  party  to  such  security;  if  paid  by  the  owner  of  the  security,  the 
tax  so  levied  upon  the  property  affected  thereby  shall  become  a  part  of 
the  debt  so  secured ;  if  the  owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a  payment  thereon,  and,  to  the 
extent  of  such  payment,  a  full  discharge  thereof. 

Sec.  8.  Every  contract  hereafter  made,  by  which  a  debtor  is  obligate<l 
to  pay  any  tax  or  assessment  on  money  loaned,  or  on  any  mortgage, 
deed  of  trust,  or  other  lien,  shall,  as  to  any  interest  specified  therein, 
and  as  to  such  tax  or  assessment,  be  null  and  void. 

Sec.  7.  No  corporation,  except  for  benevolent,  religious,  scientific,  or 
educational  purposes,  shall  be  hereafter  formed  under  the  laws  of  this 
State  unless  the  pei'sons  named  as  corporators  shall,  at  or  before  filing 
the  articles  of  incorporation,  pay  into  the  State  treasury  one  hundred 
dollars  for  the  first  fifty  thousand  dollars  or  less  of  capital  stock,  and 
a  further  sura  of  twenty  dollars  for  every  additional  ten  thousand 
dollar^of  such  stock;  and  no  such  corporation  shall  hereafter  increase 
iti  capital  steck  without  first  paying  into  the  State  treasury  twenty 
dollars  for  every  ten  thousand  dollars  of  increase. 

Sec  8.  No  license  tax  shall  be  imposed  by  this  State,  or  any  munici- 
pality thereof,  upon  any  trade,  calling,  occupation,  or  business,  except 
the  manufacture  and  sale  of  wine,  spirituous  and  malt  liquors,  shows, 
theaters,  menageries,  sleight  of  hand  performances,  exhibitions  for  profit, 
and  such  other  business  and  occupations  of  like  character  as  the  Legisla- 
ture may  judge  the  public  peace  or  good  order  may  require  to  be  under 
special  State  or  municipal  control.  But  the  Legislature  may  by  law 
impoae  any  license,  or  other  tax,  on  persons  or  corporations  owning  or 
using  franchises  or  corporate  privileges. 

Sec.  9.  The  Legislature  shall  provide  for  the  levy  and  collection  of 
an  annual  poll  tax  of  not  less  than  two  dollars,  for  school  purposes,  on 
every  male  inhabitant  of  this  State  over  twenty-one  and  under  sixty 
years  of  age,  except  paupers,  idiots,  insane  persons,  and  Indians  not 
taxed.     Said  tax  shall  be  paid  into  the  State  School  Fund. 

Sec.  10.  The  powe«of  taxation  shall  never  be  surrendered  or  sus- 
pended by  ioy  grant  or  contract  to  which  the  State  shall  be  a  party. 

Sec.  II.  The  Legislature  shall  provide  by  law  for  the  payment  of 
all  taxes  on  real  pn>i>erty  by  installments. 

Sec.  12.  The  Legislature  shall  by  law  require  each  taxpayer  In  this 
State  to  make  and  deliver  to  the  County  Assessor,  annually,  a  statement, 
onder  oath,  setting  forth  specifically  all  the  real  and  personal  property 
owned  by  such  taxpoyer,  or  in  his  possession,  or  unaer  his  control,  at 
twelve  o'clock  meridian,  on  the  first  Monday  of  March. 

Sec.  13.  Assessors  and  Collectors  of  State,  counter,  city  and  county, 
town,  or  district  taxes,  shall  be  elected  by  the  qualified  electors  of  the 
county,  city  and  county,  town,  or  district  in  which  the  property  taxed 
for  State,  county,  city  and  county,  town,  or  district  purposes,  is  situ- 
ated; provided,  that  vacancies  may  be  filled  by  appointment,  according 
to  general  laws. 

OEO.  14.  The  State  tax  on  property,  exclusive  of  such  tax  as  may  be 
newanry  to  pay  the  existing  State  debt,  shall  not  exceed  forty  cents  on 
«*eh  one  hundred  dollars  for  any  one  year. 


Sec.  1&.  a  State  Board  of  Equalization,  consisting  of  two  members' 
from  each  Congressional  District  in  this  State,  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts,  at  the  general  election  to 
be  held  in  the  year  one  thousand  eight  hundred  and  seventy-nine,  and 
every  four  years  thereafter,  whose  duty  it  shall  be  to  equalize  the  valu- 
ation of  the  taxable  property  in  the  State  for  purposes  of  State  taxation. 
The  Boards  of  Supervlsura  of  the  several  counties  In  the  State  shall  con- 
stitute Boards  of  Equalization  for  their  respective  counties,  whose  duty  it 
shall  be  to  equalize  the  valuation  of  the  taxable  property  in  the  county 
for  the  purposes  of  county  taxation. 

Sec.  16.  The  State  Board  of  Equalization  shall  assess  the  value  of  all 
the  property  of  all  railroad  corporations  in  this  State.  For  the  purpose 
of  taxation,  the  value  of  all  lands,  workshops,  depots,  and  other  build- 
ings belonging  to  or  under  the  control  of  each  railroad  corporation,  shall 
be  apportioned  by  said  Board  to  the  counties,  cities  and  counties,  cities, 
townships,  and  districts  in  which  such  lands,  workshops,  depots,  and 
other  buildings  are  situate;  and  the  aggregate  value  of  all  other  prop- 
erty of  such  railroad  corporation  shall  be  apportioned  by  said  Board  to 
each  county,  city  and  county,  city,  town,  or  district  in  which  its  road 
shall  bu  located,  according  to  the  ratio  which  the  number  of  miles  nf 
such  road  completed  in  such  county,  city  and  county,  city,  town,  or  dis- 
trict shall  bear  to  the  whole  length  of  such  railroad. 

Sec.  17.  The  value  of  the  capital  stock  of  a  corporation  shall  be 
assessed  in  the  county  in  which  its  principal  place  of  business  is  located, 
and  separately  from  all  other  property  belonging  thereto;  and  such 
stock  shall  be  assessed  at  its  market  value  when  the  assessment  is  made. 
The  real  and  other  personal  property  of  such  corporation  shall  be  assessed 
in  the  several  counties  respectively  in  which  the  same  is  situate.  The 
value  of  such  stock,  over  and  above  the  aggregate  value  of  such  real 
and  other  personal  property,  according  to  such  assessment,  shall  be 
taxed  in  the  county  m  which  the  principal  place  of  business  of  such 
corporation  is  located ;  and  the  value  of  such  real  and  other  personal 
property  shall  be  taxed  in  the  several  counties  respectively  in  which 
the  same  is  situate.  The  shares  of  stock  belonging  to  the  stockholders 
In  such  corporation  shall  be  exempt  from  taxation ;  provided,  that  the 
provisions  of  this  section  shall  not  apply  to  railroad  corporations. 

Sec.  18.  The  I>^slature  shall  {Miss  all  laws  necessary  to  carry  out 
the  provisions  of  this  article. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  chairman.    The  Secretary  will  read  section  one. 

TheISECRETARY  read : 

Srctiok  1.  All  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws. 

Mh.  LARKIN.  I  desire  to  offer  an  amendment  as  a  substitute  for 
the  section. 

The  secretary  read : 

"  Section  I.  Taxation  shall  be  equal  and  uniform  throughout  the 
State.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law." 

Hk.  REYNOLDS.  Mr.  Chairman :  I  move  that  the  committee  rise 
and  report  progress,  and  ask  leave  to  sit  again.  I  make  that  motion  so 
as  to  move  a  call  of  the  house.  The  question  was  put  and  resulted  in 
a  vote  of  31  ayes  and  38  noes. 

The  CHAIRMAN.  No  quorum  voting.  There  is  evidently  a  quorum 
in  the  bouse. 

Me.  REYNOLDS.    I  desire  to  state 

The  chairman.  The  motion  is  not  debatable.  Those  in  favor  of 
the  motion  will  rise  and  stand  until  they  are  counted.  Members  are 
requested  to  vote  on  one  side  or  the  other. 

The  division  resulted  in  a  vote  of  35  ayes  to  41  noes. 

The  chairman.  In  order  to  ascertain  whether  there  is  a  quorum 
present,  the  Chair  will  direct  the  Secretary  to  call  the  roll, and  members 
are  directed  to  answer  to  their  names  as  thev  are  called. 

The  SECRETARY  called  the  roll,  and  the  following  members 
answered  to  their  names : 


Andrews, 

Ayers, 

Barry, 

Barton, 

Belcher, 

Blackmer, 

Brown, 

Burt, 

Caples, 

Charles, 

Davis, 

Dean, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estee, 

Evey, 

Finney, 

Freud, 

Glascock, 

Gorman, 

Gregg. 
Hale, 
Harvey, 
Heiskell, 

The  CHAIRMAN. 


Herrington,  Reddy, 

Hilbom,  Reynolds, 

Holmes,  Rhodes, 

Howard,  of  Los  Angeles,Rolfe, 
Howard,  of  Mariposa,   Schell, 


Huestis, 

Hughey, 

Hunter, 

Jones, 

Kelley, 

Kenny, 

Keyes, 

Kleine, 

Lampsou, 

Larkin, 

Larue, 

Mansfield, 

McCallum, 

McConnell, 

McFarland, 

McNutt, 

Miller, 

Moffat, 

Nason, 

Neunaber, 

Ohleyer, 

Porter, 

There  is  a  quorum  present. 


Schomp, 

Shurtleff, 

Snilth,of  4th  District, 

Smith,  of  San  Francisco, 

Soule, 

Steele, 

Stevenson, 


Tiunin, 
Turner, 
Tuttle, 
Vacquerel, 
Van  Voorhies, 
Wal  ker,  of  Tuolumne, 
Webstei", 
Weller, 
West, 
White, 

.Wilson, of  Tehama, 
Wyatt. 
Mr.  President — 80. 
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Mk.  ESTEE.  Mr.  Chairman :  I  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again.  I  make  this  motion,  because  I  am 
sure  that  this  bouse  does  not  intend,  to-dajr,  to  take  up  the  question  of 
taxation.  We  can  take  up  tome  other  report  and  proceed  to  business, 
and  I  hope  it  will  be  done. 

The  motion  prevailed. 

IN  CONVENTIOJI. 

The  PRESIDEKT.  Gentlemen,  the  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Kevenue  and  Taxation,  have  made  progress  therein, 
and  ask  leave  to  sit  again. 

Mu.  HERRINUTON.  I  desire  to  send  up  a  minority  report  from  the 
Committee  on  Education. 

The  SECBETARY  read: 

mXOBITT  KEPOBT  OF  COJUfrTTEK  ON  IDUCilTION. 

To  the  Presidsnt  and  Gentlemen  of  the  Convcntiun : 

The  uiideraigned,  a  minority  of  tlio  Committee  on  Edncation,  herewith  presents 
his  report,  and  aake  that  It  t>«  referred  to  Committee  of  tho  Whole,  to  be  considered 
in  connection  with  the  report  of  the  majority,  as  printed. 

Section  six  of  tho  majority  report,  in  deflning  the  eystem  of  pnbllc  schools,  pro- 
vidoa  for  "  each  normal  sclioola,  high  ichools,eTening8chools,and  technical  schools** 
af  tho  Legislature  may  prescribe,  or  as  may  bo  wUbtished  by  any  municipality  or 
school  district  of  tho  Sute,  in  aildition  to  primary  and  grammar  schools,  but  excludea 
from  the  system  the  State  Normal  School. 

The  branch  of  tho  systfm  called  high  schools,  as  now  conducted,  which  this  section 
perpetuates,  is  a  continued  source  of  public  dissatisfaction.  It  permits  instruction 
in  all  languages— ancient  and  modem — and  prevents  uniformity  In  tho  courses  of 
iiistmction  therein  pursued.  It  Is  not  probable  that  any  two  districts  In  tbs  State 
will  require  the  same  kind  of  text-books. 

The  qualifications  required  to  teach  in  this  branch  of  the  system  may  differ  greatly 
in  the  several  districts,  wliile  heavy  special  taxes  will  be  required  in  the  districts  for 
the  support  of  high  salaries  to  classical  oducators  for  tlte  benetlt  of  a  small  proportion 
of  tho  children  of  those  districts,  without  any  general  beneficial  results. 

Objections  equally  valid  may  be  urged  against  technical  schools,  and  the  multi- 
plicity of  normal  schools  which  the  m(\jority  report  contemplates,  while  the  exclnsiun 
of  the  "  State  Normal  School "  from  the  ** system  "  is  Its  practical  abandonment  and 
ultimate  destruction. 

1  therefore  propose  the  following  as  a  modification  of  section  six,  as  reported  by 
the  majority,  and  ask  Its  adoption  as  a  sntwtltnte; 

See.  0.  The  public  school  system  shall  Include  primary  and  grammar  schools, 
and  such  evening  schools  as  may  be  established  by  authority  of  any  municipality  or 
school  district  of  the  State,  and  all  iustmction  imparted  therein  shall  bo  confined  to 
tho  Kngllsb  language.  All  revenue  derived  from  the  Sbito  School  Fund  and  State 
school  tax  shall  be  applied  exclusively  to  the  support  of  primary  and  grammar 
schools. 

Bespectfully  submitted.  « 

D.  W.  HKKBINOTOJf, 

December  28, 18T8.  Of  Committss  on  Edncallon. 

Laid  on  the  table,  and  ordered  printed. 

Mb.  EDGERTOX.  Mr.  President:  I  move  the  Convention  resolve 
itself  into  a  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 

Surpose  of  considering  the  report  of  the  Committee  on  the  Bight  of 
uffragc. 

The  motion  prevailed. 
The  article  is  as  follows : 

Abtiolb  II. 

BIOHT  OF  SCFFBAOB. 

Srction  1.  Every  native  male  citizen  of  the  United  Slates,  and  every 
naturalized  citizen  thereof,  who  shell  have  become  such  ninety  days 
prior  to  anv  election ,  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  State  one  year  next  preceding  the  election,  and  of 
the  election  district  in  which  he  claims  his  vote  ninety  days,  shall  be 
entitled  to  vote  at  all  elections  which  are  now  or  may  herealler  be 
authorized  by  law;  provided,  that  no  idiot,  insane  person,  or  person  con- 
victed of  any  infamous  crime,  shall  be  entitled  to  the  privileges  of  an 
elector;  provided,  that  the  Legislature  may  by  law  remove  in  whole,  or 
in  part,  the  disabilities  to,  exercise  tho  elective  franchise  on  account  of 
sex. 

Sec.  2.  Electors  shall,  in  all  cases,  except  treason,  felony,  or  breach 
of  the  peace,  be  privileged  from  arrest  on  the  days  of  election,  during 
their  attendance  at  such  election,  going  to  and  returning  therefrom. 

Sbc.  3.  No  elector  shall  be  obliged  to  perform  militia  duty  on  the  day 
of  election,  except  in  time  of  war  or  public  danger. 

8kc.  4.  For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his  presence  or  absence  while 
em[)loyed  in  the  service  of  the  United  States,  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  State  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  seminary  of  learning;  nor  while 
kept  at  any  almshouse  or  other  asylum,  at  public  expense ;  nor  while 
confined  in  any  public  prison. 

Sec.  5.    All  elections  by  the  people  shall  be  by  ballot. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thr  chairman.    The  Secretory  will  read  section  one. 

The  SECBETARY  read : 

Skction  1.  Every  male  citizen  of  tho  United  States,  and  every 
naturalized  citizen  thereof,  who  shall  have  become  such  ninety  days 
nrior  to  any  election,  of  the  age  of  twenty-one  ^ears,  who  shall  have 
been  a  resident  of  the  State  one  year  next  preceding  the  election,  and  of 
the  election  district  in  which  he  claims  his  vote  ninety  days,  shall  be 
entitled  to  vote-  at  all  elections  which  are  now  or  may  hereafter  be 
authorized  by  law ;  provided,  that  no  idiot,  insane  person,  or  person  con- 
victed of  any  infamous  crime,  shall  be  entitled  to  the  privileges  of  an 
elector ;  provided,  that  the  Legislature  may  by  law  remove  in  whole,  or 
in  part,  the  disabilities  to  exercise  the  elective  franchise  on  account  of 
sex. 

Mb.  BLACKMER.    I  send  up  an  amendment  to  section  one. 

The  secretary  read: 

"  Strike  out  the  word  '  male,'  in  line  one. 


BPIKOB  OP  MB.  BLlCKUItB. 

Mb.  BLACKMER.  Mr.  Chairman:  Owing  to  the  unprecedented 
course  that  this  committee  has  taken  upon  this  subjert,  to  take  it  up  at 
this  time,  I  am  not  prepared  to  discuss  this  question  as  I  had  hoped  to 
discuss  it,  and  if  it  were  of  any  use  I  would  certainly  earnestly  protest 
against  this  subject  being  taken  up  at  this  time,  when  there  is  barely  a 
quorum  here;  when  members,  whom  I  know  are  anxious  to  discuss  tnis 
question,  are  absent;  when  it  will  be  impossible  to  get  an  expression  of 
tne  sentiments  of  the  committee  upon  this  question  which  is  to  come 
before  us.  I  know  that  it  is  looked  upon  by  a  great  many  in  this  Con- 
vention as  a  question  that  perhaps  ought  not  to  be  raised  here,  but,  sir, 
I  beg  leave  to  differ  with  all  those  gentlemen,  and  to  assert  that  I  con- 
sider it  one  of  the  most  important  questions  that  is  to  be  discussed  during 
the  session  of  this  Convention.  I  know  that  the  time  which  I  shall  be 
allowed  to  give  to  it  is  limited,  and  that  I  cannot,  without  the  prepara- 
tion th^t  I  had  intended  to  make  to  condense  what  I  had  to  say,  do  the 
subject  justice.  But  I  shall  endeavor  to  answer  some  of  the  objections 
that  I  believe  are  raised  to  striking  out  this  word  "  male  "  in  this  report. 
In  the  first  place,  sir,  we  have  but  to  go  back  but  a  short  time  to  find 
woman  occupying  a  position  vety  much  inferior  to  the  one  she  occupies 
at  present,  although  to-day  she  is  politically  in  a  position  of  degrada- 
tion ;  but,  sir,  she  has  been  taking  higher  and  higher  ground  continually. 
But  to  come  down  at  once  to  this  question  of  the  right  of  suffrage.  At 
the  close  of  the  American  Revolution  there  was  even  in  this  republic  a 
property  qualification  in  almost  all  of  the  States.  But,  sir,  it  was  not 
long  before  the  people  who  had  been  recognized  as  the  people  in  the 
Constitution  of  the  United  States  began  to  feel  the  oppression  of  that, 
and  very  soon  there  came  to  be  a  very  strong  influence  brought  to  bear 
upon  the  authorities  of  the  government  to  remove  that  disability.  And 
what  was  the  reason?  Because  there  was  something  behind  it.  And 
then  that  property  qualification  was  removed,  eventually,  I  believe,  in 
all  the  States,  and  then  we  had  a  government  of  the  Anglo-Saxon  race 
in  this  country.  Well,  immediately  after  that  there  began  to  grow  into 
importance  the  great  questions  between  free  and  slave  labor  in  this 
country,  and  that  went  on  until  it  carried  this  country  to  the  very  verge 
of  destruction,  and  that  question  was  finally  settled,  and  it  was  found 
necessary,  or  deemed  so,  by  a  great  majority  of  the  people  in  the  country, 
to  give  to  that  race  that  had  been  enslaved  the  ballot  also  for  its  protec- 
tion, and  then  and  since  then  we  have  had  an  aristocracy  of  sexes  in 
this  country,  and  we  have  been  governed  by  this  aristocraqr  of  sex.  Let 
us  go  back  a  moment  and  see  how  it  is. 

The  people  who  have  held  these  women  in  subjugation  longest 
believed  that  they  had  no  souls.  That  was  the  idea  they  entertained. 
That  was  the  idea  and  is  to-day  the  idea  in  the  most  populous  govern- 
ment on  the  globe.  It  was  told  of  a  Jesuit  missionary  in  China,  that  he 
was  asked  by  one  of  the  natives  why  he  talked  with  the  women.  He 
told  him  that  he  wanted  to  save  souls.  "  Why  do  you  want  to  convert 
women?  they  have  no  souls,"  said  the  native.  The  some  idea  prevails 
with  the  man  who  said  that  "  women  were  better  than  donkeys,  but  that 
they  were  not  as  good  as  males."  This  same  idea  has  obtained  in  all  of 
our  civilization,  and  it  taints  our  civilization  as  it  did  that.  We  have 
had  here  in  this  Convention  gentlemen  who,  without  any  thought  of 
anything  wrong,  if  they  wanted  to  find  a  figure  of  speech  that  was 
more  contemptiole  than  anything  else,  have  been  able  to  find  nothing 
so  well  suited  to  their  taste  as  "  old  women,"  or  a  "convention  of  ohi 
women."  Sir,  I  never  listen  to  such  remarks  but  ihere  arises  before 
my  viewan  old  woman ;  old,  it  is  true,  and  feeble  in  years,  whose  steps 
are  fast  approaching  the  entrance  of  that  low  green  tent  whose  curtain 
never  outward  swings,  but  who  Is  still  as  vigorous  in  mind  as  when  in 
her  younger  years  she  was  thought  fit  to  be  the  instructor  of  youth,  and 
who  has  l>orne  her  sons  and  daughters  to  positions  of  honor  and  trust. 
I  wonder  if  such  gentlemen  have  this  in  view  when  tl)ey  sneeringly 
talk  about  old  women,  and  I  wonder  if  they  remember  that  the  mother 
who  bore  them  is  in  her  declining  years,  a  member  of  this  despised  class? 
Sir,  I  do  not  believe  that  gentlemen  say  this  with  a  full  knowledge  of 
Its  meaning,  but  it  is  the  toint  of  the  old  civilization  that  still  clings 
here  in  the  new. 

Now,  sir,  we  are  told  that  if  this  word  "male"  is  stricken  out  of  this 
place,  and  women  are  allowed  to  go  to  the  ballot  box,  that  they  will  go 
out  of  their  sphere.  Now,  sir,  I  beg  to  know  by  whose  authority  has 
that  sphere  been  determined.  They  have  never  yet  been  allowed  to 
develop  themselves  without  restraint,  in  the  sphere  that  God  and  nature 
intended  for  them,  and  no  class  of  people,  whether  they  be  men  or 
women,  in  any  community,  under  any  government,  can  ever  develop 
to  their  full  capacity  unless  they  are  unrestricted  in  every  direction. 
Why,  sir,  how  ao  we  know  that  the  lark  that  sings  at  the  very  gate  of 
heaven  would  do  that  if  we  had  never  seen  him  except  he  was  impris- 
oned within  the  bars  of  bis  cage?  Take  off  the  restrictions  that  keep 
this  daas  of  people  where  they  are,  and  then  it  will  be  time  to  determine 
what  their  sphere  is. 

But,  Mr.  Chairman,  we  are  told  that  they  are  not  asking  for  it;  that 
there  is  no  demand  for  this.  Why,  sir,  the  demand  has  been  made  in 
this  country  and  in  the  old  countries  for  more  than  thirty  years.  During 
the  last  session  of  Congress  more  than  forty  thousand  men  and  women 
petitioned  for  this  disability  to  be  removed.  It  has  been  agitated,  and 
discussed,  and  legislated  upon  in  almost  every  State  in  the  country.  In 
our  own  Stote  we  have  nearly  three  thousand  men  and  women  asking 
that  we  frame  a  Constitution  here  that  shall  not  put  any  disability  on 
them  on  account  of  sex.  It  makes  no  difference,  sir,  if  it  is  right,  if  it 
is  just,  if  there  is  only  one  woman  who  feels  herself  aggrieved  by  the 
political  position  in  which  she  finds  herself,  it  is  but  right  and  just  that 
she  have  the  privilege  that  she  asks.  Next,  Mr.  Chairman,  we  are  told 
that  it  will  unsex  her.  Well,  sir,  if  the  exereise  of  a  political  right,  or  a 
political  function,  under  any  government,  will  succeed  in  doing  that 
which  neither  God  nor  nature  can  affect,  it  will  then  be  time  to  aigue 
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that  thtj  will  be  untezed.    I  am  ashamed  of  men  who  take  that  poei- 
tion.     It  is  entirely  beggine  the  whole  question. 

But,  sir,  we  are  toldTiurther  than  that,  that  if  thia  diaability  should 
be  removed,  that  only  the  lower  and  degraded  class  will  co  to  the  poll* 
and  vote,  while  the  better  and  more  respectable  class  of  women  will 
stay  away.  ITow,  sir,  in  the  first  place  I  deny  that  this  is  true,  and 
there  is  plenty  of  evidence,  not  only  in  our  country,  but  in  the  countries 
of  the  Old  World,  where  women  do  vote  upon  the  same  property  quali- 
fications as  do  men ;  aa  they  do  in  England,  voting  at  all  the  munioipa] 
and  parochial  elections;  and  it  is  expected  very  confidently  that  the 
next  session  of  Parliament  will  allow  them  to  vote  also  for  members  of 
that  body.  But  suppose  it  was  true  that  ooly  the  lower  and  more 
degraded  class  of  women  would  vote.  Suppose  that  every  inmate  of 
every  brothel  in  the  State  were  to  go  and  vote,  and  everpr  respectable 
woman  stay  away,  it  makes  no  difference  upon  the  principle  upon 
which  it  is  baaed.  Women  are  not  sole  traders  in  this  business,  and  I 
am  pleading  not  for  a  universal  suffrage,  but  for  an  impartial  suffrage, 
that  whatever  restrictions  are  placed  upon  any  class,  shall  be  placed  upon 
all  alike ;  and  it  matters  not  how  degnided  or  low  a  man  may  be  it  noes 
not  disqualify  him  unless  he  has  been  under  the  criminal  law.  If  you 
do  not  disqualify  men  for  voting  because  they  are  the  associates  and  the 
pautners  in  this  business,  I  ask  in  the  name  of  heaven  why  should  you 
disqualify  women  T  I  am  indeed  very  sorry  that  I  am  taken  so  oom- 
pletelj  by  surprise  in  regard  to  the  discussion  of  this  question,  and  I 
do  think  that  it  is  taking  an  unfair  advantage  of  those  who  have  been 
so  anxious  to  discuss  this  question  fully  Mfore  this  committee.  It 
seems  to  me  that  it  is  not  dealing  Justly  with  those  whom  I  know  are 
anxious  to  discuss  this  question.  It  is  brought  up  here  at  a  time  when 
it  cannot  have  any  consideration  at  all.  There  are  so  many,  many 
arguments  that  can  be  used  in  favor  of  this  proposition.  In  the  first 
place,  the  Constitution  of  the  United  States  has  determined  what  shall 
be  the  governing  class  in  the  country.  They  have  defined  the  bounds 
of  citixenship,  and  they  have  done  it  in  an  amendment  to  the  Consti- 
tution, whicn  says  that  all  persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
Slates  and  of  the  State  wherein  the;^  reside.  It  is  this  class  of  people 
that  are  meant  when  the  Constitution  says:  "All  persons  bom  and 
naturalized."  Because  man  made  laws  have  select«d  from  that  class 
and  made  a  disqualification  on  account  of  sex,  it  does  not  follow  that 
oUier  citizens  have  not  a  right  to  a  voice  in  the  govemment.  It  can- 
not follow  by  any  rule  of  justice,  and  I  contend  that  whatever  rights 
are  given  to  one  citizen,  ought  to  be  given,  under  the  same  rule,  to 
every  other  citizen.  If  we  are  to  have  intelligence  as  a  test  for  the 
exercise  of  this  right  of  the  elective  franchise,  let  us  have  intelligence 
in  the  case  of  all  citizens.  The  government  has  a  right  to  regulate  this 
franchise.  It  has  a  right  to  say  that  no  citizen  shall  be  allowed  to  exer- 
cise it  unless  they  are  of  a  certain  age ;  it  has  a  ri^ht  to  say  that  those 
who  are  not  of  sound  mind  shall  not  exercise  it;  it  has  a  right  to  say 
that  insane  persons  shall  not  exercise  it;  but,  sir,  it  has  no  more  right 
to  say  that  people  who  are  of  sound  mind,  and  of  age,  this  whole  class 
of  citizens  embraced  within  this  definition  in  the  Constitution  of  this 
country,  shall  have  no  voice  in  the  concerns  of  this  government.  Mr. 
Chairman,  I  cannot  do  justice  to  this  argument  now.  No  man  can  do 
it.  I  cannot  do  it  being  taken  by  surprise  here,  and  I  wish  to  refrain 
from  further  discussion,  hoping  that  the  committee  will  see  fit  to  post- 

rine  it  to  some  future  time  when  it  can  be  discussed  as  it  ought  to  be. 
claim  it  is  nut  in  the  interest  of  making  a  good  Constitution  to  do 
work  in  this  manner.  I  move  that  the  committee  rise,  report  progress, 
and  ask  lewre  to  sit  again. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  hope  the  motion 
will  prevail.    I  do  not  know 

The  CHAIRMAN.    The  question  is  not  debatable. 

Mx.  HOWARD,  of  Los  Angeles.  I  am  in  &vor  of  giving  the  gals  a 
chance  now. 

Thk  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Diego,  Mr.  Blackmer,  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

The  motion  was  losU 

■IHABtS  or  Ha.  XAOON. 

Ma.  EAGOK.  Mr.  Chairman :  AsChairman of  thatcommittee  I  wish 
to  state  that  I  am  not  prepared  to  go  into  a  regular  discussion  of  this 
matter  and  to  consider  this  report.  The  committee,  sir,  reported  a  por- 
tion of  tUis  first  section  more  as  a  compromise  than  for  any  other  pur- 
.  pose,  and  I  am  a  little  surprised,  sir,  now,  that  this  committee  should 
attempt  to  consider  a  question  of  so  much  importance  to  the  people  of 
this  State  as  this  is,  with  so  slim  a  committee  as  we  have  here  at  present — 
hardly  a  quomm,  sir.  It  is  one  of  the  most  important  questions  that 
will  come  before  this  Convention  for  ita  action  during  its  session.  I 
would  like  to  see  a  full  Convention  when  this  question  is  discussed. 
The  committee  were  of  different  opinions  in  regard  to  certain  questions 
in  the  report.  As  to  the  amendment  offered  by  the  gentleman  irom  San 
Diego,  Mr.  Blackmer,  I  will  say  that  with  one  exception  the  committee 
were  unanimously  opposed  to  that  amendment.  The  other  portion 
alluded  to,  by  an  amendment  to  an  amendment,  was  a  compromise  with 
the  committee,  each  member  of  the  committee  reserving  a  right  to  act 
upon  it  in  the  Convention  as  he  saw  fit  Now,  I  know  that  a  number 
of  the  committee  are  not  present  I  know  that  a  majority  almost  of 
this  Convention  is  absent,  and  I  do  hope  that  a  motion  that  the  com- 
mittee rise,  report  progress,  and  ask  leave  to  sit  again,  will  prevail.  It 
seems  to  me  that  it  ought  to  do  so  in  order  to  do  justice  to  a  question  of 
such  magnitude  as  this.    I  renew  the  motion. 

Mb.  SMITH,. of  Fourth  District  I  would  suggest  that  the  committee 
reeommend  that  it  be  taken  up  on  Thursday. 

Ut.  EAGOK.    I  do  not  think  there  is  any  great  difficulty  about  that:. 

Mr.  ROLFK  Why  not  go  on  and  discuss  this  question  without  tak- 
ing any  vote. 
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Mr.  EAGON.  I  suppose  that  gentlemen  making  arguments  would 
like  to  make  them  before  the  Convention. 

BBMARK8  or  MB.  MCCALLDIC. 

Mb.  McCALLUM.  Mr.  Chairman :  I  think  entirely  too  much  impor- 
tance is  given  to  the  action  of  the  Committee  of  the  Whole.  I  was  a 
member  of  the  Committee  on  Suffrage.  I  think  entirely  too  much  con- 
sequence is  given  to  the  action  of  the  Committee  of  the  Whole  in  view 
of  the  fact  that  all  these  questions  will  come  before  the  Convention,  and 
I  have  no  idea  that  any  gentleman  will  be  deprived  of  discussing  the 
question  then  if  he  shall  not  have  a  fair  and  full  opportunity  to  discuss 
it  in  Committee  of  the,Whole.  My  preference  is  to  take  these  reports  . 
in  their  order  and  act  upon  them,  whoever  may  be  present,  and  if  there 
is  not  a  full  discussion,  (r  full  vote,  that  can  easily  be  remedied  when 
we  act  in  the  Convention.  I  must  say  that  I  sympathize  with  the  elo- 
q^uent  remarks  of  the  gentleman  who  first  spoke  to  us  upon  this  ques- 
tion, but  I  cannot  say  that  I  think  there  is  any  probability  that  the 
amendment  offered  by  the  gentleman  will  prevail,  and  it  will  be  unnec- 
essary to  occupy  much  time  in  discussing  it,  although  the  gentleman 
has  a  right  to  do  so.  I  think  we  had  better  go  ahead  and  discuss  it,  and 
if  it  is  in  order  I  wish  to  offer  an  amendment  to  the  first  section ;  that  is, 
to  add  to  the  end  of  the  section  "  by  a  vote  of  two  thirds  of  the  mem- 
bers of  each  house  in  favor  of  such  change."  This  is  to  remove  a  disa- 
bility on  account  of  sex.  In  the  Suffrage  Committee  a  proposition  was 
for  some  time  considered  whether  we  should  ask  the  Convention  to  submit 
a  separate  proposition,  to  be  voted  on  separately,  on  this  question  of  suf- 
frage. It  was  tnought,  for  reasons  which  need  not  be  stated  here,  that  that 
would  not  be  proper.  All  that  was  left  for  the  committee  to  do  was  to 
submit  a  proposition  of  this  kind.  But  under  the  proposition,  as  pre- 
sented by  the  committee,  a  mere  majority  of  the  Legislature  oould 
change  the  Constitution  of  the  State ;  that,  I  think,  would  not  be 
proper  in  any  case,  and  it  would  be  regarded,  perhaps,  as  very  objec- 
tionable if  we  put  it  into  the  Constitution,  but  if  a  vote  of  two  thirds  of 
the  members  of  each  house  shall  be  in  favor  of  such  change,  I  do  not 
see  any  reason  why  we  should  not  submit  it  in  that  form ;  that  certainly 
never  will  occur  until  public  sentiment  shall  demand  it,  and  demand  it 
by  a  decided  majority.  I  am  one  of  those  who  believe  that  the  time  will 
come  when  public  sentiment  will  demand  that  justice. 

BRMABKS  OF  MB.  MCFABLAKD. 

Ma.  McFARL.\XD.  Mr.  Chairman:  There  is  nothing  more  impor- 
tant to  put  into  a  Constitution  than  that  which  provides  ^r  the  elective 
franchise.  That  goes,  sir,  to  the  very  source  of  political  power.  Now, 
we  have  a  general  vtu;ue  idea  that  ^I  people  have  a  right  to  vote;  but 
political  power  is  confined  to  about  one  quarter  or  one  filth  of  the  popu- 
lation— a  particular  class  designated  by  age,  sex,  and  citizenship.    Now, 


political  power  is  confined  to  about  one  quarter  or  one  fir 
lation — a  particular  class  designated  by  age,  sex,  and  citii 
sir,  if  this  question  as  to  the  elective  franchise  had  come  before  this 
committee  to-day  in  its  regular  order,  if  we  naturally  and  according  to 
our  general  file  had  reached  it  to-day,  the  daj  before  Christmas,  with 
scarcely  a  quorum  here,  I  should  have  said  this  should  take  its  natural 
chances  and  be  discussed  to-day.  But  what  right,  what  justice,  is  there 
in  passing  over  some  four  or  five  less  important  matters  and  taking  up 
this?  We  have  the  report  of  the  Committee  on  Education,  the  report  of 
the  Committee  on  Revenue  and  Taxation,  and  others,  which  are  passed 
over. 

TBI  CHAIRMAN.  The  gentlemaji  will  confine  his  remarks  to  the 
question  before  the  committee. 

Mb.  McFARLAND.  It  is  certainly  unjust  to  take  up  this  report 
now.  I  desire  to  discuss  it  myself,  but  I  do  not  propose  to  do  so  when 
there  is  barely  a  quorum  present  I  doubt  whether  thsre  is  a  quorum 
here  now. 

BBMARKS  or  MR.  OBAOr 

Mr.  grace.  Mr.  Chairman :  I  am  in  hopes  that  this  matter  will  be 
passed  over  now  for  the  present.  I  was  surprised  to  come  here  this 
moming  and  find  this  question  under  consideration,  when  I  venture  to 
say  that  there  is  not  a  quorum  present  I  believe  that  this  is  an  impor- 
tant question, and  the  manner  m  which  this  subject  has  been  treated  by 
this  Convention,  and  by  some  people  who  are  inclined  to  sneer  at  the 
right  of  women  to  the  suffrage,  is  not  creditable.  I  consider  it  taking 
mean  advantage.  I  intend  to  speak  upon  this  subject  in  this  Convention, 
but  I  do  not  intend  to  speak  to  empty  seats.  I  have  some  authorities 
that  I  wish  to  quote  that  are  at  home,  and  that  I  could  not  get  here 
to-day ;  I  have  prepared  some  notes  upon  it  that  I  have  not  got  here. 
I  believe  that  a  woman  who  has  to  pay  her  taxes  has  as  good  a  right  to 
vote  as  a  man.  If  we  give  negroes,  and  Chinamen,  and  everything 
else,  a  right  to  vote,  and  proclaim  the  universal  brotherhood  of  man  and 
fatherhood  of  God,  why  in  the  name  of  God  don't  you  give  them  equal 
rights?    The  woman  is  just  as  intelligent 

Mr.  TINNIN.  Are  you  going  over  to  that  doctrine  of  the  universal 
brotherhood  of  man  7 

Mr.  GRACE.  In  regard  to  women,  I  am.  I  move  that  the  committee 
rise,  report  progress,  and  ask  leave  to  sit  again. 

The  motion  prevailed. 

IN  CONVENTION. 
Tbk  PRESIDENT.    Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Right  of  Suffrage,  have  made  progress, 
and  ask  leave  to  sit  again. 

ADJOCBICMBNT. 

Mb.  EDGERTON.  Mr.  President:  I  move  that  this  Convention  do 
now  adjourn. 

The  motion  prevailed,  and  at  ten  o'clock  and  fifty  minutes  a.  m.  the 
President  declared  the  Convention  adjourned  until  Thursday,  Decem- 
ber twenty-sixth,  at  two  o'clock  p.  M.,  in  accordance  with  the  resolution 
previously  adopted. 
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DEBATES  AND  PROCEEDINGS 


Thuksday, 


NINETIETH    DAY. 

Sackaucsto,  Thursday,  December  26tb,  1878. 

The  Convention  met,  pursuant  to  adjournment,  at  two  o'clock  p.  u. 

TnE  SECRETARY.  In  the  absence  of  the  President  and  President 
pro  tern.,  I  will  call  the  Convention  to  order.  Nominations  for  Chair- 
man are  in  order. 

Mr.  HUESTIS.  Mr.  Secretary :  I  nominate  Mr.  Larkin  for  tempo- 
rary Chairman. 

Mr.  larkin  was  chosen  temporary  Chainnan. 

The  roll  was  called,  and  members  found  in  attendance  as  follows : 

raigiNT. 


Andrews, 

Hilbom, 

•Keddy, 

Ayers, 

Holmes, 

Reynolds, 

Barbour, 

Howard,  of  Los  Angeles,  Rhodes, 

Barry, 

Howard,  of  Mariposa, 

Rolfe, 

Barton, 

Huestis, 

Schell, 

Biggs, 

Hughey, 

Schomp, 

Blackmer, 

Hunter, 

Shatter, 

Boucher, 

Jones, 

Shoemaker, 

Brown, 

Kelley, 

Shurtleff, 

Burt, 

Keyes, 

Smith,  of  4th  District, 

Caples, 

Kleine, 

Soule, 

Charles, 

Lampson, 

Steele, 

Oavis, 

Larkin, 

Stevenson, 

Dean, 

Larue, 

Sweasey, 

Dudley,  of  Solano, 

Lavigne, 

Turner, 

Dunlap, 

Mansfield, 

Tuttle, 

Eagon, 

McConnell, 

Vaoquerel, 

Edgerton, 

McCoy, 

Van  Voorhies, 

Evey, 

McFarland, 

Wellin, 

Filcher, 

Mills, 

West, 

Gorman, 

Moffat. 

White, 

Gregg, 

Ohleyer, 

Wilson,  of  Tehama, 

HaleT 

Porter, 

Winans. 

Helskell, 

PuUiam, 

IBSIXT. 

Barnes, 

Hager, 
Hafl, 

O'Donnell, 

Beers  techer. 

O'SuUivan, 

Belcher, 

]larri8on. 

Overton, 

Bell, 

Harvey, 
Herold, 

Prouty, 

Berry, 

Reed, 

Boggs, 

Herrington, 

Ringgold, 

Smith,  of  Santa  Clara, 

Campbell, 

Hitchcock, 

Casserly, 

Inman, 

Smith,of  San  Francisco, 

Chapman, 

Johnson,    • 

Stedman, 

Condon, 

Joyce, 

Stuart, 

Cowden, 

Kenny, 

Swenson, 

Cross, 

Laine, 

Swing, 

Crouch, 

Lewis, 

Terry, 

Dowling, 

Lindow, 

Thompson, 

Doyle, 

Martin,  of  Alameda, 

Tinnin, 

Dudley.of  San  Joaquin,  Martin,  of  Santa  Crux, 

Townsend, 

Estee, 

MeCallum, 

TuUy, 

Estey, 

McCumas, 

Van  Dyke, 

Farrell, 

McNutt, 

Walker,  of  Marin, 

Fawcett, 

Miller, 

Walker,  of  Tuolumne, 

Finney, 

Moreland, 

Waters, 

Freeman, 

Morse, 

Webster, 

Freud, 

Murphy, 

Weller, 

Garvey, 

Naaon, 

Wickes, 

Glascock, 

Nelson, 

Wilson,  of  1st  District, 

Grace, 

Neunaber, 

Wyatt, 

Graves, 

Noel, 

Mr.  President. 

LIIVE   or    ABSKXCK. 

Leave  of  absence  for  one  day  was  granted  to  Messrs.   MeCallum, 
Proutv,  Hitchcock,  and  Harvey. 
To  Kir.  Estee  and  Mr.  Tinnin,  on  account  of  sickness. 
To  Dr.  Walker,  for  three  days. 
Indefinite  leave  of  absence  to  Mr.  McNutt. 
To  Mr.  Walker,  of  Marin,  for  two  days. 


HO  QUOBCM  FBUKMT. 

Mr.  President:   I  rise 


to  ask    if  there  is  a 


Ma.  SHOEMAKER, 
quorum  present. 

Mr.  schell.    I  raise  the  point  of  order  that  there  is  no  quorum 
present. 

Thk  CHAIR.    The  Secretary  will  determine. 

Thk  secretary.    There  are  seventy  members  present  and  answer- 
ing to  their  names. 

Thk  CH.MR.    There  is  no  quorum  present. 

Mr.  BARBOUR.     I  would  suggest  that  the  absentees  be  called. 

A  call  of  the  absentees  showed  seventy-one  members  present. 

Thk  CHAIR.    No  quorum  present  yet. 

ADJOCBKUXNT. 

Mr.  BLACKMER.    I  move  we  do  now  adjourn. 
Mr.  huestis,     I  move  the  Convention  take  a  recess  until  two  o'clock 
and  thirty-five  minutes  p.  u. 
Mr.  blackmer.    I  move  to  make  it  three  o'clock. 
Mk.  IIUESTIS.    I  accept  the  amendment. 
Mr.  SMITH,  of  Fourth  District.    I  move  to  adjourn. 
Mb.  schell.    I  second  the  motion. 


The  chair.  The  question  is  on  the  motion  to  take  a  recess.  The 
motion  is  carried,  and  the  House  will  take  a  recess  until  three  o'clock. 

Mb.  SCHELL.  I  rise  to  a  point  of  order.  I  understand  that  a  motion 
to  adjourn  takes  precedence. 

[Confusion  and  noise.] 

Thb  chair.    There  was  no  second. 

Mb.  schell.    Yes,  I  seconded  the  motion  myself. 

[Orrat  confusion.] 

Thx  chair.    The  Convention  will  take  a  recess  until  three  o'clock. 

Mb.  SCHELL.  I  rise  to  a  point  of  order.  [Not  recognized  by  the 
Chair.] 

Mb.  HILBORN.  [Amid  great  oonfiision.]  I  inove  that  Mr.  McFar- 
land take  the  chair.  There  are  only  two  motions  in  order — one 
is  to  adjourn  and  the  other  is  for  a  call  of  the  house.  There  is  no  such 
thing  ever  known  as  a  recess  under  such  circumstances.  I  move  Mr. 
McFarland  take  the  chair. 

Thi  secretary.    Those  in  favor  of  that  motion  say  aye. 

Division  was  called  for,  and  the  motion  declared  lost  by  a  vote  of  23 
ayes  to  32  noes. 

Thb  chair.    The  house  will  take  a  recess  until  three  o'clock. 

BBA88BHBLKD. 

The  Convention  reassembled  at  three  o'clock  p.  m.,  Mr.  Larkin  in  the 
chair. 

The  roll  was  called,  and  the  following  members  answered  to  their 
names: 


Andrews, 

Ayers, 

Barry, 

Barton, 

Biggs, 

Blackmer, 

Boucher, 

Brown, 

Burt, 

Campbell, 

Caples, 

Charles, 

Davis, 

Dudley,  of  Solano, 

Eagon, 

Edgerton, 

Evey, 

Filcher, 

Gorman, 

Grace, 

Gregg, 

Hale, 

Heiskell, 

Hilbom, 


Hitchcock,  Pulliam, 

Holme?,  Beddy, 

Howard,  of  Los  Angeles,  Reynolds, 
Howard,  of  Mariposa,    Rhodes, 


Huestis, 

Hughey, 

Hunter, 

Kelley, 

Keyes, 

Kleine, 

Lampson, 

Larkm, 

Larue, 

Lavigne, 

Mansfield, 

McComaa, 

McConnell, 

McCoy, 

McFarland, 

Mills, 

Moffat, 

Moreland, 

Ohleyer, 

Porter. 


Rolfe, 

ScheU, 

Schomp, 

Shatter, 

Shoemaker, 

Shurtleff, 

Smith,  of  4th  District, 

Soule, 

Steele, 

Stevenson, 

Sweasey, 

Terry, 

Tuttle, 

Vaoquerel, 

Van  Dyke, 

Wellin, 

West, 

White, 

Wilson,  of  Tehama. 


Thb  chair.    There  is  no  quorum  present 

Mb.  HUESTIS.    I  move  a  call  of  the  Convention. 

ADJOCBMHBMT. 

Mb.  GORMAN.    I  move  we  adjourn. 
Carried  :  ayes,  39 ;  noes,  21. 

And  at  three  o'clock  and  ten  minutes  p.  v.  the  Convention  stood 
adjourned  until  to-morrow,  at  nine  o'clock  and  thirty  mi»utes  A.  m. 


NINETY-FIRST     DAY. 

Sacbameitto,  Friday,  December  2Tth,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u..  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


PBE8XXT. 

Andrews, 

Finney,                         McComaa, , 

Ayers, 

Freeman,                       McConnell, 

Barbour, 

Gorman,                          McCoy, 

Barry, 

Grace,                            Mills, 

Barton, 

Graves,                          Moffat, 

Belcher, 

Gregg,                            Moreland, 

Bell, 

Hale,                               Morse, 

Biggs, 

Heiskell,                         Murphy, 

Blackmer, 

Hilbom,                          Ohleyer, 

Boucher, 

Hitchcock,                      Porter, 

Brown, 

Holmes,                          Pulliam, 

Burt, 

Howard,  of  Los  Angele8,Beed, 

Campbell, 
Charles, 

Howard,  of  Mariposa,    Reynolds, 

Huestis,                          Rhodes, 

Condon, 

Hughey,                          Ringgold, 
Hunter,                             Rolfe, 

Cowden, 

Crouch, 

Jones,                              Schell, 

Davis, 

Joyce,                             Schomp, 

Dean, 

Kelley,                            Shafter, 

Doyle, 

Keyes,                             Shoemaker, 

Dudley,  of  Solano, 

Kleine,                            Shurtleff, 

Dunlap, 

Lampson,                        Smith,  of  Santa  Clara, 

Edgerton, 

Larkin,                           Smith,  of  4th  District, 

Evey, 

Larue,                             Smith, of  San  Francisco, 

Farrell, 

Lavigne,                         Soule, 

Filcher, 

Mansfield,                       Steele, 
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Stevenson, 

Sweaaey, 

Swing, 

Terry, 

Thompson, 

Barnes, 

Beeistecher, 

Berry, 


Turner, 
TutUe, 
Van  Djrke, 
Van  Voorhies, 


Capies, 

Casaerly, 

Chapman, 

Cross, 

Dowling, 

Da<Uey,of  San  JoaquiU; 

Eagon, 

Eetee, 

Estey, 

Fawoett, 

ftmid, 

Garrey, 

Glaaeook, 

Hacer, 

HiS, 

Harrison, 


Harvey, 

Herold, 

Uerrington, 

Inman, 

Johnson, 

Kenny, 

Laine, 

Lewis, 

Xiindow, 

Martin,  of  Alameda, 

Martin,  of  Santa  Cruz, 

McCallum, 

McFarland, 

McKutt, 

nller, 

Nason, 

Nelson, 

Keonaber, 

Koel, 

(VDonnell, 

LRATX  or   AB8RNCK. 


Wellin, 

West, 

Wilson,  of  Tehama, 

Winans, 

Mr.  President. 

O'Sullivan, 

Overton, 

Prouty, 

Reddy, 

Stedman, 

Stuart, 

Swenson, 

Tinnin, 

Townsend, 

Tully, 

Vacquerel, 

Walker,  of  Marin, 

Walker,  of  Tuolumno, 

Waters, 

Webster, 

Weller, 

Wiekes, 

White, 

Wilson,  of  1st  District, 

Wyatt. 


Leave  of  absence  was  granted  for  two  days  to  Messrs.  Johnson,  Hall, 
Dowling,  Kenny,  Harrisoa,  and  Nelson. 

For  one  day  to  Messrs.  Garvey,  Nason,  and  McCallum. 

For  three  days  to  Messrs.  Prouty  and  Estee. 

Indefinite  leave  to  Messrs.  Tinnin,  McNutt,  and  Stevenson, 

On  motion  of  Mr.  Brown,  the  reading  of  the  Journal  of  the  twenty- 
fourth  and  twenty-sixth  instant  was  dispensed  with,  and  the  same 
approved. 

RESOLTrnOH  IK  KKLATIOX  TO  HI.  O'dOICIIILU 

Me.  BARBOCR.    Mr.  President:  I  ask  leave  to  send  up  a  resolution 
out  of  order. 
No  objection. 
The  SECRETART  read  the  resolution,  as  follows: 

Whueas,  Cbarlas  0. 0'Donnall,  a  msmber  of  this  OonTsntion,  has  reeealljr  bten 
poblicl;  charged  witli  til*  commiasian  of  Influnont  criints,  which  anfit  him  tu  ait  sa 
a  namtwr  of  this  GonvantioD,  which  chargea  purport  to  be  baaed  upon  awom  tesU. 
moaj,  taken  in  a  Court  of  Joatlce,  in  the  regular  oourae  of  Judicial  proceedingi ; 
therefore, 

Stwoivedy  That  a  committee  of  three  bo  appointed  bj  the  Prealde&t,  wboaa  dety 
It  ahall  be  to  examine  aocb  chargea,  and  tbe  proof  In  aupport  thereof,  and  raport  the 
beta  to  thia  GonTention  aa  aoun  aa  prmcticable ;  and  auch  oommtttae  shall  have 
power  to  send  fur  peraoua  and  papers. 

Tat  PRESIDENT.  The  question  is  on  the  adoption  of  the  resolu- 
tion. 

Mb.  BARBOUR.  Mr.  President:  These  matters  have  arisen  from 
subjects  pending  in  this  Convention,  and  it  seems  to  be  proper  that  they 
should  be  investigated;  and  I  ask  the  Secretary  to  read  an  extract  from 
the  San  Francisco  Chronicle,  which  I  send  up. 

Thi  SECRETARY  read  as  follows: 

"  Many  members  of  the  Constitutional  Convention  have  expressed  a 
keen  sense  of  indignation  that  they  should  have  been  placed  in  associa- 
tion with  the  infamous  O'Donnell,  and  it  is  not  probable  that  they  will 
permit  of  any  delay  in  the  imperative  recourse  for  relief.  From  a  like 
feeling  prevailing  among  the  leading  and  reapectable  Workingmen,  the 
party  is  not  in  a  disposition  to  bear  the  odium  of  his  disgrace,  and  doubt- 
leas  a  motion  for  O'Donnell's  expulsion  will  proceed  promptly  from  the 
San  Francisco  delegation." 

Mb.  DUDLEY,  of  Solano.  I  have  no  objections  to  the  passage  of  the 
resolution,  except  that  part  providing  for  sending  for  persons  and  papers. 
There  ia  no  money  to  do  that  with.  It  is  absurd  to  talk  about  sending 
for  persons  and  papers  when  there  is  no  money  to  do  it  with. 

Mb.  GREGG.  Mr.  President:  Personally,  I  have  no  objections  to  the 
resolution  if  Dr.  O'Donnell  was  in  his  seat.  For  the  reason  that  be  is 
aw»,  I  move  to  lay  the  resolution  on  tbe  table. 

Mb.  van  dyke.  Mr.  President:  l*hoj>e  the  motion  will  not  pre- 
vail.   This  Convention  has  a  deep  interest  in  this  matter. 

The  ayes  and  noes  were  demanded  by  Messrs.  Larkin,  Barbour, 
Lampaon,  Joyce,  and  Barton. 

The  roll  was  called,  and  tbe  motion  to  table  lost  by  the  following 
vote: 


Biggs, 

Hale, 

Shafter, 

Boucher, 

Howard,  of  Mariposa, 

Steele, 

Brown, 

Mills, 

Swing, 

Cowden, 

Obleyer, 

Thompson, 

Dudley,  of  Solano, 

Porter. 

TutUe, 

Edgerton, 

Pulliam, 

West, 

Finney, 

Reed, 

Wilson,  of  Tehama, 

dtns. 

Rhodes, 

HOka. 

Winans— 34. 

Andrews, 

Burt, 

Dean, 

Ayers, 

Campbell, 

Doyle, 

Barbour, 

Capies, 

Dunlap, 

Barry, 

Charles, 

Evey, 

Barton, 

Condon, 

Farrell, 

BeU, 

Crouch, 

Filcher, 

Blackmer, 

Davis, 

Gorman, 

Grace, 

Heiskell, 

Hilbom, 

Hitchcock, 

Holmes, 

Howard,  of  Los  Angeles, 

Huestis, 

Hunter, 

Jones, 

Joyce, 

Kelley, 

Keyes, 

Kleine, 

Tbe  resolution  of  Mr, 


Lam  peon, 

Larkm, 

Larue, 

Lavigne, 

Mansfield, 

McComas, 

McConnell, 

McCoy, 

Moffat, 

Moreland, 

Reynolds, 

Rolfe, 

Schell, 

Schomp, 

.  Barbour  was  then  adopted. 


Shoemaker,  ' 

ShurtlefiT, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

Smith,  of  Ban  Francisco, 

Soule, 

Stevenson, 

Sweasey, 

Terry, 

Turner, 

Van  Dyke, 

Van  Voorhies, 

Wellin, 

Mr.  President— 63. 


BIVKMCB  AKD  TAXATION. 

Mr.  edgerton.  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
to  consider  the  report  of  the  Committee  on  Revenue  and  Taxation. 


Carried. 


IN  COMMITTEE  OF  THE  WHOLE. 


Trk  CHAIRMAN.  Section  one,  and  the  amendments  of  the  gentle- 
man from  El  Dorado,  are  before  the  committee. 

BBUAXKS  or  MB.   EDOKKTOX. 

Mb.  EDGERTON.  Mr.  Chairman :  It  will  be  observed  that  the  sec- 
ond section  of  tbe  report  of  the  Committee  on  Revenue  and  Taxation 
provides  for  a  direct  tax  upon  property,  based  upon  the  ad  valorem 
principle.  There  is  another  kind  of  taxation  that  is  not  covered  by  sec- 
tion two.  My  impression  is  that  it  is  better  to  strike  out  that  section 
and  adopt  tbe  provision  of  tbe  old  Constitution  that  "taxation  shall  be 
equal  and  uniform  throughout  this  State."  This  has  been  interpreted 
by  the  Supreme  Court  over  and  over  again,  and  the  people  understand 
it  I  would  suggest  to  the  gentleman  from  El  Dorado  that  he  modify 
his  motion  in  order  that  a  motion  may  be  made  to  strike  out  section  one. 

Mb.  LARKIN.    I  withdraw  it. 

Mb.  EDGERTON.  With  a  view  to  offering  the  amendment  I  have 
suggested  I  now  move  that  section  one  be  stricken  out. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman:  It  is  proposed  then  to 
retain  the  present  system  entirely. 

Mb.  EDGERTON.  Not  at  all,  sir.  It  is  merely  to  declare  in  the 
Constitution  the  principle  that  no  man  can  object  to,  the  general  principle 
that  taxation,  no  matter  upon  what  it  is  imposed,  or  what  other  princi- 
ples it  may  involve,  it  shall  rest  upon  this  principle,  that  taxation  shall 
be  equal  and  uniform  throughout  this  State;  that  is  all,  and  we  have 
not  come  to  that  yet. 

kIMABKS  or  KB.  BBOWII. 

Mb.  BROWN.  Mr.  Chairman :  I  hope  the  section  will  not  be  stricken 
out  I  am  impressed  with  the  idea  that  the  intention  of  the  committee 
was  to  tax  all  property,  and  tax  it  equally,  and  tax  it  but  once,  but  I  am 
opposed  to  the  way  it  reads,  and  have  prepared  an  amendment  which 
provides  that  all  taxation  shall  be  uniform  upon  the  same  class  of  prop- 
erty of  equal  value  within  the  limits  of  tbe  authority  levying  the  taxes, 
and  shall  be  levied  and  collected  under  general  iawe;  so  it  would  be 
plain  that  all  classes  of  property,  which  are  of  equal  value,  would  be 
uniformly  taxed,  and  that  is  one  thing  that  the  public  mind  has  been 
reaching  after — it  is  the  one  thing  which  has  been  so  much  desired.  I 
am,  therefore,  opposed  to  tbe  striking  out  of  the  section.  I  send  up  this 
amendment  to  be  read. 

Not  read. 

BBIIABKS  or  MB.  OAMfBCLL. 

Mb.  CAMPBELL.  Mr.  Chairman:  As  I  understand  it,  this  second 
section  has  connection  not  merely  with  section  three,  but  also  with  sec- 
tion five.  I  find  bv  reference  to  the  fifth  section,  "except  as  to  railroad 
and  other  quasi-public  corporations,  in  case  of  debt  so  secured,  the  value 
of  the  property  affected  by  such  mortgage,  deed  of  trust,  contract,  or 
obligation,  less  the  value  of  such  security,  shall  be  assessed  and  taxed  to 
the  owner  thereof,  in  the  county  in  which  the  property  affected  thereby 
is  situate,"  etc  Now,  there  is  a  different  rule  nere  in  the  fifth  section 
for  the  property  of  corporations.  Now,  in  regard  to  the  matter  of  taxing 
railroad  property,  there  has  been  great  diversity  of  opinion.  In  some 
places  it  is  taxed  just  so  much  on  the  old  iron  and  wood,  and  that  seems 
to  be  pretty  much  the  rule  we  have  adopted  in  this  State.  Now,  the 
first  section  of  the  report  evidently  was  intended  to  enable  us  to  classify 
the  different  subjects  of  taxation.  Now,  as  far  as  railroads  are  concerned, 
if  you  adopt  the  rule  of  uniformity  that  is  here  laid  down,  you  would 
have  really  no  taxation  upon  railroads,  as  I  understand  it,  because  you 
are  taxing  their  property  in  the  first  instance  as  so  much  old  iron,  and 
certain  tracts  of  land,  and  then  deduct  from  the  amount  of  that  tax  the 
amount  of  their  indebtedness  and  bonds  issued. 

BBMABXS  or  MB.  (OOCBTOH. 

Mb.  EDGERTON.  Mr.  Chairman :  As  far  as  the  taxation  of  railroads 
is  concerned,  the  gentleman  will  find  that  section  two  expressly  pro- 
vides that  "all  property,  including  franchises,  capital  stock  of  corpora- 
tions or  joint  stock  associations,  and  solvent  debts,  deducting  from  such 
debts  due  to  bona  fide  residents  of  this  State,  and  excluding  growing 
crops,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  property  belonging  to  the  United  States,  or  to  this 
State,  or  any  municipality  thereof,  and  all  property  and  the  proceeds 
thereof  used  exclusively  for  charitable  purposes,  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  directed  by  law."  If  the  gen- 
tleman will  also  turn  to  section  sixteen,  he  will  find  that  every  description 
of  railroad  properly  is  taxed,  and  it  was  concluded  by  tbe  committee 
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that  railroad  property  in  this  State  should  be  taxed  on  some  plane 
analogous  to  that  adopted  in  the  States  of  Illinois  and  Missouri.  Under 
their  laws  and  Constitution  the  property  of  railroad  corporations  is 
assessed  by  the  State  Board  of  Equalisation,  and  not  by  local  Assessors 
at  all.  The  proprietors  of  these  properties  have  to  submit  a  detailed 
statement  of  all  the  property  belonging  to  the  cor|ioration  in  the  State 
to  the  State  Board.  The  property  is  then  assessed  in  this  way  :  in  the 
first  place,  there  is  what  is  called  railroad  track,  that  embraces  the  right 
of  way,  structures,  irons,  depots,  workshops,  etc  All  the  property  is 
listed  under  different  heads.  They  take  the  azzregate  cash  value  of  the 
capital  stock,  and  a  fair  cash  ralue  of  the  inclebtedness  and  bonds,  and 
add  them  together,  and  from  that  deduct  the  value  of  the  taxable  prop- 
erty, and  tax  the  excess  as  capital  stock.  By  reference  to  the  second  of 
Otto,  it  will  be  seen  that  the  Supreme  Court  of  the  United  States  sus- 
tained that  principle  of  taxation.  The  principle  I  am  advocating  in 
offering  to  strike  out  is  the  ad  valorem  principle,  wbieh  put*  the  tax 
upon  the  subject  itself. 

Mr.  CAMl'BELL.  Thero  can  be  no  doubt  that,  under  this  first  sec- 
tion, the  stock  would  be  taxed  at  its  fair  cash  value. 

Mr.  EOGERTON.  I  ask  the  gentleman  if  there  is  any  doubt  about 
section  thirteen,  article  eleven,  as  it  stands:  "taxation  shall  be  equal 
and  uniform  throuKlioul  this  State?" 

Mb.  CAMPBELL.  It  has  not  operated  very  equally  as  interpreted. 
That  has  been  one  of  the  great  causes  of  complaint.  It  seems  to  me  that 
the  section,  as  it  stands  in  the  report,  is  perfectly  plain  and  reasonable. 

BKUARKS  or  MR.  CAPLIS. 

Mb.  CAPLE3.  Mr.  Chairman:  I  hope  the  section  will  be  stricken 
ont.  That  section  means  nothing  as  it  reads :  "  All  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and  collected  under  gen- 
eral laws."  That  is  so  obscure  that  it  certainly  ought  to  be  stricken  out, 
and  I  submit  that  we  should  substitute  for  it  something  that  is  as  plain 
and  explicit  as  the  lan^age  of  the  old  Constitution.  The  language  of 
the  old  Constitution  is  mfinitely  more  explicit,  and  is  susceptible  to  but 
one  construction,  while  this  section  has  no  definite  meaning.  The  old 
Constitution  reads: 

"  Taxation  shall  be  equal  and  uniform  throughout  this  State.  All  prop- 
erty in  this  State  shall  oe  taxed  in  proportion  to  ita  value." 

Now,  that  is  clear.  So  far  the  section  of  the  old  Constitution  is  cer- 
tainly unobjectionable.  As  to  the  amendment  of  the  gentleman  from 
Tulare,  I  have  read  that,  and  it  proposes  to  strike  out  the  word  "subjects" 
and  insert  the  words  "properly  of  equal  value."  That  is  simply  an 
amendment  which  is  no  amendment  at  all.  It  would  be  no  improve- 
ment on  the  section.  It  leaves  it  where  it  Is,  and  the  whole  section 
ought  to  be  stricken  out,  and  something  substituted  that  is  susceptible 
to  but  one  construction.  I  therefore  hope  the  whole  section  will  be 
stricken  out.  Then  there  will  be  time  to  substitute  something  in  its 
place  that  means  absolutely  some  one  thing. 

RIMARKS  OF  MB.  KDOIBTOR. 

Mr.  EDOERTOK.  Mr.  Chairman:  I  am  informed  by  persons  who 
have  lived  in  Pennsylvania  that  a  cow  or  a  hone  is  taxed  at  so  much 
(forty  cents,  I  believe),  no  matter  what  the  value  is.  Taxation  there  is 
not  based  upon  the  ad  valorem  principle.  They  are  taxed  as  subjects,  and 
not  upon  the  principle  of  valtie  at  all.  In  that  State  the  government  is 
sustained,  in  a  large  part,  and  the  interest  upon  the  public  debt  is  paid, 
by  a  tax  of  three  quarters  of  a  cent  upon  the  gross  income  of  corpora- 
tions, and  they  pay  vtirj  little  attention  to  these  particular  matters  out- 
side of  that.  And  because  this  section  is  ambiguous  and  objectionable 
on  account  of  ita  obscurity,  I  move  to  «trike  it  out  and  suMtitute  the 
provision  of  the  present  Constitution. 

Mk.  DUDLEY,  of  Solano.  Does  the  gentleman  think  that  section  one, 
taken  in  connection  with  section  two,  would  allow  that  kind  of  taxation 
he  speaks  of? 

Mr.  EDGERTON.  I  say  that  one  class  of  property  should  not  be 
taxed  any  more  than  any  other  class,  and  that  is  why  I  am  in  favor  of 
striking  out  this  section. 

BIMABKS  or  MB.  riLCHIB. 

Mr.  FILCHER.  Mr.  Chairman :  It  seems  to  me  there  is  something 
in  the  point  raised  by  the  gentleman  in  relation  to  this  section.  I  had 
come  to  the  conclusion  that  it  did  not  mean  that  my  cow  and  his  cow, 
if  he  has  one,  should  be  taxed  alike,  but  that  it  meant  that  his  cow  and 
my  cow  should  (le  taxed  at  an  equal  amount  on  the  one  hundred  dollars 
worth.  It  would  allow  the  Legislature,  if  they  saw  fit,  to  place  a  tu 
of  three  dollars  on  the  one  hundred  dollars  worth  of  land  in  California, 
if  they  wished  to  raise  a  large  proportion  on  real  estate,  while  they 
might,  at  the  same  time,  allow  an  exemption  of  personal  property  under 
this  wording.  They  might  levy  a  tax  of  twenty-five  cents  on  the  one 
hundred  dollars  worth  of  cows,  while  on  land  they  might  vary  the  rate, 
but  to  rate  it  all  equally  according  to  its  class.  I  thought  that  was  the 
logical  construction.  I  thought  that  was  the  working  of  the  Pennsyl- 
vania and  Missouri  system,  but  I  find  I  am  mistaken.  I  am  in  favor 
of  striking  it  out  and  incorporating  a  separate  section,  that  taxation 
shall  be  equal  and  uniform  throughout  this  State.  Wecanthen  proceed 
to  correct  the  cause  of  the  present  grievances. 

brmarks  or  MB.  SBArriB. 

Mb.  SHAFTER.  Mr.  Chairman:  I  suppose  the  Chairman  of  the 
committee  is  correct  in  saying  that  all  the  members  agreed  on  this  ques- 
tion. I  was  supposed  to  have  agreed  to  it  myself.  I  recollect  of  referring 
to  the  old  section,  but  there  was  something  said  about  cases  where  school 
districts  should  assess,  and  road  districts  should  assess,  and  townships 
should  assess ;  hence  this  term  that  directly  limits  it  to  the  authority 
levying  the  tax.    But  my  own  idea  now  is  that  the  old  section  is  prefer- 


able. We  see  men  running  after  the  Constitutions  of  other  States,  and 
because  these  things  are  found  in  other  Constitutions  seems  to  be  reason 
sufficient,  in  the  minds  of  some,  for  their  adoption.  Mow,  the  words 
equality  and  uniformity  do  not  mean  the  same  thing.  In  Virginia  we 
have  this  uniformity.  Watches  were  taxed,  say,  one  dollar  and  twenty- 
five  cents  each ;  cows  were  assessed  at  a  given  sum_^  and  the  same  with 
regard  to  horaes.  They  had  uniformity,  but  not  equality  by  any  means. 
If  all  watches  are  assessed  alike,  that  is  uniformity,  but'not  equality. 
One  watch  may  be  worth  five  hundred  dollar*  and  another  fifteen  dol- 
lars, but  they  are  assessed  alike.    There  is  no  equality  in  such  taxation ; 


there  is  no  equity.  It  is  for  that  reason  that  the  word  "equal "  is  put  in 
here — that  all  property  shall  be  taxed  in  proportion  to  its  value.  That 
makes  it  perfectly  plain  and  comprehensive.  There  is  another  good 
reason  for  retaining;  the  section  of  the  old  Constitution,  which  is  sufficient 
for  me,  and  that  is  that  we  should  retain  the  language  of  that  instru- 
ment, unless  there  is  some  good  reason  for  changing  it.  We  should  keep 
what  we  have  until  we  get  better.  It  strikes  me  that  the  language  of 
the  old  Constitution  is  better  and  less  equivocal  than  that  of  any  that 
has  been  mentioned  here.  It  starts  off  with  a  general  unequivocal 
declaration  that  covers  the  whole  subject,  ud  that  is,  that  "  taxation 
shall  be  equal  and  uniform  throughout  this  Vwte."  There  could  not  be 
words  any  more  explicit.  "  All  property  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  according  to  law,"  is  put  in  here,  but  the 
other  is  better.  What  more  explicit  combination  of  words  can  be  found? 
There  is  no  difficulty  about  it.  If  there  is  any  conflict  between  this  first 
general  declaration  and  the  subsequent  section,  the  subsequent  section 
should  be  brought  in  harmony  with  the  first.  Let  us  lay  down  the  gen- 
eral doctrine  first,  and  make  the  provisions  of  the  article  conform  to  it. 
Now,  the  last  part  of  the  section  we  have  left  off,  because  that  is  where 
the  whole  difficulty  was — in  the  local  Aaseseor* — fh>m  whose  decisions 
there  was  no  appeal.  That  part  must  be  left  out.  I  hope  we  shall  strike 
out,  and  insert  this  much  of  the  old  Constitution,  down  to  the  words 
"  Assessors  and  Collectors." 

BEMABI8  or  MB.  BOLFB. 

Mb.  ROLFE.  Mr.  Chairman :  In  examining  that  section,  and  com- 
paring it  with  section  eight,  as  reported  b^  the  committee,  it  struck  me 
in  this  way:  section  ei^t  authorizes  a  license  tax  for  certain  things;, 
among  other  things,  for  instance,  on  the  manufacture  and  sale  of  wines. 
Now,  a  man  may  have  ten  acres  in  vineyard,  and  make  a  thousand  gal- 
lons of  wine  a  year,  and  his  business  is  of  the  same  class  as  the  man  who 
has  two  or  three  hundred  acres,  and  makes  a  great  deal  more  wine. 
Now,  if  we  impose  a  license  tax  upon  the  sale  of  wine,  would  it  require 
the  same  amount  of  license — say  one  hundred  dollars  a  year — would  we 
require  the  small  manufacturer  to  pay  the  same  amount  of  license  as 
the  large  manufacturer  who  makes  one  hundred  thousand  gallons  a 
year?  Now,  if  it  is  required  to  be  uniform  upon  that  same  class  of  sub- 
jects, it  would  have  to  be  in  the  same  amount,  it  seems  to  me.  If  the 
man  who  makes  one  hundred  thousand  gallons  only  has  to  pay  the  same 
as  the  man  who  makes  but  one  thousand,  it  would  certainly  not  be  right. 

Mb.  EDGERTOK.  Mr.  Chairman :  I  would  like  to  modify  my  motion 
so  as  to  strike  out  section  one  and  substitute  the  following: 

"SiCTiOM  1.  Taxation  shall  be  equal  and  uniform  tbroughoat  this 
State." 

Thi  CHAIRMAN.  The  first  amendment  is  that  offered  bv  the  gen- 
tleman from  Tulare,  Mr.  Brown,  to  strike  out  the  word  "subject*,"  and 
insert  the  words  "property  of  equal  value." 

Loet. 

Mr.  DUDLEY,  of  Solano.  Mr.  Chairman :  I  offer  an  amendment  to 
the  amendment.  I  desire  to  offer  section  one  of  the  proposition  I  offered 
here  several  day^s  ago.  I  desire  to  offer  it,  and  I  shall,  at  the  proper 
time,  move  to  strike  out  the  other  sections  and  substitute  this  proposition. 

Thr  SECRETARY  read : 

"  StCTiox  1.  Taxes  shall  be  levied  as  hereinafter  provided.  All  taxes 
upon  propert}r  shall  be  uniform  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and  collected  under  gen- 
eral laws." 

Mr.  WEST.  Mr.  Chairman:  I  shall  offer  a  substitute  at  the  proper 
time,  and  I  wish  to  have  it  read  by  the  Secretary  for  information. 

Mr.  van  DYKR  I  wish  to  suggest  to  Mr.  Dudley  to  insert  before 
the  word  "  uniform  "  the  words  "  equal  and." 

Mr.  DUDLEY.    I  have  no  objection  to  the  amendment. 

Mb.  west.  I  desire  to  bate  this  substitute  read  for  the  information 
of  the  committee. 

Tbr  secretary  read : 

"SicTioN  I.  Taxation  shall  be  equal  and  uniform  throughout  the 
State.  All  private  property  in  the  State,  not  exempt  under  the  laws 
of  the  United  States,  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law." 

Ths  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Solano,  Mr.  Dudley. 

8PKECR  or  MB.  8WIK0. 

Mr.  swing.  Mr.  Chairman  :  I  hope  there  will  be  no  restrictions  at 
all  placed  upon  the  Legislature  In  regard  to  taxation.  I  hold,  whatever 
have  may  been  said  about  the  Legislal^ure  not  regulating  corporations,  that 
the  Legislature  will  not  fail  to  devise  a  system  of  taxation.  Taxation 
is  a  matter  which  the  people  fee^  very  quickly,  and  when  an  Act  is 
passed  imposing  grievous  taxes,  one  not  uniform,  nor  equal,  nor  just, 
the  people  very  soon  see  and  feel  it,  and  look  out  for  a  fit  man  to  send  to 
the  Legislature  to  regulate  the  matter.  Now,  it  is  all  very  nice  to  say 
that  taxation  shall  be  equal  and  uniform,  as  is  said  by  this  provision  in 
the  old  Constitution,  but  we  can't  make  taxation  equal  and  uniform 
simply  by  saying  it  shall  be  so,  simply  saying  so  does  not  make  it  so, 
and  one  reason  why  they  have  not  been  equal  and  uniform  has  been 
because  of  that  very  provision  in  the  old  Constitution.    Now,  we  know 
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fratn  ezperieace  that  a  vast  amount  of  property  ha*  escaped  taxation  in 
the  past,  under  and  bjr  reason  of  that  very  provision.  I  believe,  by 
a  fair  estimate,  that  sixty  per  cent,  of  the  real  estate  of  the  State  is  now 
under  mortgage,  and  by  that  very  provision  thnt  taxation  shall  be  equal 
and  uniform,  sixty  per  cent,  of  the  mortgages  have  never  paid  a  cent  in 
taxes.  A  few  years  ago  the  Legislature  passed  an  Act  requiring  that 
mortgages  should  be  taxed,  and  we  all  know  that  this  law  has  been 
declared  unconstitutional,  which  acts  as  a  restriction  upon  the  Legisla- 
ture. Now,  I  believe  it  is  better  not  to  put  any  restrictions  whatever 
upon  the  Legislature,  but  leave  them  free  to  act  in  this  matter.  Leave 
Inem  the  rignt  to  enact  just  such  laws  aa  they  may  thiuk  are  required. 
I  believe  it  will  be  better  to  leave  the  Legislature  unrestricted  m  the 
matter,  than  to  put  in  these  high  sounding  terms  which  only  serve  to 
hamper  them. 

Ma.  EDGEBTON.  According  to  your  theory  the  Constitution  should 
be  silent. 

Ma.  SWING.  I  believe  it  should  be  silent.  Some  gentlemen  seem 
to  think  that  unless  they  put  this  in  the  Constitution  the  Legislature 
will  have  no  power  to  tax  mortgages.  We  know  that  is  not  the  case. 
The  Legislature  has  absolute  power,  except  where  that  power  is  restricted 
by  the  Constitution.  We  know  it  is  the  theory  of  our  government  that 
this  matter  of  taxation  should  lie  with  the  people  themselves  as  far  as 
poasible.  Wedo  not  know  whether  the  system  we  are  devising  is  going 
to  work  well  or  not.  If  it  is  left  to  the  Iiegislature,  the  representatives  of 
the  people  can  at  any  time  change  the  system  of  taxation  whenever  the 
circumstances  demand  a  change.  I  believe  it  is  better  not  to  say  any- 
thing, but  to  leave  the  power  of  taxation  entirelv  unrestricted.  We  all 
know  that  if  it  had  not  been  for  this  provision  in  the  old  Constitution, 
taxation  would  have  been  much  more  nearly  equal  and  uniform  than  it 
has  been  under  that  provision. 

Mb.  EDGERTOM.  Is  the  gentleman  not  aware  that  the  Legislature 
has  even  exempted  certain  property  from  taxation  T 

Mb.  swing.  Yes,  sir;  they  did  so,  and  when  they  found  it  did  not 
work  well  they  passed  other  laws  taxing  mortga^s,  and  they  were 
declared  unconstitutional,  under  these  very  tine  and  high-sounding  terms. 
Therefore  I  say  it  is  better  to  leave  them  unrestricted,  and  when  they 
find  that  men  are  paying  no  taxes,  they  will  hare  a  right  to  change  the 
law  so  that  these  persons  cannot  escape'  their  share  of  taxes.  I  prefer  to 
leave  this  matter  to  the  Legislature. 

Ma.  DUDLEY,  of  Solano.  Mr.  Chairman  :  This  subject  at  this  time 
is  in  rather  a  peculiar  shape,  and  there  seems  to  be  a  lack  of  disposition  to 
discuss  it.  There  seems  to  be  no  dcBnite  idea  as  to  the  effect  of  striking 
out  the  section  as  reported  by  the  committee  and  inserting  the  section 
of  the  old  Constitution.  I  have  heretofore  occupied  but  little  of  the 
time  of  this  Convention,  and  I  desire  now  to  occupy  a  short  time  in  dis- 
cussing this  subject.  I  did  not  intend  to  speak  at  this  stage  of  the  dis- 
cussion, but  circumstances  impel  me  to  say  what  I  have  to  say  now, 
and  I  shall  ask  the  indulgence  of  the  committee  in  order  that  I  may  be 
permitted  to  completedvhat  I  shall  have  to  say,  even  if  it  should  extend 
Deyond  the  allotted  fifteen  minutes.  Considering  the  great  diversity  of 
opinion  among  the  people,  and  amon^  members  of  this  Convention,  oon- 
oeming  the  question  under  consideration,  it  is  unfortunate  that  the  Com- 
mittee on  Revenue  and  Taxation  did  not  succeed  in  harmonizing  their 
views  and  in  agreeing  to  a  unanimous  report;  but  whatever  differences 
of  opinion  there  may  be  as  to  systems  or  methods  of  taxation,  it  will  be 
generally  conceded  that  the  subject  is  a  difficult  one.  It  is  this  qu&tion 
that  has  disturbed  the  public  mind  more,  perhaps,  than  any  other 
upon  which  we  shall  be  called  to  deliberate.  The  uneasiness  felt  with 
r^iard  to  the  present  system,  more  than  anything  else,  in  my  opinion, 
caused  the  people  to  call  this  Convention.  It  may  seem  very  easy  for 
one  who  has  given  the  subject  little  consideration,  to  formulate  an  article 
«  to  be  engrafted  into  the  Constitution  that  shall  form  the  groundwork  of 
a  system  of  taxation  that  shall  work  harmoniously,  dealing  out  equal 
and  exact  justice  to  all  taxpayers;  but  once  an  investigation  is  under- 
taken, difficulties  arise,  new  elements,  essential  to  a  correct  solution  of 
the  question,  which  have  never  before  been  thought  of,  must  be  con- 
sidered. The  more  thoroughly  it  is  considered,  the  more  complex  it 
appears.  No  system  of  taxation  has  ever  yet  been  devised  against  which 
serious  objections  could  not  be  urged.  The  subject  has  received  the  con- 
sideration of  the  best  minds  for  centuries,  and  yet  no  uniformity  of  con- 
viction has  been  reached,  except  as  to  one  general  principle,  which  is, 
"  that  the  burdens  of  taxation  should  be  equally  borne,"  that  each  should 
be  called  upon  to  contribute  his  just  proportion  toward  the  support  of 
the  government  There  is  probably  no  difference  of  opinion  nere  on 
that  point.  The  question  here  upon  which  there  is  such  a  diversitv  of 
opinion  is  not  what  ought  to  be  done,  but  how  shall  it  be  done?  liow 
shall  taxation  be  equitably  distributed  T  How  shall  each  individual  or 
interest  be  made  to  bear  his  or  its  just  proportion  Of  tax?  Shall  any- 
thing be  exempt?    If  so,  what? 

The  efifects  of  taxation  are  far  reaching.  We  may  unjustly  relieve,  or 
we  may  unjustly  burden,  classes  and  interests.  To  relieve  one  interest 
is  to  nnjusuy  burden  all  others.  The  expenses  of  the  government  must 
be  paid.  What  one  does  not  pay  another  must.  Unequal  taxation  is 
confiscation.  Property  taxed  is  decreased  in  value  as  compared  with 
property  not  taxed,  and  to  exempt  any  class  of  property  from  taxation 
IS  to  add  to  its  value  at  the  expnse  of  all  property  taxed.  There  are 
certain  maxims  laid  down  by  Adam  Smith,  which  have  been  so  gener- 
ally acceded  to  since  his  time  that  Mr.  Mill  tells  us  they  have  become 
elaosic.  The  first  of  these  maxims  is  this — without  pretending  to  quote 
the  exact  language:  "That  each  individual  should  contribute  to  the 
support  of  the  government  in  proportion  to  his  ability;  i.  «.,  in  propor- 
tion to  the  amount  of  revenue  derived  bv  such  individual  under  the 
protection  of  the  law.  This  maxim  is  undoubtedly  correct.  It  is  true 
that,  under  our  American  system  of  State  taxation,  taxes  are  levied  upon 
property,  not  upon  incomes;  yet,  as  a  rule,  all  taxes  are  paid  from 
intemei.    The  law  does  not  inquire  what  incomes  have  been  derived 


from  property,  but  presupposes  that  all  have  used  their  property  to 
equal  advantage,  and  that  tne  ability  and  consequent  duty  to  pay  tax  is 
measured  by  the  amount  of  property  owned  or  possessed.  It  is  not 
necessary  here  to  stop  to  consider  whether  this  presumption  is  a  correct 
one  or  not.  It  is  the  basis  upon  which  taxes  are  levied  in  most  of  the 
States  of  the  Union;  it  has  been  the  basis  of  taxation  in  this  State  in 
the  past,  and,  I  presume,  will  continue  to  be  in  the  future.  I  have  seen 
no  disposition  here  to  change.  I  would  like  to  see  a  change  made.  I 
am  in  favor  of  substituting  a  tax  upon  incomes  derived  rrom  certain 
sources,  in  lieu  of  a  tax  upon  the  property  from  which  such  incomes  are 
derived. 

I  introduced  a  proposition  to  that  effect,  numbered  five  hundred  and 
twenty-eight,  to  which  I  desire  to  call  the  attention  of  the  members  of  the 
Convention.  But  such  a  proposition  seems  to  find  but  little  favor  here, 
and  the  system  that  we  shall  adopt  will  probably  be  based  upon  property ; 
and  acknowledging  the  correctness  of  the  muxim  before  mentioned — 
and  I  presume  no  one  will  dispute  it — we  are  to  assume  that  the  ability 
to  pay  tax  is  measured  by  the  property  in  possession,  and  provide  for 
levying  taxes  accordingly.  To  do  this  equitably,  all  private  property, 
whether  belonging  to  individuals  or  corporations,  should  be  taxed 
eoually,  i.e.,  in  proportion  to  its  value.  Value  is  the  element  taxed. 
There  should  be  no  exemptions.  Every  kind  and  class  of  property 
should  find  its  value  subject  to  taxation. 

There  is  another  maxim  laid  down  by  Adam  Smith,  which  is,  that: 
"The  time  of  payment,  the  manner' of  payment,  and  the  amount  of 
payment  ought  to  be  clear  and  plain  to  the  contributor  and  to  all 
others."  It  is  certainly  important  that  the  system  of  taxation  that  we 
shall  adopt  shall  conform  to  this  maxim.  Very  few  persons  who  con- 
tribute nothing  to  the  support  of  the  government  will  vote  with  (hat 
discrimination  necessary  to  the  stnbility  of  republican  institutions.  The 
man  who  pays  no  tax  has  little  regard  for  tlie  public  expenditures;  he 
will  not  have  that  interest  in  and  will  not  use  his  influence  and  exer- 
tions to  the  same  extent  to  secure  economical  and  good  government  that 
the  citizen  will  who  pays  tax.  The  residence  in  the  State  of  a  class  of 
wealthy  citizens  who  annually  pocket  a  large  part  of  the  net  proceeds 
of  the  community's  labor,  and  who  are  entirely  exempt  from  the  pay- 
ment of  all  direct  taxes,  will  always  beget  dissatisfaction  and  uneasiness 
on  the  part  of  those  who  are  compelled  to  pay  tax.  Every  individual 
should  be  required  to  pay  tax  in  proportion  to  the  value  of  his  property; 
every  one  should  not  only  know  when  he  pays,  but  just  how  much  he 
pays,  and  that,  too,  al  the  time  of  payment.  No  system  should  be  here 
adopted  that  will  recognize  the  right  of  any  one  to  shift  his  burden  of 
tax  on  to  another. 

For  a  few  years  past,  under  the  rulings  of  our  Courts,  credits  have 
been  relieved  from  taxation,  and  that  under  the  very  article  of  the  Con- 
stitution which  it  is  here  sought  to  engraft  in  the  new  Constitution. 
Notwithstanding  that  for  nearly  twenty  years  prior  to  that  decision 
assessments  were  made,  and  there  was  a  general  acquiescence  in  that  sys- 
tem of  taxation,  there  was  no  general  cry  of  oppression  undei-  that 
system.  The  dissatisfaction  was  confined  to  the  moneyed  interests  of 
San  Francisco,  which  sought  to  reverse  that  system  and  secure  exemption 
for  certain  classes  of  property.  They  were  successful,  and  since  that 
time  these  credits  have  been  exempted.  But  why  should  they  be 
exempt?  Are  they  not  valuable?  Are  tbcy  not  liable  to  attachment 
and  sale  in  satisfaction  of  debt  or  judgment?  Do  they  not  brins  a  reve- 
nue to  the  owner?  Can  you  not  as  easily  determine  the  value  of  a  note 
as  you  can  the  value  of  a  horse  or  a  cow?  Are  they  not  subject  to  all 
the  laws,  rules,  and  usages  that  govern  and  control  other  classes  of  per- 
sonal property  7  Why  then  should  they  be  exempt?  We  may  not  agree 
on  a  system  of  taxation  that  will  be  exactly  just  to  all  classes;  we  do 
not  expect  to  reach  perfection;  but  we  ou^ht  to  come  as  near  justice  and 
equality  as  poasible.  If  each  individual  is  to  be  required  to  pa^  tax  in 
proportion  to  his  ability,  certainly  the  owners  of  capital  invested 
m  notes  or  interest-bearing  bonds  ^re  possessed  of  ability,  and  ought  in 
justice  to  be  compelled  to  pay  their  fair  share  of  tax.  We  have  no  means 
of  knowing  exactly  how  much  there  is  of  this  class  of  property  in  exist- 
ence at  the  present  time;  but  I  find  by  the  Controller's  report  that  the 
year  following  the  decision  of  the  Supreme  Court  in  the  mortgage  tax 
cases — which  exempted  credits  from  taxation — that  the  assessment  roll 
of  the  State  fell  off  over  a  hundred  millions  of  dollars,  notwithstanding 
very  considerable  efforts  were  made  by  Assessors  to  make  up  the  deficit 
occasioned  by  the  exemption  of  credits,  by  assessing  growing  crops,  and 
in  some  parts  of  the  State,  b^  increasing  the  valuation  of  land.  In  my 
opinion  one  hundred  and  nfly  millions,  or  one  fifth  of  the  assessable 
values  of  the  Stale,  is  probably  not  an  overestimate  of  the  amount  of 
that  class  of  property  which,  at  the  present  time,  altogether  escapes  tax- 
ation. If  this  class  of  property  was  added  to  the  assessment  roll,  to  raise 
the  same  amount  of  revenue  now  received  would  require  a  tax  rate  of 
one  and  six  tenths  per  cent,  instead  of  two  per  cent,  as  now,  which  is 
about  the  average  rate  in  the  State.  The  effect  of  assessing  and  taxing 
this  class  of  properly,  and  the  consequent  decrease  of  the  tax  rate,  is  to 
decrease  the  tax  burden  of  those  least  able  to  pay  tax,  and  to  increase 
the  burden  of  those  best  able  to  pay. 

Take  the  case  of  two  individuals,  a  mechanic  entirely  dependent  upon 
his  labor  for  a  living,  and  a  capitalist  who  has  a  surplus  capital  of  one 
hundred  thousand  dollars  invested  in  interest-bearing  obligations.  The 
mechanic  is  the^owner  of  a  house  and  lot  where  he  resides,  valued  at 
one  thousand  five  hundred  dollars.  The  capitalist  is  the  owner  of  a 
house  and  lot  valued  at  fifteen  thousand  dollars.  At  the  present  rate  of 
tax — two  per  cent — the  mechanic  will  have  to  pay  thirty  dollars,  and 
the  capitalist  three  hundred  dollars;  but  if  evidences  of  indebtedness 
were  taxed  the  tax  rate  would  be  reduced  to  one  and  six  tenths  per  cent, 
and  the  mechanic  would  have  to  pay  twenty-four  dollars  only,  and  the 
capitalist  would  have  to  pay  one  thousand  eight  hundred  and  forty 
dollars.  If  every  individual  were  strictly  honest,  and  would  render  to 
some  official,  when  required  by  law  to  do  so,  a  correct  statement  of  all 
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incomes  derived  by  him,  or  her,  from  all  sources,  and  we  could  equit- 
ably adjust  and  collect  a  tax  upon  such  incomes,  it  would  be  eenerally 
admitted  to  be  the  best  system  of  taxation  that  could  be  devised,  but  the 
investigatiou  of  economists,  and  experience  of  people  who  have  tried  it, 
have  developed  the  fact  that  when  this  system  is  applied  to  all  classes 
of  people,  and  all  classes  of  business,  there  are  insurmountable  obstacles 
in  the  way  of  its  practical  administration,  because  of  the  almost  univer- 
sal disposition  of  mankind  to  shirk  taxation,  and  the  willingness  on  the 
part  of  many  to  tamper  with  their  consciences  by  rendering  false  state- 
ments concerning  their  incomes,  and  because  of  the  ease  with  which 
incomes  may  be  covered  up.  The  conclusion  has  been  reached  by  many 
that  while  an  income  tax  is  theoretically  the  most  just,  it  is  practically 
the  most  unjust  system  that  could  be  adopted. 

But  why  IS  it  the  most  just  system  theoretically  f  Plainly  because  a 
man's  income  marks  more  correctly  and  more  justly  than  any  other 
index,  his  ability  and  duty  to  pay  tax.  But  property, being  more  easily 
found,  and  not  so  easily  covered  up  as  income,  we  say  that  the  property 
|>os.'iessed  or  owned,  instead  of  incomes,  shall  be  the  index  of  a  man's 
ability  and  duty  to  pay.  The  per  cent,  is  levied  upon  the  Talue  of  the 
property  in  lieu  of  a  tax  upon  the  income  derived  from  it.  If  we  were 
going  to  adopt  this  theoretically  just  system  of  taxing  incomes,  not  even 
the  most  ardent  advocate  on  this  floor  of  exempting  credits  from  taxa- 
tion would  contend  for  a  moment  that  incomes  aerived  from  investments 
in  notes,  bonds,  or  other  securities,  should  be  exempt  from  tax.  Pre- 
cisely why  a  piece  of  property  should  be  exempt  from  taxation  when  the 
tax  IS  levied  upon  its  value,  and  not  be  exempt  when  the  same  tax  is 
levied  upon  the  income  derived  from  it.  I  confess  is  beyond  my  compre- 
hension. In  either  case  the  tax  is  paid  from  the  same  source,  ana  in 
either  case  the  effect  upon  the  owner  is  the  same;  that  is,  his  income  is 
reduced  by  the  amount  of  tax  paid,  and  if  there  is  any  good  reason  why 
an  exemption  should  be  made  in  one  case  and  not  in  the  other,  it  ha* 
not  been  assigned  in  my  hearing  in  the  course  of  this  debate. 

Immediately,  if  you  talk  of  taxing  credits,  somebody  cries  out  double 
taxation.  Now,  this  double  taxation  is  a  sort  of  scarecrow,  or  ghost, 
that  has  been  conjured  up  by  the  bankers,  money  lenders,  and  shylooks 
of  the  nation,  for  the  purpose  of  frightening  nervous  and  innocent  peo- 
ple. It  has  taken  possession  of,  and  haunts,  the  brains  of  people;  it 
stalks  through  the  country  and  through  our  business  centers;  and  when- 
ever any  one  suggests  that  owners  of  evidences  of  indebtedness  from 
which  large  and  princely  incomes  are  derived,  ought  in  justice  to  con- 
tribute, directly,  something  to  the  support  of  the  government,  this 
hobgoblin  immediately  rises  up  and  cries  out  double  taxation. 

Now,  sir,  I  am  not  at  all  nervous  about  this  matter,  nor  at  all  afraid 
of  this  cry.  I  do  not  forget  that  taxes  are  a  part  of  the  cost  of  doing 
business  in  any  community,  and  no  small  part  of  that  cost,  neither,  in 
some  places.  I  am  aware  th^t  our  merchants  would  sell  goods  cheaper 
if  they  were  exempt  from  paying  taxes.  I  am  also  aware  that  in  the 
course  of  business  they  reimburse  themselves  for  all  taxes  paid,  at  the., 
expense  of  their  customers.  I  am  aware,  too,  that  rents  would  be  cheaper 
if  all  dwelling  houses  were  exempt  from  taxes.  I  am  aware,  also,  that 
landlords  always  reimburse  themselves,  at  the  expense  of  their  tenants, 
for  all  taxes  paid.  I  am  aware  that  securities  will  be  cheaper;  that  is, 
,  they  will  draw  a  less  rate  of  interest,  if  they  are  exempt  from  taxation, 
than  they  will  if  they  are  taxed.  I  am  also  aware  that  the  owners  of 
this  class  of  property  will  always  reimburse  themselves,  at  the  expense 
of  their  customers,  for  all  taxes  paid,  so  far  as  possible.  But  would  you 
exempt  the  merchant  and  the  landlord  from  taxation,  because,  in  the 
course  of  business,  such  tax  is  refunded  to  them  by  their  customersf  I 
think  not.  Then  why  exempt  the  money  lender  for  that  reason?  The 
goods  of  the  merchant  and  tne  houses  of  the  landlord  must  find  their 
value  subject  to  tax.  Whv  should  not  the  note  and  the  bond  find  their 
value  subject  to  the  same  burden?  We  want  a  system  of  taxation  that 
Avill  re<)uire  every  one,  whatever  his  business  may  be,  and  whatever 
shape  his  capital  may  assume,  lo  pay  directly  his  just  share  of  the  expen- 
ses of  the  State. 

Let  us  look  at  this  matter  of  double  taxation  a  little  further.  Let  us 
suppose  there  are  five  individuals  in  aoommnnity.  A  has  a  farm  valued 
at  ten  thousand  dollars;  B  has  one  valued  at  eight  thousand  dollars;  C 
has  one  valued  at  six  thousand  dollars;  D  has  notes  valued  at  five  thou- 
sand dollars;  and  E  has  notes  valued  at  three  thousand  dollars.  It 
becomes  necessary  in  this  community  to  raise  a  revenue  of  three  hundred 
and  twenty  dollars.  If  the  visible  tangible  property,  as  gentlemen 
are  pleased  to  call  it,  only  is  assessed,  the  assessment  roll  will  show 
twenty-four  thousand  dollars,  the  property  of  A,  B,  and  C,  who,  to  raise 
the  required  revenue,  will  have  to  pay  a  tax  of  one  and  one  third  per 
cent,  and  A  will  pay  one  hundred  and  thirty-three  and  one  third  dol- 
lars, or  one  third  more  than  he  would  if  the  credits  belonging  to  D  and 
E  were  assessed.  So  of  all  the  rest  But  if  the  credits  are  assessed,  the 
roll  will  show  thirty-two  thousand  dollars,  and  the  tax  rata  will  be  only 
one  per  cent,  instea«l  of  one  and  one  third  per  cent  as  before,  and  A 
will  pay  one  hundred  dollars;  B,  eighty  dollars;  C,  sixty  dollars ;  D, 
fifty  dollars ;  and  E,  thirty  dollars.  Now.it  will  be  remembered  that  these 
credits  belonging  to  D  and  Eare  the  first  and  best  claim  to  one  third  of  the 
property  of  this  community.  Theyareclaims  that  under  certain  circum- 
stances will  set  the  others  houseless  and  homeless  in  the  street;  claims, 
too,  which  bring  into  the  pockets  of  their  owners  annui^ly  one  third  of 
the  net  proceeds  of  the  community's  labor;  and  the  only  wrong  done  in 
this  case  by  taxing  these  credits  is,  that  while  D  and  E  have  the  first  and 
best  claim  to  one  third  of  the  visible  tangible  property,  and  are  an- 
nually pocketing  its  proceeds,  and  ought  to  pay  one  third  of  the  taxes,  and 
would  if  the  tax  was  upon  incomes,  they  are  only  required  to  pay  one 
fourth.  Certainly  this  comes  nearer  justice  than  to  exempt  them 
entirely.  Where  is  the  fallacy  in  this?  You  may  add  to  this  com- 
munity as  many  as  you  like  holding  property  in  diflerent  quantities, 
and  as  many  as  you  please  holding  securities,  and  in  any  proportion 
that  you  please,  until  you  have  a  case  such  as  you  actually  find  in  any 


oonnnunity.  In  doing  io,  you  will  add  to  the  intricacy  of  the  problem, 
but  it  is  susceptible  of  mathematical  demonstration  that  to  assess  credits 
will  more  equally  distribute  the  burdens  of  State  than  to  exempt  them. 
That  assessment  is  nearest  correct  that  comes  nearest  justice,  whether  it 
represents  the  property  once,  twice,  or  three  tiroes. 

Let  us  look  further  into  this  subject  Let  us  suppose  a  colony  of  a 
dozen  or  twenty  families  settling  in  a  new  country.  They  buy  land, 
build  homes,  and  cultivate  the  soil,  all  except  one,  who,  disinclined  to 
engage  in  any  of  the  active  punuits  that  involve  manual  labor,  con- 
cludes to  loan  bis  capital  to  his  neighbors  and  live  from  the  interest 
received.  These  people  are  men  and  women  of  intelligence  and  cul- 
ture, and  know  the  advantages,  and  I  might  say,  the  necessity  of  edu- 
cation, and  as  soon  as  they  have  provided  themselves  with  shelter,  begin 
to  discuss  the  matter  of  furnishing  school  facilities  for  their  children. 
The  first  thing  in  this  line  is  to  build  a  school-house,  and  they  meet 
together  and  consult  with  regard  to  the  means  for  carrying  out  that 
purpose,  and  very  naturally  conclude  that  the  best  way  is  to  determine 
the  kind  of  a  house,  and  the  cost,  and  then  each  subscribe  to  a  fund  in 
proportion  to  their  means.  The  subscription  paper  is  started,  and  all 
pledge  themselves,  except  the  man  who  has  loaned  his  money;  Let  us 
suppose  that  this  man,  when  he  is  asked  to  sign,  should  say :  "Gentle- 
men, it  is  true  I  have  a  family  growing  up  that  ought  to  be  educated, 
and  I  am  anxious  to  have  a  school,  ana  need  one  as  ^d  as  any  of  you, 
and  I  hope  you  will  go  on  and  build  a  house,  and  employ  a  teacher  a« 
soon  as  possible,  but  you  cannot  expect  me  to  give  anything.  Yon 
know  I  have  nothing.  I  have  loaned  all  my  money  to  you,  and  if  I 
should  give  anything  it  would  be  a  double  contribution.  All  those  who 
have  borrowed  my  capital  have  contributed,  and  you  ought  not  to  expect 
anything  from  me."  What  would  be  thought  of  the  meanness  of  such 
a  man?  Why,  sir,  he  would  steal  pennies  from  a  blind  beggar;  and  if 
the  gentleman  from  Sacramento  should  be  called  upon  to  characterise 
such  a  man,  he  would  pour  out  his  entire  store  of  withering  sarcasm 
upon  that  individual's  head  and  fail  to  do  the  subject  justice. 

But  the  case  is  not  even  supposable.  No  American  citizen  ever 
reached  that  degree  of  meanness.  No,  sir,  that  man  would  recognizer 
his  duty  to  his  children  and  to  the  community  of  which  he  was  a 
member,  and  give  his  share  towards  the  construction  of  a  school  house. 
He  would  do  more.  When  the  house  was  built  he  would  go  so  far  as  to 
pay  the  tuition  of  his  own  children. 

But  this  colony  increases.  There  come  into  it  selfish  men,  who  are  will- 
ing to  reap  the  benefit  of  this  school  for  their  children,  but  are  too  penuri- 
ous to  voluntarily  give,  towards  its  support,  their  just  proportion  of  the 
expense.  The  colony  is  called  together  again,  and  the  memben  resolve — 
that  is,  enact  a  law  that  these  contributions  which  have  heretofore  been 
but  free  will  oflTerings,  shall  be  considered  a  tax  for  the  purpose  of  main- 
taining a  school,  and  shall  be  collected  by  compulsory  process,  if  need  be. 
According  to  the  logic  oA  the  other  side,  this  would  change  the  case 
entirely,  and  this  man  who  had  loaned  his  money  would  be  exempt 
from  paying  anything,  because  he  would  have  nothing  but  evidences  of 
indebtedness,  and  to  tax  them  would  be  double  taxation.  Of  course  it 
is  double  taxation,  because  honorable  gentlemen  affirm  that  it  is.  But 
precisely  why  he  onght  to  pay,  while  the  contribution  is  voluntary,  and 
be  exempt  when  the  same  contribution  is  made  compulsory,  it  mi^ht  be  < 
difficult  even  for  some  of  the  learned  gentlemen  on  the  other  side  to 
explain.  We  do  not  assess  property  for  the  purpose  of  ascertaining  how 
much  property  there  is  in  the  State,  but  for  the  purpose  of  ascertaining 
who  shall  pay,  and  how  much ;  for  the  purpose  of  ascertainin|;  the  lia- 
bility of  the  citizen  to  pay  tax,  such  liability  being  in  proportion  to  the 
property  owned ;  and  tnat  assessment  is  nearest  correct  that  most  justly 
determines  that  liability.  We  do  not  tax  property,  but  owners  of  projv 
erty.  Property  is  pacsive  and  indifferent,  and  any  inequalities  in  tax- 
ation will  work  injustice  not  to  property,  but  to  owners  of  property.  If 
it  were  possible  to  get  a  full  cask  value  of  all  the  visible,  tangible  prop- 
erty, and  if  it  were  possible  to  get  a  full  and  complete  list  of  all  debts 
incurred  for  a  valuable  consideration,  and  deduct  the  debts  from  the 
value  of  the  property,  and  collect  the  tax  on  the  credits  from  the  holders 
thereof,  and  tax  owners  of  property  for  what  they  actually  own,  it  would 
undoubtedly  be — next  to  an  income  tax — the  most  equitable  mode  of 
taxation  that  could  be  devised.  But  the  difficulties  surrounding  this 
method  are  more  insurmountable,  if  possible,  than  those  that  stand  in 
the  way  of  an  income  tax.  It  is  utterly  impracticable.  The  system  has 
been  tried  in  New  York  and  New  Jersey.  Upob  this  point  I  desire  to 
read  from  the  report  of  the  New  York  Commissioners  appointed  in 
eighteen  hundred  and  seventy-one.    They  say : 

"  And  yet,  at  the  same  time,  it  is  difficult  to  see  how  a  system  which 
proposes  to  tax  all  personal  property  uniformly  can  be  made  to  work 
with  any  degree  of  success,  unless  the  right  or  privile^  to  oflset  or 
diminish  valuation  by  indebtedness  is  strictly  and  explicitly  forbidden, 
inasmuch  as  it  is  this  very  right  or  privilege  which  furnishes  the  oppor- 
tunity whereby  personal  property  can  most  successfully  evade  taxation. 
Nothing  is  more  easy  than  to  create  debts  for  the  purpose  of  diminish- 
ing valuation,  which  no  investigation  on  the  part  of  the  Assessors  will 
suffice  to  prove  fictitious,  and  yet  of  such  a  character  that  individuals 
of  easy  conscience  will  find  no  difficulty  to  making  oath  to  their 
validity.  •  •  •  One  of  the  most  common  and  successful  methods 
now  resorted  to  is  the  taking  of  an  unfair,  but  apparently  strictly  legal, 
advantage  of  the  law  exempting  the  securities  of  the  United  States  from 
taxation.  Thus,  for  example,  an  individual  desiring  to  evade  taxation 
on  capital  invested  in  general  mercantile  or  speculative  business,  first 
purchases  United  States  bonds,  we  may  suppose  to  the  amount  of  one 
hundred  thousand  dollars.  He  then  borrows  on  his  promissory  note, 
using  the  bonds  as  collateral,  one  hundred  thousand  dollars,  or  some 
smaller  sum,  and  invests  the  money  so  obtained  in  the  business  in  ques- 
tion. When  the  day  of  assessment  comes  around,  a  return  is  made, 
under  oath,  if  need  M,  of  one  hundred  thousand  dollars  business  capital ; 
one  hundred  thousand  dollars  just  debts  and  liabilities;  no  personal 
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property  subject  to  taxation.  If  inquiry  is  made  further  respecting  the 
United  States  bonds  purchased,  the  answer  is  made  le^ ittmatelr,  that  in 
rcapect  to  these  the  State  authorities  hare  no  jurisdiction.  Since  the 
commencement  of  the  present  year,  moreover,  a  case  involring  this 
>rineiple  of  exemption  has  been  brought  before  the  Supreme  Court  of 
<ew  York  (general  term,  January  third,  eighteen  huudred  and  serenty- 
Dne),  by  the  Tax  Commissioners  of  the  City  of  New  York,  and  a 
decision  giren  in  favor  of  the  legality ;  thus  illustrating  how  difficult  it 
is,  holding  on  to  a  ^stem  of  universal  taxation,  to  once  exempt  any 
description  of  tangible,  incorporeal  property  from  assessment,  without 
at  the  same  time  opening  a  door  to  innumerable  opportunities  for  fraud 
and  evasion." 

Sanford  £.  Church,  a  member  of  the  New  York  Constitutional  Con- 
vention, uses  this  language:  "In  the  country  and  in  the  towns  and 
cities  in  the  interior  of  the  Slate,  the  rule  is  almost  universal  for  persons 
to  get  up  an  indebtedness  of  some  kind  or  other  so  that  their  property 
may  escape  taxation.  Some  persons  will  give  notes  to  their  onilaren; 
othera  will  exchange  notes  wuh  their  neighbors,  and  others  will  enter 
into  obligations  for  the  purpose  of  creating  a  liability,  just  about  the 
time  the  Assessors  come  round." 

Hon.  Thomas  Q.  Alvord,  in  the  Constitutional  Convention  of  New 
York, says:  "It  would  be  well  to  particularise  some  of  these  attempts 
to  get  rid  of  taxation.  Among  other  things,  sir,  we  have  official  bonds 
given  by  different  officers  holding  places  of  trust  at  the  hands  of  the 
people,  either  locally  or  as  a  State.  Such  officers  find  no  difficulty,  in 
the  positions  which  they  occupy,  in  not  only  getting  a  number  sufficient 
for  their  purpose,  but  in  absolutely  having  persons  ask  the  privilege  of 
getting  on  these  official  bonds;  and  these  persons,  by  a  sort  of  conscience 
which  I  do  cot  understand,  when  the  Assessor  shall  come  around,  in 
their  minds  consider  this  a  liability  which  they  may  possibly  be  under 
the  necessity  of  meeting  in  dollars  and  cents,  and  thus  calming  their 
consciences  in  regard  U>  the  matter — swearing  off  their  personal  liabili- 
ties to  taxation.  *  *  *  I  know  a  case  in  my  own  county  where  an 
individual,  unouestionably  one  of  the  wealthiest  men  in  the  county, 
and  that  wealth  largely  consisting  of^personal  property  in  bonds  and 
mortgages,  having  a  large  family  of  children,  who  had  grown  up  to 
vears  of  discretion  and  who  had  become  workers  in  the  world,  who 
kept  his  day-book  in  this  way :  As  he  received  money  from  A,  B,  and 
C  upon  mortgages,  he  first  credited  to  the  parties  who  had  executed  the 
mortgage,  and  then  he  gave  credit  on  the  book  to  the  individual  son  or 
daughter,  from  time  to  time.for  the  money  received  from  that  mortgage ; 
but  never,  in  any  one  instance,  does  he  make  the  assignment  that  the 
law  contemplated  for  the  purpo^  of  passing  the  Mortgage;  and  never, 
in  any  single  instance,  does  he  pay  over  to  his  children  the  identical 
moneys  thus  received.  But  when  the  tax  gatherer  comes  round  he  has 
no  personal  property." 

Ma.  EDGERTON.  Mr.  Chairman:  I  would  like  to  ask  the  gentle- 
man if  it  is  not  true  that  this  Commission,  the  report  of  which  he  is 
reading,  ware  entirely  opposed  to  taxing  indebtedness  in  any  manner  or 
form  whatever,  solvent  debts  or  mort^ges,  and  if  that  particular  pas- 
sage he  is  reading  in  regard  to  changing  the  forms  of  property,  is  not 
given  as  one  of  the  modes  resorted  to,  in  order  to  evade  taxation.  I 
understand  that  to  be  tbe  position  taken  by  the  Commissioners.  Thev 
were  entirely  opposed  to  the  taxing  of  debts  in  any  form  whatever,  sof- 
vent  notes  or  otherwise. 

Ma.  DUDLEY.  Mr.  Chairman:  The  gentleman  is  correct;  I  under- 
stand that  Mr.  Wells  was  contending  for  the  exemption  of  this  class 
of  property.  I  understand,  further,  that  he  is  in  favor  of  the  exemp- 
tion of  all  personal  property.  If  the  gentleman  will  read  the  report,  he 
will  find  that  to  be  the  position  of  the  Commissioners. 

Ma.  EDGERTON.  I  think  the  gentlemnn  is  in  error.  I  do  not 
think  the  Commission  was  theoretically  opposed  to  taxing  personal 
property. 

Mb.  DUDLEY.  It  is  a  matter  of  indifference  whether  tbe  Commis- 
sioners were  theoretically  opposed  to  taxing  all  personal  property  or  not; 
the  fact  remains  that  they  did  recommend  that  all  personal  property  be 
exempt  from  taxation,  on  the  ground  that  so  much  of  it  could  be  cov- 
ered up  or  hidden  away  from  the  Assessor  that  a  uniform  or  equal 
assessment  of  personal  property  was  impracticable.  They,  therefore, 
recommended  that,  in  lieu  of  a  personal  propertv  tax,  there  be  levied 
an  arbitrary  house  tax,  or  tax  upon  the  rental  value  of  houses ;  ^hat  is, 
they  assumed  that  a  man's  mode  of  living  indicated,  as  a  rule,  his  abil- 
ity to  pay  taxes,  and  they  proposed  to  levy  a  certain  arbitrary  tax  upon 
the  house  and  its  surrounding,  which  was  to  be  in  proportion  to  the 
rental  value  of  the  house.  I  simply  read  from  this  work  to  show  where 
it  will  lead  to  if  we  open  the  door  to  exemptions  of  any  kind— that  it 
will  lead  to  frauds  of  tbe  worst  kind.  Upon  this  subject  I  read  the 
report  of  the  Massachusetts  Commissioners: 

"  If  the  deductions  be  allowed  from  one  kind  of  property  they  can 
discover  no  satisfactory  reasons  why  they  should  not  be  equally  allowed 
from  another.  If  the  man  holding  his  farm,  and  earning  by  labor  a 
support  for  his  family,  be  not  allowed  to  lighten  his  taxes  by  deducting 
bis  debts  from  his  taxable  estate,  why  allow  such  deductions  to  the 
wealthy  holder  of  notes,  mortgages,  and  bonds?  The  difficulties  neces- 
sarily encountered  in  carrying  out  the  principle  on  which  the  present 
laws  ara  in  this  behalf  based,  form,  in  tbe  judgment  of  the  Commis- 
sioners, a  weighty  argument  against  the  principle  itself.  It  is  found, 
upon  experiment,  to  be  atiended  with  so  many  and  serious  evils  as  to 
forbid  its  impartial  application.  The  effort  to  alleviate  these  evils  by 
restricting  its  application  to  the  holders  only  of  personal  estate,  is  an 
admission  of  the  unsoundness  or  impracticable  nature  of  the  principle, 
and  will  necessarily  impose  an  increased  and  disproportionate  burden 
of  taxation  on  the  agricultural  and  landed  interests  of  the  State. 
Penonal  property  in  New  Jersey,  as  in  all  prosperous  communities,  con- 
sists largely  of  rights  and  credits — termed  in  the  law, incorporeal  things. 
They  are  evidenced  and  secured   by   notes,  bonds,  mortgages,   book 


accounts,  certificates  of  stock,  and  other  contracts,  express  or  implied. 
They  constitute  a  most  important  and  considerable  part  of  the  wealth 
of  the  State.  They  are,  to  their  holders,  property  of  tbe  most  pro- 
ductive and  available  kind.  More  than  all  others  they  occasion  the 
litigation  that  occupies  our  Courts  and  brings  into  pUy  the  expensive 
machinery  and  agencies  of  the  law.  Why  should  the  holders  of  this 
species  of  property  enjoy  immunities  or  be  entitled  lo  deductions  not 
allowed  to  the  holders  of  lands?" 

As  a  member  of  the  Committee  on  Revenue  and  Taxation,  I  dissent 
from  section  two,  which  allows  for  the  deducting  of  debts  owing  from 
debts  due.  I  am  opposed  to  it,  because  it  is  only  the  wealthy  man,  as  a 
penersi  rule,  that  has  debts  due  him.  While  tbe  poorer  classes,  or  those 
in  limited  circumstances,  are,  as  a  rule,  owing  more  or  less,  yet  ver^ 
few  of  them  have  anything  owing  to  them.  They  are  not,  under  this 
section,  permitted  to  deduct  debts  owing  from  the  value  of  their  visible, 
tangible  property;  the  deduction  is  only  to  be  made  from  the  value  of 
the  debts  owing  to  the  taxpayer.  It  is  plain  to  be  seen  that  this  system 
is  only  a  relief  to  those  who  have  capital  loaned,  and  no  relief  at  all  to 
those  who  most  need  it — those  who  are  indebted  but  have  nothing  owing 
to  ibem  from  which  they  can  deduct  the  value  of  their  indebtedness. 
The  s}|stem  is  therefore  unjust,  and  I  am  opposed  to  it. 

Section  five  provides  for  the  deduction  or  the  mortgage  from  the  value 
of  the  real  estate.  Now,  there  is  one  reason  why  I  am  opposed  to  that, 
because  it  is  discriminatiug  against  unsecured  indebtedness  and  in  favor 
of  secured  indebtedness.  If  I  give  a  note  secured  by  mortgage,  for  a 
certain  amount  of  money,  I  am  permitted  to  deduct  the  debt  from  the 
assessed  value  of  my  property.  But  if  I  am  good,  if  I  am  considered  a 
man  of  honesty  and  integrity,  and  my  neighbor  is  disposed  to  take  my 
note  without  security,  I  have  no  rebate  or  relief  whatever.  It  is  mak- 
ing a  distinction  that  ought  not  to  be  made. 

I  now  come  to  tbe  proposition  which  I  introduced  the  other  day.  I 
am  not  particular  as  to  the  form.  I  introduced  a  pUn  similar  to  this  in 
the  early  pact  of  the  session,  for  the  purpose  of  calling  the  attention  of 
the  members  to  tbe  proposition  of  adopting  some  other  system  than  one 
based  entirely  upon  property  valuations,  because  I  believe  that  system 
to  be  wrong.  Rather  than  confine  taxation  entirely  to  a  tax  upon  visi- 
ble, tangible  property,  I  would  prefer  to  have  the  Constitution  silent 
with  regard  to  taxation,  and  trust  the  whole  subject  to  the  wisdom  and 
honesty  of  future  Legislatures.  I  desire  that  we  shall  adopt  some  meas- 
ure in  this  Constitution  looking  toward  getting  a  revenue  from  some 
other  source  than  from  a  direct  and  exclusive  tax  upon  property.  I 
believe  it  is  safe  to  say  that  half  tbe  property  in  this  State,  at  the  present 
time,  evades  and  shirks  the  tax  gatherer,  and  contributes  nothing  toward 
the  support  of  government.  I  desire  to  engraft  some  provision  in  tbe 
Constitution  looking  toward  the  remedying  of  this;  something  that  will 
compel  this  capital  to  contribute  its  just^  proportion  toward  the  expenses 
of  government.  I  do  not  make  any  pretentions  to  legal  knowledge,  or 
claim  any  ability  in  formulating  ideas  into  sentences  that  will  bear  the 
criticisms  of  the  Courts. 

I  present  it  in  this  form  more  for  the  purpose  of  calling  attention  to 
the  idea.  Yet  my  opinion  is  that  under  this  proposition  a  system  of 
taxation  might  be'elaoorated  that  would  be  far  more  just  than  the  pres- 
ent one.    I  will  read  the  sections  which  I  have  introduced: 

"Sicnoii  1.  Taxes  shall  be  levied  as  hereinafter  provided.  All  taxes 
upon  property  shall  be  uniform  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and  collected  under  gene- 
ral laws. 

"  Sec.  S.  All  property,  tbe  income  of  which  is  not  taxed,  excluding 
growing  crops,  privs^  property  exempt  from  taxation  under  the  laws  of 
the  United  States,  public  property  belonging  to  the  United  States  or  to 
this  State,  or  any  municipality  thereof,  and  property  used  exclusively 

for  charitable  purposes,  not  exceeding thousand  dollars  belonging  to 

any  one  institution,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law. 

"  Sac  5.  The  Legislature  shall  provide  by  law  for  the  assessment 
and  collection  of  a  tax  upon  incomes  derived  from  investments  in  bonds, 
notes  (whether  secured  oy  mortgage  or  not),  or  securities  of  any  kind, 
owned  by  individuals,  and  upon  tbe  gross  incomes  of  all  railroad,  navi- 
gation, or  banking  corporations,  bank  and  exchange  agencies,  and  insur- 
ance companies,  foreign  or  domestic,  or  any  other  corporation  (other 
than  municipal),  or  association  whatever,  formed  for  profit  or  doing 
business  in  this  State;  pnvitUd,  IheA  all  notes,  bonds,  or  securities  of  any 
kind,  the  income  from  which  is  taxed,  and  all  property  owned  by  and 
necessarily  used  by  corporations  or  associations  in  producing  incomes 
which  are  taxed,  shall  be  exempt  from  an  ad  valorem  tax." 

It  is  difficult  to  tell  exactly  what  per  cent,  of  income  is  paid  by  the 
average  taxpayer  to  the  State  in  taxes.  From  tbe  best  estimate  I  can 
make^and  other  gentlemen  can  estimate  it  as  well  as  I  can — I  find 
that  the  average  taxpayer  pays  not  less  than  six  and  one  half  per  cent, 
of  gross  income.  But  I  believe  that  estimate  is  low.  A  gentleman  said 
to  me  the  other  day,  who  owned  property  south  of  San  Francisco,  that 
the  tax  upon  it  amounted  to  about  twenty  per  cent,  of  the  rental.  He 
said  he  sold  the  property,  as  no  man  could  live  and  pay  such  a  percent- 
age of  his  income.  Now,  if  there  is  any  reason  why  other  interests 
should  not  bear  their  share  of  the  burdens  of  taxation,  m  proportion  to 
their  value,  I  confess  I  am  unable  to  see  iL 

I  have  taken  the  trouble  to  examine  tbe  report  of  the  Insurance  ConI-' 
missionets,  and  find  that  the  California  Fire  Insurance  Company  has  a 
gross  income  of  sixty-six  per  cent,  of  its  capital  stock,  and  a  net  income 
of  thirty-three  per  cent.  It  paid  in  taxes  nine  hundred  and  ninety- 
eight  dollars  and  fifly-five  cents,  or  less  than  half  of  one  per  cent,  and 
thirteen  times  less  than  tbe  average  taxpaprer.  On  its  net  income  it 
paid  taxes  on  less  than  one  per  cent.,  or  fourteen  times  less  than  the 
average  taxpayer. 

The  California  Farmers'  Mutual  Fire  Insurance  Company  has  a  capi- 
tal of  two  hundred  thousand  dollars,  and  a  gn>s«  income  of  one  hundred 
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and  thirty-one  thousand  one  hundred  and  thirty-aeven  dollars  and 
ninety-nine  cents,  or  sixty-five  per  cent  of  its  capital  stock.  Taxes  paid, 
six  hundred  and  sixty  dollars  and  sixty-seven  cents. 

The  Commercial  Insurance  Company  has  a  capital  of  two  hundred 
thousand  dollars,  and  a  gross  income  of  one  hundred  and  eighty-three 
thousand  two  hundred  and  seventy-nine  dollars  and  eighteen  cents,  or 
ninety  per  cent,  of  its  capital,  and  a  net  income  of  twenty-six  per  cent., 
or  fifty-three  thousand  seven  hundred  and  forty-eight  dollars  and  sixty- 
seven  cents.    Amount  of  tax  not  given. 

The  Fireman's  Fund  Insurance  Company  ha*  a  capital  of  three  hun- 
dred thousand  dollars;  gross  income,  five  hundred  and  fifty-two  thou- 
sand seven  hundred  and  eleven  dollars  and  ninety-six  cents,  or  one 
hundred  and  eighty-four  per  cent,  of  the  capital ;  net  income,  one  hun- 
dred thousand  nine  hundred  and  twenty  dollars,  or  thirty-three  per 
cent.  Taxes  paid,  nine  thousand  two  hundred  and  forty-two  dollars 
and  eleven  cents;  per  cent,  of  gross  income  paid  in  taxes,  sixteen  thou- 
sandths; per  cent,  of  net  income,  nine  hundredths. 

The  Home  Mutual  Company  has  a  capital  of  three  hundred  thousand 
dollars,  with  a  gross  income  of  three  hundred  and  seventy-two  thousand 
three  hundred  and  twenty  dollars,  or  one  hundred  and  twenty-six  per 
cent.;  net  income,  one  hundred  and  twenty-four  thousand  two  hundred 
and  twenty-five  dollars,  or  thirty-four  per  cent.  They  pay  in  taxes, 
one  thousand  seven  hundred  and  eighty-nine  dollars  and  twenty-three 
cents,  or  about  one  half  of  one  percent. 

The  Fireman's  Fund  Insurance  Company  is  the  only  one  of  our  home 
companies  that  pays  anything  like  a  tiair'tax.  With  the  exception  of 
this  company  there  is  gr«at  uniformity  in  the  ratio  of  tax  paid  to  gross 
income,  the  per  cent  t^ing  about  one  half  of  one  per  cent.  The  aver- 
age, taking  all  the  home  companies  together,  is  about  seven  mills,  while 
the  average  per  cent,  of  gross  income  paid  by  the  average  taxpayer  is 
not  less  than  six  or  seven  per  cent.  I  do  not  find,  by  the  Insurance 
Commissioner's  report,  that  the  foreign  companies  doing  business  here 
pay  any  tax  at  all,  and  yet  they  are  doing  more  business  than  our  home 
companies,  their  receipts  reaching  millions  of  dollars  annually. 

As  a  further  proof  of  the  fact  that  corporations  pay  less  taxes  in  propor- 
tion to  ability  tuan  the  averaee  taxpayer,  I  call  attention  to  the  Central 
Pacific  Railroad  Company.  This  company  has  been  so  much  talked  about 
here  that  I  should  prefer  to  say  nothing  about  it;  but  it  is  the  principal 
railroad  interest  of  the  State,  and  is  a  case  in  point.  I  do  not  know  that 
their  receipts  are  positively  known,  either  gross  or  net,  but  a  statement 
has  been  going  the  rounds  of  the  newspapers  that  the  gross  earnings  for 
the  current  ^ear  would  reach  seventeen  million  dollars,  about  fifty  per 
cent,  of  which,  according  to  other  statements,  is  net  earnings.  'The 
President  of  that  corporation,  in  a  paper  laid  upon  our  desks,  bocuts  of 
having  paid  five  hundred  thousand  dollars  in  taxes.  If  that  corporation 
had  paia  as  large  a  per  cent,  of  its  income,  either  gross  or  net,  in  taxes, 
as  the  average  taxpayer  is  compelled  to  pay,  instead  of  boasting  of  hav- 
ing paid  five  hunared  thousand  dollars,  might  have  boasted  of  having 
paid  more  than  one  million  dollars.  It  is  claimed  that  this  railroad 
interest  is  great,  and  of  great  importance  to  the  State,  and  ought  not  to 
be  burdened  too  heavily. 

But  however  great  or  important  the  railroad  interests  of  the  State 
may  be — and  I  believe  I  realize  their  importance- they  are  not  more 
important  or  greater  than  the  interests  of  an  equal  amount  of  capital 
invested  in  lands  and  improvements,  and  in.fiersonal  property  used 
thereon,  lying  along  the  lines  of  those  railroads,  nor  are  the  railroads 
of  any  more  importance  to  the  people  who  have  made  those  invest- 
ments than  those  people  are  to  the  railroads.  The  advantages  are 
mutual,  and  there  is  no  good  reason  why  the  burdens  of  State  should 
not  be  mutually  and  equally  borne ;  and  if  the  present  system  of  taxa- 
tion does  not  equalize  those  burdens,  it  is  the  part  of  wisdom  for  us  to 
provide  a  way  for  the  trial  of  some  other  system. 

Now,  sir,  this  proposition  of  mine  proposes  that  "the  Legislature  shall 
provide  by  law  tor  the  assessment  and  collection  of  a  tax  upon  income, 
derived  from  investment  in  bonds,  notes  (whether  secured  by  mort- 
gage or  not),  or  securities  of  any  kind,  owned  by  individuals,  and  upon 
the  gross  incomes  of  all  railroad,  navigation,  or  banking  corporations, 
bank  and  exchange  agencies,  and  insurance  comfmnies,  foreign  and 
domestic,  or  any  other  corporation  pother  than  municipal),  or  association 
whatever,  formed  for  profit  or  doing  business  in  this  State;  provided, 
that  all  notes,  bonds,  or  securities  of  any  kind,  the  income  from  which 
is  taxed,  and  all  property  owned  by  and  necessarily  used  by  corpora- 
tions or  associations  in  producing  incomes  which  are  taxed,  shall  be 
exempt  from  an  ad  valorem  tax." 

Now,  sir,  I  am  aware  that  evidence  of  indebtedness,  whenever  you 
seek  to  list  it,  will  hide  away.  It  is  often  in  the  possession  of  men  of 
easy  consciences,  who  will,  whenever  it  is  possible,  cheat  and  evade  the 
Assessor,  but  the  report  of  the  committee  proposes  to  tax  that  class  of 
property,  and  if  it  can  be  found  for  the  purpose  of  taxing  it  on  its  value. 
It  can  be  found  for  the  purpose  of  taxing  its  earnings  in  the  way  of 
incomes.  We  will  get  as  much  one  way  as  the  other.  It  is  a  tax  which 
will  be  taken  direclljr  from  the  owners  of  the  property.  When  you 
come  to  apply  that  principle  to  corporations,  and  take  the  income  of  the 
corporations,  there  is  no  very  serious  difficulty  in  the  way  of  ascertain- 
ing their  incomes.  They  keep  books,  and  their  incomes  may  be  ascer- 
tained, and  there  is  no  difficulty.  The  tax  will  be  paid  by  the  corporation, 
and  will  distribute  itself  among  the  shareholders.  It  will  prevent  double 
taxation,  which  gentlemen  pretend  to  stand  in  so  much  fear  of.  The 
property  will  be  taxed  once,  and  only  once.  The  incomes  of  the  insur- 
ance companies,  foreign  as  well  as  home,  can  be  ascertained.  They  are 
ascertained  by  the  Commissioner,  and  if  there  is  power  in  the  State  to 
compel  them  to  render  correct  accounts  to  the  Commissioner  of  their 
receipts,  there  is  power  to  compel  them  to  pay  in  proportion  to  their 
receipts,  and  there  is  no  possibility  of  getting  any  tax  from  them  unless 
by  taxing  their  incomes,  for  they  possess  very  little  property.  I  am 
under  the  impression  that  the  mines  should  be  taxed  in  the  irame  man- 


ner, but  I  do  not  care  to  dwell  upon  that  branch  of  the  subject,  but 
merely  wish  to  bring  all  these  matters  to  the  attention  of  the  Convention. 
I  have  not  talked  for  the  purpose  of  displaying  my  forensic  powers, 
but  solely  for  the  purpose  of  impressing  upon  the  members  of  the  Con- 
vention the  importance  of  resorting  to  some  oth^r  system  of  taxation 
than  the  old  one.  There  are  subjects  of  taxation  upon  which  I  have 
not  touched,  and  which  the  Convention  will  be  unwise  if  they  do  not 
consider — whisky  and  tobacco.  These  are  luxuries  of  very  doubtful 
utility,  and  if  they  should  be  taxed  to  the  extent  of  discouraging  their 
use,  or  if  they  should  be  taxed  out  of  existence,  there  would  probably 
be  no  great  Iwrm  done.  I  believe  a  system  of  taxation  in  the  way  of  a 
heavy  license  on  whisky  and  tobacco  might  be  made  to  bring  in  a  vas4 
amount  of  revenue,  either  by  the  use  of  the  MoSat  bell-punch  system 
or  some  other  mode — I  have  no  particular  qrstem  now  in  my  mind.  I 
appeal  to  the  agriculturists  in  this  hall,  and  the  small  property  owners, 
to  hesitate  long  and  consider  well  before  they  shall  adopt  any  measure 
which  shall  seem  to  perpetuate  upon  us  the  present  system  of  taxation. 
While  I  know  it  is  urged  by  gentlemen  here  that  the  present  system  is 
just  and  equitable,  yet,  sir,  1  Believe  there  is  no  system  of  taxation  we 
can  possibly  resort  to  that  would  be  subject  to  greater  inequalities,  or  do 
more  wrong  than  the  present  system. 

■IHAKKS  OF  MR.   LIBEIN. 

Mr.  LARKIN.  Mr.  Chairman :  I  was  in  hopes  that  some  member  of 
the  committee  would  have  defended  this  report.  Neither  the  Cbairman 
nor  the  members  of  the  committee  have  indicated  anything  clear  or 
definite  as  to  what  they  intend  to  do.  As  far  as  this  question  is  con- 
cerned  

Mr.  EDGERTON.  The  gentleman  could  not  have  paid  very  much 
attention  to  the  proceedings,  because  there  is  a  motion  pending  to  strike 
out  section  one  and  insert  something  else. 

Mb.  LARKIN.  I  understood  you  had  on  amendment,  and  that  the 
gentleman  moved  a  substitute  to  your  amendment.  I  am  opposed  t» 
this  report,  because  there  is  nothing  definite  or  tangible  in  it,  and  it  will 
be  construed  in  all  sorts  of  ways.  We  want  a  system  that  will  be  con  - 
strued  alike  by  every  Judge  in  the  State  of  California.  There  may  b<« 
one  or  two  sections  that  we  can  adopt,  but  we  should  first  adopt  a  general 
system  of  taxation,  that  will  be  ecjual  and  uniform.  I  hope  we  will 
adopt  the  language  of  the  old  Constitution,  and  then  proceed  to  the  sec- 
ond and  fifth  sections.  I  am  in  favor  of  the  Boggs  proposition  for  taxing 
property.  It  comes  at  once  to  the  Question  that  all  property  shall  be 
taxed,  and  that  no  double  taxation  snail  be  allowed,  and  that  growini; 
crops  shall  be  exempt. 

RRMilRKS  or  MB.  BOOCRTOi). 

Mr.  EDGERTON.  Mr.  Chairman :  I  understand  the  question  before 
the  committee  to  be  upon  the  amendment  offered  by  the  gentleman  from 
Solano.  Now,  I  thinic  the  principle  contained  in  that  amendment  a 
very  dangerous  one,  and  it  ought  not  to  be  adopted.  It  provides  for  an 
ad  valorem  tax  upon  property,  and  in  addition  to  that  an  income  tax. 
Now,  it  seems  to  me  there  is  a  very  great  inconsistency  here  in  the  gen- 
tleman's proposition  and  speech.  I  understand  him  to  say  he  is  opposed 
to  a  property  tax,  levied  on  the  ad  valorem  principle,  but  section  two 
certainly  provides  for  that  mode  of  taxation,  and  no  other. 

Mb.  DUDLEY.    I  did  not  say  I  was  opposed  to  it. 

Mr.  EDGERTOK.  I  do  not  know  of  any  other  mode  indicated  in  this 
plan,  unless  it  is  the  plan  of  an  income  tax.  I  think  the  amendment 
ought  to  be  voted  down.  The  amendment  which  I  offer'will  be  much 
sa^r  as  a  starter.  It  is  the  declaration  of  a  principle,  that  taxation  shall 
be  equal  and  uniform  throughout  this  State. 

SPBKCB  OP  MR.  CAMPBILL. 

Mr.  CAMPBELL.  Mr.  Chairman :  I  think  this  debate,  as  far  as  it 
has  gone,  has  pretty  clearly  demonstrated  the  necessity  for  striking  out 
this  first  section  entirely,  and  leaving  no  substitute  for  it.  All  the 
trouble  we  have  had  in  this  State  in  regard  to  taxation  has  arisen  out 
of  the  construction  of  these  words,  "equal  and  uniform  taxation,"  in 
the  old  Constitution,  by  the  Supreme  Court.  There  is  another  plan  that 
might  bo  adopted  in  this  State,  which  would  be  the  means  of  producing 
large  revenues  to  the  State,  which,  perhaps,  could  never  have  been 
adopted*  under  the  construction  placed  by  our  Supreme  Court  upon  the 
words  "equal  and  uniform."  i  mean  a  tex  levied  upon  the  estates  of 
deceased  persons.  I  believe  we  should  have  such  a  tax  in  this  State. 
There  is  no  tex  which  we  could  impose  which  would  be  so  willingly 
paid,  and  one  which  would  not  work  a  hardship  upon  any  one.  I  would 
not  levy  the  tax  upon  small  estetes.  I  would  provide  that  every  man 
should  have  enough  for  the  support  of  his  family  and  the  education  of 
his  children.  I  think  a  graduated  tex  should  be  imposed.  Suppose  a 
man  dies  worth  twenty  thousand  dollars,  you  impose  a  tax  of  one  eighth 
of  one  per  cent,  upon  his  estate.  You  go  on  raising  the  tax,  until  when 
a  man  aies  worth  ten  millions  you  have  a  tax  of  say  ten  or  fifteen  per 
cent,  upon  his  estate.  You  do  no  wrong  or  injustice  to  any  one  upon 
earth.  If  he  has  children,  millions  remain  for  them  after  the  tax  is 
paid.  If  he  desires  to  leave  his  riches  to  strangers,  there  is  no  injustice 
done  in  imposing  such  a  tax.  It  is,  to  a  certain  extent,  a  matter  of  nat- 
ural right.  We  find  in  some  countries  and  in  some  States  of  the  Union 
these  drafts,  made  by  law,  upon  the  estates  of  deceased  persons.  In 
some  instances  a  roan  may  will  away  every  acre  of  his  land,  and 
give  all  his  property  to  perfect  strangers.  In  other  places  the  laws  of 
primogeniture  prevail.  This  matter  of  the  disposition  of  estates  is  one 
of  mere  statutory  regulation.  Now,  I  conceive  of  no  better  way  of 
raising  revenue,  one  which  will  do  less  damage  to  the  individual,  as 
when  a  man  dies  a  part  of  the  large  property  which  he  has  earned,  and 
which  has  been  protected  by  the  State,  a  part  of  it  shall  be  taken  by 
the  State.  Now,  that  system  would  be  somewhat  inconsistent  if  these 
words  "equal  and  uniform  "  are  allowed  to  remain. 
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Mr.  EDOEBTON.  It  would  be  competent  to  levy  such  a  tax  now. 
If  the  gentleman  will  consult  the  statutes  he  will  find  that  it  has  been 
done  orer  and  over  again. 

Mb.  CAMPBELL.  I  say  these  words  might  be  construed  to  con- 
flict with  the  system.  If  it  was  to  be  equal  and  uniform — equal  on  the 
round  amount,  there  would  have  to  be  the  same  tax  on  an  estate 
amounting  to  ten  thousand  dollars  as  on  an  estate  of  one  thousand. 

Ma.  EDGERTOK.  The  words  "equal  and  uniform"  have  been  in 
the  Constitution  since  eighteen  hundred  and  forty-nine,  and  these  suc- 
cession taxes  have  been  sustained  by  the  Courts. 

Ma.  CAMPBELL.  There  haa  never  been  any  graduated  taxation. 
There  would  be  some  question  about  it. 

Me.  EDGERTON.  The  Supreme  Court  has  always  held  that  no 
property  can  be  exempted  from  taxation. 

Ma.  CAMPBELL.  That  is  what  I  understand.  They  have  so 
decided,  and  therefore  you  could  not  exempt  property  to  a  reasonable 
amount  for  the  support  of  the  family.  Now  I  desire,  for  that  reason,  to 
omit  those  words  Irom  the  Constitution.  They  may  so  hamper  the  Leg- 
islature that  they  could  not  adopt  such  a  graduated  succession  tax.  It 
is  a  just  and  impartial  tax.  If  we  bad  such  a  tax  in  this  State  at  the 
present  time  the  entire  exiienses  of  the  State  could  have  been  paid  from 
the  estates  of  deceased  persons  up  to  the  present  time  from  this  source 
atone.  Four  or  five  men  have  died  during  the  past  year  whose  estates, 
under  such  a  tax,  would  have  paid  the  entire  current  expenses  of  the 
State  Government  during  that  period.  Therefore,  I  do  not  wish  to  tie 
the  hands  of  the  LMislature  by  retaining  those  wonls.  We  shall  tax  a 
class  of  property  that  now  so  largely  escapes  taxation,  and  in  other 
respects  leave  the  Legislature  free  as  to  the  mode  they  may  adopt  of 
raising  revenue. 

Mb.  EDGERTON.  I  would  like  to  ask  the  gentleman  what  he  means 
by  equal  and  uniform  taxationT 

Mb.  CAMPBELL.  They  may  have  entirely  different  meanings. 
Equal  taxation  may  mean  an  equal  tax  upon  amounts  of  property ;  it 
may  mean  that  property  shall  be  taxed  absolutely  to  the  same  extent, 
aeeordingto  its  actual  value;  it  may  mean  that  personal  and  real  prop- 
erty shall  be  taxed  at  precisely  the  same  rate;  it  may  mean  that  culti- 
vated and  uncultivatea  land  shall  be  taxed  at  precisely  the  same  rate — 
that  the  value  of  an  entire  tract  of  land  may  be  taken  in  aoiido;  that  it 
shall  be  taxed  just  the  same  as  small  tracts  devoted  to  other  uses.  I 
cannot  say  what  construction  may  be  given  to  it.  I  would  say  that  they 
mean  this,  that  all  property  valuations  shall  be  taxed  at  an  equal  rate. 
Then,  in  connection  with  the  other  section,  that  all  property,  with  cer- 
tain specific  exceptions,  might  be  taxed ;  certainly  there  could  be  no 
exceptions  except  specifically  named. 

Ma.  EDGERTOK.  I  think  the  gentleman  is  entirely  mistaken  when 
he  states  that,  either  in  the  Legislature  or  out  of  it,  in  the  Supreme 
Court  or  out  of  it,  any  difficulty  has  arisen  from  that  clause.  Now,  sir, 
it  was  actually  stated'  by  the  Supreme  Court  that  the  Legislature  has 
power  to  exempt  propert;r.  In  the  twenty-second  California  it  was 
expressly  held  that  the  Legislature  had  that  power,  also  in  the  thirty- 
fourth  California.  In  the  case  of  the  People  vs.  the  Hibernia  Bank,  the 
qoestion  was  on  the  taxation  of  solvent  debts,  and  there  the  Court  held 
that  solvent  debts  were  not  subject  to  taxation,  because  it  would  be,  in 
effect, double  taxation.  There  the  question  turned  upon  this  clause: 
"All  property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  taw,"  and  not  upon  the  clause  the  gentleman  is  discussing. 

Ma.  SMITH,  of  Santa  Clara.  Mr.  Chairman :  I  move  the  committee 
rise,  report  progress,  and  ask  leave  to  sit  again. 

Camed. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  ■  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress 
therein,  and  ask  leave  to  sit  again. 

The  hour  for  recess  having  arrived,  the  Convention  will  take  a  recess 
until  two  o'clock  r.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  f.  m.,  President  Hoge  in 
the  chair. 
Boll  called,  and  quorum  present. 

LEXVK   or    ABSEKOE. 

Mb.  EDGERTON.  Mr.  President:  I  ask  indefinite  leave  of  absence 
for  General  Miller,  on  account  of  sickness  in  bis  family. 

Granted.  • 

Ma.  EDGERTON.  Mr.  President:  When  the  Convention  took  a 
receSB,  we  were  discussing  the  article  on  revenue  and  taxation.  I  have 
been  requested  to  consent  to  the  taking  up  of  the  article  on  right  of 
suffrage  this  afternoon.  In  view  of  the  importance  of  this  question,  and 
the  very  thin  house  to-day,  I  move  that  the  Convention  resolve  itself 
into  Committee  of  the  Whole  for  the  purpose  of  considering  the' article 
on  the  right  of  suffrage. 

Mb.  GRACE.  Mr.  President:  I  am  in  hopes  this  motion  will  not 
prevail.  I  do  not  know  that  there  is  anything  of  more  importance  than 
this  question  of  suffrage.  I  propose  to  discuss  this  question,  and  I  want 
it  discussed  by  a  full  house. 

Me.  SMITH,  of  Kern.  Mr.  President:  I  hope  this  motion  will  pre- 
vail. This  subject  of  taxation  is  one  of  very  great  moment,  and  should 
not  be  slighted. 

Mb.  GRACE.  Mr.  O'Sullivan,  one  of  the  oldest  advocates  of  woman 
suffrage,  is  away.     [Lauffhter.] 

Mb.  WINANS.  Mr.  President:  It  appears  to  me  that  the  main  pur- 
pose of  this  motion  is  to  defer  the  consideration  of  this  important  subject 
until  such  time  as  there  can  be  a  full  attendance  of  members.  I  do  not 
conceive  that  there  will  be  anything  gained  by  discussing  this  most 
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important  subject  to-day.  If  the  matter  is  passed  now,  it  will  have  to 
come  up  again  in  Convention,  and  if  the  decision  arrived  at  shall  not 
meet  the  views  of  the  majority,  it  will  be  reversod  in  Convention.  A 
large  number  of  gentlemen  are  away,  necessarily  absent  This  absence 
is  not  the  result  of  caprice  on  their  P^^>  ^^^  ^^*y  bave  simply  gone 
home  to  attend  to  private  business.  When  gentlemen  came  here  they 
came  under  the  impression  that  the  session  would  last  one  hundred  day's 
and  no  longer,  and  they  made  their  business  arrangements  accordingly. 
Many  gentlemen  have  important  interests  of  their  own,  which  they 
have  sacrificed  to  the  public  service.  Havine  found  that  the  Conven- 
tion will  not  be  able  to  close  its  labors  within  the  limits  prescribed,  they 
now  find  themselves  so  circumstanced  as  to  be  compelled  to  go  home 
and  arranfte  their  business  for  another  fifty  days.  I  hope  this  motion 
will  prevail. 

Mb.  west.  Mr.  President :  There  are  other  men  whose  interests 
ought  to  be  taken  into  consideration.  It  is  that  class  who  cannot  return 
home  on  Saturday,  and  who  are  looking  anxiously  forward  to  the  time 
of  final  adjournment,  and  every  delay  of  this  kind  makes  that  day  more 
distant.  It  is  due  to  this  class  that  the  Convention  proceed  as  fast  as 
possible  with  its  labors,  complete  its  labors,  and  submit  the  result  to  the 
people.  I  hope  we  shall  take  up  these  reports  in  their  regular  order. 
If  there  is  a  quorum  present  it  is  competent  to  consider  any  subject. 

Me.  EDGERTON.  The  Sergeant-at-Arms  informs  me  that  there  is 
no  quorum  present.    I  suggest  that  the  roll  be  called. 

Mb.  LABKIN.  Mr.  President:  I  am  opposed  to  any  change  in  the 
order  of  business.  We  have  as  many  of  these  lawyers  present  probably 
as  we  shall  have  at  any  time  from  this  on.  There  are  men  who  have 
been  more  hours  on  the  road  from  here  to  San  Francisco  than  they  have 
on  this  floor.  Now,  these  men  will  continue  that  coune.  We  can  pro- 
ceed with  this  worit  now.  It  is  the  most  important  (question  before  this' 
Convention,  and  I  insist  upon  proceeding  with  the  discussion  until  it  is 
disposed  of. 

Me.  FILCHER.  Mr.  President:  If  gentlemen  are  so  deeply  inter- 
ested in  this  subject,  certainly  they  would  have  made  an  enort  to  bo 
here.  I  move  to  amend  the  motion  by  inserting  the  words  "  revenue 
and  taxation,"  instead  of  "  suffrage." 

The  CHAIR.    The  motion  is  not  amendable. 

Ma.  GRACE.    I  move  to  lay  the  motion  on  the  table. 

No  second. 

The  motion  to  take  up  the  report  of  the  Committee  on  Right  of  Suffrage 
was  lost. 

BEVEKCE  AND  TAXATION. 

Me.  EDGERTON.  Mr.  President:  I  move  that  the  Convention  do 
now  resolve  itself  into  Committee  of  the  Whole,  the  President  in  the 
chair,  to  further  consider  the  report  of  the  Committee  on  Revenue  and 
Taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  one  and  amendments  are  before  the  com- 
mittee. 

EEHAEES  or  MB.  CAMPBELL. 

Mb.  CAMPBELL.  Mr.  Chairman:  The  gentleman  from  Sacramento, 
Mr.  Edgerton,  this  morning  made  certain  assertions  in  regard  to  the 
decision  of  the  Supreme  Court,  in  regard  to  what  were  known  as  the 
mortgage  tax  cases.  My  impression  was  at  the  time  that  he  was  wrong, 
and  I  have  since  looked  at  the  decisions.  I  refer  to  the  case  of  the 
Savings  and  Loan  Society  against  Austin,  in  forty-sixth  California. 
The  part  of  the  decision  I  have  referred  to  will  be  found  on  page  four 
hundred  and  fifty-seven,  which  shows  that  the  question  of  equal  and 
uniform  taxation  was  raised  by  counsel,  and  was  determined  by  the 
Court  I  will  first  read  from  the  argument  of  counsel,  page  four  hun- 
dred and  fifty-seven,  to  show  that  the  question  was  raised  by  counsel : 

"  The  Constitution,  which  prescribes  that  all  property  shall  be  taxed 
according  to  its  value,  prohibits  just  as  much  the  taxing  of  property  for 
twice  its  value  as  it  does  the  taxing  it  for  half  or  a  third  of  its  value. 
Besides,  the  tax  is  unequal,  and  not  uniform,  for  you  tax  the  solvent 
debt  twice— once  in  the  hands  of  the  debtor,  and  once  in  the  hands  of 
the  creditor — while  all  the  other  things,  such  as  lands,  horses,  cattle,  etc, 
you  only  tax  once.  Can  a  law  be  constitutional  in  California  which  enacts 
that  a  certain  property,  viz. :  solvent  debts,  shall  pay  two  taxes  a  year, 
but  that  all  the  other  property  shall  pay  only  one  tax  7" 

So  much  for  the  argument  of  oounsel.  Now  I  wish  to  refer  to  the 
opinion  of  Justice  Crockett,  who  gave  the  prevailing  opinion  of  the 
Court,  which  was  concurred  in  by  a  majority  of  the  Court.    He  says: 

"  The  real  point  to  be  decided  is,  whether  the  latne  properly  has  been 
twice  assessed  for  the  same  tax;  for  it  is  obvious  that  if  the  subject- 
matter  of  the  tax  is  the  same,  it  cannot  be  twice  assessed  for  the  same 
tax,  and  it  is  immaterial  in  such  a  ease  by  whom  the  title  is  held. 
If,  for  example,  the  statute  should  provide  that  all  lands  should  be 
assessed  on  the  first  of  Maroh  in  each  year  to  the  then  owners  of  them, 
and  that  if  any  land  thus  assessed  should  be  conveyed  during  the  fiscal 
year  it  should  be  again  assessed  to  the  new  owner,  no  one  would  doubt  that 
under  our  Constitution  the  second  tax  would  be  void,as  violating  the  prin- 
ciple of  equality  and  uniformity  prescribed  by  that  instrument.  (People 
vs.  Kohl,  40  Cal.  127.)  And  vet,  in  such  a  case,  if  the  first  tax  had  been 
paid  by  the  former  owner  before  the  conveyance,  so  that  it  was  no  longer 
a  lien  upon  the  land,  it  might  be  said  that  it  was  no  concern  of  the 
purchaser  that  his  vendor  had  been  once' taxed,  nor  of  the  latter  that 
his  vendee  had  beep  again  taxed  on  the  same  land.  But  in  such  cases 
the  true  point  for  inquiry  is,  has  the  same  property  been  twice  assessed 
for  the  same  tax?  And  in  solving  this  question,  the  fact  whether  the 
property  belonged  to  one  person  or  another  Is  a  false  quantity.  The  tax 
being  upon  the  property  itself,  the  inquiry  is,  whether  It  has  been  luriee 
taxed,  and  in  solving  the  point,  the  question  of  ownership  is  imma- 
terial." 
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It  i>  unneoeanry  to  re«d  further.  The  Court  goee  on  at  coniiderable 
length.  That  opinion  waa  concurred  in  br  Judge  Wallace,  except  aa  to 
some  particulars,  which  I  believe  refer  to  the  State  Board  of  Equalixation. 
Judge  Belcherdiscuaies  the  Question  as  to  whether  it  is  double  taxation  or 
not.  Under  that  decision  tnere  was  an  end  to  mortage  taxes.  So  I 
think  the  gentleman  will  find  he  is  entirelr  wrong  m  ois  yiews,  that 
the  Court  did  not  consider  that  question  in  making  that  decision. 

BRMARKS  or  MR.  RDORBTOX. 

Mr.  EDGEBTON.  Mr.  Chairman :  I  am  surprised  that  a  lawyer  so 
distinguished,  and  justly  distinguished,  as  my  friend  from  Alameda, 
should  make  such  an  assertion  in  relation  to  the  mortgage  tax  case, 
when  it  was  expreaslr  overruled  in  the  case  of  the  People  vs.  The 
Ilibemia  Bank;  and  I  think  the  gentleman  himself,  when  he  comes  to 
study  the  question,  will  take  a  different  view. 

Mb.  CAMPBEFjL.    That  principle  was  never  overruled. 

Mb.  EDGERTON.  Yes,  sir,  it  was  in  the  case  of  the  People  vs.  The 
Ilibemia  Bank,  and  the  whole  thing  turned  upon  this  point,  whether  or 
not  solvent  debts  were  within  the  definition  or  the  word  "  property,"  as 
used  in  the  Constitution.  That  is  the  point,  and  you  can  appeal  to  one 
of  the  ex -Judges  on  this  floor.  If  the  gentleman  will  read  tne  Hibemia 
Bank  case,  ha  will  find  it  turns  entirely  upon  the  construction  of  the 
word  property,  as  used  in  this  part  of  section  thirteen,  that  property 
shall  be  taxed  in  proportion  to  its  value  to  be  ascertained  according  to 
law.  They  say  that  solvent  debts  depend  on  so  man^  contingencies 
that  it  is  hard  to  ascertain  whether  they  are  property  within  the  mean- 
ing of  the  Constitution,  and  that  clause  is  a  limitation  upon  the  power 


of  the  Legislature  to  tax  anything  but  property.  They  say  no  Assessor 
can  ascertain  the^alue  of  solvent  debts.  If  the  gentleman  will  look  at 
these  cases  in  the  fifty-first  California 


Mr.  CAMPBELL.^  That  does  not,  as  I  understand  it,  overrule  the 
principle  that  it  must  be  equal  and  uniform  taxation,  and  that  to  tax 
them  would  be  to  tax  the  property  twice. 

Mr.  EDOERTON.    If  it  is  not  overruled,  then  there  has  never  been 
a  case  overruled  in  this  State. 
Mb.  swing.    The  People  vs.  Eddy. 

Mr.  EDGERTON.  The  Legislature  of  eighteen  hundred  and  sixty- 
nine  passed  an  Act,  the  object  of  which  was  to  avoid  double  taxation, 
and  exempting  all  property  from  double  taxation,  and  the  case  of  The 
People  vs.  Eddy  grew  out  of  that  statute,  the  Supreme  Court  holding 
that  it  was  not  constitutional,  and  that  the  debts  were  subject  to  tax- 
ation. 

Mb.  swing.  The  result  of  that  decision  is  as  stated,  that  the  Legis- 
lature bad  no  power  under  the  Constitution  to  exempt  any  property 
from  taxation,  and  the  fifty-first  California  does  not  overrule  that 
decision,  and  I  do  not  see  why  the  principle  does  not  stand  that  solvent 
debts  are  property- 
Ma.  EDGERTON.    That  whole  line  of  decisions  has  been  overruled. 

SPRRCB  OF  MR.  SBArTRR. 

Mb.  SHAFTER.  Mr.  Chairman  :  I  am  afraid  that  discussions  of  this 
character  will  lead  us  away  from  the  real  point  before  the  Convention. 
I  do  not  see  what  reference  the  discussion  has  to  the  atnendments  pend- 
ing here.  The  pro|>osition  is  to  strike  out  the  whole  of  the  first  section, 
which  reads  that  taxation  shall  be  uniform  upon  the  same  class  of  sub- 
jects. It  is  proposed  to  insert  in  lieu  of  that,  that  taxation  shall  be  equal 
and  uniform  throughout  this  State.  The  question  that  has  come  before 
the  Courts  heretofore,  has  simply  been  as  to  the  violation  of  this  princi- 
ple of  equality  and  uniformity.  I  am  opposed  to  the  leaving  out  of  the 
words  "  taxation  shall  be  equal  and  uniform."  If  those  words  are  not 
put  in  the  Constitution,  the  Legislature  may  tax  one  class  of  property 
four  times  as  much  as  another.  I  am  opposod  to  the  amendment  ottered 
by  the  gentleman  from  Solano,  Mr.  Dudley,  because  it  is  more  diffuse 
than  the  other,  and  would  result  in  far  greater  expense.  I  trust  the 
gentleman  from  Sacramento  will  add  to  his  amendment  the  other  words 
of  the  old  Constitution,  that  "  all  property  shall  be  taxed  in  proportion 
to  its  value."  The  language  of  the  old  Constitution,  in  this  respect,  is 
plain  and  explicit,  and  cannot  be  misunderstood.  Under  Mr.  Dudley's 
amendment  there  would  have  to  be  a  large  number  of  Assessors.  We 
do  not  want  three  or  four  different  assessments  uf  the  same  property. 
Jiet  us  have  one  Assessor,  and  let  the  property  be  assessed  for  all  pur- 
poses at  once.  I  hope  we  shall  adopt  this  provision  of  the  old  Consti- 
tution, then  there  will  be  no  difficulty.  It  is  the  right  principle  to 
engraft  in  the  organic  law,  that  taxation  shall  be  equal  and  uniform, 
and  that  all  property  shall  be  taxed  according  to  ita  value,  to  be  ascer- 
tained oeoording  to  uw. 

8FRBCB  OP  MR.   HOWARD. 

Mr.  HOWARD,  of  Loe  Angeles.  Mr.  Chairman :  The'  report  of  this 
committee  is  so  much  better  than  I  had  expected,  that  I  am  in  favor  of 
treating  it  with  all  due  consideration.  As  to  the  pending  amendment, 
to  strike  out  the  first  clause  and  insert  the  language  of  the  old  Constitu- 
tion, I  think  it  ought  to  be  adopted.  Not  that  I  think  there  is  any  very 
great  practical  force  in  these  words,  because  it  all  depends  on  the 
administration'of  the  thing.  It  all  depends  upon  how  you  assess.  But 
they  are  words  proper  to  be  in  the  Constitution,  and  have  been  rendered 
proper  by  the  decisions  of  the  Supreme  Court.  I  am  glad  to  see  some 
things  in  this  report.  I  am  glad  to  see  that  my  friend  from  Sacramento 
has  oome  round  in  favor  of  Commissions.  I  thought  he  would  get 
straight  before  the  session  was  over.  But  this  Commission  is  a  little  too 
large.  Two  Commissioners  from  each  Congressional  District  would 
'  make  rather  too  larce  a  Board  of  Equalization.  I  think  a  Board  con- 
sisting of  four  would  M  large  enough.  Three  would  bo  better  than  four. 
My  friend  from  El  Dorado,  Mr.  I^rkin,  says  he  is  opposed  to  taxing 
credits.  I  regretted  very  much  to  hear  him  say  so,  because  if  you  are 
going  to  tax  all  property',  the  moment  you  start  out  on  that  proposition 


to  tax  all  property  you  fail  of  the  end,  if  you  don't  tax  credits,  because 
they  are  pipperty,  and  so  classed  by  eminent  writers  on  political 
economy,  and  I  shall  refer  to  a  very  able  writer  on  that  subject.  I  shall 
ask  the  Secretary  to  read  an  extract  from  the  "  Science  of  Wealth." 

Thb  SECRETARY  read  from  the  desk  the  following: 

"  It  has  sometimes  been  maintained  that  credits  ought  not  to  be  taxed, 
but  all  assessments  be  made  upon  values,  or  property,  personal  and  real. 
Taxes,  it  has  been  argued,  ought  not  to  be  laid  upon  persons,  but  upon 
that  out  of  which  they  can  alone  be  paid,  vis.,  property. 

"  But  credits  gre  taxed  as  well  as  values.  A  holds  a  farm  worth  ten 
thousand  dollars,  mortgaged  to  B  for  five  thousand  dollars.  A  pays 
taxes  upon  the  whole  valuation,  and  B  upon  five  thousand  dollars,  as 
monej  at  interest.  A,  it  is  said,  is  doubly  taxed.  This  is  a  practical 
question,  that  has  puzzled  legislator*  in  every  age  and  country.  Let  as 
therefore  carefully  examine  it. 

"  Suppose  A  and  B,  aforesaid,  form  an  entire  ooromunity,  and  that  the 
whole  tax  of  one  hundred  and  fifty  dollars  is  imposed  on  property.  The 
whole  valuation  will  then  be  ten  thousand  dollars  (A's  farm),  and  the 
rate  one  and  one  half  per  cent,  which  A  pays,  and  B  goes  untaxed.  We 
will  now  change  the  principle  and  have  both  property  and  credits  taxed. 
The  valuation  will  then  be:  A's  farm,  ten  thousand  dollars,  and  B's 
money  at  interest,  five  thousand  dollars — total,  fifteen  thousand  dollars  ,- 
and,  with  the  same  amount  to  be  assessed  (one  hundred  and  fifty  dollars), 
the  rate  will  be  one  per  cent.,  of  which  A  pays  one  hundred  and  B  fifty 
dollars.  So,  then,  we  discover  that  A  is  not  doubly  taxed,  as  ossumea, 
but  at  the  worst  pays  only  twenty-five  dollars — or  one  third — more  than 
his  share.  Such  must,  in  principle,  be  the  result  of  this  kind  of  taxa- 
tion, taking  a  whole  community  together.  All  the  amount  taxed  upon 
credits  is  so  much  relief  to  taxation  upon  property.  This  seems  to  b« 
clear,  and  the  justice  of  the  thing  is  established  oy  the  fact  that  A  bought 
bis  farm  knowing  that  it  would  be  subject  to  a  full  taxation,  and  bought 
it  cheaper,  as  we  have  shown  in  another  place,  on  that  account  B,  on 
the  other  hand,  accepted  his  mortgage  on  the  same  ground,  knowing  it 
would  be  subject  to  tax  on  the  common  valuation.  Is  either  party,  then, 
wronged T 

"  But  perhaps  another  reason  may  be  given  why  A  should  pay  taxes 
upon  the  whole  value  of  his  farm,  viz. :  That,  having  the  usufruct  of 
the  whole,  he  is  entitled  to  all  the  profits  on  the  farm.  '  But  he  don't 
own  the  whole  of  the  farm.'  True,  that  is  his  misfortune;  if  he  did  he 
would  obtain  a  larger  amount  of  net  profits,  but  his  obligation  to  pay  tax 
on  the  whole  is  not  impaired,  because  he  has  the  use  of  a  partof  B's  capital. 
As  the  owner  of  the  farm,  A  has  a  chance  for  all  the  profits  that  can  be 
made  from  the  whole,  while,  by  the  taxation  of  B  on  the  mortgage,  the 
former  saves  a  part  of  what  he  would  otherwise  pay  in  taxes.  One  pays 
taxes  for  the  profits  of  business,  the  other  for  the  income  on  his  capital. 

"  In  this  case  we  find  another  very  clear  iilustiation  of  the  oorreclnesa 
of  the  income  tax  policy.  If  there  were  no  other  tax  than  upon  income, 
the  matter  would  stand  thus : 

A's  income  from  his  farm,  say $900 

He  deducts  the  interest  he  pays  B 300 

A  pays  tax  on  his  net  income  of $000 

B's  income  is  taxed  upon 300 

Total  income  to  bo  taxed $000 

"Amount  to  be  raised,  one  hundred  and  fifty  dollars.  Of  this,  A  will 
pay  one  hundred  dollars,  and  B  fifty;  and  there  would  be  no  question 
as  to  the  justice  of  the  system  by  which  both  were  thus  taxed.  If  A's 
income  should  be  more  or  less  than  nine  hundred  dollars,  he  would  pay 
more  or  less,  and  B  must  pay  less  or  more  accordingly. 

"  In  the  absence  of  the  income  tax  principle,  what  can  be  more  equi- 
table and  just  than  the  practice  of  taxing  both  mortgagor  and  mort- 
gagee? u  the  former  were  allowed  to  dwluct  from  his  inventory  the 
amount  he  owed  the  latter,  it  would  often  happen  that,  the  mortgagee 
not  living  in  the  same  town  or  State,  so  much  property  would  escape 
taxation  altogether.  This,  in  some  communities,  especially  our  Western 
States,  would  be  a  great  evil.  That  much  hardship  may  often  result 
from  taxing  credits  as  well  as  property,  is  undoubtedly  true;  but  that 
only  affords  additional  evidence  that  the  income  tax  principle  is  the  only 
correct  one.  Next  to  this  would  be  the  levying  of  all  taxes  upon  prop- 
erty exclusively,  and  if  adopted  at  the  very  commencement  of  a  social 
or^nization,  as  at  the  landing  at  Plymouth  in  sixteen  hundred  and 
twenty,  it  would  secure  a  just  taxation,  because  all  property  would  be 
created,  held,  and  transferred  under  the  well  known  condition." 

Now,  I  am  in  favor  of  >the  provisions  of  this  report  to  tax  moneys 
loaned  on  mortgage,  and  deduct  the  amount  from  the  value  of  the  n»l 
estate,  and  assess  the  residue  to  the  owner  of  the  real  estate.  It  is  add 
that  this  is  double  taxation.  I  do  not  understand  that  the  Supreme 
Court  has  so  decided  in  any  case.  If  it  has,  the  decision  is  against  all 
the  writers  on  political  economy.  The  authority  which  I  have  just  read 
is  considered  good.  Amasa  Walker  is  now  dead.  He  will  be  remem- 
bered as  having  delivered  a  verv  able  address  in  San  Francisco  some 
years  ago.  Now,  I  think  it  would  be  perfectly  proper  to  tax  both  parties. 
They  both  have  a  certain  interest  in  the  property,  and  both  receive  gov- 
ernmental protection,  and  both  should  contribute  to  the  support  of  the 
government  which  affords  them  protection.  I  am  in  favor,  to  some 
extent,  of  the  proposition  of  the  gentleman  from  Solano,  for  an  income 
tax.  I  introduced  a  proposition  of  that  sort  at  a  very  early  day  myself. 
The  matter  of  mortgages  perhaps  mieht  as  well  be  left  to  stand  as  it  is 
in  the  report,  because  there  is  no  trouble  in  finding  the  mortgage,  but  it 
is  diflScuit  to  find  the  other  credits.  For  that  reason,  it  appears  to  me, 
an  income  tax  is  eminently  useful.  And  I  shall  be  in  favor  of  extend- 
ing the  income  tax  (that  was  my  proposition)  to  United  States  bonds. 
And  I  think  we  have  a  perfect  right  to  do  so,  because,  although  the  Act 
of  Congress  exempts  bonds  themselves,  it  does  not  exempt  the  interest. 
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and  therefore  we  have  a  ri^ht  to  levy  an  income  tax — a  moderate  income 
tax — upon  the  interest  which  cornea  from  the  bonds  to  the  holder.  This 
provision  of  the  Act  of  Congress  exempts  nearly  one  sixth  of  all  the 
property  of  the  United  States  from  taxation,  and  it  seems  to  me  a  yerr 
great  injustice  to  all  the  balance  of  the  taxpayers  in  the  country:  I  have 
already  shown  what  Mr.  Walker  says  in  regard  to  an  income  tax.  I  do 
not  intend  to  pursue  this  subject,  however,  at  this  time.  Bat  I  lay  it 
down  as  a  legal  proposition  that  we  have  a  right  to  lay  an  income  tax 
upon  the  interest  derived  from  government  m>nds,  and  I  shall  prepare 
myself  with  ample  authorities  on  this  point. 

Mr.  HTIESTIS.  Mr.  Chairman:  I  ask  if  it  would  be  in  order  to  dis- 
cuss that  branch  of  the  proposition  relating  to  solvent  debts,  at  this 
time? 

Mr.  EDOERTON.  I  would  su^st  to  the  gentleman  that  that  qaes- 
tion  will  be  reached  for  consideration  in  a  very  short  lime;  it  is  the  next 
question  after  this  section  is  disposed  of.  Perhaps  we  had  better  dispose 
of  this  first. 

Thi  chairman.  The  question  is  on  the  amendment  proposed  by 
the  gentleman  from  Solano,  Mr.  Dudley, 

The  amendment  was  lost. 

Mr.  WEST.  Mr.  Chairman  :  I  wish  to  offer  the  amendment  of  which 
I  gave  notice  awhile  ago. 

Th«  secretary  read: 

"Sic.  1 .  Taxation  shall  be  equal  and  uniform  throughout  the  State. 
All  property  in  the  State,  not  exempt  under  the  laws  of  the  United 
States,  shall  Iw  (axed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
vided  by  law.  The  word  '  property,'  as  used  in  this  article  and  section, 
is  hereby  declared  to  include  moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things  capable  of  private  ownership, 
real,  personal,  and  mixed." 

BKMARKS  or  MB.  WIST. 

Mr.  west.  Mr.  Chairman  :  We  have  bad  considerable  discussion  as 
to  the  correctness  of  the  decisions  of  the  Supreme  Court  of  the  State  of 
California.  I  apprehend  that  the  whole  matter  rests  upon  what  the 
meaning  of  the  Constitution  is  when  it  makes  use  of  the  wora  "  property." 
I  do  not  wish  to  discuss  it  at  length,  but  I  introduce  it  as  a  definition  of 
the  word  "property,"  and  thereby  to  test  the  sense  of  the  Convention  in 
relation  to  taxing  credits.  The  amendment  declares  that  moneys,  and 
everything  capable  of  private  ownership,  everything  subject  to  transfer, 
everything  that  has  value,  shall  be  taxed.  I  believe  it  is  the  correct 
system ,  and  I  offer  it  in  order  to  test  the  sense  of  the  Convention  upon 
the  propriety  of  taxing  incomes  and  credits. 

Mr.  EDGERTOii.  I  do  not  see  why  the  gentleman  desires  to  mix 
up  the  definition  of  the  word  "property  "  with  the  declaration  of  a 
broad  principle.  I  hope  that  it  will  be  voted  down,  and  when  we  get  to 
the  next  section,  it  wiHj  be  pertinent  to  consider  it.  There  is  ample 
time  to  consider  this  question  of  the  definition  of  property,  but  this  is 
ritt  the  place  for  it. 

Thr  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Los  A'ngeles,  Mr.  West. 

Lost. 

Tbr  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Sacramento,  Mr.  Edgerton. 

BBMABKS  or  MB.  SMITH. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman:  As  far  as  I  am 
concerned,  I  am  not  fully  satisfied  as  to  how  I  should  vote  upon  the 
pending  amendment,  because  I  do  not  think  we  have  a  thorough  under- 
standing as  yet  as  to  how  much  power  should  be  given  to  the  Legisla- 
ture, and  how  much  should  be  retained  from  the  Legislature.  Now,  I 
have  studied  this  subject  considerably,  and  for  some  time,  and  the  more 
I  have  studied  the  matter  the  more  I  find  complications  connected  with 
the  subject  of  taxation,  and  the  more  I  am  convinced  that  it  cannot  be 
now  settled  definitely  by  the  Constitution,  but  that  as  far  as  possible 
it  should  be  left  to  the  Legislature. 

Now,  before  I  came  here,  in  speaking  upon  this  question,  there  were 
several  propositions,  on  account  of  decisions  of  the  Supreme  Court,  to 
which  attention  had  been  drawn.  One  of  these  was  in  relation  to  the 
taxation  of  mortgages,  and  connected  with  that  subject  there  was  a  gen- 
eral idea  prevailing  that  a  large  amount  of  property  in  this  Slate  that 
could  be  taxed  was  not  taxed,  owing  to  the  decisions  of  the  Supreme 
Court.  Now,  it  is  undoubtedly  the  case  that  there  is  a  large  amount  of 
property  in  this  State  now  exempt  from  taxation,  by  reason  of  the  decis- 
ions referred  to,  and  the  people  thought  that  perhaps  this  Convention 
could  remedy  this  matter.  But  there  is  also  an  additional  amount  of 
property  in  this  Slate  that  cannot  be  reached,  and  there  is  no  svstera 
that  can  be  devised,  or  ever  has  been  fixed  by  any  State  in  the  tfnion, 
for  one  time  or  for  all  time,  as  far  as  authority  before  us  and  the  experi- 
ence of  the  country  is  concerned,  or  that  of  any  other  country,  by  which 
this  class  of  property  can  all  be  reached.  We  find  by  the  elaborate 
report  of  Mr.  Wells,  that  in  New  York  there  has  been  great  difficulty 
upon  this  subject.  There  they  have  unequal  taxation,  and  there  are 
various  plans  suggested  in  this  report  to  the  Legislature.  We  find  that 
ill  the  State  of  Pennsylvania  there  is  still  another  plan.  We  fin^  in  the 
State  of  California  still  another  plan,  and  in  all  the  States  there  are 
various  plans  for  taxation,  all  trying  to  fix  on  a  uniform  system  of 
taxation ;  and,  although  one  of  these  plans  may  do  in  one  Slate— may 
he  the  best  that  can  be  established  for  that  particular  State  it  would  be 
utterly  unsuited  for  another.  Now,  the  system  established  in  the  State 
of  Pennsylvaniais  perhaps  the  best  that  can  be  devised  for  that  State. 
It  is  a  system  founded  upon  the  taxation  of  cotporations,  because  there 
are  a  great  manv  corporations  in  that  State;  for  instance,  railroad  cor- 
porations; and  Wause  there  are  a  great  many  local  corporations  all  over 
the  State,  and  by  taxing  the  corporations  there  is  a  division  of  taxation 
among  all  the  people  in  the  State.     Now,  if  that  system  should  be 


established  in  this  State  it  would  be  a  very  diffuse  system,  because  we 
have  not  corporations  throughout  the  State.  There  are  some  counties 
which  have  none  at  all,  and  consequently  a  great  many  people  and  com- 
munities would  be  exempt  from  taxation;  and  while  it  would  be  well 
to  tax  corporations  enough,  to  a  great  extent,  still  it  would  not  cover  the 
whole  subject. 

Now,  this  State  has  changed.  After  awhile  it  may  be  well  to  establish 
the  system  which  they  have  in  Pennsylvania.  But  suppose  this  Con- 
vention should  attempt  to  fix  a  system  of  taxation,  does  it  not  appear  at 
once  that  after  awhile  the  system  now  fixed  would  be  inoperative  and 
of  no  effect  in  many  respects?  Therefore,  I  say  that  this  subject  should 
be  left  to  the  Legislature,  as  far  as  it  is  possible  to  do  so.  And  yet  I  am 
not  in  favor  of  taking  awa^  all  restrictions  from  the  Legislature.  There 
is  one  subject  connected  with  taxation  that  it  seems  to  me  that  this  Con- 
vention should  look  into,  that  we  should  do  something  for,  and  that  is 
as  to  assessments — a  system  for  the  assessment  and  collection  of  taxes. 
Now,  for  instance,  the  Supreme  Court  has  interfered  by  its  decisions 
wjth  the  powers  of  the  Boards  of  Equalization,  and  it  has  been  estab- 
lished as  a  principle  that  the  Board  of  Equalization  cannot  raise  or 
lower  assessments;  in  certain  cases,  according  to  the  decisions,  it  can- 
not at  least;  that  for  the  purpose  of  equalisation,  as  I  understand  it, 
there  can  be  no  raising  of  taxation.  But  there  are  cases,  and  the  con- 
clusion is  that  Boards  of  Equalization  could  not  raise — they  might 
lower,  but  they  could  not  raise  assessments.  It  is  sufficient  to  say  that  the 
powers  of  the  Board  of  Equalization  are  insufficient,  and  it  is  for  this 
Convention  to  look  into  the  matter,  and  to  give  to  these  Boards  full 
power  to  review  all  assessments.  Now,  if  we  could  get  some  clause  that 
will  provide  that  the  legislature  shall  have  full  power  over  all  assess- 
ments, that  there  shall  he  no  discrimination  as  to  persons,  it  would  be 
well. 

As  for  m}rself,  I  am  not  satisfied  to  vote  upon  this  question  with  what 
little  attention  this  Convention  has  been  able  to  give  to  the  matter.  I 
would  not  have  said  a  word,  but  it  seemed  to  me  that  it  was  going  by 
default  I  hod  intended  to  bring  authorities  here,  in  order  that  we 
might  be  able  to  discuss  this  matter  more  intelligently.  I  only  rise  now 
because  it  seems  to  me  that  the  matter  is  going  by  default ;  and  right 
here,  before  we  take  a  single  step,  there' ought  to  be  some  ^neral  clause 
in  order  to  give  the  Legislature  full  and  complete  power'in  the  matter 
of  taxation. 

SriICH    or   MR.   BABBOVK. 

Mr.  BARBOUR.  Mr.  Chairman:  I  do  not  propose  to  detain  this 
conimittee  long  in  the  discussion  of  a  plan  for  the  assessing  and  collecting 
of  taxes.  That  is  not  the  question  that  is  before  the  committee  at  the 
present  time.  The  only  question  now  is  to  define  the  principle  of  tax- 
ation ;  that  is  all  there  is  in  the  consideration  of  this  first  section.  If 
the  committee  undertakes  to  define  the  principles  of  this  question,  it 
should  do  it  correctly.  It  may  not  be  necessary,  at  all,  but  if  it  is  done, 
it  should  be  done  correctly.  I  am  opposed  to  the  section  as  reported  b^ 
the  committee,  and  opposed  to  the  section  as  it  stood  in  the  old  Consti- 
tution. The  words  "  equal "  and  "  equal  taxation  "  are  a  delusion  and 
a  snare.  As  has  been  said,  there  is  no  such  thing  as  equal  taxation. 
There  is  no  such  principle  as  equal  taxation.  There  never  was  intended 
to  be  such  a  principle.  We  know  no  taxpayer  in  this  State  who  pays 
taxes,  but  woo  feels  that  he  is  unjustly  discriminated  against,  and  is 
bearing  an  unequal  burden  in  the  payment  of  these  taxes.  It  is  a  phys- 
ical impossibility  to  have  equal  taxation,  but  uniform  taxation  can  be 
establistied.  The  principle  of  uniform  taxation  can  be  reached — uniform 
upon  the  same  classes.  It  is  for  that  reason  that  in  all  the  modern  Con- 
stitutions the  word  "equal"  is  left  out,  and  the  word  "uniform"  is 
retained;  but  the  committee,  after  having  used  the  word  "uniform," 
propose  now  to  add  the  word  "  equal,"  and  leave  it  as  it  was  in  the  old 
Constitution,  and  thus  remand  us  back  to  the  old  troublesome  system. 
There  never  was  a  time  when  a  citizen  could  not  go  before  the  Court 
and  say  that  his  tax  was  unequal.  Now,  as  I  understand  it,  there  are 
but  two  correct  principles  of  taxation— one  is  uniformity,  and  the  other 
is  the  character  of  the  tax  itself.  An  ad  valorem  tax  is  probably  the  best 
and  most  correct  tax  that  can  be  put  upon  property.  The  committee 
should  have  inserted  in  their  report,  after  giving  a  definition  of  taxation, 
after  the  word  "taxation,"  "ad  valorem  on  all  property  subject  to  be 
taxed."  I  notice  in  the  Constitution  of  Georgia,  adopted  about  a  year 
a^o,  that  in  addition  to  uniformity  of  taxation,  there  is  a  clause  pro- 
viding for  an  ad  valorem  tax.  If  the  motion  to  strike  out  and  substitute 
the  old  provision  shall  not  prevail,  I  shall  offer  an  amendment,  to  add, 
that  the  tax  shall  be  ''ad  valorem  on  all  property  proposed  to  be  taxed." 
That,  it  seems  to  me,  is  a  su6Scient  declaration  of  the  principle  of  tax- 
ation. 

Mr.  CROUCH.    I  offer  an  amendment. 

Thb  SECRETARY  read: 

"Section  1.  Taxation  shall  be  equal  and  uniform  throughout  the 
State.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law." 

Mr.  EDGERTON.    That  is  the  old  Constitution. 

The  CHAIRMAN.  The  question  is  on  the  amendment  to  the  amend- 
ment offered  by  the  gentleman  from  Napa,  Mr.  Crouch. 

Mr.  edgerton.    I  accept  the  amendment. 

Thr  CHAIRMAN.  Then  the  question  recurs  on  the  amendment 
offered  by  the  gentleman  from  Sacramento,  Mr.  Edgerton. 

Ma.  HITCHCOCK.     I  offer  an  amendment. 

The  SECRETARY  read : 

"Sectiom  1.  Taxation  shall  be  equal  and  uniform  throughout  the 
State.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law.  Everything  material,  visible,  or 
transferable,  that  has  a  value,  shall  be  considered  property,  for  the  pur- 
pbse  of  taxation." 

Mr.  EDGERTON.    I  arise  to  a  point  of  order.    There  is  no  necessity 
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for  the  amendment.    If  there  is  anything  material  or  viuble  that  has  a 
value,  is  it  not  property. 

tEUABKS  or   H*.   HITCHCOCK. 

'  '  Mb.  HITCHCOCK.  Under  the  old  Constitution  certain  things  were 
exempted  from  taxation,  such  as  mortgages,  because  it  was  decided  that 
they  were  not  property  in  the  meaning  of  the  Constitution.  As  I  under- 
utand  the  word  property,  I  think  it  means  everything  that  has  a  value. 
I  think  every  species  of  property  that  is  owned  by  individuals  should 
bear  its  just  proportion  of  the  expenses  of  government.  As  I  under- 
stand this  form  of  government,  the  people  and  property  should  support 
it.  I  believe  every  man  should  pay  taxes  on  his  bead,  because  we  ar* 
all  equal  before  the  law., 

Mr.  ROLFE.  Would  you  tax  a  man's  head  according  to  its  value, 
also? 

Mb.  HITCHCOCK.  No,  sir.  I  believe  that  all  property  should  assist 
in  supporting  government.  The  idea  that  mortgages  and  notes,  which 
require  more  protection  at  the  hands  of  government  than  any  other  class 
of  property,  should  pay  no  tax,  is  wrong.  The  man  who  owns  lands 
don't  go  into  Court.  It  is  these  promissory  notes  and  mortgages  that 
make  so  much  litigation,  and  which  pay  nothing  in  the  support  of  the 
law.  I  think  every  species  of  property  should  he  corapellea  to  be«r  its 
just  proportion  of  the  burden  of  government.  I  do  not  think  anything 
ought  to  be  exempted.  It  is  urged  that  growing  crops  ought  to  be 
exempted.  I  cannot  see  any  good  reason  for  it.  If  it  has  any  value, 
and  you  can  ascertain  its  value,  I  cannot  see  any  reason  why  it  should 
not  be  taxed. 

Me.  HOWARD.    Have  you  got  any  crop  until  you  cut  it? 

Mb.  HITCHCOCK.  No,  sir;  I  say  where  you  can  ascertain  its 
value,  that  crop  is  a  part  of  the  real  estate,  and  not  personal  property. 

Ma.  ED6ERT0N.     It  is  subject  to  execution  and  attachment. 

Ms.  HITCHCOCK.  It  is  a  part  of  the  real  estate,  and  adds  value  to 
the  real  estate;  in  either  case,  land  with  a  crop  on  it  is  worth  more 
money  than  a  piece  of  land  without  a  crop,  I  think  property  should  be 
assessed  at  its  value.  That  is  the  Question  here,  at  its  value.  If  a  piece 
uf  land,  with  a  crop  on  it,  is  wortn  more  money  than  a  piece  of  land 
without  a  crop  on  it,  I  think  it  should  be  so  aasMsed.  Every  species  of 
property  should  be  assessed  at  its  actual  value,  and  pay  taxes  to  the 
.State  accordingly.  Suppose  I  give  a  mortgage  on  my  house,  and  the 
house  bums  up,  and  the  man  holds  me  for  the  debt ;  the  property  is 
gone,  but  he  holds  the  mortgage,  and  goes  into  Court,  and  if  I  have  any- 
thing he  will  make  me  pay  it,  and  he  will  get  a  judgment  and  hold  it 
over  my  head  until  it  is  satisfied.  Therefore,  I  say  he  should  pay  on 
his  mortgage  while  I  pay  on  my  property.  I  sell  a  man  a  horse,  and 
take  bis  note;  the  horse  dies,  but  still  I  have  the  note,  and  can  make 
him  pay  me.  I  am  protected  in  my  property  by  the  law,  and  I  should 
contribute  to  the  exact  extent  of  my  debt.  Therefore,  I  say,  everything 
that  has  a  value  should  be  taxed. 

BBHABKS  or  MB.  OAPLBS. 

Ma.  CAPLES.  Mr.  Chairman :  I  differ  with  the  gentleman  from  San 
Joaquin.  The  reason  why  is  this :  that  growing  crops  are  not  property 
in  tne  true  sense  of  the  term.  That  growing  crops  are  prospective 
incomes.  If  we  are  going  to  tax  incomes,  then  we  should  pay  taxes  as 
others  do;  but  you  are  not  taxing  incomes;  at  least  you  have  not  here- 
tofore. We  have  been  taxing  property,  and  if  we  adopt  that  principle 
of  taxation,  and  do  not  tax  incomes,  then  we  should  not  make  an  excep- 
tion of  the  farmer,  and  tax  his  income  while  exempting  the  income  of 
other  pursuits.  Now,  the  Assessor  goes  on  the  farm  and  assesses  the 
land  for  what  it  is  worth.  He  assesses  the  house,  and  barn,  and  tools, 
and  all  there  is  upon  it,  and  then,  according  to  this  proposed  prindple 
of  assessing  growing  crops,  he  assesses  the  urmer's  income  too.  That 
would  be  all  right  if  other  incomes  were  assessed;  hut  I  do  protest  to 
selecting  out  the  farmer,  and  imposing  upon  him  an  additional  burden 
of  taxation  which  is  not  imposeci  upon  others.  If  we  are  going  to  dis- 
criminate in  favor  of  any  interests  in  this  State,  I  would  rather  it  would 
be  in  favor  of  the  farmer  than  any  other  interest,  for  the  reason  that  his 
business  success,  his  prosperity,  is  the  prosperity  of  the  whole  State. 
The  business  in  which  he  is  engaged  is  one  upon  which  all  other  busi- 
ness interests  rest.  Now,  Mr.  Chairman,  while  I  claim  no  exemptions 
in  his  favor,  I  do  most  earnestly  protest  against  any  discrimination 
against  him.  And  that  is  exactly  what  the  taxation  of  growing  crops 
means.  It  is  taxing  property,  and  then  taxing  the  farmer's  income.  It 
is  unjust.    It  is  an  unjust  discrimination. 

Tub  CHAIRMAN.  The  question  is  on  the  amendment  of  Mr.  Hitch- 
cock. 

Lost. 

Thb  CHAIRMAN.  Thequestion  is  on  the  amendment  oflTered  by  the 
gentleman  from  Sacramento,  Mr.  Edgerton. 

SrRBCH  or  MB.   rBBBMAM. 

M  B.  FREEMAN.  Mr.  Chairman :  The  first  two  sections  of  the  report 
of  the  committee  deal  with  two  separate  subjects — subjects  which  are 
separate  in  the  report,  and  which  ought  to  be  separate  in  their  consider- 
ation here.  Early  in  the  day  the  Chairman  of  the  committee  proptMed 
to  strike  out  the  first  section,  and  insert  in  Its  place  the  old  Constitution, 
that  taxation  shall  be  equal  and  uniform  throughout  this  State.  It 
seems  to  me  that  those  words  ought  to  be  inserted  there.  And  if  his 
amendment  had  been  permittedTo  stand,  I  should  have  voted  for  it; 
for,  sir,  I  know  that  one  of  the  objects  of  a  general  principle  of  taxation 
should  be  equal  and  uniform  taxation  throughout  the  Stat^.  And  if  we 
have  failed  to  realize  equality  and  uniformity  in  taxation,  or  if  we  shall 
in  future  fail  to  realize  it,  still  it  is  something  which,  like  perfection, 
should  be  striven  after.  But  now  the  gentleman  has  accepted,  as  a  part 
of  his  amendment,  the  subject-matter  which  is  treated  in  section  two  of 
the  report,  that  all  property  shall  be  taxed  in  proportion  to  its  value,  to 


be  ascertained  as  directed  by  law.  I  hope  this  amendment  will  now  be 
voted  down;  first,  because  it  introduces  now  into  this  section  a  subject 
which  the  Convention  has  not  been  considering,  but  a  subject-matter 
which  is  to  be  determined  in  the  second  section.  Upon  the  first  propo- 
sUion,  that  taxation  should  be  equal  and  uniform  throughuut  the  Slate, 
we  have  attempted  to  agree.  'That  ought  to  be  the  first  question  that 
should  come  before  the  Convention  for  its  consideration.  But  that 
amendment  embraces  more  than  this  proposition.  It  embraces  a  propo- 
sition upon  which  I  do  not  think  this  Convention  is  likely  to  agreis.  It 
that  is  adopted,  credits  cannot  be  taxed,  under  the  decision  of  the  Su- 
preme Court  of  the  State.  I  hope  the  amendment  in  its  present  form 
will  be  voted  down,  and  if  it  is,  I  shall  then  ask  to  propose  an 
amendment  in  the  words  offered  by  the  gentleman  from  Sacramento, 
that  "taxation  shall  be  equal  and  uniform  throughout  the  State." 

BKHABXa  or  MB.   BALE. 

Mb.  hale.  Mr.  Chairman:  I  am  sorry  the  gentleman  accepted  the 
amendment.  I  am  aornr  for  the  reasons  suggested  by  the  gentleman 
from  Sacramento,  Mr.  Freeman.  The  subjects  sre  not  the  same.  The 
first  proposition  contained  is  simply  the  broad  declaration  that  taxation 
shall  be  equal  and  unifonn  throughout  the  State.  It  is  a  distinct  and 
separate  proposition.  It  stands  alone.  The  next  subject  treated  of  is 
declaratory  of  the  class  of  property  that  shall  be  subject  to  taxation.  I 
was  in  hopes  that  the  committee  would  deal  with  these  subjects  sepa- 
rately. I  will  state  why.  To  the  second  section,  which  deals  with  the 
question  of  property,  and  the  definition  of  the  word,  a  proposition  has 
been  made  and  considered.  It  is  not  my  own,  sir;  it  was  one  that  was 
presented  by  a  gentleman  who  is  out  of  the  city  to-day.  That  deals 
with  the  question  of  property,  and  contains  the  substance  of  the  amend- 
ment offered  by  the  gentleman  from  Napa,  Mr.  Crouch,  with  the  quali- 
fication. That  qualification  deals  with  the  question  of  indebtedness, 
evidences  of  debt,  growing  crops,  property  of  the  United  States,  property 
belonging  to  this  State,  and  property  exempt  from  taxation  by  the  law's 
of  the  United  States.  It  amount^  to  the  definition  of  what  property 
shall  be  subject  to  taxation.  It  seems  to  me  these  subjects  should  tie 
treated  of  in  separate  sections.  It  seems  to  me  the  Chairman  has  yery 
properly  treated  these  subjects  as  separate  matters.  We  an  all  agreed 
that  taxation  shall  be  uniform,  but  we  are  not  all  agreed  as  to  what 
property  shall  be  taxed,  and  that  question  is  not  receiving  the  attention 
which  Its  importance  demands ;  by  the  report  it  was  made  a  special  and 
distinct  section.  In  the  old  Constitution  the  whole  subject  is  dealt  with 
in  one  section.  It  seems  to  me  better,  therefore,  in  the  interest  of  sim- 
plicity, to  keep  the  matter  separate.  I  hope,  therefore,  that  this  matter 
will  all  be  voted  down. 

Mb.  edgerton.  Mr.  Chairman:  I  desire  to  say,  as  far  as  the 
report  of  the  committee  is  concerned,  that  there  was  barely  a  migority 
of  the  committee  in  favor  of  any  particular  proposition,  with  two  or 
three  exceptions.  Now,  I  have  always  been  in  favor  of  adhering  to  the 
existing  Constitution  as  far  as  pcwsible,  and  upon  this  matter  of  taxation, 
in  my  opinion,  the  system  existing  in  this  State  to-day,  under  the 
decision  of  the  Supreme  Court  in  the  Hibemia  Bank  cases,  is  an  emi- 
nently wise,  and  just,  and  judicious  system.  Now,  the  existing  section 
was  taken  from  the  old  Constitution  of  Texas — the  Constitution  of 
eighteen  hundred  and  forty-five — which  Constitution  has  been  imported 
down  through  various  States,  since.  It  is  all  in  one  section.  I  had 
supposed  that  the  Convention  desired  to  have  this  all  in  one  section. 
However,  it  is  immaterial  to  me. 

Mb.  HALE.  It  is  evident  that  the  Convention  cannot  deal  with  it 
properly  in  that  way. 

Mb.  edgerton.  It  was  ray  impression  that  it  was  better  to  deal 
with  it  as  one  section,  and  that  is  the  reason  why  I  accepted  the  amend- 
ment. In  reply  to  the  gentleman  from  Los  Angeles,  Mr.  Howard,  I  do 
not  think  that  his  authority — Mr.  Walker — is  very  good  authority  upon 
the  subject  of  taxation.  I  will  be  able  to  give  him  two  or  three  authori- 
ties to  one  on  that  propositio;!. 

BKMABES  or  MB.  SHAPTEB. 

Mb.  SHAFTER.  Mr.  Chairman:  I  hope  the  section  will  be  allowed 
to  stand  just  as  it  is.  Some  allusions  have  been  made  here  to  the  last 
psrt  of  a  section  because  it  includes  growing  crops  and  other  property. 
Well,  the  same  objection  holds  good  as  to  that  part  of  the  section  that 
taxation  shall  be  equal  and  uniform,  and  then  exempting  property  from 
taxation.  If  you  exempt  half  the  property,  it  is  not  equal  and  uniform. 
If  growing  crops  are  exempted  from  taxation  it  destroys  the  doctrine  of 
equality.  Equal  and  uniform  taxation  will  include  all  property.  The 
last  half  of  the  section  points  out  the  way  property  is  to  be  taxed.  We 
want  a  system  of  taxation  that  throws  the  burden  on  all  property  alil^e 
and  taxes  no  property  twice.  It  seems  to  be  necessary  to  except  grow- 
ing crops  from  the  operation  of  the  assessment.  It  seems  to  be  necessary 
to  do  it.  I  do  not  like  to  have  growing  crops  taxed  specifically.  They 
belong  as  a  part  of  the  real  estate,  and  ought  to  be  considered  as  a  part 
of  the  value  of  the  land  in  all  cases.  They  ought  not  to  be  assnsed 
separately,  for  they  are  not  separate  property.  They  belong  as  a  part  of 
the  land,  and  should  be  so  assessed. 

Thb  CHAIRMAN.  The  question  is  on  the  amendmentof  the  gentle- 
man from  Sacramento,  Mr.  Edgerton. 

Division  being  called  for,  the  committee  divided,  and  the  vole  stood : 
ayes,  33;  noes,  40. 

Tax  CHAIRMAN.  No  quorum  voting.  There  is  evidently  •  quonini 
present,  and  I  will  put  the  question  again. 

The  committed  divided  a^in,  and  Uie  amendment  was  lost:  ayes,  27; 
noes,  51. 

Mb.  barton.    I  offer  a  substitute. 

Thb  SECRETARY  read : 

"Taxation  shall  he  equal  throughout  the  State;  all  property  shall  be 
taxed  according  to  its  real  value,  and  the  word  '  property '  is  hereby 
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declared  to  include  all  moneys,  bonds,  mortgages,  credits,  stocks,  dues, 
and  franchises,  ererythinz  having  a  private  ownership,  real,  personal, 
and  mixed,  taxing  all  lands  of  equal  capacity  equally,  taxing  improve- 
ments separately,  exempting  therefrom  growinz  crops,  property  belong- 
ing to  the  United  States  or  to  this  State;  and  the  Legislature  shall  fix  a 
day  for  the  listing  of  all  property  within  this  State,  and  shall  authorise 
the  levying  and  collecting  oi  all  taxes  by  a  general  law." 

Ms.  FBEEHAK.    I  oner  an  amendment  to  the  amendment. 

The  SECBETART  read : 

"  Strike  out  the  whole  thereof,  and  insert  the  words  '  taxation  shall  be 
equal  and  uniform  throughout  the  State.'" 

Tbb  CHAIRMAIT.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  substitute. 

Adopted. 

Tbk  CHAIRMAK.    The  question  is  on  the  amendment  as  amended. 

Mb.  EAGON.    I  offer  an  amendment. 

Tea  SECRETARY  read: 

"Taxation  shall  be  eaual  and  uniform  throughout  the  State.  All 
property  in  this  State  shall  be  taxed  in  proportion  to  its  value,  U>  be  ascer- 
tained as  directed  by  law,  and  all  mortgages  and  other  evidences  of 
indebtedness,  secured  by  a  lien  on  real  e^ate,  shall  be  considered  as 
property  for  the  purpose  of  taxation." 

Lost. 

The  CHAIRMAK.  The  question  is  on  the  original  amendment  as 
amended  by  the  amendment  of  the  gentleman  from  Sacramento,  Mr. 
Freeman. 

The  committee  divided,  and  the  amendment  as  amended  was  adopted : 
ayes,  it;  noes,  21. 

The  CHAIRMAN'.    Ko  further  amendments  are  in  order. 

Ma.  BARTOK.    What  disposition  was  made  of  my  substitute T 

Tax  CHAIRMAN.  The  committee  adopted  an  amenament  to  the 
substitute.    The  Secretary  will  read  section  two. 

Mr.  BARTOK.  I  desire  to  inquire  if  the  amendment  just  passed  is 
an  amendment  to  my  8ubstitut«? 

The  chairman.  Yes,  sir;  an  amendment  to  your  substitute,  and 
the  contmittee  adopted  it 

The  SECRETARY  read  section  two. 

Sec.  2.  All  property,  including  franchises,  capital  stock  of  corpora- 
tions or  joint  stock  associations,  and  solvent  debts,  deducting  therefrom 
debts  due  to  bona  fide  residents  of  the  State,  and  excluding  growing 
crops,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  property  belonging  to  the  United  States,  or  to  this 
State,  or  any  municipality  thereof,  and  all  property  and  the  proceeds 
thereof  which  is  used  exclusively. 

Mb.  hale.  I  offer  a  substitute  for  section  two.  It  is  not  mine.  It 
is  one  known  to  many  members  as  the  Bo^  proposition.  I  present  it 
at  his  request,  and  would  like  to  have  it  printed  in  the  Journal. 

The  SECRETARY  read: 

"Sec.  2.  All  property  within  this  State,  including  franchises,  and  the 
capital  stock  of  corporations,  shall  be  taxed  in  proportion  to  its  value; 
provided,  alwaya,  that  no  tax  shall  be  imposed  on  growing  crops,  debts, 
evidences  of  debt,  private  property  exempt  from  taxation  by  the  laws 
of  the  United  States,  property  belonging  to  the  United  States,  or  to  this 
State,  or  any  municipality  thereof.  No  deduction  s|}all  be  made  from 
the  assessed  value  of  property  on  account  of  any  debt  or  debts  owing  by 
the  owner  or  owners  of  such  property,  but  such  debtor  or  debtors  shall, 
upon  payment  of  such  indebtedness,  be  entitled  to  retain  therefrom  a 
sum,  with  interest  thereon  at  the  same  rate  borne  by  such  indebtedness. 
to  be  computed  from  the  time  or  times  of  the  tax  payments  which  shall 
/  equal  the  amount  of  taxes  which  may  have  been  paid  by  such  debtor  or 
debtors,  during  the  existence  of  said  indebtedness,  upon  property  of 
like  amount  in  value  of  said  indebtedness;  provided,  further,  thiLt  if 
any  such  indebtedness  shall  be  paid  by  any  such,  debtor  or  debtors  after 
assessment  and  before  the  tax  levy,  the  amount  of  such  levy  for  that 
year  may4ikewise  be  retained  by  such  debtor  or  debtors,  and  shall  be 
computed  according  to  the  tax  levy  for  the  preceding  year." 

Mb.  HUESTIS.  I  offer  the  following  as  a  sulwtitute  for  the  proposi- 
tion of  Judge  Hale. 

The  SECRETARY  read : 

"All  property  in  this  State,  including  franchises,  capital  stock  of  cor- 
porations or  joint  stock  associations,  and  solvent  debts,  excepting  growing 
crops,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  property  oelonging  to  the  United  States,  or  to  this 
State,  or  any  county,  city  and  county,  city,  or  municipality  thereof,  and 
including  all  property,  real  and  personal,  belonging  to  and  devoted  to 
public  use  in  all  public  school  districts  and  departments  in  this  State, 
shall  be  taxed  in  proportion  to  its  cash  value,  to  be  ascertained  as  directed 
by  law.  A  mortgage,  deed  of  trust,  contract,  or  other  obligatioq,  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  an  interest  in  the  property  affected 
thereby.  Except  as  to  railroads  and  other  quasi-public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the  property  affected  by  such 
mortgage,  deed  of  trust,  contract,  or  obligation,  less  the  value  of  such 
security,  shall  be  assessed  and  taxed  to  the  owner  of  the  property,  and 
the  value  of  such  security  shall  be  assessed  and  taxed  to  the  owner  thereof 
in  the  county,  or  city  and  county,  in  which  the  property  affected  thereby 
is  situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property  and 
security  respectively,  and  may  be  paid  by  either  party,  or  his  'successor, 
to  such  security;  if  paid  by  the  owner  of  the  security  or  his  successor, 
the  tax  so  levied  upon  the  property  affected  thereby  shall  become  a  part 
of  the  debt  so  secured.  If  the  owner  of  the  property  or  his  successor 
shall  pay  the  tax  so  levied  on  such  security,  it  shall  constitute  a  pay- 
ment thereon,  and,  to  the  extent  of  such  payment,  a  full  discharge 
thereof. '  And  in  respect  to  all  other  solvent  debts,  there  shall  be  no 
reduction  made,  as  herein  provided,  from  the  full  cash  value  of  all  prop- 
erty of  the  debtor  or  debtors  owing  the  same,  on  account  of  such  debt 


or  debts;  but  he  or  they  shall,  on  payment  thereof,  be  entitled  to  retain 
therefrom  a  sum,  with  interest  thereon  at  the  same  rate  borne  by  said 
indebtedness,  to  be  computed  from  the  time  or  times  of  the  tax  pay- 
ments, which  shall  equal  the  amount  of  taxes  which  may  have  been 
paid  by  such  debtor  or  debtors  during  the  existence  of  such  indsbted- 
ness,  upon  property  of  like  amount  in  value  of  said  indebtedness;  pro- 
vided, if  any  indebtedness  shall  be  paid  by  any  such  debtor  or  debtors 
after  assessment  and  before  the  tax  levy,  the  amount  of  such  levy,  for 
that  year,  may  likewese  be  retained  by  him  or  them,  and  shall  be  com- 
puted according  to  the  tax  levy  for  the  preceding  year. 

BPEECH  or  ME.  BCISTIS. 

Me.  HUESTIS.  Mr.  Chairman:  Whether  secured  or  not,  solvent 
debts  should  be  taxed,  because  tbey  are  property  in  law  and  in  fact. 
This  is  abundantly  proven  by  the  fact  that  they  may  be  sold  and  trans- 
ferred, and  the  purcnaser  becomes  the  absolute  owner,  and  is  entitled  to 
collect  and  retain  the  amount  due  on  them.  He  must  also  by  statute 
sue  in  his  own  name,  and  this,  too,  whether  the  demand  is  on  a  note  or 
an  account,  or  even  an  unliquidated  claim  for  damages.  At  his  death  all 
solvent,  and  for  that  matter  all  debts  of  whatever  kind  or  nature,  pass  to 
his  executor  or  administrator,  and,  after  payment  of  debts,  go  to  his  heiis 
or  devisees.  In  bankruptcy  proceedings,  tney  pass  to  the  assignee ;  and 
they  may  also  be  levied  upon  and  sold  on  execution ;  and  they  are  also 
made  the  subject  of  larceny.  It  will  thus  be  seen,  Mr.  President,  that 
money  secured  by  mortgage  and  solvent  debts  are  rationally  enough 
considered  and  treated  as  property  in  every  sense  of  the  word  by  the 
statutory  law  of  this  State.  Strange  as  it  does  seem,  the  only  purpose 
for  which  they  are  not  considered  property  is  that  of  taxation.  Is  this 
just,  or  even  noliticT  I  think  not.  And  when  we  take  into  consider- 
ation another  fact,  which  is,  that  money  secured  by  mortgage  (and  other 
liens)  and  solvent  debts,  are  entitled  to  and  receive  the  same  protection 
that  surrounds  other  kinds  of  property,  I  cannot  for  the  life  of  me  dis- 
cover how,  either  in  reason  or  justice,  it  can  be  held  that  these  species  of 
property  should  be  exempt  from  bearing  their  proportional  part  of 
the  burden  of  supporting  the  government  oy  which  they  are  protected; 
and  that,  too,  Mr.  Chairman,  in  the  plain  palpable  violation  of  that 
provisiou  of  our  present  Constitution,  which  declares  that  "  taxation 
shall  be  ecjual  and  uniform." 

It  is  plain,  it  seems  to  me,  that  solvent  debts,  whether  secured  or  not, 
are,  within  the  meaning  of  both  the  statutory  and  organic  law  of  the 
State,  and  also  in  the  very  nature  of  things,  property,  and  that  being 
property,  and  as  such  protected  by  the  law,  should  be  taxed  as  other 
property  is  taxed.  And  why  are  they  not  so  taxed?  The  answer  is: 
Because  the  Supreme  Coart  has  so  construed  the  languaj^  of  the  Consti- 
tution as  to  decide  that  solvent  debts  are  not  property,  within  the  mean- 
ing of  that  instrument  If  the  language  of  the  Constitution  bad  been 
so  plain  and  unequivocal  as  to  leave  no  chance  for  such  a  construction, 
all  solvent  debts  would  be  taxable  to-da^.  And  I  submit,  Mr.  Chair- 
man, that  it  is  the  imperative  duty  of  this  Convention  to  fivme  a  Con- 
stitution of  that  kind;  one  which  it  will  not  be  possible  to  misconstrue 
on  this  point;  a  Constitution  that  declares,  in  unmistakable  terms,  that 
solvent  debts,  whether  secured  by  mortgage  or  not,  are  property,  and 
shall  be  taxed.  But  it  is  argued  \>y  some  that  taxing  solvent  debts  is 
double  taxation.  I  answer,  tnat  while  the  taxation  of  solvent  debts,  as 
heretofore  managed,  may  have  resulted  in  double  taxation  in  some  cases, 
yet  that  is  not  a  necessary  or  inevitable  result;  in  other  words,  I  believe 
it  to  be  possible  to  tax  solvent  debts  in  such  a  manner  that  it  will  not 
result  in  double  taxation. 

Mr.  Chairman,  I  hold  it  to  be  a  correct  principle  'that  taxation  should 
be  so  laid  that  each  and  every  citizen  shall  bear  such  part  of  the  public 
burdens  necessary  for  the  maintenance  of  government,  as  is  proportion- 
ate to  his  property  protected  by  the  State.  For  the  purposes  of  taxation 
I  do  not  regard  growing  crops  as  property  distinct  from  the  land,  and 
am  opposed  to  taxing  the  same.  With  this  qualification,  and  the 
exemption  authorized  by  State  and  National  laws,  I  am  decidedly  in 
favor  of  the  equal  taxation  of  all  property.  This  renders  necessary  such 
a  revision  of  our  revenue  laws  as  will  secure  an  impartial  assessment 
of  the  value  of  all  property,  to  the  end  that  large  estates  as  well  as 
small  shall  be  compelled  to  bear  their  full  and  fair  proportion  of  the 
public  expenses.  It  also  renders  necessary  the  taxation  of  money 
secured  by  mortgage,  or  other  liens,  and  the  taxation  of  all  solvent 
debts.  This  species  of  property  is  tangible  in  law,  and  calls  for  protec- 
tion which  the  State  insures,  at  whatever  cost,  and  therefore  it  is  but 
just  and  reasonable  that  it  should  be  equally  taxed  with  other 
property. 

These,  Mr.  Chairman,  briefly  stated,  are  the  views  and  principles 
involved  in  this  question  of  taxation,  by  which  I  was  actuated,  before  I 
was  elected  to  a  seat  in  this  honorable  body ;  and  these  are  the  views 
and  principles  which  I  to-day  entertain  and  advocate  for  adoption  by 
this  Convention.  Let  these  principles  be  engrafted  in  the  organic  law, 
and  invest  the  legislative  branch  of  the  government  with  the  power  to 
provide  such  legislation  as  may  be  necessary  to  avoid  double  taxation, 
and  to  provide  such  methods  of  equalization,  and  the  establishment  of 
such  equitable  rules  and  regulations  governing  assessments,  and  the 
classification  of  property,  as  experience  may  prove  to  be  necessary  and 
expedient,  and  we  will  have  done  a  much  needed  act  of  justice  to  the 
people  of  this  commonwealth.  Now,  sir,  one  of  the  principal  point<< 
involved  in  the  consideration  of  the  report  of  the  Committee  on  Rev- 
enue and  Taxation,  reduced  to  the  form  of  a  question,  is :  Should  solvent 
debts,  including  money  secured  by  mortgage,  and  other  liens,  be  taxed ; 
and  to  whom  should  this  species  of  property  be  taxedT  As  already 
intimated,  I  unhesitatingly  answer  that  this  species  of  property  should 
be  taxed,  and  in  effect  to  the  creditor,  or  mortgagee,  as  tne  case  may  be. 
To  prove  this  let  us  examine  the  question  somewhat  critically.  It  is  an 
axiom  in  government,  that  every  species  of  private  property  should  be 
taxed.    And  as  money  is  property,  in  the  ordinary  acceptation,  it  fol- 
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lowB  that  the  tax  should  1*^  bold  of  this  primsrily.  But,  says  the 
mortgagee,  there  is  a  stipulation  in  the  moiigitfp  to  the  effect  that  the 
mortgagor  shall  pay  the  taxes  on  the  money  so  aemred.  Now,  Mr. 
Chairman,  this  doubtless  would  satisfy  the  State,  but,  sir,  is  it  jotT  la 
it  equitable?  In  the  case  just  mentioned,  I  contend  that  the  mortgagee 
,  has  not  borne  his  just  proportion  of  the  burden  of  taxation ;  he  has 
merely  extracted  from  the  unfortunate  borrower  more  interest.  In  no 
ciyilized  State  should  such  a  monstrous  wrong  be  permitted  to  exist 
under  the  sanction  of  law;  for,  sir,  it  must  inevitably  lead  to  c^nse- 
quenoes  of  the  moet  serious  character.  Mr.  Chairman,  while  I  am  a 
firm  believer  in  the  rights  of  capital,  and  would  lay  no  obstruction  in 
the  way  of  its  accumulation  and  its  full  and  free  development  by  all 
honoraole  and  legitimate  means,  yet,  sir,  I  am  also  a  sympathizer  with 
those  whose  necessities  have  made  them  borrowers,  ana  I  am  impressed 
with  the  criminal  folly  evinced  by  some  speakers  and  writers  upon  the 
subject  now  under  consideration,  whose  prominent,  and  I  may  sa^  sole 
endeavors,  have  seemingly  been  put  forth  with  the  view  of  conciliating 
capital  only.  There  is  no  good  and  valid  reason  why  the  money  of  the 
wealthy  usurer  should  not  be  taxed  primarily,  in  support  of  the  govern- 
ment which  insures  him  in  the  protection  of  bis  ill-gotten  gains.  Every 
other  species  of  property  is  liable  to  this  intlexible  rule,  and  why  solv- 
ent debts  and  money  secured  by  mortgage  or  other  liens  should  be 
exempt,  1  contend  has  never  been  clearly  demonstrated. 

But,  Mr.  Chairman,  one  of  the  moet  fruitful  sources  in  assisting  and 
forwarding  the  sophistry  of  the  mortgagee,  is  the  tax  on  land.  Taking 
what  to  him  is  a  seeming  advantage  of  this  position,  he  says,  "if  the 
land  is  taxed  the  mortgage  should  not  be,  for  it  is  evidently  double  tax- 
ation." This  is  his  fallacy,  and  at  one  bound  he  leaps  to  an  erroneous 
conclusion.  He  assumes  double  taxation,  and  with  a  self-consciousnesa, 
which  he  never  forgets,  says,  "  the  mortgage  should  be  exempL"  Well, 
sir,  for  the  sake  of  argument,  admitting  it  to  be  so,  which  I  deny,  who,  1 
ask,  should  bear  the  tax?  Has  not  that  land  been  secured  to  him,  the 
mortgagee,  by  an  instrument  in  writing,  the  tenor  of  which  debars  all 
■  others  from  trespassing  on  his  rights,  to  which  the  Courts  yield  a  specific, 
complete,  and  unquestioning  deference?  And  in  the  event  of  a  failure 
upon  the  part  of  the  mortgagor  to  fulfill  his  obligation,  proceed  to  fore- 
close and  Bell,  the  expenses  or  the  foreclosure  and  sale  coming  out  of  the 
mortgaged  estate.  And  for  all  this  protection  the  mortgagee  pays  not 
one  cent  in  taxes. 

To  confirm  this  (the  creditors'  views),  the  Supreme  Court  has  been 
invoked,  and  its  decision,  in  conformity  with  the  Constitution  of  the 
State,  has  been  against  the  taxing  of  lands  and  mortgages  in  this  double 
sense,  adroitly  ignoring  the  main  issue, which  is,  "Should  solvent  debts, 
including  those  secured  by  mortgage,  be  taxed?"  The  fallacy  becomes 
instantly  apparent  when  the  issues  are  separated.  The  question  not 
being  as  presented  for  the  consideration  of  the  Court,  namely, "  The  tax- 
ation of  lands  and  mortgages,"  but  "  Should  money  secured  by  mortgage 
not  bear  its  proportion  as  wealth  or  property  in  relation  to  the  taxes?" 
I  concede,  sir,  that  with  the  question  as  presented,  the  Court  could  not 
do  otherwise;  but  this  decision,  far  from  being  an  injury,  is  a  staff  to 
lean  upon,  and  a  light  in  the  darkness  which  surrounds  the  solution  of 
the  question  now  at  issue.  For  in  all  this,  we  see  no  release  from  pay- 
ing taxes  by  the  mortgagee;  but,  upon  the  contrary,  it  becomes  apparent 
that  he  should  be  taxM  directly.  The  land  has  not  changed  its  intrinsic 
character  by  becoming  a  collateral  security  to  the  mortgagee,  as  the  land 
is  taxed  at  present  to  its  full  cash  value,  according  to  the  schedule  of  the 
Assessor,  without  deducting  the  incumbrance  for  which  it  becomes  secu- 
rity. If,  therefore,  the  land,  for  State  purposes,  does  not  increase  or 
diminish  in  value,  %nd  the  incumbrance  resting  solely  with  the  mort- 
gagor, it  clearly  follows  that  the  mortage  is  an  independent  issue  above 
ana  beyond  the  land,  drawing  a  specific  profit  to  the  mortgagee,  and  as 
a  logical  result,  should  be  taxed  directly  to  him.  The  postulate  then  is 
reduced  to  this  form :  "  Tax  mortgages  directly  to  the  mortgagee,  and 
cast  upon  him  the  burden  of  taxes  thereon." 

Mr.  Chairman,  this  question  of  the  taxation  of  mortgages  and 
solvent  debts  has  again  been  made  the  subject  of  a  recent  diatribe  in 
a  late  issue  of  the  Record-Union,  a  newspaper  of  undoubted  respecta- 
bility and  influence,  published  in  this  city;  and  that  paper,  to  assist  it, 
has  called  in  the  services  of  Professor  Sturtevanl,  a  good  old  Knicker- 
bocker, I  believe,  but  who,  doubtless,  has  an  eye  to  the  accumulation  of 
money  by  the  aeration  of  untaxed  mortgages : 

"taxation  or  hoktoaoxs. 

"Several  resolutions  have  been  introduced  providing  for  the  taxation 
of  mortgages.  These  are  all  propositions  looking  to  the  establishment 
of  double  taxation,  and  they  should  be  killed  in  committee.  A  pro- 
vision to  the  effect  that  all  property  shall  be  taxed  does  not  involve  the 
assumption  that  any  property  should  be  taxed  more  than  once,  yet 
nothing  can  be  clearer  than  that  if  mortgages  are  taxed  one  piece  of 
•roperty  must  pay  double  taxes.  The  case  has  been  clearly  put  by 
'rofessor  Sturtevant  in  his  recent  treaties  on  '  Economics.'  He  supposes 
the  case  of  a  loan  of  one  hundred  thousand  dollars  in  gold,  and  pro- 
ceeds: 'The  question  is  certainly  a  fair  one,  how  the  transaction  should 
affect  the  two  parties  in  respect  to  their  liability  to  taxation.  By  the 
laws  of  some  of  the  States  the  Tax  Assessor  disregards  the  transaction 
entirely ;  he  estimates  the  property  of  the  debtor  j  ust  as  if  the  debt  did 
not  exist,  and  the  property  of  the  creditor  as  though  the  gold  was  still  in 
his  hands.  It  is  only  necessary  thus  to  state  the  case  to  convince  any 
candid  mind  of  the  unreasonableness  of  the  law.  That  it«m  of  one 
hundred  thousand  dollars  is  doubled  in  the  assessment,  and  twice 
taxed.  A  State  that  makes  out  its  tax  lists  on  that  principle  estimates 
the  property  of  the  people  of  the  State  at  an  amount  immensely  greater 
than  it  is  in  truth.  Such  an  assessment  is  a  delusion,  and  a  tax  levied 
upon  it  is  a  public  oppression.  It  would  be  easy  to  show  that,  if  taxes 
are  assessed  on  this  principle,  the  same  property  is  not  only  liable,  as  in 
the  case  above  given,  to  be  reckoned  twice  over,  but  to  be  repeated  any 
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number  of  times.  It  is  wonderful  that  any  legislator  should  fail  to 
notice  the  bald  injustice  of  such  a  system  of  taxation. 

"The  real  cause  of  controversy  in  this  subject  is  as  to  who  shall  pay  the 
tax — the  debtor  or  the  creditor.  The  debtor  is  anxious  to  escape  the 
'  bnrdea.  The  creditor  insists  that  he  ought  not  to  be  made  to  pay  for 
what  another  ia  enjoying  the  use  of.  The  opinion  of  economists  has 
usually  been  that  it  is  iDapossible  to  prevent  the  debtor  from  payine  the 
tax,  since  the  creditor  will  make  it  a  condition  of  the  loan.  Professor 
Sturtevant,  while  holding  that  the  creditor  ought  to  pay  the  tax,  since 
the  ultimate  disposition  of  the  property  rests  in  him,  has  the  following 
suggestions:  'If  the  person  in  whose  name  any  taxable  property 
stands  is  required  to  make  an  exhibit  of  his  property,  he  will,  of  course, 
for  his  own  protection,  make  known  any  indebtedness  which  eaa  be 
offset  to  it.  Let  him  also  be  required  to  give  the  creditor's  name  and 
residence.  Let  the  neglect  of  the  creditor  to  pay  the  ttt  work  a  for- 
feiture of  his  claim  against  the  debtor;  in  which  case,  the  debtor  being 
released  from  his  obligation  to  pay  the  debt,  shall  become  liable  for  the 
tax.  The  effect  of  such  a  law  would  doubtless  be,  that  in  the  original 
contract  for  the  loan  the  debtor  would  agree  to  pay  the  tax,  as  a  part  of 
the  consideration  for  the  use  of  the  money.  In  such  a  case  the  property 
of  the  borrower  would  be  estimated  without  reference  to  the  debt,  an<l 
the  creditor  would  be  unknown  in  the  assessment,  and  would  simply 
receive  a  lower  rate  of  interest  on  account  of  his  exemption  from  taxa- 
tion. This  arrangement,  so  perfectly  equitable,  between  the  parties, 
would  secure  to  the  State  precisely  the  amount  of  revenue  to  wnich  it 
was  entitled.'  We  recommend  these  ideas  to  the  attention  of  the  Con- 
vention, and  especially  to  those  delegates  who  think  that  property  can 
be  taxed  iu  more  than  one  place  without  the  perpetration  of  injustice. 
The  most  curious  circumstance  in  this  connection  is  that  the  men  who 
demand  the  taxation  of  mortgages  are  also  the  men  who  oppose  the  tax- 
ation of  gr<^ing  crops." 

It  will  be  seen,  Mr.  Chairman,  that  the  principal  argument  here  pre- 
sented is  the  old,  frayed,  feeble,  and  battered  one,  namely :  the  fear  of 
double  taxation.  Is  it  not  a  little  marvelous,  sir,  that  this  fear  has  only 
haunted  the  defenders  of  the  innocent  and  defenseless  creditor,  while 
the  mortgagor  and  his  friends  are  never  overcome  by  the  same  scruples? 
The  one  hundred  thousand  dollars  mentioned  in  the  article  I  have  read 
has  only  to  be  invested  In  a  loan  on  real  estate  and  secured  by  mortgage, 
to  exempt  its  holder  from  the  onus  of  the  Assessor  and  Tax  Collector.  Is 
not  that  the  logical  sequence  of  his  proposition?  To  what  other  conclu- 
sion can  we  arrive?  It  is  clearly  apparent  in  the  learned  Professor's 
mind  that  the  one  hundred  thousand  dollars  should  be  taxed,  yet  his 
mental  strabismus  never  permits  him  to  see  any  other  party  to  exempt 
than  the  poor  defenseless  creditor. 

But,  sir,  a  little  further  on,  in  the  article  to  which  I  have  referred,  its 
author  says :  "  The  creditor  insists  that  be  ought  not  to  be  made  to  pay 
for  what  another  is  enjoying  the  use  of."  How,  I  submit  to  the  enlight- 
ened judgment  of  the  representatives  of  the  people,  whom  I  now  have 
the  honor  of  addressing,  that  this  is  only  another  phase  of  the  artful 
sophistry  used  in  shielding  the  creditor  from  bearing  his  just  measure  of 
the  public  burdens.  Why,  gentlemen,  do  we  not  all  well  know  that  the 
creditor  class  has  been  clad  in  a  coat  of  mail,  as  impenetrable  as  the  hide 
of  a  crocodile,  and  any  measure  having  in  view  the  equalization  of  taxes 
has  been  frowned  down,  and  enveloped  in  a  nebulous  obscurity  by  the 
sycophantic  servility  of  those  who  ought  to  defend  the  principles  of  equal 
taxation. 

The  proposition  I  have  just  quoted,  to  wit :  "  The  creditor  insists  that 
he  ought  not  to  be  made  to  pay  for  what  another  is  enjoying  the  use  of," 
is,  as  applied,  altogether  illogical,  since,  as  here  invoked,  it  can  be  made 
equally  applicable  to  any  other  transaction  in  business,  and  with  as  equal 
a  regard  for  correct  reasoning  as  In  the  present  case.  For,  when  in  any 
case  property  is  purchased  on  credit,  it  can  be  said,  with  equal  justice, 
that  the  purchaser  enjoys  the  property  of  another ;  and,  as  a  conse- 
quence, if  the  reasoning  of  the  proposition  just  cited  is  good,  the  seller 
should  be  exempt  from  taxation.  Mr.  Chairman,  the  mev  statement 
of  the  proposition  prostrates  itself,  and  its  fallacy  grows  thinner  the 
more  it  is  watered. 

But,  Mr.  Chairman,  it  is  a  common  and  prominent  objection  frequently 
urged  against  the  foregoing  plan  of  distributing  the  burdens  of  taxation, 
that  as  a  resultant,  the  revenues  of  the  government  necessary  for  its  sup- 
port, and  which  must  of  necessity  be  derived  from  taxation  on  property, 
will  be  measurably  if  not  fatally  impaired ;  that  they  will  be  so  impaired, 
on  account,  as  it  is  said,  of  granting  to  the  debtor  classes  a  credit  or  rebate 
of  the  sum  of  their  debts  irom  the  total  value  of  their  mortgaged  prop- 
erties and  charging  the  sum  of  such  rebate  over  to  the  creditor  or  mort- 
gage classes,  for  the  purposes  of  taxation ;  that  in  effect  this  works  as 
against  the  government  a  surrender  of  its  lien  on  property  as  a  security 
for  the  prompt  payment  of  the  taxes  levied  thereon,  and  accepts,  in 
exchange,  only  the  personal  responsibility  therefor  of  the  creditor  classes, 
who,  by  reason  of  non-residence  or  other  causes,  may  be  beyond  reach  of 
the  Tax  Collector,  or  even  if  within  reach,  may  be  practically  irresponsi- 
ble. And  it  is  also  urged  by  some  that  in  this  way  it  would  most  likely 
happen  that  only  the  excess  in  value  of  the  aggregate  property  within 
the  State  over  and  above  the  aggregate  sum  of  all  indebtedness  due  from 
all  the  taxpayers  in  the  State,  would  be  subjected  to  the  burdens  of  tax- 
ation, instead  of  all  private  property  within  the  State,  and  that  in  this 
way  tcLxation  would  become  unequal,  and,  for  that  reason,  manifestly 
unjust. 

Kow,  Mr.  Chairman,  in  answering  these  objections,  which  I  claim  are 
not  well  taken,  it  ma^  safely  be  admitted  that  the  results  predicted 
would  likely  follow,  if,  indeed,  the  pinn  I  suggest  for  the  adoption  of 
this  Convention  really  involves  the  release  of  any  portion  of  the  private 
property  within  the  State  from  its  just  proportion  of  the  common  bur- 
dens of  taxation.  And  it  may  be  further  conceded,  that  all  property, 
as  well  as  the  owners  thereof,  are  justly  held  liable  and  responsible  to 
the  government  for  the  taxes  which  are  properly  collectible  for  the 
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maiotenknoe  of  the  gOTemment,  for  the  very  eood  and  luffieientreaaon, 
■ir,  that  the  protection  and  maintenanra  of  the  rights  of  all  property, 
both  public  and  private,  within  the  State,  are  among  the  moat  responsi- 
ble and  onerous  duties  of  the  goTemroent,  for  the  support  of  which 
taxes  are  levied  and  collected.  And  if  it  be  further  queried,  How  all 
property  can  be  held  chargeable  for  taxes  afsessed  upon  it,  and  at  the 
same  time  the  State  collect  from  the  creditor  classes  their  just  proportion 
of  taxes  due  from  them,  on  account  of  their  interests  by  way  oi  mort- 
gage and  other  liens  on  the  property  held  by  thedebtor  classes,  to  secure 
the  payment  of  debts  due  from  the  latter  to  the  former?  I  answer  that 
this  result  may  be  accomplished  in  this  wise:  While  all  private  prop- 
erty and  the  respective  owners  thereof  (which  include  all  mortgaged 
properties,  and  both  the  debtor  and  creditor  classes),  are  to  be  respect- 
ively held  liable  and  responsible  for  the  just  payment  of  all  taxes  levied 
and  assessed  on  all  property ;  and,  as  the  government  must  needs  have 
primary  recourse  to  the  taxed  property  for  the  prompt  payment  of  the 
taxes,  it  will  therefore  result  that  the  debtor  class  will  primarily  be 
compelled  to  pay  all  taxes  chargeable  on  the  properties  held  by  them, 
notwithstanding  such  properties  may  be  covered  oy  mortgage  or  other 
liens  belonging  to  the  creditor  classes,  who  are  justly  chargeable  with 
such  proportion  of  the  taxes  so  chargeable  to,  and  we  will  suppose 
actually  collected,  from  the  debtor  claaes,  corresponding  with  the  rela- 
tive values  of  such  credits  and  the  properties  on  which  their  payment 
is  secured.  Yet,  the  plan  I  advocate  contemplates  thst  the  payments  of 
taxes  so  mads  by  the  debtor  class,  which  is  in  reality  made  for  the  cred- 
itor classes,  and  on  account  of  their  interest  in  the  property  covered  by 
the  mortgage  and  other  liens  held  by  them,  shall,  by  an  inflexible  law, 
to  be  imbedded  in  the  State  Constitution  itself,  be  treated  and  held  by 
all  Courts  as  an  absolute  payment,  pro  ianto,  of  the  debts  secured  on 
the  property  on  account  of  which  the  tax  payment  is  so  made.  In  this 
way  the  tax  burden  is  with  absolute  certainty  thrown  back  on  the  cred- 
itor classes,  where,  as  I  think,  it  has  been  demonstrated,  it  rightfully 
belongs,  and  the  debtor  classes  are  effectually  relieved  of  its  buraen. 

Mr.  Chairman,  it  will  be  observed  that  b^  section  five  of  the  report  of 
the  Committee  on  Revenue  and  Taxation,  it  has  been  attempted  to  pre- 
sent in  detail  a  plan  for  the  consummation  of  the  results  above  set  forth ; 
and  while  the  section,  considered  structurally,  may  be  open  to  just  criti- 
cism on  the  score  of  incertitude  and  inadequacy,  yet  these  defects,  if  they 
exist,  may  be  readily  remedied  by  appropriate  amendment,  and  the 
section  be  rendered  apt  and  sufficient  for  the  designated  purpose. 

Mr.  Chairman,  I  now  coine  to  the  consideration  of  the  mode  in  which 
the  burdens  of  taxation  on  solvent  debts,  other  than  those  secured  by 
mortgage  and  other  liens  on  property,  should  be  distributed  to  the  proper 
parties  who  should  be  made  to  bear  them.  And  here,  Mr.  Clisirman,  it 
must  be  distinctly  borne  in  mind,  that  every  reason  that  has  been,  or 
that  can  be,  urged  in  favor  of  taxing  debts  secured  by  mortgage  to  the 
mortgagees,  and  of  relieving  the  mortgagor  of  this  burden  on  his  incum- 
bered property  to  the  extent  of  the  actual  value  of  the  credit  so  secured 
on  his  propertv,  applies,  with  equal  force,  in  favorof  making  the  creditor 
class  chargeable,  and  of  relieving  the  debtor  class  of  the  buraens  of  taxa- 
tion in  respect  to  all  solvent  debts  not  secured  by  mortgage.  To  my 
mind  it  is  clear  that  in  effect  the  same  rule  of  liability  and  exemption 
may  rightfully  be  applied  to  both  classes  of  debts.  If  solvent,  the  debt 
is  equally  a  burden  to  the  debtor  class,  whether  it  is  or  is  not  secureii  by 
mortgage;  and  it  is  equally  valuable  as  property,  and  equally  within 
the  recognition  and  protection  of  the  law,  and  with  equal  right  should 
be  made  the  subject  of  a  tax  burden  to  the  creditor  class.  And  with  all 
due  respect  for  an  honest  difference  of  opinion,  this  proposition  teemt  too 
clear  to  require  further  elaboration. 

Now,  Mr.  Chairman,  having  submitted  the  proposition  that  solvent 
debta,  whether  secured  or  not,  should  be  made  the  subject  of  a  tax  bur- 
den to  the  creditor  class,  it  remains  therefore  only  to  delineate,  or  point 
out,  a  feasible  plan  for  securing  this  result.  And,  sir,  in  treating  this 
particular  class  of  debts  for  the  purposes  of  taxation,  it  must  be  con- 
stantly borne  in  mind  that  the  fact  of  solvency  of  the  debt  is  the  all 
important  factor;  that  is  to  say,  there  must  be  the  concurrence  in  fact, 
first,  of  the  legal  obligation  on  the  part  of  the  debtor  to  pay,  and  the 
right  of  the  creditor  to  receive  the  sum  of  mone^  represented  by  such 
debts;  and  second,  the  assurance  in  fact  of  the  faithful  discharge  of  the 
obligation  by  the  debtor,  and  the  realization  in  due  time  of  the  reciprocal 
right  of  the  creditor  to  receive  the  payment  With  such  concurrence  of 
fiwt  the  debt  is  solvent,  and  as  I  have  shown,  should  be  taxed  to  the 
creditor,  and  the  debtor  should  be  correspondingly  relieved  of  the  bur- 
den-of  taxation,  but  not  otherwise. 

Kow,  in  the  very  nature  of  things,  since  the  assurance  of  payment 
cannot  be  practically  guaranteed  (as  in  the  case  of  debts  secured  by 
mortgage  or  other  liens),  there  can  be  but  one  way  of  rendering  prac- 
tically certain  the  fact  of  solvency  of  such  unsecured  debt,  and  that  is  by 
its  pavment  as  an  accomplished  fact.  B^  payment  only  then  can  the 
{act  of  solvency  of  the  unsecured  debt  paid  tw  conclusively  established, 
so  as  to  create  correlatlvely  the  obligation  of  the  creditor  to  pav  the  tax 
on  the  debt,  during  the  period  of  its  existence,  and  the  right  of  the  debtor 
to  be  relieved  correspondingly  of  the  burden  of  such  taxation. 

But,  Mr.  Chairman,  as  I  have  already  shown,  as  I  think  conclusively, 
while  treating  of  debts  secured  by  mortage,  that  it  is  necessary  to  hold 
all  properties  and  their  owners  primarily  liable  to  the  government  for 
the  taxes  chargeable  to  such  properties,  it  logically  follows  here,  as  there, 
that  the  integrity  of  the  public  revenues  for  the  support  of  the  govem- 
raent,  equally  requires  that  all  property  belonging  to  the  debtor,  the 
existence  of  nis«  unsecured  but  solvent  debt,  which  is  involved  in  and 
represented  ^>ro  tantn  therein,  notwithstanding,  must  be  made  primarily 
chargeable  in  his  hands,  and  collected  from  him.  In  other  words,  Mr. 
Chairman,  the  debtor  must  promptly  and  faithfully  pay  all  taxes  charge- 
able on  all  his  property,  precisely  the  same  as  if  he  were  absolutely  free 
of  the  debt;  and  yet,  in  fulfilling  this  obligation,  he  (the  debtor)  baa,  in 
Gut,  as  we  have  already  seen,  really  paid  to  the  government  the  taxes 


which,  in  part  (if  the  debt  be  solvent),  is  rightfully  chargeable  to  his 
creditors.  But,  because  this  be  so,  is  the  debtor  remediless?  I  answer, 
not  Tbe  remedy  is  both  absolutely  certain  and  adequate  for  his  relief, 
and  is  entirely  feasible  in  any  and  every  case  that  can  be  suf^gested.  Let 
it  be  borne  in  mind  what  the  needed  remedy  really  is,  to  wit:  to  require 
and  secure  from  the  creditor,  the  payment  to  the  government  (or  rather 
the  repayment  to  the  debtor)  of  the  sums  of  money  which  the  debtor 
has  been  compelled,  from  the  necessity  of  the  case,  to  pay  for  the 
creditor,  and,  on  his  account,  to  the  ^vemment,  in  the  shape  of  taxes 
on*  his  (the  debtor's)  property,  in  which,  however,  the  creditor  had.  in 
eS°ect,  an  interest  during  the  period  of  the  existence  of  the  unsecured 
debt  (the  solvency  of  which  hss  been  conclusively  demonstrated  by  the 
fact  of  its  payment  to  the  extent  of  the  sum  of  the  debt  so  actually  paid). 
Now,  in  every  such  ease,  the  law,  which  I  suggest  should  be  made  at  once 
permanent  and  certain,  by  being  engrafted  in  the  Constitution,  should 
be  so  framed  as  to  guarantee  to  such  debtor,  at  the  time  of  making  such 
payment,  a  credit  thereon,  as  of  the  date  or  dates  of  his  tax  payments, 
and  in  a  sum  equal  to  the  sum  of  such  tax  payments,  on  such  propor- 
tion of  his  property  so  taxed,  equal  in  value  to  the  sum  of  his  unsecured 
solvent  debt.  And  thus  the  debtor  will,  by  reason  of  such  credit,  be 
eff°ectually  reimbursed  for  all  payments  he  has  been  compelled  to  make 
for  the  creditor,  and  by  the  same' act  the  creditor  will  have  been  made  at 
once  to  assume  and  fulfill  his  obligation  to  pay  the  taxes  on  his  solvent 
credits.  I  think  it  safe  to  say  that  by  this  plan  the  government  will  be 
secured  in  the  prompt  and  faithful  payment  of  the  taxes  on  property 
necessary  for  its  support,  and  tbe  debtor  and  creditor  classes  will  liave 
been  respectively  compelled  only  to  pay  the  just  proportion  due  from 
each  of  tbem  of  the  sum  of  the  taxes  paid — that  is  to  say,  the  debtor  will 
hare,  in  effect,  only  paid  taxes  on  his  property  lees  the  sum  of  his  solvent 
debts,  and  the  creditor  will,  in  effect,  have  paid  the  taxes  due  on  his 
solvent  credits,  during  the  whole  period  of  its  existence  as  such. 

Now,  Mr.  Chairman,  as  practical  conclusions  of  the  argument  which 
I  have  presented,  and  which  seems  to  me  to  be  capable  of  practical  use 
in  framing  that  part  of  the  Constitution  dealing  with  the  subject  of  tax- 
ation, I  submit:  that  solvent  debts,  including  those  secured  by  mort- 
gage, should  be  assessed  to  the  respective  owners  and  holders  thereof; 
that  the  making  of  contracts  on  the  f>art  of  one  person  to  pay  the  taxes 
assessed  to  another  should  be  prohibited  by  law;  and  thatthe  lender 
be  also  prohibited  from  raising  the  rate  of  interest  on  account  of  the  tax 
on  the  mortgage  or  other  solvent  debt  Devolve  in  the  manner  I  have 
delineated  the  duty  of  paying  the  taxes  on  debts  secured  by  mortgage 
and  other  liens  on  property  upon  the  owners  and  holders  thereof,  and 
at  the  same  time  relieve  the  debtor  class  or  mortgagors  of  the  burden,  to 
the  extent  of  the  just  value  of  such  secured  debts.  Invest  the  Legis- 
lature with  power  to  provide  by  law,  from  time  to  time,  as  experience 
may  show  to  be  necessary,  to  prevent  the  lender  iVom  taking  an  unjust 
advantage  of  the  necessities  of  the  borrower  on  account  of  such  taxation. 

With  these  provisions  embraced  in  the  law  governing  the  subject  of 
taxation,  in  my  humble  judgment,  the  way  would  then  be  opened  to 
the  taxing  of  all  property  once  and  no  property  twice,  and  in  making 
the  proper  parties  pay  the  taxes. 

In  conclusion,  Mr.  Chairman,  in  the  amendment  which  I  have  sub- 
mitted, and  which  has  been  read  at  tbe  Clerk's  desk,  I  have  endeavored 
to  embody  and  reflect  the  principles  which  I  have  advocated  in  my 
remarks  addressed  to  the  committee,  and  believing  them  practical  and 
expressive  of  sound  governmental  science,  I  ask  a  favorable  consider- 
ation for  them  by  the  committee- 
Ma.  £DGERTON.  If  I  understand  the  amendment,  it  is  a  sort  of 
an  anomalous  provision,  carrying  the  provisions  of  sweral  sections, 
covering  mortCMes,  solvent  debts,  etc.  Of  course,  if  this  is  adopted, 
section  five  will  be  no  longer  needed. 

Ma.  HUE8TIS.  It  does,  in  effiact,  cover  what  is  embraced  in  sections 
two  and  five,  and,  as  a  matter  of  oourse,  section  five  will  no  longer 
exist 

Ma.  EDGERTOK.  I  think  now  it  is  better  to  keep  these  sections 
separate  and  distinct.  It  would  eomplicate  matters  to  adopt  such  an 
extremely  long  amendment  as  this,  involving  so  much  matter.  We 
would  undoubtedly  run  against  a  great  many  snags  before  we  got 
through.  I  would  not  want  to  take  that  amendment  without  a  good 
deal  of  examination. 

Mr.  SHOEMAKER.    I  move  the  committee  rise. 

Lost;  ayes  17. 

KIMlRXa  or  MB.  BKLCHSB. 

Ma.  BELCHER.  Mr.  Chairman:  I  would  like  to  have  the  Clerk 
read  over  the  amendment  again. 

Tb«  secretary  read : 

"Sac.  2.  All  property  in  this  State,  including  franchises,  capital  stock  of 
corporationsor  joint  slock  associations,  and  solvent  debts,  excepting  grow- 
ing crops,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  propertv  belonging  to  the  Uni(M  States  or  to  this 
State,  or  any  county,  city  and  county,  city,  or  municipality  thereof,  and 
including  all  property  real  and  personal  belonging  to  and  devoted  to 
public  use  in  all  public  school  districts  and  departments  in  the  State, 
shall  be  taxed  in  proportion  to  its  cash  value,  to  be  ascertained  as  directed 
by  law.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which 
a  debt  is  recovered,  shall,  for  the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the  property  affected  thereby, 
except  as  to  railroads  and  other  quasi-public  corporations;  in  case  of 
debta  so  secured,  the  value  of  the  property  affected  by  such  mortgage, 
deed  of  trust,  contract,  or  obligation,  less  tbe  value  of  such  security, 
shall  be  assessed  and  taxed  to  the  owner  of  the  property,  and  the  value 
of  such  security  shall  be  assessed  and  taxed  to  the  owner  thereof  in  the 
county,  or  city  and  county,  in  which  the  property  aff'ected  thereby  is 
situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property  and 
security  respectively,  and  may  be  paid  by  either  party,  or  nis  successor, 
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to  auch  SM!urity;  if  paid  by  the  o'wner  of  gecuritjr  or  his  successor,  the 
tax  so  levied  upon  the  property  affected  thereby  shall  become  a  part  of 
the  debt  so  secured;  if  the  owner  of  the  property  or  his  successor  shall 
pay  the  tax  so  levied  on  such  security,  it  snail  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment  a  full  discharge  thereof. 
And  in  respect  to  all  other  solvent  debts  there  shall  be  no  reduction 
made,  as  herein  provided,  from  the  full  cash  value  of  all  property  of  the 
debtor  or  debtors  owing  the  same,  on  account  of  such  debt  or  debts ,-  but 
he  or  they  shall,  on  the  payment  thereof,  bo  entitled  to  retain  therefrom 
a  sum  with  interest  thereon  at  the  same  rate  borne  by  said  indebted- 
ness, to  be  computed  from  the  time  or  times  of  the  tax  payments, 
which  shall  equal  the  amount  of  taxes  which  may  have  been  paid  by 
such  debtor  or  debtors  during  the  existence  of  such  indebtedness  upon 
property  of  like  amount  in  value  of  said  indebtedness;  provided,  if  any 
indebtedness  shall  be  paid  by  any  such  debtor  or  debtors  after  assess- 
ment and  before  the  tax  levy,  the  amount  of  such  levy  for  the  year 
may  likewise  be  retained  by  him,  and  shall  be  computed  according  to 
the  tax  levy  for  the  preceding  year." 

Mb.  BELCUER.  I  see  no  particular  objections  to  the  form  in  which 
it  is  brought  in,  though  the  Chairman  says  the  committee  thought  it 
would  be  better  to  divide  the  two  sections.  As  I  heard  it  read,  it  seems 
to  uie  not  improper  to  embrace  the  matter  in  one  section.  Now,  there 
is  no  doubt  but  there  has  been  and  is  a  widespread  dissatisfaction  upon 
this  subject  of  taxation,  and  it  is  probabl;^  the  most  important  question 
that  is  to  be  passed  upon  by  this  Convention,  in  the  view  of  the  people 
of  this  Stato.  For  many  years  the  Legislature  has  acted  upon  the  sub- 
ject, sometimes  making  solvent  debts  taxable,  and  sometimes  not;  some- 
times declaring  that  all  property  should  be  assessed,  and  sometimes 
exempting  some  property  .from  taxation.  These  questions  were  taken 
before  the  Supremo  Court,  and  there  were  various  conflicting  decisions; 
and,  up  to  a  recent  period,  the  decisions  were  to  the  effect  that  solvent 
debts  were  property,  and  subject  to  taxation.  In  the  case  referred  to  in 
the  fortieth  Caliror'nia,  it  was  decided  by  the  Court  that  debts  and  credits 
are  property,  and  subject  to  taxation.  Since  that  it  has  been  decided,  in 
the  case  reported  in  the  fifty-first  California,  that  debte  are  not  property, 
in  the  sense  of  the  Constitution,  and  therefore  not  subject  to  taxation. 
Debts  are  property  in  the  ordinary  sense;  there  can  be  no  doubt  about 
that.  A  man  holds  a  raor^ge,  secured  by  valuable  property,  for  ton 
thousand  dollars.  We  would  ordinarily  say  he  is  worth  ten  tliousand 
dollars,  because  he  can  get  that  for  it.  That  is  tha  value  of  the  mortgage. 
Xow,  it  does  seem  to  me,  sir,  that  it  is  right  to  tax  the  man  who  owns 
the  debt.  The  trouble  has  not  been  so  much,  is  not  so  much,  that  you 
are  taxing  debts,  but  it  is  that  you  are  taxing  the  man  for  more  than  be 
id  worth.  Go  around  the  Stato,  and  you  will  find  men  in  debt,  and  you 
are  assessing  them  all  for  more  than  they  are  worth.  That  is  not  right. 
The  true  theory  should  be  that  men  should  pay  taxes  on  what  they  are 
worth,  and  no  more.  But  go  out  among  the  farms  and  you  will  find  the 
farmer  farming  one  hundred  and  sixty  acres  of  land,  with  a  mortgage 
on  it,  and  he,  up  to  the  time  of  this  decision  of  the  Supreme  Court,  was 
not  only  paying  taxes  upon  the  land,  but  when  he  gives  a  mortgage  he 
is  obliged  to  pay  taxes  on  that,  too.  If  the  mortgage  was  worth  half 
the  land,  he  must  pay  taxes  on  three  times  what  it  is  worth — twice  upon 
the  value  of  the  land,  and  then  upon  the  mortgage.  Now,  that  is  all 
wrong.  It  was  burdensome.  The  Supreme  Court  oame  to  his  relief, 
and  said  he  need  not  pay  on  the  mortgage ;  and  now  tou  go  out  and 
find  a  farmer  with  apiece  of  land  worth  ton  thousand  dollars,  mortgaged 
for  five  thousand  dollars,  paying  taxes  on  the  full  amount,  when  he  is 
only  worth  five  thousand.  He  is  assessed  upon  twice  as  much  as  he  is 
worth.  Now,  there  is  something  wrong  about  that  systom;  hence  this 
widespread  dissatisfaction.  Now,  I  do  not  believe,  because  a  man  has  a 
farm  worth  ten  thousand  dollars,  and  mortgaged  for  five  thousand,  that 
there  is  fifteen  thousand  dollars'  worth  of  property.  There  is  only  ton 
thousand  dollars'  worth  of  property.  The  mortgagor  and  the  mortgagee 
have,  between  them,  and  both  should  contributo  equally  towards  the 
support  of  the  government.  That  is  all  there  is  of  it.  They  are  equally 
interested,  and  should  both  pay.  At  present  the  farmer  must  pay  the 
taxes. 

Now,  I  say,  as  gentlemen  have  said  here  before,  that  it  is  not  right 
that  the  farmer,  who  has  property  really  worth  but  five  thousand  <fi)l- 
lars,  should  be  required  to  pay  taxes  on  fifteen  thousand.  The  commit- 
tee say  the  property  itself  must  be  taxed.  All  property  must  be  taxed 
if  it  is  visible.  There  must  be  some  means  of  raising  revenue,  and  you 
must  assess  the  propertv.  Having  assessed  the  property  at  ten  thousand 
dollars,  the  farm  stancis  good  for  it;  the  owner  of  it  may  pay,  or  the 
man  who  holds  the  mortgage  may  pay;  somebody  must  pay  the  taxes 
upon  the  farm,  but  when  the  taxes  are  paid  the  burden  should  be 
divided  between  the  lender  and  the  borrower — the  owner  of  the  money 
should  pay  his  part,  and  the  owner  of  the  property  should  pay  his  part. 
I  believe  in  this  report  in  that  respect.  I  believe  it  is  an  enort  to  over- 
come a  wrong.  The  question  arises  farther,  whether  you  can  carry  out 
the  same  system  Vith  regard  to  other  solvent  debts.  Now,  there  has 
been  a  statute  in  this  State  that  solvent  debts  might  be  offset  against 
credits,  where  there  was  no  mortgage;  that  is  when  the  Assessor  comes 
to  a  man  he  is  permitted  to  offset  the  debts  owing  by  him  against  those 
owing  to  him.  The  committee  propose  to  carry  that  idea  out  here  to 
that  extent.  But  the  latter  part  of  this  amendment  proposes  to  carry  it 
still  farther,  and  provides  that  in  all  cases  when  a  man  pays  taxes  he 
shall  be  assessed  upon  all  that  is  due  him — upon  his  credits.  Then, 
when  he  has  paid,  he  ought  to  be  permitted  to  deduct  the  amount  he 
owes  his  creditors,  so  that  his  creditors  will  be  taxed  upon  the  same  basis. 
This  is  right  in  theory.  The  man  who  loans  money  should  pay  taxes 
upon  it.  That  is  the  correct  theory.  There  will,  probably,  be  a  diffi- 
culty about  putting  any  theory  into  practice — a  great  many  difficulties. 
Some  kinds  of  property  is  exposed;  the  Assessor  can  find  it  when  he 
comee  around ;  other  property  can  be  concealed,  hidden  out  of  sight. 
Property  can  be  hidden,  and  it  is  often  done.    When  a  man  is  honest, 


and  the  Assessor  comes  and  asks  him  what  he  is  worth,  he  tells  him  hon- 
estly. Unfortunately  there  are  many  who  are  not  so  honest, and  who  do 
uot  hesitate  to  make  false  statements  as  to  their  property,  though  they  are 
under  oath.  Now,  you  can  never  make  taxation  equal  and  uniform  in 
fact,  but  you  must  work  towards  it  in  theory,  and  make  it  as  nearly  so 
as  possibfe^the  theon'  must  be  right.  We  must  make  the  theory  right, 
and  work  up  to  it  as  nir  as'  may  be.  I  think  the  theory  is  right  when 
you  say  that  everything  shall  be  taxed  that  can  be  found.  I>ebts  are 
propertv,  horses  and  cattle  are  property,  and  land  is  property.  Land  is 
assessed  for  what  it  is  worth.  If  tnere  is  a  mortgage  on  it,  let  the  tax 
be  divided  between  the  owners  in  fact ;  do  not  make  the  apparent  owner 
pay  all  the  taxes,  but  make  both  pay  according  to  the  interest  they  have. 

1  see  some  objections  to  a  part  of  this  section.  All  property  is  to  be 
assessed.  Here  is  a  corporation,  say  a  woolen  mill.  We  have  a  woolen 
mill  up  here.  It  has  a  large  body  of  stock — made  up  goods — on  hand. 
All  property  must  be  assessed,  and  that  must  be  assessed  at  its  value. 
Now,  if  I  own  ten  thousand  dollars  worth  of  stock  in  that  corporation 
the  Assessor  must  assess  my  stock  at  its  value.  The  capital  stock  must 
be  assessed  to  me — my  share  of  it. 

Mr.  EDGERTON.  Has  not  the  Supreme  Court  said  that  that  was 
not  legal  ? 

Mb.  BELCHER.  You  could  not  do  it  before.  But  now  yon  say  that 
all  property  shall  be  assessed,  including  the  capital  stock  of  corporations. 
Now  all  the  property  of  a  corporation  must  be  taxed.  You  tax  a  rail- 
road with  its  track  running  over  the  Stato.  You  tax  their  improve- 
ments; tax  the  land;  tax  the  cars,  machines;  tax  everything  that  is 
visible.  Then  you  must  assess,  according  to  this,  ita  capital  stock,  that 
certain  persons  own.  I  do  not  believe  it  is  right  to  assess  both.  After 
all,  it  is  the  propertv  you  want  to  get  at.  I  don't  know  but  it  would  be 
fair  with  a  certain  class  of  mining  corporations  which  have  no  property. 
This  may  be  a  hit  at  them,  where  their  stock  is  worth  money,  and  they 
have  no  property.  To  that  I  have  no  objection.  But  I  object  to  double 
texation  in  any  form.  Assess  everybody  once;  assess  all  property  once: 
and  once  only.  I  believe  a  man  should  be  assessed  for  what  he  is 
worth,  and  no  more.  Evenr  man  should  bear  his  just  portion  of  the 
burdens  of  government.  When  that  is  done  there  can  be  no  just  cause 
of  complaint.  The  people  are  unjustly  burdened,  and  we  are  sent  here 
to  equalize  these  bunleus.  We  must  make  the  burden  to  bear  upon  all 
alike.  Let  us  make  every  man  pay  upon  what  he  is  worth.  Let  u^ 
make  the  burden  as  near  uniform  as  possible. 

Mb.  HOWARD,  of  Loe  Angeles.    I  move  the  committee  rise. 

Carried. 

IN  CONVENTION. 

Tbi  CHAIRMAN.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  bad  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

BRSOLlTTtOX. 

Mb.  EDGERTON.    I  move  the  adoption  of  the  following  resolution : 

Raolvtd,  That  tb*  Secretarjr  be  and  h«  is  bersbj  InMraeted  to  have  Ih*  amend- 
ments offered  by  Judge  Hale  and  Ur  Unestis,  to  section  two  of  the  report  of  the 
(k>mnifttee  on  Berenne  and  Taxation,  printed  in  the  Journal,  and  placed  npon  the 
de^s  of  memben  to-morrow  morning. 

The  PRESIDENT.    If  there  is  no  objection  it  will  be  so  ordered. 

ADJOUBHMKMT. 

Mb.  •HEISKELL.    I  move  the  Convention  do  now  adjourn. 
Carried. 

And  at  four  o'clock  and  fifly-nine  minutes  r.  m.  the  Convention  stood 
adjourned  until  to-morrow  morning,  at  nine  o'clock  and  thirty  minute*. 


NINETY-SECOND    DAY. 

SACRAmiTTO,  Saturday,  December  28th,  1878. 

The  Convention  met  in  re^lar  session  at  nine  o'clock  and  thirty 
minntes  a.  m..  President  H0ge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


pbesbxt. 

Andrews, 

Edgerton, 

Joyce, 

Barbour, 

Evey, 

Kelley, 

Barry, 

Farrell, 

Keyes, 

Barton, 

Filcher, 

Kleine, 

Belcher, 

Finney, 

Lampson, 

Bell, 

Freeman, 

Larkin, 

Biggs, 

Garvey, 

Lame, 

Blackmer, 

Gorman, 

Lavigne, 

Boggs, 

Grace, 

Lindow, 

Boucher, 

Graves, 

Mansfield, 

Brown, 

Gregg. 

Martin,  of  Santa  Gnu, 

Burt, 

Hale, 

McOomas, 

Campbell, 

Harvey, 

McConnell, 

Caples, 

Heiskell, 

McCoy, 

Charles, 

Hilbom, 

McFarland, 

Condon, 

Hitohoock, 

Mills, 

Cowden, 

Holmes, 

Moffat, 

Cross, 

Howard, of  Loe  Angele8,Moreland, 

Crouch, 

Howard,  of  Mariposa, 

Nelson, 

Davis, 

Huestis, 

Neunaber, 

Dean, 

Hughey, 

Ohleyer, 

Doyle, 

Hunter, 

Porter, 

Dudley,  of  Solano, 

Inman, 

Pulliam, 

Bagon, 

Jones, 

Reddy, 
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Reed, 

Smith,  of  4th  District 

Tamer, 

Reynolds, 

Smith,  of  San  Franci»oo,Tuttle, 

Rhodes, 

Soule, 

Vacquerel, 

BiDKgold, 
RoliS, 

Steele, 

Van  Voorhies, 

Stevenson, 

Wallter,  of  Tuolumne, 

ScheU, 

Stuart, 

Wellin, 

Schomp, 

Sweasey, 

West, 

Shafter, 

Swing, 

White, 

Shoemaker, 

Terry, 

Wilson,  of  Tahama, 

Shurtleff, 

Thompson, 

Mr.  President. 

Smith,  of  Santa  Clara, 

ABSMT. 

Ayers, 

Herold, 

Overton, 

Barnes, 

Herrington, 

Prouty, 

Beerat«eher, 

Johnson, 

Stedman, 

Berry, 

Kenny, 

Swenson. 

Cawerly, 

Laine, 

Tinnin, 

Chapman, 

Lewis, 

Townsend, 

Dowling, 

Martin,  of  Alameda, 

TuUy, 

Dudley,  of  San  Joaquii 

1,  McCallum, 

Van  Dyke, 

Dunlapa 

McNutt, 

Walker,  of  Marin, 

Ertee, 

Miller, 

Waters, 

Estey, 

Morse, 

Webster, 

Faweett, 

Murphy, 

Weller, 

Freud, 

Nason, 

Wickes, 

Glaacock, 

Noel, 

Wilson,  of  Itt  District, 

H«er, 
Ml,     • 

O'Donnell, 

Winans, 

O'SuUivan, 

Wyatt 

I 


Harrison, 

LIAVI  or   AMKKOI. 

Leave  of  absence  for  one  day  was  granted  Messrs.  Winans,  Dunlap, 
Ayers,  and  Townsend. 
Three  days'  leave  of  absence  was  granted  Mr.  Freud. 
Leave  of  absence  for  five  days  was  granted  Mr.  Waters. 
Indefinite  leave  of  absence  was  granted  Mr.  Glascock. 

rat   JOUBKAL. 

Mb.  BARTOK.    Mr.   President:    I   move  that  the  reading  of  the 
Jonmal  be  dispensed  with,  and  the  same  approved. 
Carried. 

IMPLOVHKNT  OF  CHIXISC 

Mb.  smith,  of  San  Francisco.    Mr.  President:  I  send  up  a  reso- 
lution. 
Th«  secretary  read: 

Whsskas,  Sanstor  QroTsr  has  iDtroducsd  a  bill  In  the  Senate  of  the  United  States 
for  the  expteee  parnoea  of  praventinc  any  CUneae  or  Hongollan  bom  drawing  out 
of  the  treasary  of  the  United  Btetes,  either  directly  or  Indirectly, any  of  the  people's 
money.  In  accordance  with  the  express  wiehes  of  the  people  of  the  PscMc  Coeat; 
and  whereas,  the  people  of  the  State  of  California  do  nnanlmoualy  Indorse  the  aboTe 
aaiud  bill  aa  Inttttdueed  tar  Senator  GroTer;  thecafore,  be  It 

JEetoIved  (y  Iht  Aople  0/  Me  StaUrf  Oalifomia,  thnugh  Ouir  rtpraentaHra  in 
OmtUbUioxal  OmvamoH  <uwniU«i,  That  It  la  contrary  to  the  wiahea  of  the  people 
of  this  State  that  any  Chinaman  or  Mongolian  should,  either  directly  or  indirectly, 
recrire  for  labor  any  of  the  people's  money.  Seama—lbikt  it  is  contrary  to  the 
wishes  of  the  people  that  any  of  the  people's  money  ehoald  be  paid  for  any  mann- 
faetaied  articles  or  goods  in  which  any  Chinaman  or  Mongolian  ta  employed  In  the 
mann&etnre  ot,  either  birectly  or  indirectly.  TAt'rd— That  the  Board  of  Directors, 
Commlaalonera,  and  all  other  ofllcen  in  thia  Stat^,  who  hnve  contracts  to  work  on 
behalf  of  the  State,  should  insert  in  their  advertisements  for  proposals,  and  In  their 
^eciflcationa,  a  prorision  setting  forth  that  no  propoaal  wilt  Iw  received  or  con* 
aiderad  for  any  Cblneae  or  Hongcriian  labor, or  for  any  mannfactared  article  in  which 
any  Chinese  or  Mongolian  labor  Is  either  directly  or  indirectly  employed  In  the  pro- 
dnctioa  of.  Iburtk — That  the  Secretary  of  this  Conrention  Is  hereby  instructed  to 
■end  a  copy  of  these  reaolntlona  to  all  the  constitutional  ofllcen  of  this  State,  and  to 
all  Boards  of  Directors  and  Coramisaionera  that  have  charge  of  inatltutlona  of  the 
State  that  are  sapportad  by  the  people'a  money. 

Mb.  STUART.    I  move  that  it  be  laid  on  the  table. 

Tbb  PRESIDENT.  The  gentleman  from  San  Francisco  is  on  the 
floor. 

Mb.  smith,  of  San  Francisco.  Sir,  some  of  the  o£BciaIs,  before  their 
election,  went  so  far  as  to  say  that  the  Chinese  immigration  must  be 
stopped,  even  if  they  had  to  destroy  the  steamers  that  broueht  them 
here.  I  hope  the  Legislature  will  pass  a  law  that  will  apply  to  the 
whole  State,  forbidding  the  employment  of  Chinese  on  public  work,  so 
that  some  officials  cannot  make  the  excuse  that  they  do  now.  We  should 
say  to  these  servants  of  the  people:  "When  advertising  for  proposals, 
insert  a  provision  that  no  Chinaman  shall  be  directly  or  mdirectly 
employed."  What  chance  have  the  people  to  get  rid  of  these  China- 
men when  those  who  are  bound  to  serve  the  people  do  all  in  their 
power,  notwithstanding  their  pledges,  to  help  them  hereT  I  find  that 
contracts  have  been  awarded  to  furnish  cloth  to  the  State  Prison  to  men 
who  employed  Chinese  labor.  In  San  Francisco  they  have  employed 
Chinese  m  defiance  of  law.  It  is  time  this  was  stopped,  and  that  these 
servants  should  obey  the  will  of  the  people.  I  hope  the  resolutions  will 
be  adopted. 

Mb.  STUART.    I  move  that  the  resolutions  be  laid  on  the  table. 

The  Question  was  put,  and  resulted  in  a  vote  of  38  ayes  to  37  noes. 

Thi  PRESIDEN'T.  No  quorum  voting.  There  is  evidently  a  auo- 
mm  in  the  house.    Gentlemen  will  please  vote  one  way  or  the  other. 

The  question  was  again  put  and  the  motion  lost,  on  a  division,  by  a 
vote  of  42  ayes  to  45  noes. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  President :  I  move  to  refer  the 
resolutions  to  the  Committee  on  Chinese. 

The  motion  prevailed. 

BBVIKCB  A8D   TAXATION. 

Mb.  EDGERTON.    Mr.  President:  I  move  that  the  Convention  now' 
reaolre  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
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for  the  purpose  of  considering  the  report  of  the  Committee  on  Revenue 
and  Taxation. 
Carried. 

IN  COMMITTEE  OP  THE  WHOLE. 

Tbe  CHAIRMAN.  Section  two,  and  the  amendments  thereto,  are 
before  the  committee. 

BIlfAHKS  OP  MB.  BDOKBTOM. 

Mb.  EDGERTON.  Mr.  Chairman :  I  understand  that  the  amendment 
offered  by  the  gentleman  from  Humboldt,  Mr.  Hueetis,  is  before  the 
conimittM.  Since  the  adjournment  I  have  examined  it  more  carefully. 
It  is  open  to  several  serious  objections.  In  the  first  place,  it  provides 
that  solvent  debts  shall  be  taxed  in  proportion  to  their  cash  value,  to  be 
ascertained  as  directed  by  law.  And  m  the  last  clause  of  the  amend- 
ment, following  that — I  ought  to  premise  by  saying  that  it  adopts  section 
five  of  the  report  of  the  committee,  which  provides  that  in  case  of  a 
mortgage,  or  lien  upon  property,  that  the  interest  of  the  mortgage,  or  the 
value  of'the  lien,  shall  be  treated  as  an  interest  in  the  property  affected 
by  it ;  that  the  property  affected  by  the  mortgage  or  lien  shall  be  assessed 
and  taxed  to  the  value  of  the  property,  less  the  value  of  the  security. 
Tbe  value  of  the  security  shall  be  assessed  and  taxed  to  the  owner,  though 
either  party  may  pay  the  tax.  If  the  mortgagee  pays  it,  it  is  to  be  added 
to  the  debt,  and  the  property  is  to  be  held  as  security.  If  the  mortgagor 
pays  it,  he  is  to  have,  to  the  extent  of  the  amount  paid,  a  discbarge  of 
the  obligation  of  the  debt  for  which  it  is  a  security.  Now,  this  section, 
after  providing  that  solvent  debts  shiUI  be  taxed  according  to  their  cash 
value,  provides:  "And  in  respect  to  all  other  solvent  debts,  there  shall 
be  no  reduction  made,  as  herein  provided,  from  the  full  cash  value  of  all 
property  of  the  debtor  or  debtors  owing  the  same,  on  account  of  such 
debt  or  debts;  but  he  or  they  shall,  on  payment  thereof,  be  entitled  to 
retain  therefrom  a  sum,  with  interest  thereon  at  the  same  rate  borne  by 
said  indebtedness,  to  be  computed  from  the  time  or  times  of  the  tax  pay- 
ments, which  shall  equal  the  amount  of  taxes  which  may  have  been 
paid  by  such  debtor  or  debtors  during  the  existence  of  such  indebtedness, 
upon  property  of  like  amount  in  value  of  said  indebtedness;  provided,  if 
any  indebtedness  shall  be  paid  by  any  such  debtor  or  debtors  after  assess- 
ment and  before  the  tax  levy,  the  amount  of  such  levy,  for  that  year, 
may  likewise  be  retained  by  him  or  them,  and  shall  be  computed 
according  to  the  tax  levy  for  tbe  preceding  year." 

That  provision,  as  1  understand  it,  is  the  same  as  offered  by  the  gen- 
tleman from  Placer,  Mr.  Hale — the  amendment  of  Mr.  Boggs,  of  Lake 
County.  The  objection  I  make  to  this  part  of  the  proposal  of  the  gen- 
tleman from  Humboldt  is  that  in  the  first  place  the  debt  shall  be  assessed 
and  taxed  to  the  owner  of  the  debt,  so  that  the  owner  of  the  debt  has 
to  pay  the  tax  to  the  government;  and  in  addition  to  that  it  provides 
that  the  debtor  shall  pay  the  tax  on  his  property,  and  he  shall  so  be 
entitled  to  an  offset  for  tbe  amount  that  he  pays  upon  the  property  equal 
to  the  amount  of  his  debt.  That  is  substantially  double  taxation.  Fur- 
ther it  provides — there  is  a  little  confusion  growing  out  of  the  arrange- 
ment of  the  first  part  of  the  section.  In  the  first  place  there  is  an 
enumeration  of  property,  which  shall  be  subject  to  taxation,  then  fol- 
lows the  exceptions,  and  then  comes  another  enumeration.  That  is  to 
say,  "  all  property  in  this  State,  including  franchises,  capital  stock  of 
corporations,  or  joint  stock  associations,  and  solvent  debts,  excepting 
growing  crops,  private  property  exempt  from  taxation  under  the  laws 
of  the  United  States,  public  property  belonging  to  the  United  States  or 
to  this  State,  or  any  county,  city  and  county,  city,  or  municipality 
thereof,  and  including  all  property,  real  and  personal,  belonging  to  and 
devoted  to  public  use,  and  all  public  school  districts  and  departments  in 
this  State."  Now,  I  suppose  of  course  it  was  the  intention  of  the  author 
of  the  proposition  to  express  this  idea:  that  all  property  devoted  to  pub- 
lic use,  that  is  for  school  purposes,  should  be  exempt.  Is  that  the  idea  T 
But  it  might  include  the  property  of  a  railroad,  a  <^uasi-public  corpora- 
tion. It  seems  to  me  that  this  amendment  is  no  improvement.  It  is 
nothing  but  an  omnibus  section  embracing  sections  two  and  five  of  the 
report  of  the  committee,  and  the  amendment  of  the  gentleman  from 
Lake,  Mr.  Boggs,  is  open  to  tbe  objection  which  I  make  to  it,  on  account 
of  the  double  burden  upon  the  owner  of  tbe  debt.  I  think  that  the 
amendment  should  be  voted  down,  and  that  we  should  consider  these 
propositions  separately. 

BBMABKS  OP  HB.  OBBOO. 

Mb.  GREGG.  Mr.  President :  Many  members  of  the  Convention,  it 
seems  to  ine,  are  in  favor  of  taxing  solvent  debts  and  mortgages,  upon 
the  theory  that  it  is  property  escaping  taxation.  If  I  understand  tbe 
theory  of  taxation,  it  is  to  take  property  wherever  it  is  found,  and  the 
question  of  who  owns  it  or  who  should  pay  the  tax  should  be  a  matter 
of  indifference  to  the  State.  If  a  piece  of  land  worth  twenty  thousand 
dollars  is  taxed  and  the  State  receives  the  money,  then  it  becomes  a 
matter  of  private  business  who  pays  the  tax.  It  makes  no  difference 
whether  the  man  who  owns  it  pays  the  tax,  if  he  chooses  to  make  a 
contract  with  the  mortgagee  to  that  effect.  Now,  this  system,  this  idea 
that  men  are  taxed,  I  think,  is  a  mistake.  It  is  property  that  is  taxed. 
If  you  do  not  find  an  owner  for  it,  you  tax  it  to  an  unknown  owner. 
If  It  is  personal  property,  yon  proceed  in  rem.  and  sell  the  property  for 
tbe  taxes.  But  the  idea  is,  all  the  time,  that  the  property  pays  the  tax ; 
it  makes  no  difference  whether  it  belongs  to  John  Jones  or  to  John 
Smith.  When  it  comes  to  taxing  property  that  is  mortgaged,  a  man 
may  pay  the  tax,  and  when  he  com^  to  settle  with  bis  creditors,  it  may 
be  by  a  bargain  between  them  that  that  shall  be  deducted  from  the  debt ; 
but  that  has  nothing  to  do  with  a  system  of  taxation,  as  I  understand 
it.  I  think  it  is  a  mistaken  theoir,  as  soon  as  you  show  that  it  is  a 
matter  of  individual  personal  taxation,  which  it  is  not. 

Now  the  statement  made  by  Judge  Belcher  is  true  if  you  take  the 
matter  in  the  abstract,  but  it  is  not  the  purpose  of  the  State  to  hunt  up 
persons.  It  may  go  through  twenty  hands,  and  still  the  State  simply 
looks  to  the  property  for  the  taxes.    Who  shall  pay  them?    Why,  the 
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man  who  owns  the  property,  if  he  desires  to  preserve  it.  It  makes  no 
difference  to  the  people,  to  the  State,  or  the  county.  The  county  sells 
the  property,  because  it  is  the  property  that  is  1  iable  for  the  taxes.  Every 
time  that  we  loee  sight  of  property  and  proceed  upon  individuals  we 
open  the  door  for  fraud.  Suppose  you  adopt  this  plan,  what  have  you 
done?  You  have  simply  interferred  with  private  business.  You  say 
that  a  man  must  pay  it,  and  yet  all  you  have  done  in  the  world  is  to 
leave  the  subject  to  men's  honor.  That  is,  the  man  pays  it  in  the  first 
instance,  and  you''can  take  it  back  or  leave  it  alone,  if  you  desire.it.  It 
is  Dtterly  impossible  to  tax  mortgage  securities  without  making  a  limit- 
ation upon  interest.  If  you  tax  mortgage  security  and  tax  the  man, 
then  you  must  limit  the  rate  of  interest  before  you  can  escape  double 
taxation,  because  the  leaner  always  has  control  and  will  not  loan  his 
money  without  interest  sufficient  to  pay  him^  and  without  receiving 
the  compensation  that  he  can  receive  in  any  other  market  for  his  gold. 
The  result  is  that  the  borrower  must  pay  an  interest  sufficient  to  pay 
the  taxes,  and  you  only  make  vour  system  of  taxation  more  difficult 
without  any  good  result.     I  think  that  we  should  proceed  to  tax  all 

Toperty  aa  you  do  to-day.    The  Assessor  comes  and  asks  you  if  you 

ave  any  property,  and  it  is  property  that  is  supposed  to  be  taxed.  And 
now,  because  there  happens  to  be  a  hue  and  cry,  men  must  turn  round 
and  say  that  it  is  not  property  that  should  be  taxed,  but  men  alone 
must  be  taxed.  It  becomes  a  question  of  mixing  up  the  collection  of 
taxes.  I  am  not  in  favor  of  the  section  as  reported  by  the  committee, 
for  the  reasons  I  have  stated,  that  I  think  property  simply — real,  tangi- 
ble property — should  be  subject  to  taxation.  If  the  Convention  will 
excuse  me,  I  will  again  allude  to  the  horse.  If  A  owns  a  horse  and  B 
owns  nothing,  and  A  sells  the  horse  to  B  for  three  hundred  dollars  and 
takes  his  note,  there  is  no  property  created.  If  B  sells  the  horse  to  C  for 
three  hundred  dollars  and  takes  his  note  for  him,  there  is  no  property 
created;  but  under  this  system  there  would  be  six  hundred  doUan  of 
solvent  debts  to  be  taxed,  and  yet  no  property  created.  There  is  only 
the  same  amount  of  property,  and  that  is  the  horse. 
Mr.  CROSS.  Haven't  you  created  a  value  T 
Hs.  GREGG.  You  have  created  a  chance  of  receiving  something  in  the 
future ;  just  as  you  may  have  a  crop  next  year,  or  your  wife  may  have  a 
baby  next  year.  There  is  another  objection  to  the  report  of  the  commit- 
tee. "  All  property,  including  franchises,  capital  stock  of  corporations," 
etc  Now,  the  capital  stock  of  coirwrations  in  some  form,  certainly, 
should  be  taxed,  or  franchises  should  be  taxed.  I  am  satisfied  that  cor- 
porations owning  franchises  of  great  profit  should  be  taxed.  The  Spring 
Valley  franchise  should  be  taxed.  But  when  you  tax  the  capital  stock 
of  corporations  you  turn  the  greater  portion  of  the  tax  into  the  treas- 
ury of  the  City  and  County  of  Ban  Francisco,  because  nearly  all  of  the 
capital  stock  is  owned  there.  Franchises  include  capital  stock,  and  if 
you  tax  one  you  should  not  tax  the  other.  Then,  again,  when  you  tax 
the  franchise  and  capital  stock  of  corporations  you  are  endangering  the 
mining  interests  of  the  State.  Mr.  McCoy  lives  in  a  mining  locality. 
He  is  perfectly  willing  that  the  Assessors  should  come  to  his  mine,  and 
taking  into  consideration  the  profits  of  it,  assess  it  at  its  value.  That 
mine  has  a  Uingible  value.  It  is  assessed  at  twenty,  or  thirty,  or  forty, 
or  one  hundred  and  fifty  thousand  dollars,  because  it  has  proven  itself 
of  that  value.  If  it  is  declining  in  value  that  is  always  considered  by 
Assessors.  Men  understand  it  in  giving  in  their  property,  and  consider 
their  value  in  accordance  with  their  circumstances.  But  if  you  tax  it 
as  a  corporation,  the  capital  stock,  the  mine,  and  property  that  is  sit^ 
uated  in  that  county,  escapes  the  tax.  If  you  tax  the  franchise  then 
there  is  no  means  of  estimating  its  value.  You  have  got  to  proceed  all 
the  time  aa  if  the  property  had  an  actual  value.  The  franchises  of  gas 
companies,  water  companies,  etc.,  should  be  taxed  in  proportion  to 
their  value,  but  when  we  include  everything  under  the  head  of  fran- 
chises, it  is  too  broad  and  too  general,  and  it  is  interfering  with  the 
mining  interest  of  the  State.  Now,  I  am  opposed  to  the  amendment 
offereaby  the  gentleman  from  Humboldt,  Mr.  Huestis.  It  provides, 
for  instance,  for  the  taxation  of  the  mortgage,  and  it  provides  that  if  the 
mortgagee  pay  it  it  increases  his  credit  to  the  amount  of  the  tax  paid.  I 
believe  that  this  question  should  be  left  as  much  as  possible  with  the 
Legislature.  Every  limitation  we  have  within  the  Constitution  is 
subject  to  a  construction  by  the  Courts,  and  must  necessarily  be  so, 
because  it  is  supposed  that  the  Constitution  means  what  it  says. 

The  amendment  of  Mr.  Hale  is  simply  a  hocus  pocus;  that  is  all. ,  It 
means  nothing.  It  is  simply  words  without  sense,  so  far  as  the  Consti- 
tution is  concerned.  What  is  the  use  of  saving  that  a  man  should  have 
a  credit  when  the  tax  is  paid.  It  is  a  simple  contract  between  men,  and 
this  hocus  pocus  business  should  not  be  left  to  stand.  It  means  nothing 
to  say  that  when  I  do  a  piece  of  business  with  the  gentleman  on  my 
right,  and  then  pay  taxes,  in  the  future  that  I  shall  be  entitled  to  a 
credit  on  the  debt.  Why,  if  I  desired  that  when  I  made  the  iMtrgain  I 
could  say  so. 

The  CHAIRMAN.    The  gentleman's  fifteen  minutes  has  expired. 

Mr.  GREGG.  I  did  not  expect  to  speak  fifteen  minutes,  and  I  have 
but  little  more  to  say.  I  will  admit  that  the  cry  is  that  the  rich  are 
([rowing  richer,  and  poor  poorer,  and  that  there  is  a  demand  for  a  change 
in  the  system  of  taxation,  but  whatever  the  cry  is  we  should  proceed 
philosophically  and  calmly  in  such  matters  as  this.  Now,  many  men 
tell  me  that  the  people  desire  that  solvent  debts  and  mortgaged  securities 
should  be  taxed;  tnat  may  be;  they  may  know  the  result  before  they 
see  it,  but  I  cannot  tell.  I  know  that  in  conversation  with  a  large  num- 
ber of  men  in  the  locality  from  which  I  come,  they  agree  substantially 
with  me.  The  complaint  is  now,  in  the  section  from  which  I  come, 
more  among  men  of  small  property,  that  money  is  too  difficult  to  get. 
A  man  must  make  ditches;  that  requires  money.  When  he  goes  to 
borrow  money  he  discovers  that,  even  now,  it  is  difficult  for  him  to  get 
it.  He  has  to  pay  large  interest,  almost  more  than  he  can  bear.  He 
wants  it  in  small  amount,  money  loaners  charge  him  a  higher  rate  of 
interest,  because  they  do  not  like  the  trouble  of  putting  it  out  in  small  I 


amounts.  When  we  put  a  tax  upon  solvent  debts  and  mortgaged  securi- 
ties yuu  simply  increase  his  burden.  The  minute  that  you  levy  your 
tax  you  have  increased  the  burden  of  the  borrower.  And  who  is  your 
borrower?  The  poor  man,  who  wishes  to  make  an  improvement  or  put 
in  his  crops.  These  men  say,  it  makes  no  difference  to  us,  we  have  to 
pay  it  anyway.  If  we  escape  it  by  hocus  pocus,  we  pay  it  directly  to 
the  men  who  loan  us  the  money.  It  was  but  a  very  few  days  ago,  when 
I  was  at  home,  that  I  talked  with  business  men,  and  farmers,  men  who 
knew  what  they  were  talking  about,  and  it  is  the  universal  sentiment  of 
men  who  have  examined  this  question  that  you  are  only  making  your 
system  of  taxation  more  difficult.  Tax  the  property  where  you  find  it. 
Let  the  mortgagor  and  mortgagee  make  their  own  contracts.  This 
amendment  says  that  growing  crops  shall  not  be  taxed.  I  claim  that  as 
soon  as  a  man  plows  his  land  there  is  an  improvement  there  that  haa 
value.  As  quick  as  he  sows  his  land,  there  is  an  improvement  there  that 
is  value.  I  believe  that  is  a  part  of  the  land,  and  should  be  taxed, 
not  as  a  growing  crop  subject  to  taxation,  but  simply  as  an  improvement, 
and  nothing  more.  If  }rou  say  that  growing  crops  shall  not  be  taxed, 
there  is  not  an  Assessor  in  the  Stato  of  California  out  what  will  go  imd 
make  a  deduction.  For  instance,  a  man  has  a  piece  of  land  worth  ten 
dollars  an  acre,  upon  which  a  crop  is  growing  which  will  bring  him  in 
the  future  thirty  dollars  or  forty  dollars  an  acre;  the  Assessor  comes  and 
sees  it  and  says:  "That  is  worth  twenty  dollars  an  acre."  "True," 
says  the  owner,  "but  the  Constitution  says  that  growing  crops  shall  not 
be  taxed."  And  then  the  Assessor  takes  the  value  from  it,  and  leaves 
it  assessed  just  like  the  outside  land.  Then  we  have,  in  my  section  of 
the  country,  acres  of  alfalfa — one  man  has  about  four  thousand  acres — 
that  will  grow  several  crops  of  pasture,  and  is  capable  of  sustaining 
thousands  of  cattle — that  is  a  growing  crop.  The  Assessor  comes  and 
says  it  shall  be  taxed  according  to  its  value. 

Mr.  LARUE.     Is  it  not  ass^sed  higher  because  it 

Mr.  GREGG.  The  land  immediately  adjoining  will  produce  alfalfa, 
but  does  not  have  any  growing  upon  it.  Why  not  say  that  the  growing 
crops  should  be  considered  as  an  improvement,  and  when  they  come  in 
that  form  should  be  subject  to  taxation  ?  I  consider  growing  crop*  an 
abeoluto  improvement,  because  you  must  improve  your  land.  Ever^ 
ditohyou  make  is  an  improvement;  you  build  a  house  or  bam,  and  it 
is  an  improvement,  and  I  hold  that  growing  crops  should  be  oonridered 
as  improvements,  only  for  the  purposes  of  taxation. 

RKIIAIKS  OP  MR.  RIOQB. 

Mr.  BIGGS.  Mr.  Chairman :  I  do  not  propose  to  take  up  the  time  of 
this  Convention,  but  when  I  see  a  man  get  up  here  and  make  state- 
ments, when  I  know  be  is  bettor  informed,  I  propose  to  noto  a  few  of  his 
remarks.  In  the  first  place,  if  I  had  a  boy  that  was  twelve  years  old, 
that  did  not  know  that  a  mortgage  was  not  good  unless  it  was  recorded, 
I  would  spank  him  and  send  him  hack  to  school  again.  I  do  not  pre- 
sume that  my  friend  intended  any  disrespect  to  the  intelligence  of  this 
Convention ;  but  for  a  gentleman,  a  member  of  the  bar,  of  fine  legal 
attainments,  to  get  up  here  and  make  such  statements,  is  ridiculous  and 
preposterous.  Every  gentleman  here  knows  that  a  mortage  has  to  be 
recorded  before  it  is  good. 

Mb.  ROIjFE.    You  are  mistaken,  Mr.  Big^ 

Mr.  BIGGS.    Hasn't  it  got  to  be  recorded  in  the  county? 

Mr.  EDGEBTON.    No. 

Mb.  biggs.  They  want  these  mortgages  to  go  scot  free  from 
taxation.  There  is  the  whole  thing  in  a  nutshell.  They  make  a  hue 
and  cry  about  land.  It  is  not  land  they  want  to  tax.  I  ask  any  man 
here,  did  you  ever  know  a  piece  of  personal  property  taxed  to  an  un- 
known owner?  If  you  did,  you  might  go  and  tax  all  the  sheep  that 
run  in  the  mountains.  You  might  travel  around  and  find  the  same 
band  of  stock  in  different  places,  and  assess  it  to  unknown  owners.     The 

gentleman  claims  to  be  opposed  to  taxing  growing  crops,  but  is  in  favor  of 
aving  them  toxed  as  improvements,  which  is  the  very  same  thing.  He 
is  not  consistent  there.  You  have  your  note  secured  by  mortgage ;  it  is 
bearing  interest;  it  is  productive;  it  produces  a  certain  interest;  yet 
you  do  not  tax  that.  Here  is  my  friend.  Colonel  Reed,  he  don't  know 
whether  he  will  get  one  bushel  to  the  acre,  or  twenty  bushels,  or  thirty 
bushels.  He  cannot  toll  anything  about  the  harvest.  Three  years  ago, 
when  growing  crops  were  assessed,  the  Assessor  camealong  and  assessed 
my  crop.  He  found  grain  in  store  and  assessed  that.  The  gentleman 
states  that  in  some  counties  they  assess  the  land  just  the  same,  whether 
there  is  alfalfa  growing  upon  it  or  not.  I  tell  you  if  that  is  the  case  the 
Assessor  is  not  doing  bis  auty.  It  is  a  well  known  and  established  fact, 
that  alfalfa  is  worth  from  fifty  dollars  to  one  hundred  dollars  per  acre. 
There  is  very  little  good  alfalfa  land  in  this  State.  I  want  to  see  these 
mortgages  taxed,  and  every  evidence  of  indebtedness  taxed,  and  let  a 
man  pay  on  just  what  he  is  worth,  and  no  more.  But  gentlemen  say 
that  the  people  are  opposed  to  taxing  mortgages.  I  say  that  it  was  one 
of  the  first  planks  in  the  platform  in  the  noruiem  part  of  the  State. 

Mr.  STUART.    Does  the  finrmer  pay  a  tax  on  gathered  crops? 

Mr.  biggs.  Yes,  sir.  I  pay  on  every  bushel  that  I  hold  over.  Yes, 
sir;  and  I  have  got  my  barley  two  years  on  hand. 

Mr.  STUART.    Suppose  you  sell  the  wheat? 

Mr.  biggs.  I  pay  taxes  on  my  grain,  on  my  hogs,  on  my  beehives, 
and  everything;  and  you  money  loaners  go  with  your  hundreds  of 
thousands  of  dollars  in  bonds,  and  do  not  pay  one  simple  cent  of  taxes 
to  support  the  government.  You  will  tax  the  little  lambs  almost  before 
they  can  bleat.  I  hope  this  Convention  will  tax  mortgages  and  solvent 
debts,  and  I  want  to  see  gentlemen  placed  upon  the  record.  I  want  to 
see  my  friend  Larkin  on  the  record ;  and  let  the  State  know  whether 
the  Convention  is  in  favor  of  taxing  mortgages  or  not.    Be  consistent, 

fmtleinen.  All  I  ask  is  this:  let  me  pay  in  proportion  to  my  neighbor, 
have  a  little  alfalfa,  and  that  land  is  assessed  twice  as  high  as  the  laud 
I  sow  in  wheat;  and  if  there  is  a  farmer  here  that  has  a  good  piece  of 
alfalfa  land  and  it  is  not  assessed  three  times  as  high,  I  am  very  much 
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fooled.  Land  is  all  graded  by  the  Aasesaor,  firet,  Becond,  and  third 
quality.  Tax  your  growing  crops  as  part  and  parcel  of  the  realty  just 
the  B»mo  as  any  improvement,  but  for  God's  sake  don't  go  and  tax 
them  separate.  Members  sa^  that  if  you  tax  the  mortgage,  the  bor- 
rowers will  have  to  pay  a  higher  rate  of  interest.  We  will  attend  to 
thaL  I  want  a  man  who  takes  a  mortgage  to  pay  his  pro  rata  share 
of  taxes. 

REHABKS   or   MB.   lAQON. 

Ma.  EAGOK.  Mr.  Chairman:  I  desire  to  say  a  few  words  upon  this 
qae6tion,and  I  will  state,  sir,  that  if  it  were  not  for  the  proposition  now 
before  this  body,  none  of  us  would  be  occupying  seats  upon  this  floor. 
This  was  the  only  question  that  was  advocated  in  the  calling  of  this 
Convention,  and  it  seems  to  me  that  the  will  of  the  people  in  this  regard 
should  be  respected  by  the  members  of  this  Convention.  Kow,  in  the 
argument,  it  seems  to  me  that  the  gentlemen  have  overlooked  a  very 
large  cla«  of  the  community;  that  there  are  only  two  classes — that  is, 
the  borrower  and  the  lender.  I  contend  that  there  is  another  class  that 
requires  the  consideration  of  this  Convention,  equally  with  those  classes, 
if  not  still  more  so,  and  that  is  the  well-to-do  farmer,  the  man  who  is 
neither  a  borrower  nor  a  lender ;  one,  sir,  who  isaddingtothe  prosperity 
and  the  material  wealth  of  the  State.  'These  men  should  be  taken  into 
ooniideration,  as  well  as  those  who  are  borrowing  money  every  day. 
Now,  let  me  take  occasion  here  to  say  that  there  is  not  so  large  a  portion  of 
the  community  thai  are  borrowing  money  as  gentlemen  upon  this  floor 
would  have  us  believe.  There  is  not  so  great  a  number  loaning  money 
as  gentlemen  upon  this  floor  would  have  us  believe.  However,  let  that 
be  the  case.  We  are  not  here  for  the  purpose  of  legislating  or  acting  in 
this  Convention  for  any  particular  class  of  this  community.  We  are 
here  for  the  purpose  of  doing  the  greatest  good  to  the  greatest  number. 
Now,  sir,  if  a  man  has  to  borrow  money,  is  it  right  that  my  friend 
Hitchoock,  or  Mr.  Boggs,  or  Mr.  McConnell,  who  are  not  borrowing 
money,  should  pay  taxes  to  make  up  the  taxes  that  would  be  necessary 
to  allow  him  to  borrow  money  cheap?  No  man  could  come  before  the 
people  of  this  State  and  ask  them  to  place  in  their  Constitution  anything 
that  would  allow  men  to  borrow  cheap  money  to  the  detriment  of  those 
who  are  not  borrowing  money.  We  have  to  make  up  so. much  taxes 
every  year,  and  every  man  should  pay  taxes  on  what  he  owns.  This 
thing  of  taxing  mortgages  is  what  the  people  of  this  State  require.  It  ie 
nothing  but  right  andjust.  There  wiU.in  any  law  that  we  may  paas,  be 
a  little  injustice  to  some  individuals.  There  will  be  a  little  double  tax- 
ation in  any  way  that  we  may  mauage  it.  In  taxing  mortgages  and  evi- 
dences of  indebtedness,  I  am  'ft'ee  to  admit  that  there  will  be  a  little 
double  taxation;  but  it  is  impossible  to  escape  this,  and  if  taxed,  we 
would  get  more  property  tax,  and  would  get  it  on  a  basis  that  is  more 
jost;  and  while  taxation  should  be  uniform  and  equal,  it  should  be  just. 
There  is  nothing  wrong  in  taxing  mortgages.  It  is  the  very  best  way  we 
can  get  at  it.  It  cuts  the  rate  of  taxation  down.  Now,  this  idea  of 
exempting  from  real  estate  the  mortgage,  will  raise  the  rate  of  taxation. 
That  is  what  has  been  the  trouble.  It  is  because  property  has  not  been 
taxed  eqaal  and  uniform,  and  because  all  the  property  has  not  been 
taxed.  We  want  to  get  a  larger  assessment  roll.  We  want  to  do  it 
honestly  and  honorably.  The  larger  the  assessment  roll,  the  lower  the 
rate  of  taxation..  So  far  as  this  borrowing  class  is  concerned,  let  me  state 
this :  they  say  that  when  a  poor  man  goes  to  borrow  money,  that  they 
will  exact  the  tax  upon  the  mortgage.  That  is  not  the  case.  If  the  man 
chooses  to  allow  them  to  do  so,  they  might  do  it;  but  money,  like  every 
other  commodity,  is  governed  by  the  law  of  supply  and  demand.  If 
money  b  plenty,  interest  will  be  low,  and  if  it  is  scarce,  interest  will  be 
high,  and  that  is  all  you  can  make  out  of  this;  because,  if  a  man  has 
money  on  hand  he  is  not  going  to  keep  it  on  hand  and  pay  taxes  on  it. 
lliat  18  all  a  cry  got  up  by  the  money  lender,  and  nobody  else.  Money 
will  oome  to  this  State  from  other  sources,  if  those  who  have  it  here 
now  will  not  loan  it,  because  there  is  no  better  place  in  the  world  for 
the  investment  of  money.  It  would  come  here  by  millions,  if  every 
dollar  that  we  have  to-day  was  taken  out.  There  is  capital  now  anxious 
for  investment  at  a  lower  rate  of  interest  than  we  have  at  present.  But 
we  are  not  legislating  for  the  borrower  or  the  lender.  If  we  would  legis- 
late for  the  borrower,  why  not  for  the  lenderT  The  fact  is,  this  borrow- 
ing c^asB  is  not  half  so  large  as  gentlemen  would  have  us  believe. 

X  say  that  we  are  here  only  upon  this  proposition.  We  must  get  up 
something  in  this  Constitution  that  will  suit  the  people  on  this  matter, 
or  we  will  not  have  the  Constitution  adopted.  I  am  satisded  that  the 
old  Constitution  is  good  enough  in  all  things  except  this.  There  was 
no  cry  for  anything  else  but  this.  I  say,  do  this,  and  one  or  two  other 
things  in  regaird  to  this  matter,  and  we  will  have  done  all  that  we  were 
sent  here  to  do.  We  must  protect  the  people  of  the  State  of  California 
against  those  who  would  injure  her  interests;  who  would  escape  taxa- 
tion and  shift  it  upon  others.  We  should  have  done  it  long  ago.  It 
does  not  require  any  great  amount  of  statesmanship  to  see  these  things. 
It  is  a  simple  plain  business  proposition  that  any  man  can  see  and 
onderstand.  It  does  not  require  us  to  go  back  and  take  up  old  musty 
books  and  experiments  that  have  been  tried  in  this  land  and  the  other. 
It  is  only  a  plain  simple  proposition  that  we  have  to  act  upon  in  a  busi- 
ness sense,  and  that  every  business  man  in  the  community  will  under- 
stand. It  is,  while  you  make  taxes  equal,  uniform,  and  just,  and 
while  you  make  it  light  upon  one  class,  you  bring  down  the  burden 
apon  the  other  class.  Does  this  require  any  amount  of  statesmanship 
or  experience  ?  It  is  a  matter  that  the  common  people  understand  and 
have  sent  us  here  to  do,  and  to  do  nothing  else,  in  my  opinion.  All 
thia  talk  about  Chinese,  about  corporations,  about  everything  else,  were 
secondary  considerations  with  the  people  of  this  State.  It  was  to  bring 
taxation  equal  and  uniform  that  we  were  sent  here,  and  for  no  other 
porpoae.  When  we  have  done  this,  we  can  well  adopt  the  balance  of 
tlM  old  Constitution,  and  go  home  to  our  constituents  with  the  assurance 
that  oar  work  will  be  approved ;  but  if  we  do  anything  else,  we  can  be 


assured  that  our  work  will  be  rejected.    I  wish  to  see  every  species  of 
property  taxed  uniformly,  equally,  and  justly. 

KKUARES  or  MB.  OBLITEB. 

Mb.  OHLEYER.  Mr.  Chairman :  It  is  with  extreme  di£Sdence  that 
I  rise  to  say  a  word  on  this  question.  It  may  well  be  considered  pnesum- 
tuous  on  my  part,  to  venture  to  enlighteen  this  Convention  on  the 
subject  under  consideration,  in  the  face  of  so  much  learning,  wisdom, 
and  experience  as  we  find  represented  on  this  floor.  I  have  listened 
with  deep  interest  to  the  debate  on  revenue  and  taxation,  and  regard 
this  the  most  important  question  that  can  come  before  this  body,  I  trust, 
therefore,  that  it  will  receive  that  careful  consideration  that  its  impor- 
tance demands. 

I  hope  this  Convention  will  adopt  no  system  of  exemption  except 
public  property,  and  property  belonging  to  the  United  States.  Tne 
danger  is,  when  once  we  open  the  door  to  exemptions  there  will  be  no 
end  to  it.  It  will  tend  to  the  creation  of  fictitious  indebtedness  until  the 
burdens  of  taxation  would  fall  almost  entirely  on  the  poorer  classes, 
whose  property  could  not  be  hid  away  from  the  Assessor's  scrutiny. 
Take,  for  example,  the  merchant.  It  is  seldom  that  he  does  business  on 
his  own  capital.  But  we  will  suppose  he  has  five  thousand  dollars  of 
his  own  money;  he  will  lay  in  a  stock  worth  ten  thousand  dollars,  for 
a  time  owing  for  half  his  gtwds.  The  Assessor  conies  along,  and  takes  a 
look  at  the  stock  of  goods.  As  some  of  the  goods  have  been  sold  they 
find  it  difficult  to  arrive  at  the  true  value  for  taxable  purposes,  and  the 
Assessor,  not  knowing  or  understanding  the  subject,  will  finally  com- 
promise with  the  merchant,  and  call  it  six  thousand  dollars,  which  (o 
him  seems  a  fair  figure.  Having  decided  this  point,  Ihe  merchant  pro- 
duces evidence  of  indebtedness  to  the  amount  of  five  thousand  dollars, 
and  has  it  subtracted  from  bis  total  assessment.  And  thus  we  find  him 
doing  business  on  a  capital  of  ten  thousand  dollars,  and  paving  tax  on 
but  one  thousand  dollars,  and  apparently  no  great  wrong  done  by  the 
merchant. 

I  hold  it  right  and  proper  that  every  man  should  pay  tribute  to  the 
government  on  the  business  he  does.  If  a  merchant  can  make  more 
money  on  a  capital  of  ten  thousand  dollars  than  he  can  on  five  thou- 
sand, he  should  pay  taxes  on  the  ten  thousand.  And  so  with  the  farmer, 
if  he  can  do  twice  as  well  on  a  ten  thousand  dollar  farm  than  be  can  on 
one  of  five  thousahd,  he  sHould  pay  on  this  larger  amount.  Under  the 
system  proposed  by  the  committee  and  by  their  amendments,  he  might 
be  carrying  on  a  ten,  fifteen,  or  twenty  thousand  dollar  farm,  and  yet 
only  pay  taxes  on  five  thousand  dollars,  the  amount  originally  invested 
by  him.  As  he  is  protected  in  the  whole  of  it,  he  should  also  pay  taxes 
on  the  whole  of  it.  Not  to  do  so  is  an  encouragement  to  go  yet  deeper  in 
debt  until  ruin  shall  finally  overtake  him.  Nor  will  it  do  to  say  he 
should  not  pay  because  you  propose  to  make  the  lender  pay.  I,  too, 
would  make  the  lender  pay  his  tax  simply  because  it  is  7ii«  business. 
He  prefers  to  loan  his  capital,  receives  the  protection  of  the  State,  and 
should  pay  his  pro  rata  towards  the  support  of  his  government.  In  this 
view  (tnat  is  not  double  taxation),  I  am  supported  by  General  Howard 
and  other  speakers  who  have  preceded  me,  who  have  cited  ample  author- 
ity to  sustain  this  position.  The  principle  of  deductions  or  credits  is  a 
dangerous,  and  to  my  mind,  an  impractical  one.  There  would  be  no 
end  to  the  frauds  committed.  The  best  system  ever  invented  by  man 
has  been  circumvented  by  the  dishonest.  It  seems  to  me  this  system  is 
a  bid  for  dishonesty.  Good  men  are  often  found  to  act  as  though  they 
thought  it  shrewd  to  evade  the  scrutiny  of  the  Assessor,  and  thereby 
defraud  the  State  out  of  their  just  proportion  of  their  taxes. 

In  Oregon  this  system  prevails,  to  what  extent  I  am  unable  to  say. 
But  in  the  very  last  annual  message  of  the  Governor  of  that  State,  the 
system  is  condemned.  And  the  reasons  given,  if  I  am  correctly 
informed,  was  the  continued  evasion  and  reduction  of  the  Assessor's  roll, 
and  the  encouragement  to  the  people  to  run  in  debt,  either  fictitiously 
or  otherwise. 

Mr.  Chairman,  for  these  reasons,  briefly  given,  I  cannot  support  these 
propositions.  And  when  the  proper  times  comes,  if  no  one  else  does,  I 
will  move  to  strike  out  of  section  two  all  that  pertains  to  the  rebate  or 
credit  system  in  assessments,  to  the  end  that  all  may  pay  and  none 
escape,  and  thus  create  a  larger  assessment  and  consequent  lower  rates 
of  taxes.  Thus  the  poor,  honest,  and  prudent  will  be  encouraged  in 
their  course,  while  the  proposed  system  will  lead  to  temptation,  profli- 
gacy, and  recklessness. 

It  has  been  stated,  and  I  have  no  doubt  of  the  fact,  that  were  all  prop- 
erty taxed,  it  would  increase  the  State's  tax  roll  one  hundred  per  cent, 
fn  that  case  it  would  decrease  the  rate  of  taxation  fifty  per  cent.  Hence 
all.  parties  would  show  a  greater  willingness  to  pay  their  proportion. 
There  would  be  much  less  cause  for  the  masses  to  evade  the  Assessor. 
It  would  substitute  an  entirely  practicable,  safe,  and  simple  method  of 
raising  the  necessary  revenue,  in  place  of  a  cumbersome,  complicated, 
and  unsatisfactory  method. 

A  word  in  regard  to  the  taxing  of  growing  crops,  and  I  am  done. 
Were  all  property  and  things  of  value  taxed,  the  farmer  would  have 
little  cause  to  complain  if  he  had  to  pay  tax  on  his  growing  crop,  for  the 
rale  would  be  bo  low  as  to  be  but  little  felt.  But  I  hold  such  a  tax 
would  be  wrong  and  unjust,  and  a  discrimination  against  the  agricul- 
turist. He  would  pay  revenue  on  something  he  himself  had  not  yet 
received.  Such  a  course  is  certainly  unnecessary,  as  whatever  the 
farmer  makes  more  than  a  living  he  always  reinvests,  when  it  becomes 
tangible  property  and  subject  to  be  assessed.  The  State  can  well  aflbrd 
to  wait  a  year  for  revenue  from  this  source. 

KEMARKS   or   MR.   LARKIM. 

Mr.  LARKIN.  Mr.  Chairman :  My  friend,  Mr.  Big|8,  from  Butte,  is 
very  anxious  to  know  how  I  shall  stand  on  this  question.  I  am  very 
willing  to  inform  him  that  I  believe  in  the  assessment  of  every  dollar's 
worth  of  property  in  this  State — every  dollar's  worth — and  no  more  j 
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that  every  foot  of  land,  every  horse,  every  cow,  every  dollar  in  money, 
should  be  assessed  upon  the  Assessor's  roll,  and  that  the  party  in  posses- 
sion should  give  in  the  list  of  the  property,  and  should  pay  the  tax. 
And  I  would  provide  that  where  other  men  hold  accounts  against  that 
man,  that  he  should  have  rebate  for  their  interest  in  that  property.  I 
propose  t«  assess  the  property,  leaving  notes  and  mortgages  as  simple 
evidences  that  these  parties  have  an  interest,  and  then  when  they  settle 
the  debts  let  the  man  who  owns  the  property  have  a  rebate  to  the  amount 
of  the  tax.  It  is  as  clear  a  proposition  as  the  noonday  sun.  Take  an 
enterprising  man  who  has  partly  enough  money  to  build  a  house;  he 
builds  a  house  and  goes  in  debt  for  part  of  it.  Under  the  system  of  tax- 
ing mortgages,  notes,  and  solvent  debts,  you  compel  that  man  to  pay 
double  taxation.  This  provision  offered  by  Mr.  Boggs  avoids  that.  It 
provides  that  the  party  in  possession  of  the  property  should  give  it  in, 
and  that  whenever  a  mortgage,  or  note,  or  book  account  is  settled,  that 
the  party  assessed  shall  have  a  right  to  the  amount  of  taxes  that  he  has 
paid  on  that  note,  account,  or  mortgage.  Is  there  anything  there  that  is 
not  just?  Is  there  anything  there  l)ut  what  is  equal  and  uniform?  No 
plainer  proposition  was  ever  presented  to  any  Legislature  or  Convention 
in  this  State.  This  committee  here  has  adopted  m  part  the  same  propo- 
sition. The  same  proposition  has  been  before  every  Legislature  for  the 
last  fifteen  years  in  one  shape  or  another.  But  in  this  proposition  of 
Mr.  Boggs  we  propose  to  cany  it  out.  There  certainly  should  be  exemp- 
tion in  this  case  as  well  as  in  mortgages;  but  it  is  simply  a  question 
between  the  men. 

Mb.  BIGGS.  Why  are  you  so  opposed  to  deeds  of  trust  and  mort- 
gages being  specified— that  they  (hall  be  taxed?  Why  go  around  and 
come  in  the  back  door?  Why  are  you  so  violently  opposed  to  the  words 
"mortgages  and  deeds  of  trust?" 

MB.LARKIN.    They  are  not  property. 

Mb.  BIGrGS.    We  propose  to  make  them  property. 

Mb.  LARKIN.  They  are  only  evidences  that  a  man  has  an  interest 
in  certain  property. 

Mr.  OHLeyEB.    Are  you  not  in  favor  of  ttucing  all  the  property? 

Mk.  LABKIN.  I  say  a  man  should  pay  taxes  on  just  what  he  is 
worth.  If  a  merchant  starts  trade  in  a  city,  and  has  but  a  thousand 
dollars,  and  borrows  another  thousand  dollars,  and  borrows  on  a  note 
another  thousand  dollars,  and  another  thousand  dollars  worth  of  goods 
he  gets  trusted  for,  that  man  does  not  own  all  this  property ;  he  owns  it 
less  these  three  amounts,  and  in  these  three  amounts  these  other  men 
are  his  partners.  Admit  that  a  man  should  pay  on  all  that  he  has; 
let  him  give  in  the  whole  property  at  the  time  of  the  assessment,  and 
pay  the  tax,  but  when  he  comes  to  settle  with  the  other  parties  he  should 
have  a  rebate  to  the  amount  of  the  tax  on  what  he  owe*. 

Me.  EAGON.  Suppose  you  have  real  estate  to  the  amount  of  ten 
thousand  dollars,  and  you  come  to  me  and  borrow  five  thousand  dollars 
to  cany  on  some  arrangement  outside,  and  I  loaned  it  to  you  and  take  a 
mortgage  upon  your  property.  Does  that  make  the  value  of  your  prop- 
erty any  lemJ  Should  you  not  pay  taxes  upon  the  value  of  that  prop- 
erty ?     Would  you  deduct  that  fire  thousand  ? 

Mk.  LARRIN.  I  do  not  propose  to  deduct  anything.  I  propose  to 
assess  that  property.  But  when  I  pay  you  that  money  I  have  a  right 
to  take  out  the  amount  of  tax  I  have  paid  on  it. 

Mb.  EAGON.    I  think  not. 

Mb.  LARKIN.  I  am  in  favor  of  taxing  all  the  property.  If  I  have 
real  estate  to  the  amount  of  ten  thousand  dollars  and  oorrow  five  thou- 
sand dollars  of  you  I  then  have  fifteen  thousand  on  which  I  should  pay 
the  tax.  I  should  then  have  a  rebate  of  the  amount  of  tax  I  paid  on 
your  five  thousand  dollars. 

Mk.  EAGON.    That  only  complicates  it 

Mb.  LARKIN.  It  don't  complicate  it  at  all.  Otherwise  you  could  go 
scott  free.  But  these  gentlemen  say  you  cannot  force  these  men  to  pay 
this  rebate.  That  is  child's  talk.  You  cannot  force  men  to  l>e  honest, 
but  still  we  have  statutes  to  keep  men  from  stealing.  The  principle  is 
right  in  this  proposition,  the  theory  of  it  is  right,  and  if  carried  out  by 
proper  legislation  it  will  work  equal  taxation  in  the  State.  So  far  as 
the  proposition  of  the  gentleman  from  Humboldt,  Mr.  Huestis,  is  con- 
cerned, he  has  combined  three  propositions — the  proposition  of  Mr. 
Boggs,  the  proposition  of  the  committee  here  in  section  five,  and  some 
new  matter  of  his  own. 

Mr.  HUESTIS.  If  the  gentleman  will  permit  me  I  will  state  that 
the  difference  between  the  amendment  oi  Mr.  Boggs  or  Judge  Hale, 
and  my  amendment  is,  that  in  one  case  the  principle  of  the  taxation  of 
money  secured  by  mortgage  and  solvent  debts  is  established,  and  in  th^ 
other  it  is  not  established,  out  it  is  claimed  by  the  friends  of  the  other 
that  it  works  out  the  same  result. 

Mr.  LARKIN.  It  will  accomplish  the  same  result  But  there  is  no 
provision  excepting  railroad  companies.  Let  us  provide  for  the  assess- 
ment of  every  man  for  just  what  he  is  worth  and  no  more ;  and  when 
he  pays  his  debts  let  him  compel  the  party  that  he  pays  that  debt  to,  to 
return  to  him  the  amount  of  taxes  he  has  paid  during  the  time  he  owed 
the  debt.  If  that  is  not  just,  what  is  just  taxation?  I  did  not  intend 
to  detain  the  oomraittee  half  so  long. 

BBHABKS  or  MB.  WHITK. 

Mb.  WHITE.  Mr.  Chairman :  It  appears  to  me  that  there  is  no  one 
sentiment  more  universal  in  the  whole  State  than  the  sentiment  that 
mortgages  and  solvent  debts  should  be  taxed  in  some  just  way.  I  am  in 
favor,  therefore,  of  taxing  them.  But  the  manner  in  which  they  should 
be  taxed  is  a  thing  that  should  be  discussed.  I  like  Mr.  Boggs'  propo- 
sition. The  idea  that  there  should  be  a  rebate,  it  occurs  to  me  is  a  good 
idea.  The  idea  that  solvent  debts  should  not  be  taxed  amounts  to  this: 
An  Assessor  comes  to  a  farm.  Say  he  finds  a  farm  worth  twenty  thousand 
dollars— the  land.  Well  it  is  worth  twenty  thousand  dollars.  He  puts 
it  down.  The  farmer  shows  him  everything  he  has  on  the  farm — and 
I  do  insist  that  the  farmers  are  more  candid,  as  a  class,  than  any  other 


in  showing  up  their  property.  They  show  them  everything  they  have. 
They  holdnothing  back.  The  Assessors  go  around  and  examine  every- 
thing; they  examine  the  whole  of  the  furniture,  and  leave  nothing 
untaxed.  They  go  to  the  wife  and  ask  her  to  show  them  the  chickens, 
and  turkeys,  ana  ducks,  and  they  go  down.  Everything  on  the  form 
goes  down,  and  it  is  all  summed  up.  Well,  that  farmer  would  natnrally 
say,  if  he  was  in  one  of  the  other  States :  "  I  am  in  debt;  I  have  a  mort- 
gage on  this  place  of  ten  thousand  dollars ;  I  am  not  worth  ten  thousand 
dollars,  and  I  can  show  it  to  you."  But  the  Assessor  in  our  State  says  : 
"  I  cannot  take  any  notice  of  all  that;  I  must  put  down  thirty  thousand 
dollars,  that  you  are  in  possession  of  here."  And  he  puts  it  down,  and 
the  man  has  to  pay  it  Now,  he  goes  to  another  man,  and  asks  what  he 
is  worth,  and  he  swears  that  he  is  worth,  say  fifty  thousand  dollars.  He 
takes  his  oath,  no  matter  whether  it  is  good  or  not.  But,  in  that  case, 
ought  he  not  to  put  down  that  he  was  worth  two  hundred  thousand  dol- 
lars, because  he  has  taxed  the  farmer  four  times  what  he  is  worth,  and 
why  not  tax  him  four  times  what  he  is  worth. 

Now  this  is  a  thing  that  cannot  be  endured.  I  say  that  this  question 
of  taxation  is  what  has  brought  this  Convention  together  in  a  great 
measure.  That  and  the  Chinese  trouble  have  been  two  great  motive 
powera  that  have  brought  this  Convention  together,  tad  I  say  we  will 
have  to  plan  out  some  way  in  which  we  can  get  equal  taxation.  We 
must  get  some  way  that  the  man  in  the  country  will  not  pay  three 
times  nis  just  taxes,  ^very  single  law  within  the  Code  bears  down 
to-day  ujpon  the  farmerB.  'This  taxation  business  bears  upon  them  ter- 
ribly. The  way  in  which  land  is  held  heart  upon  them,  prevent*  the 
settlement  of  the  State,  and  requires  some  alteration.  I  appeal  to  gen- 
tlemen here  to  do  their  utmost  to  relieve  the  State  from  these  things 
which  are  retarding  its  growth  and  progress.  It  is  this  taxation  question 
and  the  way  in  which  land  is  held  in  this  State  that  is  driving  the  peo- 
ple of  the  State  into  the  cities.  They  come  in  and  they  have  no  po**ible 
means  of  support.  The  interior  is  depopulated,  and  the  city  is  growioK 
up.  You  are  astonished  to  see  in  San  Francisco  an  immense  crowd  <n 
starving  people.  The  reason  is,  that  all  the  laws  that  we  make  are 
tending  to  drive  men  away  from  the  cultivation  of  the  soil.  In  eveiy 
other  country  they  make  laws  to  try  and  assist  in  the  cultivation  of  the 
soil,  to  take  men  out  there,  and  they  make  exceptions  in  their  filvor,  but 
here  it  is  exactly  the  opposite. 

The  gentleman  from  Kern,  Mr.  Gregg,  talks  about  taxing  growing 
crops.  Why,  sir,  that  was  the  law,  and  what  was  the  result  of  it?  The 
Supervisors  refused  to  direct  the  Assessors  to  do  it,  and  the  universal 
feeling  was  such  in  the  State  that  they  never  assessed  them.  There  i* 
something  so  unjust,  and  so  contrary  to  the  will  of  the  people  in  it,  that 
it  is  impossible  to  enforce  it  I  tell  you,  sir,  when  a  man  goes  on  a  farm, 
and  does  not  know  whether  the  crop  is  going  to  come  to  anything  or  not, 
he  looks  upon  the  man  who  would  tell  nim  that  he  must  pay  a  tax  on 
his  prospect  for  a  crop,  as  an  enemy,  and  as  a  man  who  is  actually  try- 
ing to  rob  him.  The  oonse<}uence  is,  you  cannot  enforce  such  a  law. 
There  is  no  use  of  putting  it  into  the  Constitution.  Yon  cannot  enforce 
it.  It  is  one  of  those  things  that  is  so  obnoxious  to  the  feelings  of  the 
whole  people  that  they  will  not  see  it  carried  out.  I  trust  that  there 
will  be  no  hesitation  in  trying  to  fix  this  tax  matter  in  some  way  that  it 
will  bear  ei^ually  upon  all  classes.  Now,  even  in  these  repuolics  in 
South  America,  they  make  the  greatest  efforts  to  get  peeple  on  the  soil. 
They  give  them  two  or  three  hundred  dollars — loan  it  on  their  lands — 
and  leave  it  so  many  years  without  taxation.  Although  we  call  them 
half  savages  and  benighted  people,  compared  with  us,  yet  we  are,  to-day, 
in  California,  doing  whatever  we  can  to  crush  down  the  farmers  and  the 
cultivators  of  the  soil.  Look  at  Santa  Clara;  San  Jos^  has  one  third  of 
its  population  within  its  limits.  Look  at  San  Francisco,  filling  up  every 
day  with  people,  not  on  account  of  the  demand  for  population,  for  if  that 
was  the  case  we  would  not  find  them  starving  there.  But  it  is  because 
we  pay  no  attention  at  all  to  those  laws  that  should  be  enacted  that 
would  encourage  people,  and  induce  them,  and  almost  force  them,  out 
on  the  soil  to  cultivate  it  I  trust  that  there  will  be  no  hesitation  about 
this  matter  of  taxing  mortgages,  and  taxing  solvent  debts,  and  doing  it 
in  such  a  manner  as  will  avoid  injustice,  and  that  it  will  work  fairiy  to 
all  classes. 

RKUABXa  OF  MB.  STBBLB. 

Mb.  STEELE.  Mr.  Chairman :  We  have  now  reached  one  oC  the 
most  important  (juestions  that  can  come  before  this  Convention.  In  fact, 
it  was  the  question  that  induced  the  calling  of  this  Convention.  The 
Grangers  throughout  the  State  were  in  favor  of  the  taxation  of  mort- 
gages, and  after  the  decision  of  the  Supreme  Court  that  mortgages  could 
not  be  taxed,  the  people  of  the  State  felt  outraged;  they  felt  that  there 
was  a  property  interest  in  mortgages,  and  that  they  ought  to  be  taxed. 
Why,  sir,  the  great  majority  of  the  people  of  this  State  who  hold  farms 
to-day  are  deeply  in  debt,  and  they  are  paying  the  taxes,  not  only  upon 
the  property  that  they  own,  but  upon  Ineir  debts.  It  is  inequality  of 
taxation  that  has  caused  such  a  complaint  throughout  the  State,  and  we 
must  arrange  the  matter  here,  in  our  Constitution,  to  avoid  that,  or  our 
Constitution  will  not  be  adopted.  The  quertion  of  taxation  is  a  very 
intricate  question,  and  if  we  attempt  to  go  into  details  here  we  will 
make  a  mistake,  but  if  we  confine  ourselves  to  fundamental  principles, 
the  Legislature  will  be  able  to  arrange  the  details.  We  ought  to  define 
what  property  is,  for  the  purpose  of  taxation,  and  I  believe  that  prop- 
erty should  embrace  everything  that  is  of  value  in  this  State— land, 
personal  property,  bonds,  mortgages,  solvent  debts,  franchises,  and  every 
conceivable  thing  of  value,  and  taxed  in  the  hands  of  the  man  that 
holds  it  I  cannot  believe  with  my  friend,  Mr.  Gregg,  that  it  makes 
no  difference.  The  people  of  the  State  have  an  interest  in  the  prosperity 
of  the  State,  and  if  a  portion  of  the  people  are  borne  down  with  taxa- 
tion, and  crushed  into  the  earth,  and  another  part  are  exempt  from 
taxation,  then  the  prosperity  of  the  State  is  crippled,  and  the  very 
foundation  of  industry  destroyed.  There  is  the  trouble.  We  want  to 
tax  the  property  in  the  hands  of  the  individuals  that  own  it,  and  then 
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we  are  doing  justice,  and  nobody  is  injured.  Kow,  let  us  look  at  this 
matter  of  taking  mortgages.  Why  should  they  not  be  taxed  ?  If  it  is 
not  property  it  is  productive  capital,  and  the  most  productive  capital  in 
the  State,  and,  if  the  interest  is  not  paid,  it  takes  tne  real  estate  for  it* 
satisfaction.  And,  sir,  the  interest  has  to  come,  no  matter  whether  the 
iarmer  raises  a  crop  or  not ,-  no  matter  whether  it  rains  or  is  a  dry  season ; 
and  if  it  is  notpaid  the  farmer  sacrifices  his  property,  which  is  security 
for  the  debt.  What  reason  is  there  that  the  man  who  owns  this  mortgage, 
and  who  is  receiving  this  interest,  should  not  be  taxed  upon  it?  Some 
say  tax  the  mortgage  and  let  the  mortgagor  pay  it  too.     If  the  mortgagor 

Says  the  interest,  is  not  his  liability  to  pay  taxes  diminished?  It  is 
iminished  very  much  because  he  pars  an  exorbitant  rate  of  interest. 
Why,  they  say,  you  cannot  make  the  mortgage  pay  the  taxes.  Let 
the  people' elect  honest  men  to  enforce  the  laws  and  we  will  have  justice 

Set.  I  will  admit  that  if  we  tax  mortgages  it  will  necessitate  a  usur^ 
tw.  I  do  not  doubt  that;  but  let  us  have  it  Let  us  go  right  after  this 
thing.  Why,  if  there  is  not  something  done,  these  moneyM  men,  who 
have  dictated  to  this  State  the  system  of  revenue  and  taxation,  will 
have  the  entire  State  in  their  hands,  and  by  so  doing  they  will  kill  the 
"goose  that  lays  the  golden  egg."  They  will  find  that  it  is  to  their 
interest  to  allow  this  money  to  be  taxed.  They  will  be  very  glad  to  get 
it  back  into  the  hands  of  men  who  can  use  it.  It  is  coming  to  that  If 
the  £utners  have  got  to  pay  the  rate  of  interest  and  taxation  that  they 
are  paying  now,  it  will  be  but  a  short  time  b^bre  the  land  of  the  State 
will  be  in  the  hands  of  these  men,  and  they  will  be  glad  to  get  it  back 
and  take  a  fair  amount  of  interest  The  reason  is  that  the  investment 
is  a  secure  one.  They  know  that  their  money  is  secure  and  that  they 
will  get  their  interest  reguUrlr.  If  they  would  take  a  less  amount  of 
interest,  and  take  security  on  the  land,  the  diUioulty  would  be  obviated, 
and  we  would  have  peace  and  prosperity  all  over  the  State.  What  we 
want  is  to  have  all  the  property  of  this  State  pay  taxes.  There  is  now 
probably  not  over  two  tbirds  of  the  property  of  this  State  listed  to  pay 
taxes.  I  presume  that  there  are  over  two  hundred  millions  in  this 
State  that  does  not  pay  a  cent  of  taxes,  and  has  not  for  the  last  ten  or 
fifteen  years.  If  we  do  our  duty  we  will  call  upon  the  Legislature  to 
enact  an  honest  law,  and  then  it  will  rest  with  the  people  to  elect  honest 
and  efficient  men  to  enforce  that  law.  If  we  must  have  a  usury  law, 
let  us  have  it.  Do  not  let  us  falter  or  hesitate.  Let  us  lay  down  correct 
principles  and  we  shall  certainly  reach  correct  results  in  time;  but  we 
can  never  expect  to  reach  proper  results  unless  we  lay  the  foundation 
for  them  in  this  Constitution.  There  is  the  place  to  begin  the  reform, 
and  if  we  are  honest  and  act  honestly  we  shall  have  done  our  part,  and 
the  people  will  do  theirs. 

RXMAKKS   or   MB.    BLACKMIUt. 

Mb.  6LACKHER.  Mr.  Chairman:  If  we  expect  to  make  a  perfect 
system  of  taxation  by  any  efforts  that  we  may  put  forth  here,  we  might 
as  well  adjourn  to-day  and  go  home,  because  it  is  not  among  the  possi- 
bilities, in  my  judgment.  But  it  is  certainly  within  the  reach  of  this 
body  to  come  much  nearer  to  it  than  we  have  heretofore.  Now,  sir,  I 
believe  that  the  true  theory  of  taxation  is,  that  the  assessment  should  be 
put  upon  all  persons  and  property  according  to  their  ability  to  pay  the 
tax.  Property  represents  an  ability  to  pay  its  proportion  for  the  support 
of  the  government,  and  so  do  persons  so  far  as  their  abilitjr  to  acquire 
property  is  concerned.  Now,  sir,  the  taxes  are  assessed  upon  individuals 
by  reason  of  their  connection  together  as  society.  Taxes  are  made  a 
necessity  because  of  this  very  society,  and  taxes  bring  with  them  not 
only  protection,  but  they  bring  privileges  besides.  A  person  is  not  only 
proiected  in  his  life  and  in  his  property  by  reason  of  toese  taxes,  but  he 
IS  also  accorded  certain  privileges  in  connection  with  his  life  in  that 
society  that  he  could  not  have  if  it  were  not  for  the  taxes.  Now,  then, 
a  man  should  not  only  pay  for  the  protection  that  the  taxes  give  him, 
but  he  should  also  pay  for  the  privileges  that  are  his  by  reason  of  them, 
in  excess  of  the  protection.  Mow,  how  shall  we  produce  this  result? 
How  shall  we  make  people  pay  for  the  protection  and  the  privileges  in 
addition  to  the  protection?  The  first  thing,  it  seems  to  me,  to  do,  is  to 
determine  what  can  afford  to  pay  taxes.  In  ray  judgment  there'are 
three  things  upon  which  taxes  can  justly  be  levied.  The  first  is  prop- 
erty, the  next  is  credits,  and  the  third  is  labor;  because  all  these  bring 
an  ability  to  pay.  Property  certainly  represents  an  ability  to  pay  the 
tax.  Credits  are  in  themselves  an  ability  to  pay  the  tax,  because'they 
can  be  bought,  they  can  be  sold,  they  are  of  value,  they  are  protected  by 
the  laws.  And  so  it  is  with  labor.  Labor  can  be  bought  and  sold,  and 
it  represents  an  ability  to  pay  the  tax,  and  this  would  come  under  the 
head  of  income,  because  the  labor  produces  an  income. 

Now,  then,  as  regards  property,  I  think  every  kind  of  property  should 
bear  its  share  of  the  burden  of  taxation,  except  that  which  is  public 
raoperty  of  the  United  States,  or  public  property  belonging  to  the  State. 
That,  of  course,  would  be  useless  to  tax,  because  it  is  sim^y  taking  the 
money  out  of  one  pocket  and  putting  it  into  the  other.  But  every  kind 
of  property  ought  to  bear  its  fair  proportion  of  the  burdens  of  taxation. 
We  mnst  arrive  at  property  by  taking  the  real  property  and  the  personal 
property  and  putting  its  proportion  of  the  taxes  upon  that.  Then,  if  we 
only  tax  that,  and  leave  out  of  the  question  the  credits  and  the  ability 
of  men,  we  put  an  unjust  proportion  of  the  burden  upon  the  property 
and  those  who  bold  it,  ana  w#  leave  a  great  portion  of  that  ability  to 
pay,  without  putting  any  burden  upmn  it  at  all.  Now,  sir,  we  should 
tax  the  credit  to  the  man  who  holds  it  If  I  have  in  bank,  when  the 
Aaseaaor  comes  around  on  the  first  of  March,  three  thousand  dollars,  I 
most  pay  the  tax  upon  it,  and  that  tax  is  for  the  money  during  the  year 
for  which  the  tax  is  levied.  But  if  before  the  Assessor  comes  around, 
perhaps  the  day  before,  I  have  loaned  it  to  a  man  and  taken  his  note  for 
it,  and  it  is  secured  by  a  mortgage  upon  real  estate,  then,  under  the 
present  law,  I  do  not  pay  taxes  upon  it  Why  ?  Because  I  have,  the 
day  before  the  Assessor  came,  taken  that  money  out  of  the  bank,  and 
taken  a  note  for  it  on  which  I  am  to  receive  interest.    Why  should  I  be 


exempt  from  pacing  my  portion  of  the  tax?  I  have  the  same  ability  as 
I  had  before.  I  am  protected  by  the  government  in  the  possession  of 
this  three  thousand  dollars,  the  same  as  I  was  before.  There  is  no  jus- 
tice in  exempting  that  three  thousand  dollars  because  I  have  taken  it 
from  the  bank  and  taken  a  note  for  it  It  represents  my  ability  to  pay 
that  tax.    And  so  it  is,  too,  with  labor. 

I  will  go  a  little  further.  We  must  tax  the  property  and  the  credit.or 
else  a  large  portion  of  the  money  will  escape  its  share  of  the  burden. 
Now,  how  is  it  with  labor.  Here  is  a  man  who  has  the  ability  to  earn 
a  large  salary.  He  has,  perhaps,  taken  the  earnings  of  years  and  put  it 
into  his  head,  as  we  have  examples  here  on  this  floor.  They  think 
more,  perhap,  of  taking  the  money  that  they  have  earned  and  educat- 
ing the  brain  with  it,  and  they  may  be  able  to  earn  four,  five,  ten,  or 
twenty  thousand  dollars  a  year.  That  is  an  ability  to  pay  for  the  pro- 
tection that  they  have  while  they  are  acquiring  it,  and  not  only  the  pro- 
tection, but  the  privileges.  But,  they  say  if  you  tax  this  you  tax  a  man 
double,  because-  he  may  take  his  money  and  invest  it,  and  it  is  subject 
to  taxation.  But  I  claim  not.  If  a  man  is  taxed  upon  an  income,  it 
must  be  put  upon  his  income  retrospectively.  You  must  tax  the  income 
that  the  man  has  received  during  the  year  previous  to  the  one  in  which 
the  assessment  has  been  levied,  and  that  money,  if  invested,  will  be 
subject  to  taxation  the  next  year,  but  not  the  year  by  which  it  is  taxed 
as  income.  Now,  as  to  this  question  of  ability,  I  think  most  of  us  would 
be  willing  to  take  the  ability  that  a  man  has  to  earn  ten  thousand  dol- 
lars a  year  by  his  brain  work,  and  be  willing  to  bear  the  burden  of  the 
taxation  that  oomes  with  it.  He  has  the  ability  to  pay,  and  the  protec- 
tion of  the  government  in  the  acquiring  of  the  income  and  in  the  spend- 
ing of  it.  And  even  if  the  man  spends  it  as  fast  as  he  gets  it,  he  has, 
beside  the  protection  of  the  government,  the  privileges  which  the  taxes 
brin^,  the  education  of  his  family,  the  use  of  the  streets,  and  all  the  other 
privileges  which  ho  enjoyed  by  reason  of  the  assessment  of  these  taxes. 
And  why  should  he  not  pay  for  it?  If,  after  he  pays  the  income  tax, 
he  invests  his  money,  it  is  subject  to  taxation,  but  not  at  the  same  time 
that  it  is  taxed  as  an  income.  Now,  in  order  to  arrive  at  a  fair  assess- 
ment of  the  taxes,  if  we  tax  credits,  all  property  should  be  taxed  at  a 
fair  cash  value.  It  will  not  do  to  tax  it  at  less  than  its  fair  cash  value 
and  then  tax  the  credit  at  its  full  value,  because  that  is  unequal.  We 
have  no  right  to  tax  a  credit  to  its  full  amount  and  then  tax  the  property 
for  less  than  the  fair  cash  value.  And  so,  in  order  to  do  that,  all  property 
shall  be  taxed  for  its  fair  cash  value. 

But  it  is  claimed  that  credits  are  not  really  property.  And  here  was 
the  case  cited  by  the  gentleman  from  Kern,  Mr.  Gregg,  where  one  man 
owned  a  horse  worth  three  hundred  dollars  and  sold  him  to  another 
man  and  took  his  note  for  him,  and  that  man  sold  him  to  another  man 
and  took  his  note  for  him,  until  there  were  six  men  who  had  bought  the 
horse.  The  gentleman  says  no  new  property  was  created,  and  held  that 
the  man  who  had  simply  given  his  note,  or  who  had  received  a  note, 
should  not  pay  taxes  on  it  Now  let  us  suppose  that  that  horse  was  all 
the  property  and  these  six  men  were  all  the  men  there  were  to  pay  taxes 
in  the  community.  Each  man  had  the  ability  to  pay  the  note,  or  the 
men  who  sold  the  horse  never  would  have  taken  his  note.  If  the  horse 
must  pay  all  the  tax,  then  one  man  must  do  it  and  the  other  five  of 
them  who  have  the  ability  to  pay  the  value  of  the  horse  escape  taxa- 
tion entirely.  But  what  should  we  do  if  the  horse  should  die?  The 
State  would  be  bankrupt  or  else  you  must  tax  the  ability  to  pay.  It  is 
absurd.  We  must  not  only  look  for  the  property,  but  we  must  look  for 
the  ability  to  pa;r  the  tax  which  pays  for  the  protection  and  privileges. 

And  now,  sir,  in  regard  to  growing  crops.  There  is  not  a  man  in  the 
State  but  what  has  a  prospective  income.  Lto^ou  tax  him  upon  that?  A 
growing  crop  is  nothing  more  than  a  prospective  income.  It  may  grow, 
it  may  mature,  it  may  be  gathered ;  but  on  the  other  hand,  the  blasts  of 
Reaven  may  come  down  upon  it  and  blot  it  out  in  a  single  night ;  and 
not  only  the  crop  itself,  but  the  labor,  the  sweat,  and  the  toil  of  the  men 
who  have  put  it  in  have  gone.  The  hopes  that  were  raised  are  blasted 
and  the  ability  of  the  man  to  pay  the  tax  on  it  has  gone.  It  is  only  a 
prospective  in'oome  and  we  have  no  right  to  tax  it 

One  other  word  in  regard  to  capital.  They  say  if  we  put  a  tax  on 
credits,  one  of  two  things  will  follow:  either  the  man  who  lends  the 
money  will  compel  the  borrower  to  pay  the  tax,  or  else,  if  that  is  not 
acoomplished,  money  or  capital  will  leave  the  State,  and  it  cannot  be 
borrowed.  Well,  now,  if  it  could  depend  perhaps  entirely  upon  the 
individuals  in  this  State  who  have  money  to  loan,  that  condition  of 
affairs  might  occur.  The  capital  might  be  withdrawn  until  they  could 
bring  the  people  to  the  necessity  of  paying  what  thepr  saw  fit  to  ask  for 
it  But,  fortunately,  capital  is  like  all  other  commodities;  it  follows  the 
law  of  supply  and  demand.  It  seeks  the  best  market  always;  and  if 
there  are  not  people  in  this  State  who  are  willing  to  loan  money  at  a 
fair  rate  of  interest,  there  is  plenty  of  capital  elsewhere  that  will  find 
out  that  condition  of  things  and  come  here  for  investment  That  is 
nothing  but  a  bugbear.  I  tell  you  that  the  property  is  good  for  the  cap- 
ital that  is  loaned  upon  it,  and  capital  will  oome  here,  and  distance  is  no 
bar  to  the  travel  of  capital.  It  goes  wherever  the  telegraph  goes,  and 
it  goes  in  an  instant. 

Now,  sir,  there  is  just  one  other  word  I  wish  to  say  in  regard  to  the 
plan  introduced  by  Judge  Hale.  If  I  understand  it  correctly,  it  not 
onl^  compels  the  person  who  has  the  property  in  his  possessioa  upon 
which  a  mortgage  rests  to  pay  the  tax  upon  the  full  value  of  the  prop- 
erty, but  if  he  has  borrowed  money,  he  must  also  pay  the  additional 
tax  upon  the  borrowed  money.  If  I  own  a  farm  worth  ten  thousand 
dollars  and  the  Assessor  finds  me  in  possession  of  it,  I  am  taxed  for  that 
farm  ten  thousand  dollars.  If  I  have  borrowed  five  thousand  dollars 
and  the  Assessor  comes  to  me  and  finds  that  I  have  borrowed  five  thou- 
sand dollars — perhaps  I  have  not  had  time  to  put  it  into  improvements 
upon  my  farm — he  finds  it  in  my  possession  and  I  am  taxed  on  the 
additional  five  thousand  dollars;  so  that  instead  of  having  to  pay  taxes 
on  the  ten  thousand  dollars,  I  have  to  pay  on  the  fifteen  thousand  dollars. 


Digitized  by 


Google 


854 


DEBATES  AND  PROCEEDINGS 


Saturday, 


I  hare  no  redress;  I  have  no  rebate.  I  have  no  relief  until  I  am  able 
to  pay  that  money  back  aeain.  Now,  that  is  no  relief  to  men  when 
tliey  need  it.  Men  need  this  relief  when  they  are  borne  down  by  the 
burden  of  debt.  When  they  are  ready  to  pay  the  indebtedness,  when 
fortune  has  smiled  upon  them  and  they  have  succeeded  in  gathering 
together  the  means  with  which  to  relieve  themselves  of  this  burden, 
then  they  do  not  so  much  need  this  rebate.  They  need  it  when  it 
pinches  upon  them. 

BKHIBCS  OF  HB.  CR08S. 

Ms.  CROSS.  Mr.  Chairman :  It  seems  to  me  that  no  other  matter 
which  we  have  considered  will  have  so  much  weight  as  to  whether  this 
Constitution  is  adopted  or  not,  as  a  wise  article  in  regard  to  taxation. 
Now,  sir,  having  been  a  member  of  the  Committee  on  Revenue  and 
Taxation,  I  have  been  very  careful  in  examining  the  various  propositions 
in  committee.  One  gentleman  has  stated  that  as  long  as  the  State  got 
the  revenue,  it  made  no  difiTerenoe  who  paid  it.  That  is,  that  all  the 
State  has  to  do  is  to  get  its  revenue  out  of  the  property  in  the  State. 
Now,  it  seems  to  me  that  this  is  not  all  there  is  in  this  proposition.  It  is 
not  enough  that  the  taxes  shall  be  collected  from  the  property  of  the 
State.  We  must  go  farther,  and  say  who  shall  pay  them,  and  there  is 
where  the  difficulty  comes  in.  Unless  the  State  is  just  in  dealing  with 
its  citizens,  we  cannot  expect  that  the  citizens  will  bo  just  in  dealing 
with  each  other;  and  it  seems  to  roe  that  the  true  proposition,  in  deter- 
mining as  to  whotn  the  tax  shall  be  collected  from,  is  this:  That  each 
man  shall  pay  taxes  upon  what  he  is  worth.  Now,  this  question  of  the 
taxation  of  mortgages  has  become  an  interesting  one,  nut  only  to  the  bor- 
rower and  lender,  but  to  the  men  who  neither  borrow  nor  lend.  The 
natural  sense  of  justice  which  exists  in  every  man's  mind,  and  which 
controls  the  way  in  which  be  thinks  and  acts,  has  had  some  weight  in 
this  matter.  The  men  who  neither  borrow  nor  lend  stand  up  and  say 
that  the  law  should  be  just  as  between  borrower  and  lender.  Now,  sir, 
I  know  a  man  who  loans  two  hundred  and  forty  thousand  dollars,  and 
receives  quarterly  a  high  rate  of  interest — a  rate  of  interest  that  has 
broken  many  a  man  who  attempted  to  pay  it — and,  sir,  he  pays  taxes  on 
three  thousand  iive  hundred  dollars,  being  the  assessed  value  of  the 
house  in  which  he  lives.  And  yet  his  income,  in  the  way  of  interest,  is 
nearly  forty  thousand  dollars  a  year.  Now,  sir,  the  people  of  this  State 
look  at  such  examples  as  that,  and  they  say  that  a  law  which  results  in 
a  man's  being  taxed  on  three  thousand  five  hundred  dollars  who  has  a 
regular  income  on  two  hundred  and  forty  thousand  dollars,  is  an  unjust 
law.  This  must  be  remedied,  and  it  must  be  remedied  in  the  simplest 
way.  We  must  make  not  only  a  law  in  regard  to  taxation  which  is  just, 
but  we  must  also  make  a  law  which  shall  be  practicable.  A  law  which 
is  just,  and  which  cannot  be  carried  out,  would  be  a  very  poor  law 
indeed.  It  seems  to  me  that  the  propositions  of  Mr.  Boggs  and  Mr. 
Huestis  have  at  least  one  element  that  is  a  strong  element,  and  that  is 
that  thejr  are  practicable.  They  collect  the  taxes  directly  from  the  prop- 
erty. Thejr  make  the  property,  where  it  is  found,  pay  the  taxes,  but  at 
the  same  time  they  adjust  the  relations  of  debtor  and  creditor  in  such  a 
way  that  while  the  debtor  directly  pays  the  tax  the  creditor  indirectly 
pays  his  share  of  it. 

Now,  sir,  the  proposition  introduced  by  the  Committee  on  Revenue 
and  Taxation,  in  section  five  of  their  report,  and  which  is  incorporated 
into  the  amendment  offered  b^  the  gentleman  from  Humboldt,  Mr. 
Uuestis,  has  one  strong  feature  m  its  favor  which  is  not  in  the  proposi- 
tion of  Mr.  Boggs, and  that  is  this;  Supposing  that  my  friend  here, Mr. 
McCoy,  has  a  farm  worth  forty  thousand  dollars,  upon  which  Mr.  Larue 
has  a  mortgage  of  thirty  thousand  dollars,  the  mortgage  due  in  three 
years.  Now,  sir,  there  is  a  little  injustice  in  proposing  that  Mr.  McCoy 
shall  pay  the  tax  on  Mr.  Larue's  thirty  thousand  dollars,  and  wait  three 
years  to  get  the  benefit  of  it.  The  proposition  comes  down  to  this,  that 
Mr.  Larue  has  an  interest  in  that  property  to  the  amount  of  thirty  thou- 
sand dollars  on  the  day  that  it  is  assessed,  and  yet  you  say  that  Mr. 
McCoy  shall  pay  the  tax  on  Mr.  Larue's  thirty  thousand  dollars,  and 
wait  three  years  to  get  it  back.  Now,  sir,  this  portion  of  Mr.  Huestis' 
proposition  is  better  even  than  Mr.  Hale's.  In  the  same  respect  is  section 
five  of  the  committee  better  than  Mr.  Hale's,  for  the  reason  that  the  tax 
is  assessed  directly  against  the  mortgagee,  and  he  shall  pay  the  tax  he 
ought  to  pay. 

Mb.  HALE.  Is  not  the  matter  between  the  debtor  and  the  creditor 
made  exactly  even  and  right? 

Mb.  cross.  If  he  has  got  one  thousand  dollars  and  wants  to  put  it 
out  at  interest,  he  has  got  the  right  to  do  it;  but  if  be  has  not  got  the  one 
thousand  dollars,  then  what?  Why,  he  has  got  to  advance  it  at  the  rate 
of  interest  which  he  is  paying  on  the  mortgage. 

Now,  I  pass  to  another  proposition  in  the  amendments.  I  refer  to 
the  matter  of  taxation  of  the  capital  stock  of  corporations.  I  was  not 
here  until  this  morning,  but  I  have  inquired  of  gentlemen  who  have 
been  present,  and  they  tell  me  that  this  matter  has  not  been  touched 
upon.  Now,  with  regard  to  the  taxation  of  the  capital  stock  of  corpo- 
rations two  propositions  are  involved.  This  section,  as  presented  by  the 
committee,  and  the  amendments  offered  by  Judge  Hale,  for  Mr.  Boggs, 
and  also  by  Mr.  Heustis,  say,  in  effect,  that  the  capital  stock  of  joint 
stock  corporations  shall  be  taxed.  That,  taken  in  connection  with  the 
first  section,  amounts  to  this :  that  it  shall  be  taxed  at  what  it  is  worth. 
This  matter  of  capital  stock,  to  my  mind,  presents  itself  merely  as  an 
evidence  of  ownership  in  property.  If  I  own  ten  shares  in  any  corpora- 
tion, I  care  not  what,  I  have  to  stand  my  tax  upon  the  property  which 
that  corporation  owns.  That  is,  taxing  it  once.  Again,  when  the  capi- 
tal stock  is  taxed,  that  same  property  is  taxed  again.  'Then,  sir,  I  must 
pay  a  double  taxation.  Suppose  my  friend  here,  Mr.  Reed,  is  engaged 
in  farming  a  place  which  involves  a  large  outlay  of  money.  He,  to-day, 
has  to  pay  a  tax  upon  land  which  is  worth  four  hundred  thousand  dol- 
lars. •  Suppose  that  he  and  Mr.  Caplcs,  and  Mr.  McFarlaud,  and  Mr. 
Kelley,  and  others,  should  incorporate  that  property  and,procMd  with 
the  same  class  of  business,  carrying  on  his  agricultural  pursuits.    Now, 


the  property  is  worth  four  hundred  thousand  dollars;  then  the  capital 
stock  oi  the  corporation  will  be  worth  four  hundred  thousand  doUan. 
No  new  property  has  been  created,  but  the  company  will  have  to  pay 
the  tax  on  lour  hundred  thousand  dollars  of  property,  and  the  stock- 
holders will  have  to  pay  a  tax  upon  the  four  hundred  thousand  dollars 
of  capital  stock,  while  the  amount  of  property  taxed  is  only  worth  four 
hundred  thousand  dollars.  I  am  opposed  to  double  taxation,  because  I 
believe  that  double  taxation  is  unjust  It  is  donble  taxation  to  tax  the 
property  and  then  tax  a  certificate  of  stock  which  represents  that  prop- 
erty. What  does  that  certificate  show?  It  shows  what  share  I  have  in 
the  property,  and  that  is  all  it  shows.  It  is  just  the  same  as  if  I  had  a 
deed  to  a  rancho.  If  I  have  a  deed  for  a  rancho,  would  any  man  say 
that  I  have  to  pajr  on  the  ranch,  and  then  on  the  deed  ?  Tax  the  prop- 
ertjr,  tax  the  tangible  thing,  tax  the  thing  that  has  the  value,  but  the 
capital  stock  has  no  value  of  itself.  WhyT  Because  the  corporation 
to-morrow  may  sell  the  rancho,  and  then  what  is  the  stock  worth?  It 
is  worth  nothing,  because  the  thing  it  represented  is  no  longer  the  prop- 
erty of  those  holding  the  capital  stock.  Now,  sir,  the  capital  stock  has 
no  value  in  itself,  only  as  it  represents  something  else.  I  would  suggest 
that  it  might  be  proper  to  have  it  read  "capital  stock  of  corporations,  or 
joint  stock  corporations,  owning,  controlling,  leasing,  or  occupying  prop- 
erty out  of  this  State."  That,  sir,  will  cover,  it  seems  to  me,  all  the 
property  of  which  we  desire  to  tax  the  capital  stock,  and  the  reason  why 
I  would  be  in  favor  of  taxing  that  class  of  capital  stock  would  be  this: 
Take,  for  instance,  the  Comstock  mines;  a  large  proportion  of  the  stock 
is  owned  in  this  State,  and  that  class  of  property  has  to  be  protected 
here.  Our  State  is  liable  to  be  put  to  the  expense  of  proceedings  in 
Courts  for  the  purpose  of  protecting  that  property,  and,  it  seems  to  me, 
that  the  State  sliould  derive  some  revenue  from  it;  and  if  an  opportunity 
offers,  I  shall  offer  an  amendment  to  this  section,  or  to  this  amendment, 
if  it  should  be  adopted,  that  the  capital  stock  of  corporations  owning 
property  out  of  this  State  should  be  taxed. 

BPKBCH   OF    MB.   SHAFTIB. 

Mb.  SHAFTER.  Mr.  Chairman:  Members  have  occupied  a  great 
deal  of  time,  amounting  to  five  or  ten  thousand  dollars  in  cost,  in  the 
statement  of  an  opinion  in  which  we  all  concur — that  we  ought  to  pro- 
vide for  a  good  9yst«m  of  taxation. 

Considering  that  point  as  determined,  we  may  properly  turn  our 
attention  to  the  precise  question  before  us.  The  report  of  the  Committee 
upon  Finance  and  Taxation  proposes  to  tax  the  capital  stock,  the  fran- 
chises, and  all  the  visible  property  and  assets  of  corporations.  The 
amendments  of  Mr.  Boggs  and  Mr.  Huestis  each  propose  to  do  the  same 
thing.  These  amendments  each  further  propose  to  tax  solvent  debts, 
when  unsecured,  bringing  them  into  the  same  category  as  debts  secured 
by  mortgage,  as  to  set-off  of  debts  due  from  against  credits  due  to  the 
person  assessed.  There  is  a  slight  difference  between  the  two  as  to  the 
time  of  adjustment  of  taxes  paid,  as  between  debtor  and  creditor,  but 
the  result  as  to  the  government  is  the  same.  Both  these  amendments, 
however,  keep  up  the  idea  of  double  taxation.  A  sells  to  B  a  chattel  for 
a  given  sum,  and  takes  his  note  for  the  amount.  A  is  taxed  for  the 
note,  and  B  for  the  chattel.  This,  of  course,  is  double  taxation.  It  is 
said  this  result  can  be  obviated  by  allowing  one  sum  to  be  ded  ucted  from 
the  other,  or  by  some  forced  adjustment  oetween  the  parties  as  to  the 
tax.  That  the  general  principle,  that  a  man  should  be  taxed  for  only 
what  he  has,  would  bring  these  cases  within  the  categoi^  existing  as  to 
mortgages,  admits  of  no  doubt.  But  the  want  of  practicabilit;y  m  this 
scheme  deterred  the  committee,  as  it  has  others  hitnerto,  from  its  adop- 
tion. The  opportunity  for  imposition,  oppression,  and  constant  dispute 
which  would  arise  under  such  a  plan,  have  been  regarded  as  too  formid- 
able to  be  unnecessarily  encountered. 

The  second  section  proposes  that  all  property,  induding  within  that 
term  franchises,  and  the  capital  stock,  and  all  tangible  property  of 
corporations,  and  joint  stock  associations,  shall  be  taxed.  I  quite  concur 
in  what  has  been  said  by  Mr.  Cross,  that  it  is  quite  correct  to  tax  fran- 
chises, the  right  to  do  business,  and  the  visible  property  only,  as  these 
constitute  all  there  is  of  value  belonging  to  the  corporation. 

There  are  some  of  these  eastern  Constitutions  that  in  terms  tax  corpo- 
rate property  by  four  or  five  names,  every  one  of  which  includes  every- 
thing they  have  got.  The  great  injustice  of  taxing  a  franchise,  and  all 
the  property  of  the  corporation  to  it,  and  at  the  same  time  taxing  their 
equivalent,  the  capital  stock  in  the  hands  of  the  stockholder,  seeras 
never  to  have  occurred  to  the  framers  of  such  Constitutions.  But  a  dis- 
cussion of  this  provision  will  more  properly  arise  after  these  amend- 
ments are  disposed  of. 

In  the  fifth  section  the  ruling  language  in  which  is  my  own,  and 
was  drawn  for  the  purpose  of  complying  with  the  wishes  of  members  of 
the  committee,  I  have  expressed  the  principle  as  to  taxation  of  mort- 
gages, I  hope  satisfactorily.  I  think  it  necessary,  however,  to  warn  gen- 
tleman that  the  borrower  of  money  will  be  in  no  way  benefited  by  this 
provision.  Perhaps  if  the  proposu  of  Judge  Steele  was  to  be  adopted, 
the  enactment  of  an  usury  law,  supplemented  by  a  provision  compel- 
ling the  holder  of  money  to  lend  it  at  the  legal  rate,  the  borrower  might 
be  much  relieved.  But  nothing  short  of  this  promises  any  advantage  to 
him.  The  only  possible  advantages  I  can  see  in  this  provision,  are 
justice  in  the  allowance  of  the  set-off  %xing  the  whole  value  of  the 
mortgaged  property  in  the  county  in  which  it  is  situated,  and  creating 
in  the  mortgagee  an  interest  in  the  rate  of  taxation  and  in  good  gov- 
ernment. As  this  provision  contemplates  a  fixed  rate  of  interest,  bay- 
ing no  fluctuations  dependent  upon  nigh  or  low  taxes,  it  behooves  the 
mortgagee  to  interest  himself  to  keep  down  taxation.  Now,  so  long  as 
his  security  is  absolute,  he  is  a  simple  spectator  without  any  interest  to 
interfere  in  public  economics. 

Mb.  DUDLEY,  of  Solano.  Would  not  the  rate  of  taxes  affect  the  rate 
of  interest? 

Mb.  SHAFTER.    Undoubtedly;  for  the  anticipated  tax  will  neoas- 
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taxily  enter  into  tbe  rate  of  interest.  As  I  have  already  said,  the  main 
benefit  to  be  derived  will  be  to  the  whole  community  by  stimulating 
both  parties  to  the  mortgage,  to  a  vigilant  discharge  of  their  duties  as 
citizens.  It  is  perhaps  not  beyond  hope  that  this  increased  interest  may 
aometimes  procure  us  a  Legislature  having  some  slight  fitness  to  pass 
upon  this  knotty  question  of  taxation.  This  provision  in  the  fifth  sec- 
tion increases  the  chances  in  this  direction. 

Any  attempt  to  prevent  the  lender  from  recouping  the  tax  which  he 
may  have  to  pay,  will  simply  drive  money  out  of  ihe  country.  Per- 
haps it  would  have  been  better  for  us  if  money  had  been  kept  out,  and 
we  had  not  borrowed  so  much..  I  assent  to  the  statement  that  the  mort- 
gagees are  going  to  own  this  State  under  the  present  system.  I  think  as 
things  are  now  that  we  are  in  the  hands  of  the  money  changers,  or  soon 
willjie,  unless  some  other  scheme  is  devised  before  long. 

The  material  trouble  we  have  had  is  our  utter  inability  to  secure 
eqaality  in  assessment.  There  has  been  no  central  authority  having 
the  power  of  equalization.  The  Spaniards  who  were  in  the  first  Consti- 
tutional Convention,  jealous  of  the  Americans,  insisted  upon  confiding 
the  power  of  assessment  to  County  Assessors  without  any  control  or 
supervision.  The  result  has  been  a  most  perfect  inequality.  The  whole 
intent  expressed  in  the  initiatory  clause  of  our  Constitution,  that  all 
property  shall  be  taxed  in  proportion  to  its  value,  by  the  action  of  the 
Asaeaeor  is  entirely  defeated. 

Taking  these  various  provisfons  together,  the  proposals  of  the  com- 
mittee (saving  double  taxation)  meet  with  my  approval,  and,  as  I  see 
in  the  amendments  proposed  only  change  for  the  worse,  I  trust  they 
will  be  defeated,  and  the  report  in  these  respects  confirmed. 

The  creation  of  the  Board  of  Equalization  will  relieve  us  from  the 
scandalous  condition  now  existing.  Lands  in  some  counties  assessed  at 
from  twenty-five  cents  to  one  dollar  per  acre,  and  sold  at  from  three 
to  ten  dollars  per  acre,  while  in  other  counties  improved  lands  are 
aseesaed  so  high  as  to  reduce  the  net  income  to  less  than  six  per  cent, 
per  annum,  and  in  some  cases  the  result  is  simple  destruction  of  all 
value  in  the  property.  My  taxes  are  sixteen  to  twenty  per  cent,  upon 
the  gross  revenue,  and  that  is  equivalent  to  confiscation.  This  state  of 
thin^  creates  with  me  the  strongest  motive  to  sell  out. 

There  is  a  proposition  spoken  of  here  to  provid*  for  an  income  tax. 
The  evils  resulting  from  this  variety  of  tax  are  too  well  known  I  trust 
to  leave  such  a  proposal  any  chance  of  a<loption.  Perjuries,  now  unfor- 
tunately not  rare,  would  become  the  rule  and  not  the  exception. 

Tas  CHAIRMAN.    The  gentleman's  fifteen  minutes  have  expired. 

[Cries  of  "  leave,"  "  leave.''] 

Ma.  8HAFTER.  I  am  obliged  to  the  gentlemen.  The  provision  in 
these  amendments,  as  to  the  time  of  off°set  of  a  tax  paid  by  the  debtor 
upon  his  debt,  and  the  method  of  ascertaining  the  amount  in  case  of 
payment  after  assessment  and  by  levy,  are  so  uncertain  as  to  leave  the 
provision  seriously  objectionable.  In  the  proposal  of  Mr.  Huestis  there 
IS  an  attempt  to  consolidate  at  least  the  matter  of  several  sections  into 
one.  I  think  this  destroys  perspicuity,  and  that  it  is  much  better  to 
leave  distinct  matters  in  separate  sections,  notwithstanding  that  they 
belong  to  the  same  general  subject. 

If  the  compilers  of  the  Scriptures  were  authorized  to  separal«  the  text 
into  chapters  and  verse,  where  no  such  arrangement  originally  existed, 
for  the  sake  of  perspicuity  I  trust  we  may  do  it  here. 

I  hope  we  may  adopt  the  second  and  fifth  sections,  with  the  exception 
of  what  relates  to  franchises  and  stock  corporations. 

I  am  obliged  to  the  Convention  for  its  courtesy. 

BBUABK8  or  HE.   BALB. 

Mb.  HALE.  Mr.  Chairman :  It  is  utterly  impossible  for  me  to  dis- 
cuss, as  I  desire,  a  proposition  in  Mr.  Boggs'  amendment,  simply  because 
I  have  not  the  voice  to  do  so,  and  must  therefore  content  myself  with 
making  a  very  brief  suggestion.  It  has  been  suggested  by  the  gentle- 
man from  Marin,  Mr.  Sbafter,  that  the  scheme  of  the  Boggs  amendment 
is  open  to  the  same  subjection  which  he  says  lies  to  the  Huestis  amend- 
ment, namely,  that  it  provides  for  double  taxation,  although  he  does  not 
speak  confidently  upon  that  point.  I  wish  to  say  that  as  to  the  manner 
of  the  taxation  of  the  capital  stock,  if  this  proposition  shall,  in  its  gen- 
eral provisions,  be  accepted,  the  committee  can  correct  it  in  that  respect 
if  they  deem  it  bulty.  The  only  proposition  I  wish  to  address  myself 
to  is  the  distinguishing  feature  of  this  amendment,  and  that  which  dis- 
tingaiihes  it  from  the  report  of  the  committee  and  the  Huestis  amend- 
ment; and  that  is  the  mode  in  which  it  deals  witl^the  question  of  debts 
and  credits.  The  proposition,  as  I  understand  it,  and  it  seems  to  me 
that  it  does  not  aamit  of  two  interpretations,  is  this:  that  debts  and 
credits  shall  not,  for  the  purpose  of  taxation,  be  taken  into  account  by 
the  Aaeeasor  J  but  that  in  view  of  the  fact,  which  is  recognized  as  such  in 
the  article,  that  the  debt — or  to  speak  more  correctly,  the  credit  to  the 
creditor — is  nevertheless  an  interest  in  the  property  of  the  debtor,  and 
on  which  the  debtor  pays  taxes,  and  he  ought  in  justice,  as  between 
himself  and  the  debtor,  pay  a  tax  upon  so  much  of  the  property  of  the 
debtor  as  is  represented  by  the  credit.  I  am  not  certain  that  I  make 
myself  clear,  but  the  intention  of  the  article  is  this:  that  every  creditor 
hais  an  interest  in  the  property  of  his  debtor  to  the  extent  of  his  solvent 
credit  Beeanse,  if  it  oe  not  solvent,  or  in  other  words,  if  the  debtor 
has  not  the  property  out  of  which  to  pay  the  debt,  it  is  not  solvent,  and 
the  proof  of  the  solvency  is  established  by  the  fact  of  payment.  No 
question  can  arise,  because  the  fact  of  payment  establishes  the  fact  of  its 
solvency.  Now,  then,  the  debt  being  paid,  thus  establishing  the  fact 
that  it  was  a  solvent  debt  to  the  creditor,  a  debt  solvent  as  against  the 
debtor,  then  comes  the  question:  What  shall  be  done  as  between  the 
two  in  respect  to  the  taxes  paid  upon  the  ^jroperty  which  was  repre- 
sented by  the  debt  before  its  payment?  This  article  deals  with  it  from 
this  standpoint:  that  upon  payment  being  made,  thus  establishing  the 
solvency  of  the  debt,  that  the  creditor  shall  rebate,  or  the  debtor  shall 
have  a  credit  upon  the  payment  of  all  the  taxes  which  he  has  paid,  and 


interest  upon  the  taxes  he  has  paid,  at  the  same  rate  which  the  debt 
bore,  which  is  paid.  Now,  the  assumption  is  that  this  makes  the  mat- 
ter exactly  equal  and  fair  between  debtor  and  creditor.  The  govern- 
ment must  look  to  property  for  the  payment  of  its  taxes.  All  of  this 
discussion,  proceeding  upon  the  assumption  that  the  government  may  ■ 
look  to  the  creditor  to  pay  taxes,  is  pure  absurdity.  It  is  utterly  imprac- 
ticable. Government  must  look  to  property  that  is  visible  and  tangible 
and  out  of  which  the  taxes  can  be  obtained.  All  the  experienced  writers 
upon  the  subject  agree  substantially  upon  this  proposition.  And,  there- 
fore, when  you  undertake  to  divide  up  between  the  debtor  and  the  cred- 
itor as  in  respect  to  mortgages,  and  say  that  you  will  make  the  mortgagee 
pay  the  taxes  upon  the  value  of  the  mortgage,  and  if  you  then  tax  the 
mortgagor  or  the  owner  of  the  property,  all  the  excess  of  the  value  of 
the  property  over  and  above  the  debt,  and  release  him  as  to  the  balance, 
then  you  have  got  nothing  but  the  personal  responsibility  of  the  mort- 
gagee. He  may  be  in  New  York;  he  may  be  in  London;  he  may  be  in 
Paris,  and  you  will  find  it  impossible  to  collect  the  revenue  upon  that 
basis,  if  you  attempt  that,  you  will  only  be  getting  taxes  upon  the 
difference  between  the  indebtedness  of  the  county  ana  the  value  of  the 
property.  Now,  then,  in  view  of  the  fact  that  the  government  must 
look  to  the  tangible  property  in  the  county  for  its  revenue,  you  must 
adopt  a  system  by  which  you  can  realize  a' tax  upon  its  full  value.  It 
is  said,  and  said  truly  too,  that  a  solvent  credit  to  a  creditor  is  properly 
within  the  protectioa  of  the  law,  and  is  as  beneficial  (o  him  as  any  other 
property,  and  upon  every  consideration  of  justice  and  equity,  should  bear 
Its  burden.  Nobody  can  question  the  truth  of  this.  But  it  is  likewise 
represented  in  the  value  of  the  property  upon  the  faith  and  credit  of 
which  it  has  been  loaned.  That  is  all  there  is  to  it.  Now,  it  makes  no 
difference  whether  solvent  debts  are  secured  by  mortgage  or  not  secured 
by  mortgage.  We  know  as  a  matter  of  fact  that  a  Targe  percentage  of 
the  commercial  transactions  in  San  Francisco  are  not  so  secured.  Mer- 
chants in  the  country  owe  bills  in  Ban  Francisco.  Money  loaned  there 
to  carry  on  manufactories  and  other  business,  is  not  secured  generally 
by  mortgage.  It  is  only  in  the  farming  business  where  debts  are  secured 
by  mortgage  to  any  great  extent.  No  man  can  give  a  reason  why  a 
solvent  debt,  not  secured  by  a  mortgage,  should  be  any  more  exempt 
from  t«xation  than  where  it  is  secured.  The  same  rule  which  will  apply 
to  one  will  apply  to  both.  It  takes  no  more  money  to  pay  an  unsecured 
debt  than  it  does  to  pay  one  secured. 

This  scheme  treats  of  debts  from  the  simple  standpoint  of  their 
solvency.  The  fact  of  solvency  can  alone  be  established  by  the  fact  of 
payment,  and  when  the  payment  is  made,  then  there  is  a  complete  and 
equitable  distribution,  because  the  creditor  is  compelled  to  make  a  rebate 
equal  to  the  amount  of  taxes  paid  and  the  interest  upon  the  taxes  at  the 
same  rate  that  the  debt  has  borne.  It  Is  equal  and  just.  It  is  as  simple  as 
the  proposition  can  be,  and  I  say  that  it  does  not  involve  double  taxation 
by  any  possibility.  It  simply  eliminates  from  the  taxation  roll  the  gross 
credits  of  the  State.  Mr.  Chairman,  I  believe  it  is  a  simple,  a  correct, 
and  a  satisfactory  solution.  I  believe  that  it  would  work  practically  in 
the  community ;  that  it  establishes  the  relation  between  the  debtor  and 
the  creditor,  and  their  duty  to  the  government.  The  debtor  has  the 
property,  and  if  he  fails  to  pay  the  tax,  you  have  recourse  to  the  prop- 
erty by  protest  in  the  nature  of  an  execution.  There  is  no  escape  from 
that,  "rbat  is  the  interest  of  the  government.  Then,  as  between  him- 
self and  his  creditor,  this  rule  disposes  of  the  matter,  and  makes  each 
part  bear  its  proper  burden.  If  I  am  a  farmer  worth  ten  thousand  dol- 
lars, and  my  friend,  Mr.  Edgerton,  loans  me  five  thousand  dollars,  which 
I  may  use  in  making  improvements,  for  nobody  borrows  money  to  put 
in  the  bank.  A  man  is  a  fool  that  would  borrow  money  to  hoard  it. 
■When  I  borrow  the  money  I  do  not  keep  it;  I  put  in  imprpvements; 
and,  therefore,  all  the  money  I  have  is  represented  by  the  property 
which  I  have.  Now,  the  government  must  look  to  me  for  the  taxes  on 
that  ten  thousand  dollar  farm ;  but  when  I  come  to  pay  Mr.  Edgerton, 
who  has  all  the  time  had  an  interest  in  my  ten  thousand  dollar  farm 
equal  to  five  thousand  dollars,  he  must  pay  me  back  the  taxes  I  have 
paid  upon  this  five  thousand  dollars,  and  interest  at  the  same  rate  which 
it  has  borne.  Neither  of  us  have  been  compelled  to  pay  more  than  that 
which  we  were  equitably  bound  to  pay,  and  the  government  has  secured 
the  taxes  upon  the  whole  property.  I  say  that  tnis  solution  is  absolute ; 
it  reaches  every  case  of  debt  in  the  State ;  it  covers  all  cases ;  it  is 
practical;  and  it  is  a  solution  of  this  question  which  I  believe  will  be 
satisfactory  to  the  people.  I  trust  it  may  be  adopted.  With  respect  to 
the  question  of  the  taxation  of  the  capital  stock  and  franchises,  if  we 
agree  upon  this  main  proposition,  we  can  remedy  it  in  its  details  when 
we  come  to  that  part,  after  we  have  passed  upon  the  main  proposition. 
I  do  maintain  that  this  proposition  is  simple;  that  it  is  correct;  that  it 
will  work  satisfactorily;  and  is  a  solution  of  the  question. 

Mb.  BARRY.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thk  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
directed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

INCOMB  TAX. 

Mb.  barton.    I  ask  permission  to  introduce  a  resolution. 
Thb  SECRETARY  read : 

Kaohxd,  That  the  PtMident  of  thU  CosTenlion  t>«  directed  to  appoint  a  com- 
mittee, to  be  lEnoWD  u  the  Committee  on  Income  Tax,  and  It  shall  tw  the  doty  of 
said  committee  to  prepare  and  report  to  this  body,  within  flTe  days  after  Ibelr 
appointment,  a  plan  for  the  leTjlng  and  collection  of  an  income  tax.  Mid  committee 
to  consiBt  of  five  memben. 

Thb  CHAIRMAN.  The  hour  having  arrived,  the  Convention  will 
take  the  usual  recess  until  two  o'clock  r.  M. 
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AFTERNOON  SESSION. 
The  Convention  reaaaembled  at  two  o'clock  p.  u.    President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

RKSOLCTIOH. 

Ma.  BARTON.  Mr.  President:  I  wish  to  call  up  the  resolution  I 
offered  before  recess,  and  move  its  adoption. 

Ths  secretary  read  the  resolution  : 

Resolved^  That  the  Preaident  of  this  ConT«ntloQ  be  directed  to  appoint  a  commit' 
tee,  to  be  IcDown  as  tlie  Committee  on  Incoms  Tax ;  and  it  shall  be  the  duty  of  said 
comniitteo  to  prepare  and  report  to  this  body,  within  five  dajs  after  their  appoint- 
ment, a  plan  for  the  lerylng  and  collectins  of  an  income  tax,  said  committee  to  con- 
sist of  five  members. 

Thi  president.  The  question  is  on  the  adoption  of  the  resolu- 
tion. 

Mr.  EDGERTON.  I  move  the  gentleman  name  the  committee.  I 
think  it  is  a  very  singular  time  to  oner  such  a  resolution  as  this.  I  hope 
the  resolution  will  not  be  adopted.    I  move  to  lay  it  on  the  table. 

Carried. 

RIVENDI   IKD  TAXATION. 

Mr.  EDGERTON.  I  move  the  Convention  now  resolve  itself  into 
Committee  of  the  Whole,  the  President  in  the  chair,  for  the  purpose  of 
further  considering  the  article  on  revenue  and  taxalion. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thb  CHAIRMAN.  Section  two  and  amendments  are  before  thecom- 
raittee. 

SPCECB  OF  UR.  CArLIS. 

Ma.  CAPLES.  Mr.  Chairman :  The  matter  before  the  committee  is 
the  amendment  of  the  gentleman  from  Humboldt,  Mr.  Iluestis,  and  the 
amendment  of  the  gentleman  from  Placer,  Judge  Hale.  While  I  find  a 
great  deal  that  is  not  satisfactory  to  me  in  the  amendment  to  the  amend- 
ment, there  is  one  proposition  in  it  that  appears  to  extraordinary  to  me 
that  I  must  be  excused  for  bringing  it  before  the  attention  of  the  commit- 
tee.    I  will  read  the  amendment : 

"All  property  in  this  State,  including  franchises,  capital  stock  of  corpo- 
rations, or  joint  stock  associations,  and  solvent  debts,  excepting  growmg 
crop*,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  property  belonging  to  the  United  States,  or  to  this 
State,  or  any  county,  city  and  county,  city,  or  municipality  thereof,  and 
including  all  property,  real  and  persoual,  belonging  to  and  devoted  to 
public  use  in  all  public  school  districts  and  departments  in  this  State, 
shall  be  taxed  in  proportion  to  its  cash  value,  to  oe  ascertained  as  directed 
by  law.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  an  mterest  in  the  property  affected 
thereby.  Except  as  to  railroads  and  other  quasi-public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the  property  affected  by  such  mort- 
gage, deed  of  trust,  contract,  or  obligation,  less  the  value  of  such  security, 
shall  be  assessed  and  taxed  tu  the  owner  of  the  property,  and  the  value 
of  such  security  shall  be  assessed  and  taxed  to  the  owner  thereof  in  the 
county,  or  city  and  county,  in  which  the  property  affected  thereby  is 
situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  property  and  secu- 
rity, respectively,  and  may  be  paid  by  either  party,  or  his  successor,  to 
such  security;  if  paid  by  the  owner  of  the  securitv,  or  his  successor,  the 
tax  so  lepea  upon  the  property  affected  thereby  shall  become  a  part  of 
the  debt  so  secured.  If  the  owner  of  the  property,  or  his  successor,  shall 
pay  the  tax  so  levied  on  such  security,  it  shall  constitute  a  payment 
thereon,  and,  to  the  extent  of  such  payment,  a  full  discharge  thereof. 
And  in  respect  to  all  other  solvent  deota,  there  shall  bo  no  reduction 
made,  as  herein  provided,  from  the  full  cash  value  of  all  property  of  the 
debtor  or  debtors  owing  the  same,  on  account  of  such  debt  or  debts;  but 
he  or  they  shall,  on  payment  thereof,  be  entitled  to  retain  therefrom  a 
sum,  with  interest  thereon  at  the  same  rate  borne  by  said  indebtedness, 
to  be  computed  from  the  time  or  times  of  the  tax  payments,  which  shall 
equal  the  amount  of  taxes  which  may  have  been  paid  by  such  debtor  or 
debtors  during  the  existence  of  such  indebtedness,  upon  property  of  like 
amount  in  value  of  said  indebtedness;  provided,  il  any  indebtedness 
shall  be  paid  by  any  such  debtor  or  debtors,  after  assessment  and  before 
the  tax  levy,  the  amount  of  such  levy,  for  that  year,  may  likewise  be 
retained  by  him  or  them,  and  shall  be  computed  according  to  the  tax 
levy  for  the  preceding  year." 

Now,  sir,  if  that  language  means  anything  it  means  simply  that  if  the 
debtor  gets  to  the  office  of  the  Tax  Collector  first,  and  pays  this  assess- 
ment on  this  mortgage,  he  saddles  it  upon  the  creditor.  But  if  the  cred- 
itor, being  more  fleet  of  foot,  should  get  there  first,  and  pay  it,  he  saddles 
it  upon  the  debtor.  Now,  sir,  I  confess  I  am  at  a  loss  to  understand  the 
object  in  view.    But  it  does  seem  to  me  he  must  have  had  in  mind 

Mr.  HUESTIS.  The  object  was  to  protect  the  revenue  of  the  State 
by  providing  that  in  case  the  debtor  refused  to  pay  the  tax  on  the  prop- 
erty the  creditor  could  do  so,  and  then  have  recourse  upon  the  debtor  for 
the  amount. 

Mr.  CAPLES.  If  the  gentleman  made  any  mental  reservations,  lam 
not  responsible  for  it.  As  far  as  security  to  the  State  is  concerned,  the 
property  itself  is  there  and  is  security  for  all  you  assess  against  it,  and 
you  need  have  no  fears  about  the  security,  because  the  property  is 
always  there,  and  you  can  enforce  the  demand  by  taking  the  whole 
property.  I  defy  any  gentleman  to  give  it  any  other  construction  than 
the  one  which  I  have  put  upon  it.  You  cannot  torture  or  twist  the 
language  so  as  to  make  anything  else  out  of  it.  It  is  so  evidently  a  joke 
that  I  feel  at  liberty  to  assume  that  the  gentleman  so  intended  it. 

There  are  several  distinct  systems  or  theories  of  taxation  proposed. 
It  is  proposed  to  have  a  system  of  credits  and  demerits.  The  proposi- 
tion embodied  in  the  amendment  of  the  gentleman  from  Placer,  embraces. 


in  my  judgment,  perhaps  the  best  solution  of  this  question  of  any  that 
have  been  conceived.  This  amendment,  however,  embraces  some  mat- 
ters foreign  to  the  subject,  which  should  be  left  out.  And  I  understand 
Judge  Hale  to  say  that  he  will  move  at  the  proper  time,  to  strike  out 
that  matter  concerning  corporations — taxing  the  capital  stock  of  corpo- 
rations— for  there  is  merit  in  this  new  idea  which  ought  to  be  presented 
to  this  committee  alone  by  itself,  so  that  it  could  stand  upon  it*  own 
merits,  and  be  judged  without  being  hampered  by  other  matten.  There- 
fore, I  hope  that  he  will  move  to  strike  out  that  extraneous  matter. 
Then  we  may  be  brought  to  a  vote  upon  this  new  proposition  called  the 
Boggs  proposition,  which  is  simply  this.  And  I  will  undertake  to  say  that 
no  system  of  taxation  has  been  proposed  that  was  so  simple,  and  yet  so 
well  calculated  to  secure  the  ends  of  justice,  secure  the  taxation  of  all 
property,  and  yet  tax  no  man  twice.  It  has  been  urged  by  gentlemen 
who  have  not  taken  the  trouble  to  inform  themselves  in  regard  to  the 
nature  of  this  proposition,  that  it  would  defraud  the  State  of  revenue,  as 
though  it  was  proposed  to  allow  this  rebate  against  the  State.  Now,  I 
must  beg  these  gentlemen  to  read  the  section,  and  they  will  find  there  is 
no  rebate  proposed  as  against  the  State.  On  the  contrary,  all  the  prop- 
erty a  man  has,  personal,  real,  and  what  not,  shall  be  taxed  without 
reliate  at  all,  as  far  as  the  taxing  power  is  concerned,  as  far  as  the  State 
it  concerned.  He  must  pay  il  all.  But  he  is  allowed  a  rebate  as  against 
the  creditor.  Now,  there  can  be  no  confusion.  The  Assessor  has  noth- 
ing whatever  to  do'with  the  matter.  *He  simply  asseaaes  what  is  in 
sight.  All  the  property  he  can  find,  of  whatever  character,  be  must 
assess.  And  this  matter  of  rebate  is  left  between  the  debtor  and  the 
creditor.  The  State  has  nothing  to  do  with  it,  farther  than  to  guarantee 
the  right  of  rebate  to  the  debtor. 

I  say  that  of  all  the  systems  of  taxation  that  have  been  proposed  this 
is  the  simplest  of  any,  and  the  most  illiterate  man  may  comprehend  it 
at  a  glance.  There  are  other  systems  proposed,  and  I  propose  to  notice 
casually  some  of  their  merits.  The  other  has,  perhaps,  more  strength 
than  any  other.  It  says  that  all  property,  and  all  credits,  bonds,  and 
evidences  of  debt  shall  be  taxed.  Of  course  this  would  preclude  th« 
idea  of  rebate,  and  it  would  be  in  fact  double  taxation,  because  if  you 
assess  all  property  without  allowing  any  rebate,  and  then  assess  the 
creditor  separately  «n  his  bonds,  or  mortgage,  or  his  notes,  you  simply 
assess  him  twice.  You  allow  no  rebate;  it  is  out  of  the  question.  If 
the  proposition  be  adopted  to  assess  all  property  and  all  evidences  of 
indebtedness,  we  must  leave  out  the  other  proposition,  and  allow  no 
rebate  as  against  the  creditor.  It  is  argued  for  this  proposition  that  it 
will  increase  the  ageregato  of  taxation  of  the  property  in  the  State,  and 
it  would  undoubtedly  do  so  to  the  extent  of  tnree  or  four  hundred 
millions  of  dollars ;  and  that  the  increase  in  the  aggregate  would  reduce 
the  rate.  To  that  extent  it  would  be  a  relief;  hut,  sir,  we  must  not  for- 
get that  justice  and  right  between  man  and  man  ought  to  be  the  leading 
consideration  in  framing  an  organic  law.  Let  us  see  how  this  would 
operate.  The  rate  is  reduoed,  say  from  forty  to  thirty  per  cent.,  by 
increasing  the  amount  of  taxable  property,  and  he  who  is  not  a  debtor 
would  be  benefited  to  the  extent  of  this  reduction.  But  how  is  it  with 
the  debtor?  How  is  it  with  the  unfortunate  debtor,  who  is  entitled  to 
more  sympathy  than  any  other  class,  for  the  reason  that  they  are 
engaged  in  those  industries  which  help  to  develop  the  resources  of  the 
State  under  very  great  difficulties— that  is,  they  lack  capital.  They 
must  borrow  it,  and  under  this  system  they  would  pay  on  all  the  prop- 
erty in  light,  notwithstanding  that  they  own  but  a  fraction  of  it.  It 
may  be  that  a  farmer  has  fifteen  thousand  dollars  capital.  That  is  all 
he  IS  worth ;  that  is  all  he  has.  His  place  is  mortgaged  for  ten  thousand 
dollars.  Here  is  a  man  in  reality  worth  but  five  thousand  dollars,  yet 
he  is  compelled  to  pay  taxes  on  fifteen  thousand  dollars.  The  people  of 
this  State  demand  that  this  Convention  shall  relieve  that  class  oilmen 
from  this  unjust  burden.  No  other  thing  was  so  well  understood,  as 
that  the  man  with  limited  means  should  have  the  burden  removed  from 
his  shoulders ;  that  he  should  be  compelled  to  pay  only  on  what  he  is 
worth,uot  upon  what  he  has  not  got;  pay  for  his  own  part  of  the  property , 
and  that  his  creditor  should  be  compelled  to  pay  on  that  part  of  the 
property  that  he  holds  as  security  for  the  payment  of  a  loan.  That  is 
BO  right,  and  honorable,  and  j^ust,  that  no  man  ought  to  dispute  it. 

But  gentlemen  say  if  you  tax  the  mortgage  you  simply  impose  upon 
the  debtor  the  obligation  to  pay  on  all  his  property  the  whole  aggregate 
amount,  and  then  he  will  have  to  pay  again  on  the  mortgage,  and  that 
the  owner  of  the  mortgage  will  demand  a  stipulation  of  this  kind.  That 
is  the  most  potent  argument  in  favor  of  the  Boggs  proposition.  That 
cuts  off  every  species  of  double  taxation,  and  imposes  a  tax  upon  every 
man  for  what  ne  has,  and  not  for  what  he  has  not  got  If  you  go 
through  the  whole  list  of  schemes,  you  will  find  in  every  instance  that 
there  are  some  principles  which  will  bear  unjustly  upon  this  man,  or 
upon  that  class.  But  this  proposition  introduced  by  Judge  Hager  is  free 
from  charges  of  that  kind,  as  far  as  I  have  been  able  to  reason  upon  the 
subject.  As  far  as  I  have  heard  the  views  of  the  gentleman,  I  have 
failed  to  find,  in  a  single  instance,  where  a  single  valid  objection  can  be 
made,  or  where  the  proposition  is  not  reasonable  or  just.  The  argument 
against  it  is  made  by  those  who  have  not  taken  the  trouble  to  inform 
themselves,  that  it  would  complicate  assessments.  Now,  that  is  a  very 
great  mistake.  On  the  other  hand,  if  you  should  undertake  to  assess 
evidences  of  indebtedness,  then  indeed  would  you  be  confronted  with 
difficulties  higher,  in  fact,  if  not  utterly  insurmountable.  Because  I  defy 
any  intelligent  man  to  devise  a  law  whereby  it  can  be  done.  He  might 
do  it  to  a  limited  extent,  but  it  has  never  been  done  within  thirty  per 
cent.,  nor  within  fifty  per  cent.,  according  to  the  reports  of  the  New  . 
York  Commissioner,  It  has  been  almost  an  entire  failure,  and  we  can 
all  see  why  it  is  a  failure.  The  Assessor  comes  along  and  says :  "  What 
have  you  coming  to  you;  mone^  loaned t"  "No,  air;  no  money 
loaned."  Very  well,  sometimes  he  is  sworn  and  sometime!  not.  I  will 
undertake  to  say  that  iu  a  majority  of  cases  it  makes  little  difference 
whether  he  is  sworn  or  not.    The  truth  it  that  whatever  system  is 
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adopted  we  mast  avoid,  above  UI  things,  ofiering  a  bonus  for  trickery, 
fraud,  and  peijurj;  and  any  rebate  aa  against  the  State,  would,  I  under- 
take to  say,  take  away  from  the  State  her  revenues.  The  assessable 
property  of  the  State  amounts  to  six  hundred  million  dollars.  It  would 
fall  away,  under  a  general  system  of  rebate,  to  a  very  small  part  of  that 
sum,  and  the  State  would  be  without  revenue.  Therefore  I  assume  that 
this  proposition  will  not  be  seriously  considered.  In  fact,  it  is  simply 
and  entirely  unworthy  of  any  consideration,  and  has  very  few  defenders 
upon  this  door.  The  real  contest  here  is  between  the  Boggs  proposition 
and  the  other  to  assess  all  property  and  all  evidences  of  indebtedness. 
That  is  where  the  real  contest  lies.  One  system  reduces  the  rate  of  taxa- 
tion and  benefits  him  who  is  not  in  debt.  But  the  point  to  be  reached 
is,  is  it  just.  Is  it  just  to  the  debtor.  The  true  theory  of  taxation  is  to 
impose  upon  every  man  an  obligation — an  absolute  obligation — to  pay 
and  contribute  to  the  support  of  the  g^overnment,  in  proportion  to  what 
he  is  worth,  in  proportion  to  what  he  is  able  to  pay.  Now,  sir,  it  appears 
to  me  that  there  can  be  no  question  that  the  proposition  proposed  by 
Judge  Hager,  if  this  other  matter  be  taken  out,  is  the  best  and  most  just 
system  that  can  be  adopted,  and  at  the  proper  time,  after  the  disposal  of 
this  other  amendment,  I  shall  move  to  strike  out  this  other  matter. 
Then  the  committee  will  be  in  a  condition  to  express  an  opinion  upon 
the  merits  of  the  proposition. 

8PXKCH  "or  HB.  riLCBIR. 

Kk.  FILCHER.  Mr.  Chairman :  I  recognize,  notwithstanding  that 
every  succeeding  report  has  been  designated  by  members  as  the  most 
'important  yet  before  the  Convention,  that  the  question  of  taxation,  now 
being  discussed  by  the  people  of  California  in  their  Constitutional  Con- 
vention, is,  perhaps,  of  more  importance  and  greater  in  its  bearings  than 
any  of  the  great  reforms  now  demanded  to  be  remedied.  And,  sir,  it  is 
to  'some  extent  a  new  question.  While  other  States  have  been  making 
advancement,  while  new  issues  have  been  arising  in  the  politics  of  the 
country,  as  in  the  matter  of  the  regulation  of  corporations,  etc.,  we  find, 
sir,  that  none  of  them  have  made  any  material  advancement  upon  the 
question  of  taxation.  A  perfectly  uniform  and  equal  system  of  taxation 
has  not  yet  been  attained  by  any  of  the  States.  It  is  remarked  by  a  late 
writer  in  the  International  Review,  written  since  this  Convention 
assembled,  that  reform  in  taxation,  as  yet,  cuts  no  figure  in  American 
Constitutions.  But  it  is  a  fact  of  importance,  that  due  deliberation  is 
evident,  and  I  am  glad  to  see  this  solicitude  on  the  part  of  this  Conven- 
tion. In  consequence  of  the  great  inequality,  and  toe  heavy  proportion 
of  the  burden  borne  by  the  poor,  b^  the  manufacturing  and  producing 
classes,  the  grievance  is  deep  and  widespread,  and  all  eyes  at  this  hour 
are  tamed  toward  this  Convention,  anticipating  some  remedy.  And  the 
more  we  consider  this  great  question  the  more  we  are  forced  to  concede 
that  we  know  little  about  it.  The  idea  with  a  great  many  is,  that  by 
simply  taxing  all  securities  we  will  satisfy  the  people.  We  know 
that  such  is  not  absolutely  an  equal  system  of  taxation,  and  so  long  as 
there  is  a  feasible  proposition  which  aims  nearer  than  such  system  seems 
to  do,  it  should  command  at  least  a  thorough  investigation.  Such  a 
proposition  I  conceive  to  be  that  which  is  offered  by  my  cnlleimie.  Judge 
Hale,  originated  by  the  genyeman  from  Lake,  Mr.  Boggs,  wherein  it  is 
declared,  or  the  foundation  is  laid  for  a  system,  declaring  what  shall  be 
taxed;  or, in  other  words,  everything  that  possesses  value.  It  provides 
for  the  payment  of  taxes  upon  all  property,  but  it  also  provides  that 
those  leaist  able  may  escape  from  the  payment  of  taxes  upon  that  which, 
in  reality,  they  do  not  own. 

Under  our  present  system,  every  industrial  interest  which  ought  to  be 
fostered  and  protected  is  burdened  out  of  existence.  The  farming  inter- 
eat  has  been  spoken  of  here.  The  farmer  is,  from  necessity,  compelled 
to  expose  everything  he  has  in  his  possession,  and  it  is  all  taxed. 
Nothing  escapes;  nothing  can  be  hidden.  The  merohant  and  trader  have 
no  means  of  escape.  Tlie  manufacturer,  though  compelled  to  borrow 
money  at  high  rates,  is  also  compelled  to  pay  taxes  on  every  dollar  in 
his  possession.  And  while  this  is  a  fact,  that  this  class,  above  all  others, 
which  we  should  foster  and  aid  and  protect,  under  a  wise  system,  yet, 
sir,  vast  concentrations  of  capital — water  companies  and  insurance  com- 
panies, banking  corporations,  railroad  and  steamboat  companies — have 
escaped  taxation  in  a  large  degree.  Under  our  system  it  is  so  plain  that 
the  money  lender  absolutely  escapes  taxation,  and  grows  fat  on  the  pro- 
ceeds of  his  wealth,  while  those  to  whom  he  lends  are  frequently  t&xed 
twice.  And  I  shall  oppose  the  idea  of  taxing  all  the  property,  and  also 
the  securities.  I  will  remind  those  who  do,  of  this  proposition.  We 
have  had  a  large  experience  in  California  in  that  system;  in  fact,  we 
have  had  most  all  kinds  of  systems  here,  and  it  occurred  to  me,  while 
the  gentleman  from  Alameda  and  the  Chairman  of  the  committee  were 
debating  over  the  decisions  of  the  Supreme  Court,  that  you  could  prove 
almost  anything  by  the  decisions  of  the  Supreme  Court  of  this  State. 
We  had  a  system  at  one  time  when  mortgages  were  taxed.  Under  that 
system  I  will  ask,  was  not  this  the  fact:  a  man  going  to  another  for  the 
purpose  of  borrowing  money  was  confronted  by  the  fact  that  he  would 
be  compelled  to  pay  the  tax  on  this  mortgage,  and  of  course  he  must 
demand  a  little  higher  interest,  which  of  necessity  was  conceded. 
Hence  the  party  borrowing  the  money,  though  paying  taxes  on  the 
property,  at  the  same  time  had  to  pay  taxes,  in  the  shape  of  a  higher 
rate  of  interest,  on  the  mortgage;  and  hence,  sir,  while  the  system 
involves  absolutely  double  taxation,  the  double  taxation  falls  upon  the 
poorest  man,  and  the  one  least  able  to  pay.  Therefore,  it  is  time  we  bad 
a  system  by  which  the  poor  man  will  be  able  to  pay  on  what  he  owns, 
sna  no  more. 

Kow,  sir,  we  have  a  proposition  here  which  is  worthy  of  careful  con- 
sideration. I  don't  Ba}r  it  is  perfect;  but  I  will  state  to  the  gentlemen 
who  attax^k  it,  that  while  it  may  be  defective  in  some  respects,  never- 
theless it  is  within  the  capacity  of  this  Convention  to  remedy  such 
defects  as  may  exist  in  this  section.  I  do  not  believe  it  was  proposed  to 
oJfer  a  complete  system  in  one  single  section.    But  it  is  founded  on 
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equality  and  justice,  and  after  we  adopt  the  principle  we  can  follow  it 
up  and  make  it  effective,  and  arrange  the  details.  The  idea  laid  down 
here  is  that  all  property,  all  wealth  in  the  State  of  California,  of  what- 
ever character,  shall  be  taxed^veryihing  that  has  value,  shall  be 
taxed  according  to  its  value.  By  this  means  we  will  bring  the  assess- 
ment roll  up  to  something  near  what  it  ought  to  be.  It  is  estimated 
that  about  sixteen  twentieths  of  the  property  of  California  escapes  tax- 
ation, and,  sir,  to  provide  a  way  bj  wliich  this  property  can  be  brought 
to  bear  its  proper  burden  of  taxation,  and  if  we  can  clo  that,  the  mere 
pittance  of  the  cost  of  this  Convention  will  be  more  than  paid  for  in 
three  months,  under  such  a  system.  By  adding  to  the  assessment  roll 
that  which  now  escapes,  we  necessarily  reduce  the  rate  of  taxation,  and 
of  course  this  will  result  in  great  benefits  to  the  jieople,  and  will  be  fully 
appreciated.  It  is  our  bounden  duty  to  bring  this  property  on  to  the 
assessment  roll.  Now,  if  some  of  it  is  incumbered,  in  that  event  the 
incumbrance  might  be  held  by  parties  outside  of  the  State,  and  by 
deducting  the  amount  of  incumbrance,  we  would  lose  so  much  tax  on 
thatproperty.  Take  a  railroad  company.  Mostoftheirdebls  are  owing 
to  foreignere.  Therefore,  let  us  assess  every  bit  of  property  at  its  precise 
value. 

Mb.  BLACKMER.    Tax  everything  that  can  be  exchanged. 

Mb.  FILCHER.  I  say  the  paper  has  no  value;  it  represents  some- 
thing tangible  somewhere  else — either  in  land,  or  other  possessions. 
There  are  certain  tangible  values — money,  real  estate,  personal  prop- 
erty, etc — existing.  If  we  can  find  all  this  property  we  will  add 
greatly  to  the  assessment  roll.  But  where  a  man  is  so  unfortunate  as  to 
have  ten  thousand  dollars  worth  of  property  incumbered  to  the  extent 
of  niue  thousand  dollars,  I  say  it  is  not  just;  he  has  to  pay  interest  on 
that,  and  he  must  work  his  way  out.  I  say  that  one  thousand  dollars 
should  be  his  just  tax,  and  no  more;  therefore,  it  is  provided  in  this 
that  he  shall  have  a  rebate  to  that  extent.  It  holds  the  property  where- 
ever  found,  for  the  tax,  no  matter  who  owns  it,  or  in  whose  possession 
it  is.  I  would  make  the  property  pay  the  tax;  if  you  do  not  you  are 
liable  to  lose  it.  But,  though  the  party  holding  it  may  not  own  it  in 
fact,  on  account  of  the  incumbrance.yet  he  pays  the  tax  and  is  entitled  to 
a  rebate  to  the  amount  of  the  incumbrance,  and  he  therefore  pays  taxes 
on  exactly  what  he  is  worth — such  a  system  is  defined  in  this  section. 
If  I  pay  taxes  on  five  thousand  dollars  worth  of  property  which  is 
incumbered,  though  I  pa^  the  tax  this  year,  and  perhaps  the  year  fol- 
lowing, yet,  when  such  time  may  come  round  that  I  auall  pay  off  m^' 
indebtedness,  then  I  go  to  my  creditor  and  get  both  interest  and  princi- 
pal back  upon  the  taxes  I  have  paid  for  him.  Ho  is  the  man  that  is 
worth  the  money,  and  why  should  he  not,  at  least  indirectly,  be  made 
to  pay  the  taxT  That  is  the  system  here.  That  is  the  idea.  I,  in  the 
meantime,  pay  exactly  what  I  am  worth,  and  he  is  paying  on  what 
he  is  worth.  The  system  is  not  direct,  but  we  hwve  to  do  the  best  we 
can.  It  is  conceded  that  you  cannot  do  it  directly.  The  ingenuity  of 
the  members  here  will  not  do  it.  The  intelligence  of  the  world  for  the 
hut  two  hundred  years,  though  striving  after  this  result,  has  never  pro- 
duced a  system  that  is  direct.  I  do  not  believe  that  we  can  frame,  with 
all  our  wisdom,  a  system  that  will  work  perfect  equality,  but  we  are 
justified  in  driving  at  that  end,  and  coming  as  near  to  perfection  as  pos- 
sible, I  say  that  while  this  system  may  be  good  in  many  respects,  it  is 
good  as  far  as  it  goes,  and  I  think  it  becomes  our  duty — we  are  not 
prepared  to  vote  on  it  now — to  consider  it  and  satisfy  ourselves  whether 
there  is  any  other  system  advocated  here  which  will  be  better. 

There  is  another  vet^  important  proposition.  There  are  institutions  on 
this  coast,  foreign  institutions,  insurance  companies,  etc.,  who  are  doing 
business  on  a  capital  of  almost  millions,  many  thousands  at  least,  and 
when  the  Assessor  goes  there  he  finds  in  their  possession  a  few  hundred 
dollars  worth  of  property,  and  there  is  not  a  thing  he  can  find  to  assess 
of  all  their  wealth,  while,  at  the  same  time,  their  hundreds  of  thousands 
invested  draws  from  the  people  of  the  State  a  large  interest.  I  do  not 
know  how  we  will  reach  them,  and  yet,  if  they  can  be  reached,  I  say 
we  should  do  it.  The  system  of  taxing  everything  will  reach  them 
largely,  because  their  money  will  be  found  at  the  banks  to  some  extent. 
I  have  no  labored  argument  to  make,  I  am  simply  in  favor  of  this  propo- 
sition. Perhaps  it  is  not,  within  itself,  a  perfect  system,  but  let  us  ^ive 
it  our  calm  and  earnest  consideration,  and  if  we  discover  where  it  is 
defective,  let  as  proceed  to  remedy  it. 

SPRIRH  or  MB.   BOLrX. 

Mb.  ROLFE.  Mr.  Chairman:  I  do  not  propose  to  occupy  much 
time  in  the  discussion  of  this  question.  I  feel  my  inability  to  under- 
stand the  subject.  It  is  with  extreme  hesitation,  even,  that  I  venture 
to  cast  my  vote.  I  have  not  heard  all  the  discussion  since  the  question 
of  taxation  first  came  up;  but  there  are  certain  ideas  that  occur  to  me. 
I  have  certain  opinions  as  to  what  is  best  in  the  abstract;  and  I  have  a 
sort  of  a  knowledge,  too,  as  to  the  opinions  of  others. 

This  subject  of  taxation  is  one  in  which  we  should  not  only  be  gov- 
erned by  our  own  judgment  as  to  what  we  consider  best,  but  also  as  to 
what  is  most  satisfactory  to  the  people.  Now,  there  may  be  several 
systems  proposed,  one  of  which  you  may  think  is  best,  but  which  I 
might  think  bad,  and  a  majority  of  the  people  might  be  better  satisfied 
with  some  other  system.  Therefore,  I  Ihinlc  it  is  my  duty  to  favor,  as 
far  as  I  can  conscientiously,  that  which  will  be  more  satisfactory  to  the 
people  of  the  State  on  the  subject  of  taxation,  because  it  is  the  people 
who  have  to  pay,  and  above  all  things  else  taxation  should  be  as  near 
a^  possible  satisfactory  to  the  people.  This  subject  is  one  that  was  dis- 
cussed as  much  as  &ny  other  auring  the  canvass  preceding  the  election, 
as  well  as  subsequent  to  the  election.  I  heard  other  questions  discussed, 
but  none  to  such  an  extent  as  this.  Now,  it  was  conceded  that  our 
system  under  the  old  Constitution  was  very  defective — did  not  work 
equality.  The  old  Constitution,  with  the  construction  of  the  Supreme 
Court,  whether  the  people  were  right  or  wrong,  worked  what  they 
considered  to  be  inequality.    They  demanded  that  all  property  should 
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be  asseased.  I  have  heard  them  say  that  a  man  who  loans  one  hundred 
thousand  dollars,  and  lives  on  the  interest,  should  pay  taxes  on  that 
one  hundred  thousand  dollars,  and  that  it  should  be  assessed  as  a  debt. 
It  is  not  necessary  for  me  to  express  m^  views  individually  as  to 
whether  it  is  right  or  wrong,  or  whether  it  is  advisable,  or  politic,  or 
impolitic,  good  or  bad.  I  ara  satisfied  that  a  majority  of  the  people  of 
this  StAte  demand  that  everything  that  has  a  value  shall  be  taxed.  On 
the  other  hand  it  is  urged  by  one  or  two  gentlemen  here  that  only 
tangible  property  should  be  assessed.  I  might  personally,  be  in  favor  of 
that  principle.  But  let  us  do  one  of  two  things.  Let  us  say  that  no 
property  except  that  which  is  actually  visible,  shall  be  taxed,  or  else  let 
us  tax  everything  that  represents  value.  Tax  a  man's  debts  and  duos, 
and  credits,  and  income,  and  capital;  tax  notes,  bonds,  mortgages — tax 
them  all,  and  allow  no  deduction  whatever,  or  else  tax  none  of  them. 

Now,  this  scheme  proposed  by  the  gentleman  from  Placer,  I  say,  as 
far  as  that  is  concerned,  if  it  is  adopted  by  this  Convention,  annulling 
all  the  reforms  for  which  this  Convention  was  called,  it  is  useless.  There 
is  nothing  in  this  scheme  that  could  not  have  been  passed  by  the  Legis- 
lature under  the  old  Constitution,  and  this  Convention  was  called  mainly 
for  the  purpose  of  remedying  the  evils  exi8tin|;  under  the  present  Con- 
stitution in  regard  to  taxation.  Our  Constitution  requires  that  all  prop- 
erty shall  be  taxed  uniformly  and  equally.  Our  Supreme  Court  has 
derided  that  notes,  bonds — evidences  of  indebtedness — are  not  property. 
This  scheme  does  not  propose  to  remedy  this  defect.  It  does  not  pro- 
pose to  tax  these  evidences  of  indebtedness.  It  does  not  claim  to,  or 
else  the  last  two  gentlemen  who  advocated  it  are  wrong.  I  say  it  is 
double  taxation  to  tax  these  things,  but  I  am  not  prepared  to  say  that  it 
is  wrong.  There  are  strong  reasons  in  ita  favor.  But  this  scheme  does 
not  propose  to  tax  debts.  It  only  changes  it,  and  interferes  with  people's 
private  transactions,  so  that  if  a  man  owes  one  thousand  dollars  and 
pays  ten  per  cent,  per  annum,  why,  when  he  comes  to  pay  up  the  note, 
at  the  end  of  two  or  three  years,  he  can  deduct  the  amount  of  the  taxes 
on  that  for  the  whole  time.  If  I  owe  John  Smith  one  thousand  dollars, 
and  the  tax  on  that  is  at  the  rate  of  twenty-five  dollars  a  year,  then  I 
may,  at  the  end  of  the  year,  pay  him  that  one  thousand  dollars,  after 
having  deducted  the  twenty-five  dollars  from  the  amount  of  the  note 
for  the  taxes  which  I  paid.  I  would  like  to  know  if  there  is  anything 
in  the  present  Constitution  prohibi^ng  the  Legislature  from  passing  a 
law  allowing  him  to  do  that?  I  thfnk  not.  That  is  a  matter  entirely 
within  the  control  of  the  Legislature. 

Now,  the  advocates  of  this  measure  of  taxing  debta  argue  like  this: 
that  property  and  men  should  be  taxed  in  accordance  with  the  pro- 
tection the^  receive  from  the  Government.  The  protection  a  man 
receives  is  m  accordance  with  what  he  owns — what  he  has.  Therefore 
I  might  not  be  worth  a  single  dollar ;  but  I  come  here  and  settle  down, 
and  find  somebody  who  will  sell  me  a  farm  on  credit,  worth,  say  five 
thousand  dollars.  I  take  the  farm  and  use  it  It  is  worth  five  thousand 
dollars.  The  Government  protects  me  in  the  possession  of  that  five 
thousand  dollars'  worth.  I  nave  the  use  of  it.  If  any  trespasser  enters 
there,  I  can  appeal  to  the  law  to  eject  him,  as  in  any  other  respect  my 
right  in  respect  to  that  farm  can  be  protected  by  appealing  to  the  law. 
Therefore,  according  to  the  theory  which  these  gentlemen  who  are  in 
favor  of  taxing  everything  advance,  that  farm  should  be  assessed  with- 
out deducting  anything.  Now,  the  reasoning  is  good,  because  the  Gov- 
ernment protects' me  to  the  extent  of  the  value  of  that  farm.  On  the 
other  hand,  the  gentlemen  say  I  have  five  thousand  dollars  borrowed 
from  my  neighbor.  I  pay  taxes  on  the  money,  while  he  is  taxed  on  the 
note,  and  they  say  that  is  double  taxation.  I  say  it  is  double  taxation, 
but  is  it  wrong  T  My  creditor  pays  taxes  on  the  five  thousand  dollars, 
because  the  Government  protects  him  in  the  possession  of  it,  and 
if  any  person  should  steal  it,  the  Government  would  arrest  the  thief, 
convict  him,  and  send  him  to  State  Prison  ;  and  he  receives  five  thou- 
sand dollars'  worth  of  protection.  And  if  I  refuse  to  pay  him  the  debt, 
he  can  appeal  to  the  law  and  compel  me  to  pay  him,  and,  therefore,  in 
that  respect  he  is  protected  by  the  law.  Therefore,  the  advocates  of 
that  system  of  taxation  say  that  only  in  that  way  can  it  be  made  equal. 
Whatever  my  private  views  may  be,  I  know  that  the  people  demand 
that  everything  shall  be  taxed,  not  only  tangible  property,  butevideuces 
of  indebtedness.  Now,  if  we  do  it,  let  us  tax  everything.  Let  us  have 
no  delusions.  Gentlemen  say  that  they  shall  not  be  taxed  directly,  but 
that  the  debtor  shall  have  a  right  to  deduct  the  amount  of  the  debt  from 
the  value  of  his  property.  That  is  only  a  delusion ;  it  is  no  reform. 
It  only  says  one  person  shall  pay  taxes  instead  of  another.  The  liCg- 
islature  can  say  that  now.  It  does  not  say  now  that  the  taxes  shall  be 
paid  by  the  borrower  or  owner  of  the  property,  because  sometimes  it  is 
a  very  difficult  thing  for  even  the  Courts  to  decide  who  is  the  owner 
of  the  property.  They  say  it  is  sufficient  to  hold  a  man  liable  to  pay 
the  taxes,  simply  because  he  has  possession  and  control  of  it.  Now,  I 
am  not  in  favor  of  interfering  in  any  way  between  the  debtor  and 
creditor.  Let  them  attend  to  their  own  anains.  Some  men  will  be 
wealthier  than  others.  Brains  has  ruled  the  world  over,  and  some  men 
will  get  rich  and  some  will  remain  poor.  I  say  let  us  enact  a  clause 
directly,  declaring  that  all  property  shall  be  taxed  in  proportion  to  its 
value.  Then  let  us  go  on  and  define  what  property  shall  consist  of. 
Let  us  say  it  shall  consist  of  everything  tangible  or  intangible,  debts, 
capital,  and  everything  of  value  capable  of  private  ownership.  Let 
us  define  the  word  "property."  Tnen  leave  everything  else  to  the 
liegislature  to  collect  the  tax,  and  let  them  say  who  shall  have  charge 
of  it.  If  the  Legislature  in  their  wisdom  had  thought  it  advisable  to  pass 
a  law  like  any  of  these  propositions  here — like  this  one,  for  instance — 
why,  under  the  present  Constitution  they  had  full  power  to  do  so. 
They  may  say  the  debtor  may  pay  the  tax  upon  his  debts  and  then 
deduct  the  amount  from  his  creditors,  or  any  other  arrangement  of  the 
kind  they  might  see  fit.  But  why  should  we  make  it  a  constitutional 
provision?  It  is  entirely  experimental,  and  if  we  find  we  have  made 
a  mistake,  as  we  are  liable  to,  then  you  cannot  correct  it  except  by 


calling  another  Convention.  Whereas,  if  we  declare  thebroad  principle, 
and  leave  the  minutia  to  the  Legislature,  to  pass  laws  regulating  it  from 
time  to  time,  then,  if  the  scheme  does  not  work  well,  the  very  next 
session  of  the  Legislature  it  can  be  modified.  The  great  evil  haa  been 
in  the  past  that  the  Legislature  has  been  hampered  too  much. 
Time  having  been  called  the  gentleman  took  his  seat. 

8PEIICH    OF   UB.    BEDDT. 

Mr.  BEDDY.  Mr.  Chairman :  This  article,  this  section,  says  taxation 
shall  be  uniform.  The  people  of  this  State  have  been  complaining  for 
years  because  they  were  not  uniform.  We  have  heard  what  the  farmers 
had  to  say.  They  have  stated  their  wrongs.  I  don't  think  the  people 
sent  us  here  for  the  purpose  of  making  a  Constitution  for  the  farmers 
alone,  or  for  any  class  or  persons  or  property  in  the  State.  Now,  the 
farmer  complains  about  many  inequalities — that  he  is  treated  unjustly. 
What  would  he  say  if  he  was  first  taxed  for  the  privilege  of  engaging  in 
farming,  taxed  for  following  the  occupation  of  farming,  and  then  taxed 
on  the  value  of  his  farm,  and  of  his  personal  property,  and  then,  if  he 
happened  to  incorporate,  taxed  on  his  capital  stock?  Let  us  see  how 
many  times  miners  are  taxed,  and  see  how  the  farmers  would  like  to  be 
taxed  that  way.  In  fact,  if  the  State  is  going  to  be  taxed  four  or  five 
times  over  I  am  perfectly  willing,  but  I  am  not  willing  to  have  the  min- 
ers taxed  four  or  five  times,  and  allow  the  farmers  to  escape  with  one 
tax.  There  is  a  provision  in  the  legislative  article  that  each  corporation 
shall  be  assessed  so  many  dollars  upon  each  share  of  their  stock,  or  on 
each  one  thousand  shares,  which  amounta  to  a  oousiderable  sum.  In 
many  cases  the  money  paid  to  the  State  would  be  a  great  deal  lar^r 
than  the  amount  of  money  required  to  incorporate  the  enterprise 
in  view,  for  many  times  it  takes  one  thousand,  or  two  thousand,  or 
may  be  twenty  thousand  dollars  to  determine  whether  there  is  any  pros- 
pect or  not,  and  if  half  that  sum  has  to  be  paid  into  the  State  treasury, 
the  enterprise  will  fall  to  the  ground.  That  is  a  tax  upon  the  right  to 
mine  in  this  State.  I  had  always  understood  it  to  be  the  policy  of  this 
State  to  encourage  mining,  but  that  seems  to  be  a  direct  blow  at  the 
industry.  It  is  said,  however,  that  it  is  simply  to  prevent  wildcat  min- 
ing. Then  what  is  the  result?  The  general  enterprise  mast  be  destroyed, 
if  there  can  be  no  prospecting  done.  Every  mining  enterprise  that 
proves  a  failure,  I  suppose,  may  be  termed  "  wildcat,"  for  in  every  case 
it  requires  work  and  money  to  determine  whether  there  is  a  mine  or  not. 
But  m  order  to  prevent  a  few  wildcat  speculations  you  are  willing  to 
destroy  the  entire  industry  of  legitimate  mining.  Now,  that  is  the  first 
tax  the  miners  have  to  bear,  and  it  amounts  to  a  very  heavy  assessment. 

The  next  is,  to  assess  all  property  owriM  by  a  corporation  in  the 
county  where  the  property  is.  The  man  works  in  Winter  getting  out 
ore  to  be  worked  in  Summer,  and  when  the  Assessor  comes  around  he 
taxes  ore  on  the  dump.  Now,  the  farmer  says  that  growing  crops  should 
not  be  taxed.  The  miner  takes  out  ore  during  the  Winter  and  places 
it  upon  the  dump,  expecting  to  realize  upon  it  during  the  Summer  sea- 
son. But  that  is  again  taxed.  Then,  if  he  does  not  get  through  with 
this  ore  in  time,  the  Tax  Collector  will  come  around  again  ana  collect 
another  tax  upon  the  bullion,  under  this  system.  Now,  we  will  leave 
the  county.  I  think  he  has  bieen  taxed  sumciently.  I  think  the  farmer 
would  be  satisfied  with  that  tax.  I  think  he  would  conclude  that  he 
was  pretty  thoroughly  taxed.  Now,  go  to  the  City  of  San  Pranciseo, 
and  there  he  will  be  taxed  on  the  corporate  stock  of  his  company — 
another  tax.  How  is  that  tax  to  be  ascertained?  By  the  value  of  his 
mining  property  held  by  the  company  in  another  county.  Is  that  the 
end  of  it  ?  Now,  there  is  where  the  trouble  comes  in.  You  tax  the 
property  at  its  full  value,  and  then  tax  the  corporate  stock,  which  is  the 
mere  representative  of  that  property.  Now,  he  is  taxed  again  upon  his 
corjwrate  franchise.  What  is  that  corporate  franchise?  It  involves  the 
sole  right  to  some  concern.  He  is  taxed  three  times.  Now,  are  gentle- 
men really  serious  in  attempting  to  load  the  mining  industry  of  this 
State  by  such  onerous  taxes  as  these?  There  are  cerUinly  three  taxes. 
The  franchise  has  no  value  in  itself;  it  represents  the  possessions  of  the 
company.  It  is  considered  but  as  a  representative  of  value.  Then  the 
capital  stock,  which  is  only  a  representative  of  value.  Then  the 
property  itself  can  be  taxed  again  in  the  county.  There  are  three  dis- 
tinct taxes  based  upon  one  and  the  same  property.  It  needs  no  further 
argument  to  show  that  this  blow  at  the  mining  industry  is  entirely 
unnecessary.  I  do  not  know  anything  about  this  question  which  has 
been  pending  here  for  some  time,  between  the  miners  and  the  farmers 
along  these  streams.  I  do  not  know  whether  or  not  it  has  any  influence 
here.  It  certainly  should  not  have  any  influence  with  the  farmers,  for 
it  is  not  to  their  interest  to  strike  a  vital  blow  at  the  great  mining  indus- 
try of  the  State.  They  cannot  afford  to  destroy  the  mines.  Certainlv, 
such  a  course  as  has  been  puraued  here  is  not  suggested  by  reason.  If 
taxes  are  to  be  uniform,  this  action  is  certainly  not  the  result  of  reason. 
It  is  not  a  just  conclusion  to  arrive  at,  no  matter  how  you  look  at  it. 

There  are  three  distinct  taxes.  It  is  sheer  nonsense.  It  is  destructive 
of  the  great  interests  of  this  State.  If  gentlemen  mean  to  be  fair — and 
we  are  hound  to  presume  that  they  intend  to  be  so — then  this  proposi- 
tion is  indefensible  upon  any  ground  of  common  sense  or  reason,  for  it  is 
not  fair  to  anybody.  That  it  is  not  good  policy  seems  too  plain  for  argu- 
ment. It  is  not  good  policy  for  any  class  of  persona  in  this  State  tn 
attempt  to  destroy  as  valuable  an  industty  as  this  seems  to  be.  And  if 
it  is  unfair  and  impolitic,  I  do  not  see  why  it  is  to  be  done,  because  it  is 
nonsense  to  say  that  it  is  done  to  prevent  fraud.  It  will  not  affect  wild- 
cats, except  as  to  this  first  assessment,  and  that  will  be  avoided.  That 
assessment  will  fall  only  upon  bona  fide  transactions.  The  wildcats 
have  nothing  to  tax,  nothing  that  you  can  collect  on.  There  is  a  mis- 
apprehension in  regard  to  wildcats.  A  wildcat  is  one  that  is  incorpo- 
rated for  the  purpose  of  selling  stock,  when  there  is  no  property  of  which 
that  stock  is  the  representative.  I  appeal  to  the  sense  of  fairness  and 
justice  of  this  Convention  to  defeat  these  measures  in  the  article  reported 
by  the  committee.    I  ask  you  to  look  at  the  policy  of  the  thing.    If  it 
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be  desirable  to  have  this  Constitution  adopted  it  will  be  necessary  to 
strike  this  out,  Tor,  in  addition  to  the  people  who  are  opposed  to  this 
Constitution,  you  will  arrav  every  miner  in  this  State  against  it,  because 
the  miners  cannot  rote  for  an  instrument  which  is  aimed  at  their 
destrnetion.  They  are  not  simple-minded  enough  to  indorse  a  measure 
which  will  cot  their  own  throats.  And  when  the  proper  time  comes,  if 
these  amendments  are  voted  down,  and  the  opportunity  present*  itself, 
the  proper  amendment  will  be  offered. 

SIlfARXS  or  MR.  WHtTK. 

Mb.  white.  Mr.  Chairman :  I  would  like  to  say  one  word  in  expla- 
nation to  Mr.  Reddy.  I  don't  know  of  any  antagonism  between  the 
farmers  and  the  miners.  The  interests  of  the  farmer  are  just  the  same 
to  the  State  as  the  interests  of  the  miner.  They  are  two  great  interests 
upon  which  the  prosperity  of  the  State  rests,  and  I  am  certain  there  is 
no  &nner  in  this  Convention  or  out  of  it,  who  wishes  to  do  anything  to 
.cut  at  4he  interest  of  mining,  or  prevent  the  working  of  the  minine 
claims  of  the  State.  I  have  paid  no  attention  to  the  section  which 
relates  to  miners  and  that  interest,  because  I  hoped  such  gentlemen  as 
Mr.  Reddy  and  others,  who  are  well  acquainted  with  the  subject,  would 
get  np  and  speak  and  show  us  what  would  be  fair.  The  reason  I  rose 
was  to  assure  the  gentleman,  that  as  far  as  I  know,  there  is  no  antag- 
onism between  the  farmers  and  the  miners.  They  both  well  know  that 
it  is  necessary  to  be  fairly  taxed,  and  that  the  prosperity  of  both  farmer 
and  miner  depends  upon  our  doing  «>.  And  his  allusion  to  what  be 
thought  was  making  the  farmers  feel  hard  towards  the  miners,  I  think 
is  a  mistake.  I  don't  think  there  will  be  any  measures  adopted  that 
will  injure  the  miners.  Never  such  a  thought  came  into  my  mind. 
They  are  only  anxious  to  be  taxed  equally  and  fairly,  like  every  other 
occupation  in  the  State.  I  say  there  is  the  same  reason  for  showing 
leniency  towards  the  miner  that  there  is  towards  the  farmer,  because 
the  miners'  prosperity  is  the  farmers'  prosperity,  and  the  prosperity  of 
these  two  great  interests  means  the  prosperity  of  every  other  interest  in 
the  State. 

KKHARKS  or   UB.  BTCAKT. 

Mb.  STUART.  Mr.  Chairman:  I  do  not  know  what  they  ard  disr 
cussing  here.  I  believe  it  is  the  taxation  article.  I  don't  know  of  any 
gentleman  either  who  understands  what  they  are  discussing.  When  I 
was  elected  here,  I  was  elected  under  a  promise  to  tax  mortgages.  We 
were  all  elected  on  that  platform  from  my  county.  We  were  all  placed 
before  the  nominating  convention  and  catechised  about  it.  I  think  the 
only  thing  we  need  is  the  old  Constitution,  and  a  provision  in  it  that 
mortgages  must  be  taxed.  Then  let  the  Legislature  make  its  laws  gov- 
erning the  details.  As  far  as  the  farming  interest  is  concerned,  I  am 
one  of  the  farmers  and  a  vine-grower.  We  are  taxed  largely.  We  first 
pay  one  hundred  dollars  to  the  government  for  a  license.  We  pay  so 
much  on  every  gallon  of  brandy  made.  We  pay  taxes  on  the  product 
every  year,  if  we  keep  it  over  more  than  one  year.  Then  we  pay  taxes 
on  the  property,  and  upon  the  soil.  Xow,  I  would  like  some  gentleman 
to  offer  an  amendment  to  the  old  Constitution  taxing  mortgages.  That 
is  all  we  want. 

Mb.  ROLFE.     Would  you  not  tax  all  solvent  debts? 

Mb.  STUART.  Certainly;  tax  all  solvent  debts.  The  merchant  is 
taxed  on  what  he  has  on  his  shelves.  ,He  gives  his  estimate  of  the 
value.  He  knows  about  what  his  stock  is.  The  farmer  is  taxed  on 
everything  that  is  seen.  As  well  described  by  Mr.  White,  the  Assessor 
takes  carpets  and  all.  We  don't  open  a  silver  box  when  we  answer  the 
auctions.  Now,  I  would  just  add  one  line  to  the  old  Constitution,  and 
then  adopt  it.  One  line,  I  believe,  would  contain  all  we  want  to  add  to 
the  old  Constitution.  I  am  satisfied  that  I  pay  as  much  tax  as  any  man 
on  this  floor  who  is  engaged  in  the  cultivation  of  the  soil,  hence  I  speak 
knowingly  when  I  say  that  the  farmers  do  not  demand  the  complete 
destruction  of  the  old  Constitution.  I  make  these  remarks  in  order  that 
we  may  get  down  to  work  and  amend  this  article  by  the  change  of  a  line 
or  two. 

BFBBCH  or  MB.  BABTON. 

Mr.  barton.  Mr.  Chairman:  The  qaestion  seems  to  be  pretty 
well  exhausted.  I  listened  yesterday  with  a  verv  great  degree  of  pleas- 
ure, to  the  very  able  address  delivered  by  Judge  ^cher.  1  think  there 
was  more  in  his  language  than  in  that  of  any  other  gentleman  I  have 
heard.  As  has  been  remarked,  this  subject  is  perhaps  one  of  greater 
importance  than  any  other  which  will  have  to  be  hanciled  and  discussed 
by  this  Convention.  The  proposition  of  my  colleague  from  Humboldt, 
in  my  humble  judgment,  not  only  meets  the  desires  of  the  gentleman 
from  Sonoma,  Mr.  Stuart,  bat  it  goes  farther  and  shows  the  way  clearly 
how  the  difficulty  can  be  adjustefl  between  the  borrower  and  the  lender. 
In  regard  to  this  subject  of  taxing  mortgages,  it  is  one  of  the  utmost 
importance  to  the  pebple  of  this  State.  We  find  to-day  the  whole  busi- 
ness ^stem  of  the  State  demoralized.  For  instance,  two  gentlemen 
came  mm  the  State  of  Iowa — which  is  a  case  in  point— came  into  this 
State  with  fifty  thousand  dollars  each.  One  of  them,  being  of  rather  a 
thrifty  turn  of  mind,  says  to  his  friend:  "I  have  fifty  thousand  dollars, 
and  I  see  my  coin  will  bring  one  and  a  half  and  two  per  cent  per 
month,  therefore  I  propose  to  loan  my  money  out  to  these  gentlemen 
who  are  engaged  in  agriculture,  and  take  a  mortgage,  and  I  can  then 
retire  to  my  home  and  sleep  in  perfect  security,  and  know  that  not  only 
my  interest  bat  my  principal  is  secure  and  safe."  He  proceeds  accord- 
ingly. The  other  visits  the  country  and  says  to  his  friend :  "  I  am  not 
much  of  a  Sh^lock,  and  I  prefer  to  en^ge  in  active,  energetic  business; 
I  will  engage  in  the  manufacturing  business."  When  the  Assessor  comes 
around,  he  has  no  trouble  in  assessing  the  man,  for  his  property  is  all 
visible,  and  he  assesses  it  to  the  full  nxteiit.  Well,  the  other  individual 
who  holds  his  mortgages  drawing  interest,  pays  not  a  dollar  tax  to  the 
State.    That  is  the  condition  the  State  is  in  to-day,  especially 


county  or 

the  lumber  interest  in  the  county  which  I  in  part  represent. 


Every 


mill  In  that  county,  without  exception,  is  to-day  locked  up,  and  not  a 
wheel  is  being  turned.  Why  is  this?  Because  of  the,  nntold  millions 
that  men  have  locked  up  in  real  estate  under  mortgage,  where  they 
escape  taxation.  Now  the  people  demand  this  reform  at  our  hands.  I 
do  not  believe  any  honorable  man  will  refuse  to  listen  to  that  demand. 
We  ha^  heard  gentlemen  talk  about  public  clamor,  but  this  demand 
comes  up  in  such  a  shape  that  we  cannot  disregard  it.  It  is  one  of  the 
clamors  that  you  must  listen  to.  In  r^ard  to  the  personal  plans  laid 
before  us,  I  do  not  understand  them.  They  are  either  loo  deep  for  my 
comprehension,  or  so  mystified  that  I  cannot  grapple  with  them.  I  do 
believe  that  the  system  now  before  this  body  is  an  intelligent  and  feasi- 
ble one.  I  had  hoped  that  there  would  be  a  committee  appointed  for 
the  purpose  of  drafting  a  plan  for  an  income  tex,  in  connection  with  the 
report  of  this  committee.  I  still  believe  that  the  only  way  out  of  this 
difficulty  is  the  creation  of  a  new  committee  to  Investigate  and  act  upon 
the  subject.  The  plan  presented  by  Mr.  Huestis  is  clear  in  the  extreme 
to  my  mind;  much  more  so  than  anything  that  has  been  presented 
before  this  body,  and  I  hope  It  may  be  adopted. 

BIHABKS   or   MB.    BBOWH. 

Mr.  brown.  Mr.  Chairman :  I  don't  expect  to  take  up  the  time  of 
this  Convention.  U  has  been  ably  discussed,  and  at  some  length.  Taking 
the  different  arguments,  and  the  different  speeches,  and  the  different 
views  expressed  upon  this  subject,  and  it  would  seem  that  we  had  almost 
enough  of  it.  I  have  heard  something  said  with  regard  to  double  taxa- 
tion, and  that  it  is  looked  for  by  the  people.  Now,  I  am  not  going  to 
arg[ue  the  propriety  of  double  taxation  at  all.  In  a  constitutional  pro- 
vision, providing  for  raising  revenues  for  the  State,  the  great  object  is  to 
get  that  which  is  just  to  the  State  and  to  the  people,  and  it  is  not  the 
part  of  a  Constitutional  Convention  to  go  out  of  the  way  in  order  to 
regulate  matters  between  individuals.  That  may  be  done  by  act  of  the 
Legislature,  or  otherwise.  The  subject  of  rebate  has  been  brought  up. 
It  looks  very  plausible  and  quite  feasible.  But  in  the  midst  of  all  this 
matter,  it  is  necessary  that  we  should  recollect  the  manner  in  which  the 
members  look  upon  this  subject,  when  they  were  almost  as  well 
informed  upon.it  as  now,  before  the  people  of  the  State,  who,  by  reason 
of  their  oppressions,  have  taken  the  matter  into  serious  consideration. 
There  is  hardly  any  portion  of  the  country  but  what  knows  men  who, 
owing  to  the  inequalities  in  this  respect,  that  were  worth  ten  thousand, 
or  hundreds  of  thousands,  who  escape  taxation.  Now,  I  am  satisfied 
and  convinced  that  many  members  of  this  body  came  here  pledged  to 
tax  mortgages  and  solvent  debts.  They  advocated  it  before  the  people. 
I  am  impr^sed  with  the  opinion  that  this  doctrine  should  be  carried  out 
by  constitutional  enactment.  Now,  I  am  fully  convinced  that  it  is 
wrong  to  make  any  man  pay  more  than  he  should,  on  account  of  the 
decisions  that  have  been  rendered  in  regard  to  notes  and  mortgages  not 
being  taxable.  By  reason  of  this  exemption  some  men  pay  more  than 
their  proper  amount  This  has  been  one  of  the  great  causes  for  calling 
this  Convention.  We  should  be  careful  and  not  disappoint  the  people. 
We  should  carry  out  these  principles. 

Mr.  HOWARD,  of  Los  Angeles.  It  seems  to  me  that  this  house  is  too 
thin  to  come  to  a  vote  to-night,  and  I  move  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carrieid. 

IN  CONVENTION. 

Tbk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again. 

ADJOUBNHBNT. 

Mb.  SHOEMAKER.    I  move  to  adjourn. 

Carried.  And  at  three  o'clock  and  fifty  minutes  p.  m.  the  Convention 
stood  adjourned  until  Monday. 


NINETY-FOURTH    DAY. 

Saobambxto,  Monday,  December  30th,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  II.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Belcher, 

Bell, 

Biggs, 

Blackraer, 

Boggs, 

Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Chapman, 

Charles, 

Condon, 

Cowden, 

Cross, 

Crouch, 


pbbsbnt. 
Dean, 
Dowling, 
Doyle, 

Dudley,of  San  Joaquin, 
Dudley,  of  Solano, 
Dunlap, 
Eagon, 
Edgerton, 
Eetey, 
Filcher, 
Finney, . 
Freeman, 
Garvey, 
Gorman, 
Grace, 
Graves, 
Gregg,   • 
Hale, 
Hall. 
Harvey, 
Heiskell, 


Hilbom, 

Hitehcock, 

Holmes, 

Howard,  of  Los  Angeles, 

Howard,  of  Mariposa, 

Huestis, 

Hughey, 

Hunter, 

Inman,* 

Jones, 

Joyce, 

Kelley, 

Kenny, 

Keyes, 

Kleine, 

Lampson, 

Larkin, 

Larue, 

Lavigne, 

Lindow, 

Mansfield, 
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Monday, 


Reed, 

Thompson, 

Reynolds, 

Tinnin, 

Rhodes, 

Townsend, 

Ringgold, 
Rolie, 

TuUy, 
Turner, 

Bchomp, 

Tuttle, 

Bboeraaker, 

Van  Voorhies, 

Shurtleff, 

Walker,  of  Tuolumne, 

Smith,  of  Santa  Clara, 

Weller, 

Smith,  of  4th  District, 

WelliD, 

Smith,  of  San  Francisco, West, 

Soule, 

Wickes, 

Steele, 

White, 

Stevenson, 

Wilson,  of  Tehama, 

Stuart, 

Wilson,  of  Ist  District, 

Swing, 

Wyatt, 

Terry, 

Mr.  President. 

ABSENT. 

Herold, 

Overton, 

Harrington, 

Schell, 

Johnson, 

Shatter, 

Laine, 

Stedman, 

Lewis, 

Sweasey, 

Martin,  of  Alameda, 

Swenson, 

McNutt, 

Vaequerel, 

Miller, 

Van  Dyke, 

Mills, 

Walker,  of  Marin, 

Morse, 

Waters, 

Murphy, 

Webster, 

Noel, 

Winans. 

O'SuUiran, 

Martin,  of  Santa  Cruz, 

MeCallum, 

McComas, 

McConnell, 

McCoy, 

MeFarland, 

Moffat, 

Moteland, 

Nason, 

Nelson, 

Neunaber, 

O'Donnell, 

Ohleyer, 

Porter, 

Prouty, 

Pulliam, 

Reddy, 

Barnes, 

Beerstecher, 

Berry, 

(Campbell, 

Davis, 

Estee, 

Evey, 

Farrell, 

Fawcett, 

Freud, 

Glascock, 

Hager, 

Harrison, 

LIAVK    or    ABSKNCI. 

Leave  of  absence  for  one  day  was  granted  Mr.  Morse. 
Two  days'  leave  of  absence  was  granted  Messrs.  Davis  and  Farrell. 
Three  days'  leave  of  absence  was  granted  Mr.  Sweasey. 
Leave  of  absence  was  granted  Mr.  Stedman  until  January  sixth,  eight- 
een hundred  and  seventy-nine. 

TBB  JOOKSAL. 

Mb.  KEYE3.    Mr.  President:  I  move  that  the  reading  of  the  Journal 
be  dispensed  with  and  the  same  approved. 
Carried. 

PAT  or   ATTACBEB. 

Mb.  CROSS.    Mr.  President:  I  send  up  a  resolution. 

The  SECRETARY  read : 

Auolnfd,  Th»t  acrip  be  ImumI  to  Hmry  Jane*,  WlllUm  Gait,  Joseph  Von  Pragne, 
Hirnn  Clock,  Hichul  Barnee,  und  rimnk  Laloe,  for  their  regnlu  per  diem  for  the 
fonr  days  of  the  Tbankigiring  vacation. 

Referred  to  the  Committee  on  Mileage  and  Contingent  Expenses. 

BBVENUB  AND  TAXATION. 

Mb.  EDGERTON.,  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Revenue  and  Taxation. 

Carried. 

IN  COMMITTEE  OF  TUK  WHOLE. 

Tbb  CHAIRMAN.  Section  two  of  the  report  of  the  committee,  and 
the  amendments  thereto,  are  before  the  committee. 

BBHABKS   or   MB.    BHODKS. 

Mb.  RHODES.  Mr.  Chairman :  I  do  not  propose  to  discuss  tUis  ques- 
tion at  length,  but  with  the  indulgence  of  the  committee  I  desire  to 
comment  upon  section  two  of  the  report  of  the  Committee  on  Revenue 
and  Taxation.  At  the  outset  I  desire  to  say  that  I  cordially  indorse  that 
system  of  assessment  and  taxation,  which  contemplates  a  tax  upon  the 
net  value  of  the  taxpayer's  property ;  or,  in  other  words,  I  propose  to 
allow  the  taxpayer  to  deduct  from  the  assessed  value  of  his  property  the 
entire  amount  of  his  indebtedness  to  bona  tide  resideute  of  the  State.  I 
believe,  that  while  no  system  can  be  devised  which  is  absolutely  and 
positively  correct,  and  which  will  bear  equally  upon  all,  this  system 
approaches  nearer  a  correct  system  than  any  other  that  has  been  sug- 
gested. Under  this  system  the  taxpayer  pays  only  on  what  he  is  actually 
worth.  The  second  section  of  the  report  I  believe  recognizes  that  prin- 
ciple, and  to  that  extent  I  shall  heartily  support  the  section  as  reported 
by  the  committee ;  but  there  is  one  other  feature  in  that  section  which  I 
cannot  indorse,  and  when  an  amendment  is  in  order,  if  an  amendment 
of  that  kind  is  not  offered  by  some  other  member  of  the  committee, 
I  shall  offer  an  amendment  with  the  view  of  eliminating  that  portion 
which  relates  to  the  assessingor  taxing  of  the  capital  slock  of  corporations. 
I  believe  that  that  is  seekmg  to  tax  not  only  the  substance,  but  the 
shadow  of  the  svbstance.  The  property  of  a  corporation  is  its  mone^, 
and  its  credits,  and  its  personal  property,  and  when  all  its  property  is 
taxed,  the  duty  of  the  Assessor  should  end  there,  and  he  should  not  pro- 
ceed to  assess  the  capital  stock  of  a  corporation,  which  is  simply  a  name. 
You  might  as  well  assess  a  building  during  the  daytime,  and  at  the  same 
time  assess  the  shadow  of  that  building.  The  object  is  to  reach  cer- 
tain corporations  who  have  offices  in  this  State,  who  are  doing  business 
here,  and  yet  whose  property  in  whole  or  in  part  is  beyond  the  bounda- 
ries of  the  State.  If  that  is  the  intent  of  that  section,  I  think  that  it  is 
in  the  nature  of  a  penalty  imposed  upon  the  members  of  the  corporations 
who  are  endeavonng  to  do  business  in  this  State,  and  I  think  there  is  a 
more  direct  and  more  equitable  way  of  reaching  it.  It  discriminates 
against  that  class  of  men  who  are  doing  business  here  as  against  our  own 


citizens,  and  to  be  consistent  with  ourselves  we  should  discountenance 
any  proposition  which  looks  to  a  discrimination,  either  between  our  own 
citizens,  whether  they  have  property  here  or  not,  and  those  who  have 
property  here.  I  therefore  oppose  that  feature  in  section  two.  With 
that  exception  I  am  prepared  to  sustain  that  section.  I  believe  it 
approaches  nearer  to  what  is  demanded  by  the  people  of  the  State  than 
anything  else  proposed. 

In  regard  to  the  amendmenta,  the  result  would  be  the  same.  I  think 
that  the  mode  prescribed  of  reaching  the  same  result  would  be  more  cir- 
cuitous, and  that  it  would  not  work  practically.  It  would  not  work 
without  a  good  deal  of  friction,  and  iu  fact  in  less  than  twelve  months 
would  be  thoroughly  and  heartily  condemned  by  the  taxpayers  of  the 
Slate.  It  is  entirely  too  uncertain  in  its  operations,  and  involved  in  too 
many  intricacies.  It  might  work  well  in  some  few  instances,  where  the 
taxpayer  was  indebted  to  one  or  two  individuals,  but  it  is  no  part  of  the 
duty  of  the  Assessor  to  keep  accounts  between  men,  and  when  it  comes 
to  the  case  of  business  men,  whose  debts  are  multitudinous  and  in  various 
accounts,  I  apprehend  that  it  would  fail  entirely  to  work.  I  believe 
that  the  result  would  b«  that  it  would  be  heartily  condemned  in  less 
than  twelve  months  from  the  time  it  came  into  operation.  For  tba.t 
reason  I  am  opposed  to  the  amendment,  and  in  favor  of  section  two  of 
that  report,  only  amended  so  as  to  eliminate  from  that  report  the  prop- 
osition to  tax  the  capital  stock  of  corporations. 

BEMABKS  OF  MB.  BXTNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman :  I  did  not  intend  to  say  a  word  upon 
this  subject,  but  there  seems  to  be  so  much  apparent  misunderstandmg, 
not  to  say  bad  feeling  abroad  in  the  Convention — and  by  that  I  mean 
divided  upon  the  mortgage  question,  and  not  in  a  political  sense — that  1 
feel  obliged  to  offer  a  word  or  two.  The  gentleman  who  preceded  me  says 
he  is  opposed  to  the  amendment  before  the  committee,  because  it  is 
involved  iu  intricacies.  I  am  opposed  to  it  for  the  same  reason,  that  it 
involves  too  much  arithmetic.  I  am  likewise  opposed  to  the  first  amend- 
ment, for  the  same  reason.  I  am  opposed  to  the  report  of  the  committee 
for  the  same  reason — sections  two,  five,  and  eleven — they  involve  too 
much  calculation  and  arithmetic,  matters  that  ought  to  be  confined  to 
the  revenue  bill  to  be  enacted  by  the  Legislature.  There  is  no  doubt 
but  what  the  most  of  us  were  elected  with  the  understanding  that  the 
desire  of  our  constituents  was  that  mortgages  should  be  taxed.  Indeed, 
it  was  so  expressed  in  some  of  the  platforms,  but  by  that  I  do  not  under- 
stand that  the  people  meant  that  a  man  should  be  taxed  for  all  the  prop- 
erty that  ha  piossessed,  and  then  taxed  again  if  he  happened  to  owe 
something  on  that  property.  That  isthe  proposition.  If  the  term  "  taxing 
mortgages  "  means  such  a  proposition  as  that,  it  seems  to  me  that  there 
can  be  no  doubt  that  it  is  double  taxation  in  its  worst  sense  and  in  its 
worst  form.  It  is  certain  to  operate  against  the  debtor  class,  and  in  favor 
of  the  creditor.  Now,  I  apprehend  that  the  tru*  doctrine,  which  will 
not  be  disputed  by  any  one,  is  that  the  State  seeks  to  tax  once,  and  only 
once,  all  the  property  in  the  State,  and  to  tax  no  fictitious  evidences  of 
indebtedness.  To  do  that,  I  apprehend  it  is  not  necessary  to  tax  mort- 
gages, and  it  is' not  necessary  to  go  into  the  intricate  system  reported  by 
the  Committee  on  Revenue  and  Taxation,  or  even  that  proposed  by  the 
amendment  now  under  consideration.  Instead  of  that  scheme  I  would 
endeavor  to  adopt  something  like  this:  the  declaration  is  that  "all prop- 
erty shall  be  taxed,  except  "—and  then  let  the  exceptions  follow.  First, 
that  belonging  to  the  United  States;  second,  that  belonging  to  the  State; 
third,  if  so  decided,  growing  crops,  or  anything  else  decided  to  be  an 
exception.  I  would  then  simply  declare,  in  three  lines,  "  no  deduction 
shall  be  made  from  any  assessment  on  account  of  debts  of  the  person 
assessed."  I  would  then  declare  that  the  tax  assessed  to  and  paid  by 
any  debtor  shall  be,  at  the  time  of  such  assessment  or  payment,  an  offset 
to  the  debt  to  an  amount  in  proportion  to  the  whole  amount  so  assessed 
to  him.  There  is  an  end  to  the  whole  matter.  Upon  those  three  deola- 
rations  I  apprehend  it  would  not  be  difficult  for  the  Legislature  to  build 
a  revenue  law  that  would  be  as  perfect  as  anything  human  can  be. 

Now  let  us  look  at  the  results  under  such  a  scheme  as  that.  There 
are  three  methods  now  under  the  present  system,  by  which  property 
escapes  taxation.  One  is  in  swearing  down  solvent  debts;  another  is 
in  swearing  up  deductions  to  be  made  on  account  of  what  a  person 
owes;  and  the  third  is  in  hiding  money;  in  saying,"  I  have  got  nothiqg;" 
in  putting  it  away  somewhere,  so  as  to  ease  the  conscience,  and  say,  "  I 
have  not  got  any  money."  There  are  three  ways  in  which  the  bulk  of 
the  property  escapes  taxation.  Now,  I  claim  that  this  proposition  will 
eliminate  the  first  two  methods  entiraly.  In  the  first  place,  there  will 
be  no  deduction.  All  the  property  a  man  has  will  be  taxed,  and  there 
will  be  no  deduction.  In  tne  second  place,  there  will  be  nothing  taken 
into  account  for  what  is  owing  to  him.  He  will  be  simply  ass^ed  for 
what  he  owns;  and  then  if  be  owes  anybody,  the  tax  upon  that  debt, 
when  becomes  to  pay  it,  shall  be  an  offset  against  that  debt  for  just 
such  proportion  as  the  debt  bears  to  the  whole  amount  of  property 
assessed  to  him.  The  result  is  easy  to  ascertain.  The  tax  receipt  itself 
is  an  official  evidence  of  it,  because  it  is  just  as  good  as  the  receipt  of 
the  person  himself.  It  is  impossible  for  litigation  to  grow  out  of  it. 
The  gentleman  from  Marin  stated  that  it  would  make  plenty  of  work 
for  lawyers  if  the  amendment  was  adopted,  but  it  does  not  seem  to  me 
possible  that  any  litigation  could  grow  out  of  this  system,  any  more 
than  the  settlement  of  notes  with  accruing  interest.  A  single  decision 
to  point  out  the  law  on  that  question  would  set  at  rest  all  other  cases  of 
that  kind. 

As  to  the  assessment  and  taxation  of  the  franchises  and  capital  stock 
of  incorporated  companies,  there  is  no  doubt  hut  a  better  scheme  ought 
to  be  devised  than  any  now  existing  for  that  purpose;  but  I  do  not 
understand  what  gentlemen  mean  when  they  say — and  I  find  it  in  the 
report  of  the  committee  and  both  of  the  amendments— that  all  property, 
including  the  franchises  and  capital  stock  of  corporations,  shall  be  taxed. 
It  seems  to  me  that  they  must  mean  double  taxation.    It  seems  to  me 
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that  it  must  mean  that  the  franchises  of  corporation!  mast  be  taxed, 
and  that  tlie  capital  stock  of  the  corporation  must  be  taxed.  I  am  not 
in  favor  of  such  a  proposition  as  that.  I  do  not  think  it  is  right  to  tax 
.  a  corporation  more  than  any  person.  If  they  are  taxed  once  that  is 
sufficient.  I  am  in  faror  of  taxing  the  capital  stock  of  all  companies 
incorporated  and  doing  business  in  tbis£tate,  in  the  principal  office  of 
the  corporation,  in  place  of  any  kind  of  property  that  they  may  own. 
It  seems  to  nie  that  is  the  liest  way  to  get  at  the  value  of  the  property. 
It  comprehends  everjrthing.  It  comprehends  all  the  property^  the 
good  will,  and  eTeiytbing.  It  is  all  expressed  in  the  market  value  of 
its  capital  stock.  I  am  in  favor  of  taxing  all  domestic  corporations  in 
that  way.  Foreign  corporations  we  cannot,  and  must  go  for  their  prop- 
erty as  we  do  for  other  property.  Hence,  I  do  not  see  that  we  ought 
*.o  include  the  word  "  francniies,"  unless  we  say  that  this  shall  not  be 
construed  to  mean  double  taxation.  Then  I  do  not  know  but  that  it 
would  be  well  enough ;  but  I  do  not  see  any  need  of  it. 

I  would  like  to  answer  one  objection  to  this  scheme  of  prohibiting  any 
deductions  irom  the  assessment  and  of  making  the  debtor  pay  the  tax 
in  the  first  place,  and  that  the  tax  be  a  receipt  to  him  in  fuU  for  so 
much  of  his  debt.  A  gentleman  spoke  to  me  of  the  case  of  a  merchant 
doing  business  in  the  interior  and  owing  money  in  San  Francisco,  for 
instance.  How  shall  that  be  arranged?  The  Assessor  comes  round  and 
taxes  the  stock  of  goods  he  has  in  his  store,  and  he  owes  money  to  dif- 
ferent persons  in  Skn  Francisco,  and  how  shall  we  arrange  th^s  matter? 
It  is  the  simplest  thing  in  the  world.  On  the  day  on  which  the  mer- 
chant at  Auburn  is  assessed  for  the  stock  of  goods  in  his  store,  on  that 
day  he  writes  up  his  ledger  and  charges  to  the  account  of  his  creditor  in 
San  Francisco  such  proportion  of  the  tax  assessed  to  him,  as  the  debt 
that  he  owes  hira  has  to  the  whole  amount  of  property  assessed  by  him. 
It  is  that  day  a  lien  against  the  debt.  It  is  on  that  day  made  a  receipt 
against  that  debt,  and  there  is  no  arithmetic  necessary  scarcely.  And  I 
will  say  that  this  is  a  thing  which  occurs  eveiT  hour  of  the  day  in  every 
bank  in  the  State.  A  debtor  there  owes  the  bank.  He  fails  to  pay  the 
tax.  The  bank  ascertains  that  to  be  the  case,  pays  the  tax,  and  imme- 
diately charges  up  to  that  debtor  the  tax  paid  on  that  mortgaged  prop- 
erty. And  so  on.  A  single  instance  illustrates  the  whole  business.  I 
have  yet  failed  to  notice  a  single  illustration  where  there  is  any  ine- 
quality in  the  working  of  the  rule,  or  where  it  would  be  liable  to  work 
any  injustice.  Yes,  there  is  one,  and  that  is  the  case  of  a  merchant  at 
Auburn,  for  instance,  who  has  nothing  at  all  except  money  to  pay 
freight,  and  his  credit  in  San  Francisco  on  which  he  gets  goods  and  puts 
them  in  his  store  in  the  interior.  The  Assessor  comes  round  the  next 
day  and  he  does  not  assess  him  at  the  cash  value  of  the  goods,  but  he 
puts  it  below.  Even  if  the  freight  is  added  it  is  assessed  less  than 
the  invoice  value  of  the  goods.  That  is  said  to  be  the  general  rule  of 
assessment  in  the  interior,  at  least  it  was  so  stated  to  me  by  an  eX' 
Aaseasor.  Supposing  that  to  be  the  case,  then  I  would  say  that  he 
would  collect  of  bis  creditor  more  tax  than  he  has  paid  himself.  But 
then  there  could  not  be  a. very  great  difference.  If  such  did  happen  to 
be  the  case  it  would  be  so  small  that  it  would  amount  to  nothmg,  and 
is  one  uf  those  imperfections  of  all  human  things  that  cannot  possibly 
be  avoided. 

Mb.  OHIiETER.  Do  you  argue  that  it  would  be  right  to  exempt 
that  man  from  taxation  although  he  did  business  on  ten  thousand 
dollars,  or  five  thousand  dollars? 

Mr.  BEYNOLDS.  I  exempt  him  from  nothing.  I  tax  the  goods. 
The  goods  are  taxed  in  the  store,  the  whole  of  them,  and  if  he  owes  for 
the  whole  of  them  the  whole  tax  is  set  off.  The  man  has  got  nothing. 
He  has  nothing  to  tax ;  then  why  tax  him? 

Mb.  OHLEYEB.  It  soems  to  me  that  he  ought  to  pay  something  for 
the  protection  of  his  goods,  and  for  the  privil^e  of  doing  business  in 
that  community. 

Mr.  BEYNOLDS.  That  is  the  very  mistake  that  gentlemen  make 
here.  When  they  tmdertake  to  tax  evidences  of  indebtedness  and  tax 
protection  that  have  no  value  in  themselves.  The  mistake  is  made 
when  you  depart  from  the  fact  that  the  State  is  entitled  to  a  tax  upon 
property  alone  and  nothing  else. 

Tbb  CHAIBMAK.  The  gentleman's  time  has  expired  under  the 
rale. 

[Cries  of  "Leave"  and  "No."] 

Mb.  cross.    I  move  that  the  gentleman  have  leave  to  proceed. 

Ma.  BEYNOLDS.  I  do  not  desire  any  further  time.  I  will  just  say 
one  thing,  that  it  seems  to  be  a  matter  of  no  concern  to  the  State  what- 
ever who  owes,  provided  all  the  property  in  the  State  is  once  taxed. 
That  is  sufficient,  and  if  we  can  arrive  at  a  scheme  of  that  kind  without 
involving  ourselves  in  intricacies,  even  though  it  is  a  departure  from 
the  ordinary  method  we  have  been  punuing,  I  do  not  see  why  it  should 
not  be  adopted. 

BIMABKS   or   MX.   STUABT. 

Mb.  STUABT.  Mr.  Chairman:  I  do  not  think  that  I  will  change  any 
one's  ideas  by  speaking,  but  I  am  oppoeed  to  all  rebate  of  taxes.  I  am 
opposed  to  all  double  taxation.  I  think  that  the  only  thing  we  require  to 
perfect  our  work  is  to  place  a  few  lines  in  the  old  Constitution  defining 
what  property  is.  Mortgages  and  solvent  debts  are  property.  When 
you  commence  a  system  of  deductions  you  open  the  door  to  fraud.  All 
experiments  of  that  kind  in  other  States  have  shown  it  to  be  so,  and  I 
do  not  know  that  I  can  express  it  better  than  to  have  the  Secretary  read 
a  paragraph  from  the  report  of  the  Tax  Commissioners  of  New  York ;  it 
is  on  page  sixty-two. 

The  SECBETABY  read : 

"And  yet,  at  the  same  time,  it  is  difficult  to  see  how  a  system  which 
proposes  to  tax  all  personal  property  uniformly  can  be  made  to  work 
witn  any  degree  of- success,  unless  the  right,  or  privilege  to  affect  or 
diminish  valuation  by  indebtedness,  is  strictly  and  explicitly  forbidden, 
inasmuch  as  it  is  this  very  right  or  privilege  which  furnishes  the  oppor- 
tnnity  whereby  personal  proper^  can  most  successfully  evade  taxation. 


Nothing  is  more  easy  than  to  create  debts  for  the  purpose  of  diminish-^ 
ing  valuation,  which  no  investigation  on  the  part  of  Assessors  will  suf- 
fice to  prove  fictitious,  and  yet  of  such  a  character  that  individuals  of 
easy  conscience  will  find  no  difficultjr  in  making  oath  to  their  validity. 
In  the  debate  which  took  place  on  this  subject  in  the  Constitutional  Con- 
vention of  eighteen  hundred  and  sixty-seven  and  eighteen  hundred  and 
sixty-eight,  numerous  examples  were  given  by  delegates  of  expedients  of 
this  character  which  had  fallen  under  their  ob8ervation,and  the  Chairman 
of  the  Finance  Committee  declared:  '  that  in  the  county  and  the  towns 
and  cities  in  the  interior  of  the  State  the  rule  is  almost  universal  for 
persons  to  get  up  an  indebtedness  of  some  kind  or  other,  so  that  their 
property  may  escape  taxation.'  One  of  the  most  common  and  success- 
ful methods  now  resorted  to  is  the  taking  of  an  unfair  but  apparently 
strictly  legal  advantage  of  the  law  exempting  the  securities  of  the 
United  States  fronytaxation.  Thus, for  example,an  individual  desiring 
to  evade  taxation  on  capital  invested  in  general  mercantile,  or  specu- 
lative business,  first  purchases  United  States  bonds,  we  may  suppose,  to 
the  amount  of  one  hundred  thousand  dollars;  he  then  borrows  on  his 
promissory  note,  using  the  bonds  as  collateral,  one  hundred  thousand 
dollars,  or  some  smaller  sum,  and  invests  the  money  so  obtained  in  the 
business  in  question.  When  the  day  of  assessment  comes  round,  a 
return  is  made  under  oath,  if  need  be,  one  hundred  thousand  dollars, 
business  capital ;  one  hundred  thousand  dollars,  just  debts  and  liabili- 
ties; no  personal  property  subject  to  taxation.  If  inquiry  is  made  fur- 
ther respecting  the  United  States  bonds  purchased,  the  answer  is  made 
legitimately,  that  in  respect  to  these  the  State  authorities  have  no  jurisdic- 
tion. Since  the  commencement  of  the  present  year,  moreover,  a  case 
involving  this  very  principle  of  exemption,  has  been  brought  before 
the  Supreme  Court  of  New  Y^rk  (general  term,  January  third,  eighteen 
hundred  and  seventy-one),  by  the  Tax  Commissioners  of  the  City  of  New 
York,  and  a  decision  given  in  favor  of  its  legality,  thus  illustrating  how 
difficult  it  is,  holding  on  to  a  system  of  universal  taxation,  to  once 
exempt  any  description  of  intangible,  incorporeal  property  from  assess- 
ment, without  at  tlie  same  time  opening  a  door  to  mnumerable  opportu- 
nities for  fraud  and  evasion.  And  it  should  be  further  borne  in  mind, 
that  this  door  has  been  most  effectually  opened,  both  by  National  and 
State  authorities,  and  that  it  is  nt>w  entirely  beyond  the  power  of  any 
individual  State  to.cloee  it." 

Mr.  STUABT.  I  have  nothing  further  to  say.  I  think  we  are  ready 
for  a  vote. 

Mb.  biggs.    I  believe  that  only  relates  to  the  personal  property. 

Mb.  STUABT.    No  deduction  whatever. 

BXUARKS   or    UR.    EKYXS. 

Mb.  KEYES.  Mr.  Chairman :  I  am  opposed  to  the  amendment  offered 
by  the  gentleman  from  Humboldt,  Mr.  Huestis,  and  for  these  reasons: 
It  looks  to  me  as  if  opening  the  door /or  this  rebate  or  deduction  would 
do  away  with  all  our  taxes,  and  in  a  little  while  there  would  be  nothing 
paid.  If  you  allow  the  individual  to  deduct  his  liabilities,  I  do  not  see 
why  you  would  not  have  to  do  the  same  with  the  corporations,  as  they 
all  ought  to  be  treated  alike.  If  you  allow  the  deduction  in  the  case  of 
an  individual,  why  not  allow  it  in  the  case  of  a  corporation  ?  If  you 
allow  it  in  the  case  of  a  corporation,  it  would  be  exempt  entirely  from 
taxation.  To  my  mind,  the  only  thing  to  do  is  to  tax  all  the  property 
we  can  find.  I  believe  in  taxing  mortgages;  I  believe  there  is  property 
in  a  mortgage.  I  do  not  know  any  reason  why  a  man  Should  not  pay  a 
tax  on  his  farm.  He  is  equally  protected  in  it  as  if  he  had  no  mort- 
gage on  his  farm.  He  borrows  five  hundred  dollars,  or  one  thousand 
dollars,  or  any  other  sum  upon  his  farm.  It  does  not  put  that  money 
out  of  existence.  He  pays  the  tax  on  the  farm,  and  the  other  man  pay's 
the  tax  on  the  mortgage.  I  cannot  see  any  double  taxation  in  that. 
They  both  have  an  interest  in  the  country;  they  both  have  means  here. 
One  has  lands  and  the  other  money.  He  simply  exchanges  the  money 
for  the  mortgage.  The  money  is  all  there,  and  I  think  they  are  both 
subject  to  taxation.  * 

Mb.  TOWNSEND.  I  should  call  it  double  Uxation.  For  instance : 
two  men  own  a  farm  worth  one  hundred  thousand  dollars,  each  having 
an  interest  of  fifty  thousand  dollars  in  it.  One  sells  to  the  other  his 
interest  in  the  farm,  and  takes  a  mortgage  for  fifty  thousand  dollars  on 
the  whole  farm.  There  is  not  a  dollar  exchange,  but  they  have  created 
a  debt  of  fifty  thousand  dollars,  which,  under  your  system,  would  be  an 
increase  of  property  to  the  amount  of  fifty  thousand  dollars  without  a 
dollar  created  in  any  way  at  all. 

Mb.  KEYES.    Could  you  not  get  fifty  thousand  dollars  for  your  mort- 


gage? 
M E.  TO w «  BJSJS  u.    No.    It  is  only  paper. 
Mb.  KEYES.    Yon  might  call  it  a  douhle  taxation,  but  I  cannot  see  it 


in  that  light.    I  see  a  commercial  value  which  you  have  created. 

Me.  TOWNSEND.    Have  yon  increaaed  the  property? 

Mb.  KEYES.  Certainly  you  have.  You  have  created  a  commercial 
value. 

Mr.  HEISKELL.    Why  do  you  buy  a  mortgage? 

Mb.  TOWNSEND.  There  is  nothing  exchangM  except  the  mortgage. 
There  is  nothing  tangible  created,  but,  in  fact,  there  is  fifty  thousand 
dollars  more  to  be  assessed,  according  to  his  theory.  It  is  to  be  assessed 
when,  in  fact,  it  does  not  exist. 

Mb.  HEISKELL.    Something  exists. 

Mb.  TULLY.    The  mortgage  is  worth  fifty  thousand  dollars. 

BBUABKS  of  MR.  EVIT. 

Mb.  EVEY.  Mr.  Chairman :  I  do  not  expect  to  enlighten  this  Con- 
vention upon  this  subject  much,  but  I  wish  to  say  a  few  words.  This 
question  of  taxation  seems  to  be  a  mooted  question,  and  seems  to  be 
bard  for  the  Convention  to  understand.  It  has  always  been  considered 
a  very  difficult  question,  one  of  the  most  difficult  in  all  the  range  of 
political  economy.    So  long  as  government  exists  so  long  will  taxes 
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^ave  to  be  collected  for  the  support  of  that  government.  The  object 
should  be  to  collect  just  a  sufficient  amount  of  money  from  the  people  to 
support  an  economical  and  efficient  government.  Anything  above  that 
amount  would  be  robbing  the  people.  Now  this  amount  of  taxes  should 
be  levied  so  as  to  operate  equally  upon  all  the  people  of  the  State,  in 
proportion  to  what  they  possess.  That  is  to  say,  every  man  ought  to 
pay  taxes  for  what  he  is  worth  and  no  more.  I  believe  this  we  all  agree 
to.  The  manner  in  which  to  obtain  this  end  seems  to  be  the  difficult 
question.  Now  I  am  opposed  to  assessing  the  debts  and  then  making  an 
offset.  I  believe  the  proposition  of  Mr.  Boges,  as  presented  by  Judge 
Hale,  of  Placer,  would  attain  that  end  better  than  any  other  proposition 
I  have  heard  proposed  yet  in  this  Convention,  and  it  seems  to  me  as  if 
it  was  easy  of  execution.  Under  that  proposition  it  seems  to  me  that 
every  person  in  this  State  would  pay  his  equal  proportion  of  the  taxes, 
and  there  is  no  other  way  that  I  cad  see  that  we  can  airrive  at  it.  I  shall 
sustain  that  proposition  and  give  my  vote  for  it. 

BIHARKg   OF    MR.   TOWNSKND. 

Me.  TOWNSEND.  Mr.  Chairman :  I  do  not  wish  to  be  understood 
that  I  am  not  in  favor  of  taxing  mortgages  and  trust  deeds  and  evidences 
of  indebtedness.  I  am  in  favor  of  it,  but  I  believe  that  the  deductions 
should  be  made.  I  think  to  assess  both  the  property  and  the  mortgage 
upon  it  would  be  unquestionably  double  taxation,  consequently  I  am 
opposed  to  that.  But  I  am  in  favor,  where  these  are  a  matter  of  reoord, 
that  they  should  be  assessed,  and  that  the  person  owning  the  property 
should  pay  the  tax,  and  that  that  should  be  a  receipt  against  nis  debt. 
His  Sheriff's  receipt  should  be  a  credit  upon  the  debt.  That  would 
obviate  all  the  difficulty.  If  the  debt  was  never  paid  he  certainly  could 
not  be  any  the  loser.  The  property  wouid  have  paid  the  tax,  so  that 
they  oould  not  trump  up  any  case  to  escape  it. 

Mb.  BEYNOLDS.  I  would  like  to  ask  one  question— if  that  plan  will 
not  operate  in  making  a  distinction  between  debts  of  record  and  other 
debts,  between  mortgages  and  evidences  of  indebtedness  not  secured  by 
mortgage? 

Mb.  TOWNSEKD.    A  solvent  note  is  an  evidence  of  indebtedness. 

Mr.  REYNOLDS.  But  if  there  is  no  evidenoe  it  is  very  easy  for  a 
man  to  say  he  did  not  own  one. 

Mb.  TuWNSEND.  The  commercial  business  of  any  country  is  upon 
the  basis  of  security.  All  indebtedness  is  secured  in*  some  way,  and  is 
in  notes,  mortgages,  or  trust  deeds,  and  is  a  matter  of  record.  To  carry 
it  further  than  that  would  be  to  complicate  the  system  so  that  it  would 
be  entirely  impracticable. 

REMARKS  OP  UR.  BBOWM. 

Mb.  brown.  Mr.  Chairman :  It  is  evident  that  all  property  should 
be  taxed,  and  it  seems  from  the  expressions  of  the  members  of  this  Con- 
vention that  the  intention  is  to  tax  all  property.  There  has  been  a 
difference  of  opinion  as  to  what  constitutes  property.  A  certain  kind  of 
paper  called  mortgages  has  been  decided  by  the  Supreme  Court  of 
our  State  not  to  be  property.  Now,  we  know  there  was  a  time  when 
such  were  regarded  as  property,  and  taxed  accordingly.  The  great 
question  comes  up,  should  all  men  pay  in  proportion  Ui  what  they  are 
protected  in  ?  For  instance :  if  two  men  have  a  band  of  sheep ;  one  has 
two  thousand,  and  the  other  has  one  thousands  This  man  who  has  one 
thousand  pays  one  third  of  the  expense  in  taking  care  of  that  three 
thousand.  The  same  in  cattle;  and  it  should  be  the  same  in  every 
description  of  property.  Say,  for  instance,  a  man  has  a  mortgage  on  a 
certain  amount  of  property.  There  may  be  three  thousand  dollars' 
worth  of  property,  and  the  mortgage  covers  one  thousand  dollars'  worth. 
Here  is  the  man  that  has  the  land.  The  land  is  under  his  supervision ; 
he  has  it  still,  and  he  is  protected  in  it  by  law;  and  the  man  who  holds 
the  mortgage  to  the  amount  of  one  thousand  dollars  is  protected  in  it  by 
law.  The  law  sustains  him  in  that;  it  is  worth  that  amount  to  him; 
that  belongs  to  him ;  and  the  laws  of  the  land,  which  require  him  to 
pay  taxes,  protect  him  fully  and  e^Eisctually  in  that  mortgage  and  what 
It  demands;  it  is  a  worth  of  so  much,  and  he  is  protected  m  it.  As  to 
going  outside  of  the  assessment  to  show  how  this  worth  originated,  it  is 
out  of  the  bounds  of  a  constitutional  clause.  But  has  he  that  much  worth 
that  he  is  protected  inT  We  all  know  he  has.  Then  let  the  property, 
whatever  it  be,  be  assessed  to  the  man  who  has  it  when  you  find  it. 
When  you  find  a  man  who  has  three  thousand  dollars'  worth  of  prop- 
erty under  his  supervision,  and  he  is  protected  in  it  by  the  laws  of  the 
State,  let  him  pay  his  taxes  on  that;  and  the  other  man,  who  has  his 
one  thousand  dollars'  worth  of  actual  property — for  it  is  worth  that  to 
him ;  it  is  good  for  that  amount,  and  the  laws  of  the  country  protect 
him  in  it — ^let  him  equally,  justly,  squarely,  and  fairly,  pay  upon  the 
worth  of  that.  We  must  come  down  to  this  main  principle,  that  every 
man  shall  pay  in  proportion  to  the  amount  of  value  in  his  possession. 
Then  we  have  got  the  main  principle  which  the  people  of  this 
State  have  demanded.  I  know  that  by  talking  upon  the  matter,  and 
arguing,  and  using  words,  we  come  to  believe  a  good  deal  like  the 
ancient  philosophers,  who  believed  that  there  is  no  truth  in  any- 
thing ;  but  if  a  man  has  in  his  possession  anything  from  which  he  can 
realize  so  much,  it  is  worth  that  to  him ;  and  If  he  is  protected  in  it  by 
the  laws  of  the  land,  he  should  pay  his  taxes  accordingly. 

BEUARKS  OF   MR.  GRIOO. 

Mr.  GREGG.  Mr.  Chairman :  This  thing  of  taxinc  solvent  debts  will 
not  do.  I  have  read  it,  and  I  believe  it,  that  the  dents  of  this  land  are 
about  five  times  greater  than  the  amount  of  property  in  it;  and  if  we 

tax  solvent  debts,  and  deduct  them  from  the  property,  it  will  come  about 
one  fifth  from  giving  any  taxes  from  any  source.  When  we  realise  that 
the  debts  are  so  much  greater  than  the  actual  property,  we  see  at  once 
that  it  is  utterly  impossible  to  get  any  taxes  whatever,  if  we  deduct  sol- 
vent debts.  Now,  tnere  is  over  one  tenth  of  the  business  of  the  laud — 
Mr.  EdgertoD  says  ninety-two  per  cent. — that  is  carried  on  by  credits. 
Almost  all  of  the  business  goes  through  clearing  houiea.    Everything  is 


a  system  of  credits.  Even  money  is  a  system  of  keeping  accounts;  that 
is  all.  Property  alone  is  subject  to  taxation,  and  the  right  to  transact 
business  is  not  property.  A  credit  is  simply  an  adjunct  to  the  right  to 
tnnsact  business. 

RXMARKS  OF  MR.  MCPABLAND. 

Mr.  MoFARLAND.  Mr.  Ohairman:  I  understand  there  are  now 
before  this  committee  two  amendments,  one  offered  by  the  gentleman 
from  Placer,  Mr.  Hale,  for  Mr.  Boggs,  and  the  other  offered  by  the  gen- 
tleman from  Humboldt,  Mr.  Huestis.  I  am  opposed  to  both  of  those 
amendments.  Now,  sir,  it  has  been  stated  that  this  Convention  was 
called  for  the  express  purpose  of  reaching  this  question  of  revenue  and 
taxation.  I  have  heard  more  reasons  assigned  for  the  calling  of  this 
Convention  than  the  college  students  give  for  the  downfall  of  Rome. 

I  believe  that  the  people  never  intended  to  call  this  Conventionat  all. 
It  was  only  called  through  skillful  manipulation  of  a  party  in  the  print- 
ing of  the  tickets.  One  party  paid  no  particular  attention  to  the  subject 
in  the  printing  of  their  tickets,  while  the  other  almost  universally  had 
printed  upon  their  tickets  "  For  a  Convention."  Men  in  voting  the 
tickets  paid  no  attention  to  that  part  of  it,  so  long  as  it  contained  the 
names  of  the  candidates  they  desired  to  vote  for.  Even  then  it  only 
carried  by  about  four  hundred  votes.  No  doubt  there  was  somethine 
said  among  the  people  upon  the  subject  of  taxation,  but  I  understand 
that  the  great  evil  to  be  remedied,  and  the  object  to  be  attained,  was  to 
get  rid  of  that  provision  jkbout  the  election  of  the  Assessors  and  Col- 
lectors, so  that  we  might  have  a  State  Board  of  Equalization.  There 
were  two  other  questions  discussed  to  some  extent :  whether  growing 
crops  should  be  taxed,  and  whether  debts  should  be  taxed.  I  am  opposea 
to  growing  crops  being  taxed.  Crops  are  a  part  of  the  land,  and  after 
you  have  assemed  the  land  you  mignt  as  well  assess  the  trees,  the  vines, 
or  anything  that  is  on  it,  as  to  assess  growing  crops.  They  make  the 
value  of  the  land  and  are  a  part  of  it  The  next  question  is,  whether 
solvent  debts  shall  be  taxed.  I  would  like  to  call  the  attention  of  the 
gentlemen  to  my  left  here  who  are  farmers  to  a  provision  of  the  amend- 
ment offered  by  the  gentleman  from  Placer,  Judge  Hale.  Now,  these 
farmers  say  that  they  want  these  solvent  debts  taxed,  because  it  will  add 
to  the  taxable  property  of  the  State,  and  thereby  reduce  the  general  rate 
of  taxation ;  but  I  would  like  to  call  their  attention  to  the  fact  that  the 
amendment  offered  by  the  gentleman  from  Placer  does  not  add  a  single 
dollar  to  the  taxable  property  of  the  State.  The  amendment  merely 
provides  that  when  a  person  owning  land  which  is  mortgaged,  shall 
pay  the  tax  upon  that  land,  he  may  deduct  it  from  the  debt  owing  on 
the  mortgage.  That  does  not  add  a  cent  to  the  taxable  property  of  the 
State.  'The  fact  of  the  business  is,  that  amendment  is  not  germane  to 
the  subject  of  taxation  at  all,  because  it  only  attempts  to  regulate  the 
private  contracts  between  the  mortgagor  and  the  mortgagee.  That  you 
cannot  do.  It  is  beyond '  your  junsdiction.  If  the  lender  has  to  pay 
the  tax  he  will  put  it  into  the  interest  That  is  as  plain  as  sunlight 
Therefore,  the  amendment  cannot  relieve  the  borrowing  class  anv, 
because  they  will  have  to  pay  the  amount  of  the  mortgage  tax  m 
increased  interest 

The  only  question  left  is  whether  debts  should  be  taxed.  Now,  gen- 
tlemen try  to  make  a  distinction  betweea  debts  secured  by  mortgage  and 
debts  not  secured.  There  is  no  distinction,  except,  perhaps,  the  one  may 
be  the  more  readily  found.  My  objection  to  an  attempt  to  tax  debts  is, 
that  you  cannot  make  the  system  uniform,  nor  approximate  uniformity. 
One  of  the  best  evidences  is  that  it  shall  apply  to  all  elassei  of  persons 
owning  the  property  referred  to.  Yon  cannot  do  that  exactly,  but  in 
other  classes  of  property  you  can  approximate  it.  It  would  be  unjust  if 
one  man's  property  be  taxed  and  another  man's  escapes.  It  would  per- 
haps be  unjust  to  exempt  the  whole  class  of  property;  but  still  that 
would  be  remedied  by  the  general  business  of  tne  community,  and  the 
property  would  take  its  value  according  to  its  taxation.  But  if  one  man 
pays  taxes  on  his  land,  and  another  does  not,  that  is  unjust  all  around; 
it  gives  one  man  an  advantage  over  another.  If  you  tax  one  man's 
mortgage,  and  do  not  tax  another's,  it  is  unfair.  Now,  when  you  come 
to  tax  debts  you  arrive  at  that  condition  of  things  inevitably.  It  is  utterly 
and  entirely  impossible  to  approximate  uniformity  or  justice  in  the  tax- 
ation of  debts.  Here  are  two  men,  each  having  ten  thousand  dollars 
owing  to  them,  possessing  about  the  same  degree  of  solvency.  One  man, 
being  particularly  conscientious,  gives  in  the  whole  ten  thousand  dollars. 
The  other,  not  being  troubled  that  way,  finds  objection  to  the  solvency 
of  his  debtor,  and  makes  up  his  mind  to  give  in  to  the  Assessor,  four 
thousand  dollars.  There  one  man  escapes  the  taxes  upon  six  thousand 
dollars,  which  the  other  man  pays.  You  cannot  avoid  it.  You  will 
lose  that  rule  of  uniformity  which  ought  to  be  applied.  You  may  say 
that  so  far  as  mortgages  are  concerned,  they  are  of  record,  and  can  be 
found;  but  it  would  be  unjust  to  tax  money  secured  by  mortgage,  and 
not  tax  money  secured  by  good  security. 

Mr.  TOWNSEND.    Can't  you  assess  a  note,  wJiich  is  a  security? 

Mr.  McFARLAND.    No.    In  the  first  place  you  have  got  to  find  it. 

Mr.  TOWNSEND.  If  you  mean  that  men  perjure  themselves,  that 
is  a  different  thing. 

Mr.  McFARLAND.  I  do  assume  it  It  is  a  well  known  fact  to 
every  gentleman  on  this  floor  that  when  the  Federal  Government 
imposed  an  income  tax,  men  working  for  wages,  and  clerks  in  offices, 
paid  more  income  tax  than  their  employers,  because  it  was  well  known 
what  the  men  received.  But  in  the  case  of  the  others  there  was  no 
means  of  ascertaining  it  except  upon  their  own  statement  The  richest 
men  paid  the  smallest  amount  in  proportion  to  their  income. 

Mr.  TOWNSEND.  There  is  a  law  to  punish  it  Suppose  you  and  I 
start  out  in  life  with  fifty  thousand  dollars  each — it  is  not  likely,  but 
suppose  we  should.  I  invest  my  money  in  land,  I  build  houses,  and 
barns,  set  out  orchards,  and  help  improve  the  country.  You  loan  your 
money  upon  a  mortgage,  or  cote,  and  you  receive  your  interest.  Do 
you  propose  that  you  shall  escape  taxation  entirely  and  I  shall  pay  the 
taxes? 
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Mb.  McFARLAND.  Teg,  for  this  reason;  that  it  is  impntcticable  to 
undert&ke  to  assess  it  with  any  degre«  of  justice  or  uniformity  what- 
ever. And  I  say  that  it  is  utterly  impossible  to  do  it  in  the  case  of  debts. 
It  will  never  be  done,  and  when  you  undertake  to  require  men  to  put 
in  all  the  debfo  that  are  owing  to  them,  and  make  them  swear  what  is 
solvent  and  what  is  not,  they  will  not  do  it 

Mb.  T0WN8END.    Are  they  not  a  matter  of  record  T 

Mr.  HcFABLAND.  Not  one  tenth  part  of  the  debts  are  secured  so 
that  you  can  see  them  on  the  record.  You  can  make  the  tax  on  mort- 
ga^  uniform,  because  there  is  record  evidence  of  it;  but  it  would  he 
unjust  to  tax  mortgages,  and  not  tax  money  on  other  securities.  In  the 
firet  plMse,  that  rule  would  operate  as  a  hardship  upon  the  poorer  class  of 
dtisens.  If  I  am  a  poor  man,  having  a  little  bouse  and  lot,  and  it  is 
necessary  for  me  to  borrow  two  or  three  thousand  dollars,  I  have  got  to 
give  a  mortgage,  or  I  cannot  borrow  it.  It  is  on  record,  and  I  have  got 
to  pay  the  tax  of  the  man  who  loaned  me  the  money.  If  Michael 
Beest)  was. alive  to-day,  he  could  do  it  on  his  note,  and  there  would  be 
no  possible  way  of  discovering  the  fact  that  he  had  borrowed  that  money. 
He  would  get  rid  of  the  increased  taxation,  while  the  poor  man,  who  is 
trying  to  get  a  homestead,  and  who  has  to  give  a  mortgage,  cannot  escape 
it  It  would  be  most  unjust  to  compel  a  man  who  can  only  borrow 
money  upon  mortgage,  to  pay  a  tax,  and  allow  men  of  personal  wealth, 
who  can  borrow  ten  or  twenty  thousand  dollars  at  any  time  on  their  own 
note,  to  escape  taxation.  There  is  no  justice  in  saying  that  you  will  tax 
debts  secured  by  a  mortgage,  and  not  tax  debts  secured  by  personal 
security,  and  the  whole  question  comes  back  to  whether  or  not  you  will 
tax  debts.  As  I  said  before,  the  main  objection  is  that  you  cannot  make 
it  uniform.  But  in  the  second  place,  who  will  it  benefit?  Why,  it  is 
the  clearest  proposition  in  the  world,  that  it  will  not  benefit  the  bor- 
rower. Now,  both  of  these  amendnnnts  go  entirely  upon  the  theory  of 
oompelling  the  lender  to  pay  part  of  the  tax.  I  cannot  understand  the 
amendment  of  the  gentleman  from  Humboldt,  and  I  have  read  it  one, 
two,  or  three  times.  So  far  as  mortgages  are  concerned,  his  proposition 
is,  that  the  land  should  be  assessed  at  its  full  value  to  the  owner,  and 
that  he  shall  deduct  from  his  debt  the  amount  of  the  taxes.  Now,  that 
does  not  at  all  add  to  the  taxable  property  of  t^  State,  and  it  does  not 
make  the  lender  pay  it,  because  it  is  as  clear  as  crystal  that  the  borrower 
pays  the  tax  in  mcreased  interest.  And  what  does  that  amount  to  in 
the  way  of  a  principle  of  taxation?  It  simply  undertakes  to  make  the 
lender  pay  the  tax,  which  you  cannot  do.  When  you  take  both  these 
propositions  together,  they  do  not  add  anything  to  the  taxable  property 
of  the  State.  They  do  not  allow  the  farmer  to  get  off  with  any  less 
taxes.  You  cannot  deduct  it  from  the  debt,  because  that  is  a  part  of  the 
contract,  and  you  cannot  impair  the  obligations  of  a  contract.  Now,  the 
only  way  to  add  to  the  taxable  property  of  the  State  at  all,  is  to  tax  the 
debt,  whether  secured  by  mortgage  or  not,  and  make  no  deduction.  If 
a  man  owns  a  farm  worth  ten  Uioutand  dollars,  and  borrows  five  thou- 
sand dollars  on  a  mortgage,  tax  him  for  ten  thousand  dollars  on  the  farm, 
and  tax  the  mortgage  for  five  thousand  dollars,  and  then  you  have  added 
something,  or,  rather,  you  have  five  thousand  dollars  of  moonshine  prop- 
erty. Then  you  have  got  to  tax  every  man  in  the  same  way,  and  you 
wiU  perhaps  add  to  the  taxable  property  in  the  State.  Where  it  comes 
from  God  only  knows.  I  do  not  understand  that  if  half  the  people  of  the 
State  should  give  their  note  to  the  other  half,  you  will  have  any  more 
property.  And  yet  that  is  the  theory.  Somebody  says,  for  instance, 
that  I  have  got  a  mortgage,  and  asks,  is  not  that  mortgage  worth  ten 
thousand  dollars?  Why  is  it?  Because  it  issecured  by  the  land.  What 
is  your  land  worth,  then?  It  is  worth  nothing.  If  I  own  a  piece  of 
land  which  I  have  secured  by  giving  a  mortgage  for  ten  thousand  dol- 
lars, I  certainly  do  not  add  ten  thousand  dollars  to  the  property  of  the 
State,  If  the  mortgage,  which  covers  the  full  value  of  the  land,  is  worth 
ten  thousand  dollars,  the  land  is  not  worth  anything. 

Mb.  TOWNSEND.  Does  not  the  man  own  the  land  that  baa  the 
mortgage  T 

Mb.  McFARLAND.  No,  sir;  he  does  not  own  the  land  at  all.  The 
title  of  the  land  is  in  the  man  that  gives  the  mortgage. 

Ml.  LABUE.    Suppose  the  money  is  used  somewnere  else? 

Mb.  MoFARLAND.  Wherever  the  money  goes  you  find  it  in  prop- 
erty. I  don't  know  where  your  ten  thousand  dollars  goes.  Wherever 
it  goes  youget  it. 

Mb.  TOWNSEND.    You  say  that  you  do  not  create  anything? 

Mb.  McFABIiAND.  No;  you  don't  create  ten  thousand  dollars  more 
property. 

TaE  CHAIRMAN.    The  gentleman's  time  has  expired  under  the  rule. 

[Cries  of  "Leave  I"  "  Leave  1"] 

Mb.  McFARLAND.  I  believe  that  all  the  trouble  comes  from  the  fact 
that  in  every  community  some  gentlemen,  by  fortunate  circumstances, 
happen  to  get  hold  of  some  money  and  everybody  in  the  community 
wants  it.  All  the  business  of  this  country  is  done  upon  credit.  There 
i*  not  a  gentleman  on  this  floor  who  is  worth  five  thousand  dollars  to-day 
who  has  not  been  in  debt.  It  is  a  vety  nice  thing  to  say,  "  Pay  as  vou 
go}"  It  is  good  as  to  the  luxuries  of  life,  but  it  is  not  good  in  regard  to 
the  business  of  life.  There  is  scarcely  a  man  who  does  not  borrow 
money.  There  is  scarcely  a  farmer  that  has  enough  money  to  pay  for 
his  Cum  when  be  commences.  Ue  sees  a  chance  to  buy  a  farm  worth 
five  thousand,  dollars,  which  he  considers  cheap.  What  does  he  do? 
Why,  he  goes  to  one  of  these  money  lenders  and  he  Ibnds  him  the 
money  at  ue  current  rate  of  interest.  The  man  says  he  can  make  mora 
out  of  the  money  than  the  current  rate  of  interest.  Now,  the  money 
lender  is  really  a  public  benefactor.  The  man  goes  on,  and  in  the  course 
of  five  or  ten  years  he  has  got  a  farm.  It  is  for  the  interest  of  the  whole 
oommanity  that  money  should  be  obtainable  as  low  as  possible.  "  Money 
makes  the  mare  go,"  and  it  makes  the  prosperity  of  the  country.  It 
boilda  up  your  little  homes  that  you  talk  aoout,  and  yet  you  want  to 
load  it  down  with  all  the  burdens  yon  can  put  upon  it,  and  think  it  is 
helping  somebody.    Who  is  it  helping?    If  you  want  to  help  the  bor- 


rower and  the  man  who  is  trying  to  get  a  home  for  himself,  you  certainly 
do  not  help  him.  He  has  got  to  pay  whatever  interest  the  money  is 
worth.  He  cannot  get  out  of  it.  If  the  man  from  whom  he  borrows 
the  money  has  to  pay  the  tax  upon  it,  he  has  got  to  pay  the  tax  in 
interest.  You  help  nobody  in  the  world,  and  you  simply  undertake  to 
cripple  and  fetter  tbat  which  is  the  very  life  of  business  in  any  country. 

Now,  sir,  if  the  rule  could  be  enforced;  if  it  was  practi'cable  at  all;  if 
^ou  could  find  out  how  much  solvent  debts  were  owing  to  every  man;  * 
if  you  could  approximate  it  in  the  least,  there  might  be  some  reason  for 
attempting  it ;  but  knowing  that  this  rule  would  give  unscrupulous  men 
an  advantage  over  their  neighbors,  and  looking  at  the  fact  tuat  it  does 
nobody  any  good,  I  am  oppMed  to  it.  I  have  listened  to  the  other  gen- 
tlemen who  have  addressed  the  committee,  with  a  great  deal  of  atten- 
tion, but  I  have  not  been  convinced  that  this  system  of  taxing  these 
promises  to  pay  will  be  a  good  one.  I  believe  that  the  true  policy  is  to 
tax  tangible  property.  I  believe  tbat  one  of  the  best  ot  prayers  is 
"  Lead  us  not  into  temptation,"  and  I  believe  that  any  system  like  this, 
that  goes  into  the  private  affairs  of  men,  tempts  men  to  corruption  and 
perjury. 

Mb.  TOWNSEND.  You  believe  then  that  money  lenders  are  more 
liable  to  perjure  themselves  for  the  purpose  of  escaping  taxation  than 
men  who  own  other  property? 

Mr.  McFARLAND.  No,  sir;  but  men  who  own  other  property  have 
not  the  opportunity. 

Mb.  TOWNSEND.  Other  men  have  the  same  chance  to  perjure  them- 
selves on  personal  property. 

Mb.  McFAKLAN D.  I  admit  tbat  personal  property  of  many  kinds 
should  not  be  taxed  on  account  of  the  difficulty  of  making  it  uniform. 
I  know  that  you  cannot  tax  all  the  personal  property.  Farmers  do  not 
always  give  in  all  their  cattle,  although  they  are  generally  honest;  but 
now  ana  then  you  will  find  a  farmer  that  will  not  give  in  all  he  has. 
I  say  this  system  is  impossible.  It  is  such  an  easy  matter  for  a  man  to 
say  "John  Doe  owes  me  a  thousand  dollars;  he  may  perhaps  be  able  to 
pay  me,  but  I  hardly  think  I  ought  to  give  that  in,  because  he  may  not 
do  it.  I  do  not  know  whether  he  will  or  not."  If  you  undertake  to 
prosecute  that  man  for  perjury  you  cannot  convict  him.  There  never 
was  more  than  half  a  dozen  men  in  the  world  convicted  of  peijury. 

BEltlBKS   or   MB.    UOEELAND. 

Mb.  MORELAND.  Mr.  Chairman :  I  have  listened  patiently  to  the 
debate  of  the  past  two  days  on  the  subject  of  taxation.  I  am  sorry,  sir, 
that  I  cannot  say  that  1  have  listened  with  profit.  I  have  endeav- 
ored to  gather  from  the  many  diverse  ideas  and  arguments  that  have 
been  presented  for  our  consideration,  some  material  out  of  which  a 
theory  might  be  evolved  and  a  solution  reached  of  this  vexed  but  impor- 
tant question.  I  have  carefully  read  section  two  of  the  committee's 
report,  but  to  my  mind  it  is  such  a  meaningless  jumble,  such  a  wishy 
washy  nothing,  such  an  aggregation  of  words  full  of  sound  and  fury 
signifying  nothing,  that  I  would  be  loath  indeed  to  support  it.  I  have 
also  given  due  consideration  to  the  pending  amendments,  but  I  con- 
sider them  10  new  in  theory,  so  far  outside  of  ordinary  constitutional 
enactments,  so  involved  in  construction,  and  so  difficult  of  application 
that  I  would  have  to  be  hard  pressed  indeed  before  I  could  give  them 
my  support.  I  want  something  to  meet  the  requirements  of  the  times, 
something  short,  crisp,  and  clear  cut,  something  which,  when  incorpo- 
rated in  a  Constitution,  will  have  some  binding  efficacy.  Something 
that  no  man  can  misunderstand  and  no  Supreme  Court  can  misconstrue. 
Now,  sjr,  let  us  get  back  to  first  principles.  Why  are  we  here  ?  Why 
are  we  to-day  endeavoring  to  perfect  a  scheme  of  taxation?  Why  was 
this  Convention  called,  and  why  are  we  honored  with  seats  in  this  Con- 
vention ?  Iict  us  hear  the  conclusion  of  the  whole  matter.  Because  the 
Supreme  Court  of  this  State  has  decided  that  bonds  and  notes  and  mort- 
gages are  not  property,  and  therefore  not  subject  to  taxation  under  our 
present  Constitution.  That  is  the  great,  the  moving  reason,  the  people 
of  this  State  had  in  mind  when  they  ordered  this  Convention.  Now, 
sir,  knowing  these  facts,  what  ought  to  be  the  course  of  fair  minded 
men?  Why,  simply  to  remedy  the  wrong  committed  on  the  people  of 
this  State  by  the  Supreme  Court  and  go  home.  But,  sir,  instead  of 
doing  that  what  are  we  now  doing?  Here  we  are  wading  through  a 
long  tedious  article  on  the  subject  of  taxation,  embracing  seventeen  sec- 
tions, containing  long,  tedious,  involved,  meaningless,  and  ungraiii- 
matical  sentences  that  will  give  rise  to  endless  litigation,  and  about  one 
hundred  decisions  of  the  Supreme  Court  as  absurd  as  the  last  one  it  deliv- 
ered on  that  subject.  My  venerable  colleague  from  Sonoma  struck  the 
keynote  of  the  whole  matter  last  Saturday,  when  he  suggested  that  w* 
had  better  stop  talking  and  fix  the  Constitution  by  defining  what  prop- 
erty is.  Now,  sir,  I  have  a  substitute  that  I  propose  to  oner  when  an 
opportunity  occurs.  It  is  in  accordance  with  my  views,  it  meets  the 
views  of  many  gentlemen  on  this  floor,  and  more  than  all  it  meets  the 
decision  of  the  Supreme  Court  squarely.    Here  it  is : 

"  S<c.  2.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law.  For  the  purposes  of  taxa- 
tion, bonds,  notes,  mortgages,  evidences  of  indebtedness,  solvent  debtj, 
franchises,  and  everything  of  value  capable  of  transfer  or  ownership, 
shall  be  considered  property.  Growing  crops,  property  belonging  to  the 
United  States,  to  this  State,  or  any  political  subdivision  thereof,  shall  be 
exempt  from  taxation." 

As  I  have  already  said,  the  Supreme  Court  has  already  decided  that 
mortgages,  solvent  debts,  choses  in  action,  and  the  enumerated  items  are 
not  property.  Now,  sir,  it  does  not  become  ine,  as  a  good  citizen,  and  a 
law  abiding  man,  to  impugn  the  motives  of  the  Judges  of  the  Supremo 
Court.  I  do  not  do  so.  But  I  have  the  right  to  say,  and  I  will  say,  that 
in  the  definition  of  the  word  "  property ,"  they  have  been  very  inconsis- 
tent, to  say  the  least.  In  eighteen  hundred  and  sixty-six  they  decided 
that  bonds  were  property,  and  therefore  subject  to  taxation.  In  eighteen 
hundred  and  seventy-six  they  decided  that  notes  and  mortgages  were 
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not  property,  and  therefore  not  subject  to  taxation.    I  contend,  sir,  th«t 
their  first  decision  was  the  correct  one. 

Mr.  HOWARD.  I  will  read  from  a  recent  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  State  Tax  on  Foreign-held  Bonds, 
lith  Wallace,  page  320 : 

"  To  call  debts  property  of  the  debtors,  is  simply  to  misuse  terms.  All 
the  property  there  can  be,  in  the  nature  of  things,  in  debts  of  corpora- 
tions, belongs  to  the  creditors,  to  whom  they  are  payable,  and  follows 
their  domicile,  wherever  that  may  he.  Their  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they  are  due.  This  principle  might 
be  stated  in  many  different  ways,  and  supported  by  citations  from 
numerous  adjudications;  but  no  number  of  authorities,  and  no  forms  of 
expression,  could  add  anything  to  its  obvious  truth,  which  is  recognized 
upon  its  simple  statement." 

In  other  words,  the  Court  decided  that  bonds  issued  by  a  railroad 
company,  are  property,  and  are  properly  assessed  to  the  owners. 

tin.  EDGEKTON.  Was  not  the  case  thus:  that  tfaoy  attempted  to 
tax  the  interest  stipulated  in  bonds  held  by  non-residents  of  Pennsyl- 
vania, and  it  was  decided  that  the  State  of  Pennsylvania  could  not 
tax  itr 

Me.  HOWARD.  That  was  the  main  question;  but  they  also  consid- 
ered another,  and  the  Supreme  Court  held  that  they  were  property,  and 
properly  assessed  to  the  owner. 

Mb.  EDGERTOK.  They  did  consider  another  question  which  was 
not  before  the  Court,  and  the  gentleman  knows  that  was  no  decision  at 
all. 

Mb.  HOWARD.    My  friend  cannot  befog  that  decision. 

Mb.  EDGERTON.    Nor  you  either. 

Ms.  HOWARD.    I  am  not  in  a  befogging  state. 

Mr.  EDGERTOK.    You  are  always  in  a  fog. 

Me.  HOWARD.    I  always  find  you  there,  if  I  am. 

Mr.  MORELAND.  I  hope  this  side  show  will  come  to  an  end,  and 
that  I  will  be  allowed  to  proceed  with  my  remarks. 

Thb  CHAIRMAN.    The  gentleman  must  not  give  up  the  floor,  then. 

Me.  MORELAND.  I  contend  that  Ihey  are  property.  For  all  pur- 
poses, except  taxation,  they  are  looked  upon  and  held  to  be  property. 
They  are  subject  to  attachment  and  garnishment,  as  other  property. 
When  a  man  dies  possessed  of  bonds,  notes,  or  mortgages,  they  are 
administered  upon  as  other  property.  They  are  subject  to  larceny,  just 
OS  other  property  is.  They  may  be  bought,  sold,  and  transferred,  as 
other  property.  The  men  who  own  them  receive  the  protection  of  the 
law,  just  as  other  men  do.  They  are  property.  I  bold  in  my  band  a 
work  entitled  "  Introduction  to  Political  Economy,"  by  Perry,  published 
last  year,  and  I  will  read  a  sentence  or  two  from  it: 

"  It  is  very  clear,  in  the  first  place,  that  all  taxes  have  to  be  paid  out 
of  the  gains  of  exchanges.  Indeed,  there  is  no  other  possible  source  out 
of  which  they  can  be  paid.  Taxes  are  collected  in  money;  and  the 
only  way,  gifts  and  plunder  aside,  both  of  which  are  out  of  the  ques- 
tion, by  which  any  man  gets  money  to  pay  his  taxes  with,  is  through 
exchange  of  some  sort  or  other.  Everybody  must  pay  his  taxes  out  of 
income;  the  sources  of  income  are  only  three,  namely :  wages,  profits, 
and  rents,  and  each  of  them  is  a  result  of  exchanges.  Even  the  retired 
merchant,  who  lives  on  the  interest  of  his  money,  and  pays  his  taxes 
out  of  interest,  must  at  least  loan  out  his  money  t4>  get  the  interest — 
which  is  an  exchange.  Laborers  pay  their  taxes  out  of  earnings, 
capitalists  theirs  out  of  profits,  real  estate  holders  theirs  out  of  rents — 
all  of  them  consequently  out  of  exchanges." 

*  *  *  "Besides,  as  all  taxes  must  come  from  the  gains  of  exchanges, 
it  would  seem  reasonable  that  each  man's  taxes  should  be  in  exact  pro- 
portion to  the  sum  of  his  gains  by  exchanges.  I  do  not  think  that 
there  can  b^any  other  just  rule  of  taxation.  It  ts  sometimes  said  that 
each  man  should  be  taxed  according  to  his  property;  but  when  we 
come  to  analyze  this  remark,  it  amounts  to  what  has  just  now  been 
said.  What  is  property T  The  old  Roman  law  said,  and  said  rightly: 
Property  is  anything  which  can  be  bought  and  sold.  The  very  sub- 
stance of  property  is  the  power  and  right  to  render  services  in  exchange; 
the  test  of  property  is  a  sale;  that  which  will  bring  nothing  when 
exposed  for  sale,  either  never  was,  or  at  least  is  not  now,  property ;  the 
right  of  the  government  to  tax  anybody,  consequently,  depends  on  the 
question  whether  he  has  something  to  sell,  or  has  actually  sold  some- 
tningi  and  the  amount  of  the  tax  would  seem  to  be  determined  b^  the 
amount  of  the  sales,  just  as  the  ability  to  pay  the  tax  certainly  hinges 
on  the  fact  and  the  amount  of  the  sales." 

Now,  sir,  gentlemen  may  say  that  my  proposed  amendment,  if  adopted, 
will  produce  double  taxation.  I  admit,  in  a  certain  degree  and  to  a 
certain  extent,  it  will ;  but  the  same  person  will  not  be  twice  taxed  on 
the  same  property,  which  is  the  true  test  of  double  taxation.  But,  sir, 
it  will  materially  lessen  the  burdens  of  double  taxation,  and  it  will 
lessen  it  on  the  debtor  class  of  the  community.  We  have  now  the  very 
worst  form  of  double  taxation.  The  owners  of  visible,  tangible  property 
now  pay  all  the  taxes,  no  matter  how  much  it  may  be  Incumbered. 
They  pay  for  themselves,  and  they  pay  for  their  creditors.  Consequentlpr 
the  amount  of  assessable  property  is  small,  and  the  rate  of  taxation  is 
high;  so,  sir,  if  we  can  bring  into  the  list  of  taxable  property  some 
two  hundred  and  fifty  thousand  dollars'  worth  heretofore  untaxed,  the 
amount  will  be  laree  and  the  rate  low.  And,  sir,  this  bugbear  of  double 
taxation  that  has  Been  raised  does  not  come  so  much  nom  those  who 
are  now  doubly  taxed  as  from  those  who  are  not  taxed  at  all.  What 
right  have  they  to  complain  if  wq  only  ask  and  require  them  to  pay  on 
the  property  they  possess?  I  look  upon  the  systems  proposed  as  full  of 
Interminable  difficulties.  If  we  go  to  dabbling  in  onsets,  and  rebates, 
and  credits,  and  divisions,  we  shall  complicate  our  system  of  taxation 
so  that  it  will  be  worth  just  nothing. 

I  hope,  sir,  that  the  pending  amendments  and  the  original  section 
will  be  rejected,  and  a  section  similar  to  the  one  I  propose  to  introduce 
will  be  adopted. 


Tbb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Humboldt,  Mr.  Huestls. 

Mr.  KELLEY.  Mr.  Chairman:  I  h|ive  been  listening  for  the  laat 
ten  years  to  these  fine-spun  theories  about  double  taxation,  and  I  find 
out  that  the  fact  of  it  is  simply  this:  that  the  poor  man  pays  the  taxea, 
while  the  rich  man  and  corporations  go  free.  I  am  opposed  to  the  reduc- 
tions pro[x>8ed  by  this  Convention,  lam  satisfied  that  it  will  only  open 
the  floodgates  of  fraud,  and  not  remedy  the  case  a  bit. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Humboldt,  Mr.  Hneatis. 

The  amendment  was  rejected. 

Mb.  MORELAND.    Mr.  Chairman:   I  now  send  up  my  amendment. 

TBI  SECRETARY  read: 

"  Sko.  2.  All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law.  For  the  purposes  of  taxa- 
tion, bonds,  notes,  mortgages,  evidences  of  indebtedness,  solvent  debts, 
franchises,  and  everything  of  value  capable  of  transfer  or  ownership, 
shall  be  considered  proper^.  Growing  crops,  property  belonging  to  the 
United  States,  to  this  State,  or  any  political  subdivision  ( 


exempt  from  taxation." 


I  thereof,  shall  be 
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Mb.  WELLER.  Mr.  Chairman :  Taking  into  consideration  the  sub- 
ject of  taxation,  as  it  has  existed  heretofore  in  this  State,  and  the  subject 
of  taxation  as  it  has  existed  all  over  the  United  States,  and  throughout 
the  world,  there  Is  no  equal  taxation.  There  is  no  taxation  that  a  per- 
son can  r^uee  down  to  a  fine  point  and  call  it  just  to  all.  GovemmenU 
ara  instituted  for  the  benefit  of  the  governed,  and  it  is  the  governed 
that  are  Interested  in  the  matter;  not  only  the  property  owners  and  the 
individuals  that  have  an  Interest  la  the  property,  but  all  persons  that 
are  among  the  governed  should  bear  their  proportion  of  the  burdens  of  the 
government  under  which  they  live.  Our  present  system  of  taxation  in 
the  State  of  California  has  thrown  the  burden  of  the  government  of  this 
State  upon  one  class  of  persons  alone.  It  is  the  business  class,  the  peo- 
ple who  have  employed  the  labor,  that  have  taken  the  risks  of  ell  the 
Dusiness  that  has  oeen  ^ne  in  this  State,  that  have  borne  the  burden  of 
the  government — that  class  of  Individuals  have  paid  the  taxes.  The 
other  class  that  have  been  employed  by  that  class  of  people,  and  the 
other  class  that  they  have  borrowed  from,  have  enjoyed  the  benefits  of 
the  government,  the  benefits  of  the  Courts,  and  all  the  benefits  that  the 
other  class  have,  and  at  the  same  time,  they  have  borne  no  proportion 
of  its  burdens.  Now,  take  this  matter  into  consideration ;  take  it  into 
consideration  so  far  as  deductions  are  concerned;  that  if  you  take  all 
the  property  in  the  State  perhaps  It  would  not  pay  Its  debts.  Through 
the  extravagance  of  our  people,  and  through  their  great  desire  for  gain, 
a  great  many  of  them  have  overreached  themselves  perhaps,  and  have 
involved  themselves  to  a  certain  extent,  and  the  State  in  general.  All 
business  men  and  corporations  are  involved  to  such  an  extent  that  if  the 
property  were  put  up  for  sale  to-day,  perhaps  it  would  not  pay  ita 
indebtedness.  But  upon  that  Indebtedness  that  has  been  incurred  it  is 
not  proposed  by  the  ownersof  the  franchisee,  nor  the  property  owners,  thai 
the  property  is  going  to  be  given  up  for  that  purpose.  Now,  the  capitalist 
is  interested,  and  has  the  benefit  of  the  government  of  this  State  just  as 
much  as  the  business  man  Is  that  employs  the  capital,  and  that  class  of 
people  that  take  all  the  risks  of  business,  and  that  class  of  people  that 
employ  labor,  develop  the  country,  and  bring  out  its  resources  and  make 
it  proauctive  for  capitalists  to  coma  here,  and  men  that  have  got  money 
to  come  amone  us — certainly  that  ought  not  lo  be  the  class  that  the  whole 
burden  should  be  placed  upon ;  tbe^  should  have  some  sympathy.  It 
should  not  be  a  dear  gain  to  the  individual  that  loans  his  money,  so  far 
as  the  burden  of  the  government  is  concerned,  because  business  must 
pay  for  the  margins  that  tbey  make  or  else  they  must  make  an  inroad 
upon  what  they  have,  and  it  would  be  no  more  than  right  that  capital- 
ists should  be  compelled  to  pay  something,  out  of  their  margin,  also,  for 
the  support  of  the  government.  At  the  same  time,  under  the  present 
circumstances,  they  take  no  risks  at  all  upon  their  capital,  while  the 
business  men  have  been  making  Inroads  upon  their  actual  property  In 
bearing  the  burdens  of  the  goTernment,and  enriching  that  class  of  people 
who  have  no  burdens  to  bear — they  have  been  gaining  all  the  time. 
There  are  no  dry  years  with  them;  tney  do  not  meet  with  any  losses; 
they  gain  all  the  time,  every  day  in  the  year.  But  those  that  are  iu 
business  are  obliged  to  take  risks  and  incur  the  contingencies  of  the  sea- 
sons and  the  contingencies  of  business,  pay  for  the  labor  that  tbey 
employ,  and  bear  the  burden  of  the  government  too. 

Now,  Mr.  Chairman,  in  regard  to  the  matterof  equal  taxation.  There 
Is  not  wisdom  enough,  I  believe,  in  this  Convention,  to  arrive  at  it. 
From  the  reports  that  I  have  read  from  various  Commissions  that  have 
been  appointed  by  different  Legislatures  throughout  the  United  States, 
I  find  that  none  of  them  have  arrived  at  that  golden  rule  of  equal  taxa- 
tion. It  Is  a  question  yet  and  a  matter  of  discussion  with  them.  We 
can  discuss  this  matter  for  a  month,  and  yet  arrive  at  no  better  conclu- 
sion perhaps  than  they  have.  Now,  we  may  say  here,  I  have  a  mort- 
gage on  my  farm.  I  borrow  money  to  the  amount  of  five  thousand 
dollars  and  place  upon  the  real  estate  a  mortgage.  I  give  the  mortgage 
for  the  purpose  of  giving  the  person  good  security.  It  is  called  the  best. 
I  get  my  money  on  better  terms  from  the  fact  that  I  give  the  real  estate. 
It  cannot  go  away.  I  get  more  leniency  from  him  by  giving  him  that 
security.  The  consequence  is  that  that  is  considered  the  best  security,  and 
I  get  my  money  at  a  better  rate.  Now,  it  does  not  follow  that  that  five 
thousand  dollars  that  I  give  this  security  for  is  incorporated  in  that 
piece  of  land.  I  may  take  the  money  and  go  to  Washington  Territory 
and  speculate,  or  buy  public  land  there.  I  may  take  it  and  invest  it  in 
other  business.  The  theory  that  the  gentleman  here  at  my  left  offered 
is  that  this  money  is  Incorporated  in  the  property  upon  which  the  mort- 

ge  rests,  and  he  says  it  is  double  taxation.  It  is  double  taxation  now, 
use  the  debtor  pays  on  the  debts  and  pays  on  his  property.    He 
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pajs  it  all  at  the  present  time.  These  individuals  that  have  these 
mortgages  do  not  pay  anything,  although  it  is  the  best  of  property.  If 
it  was  not  the  be«t  they  would  not  invest  their  money  m  that  way. 
They  would  risk  it  in  business  the  same  as  other  men  do.  No;  they 
consider  that  it  is  more  secure  and  safer  for  them,  and  if  they  can  loan 
their  momy  on  good  security  and  receive  the  interest,  they  would  rather 
enjoy  life  that  way  and  not  take  the  risks  of  business.  Tlie  conse- 
quence is  that  they  choose  to  employ  th°ir  money  in  that  way,  and 
another  man  chooses  to  employ  his  in  the  cultivation  of  the  soil,  or 
any  other  business  that  he  chooses  to  embark  in.  Now,  for  the  last 
fifteen  years  we  have  been  taxing  the  real  estate.  We  tax  all  the  prop- 
erty, regardless  of  indebtedness;  regard  less  of  this  other  property,  which 
is  the  Mst  kind  of  property,  and  which  is  in  the  hands  of  that  large 
claas  of  people  in  this  State  who  are  making  their  living  and  making 
their  fortunes  by  loaning  money  to  this  class  of  business  men.  They 
are  enhancing  their  wealth  constantly,  while  the  other  class,  under  the 
contingencies  and  vicissitudes  of  business,  taking  the  risks,  some  of  Ihem 
win  aVid  some  lose.  At  the  same  time  they  are  the  real  benefactors  of 
t%e  country.  The  great  benefactors  of  the  country  are  those  individuals 
who  develop  its  resources  and  carry  on  its  business.  Tbe^  are  the  indi- 
viduals that  open  up  and  develop  enterprises,  and  make  it  an  object  for 
capital  to  come  to  the  country;  and  they  make  it  an  object  for  immi- 
grants to  come  here. 

Now,  the  question  is  here,  if  we  take  the  proposition  introduced  by 
the  gentleman  from  Sonoma,  we  are  now  maxing  the  business  men  of 
the  country  bear  the  full  burden  of  the  ^vernmeut ;  taxing  them  to  the 
fuU  extent  of  their  wealth,  and  also  their  indebtedness.  We  are  giving 
the  lender  the  advantage.  liis  property  consists  of  promissory  notes 
secured  by  mortgage,  which  are  worth  their  full  value.  The  business 
man  is  taxed  to  the  full  value  of  his  property  in  cash,  and  also  his 
indebtedness.  He  pays  on  both.  The  consequence  is  that  he  pavs  more 
than  the  individual  who  has  the  solvent  debts  in  his  hands;  and  that  is 
giving  the  individual  that  holds  these  solvent  debts  a  better  opportunity 
than  if  the  indebtedness  was  deducted,  from  the  fact  that  it  increases 
the  amount  of  assessment  and  the  amount  of  the  assessed  property,  in 
the  same  ratio  that  it  would  decrease  the  rate  of  taxation.  The  rate  of 
taxation  would  be  less  upon  his  margin  of  his  rate  of  interest  than 
it  would  be  if  the  matter  of  the  solvent  debt  was  deducted  from  the 
property  and  then  paid  upon  the  property  alone  and  the  debtor  was 
allowed  to  pay  upon  the  debt.  It  would  make  a  greater  tax  upon  the 
capital.  We  are  willing  to  give  capital  that  much  advantage  of  the 
business  men,  and  take  this  proposition.  The  argument  that  is  used  by 
our  political  economist  is  this :  that  if  we  tax  a  negotiable  note  that 
beara  a  certain  rate  of  interest  that  that  individual  cannot  get  his  amount 
of  interest  that  the  law  allows  him,  from  the  fact  that  the  taxes  will 
take  away  a  certain  portion  of  that  rate;  and  if  the  taxes  are  two  per 
cent,  and  he  was  getting  eight  or  ten,  why  his  rate  of  interest  would  be 
reduced  that  two  per  cent.,  and  he  would  only  get  six  or  eight;  and  if  a 
usury  law  existed  it  would  be  taking  away  that  much  of  his  interest 
which  he  would  be  allowed  according  to  the  usury  law.  Now,  then,  if 
the  amount  of  property  is  increased,  and  the  indebtedness  paid  on  and 
the  obligation  also  paid  on,  why  then  the  margin  or  percentage  would'be 
less  upon  the  obligation,  and  it  would  be  in  his  favor ;  and  it  would  result 
in  this,  that  he  would  be  taxed  for  his  privilege  of  living  under  the 
government,  at  a  less  rate  even  than  the  mdividuals  who  are  carrying 
on  the  business  of  the  country  and  taking  the  risks  of  business. 

It  is  certainly  a  fact,  that  in  one  county  in  this  State,  lost  year,  which 
was  a  disastrous  year,  there  was  over  five  hundred  thousand  dollars  of 
taxes  raised  from  the  farming  community  and  the  business  men  of  that 
county,  and  their  margins  did  not  amount  to  that  five  hundred  thousand 
dollars.  They  paid  more  into  the  treasury  of  that  county  than  they 
made  out  of  their  farming  and  business.  Here  was  the  bankers  and 
money  lenders  who  held  the  mortgages  and  notes  of  these  farmers  and 
basiness  men,  who  drew  their  interest  and  paid  no  tax.  It  all  came  in 
and  they  were  enriched,  and  the  others  were  impoverished  beyond  their 
ability  to  pay,  allowing  them  even  the  same  chance  that  the  capitalist 
has.  The  burden  of  our  government  at  the  present  time  is  and  has  been 
very  oppressive,  and  to  allow  this  matter  to  pass  over  and  throw  the 
buraen  where  it  is  at  the  present  time,  is  wrong;  it  is  oppressing  the 
clas  of  people  that,  as  a  general  thing,  there  has  not  been  much  mercy 
shown  to;  out  it  is  doing  this,  Mr.  Chairman,  whether  they  get  any 
sympathy  or  not,  it  will  result  in  this  in  the  end,  that  it  will  kill  the 
goose  that  laid  the  golden  egg.  The  very  interest  that  keeps  up  the 
country,  the  very  interest  thatdevelops  its  resources,  the  very  interests 
that  employ  all  the  labor,  that  employ  the  capital,  that  develop  its 
enterprises,  will  be  crushed  and  crippled  to  that  extent  that  its  prosper- 
ity will  be  gone. 

BKHARKS   Oy   UR.  STEKLK. 

Mr.  STEELE.  Mr.  President:  I  believe  that  the  amendment  of  the 
gentleman  from  Sonoma,  Mr.  Moreland,  and  also  the  amendment 
offered  by  the  gentleman  from  Placer,  Mr.  Hale,  for  Mr.  Boggs,  are 
now  before  the  Committee  of  the  Whole.  Well,  sir,  I  am  in  favor  of 
direct  taxation.  I  believe  in  direct  methods,  and  for  that  reason  I  am 
in  &vor  of  the  amendment  introduced  by  the  gentleman  from  Sonoma. 
I  belief  that  all  property  in  the  State  should  be  taxed,  and  taxed  directly 
in  the  hands  of  the  jMtrties  that  own  it.  The  advantage  of  direct  taxation 
is,  that  it  brings  the  taxpayer  in  direct  connection  with  the  government 
and  gives  him  an  interest  in  the  government.  Men  prize  that  for  which 
they  pay,  and  if  a  man  pays  taxes  for  the  support  of  the  government,  it 
ou^ht  to  give  him  such  an  interest  in  the  government  as  that  he  would 
etnve  to  look  after  the  affairs  of  government,  and  see  that  they  were 
justly  administered.  That  is  the  object  of  direct  taxation.  It  connects 
every  person  directly  with  the  government,  and  makes  him  personally 
responsible  for  the  government.  The  method  of  collecting  taxes 
directly  ought  to  be  more  simple  than  collecting  them  indirectly.  Gen- 
tlemen tell  us  that  vou  cannot  reach  solvent  debts,  and  all  this  sort  of 
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thin^.  Now,  sir,  if  it  is  true  that  it  is  impossible  for  us  to  make  the 
parties  pay  taxes  who  own  property,  who  are  really  the  rich  parties, 
and  who  are  the  parties  able  to  pay  taxes — if  they  are  to  escape  and  we 
cannot  compel  them  to  pay  their  pronortiou  of  taxes— then  it  is  time  to 
surrender  the  government  into  the  hmds  of  Kearney,  or  somebody  that 
can  col  lect  the  taxes.  I  believe  that  we  can,  through  proper  tax  laws, 
and  through  their  proper  execution,  reach  a  majority  of  the  property  in 
this  State,  and  I  believe  that  we  ought  to  do  it.  And  in  order  to  do  it, 
we  ought  to  initiate  this  principle  in  the  Constitution  and  make  it  man- 
datory upon  the  Legislature  to  enact  such  laws  that  they  will  list  all 
this  pro|»rty,  and  then  clothe  the  Assessors  with  authority  to  list  it  in 
the  hands  of  the  men  who  own  it.  Having  done  that,  I  think  that  this 
enigma  of  taxation  will,  in  a  great  degree,  nave  been  solved. 

S<mie  gentlemen  say  that  we  ou^ht  to  tax  growing  crops.  Now,  sir, 
the  difficulty  with  that  is  that  growing  crops  possess  no  definite  or  deter- 
minate value.  You  cannot  tell  anything  about  it.  It  depends  upon 
other  contingencies.  It  depends  %pon  the  weather.  I  do  not  believe 
in  taxing  labor  directly,  but  taxing  the  products  of  labor.  When  labor 
has  resulted  in  something  tangible,  tax  it;  but  not  before.  That  is  the 
difficulty  with  taxing  a  growing  crop.  You  cannot  reach  it;  you  cannot 
estimate  it.  But  the  other  kinds  of  property  enumerated  in  this  section 
suggested  and  presented  by  the  gentleman  from  Sonoma,  you  can  reach 
and  tax  through  a  proper  adjustment  vf  the  tax  law. 

RKHARKS   OF    HK.   Tl'LLT. 

Mr.  TULLY.  Mr.  Chairman:  I  hope  the  amendment  of  the  gentle- 
man from  Sonoma  will  pass.  I  do  not  wish  to  make  a  speech,  but  I 
simply  wish  to  say  that  I  am  opposed  to  making  any  deductions,  or 
rebate,  as  it  is  termed.  I  am  opposed  to  converting  the  State  into  a 
bookkeeper,  to  go  around  and  settle  up  all  the  business  of  the  citizens  of 
the  State.  I  think  that  the  State  should  tax  things — should  tax  prop- 
erty— and  if  the  word  property  is  not  sufficiently  comprehensive  to 
include  mortgages,  bonds,  promissory  notes,  and  evidences  of  indebted- 
ness, I  am  in  favor  of  enlarging,  the  definition  so  as  to  include  them.  I 
am  utterly  at  a  loss  to  understand  how  my  frieud,  Judge  McFarland,  of 
Sacramento,  reaches  his  conclusions.  How  any  man  can  stand  with  a 
promissory  note  in  his  hand,  say  for  ten  thousand  dollars,  which  is  per- 
fectly good,  and  tell  me  that  he  has  no  property,  passes  my  comprehen- 
sion. •  If  the  gentleman  should  lose  his  note,  or  it  should  be  stolen  from 
him,  I  apprehend  that  he  would  arrest  some  person  perhaps,  charging 
him  with  stealing  a  certain  promissory  note,  and  perhaps  send  him  to 
the  penitentiary.  I  am  utterly  at  a  loss  to  see  how  any  gentleman  of  a 
sound  mind  can  say  that  a  mortgage  upon  a  piece  of  property  is  not 
property.  If  the  gentleman  has  a  mortgage,  say  for  ten  thousand  dol- 
lars, he  can  take  that  mortgage  down  to  the  bank  and  get  ten  thousand 
dollars  for  it.  I  cannot  see  why  that  is  not  property.  I  know  that  there 
are  persons  in  the  oounty  where  I  live  that  are  worth  a  great  deal  of 
money.  I  know  gentlemen  there  who  loan  money,  from  one  to  two 
hundre<l  thousand  dollars — my  colleagues  here  know  the  same — who  do 
not  pay  taxes  on  over  one  thousand.  That  is  the  truth.  There  is  no 
getting  around  it.  There  is  no  justice  in  any  system  of  laws  which  makes 
these  distinctions.  Some  gentlemen  advocate  that  we  should  make 
deductions  on  corporations  and  not  on  persons.  I  am  in  favor  of  treat- 
ing all  alike.  I  believe  that  the  State  should  go  around  and  assess  the 
property  as  they  find  it,  and  leave  the  condition  of  indebtedness  for  the 
people  to  settle  themselves. 

REHABKa   OF   UR.    RETNOLD3. 

Mr.  REYNOLDS.  Mr.  Chairman:  I  hope  this  amendment  will  be 
voted  down,  and  for  the  reason  that  has  been  stated  a  hundred  times  on 
this  floor:  that  it  proposes  to  tax  fictitious  vilues.  It  recites,  "  for  the 
purposes  of  taxation,  bonds,  notes,  mortgages,  evidences  of  indebted- 
ness, solvent  debts,  franchises,  and  everything  of  value,  capable  of  trans- 
fer or  ownership,  shall  be  considered  property."  Now,  Mr.  Chairman, 
a  great  many  things  have  value  that  are  not  property.  It  is  the  thing 
of  value  for  me  to  own,  or  to  have  the  handwriting  of  the  gentleman 
from  Sacramento,  acknowledging  that  he  owes  me  money.  It  is  a  thing 
of  value  to  me;  but  it  is  not  a  thing  of  value  to  the  State  that  the  gen- 
tleman from  Sacramento  owes  me,  or  that  A  owes  B.  The  good  will  of 
a  trading  firm,  while  it  is  a  thing  of  value  that  a  person  may  have,  it  is 
not  property  that  the  State  has  any  concern  about.  The  principle  should 
be  established  and  adhered  to,  that  the  State  desires  to  collect  taxes  upon 
the  land,  and  goods,  and  money,  belonging  to  its  citizens.  It  does  seem 
very  wonderful  to  me  that  the  debtor  class  who  favor  this  proposition  to 
tax  all  these  things,  are  the  very  ones  who  are  bound  to  pay  taxes  a 
second  time.  There  is  no  such  thing  as  avoiding  the  fact  that  when  you 
have  taxed  a  man  upon  all  his  property,  subject  to  no  deduction,  and 
then  put  another  tax  upon  the  debt  that  he  happens  to  owe,  that  he  is 
going  to  pav  double  taxation. 

Mr.  HlfCHCeCK.  You  say  a  thing  of  value.  What  do  you  mean 
by  a  thing  of  value?  y 

Mk.  REYNOLDS.  That  is  the  language  of  the  amendment  offered  by 
the  gentleman  from  Sonoma,  and  that  is  just  exactly  what  is  obscure 
about  it.  I  was  attempting  to  describe  that  what  might  be  a  thing  of 
value  to  me,  might  not  be  a  thing  of  value  to  the  State.  It  is  a  thing  of 
value  to  me  to  have  a  man's  signature  acknowledging  that  he  owes  me 
money,  but  it  is  no  concern  of  the  State  that  he  owes  me  money.  It  is 
the  concern  of  the  State  that  it  has  assessed  that  money  in  his  hands, 
and  it  ought  to  be  assessed  but  once.  It  is  unjust  that  it,  having  been 
assessed  to  him,  they  should  assess  it  to  me.  It  is  a  fact  that  this  taxa- 
tion of  mortgages  is  bound  to  press  hard  upon  the  debtor  class.  And 
why?  Because  when  men  make  contracts  to  loan  money,  it  will  be  at  a 
certain  rate  of  interest  free  of  taxation,  and  if  it  is  understood  at  the 
time  that  the  lender  will  have  to  pay  two  per  cent,  taxes,  the  rate  of 
interest  fixed  will  be  two  per  cent,  higher,  and  there  is  no  avoiding  it. 
And  when  you  have  taxed  the  debtor  for  all  the  property  he  has  got, and 
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then  tax  what  he  owes,  you  are  as  sure  to  make  him  pay  the  additional  tax 
on  the  debt  as  you  are  to  put  the  machinery  of  law  into  operation.  And 
that  is  why  I  say  that  this  amendment  should  be  voted  down,  and  that 
we  should  adopt  that  simple  pruiciple.  Its  simplicity  commends  it. 
To  tax  all  the  property,  the  land,  tie  goods,  and  the  money  of  the  State 
in  the  hands  of  the  person  wherever  found,  once,  and  only  once,  and 
there  stop.  Let  the  machinery  of  the  law  stop  tliere  and  not  go  into  the 
conditions  of  debtor  and  creditor  that  exist  in  the  community.  It  is  no 
concern  of  the  State  who  owes  who.  I  am  in  favor  of  taxing  the  mort- 
gages in  this  way :  that  if  A  owes  B — if  A  has  a  farm  and  is  owing  money 
to  B— that  all  his  property  and  money  should  be  taxed  to  him,  and  when 
he  comes  to  settle  with  B]  that  the  taxes  should  be  an  offset  to  that 
amount.  It  is  a  matter  of  not  the  slightest  cousequence  whether  it  is 
secured  or  unsecured;  but  if  you  go  into  this  principle  of  taxing  debts, 
and  do  not  allow  a  reduction,  you  are  making  a  distinction.  I  do  not 
propose  to  make  any  reduction  at  all — no  reduction  on  account  of  debts 
owing  to  the  person  assessed.  • 

The  rebate  I  propose  is  to  have  the  tax  paid  by  the  debtor  offset  on 
the  debt  when  he  pays  it.  We  have  got  all  the  propertv  already.  The 
property  has  already  been  assessed  in  the  hands  of  the  aebtor.  Accord- 
mg  to  this  principle,  Mr.  Chairman,  of  taxing  everything  of  value, 
why,  the  more  mortgages  a  poor  man  has  upon  his  homestead  the  better 
he  would  be  off;  and  after  he  had  succeeded  in  borrowing  all  the  money 
anybody  would  loan  him,  why,  he  ought  to  fill  his  pockets  with  mort- 

fages  and  go  around  and  give  them  to  his  friends.  The  more  mortgages 
e  would  have  the  better  he  would  be  off;  and  he  ought  to  build  a 
vault  and  fill  it  with  mortgages.  For  this  and  other  reasons  I  hope  this 
will  be  voted  down,  so  that  we  can  adopt  a  simpler  proposition.  First 
tax  all  property,  except  that  belonging  to  the  United  States,  to  this  State, 
and  BO  on.  Then  when  the  Assessor  approaches  the  citizen  to  ascertain 
what  property  is  assessable  in  his  hands,  he  first  finds  out  all  the  real  estate 
and  all  the  personal  propertv,  and  then  all  the  money  he  has,  and  there 
stops.  So  deduction  shall  be  allowed  to  him  on  account  of  any  debts 
that  he  may  owe.  And  every  person  the  same  way.  But  if  that  citizen 
does  owe  anything,  when  he  comes  to  pay  that  money,  interest,  or  prin- 
cipal, the  tax  that  has  been  assessed  to  niro,  or  paid  by  him,  shall  at  that 
time  be  set  off,  and  the  tax  receipt  shall  be  just  as  good  as  the  creditor's 
receipt  exactly.  I  have  reduced  it  to  a  few  words,  and  if  I  can  get  an 
opportunity,  I  shall  offer  this  amendment:  • 

"  All  property  shall  be  subject  to  taxation,  except  aa  follows :  First, 
that  belonging  to  the  United  States;  second,  that  made  exempt  from 
taxation  by  the  laws  of  the  United  States;  third,  that  belonging  to  this 
State,  or  some  political  subdivision  thereof;  fourth,  growing  crops.  No 
deduction  shall  be  made  from  any  assessment  on  account  of  debts  of  the 
person  assessed.  Taxes  assessed  to  or  paid  by  any  debtor  shall  be  at  the 
time  of  such  assessment  or  payment  a  set-off  against  the  debt  to  an 
amount  equal  to  such  proportion  as  the  debt  bears  to  the  whole  amount 
of  the  property  assessed  to  him." 

EKUARKS  OF   HB.  SMITH,  OF  FOVETH  DISTRICT. 

Mb.  smith,  of  Fourth  District.  Mr.  Chairman :  I  do  not  wish  to 
detain  the  committee  long.  I  only  rise  to  question  one  feature  of  the 
last  amendment  offered  by  the  gentleman  from  Sonoma,  Mr.  Moreland. 
I  had  myself  an  amendment  written  out  very  much  like  the  one  he 
has  introduced,  and  am  therefore  in  favor  of  the  principle  involved  in 
the  amendment,  and,  so  &r  as  I  understood  the  argument  of  the  last 
gentleman  who  spoke,  it  seemed  to  me  that  he  was  in  favor  of  the  same 
principle,  for,  if  no  qualification  is  placed  in  the  Constitution,  it  is  a 
direct  taxation  upon  {ill  property  in  the  State,  not  allowingany  reduction. 
It  is  an  indexible  rule  applied  to  all  property  in  tbe  State.  Kow,  the 
question  is,  whither  we  wish  in  this  Convention  to  make  an  inflexible 
rule  of  direct  taxation  of  all  the  property  in  tbe  State.  As  I  understand 
Mr.  Moreland,  his  idea  is  to  have  the  Legislature  unrestricted  in  regard 
to  tbe  taxation  of  property.  I  believe  it  is  the  understanding  of  this 
Convention  that  all  property  should  be  taxed,  and  that  there  should  be 
no  qualification  of  the  word  property.  Now,  in  order  to  prevent  a  qual- 
ification of  that  word,  there  must  be  a  broad  definition  of  property.  As 
long  as  a  single  word  is  placed  in  tbe  Constitution  by  a  certain  meaning 
of  that  word,  the  Legislature  is  restricted,  and  if  you  wish  to  prevent  a 
restriction  upon  the  Legislature,  you  have  got  to  have  the  broadest  defi- 
nition of  that  word.  Now,  we  have  used  here  the  word  property. 
There  is  a  restriction  upon  the  Legislature — by  the  definition  ot  that 
word,  and  in  order  to  prevent  that  restriction,  it  is  necessary  to  give  the 
broadest  and  fullest  definition  in  the  Constitution  of  tbe  word  property. 
But  in  doing  that  are  you  not  giving  another  qualification,  and  making 
a  rule  of  direct  taxation  of  all  property — of  every  conceivable  thing  that 
has  no  value  whatever?  Now,  it  seems  to  me  that  there  should  be  one  qual- 
ification in  this  amendment,  and  that  qualification  should  be  such  as  to 
give  the  Legislature  some  power  of  direct  taxation  upon  one  species  of 
property,  or  upon  another.  To  invent  a  scheme  that  may  be  suitable  to- 
day, and  may  not  be  suitable  to-morrow,  or  any  other  time,  suppose,  for 
instance,  that  includes  both  franchises  and  capital  stock.  Then,  without 
qualification,  tbe  Legislature  could  not  have  the  power  to  levy  a  tax 
upon  the  property  of  corporations  by  the  word  franchises  alone.  It 
would  have  to  levy  taxes  upon  the  franchises  and  upon  the  capital  stock 
also,  which  would  be  double  taxation.  Now,  if  the  Legislature  had 
power  to  tax  the  corporation  in  one  way,  so  as  to  get  at  the  value  of  all 
the  property  of  the  corporation,  it  would  be  all  that  would  be  required. 
I  am  not  so  much  afraid  of  this  double  taxation.  I  think  it  is  very  diffi- 
cult to  get  double  taxation,  as  is  clearly  shown  by  the  reportof  the  Com- 
missioners of  New  York.  I  had  in  the  amendment  which  I  had  drawn, 
the  words,  "under  the  direction  of  law,"  so  as  to  read  "all  property  in 
this  State  shall  be  taxed  under  direction  of  law,  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law."  Now,  "under  the  direc- 
tion of  law,"  or  some  such  words  as  these,  would  give  the  Legislature 
tbe  power  to  fix  a  scheme  of  taxation.    Let  them  try  it.    If  it  fails,  let 


them  try  another  scheme,  as  an  experiment.  But  it  seems  to  me  that  it 
is  necessary  to  give  the  Legislature  this  power  to  fix  the  scheme  of  tax- 
ation, because  a  scheme  which  would  be  good  for  one  time  would  not  be 
good  for  another,  and  we  should  give  the  Legislature  that  power. 

BEHABKS  OF  HR.  BLACEMER.  « 

Mb.  BLACKMER.  Mr.  Chairman:  I  wish  to  say  just  a  word  in 
regard  to  this  amendment  as  offered  by  tbe  gentleman  from  Sonoma, 
Mr.  Moreland,  and  to  compare  it  with  the  amendment  which  is  pro- 
posed by  Judge  Hale,  because  there  is  a  point  upon  which  we  differ, 
perhaps,  in  both  amendments,  although  parties  who  are  advocating  the 
one  proposition  and  the  other  claim  that  they  wish  to  have  all  tbe 
property  in  this  State  taxed;  but  there  is  this  difference  between  the 
two:  one  party  claims  that  an  evidence  of  indebtedness  is  not  property. 
Tbe  amendment  proposed  by  the  gentleman  from  Sonoma,  Mr.  More- 
land,  distinctly  says:  "For  the  purposes  of  taxation,  bonds,  notes, 
mortgages,  evidences  of  indebtedness,  solvent  debts,  franchises,  and 
everything  of  value  capable  of  transfer,  or  ownership,  shall  be  consid- 
ered property."  Now,  if  we  believe  that  they  should  be  considered  as 
properly,  we  should  support  that  amendment,  and  have  that  property 
included  in  the  assessment  roll,  because  if  it  is  property  it  should  be  so 
included,  and  thereby  increase  the  assessment  roll,  and  by  that  means 
reduce  the  rate  per  cent  of  the  taxation.  While,  upon  the  other  hand, 
the  amendment  offered  by  the  gentleman  from  Placer,  Mr.  Hale,  dis- 
tinctly says,  in  so  many  words:  "No  tax  shall  be  imposed  on  growing 
crops,  debts,  evidences  of  debt,  private  property  exempt  from  taxation 
by  the  laws  of  the  United  States,  property  belonging  to  the  United 
States,  or  to  this  State,  or  any  municipality  thereof.  No  deduction 
shall  be  made  from  the  assessed  value,  on  account  of  any  debt  or 
debts,"  etc.  There  is  the  difference  between  the  two  propositions.  One 
party  claims  that  evidences  of  indebtedness  are  not  property,  and  con- 
sequently should  not  be  taxed ;  the  other  claims  that  they  are  property, 
and  if  so  should  be  included  in  the  assessment  roll,  and  thereby  reduce 
the  per  cent,  upon  the  dollar  for  taxable  property.  I  believe  that  evi- 
dences of  indebtedness,  for  the  purpose  of  taxation,  should  be  considered 
as  property,  and  I  think  the  definition,  as  stated  in  the  amendment 
offered  by  the  gentleman  from  Sonoma,  is  concise  and  dear,  and  could 
be  perfectly  understood,  and  we  ought  to  divide  here  upon  that  one 
proposition,  whether  these  mortgages,  or  the  evidences  of  indebtedneaa 
which  they  secure,  are  to  be  considered  as  property  for  the  purposes  of 
taxation.  The  proposition  of  the  gentleman  from  Placer,  Judge  Hale, 
does  not  consider  them  property  until  the  debtor  has  been  able  to  secure 
the  money  with  which  to  pay  the  indebtedness,  and  then  be  allowed  to 
retain  in  his  possession  the  amount  of  taxes  paid.  But  excluding  them 
from  the  assessment  roll  increases  the  rate  of  taxation  upon  every 
dollar  of  the  property.  If  we  are  to  have  them  as  property  in  any 
sense,  they  should  go  into  the  assessment  roll  as  property,  thereby 
increasing  it  and  reducing  the  rate  per  cent 

BEMABES  OF  MB.  OBEGO. 

Mr.  GBEGO.  Mr.  Chairman:  The  reason  why  I  shall  vote  against 
this  proposition  is  this:  it  recites  that  mortgages,  evidences  of  indebted- 
ness, solvent  debts,  franchises,  and  everything  of  value,  shall  be  taxed. 
A  mortgage  is  an  abstract  thing;  a  note  covered  by  a  mortgage  is  an 
abstract  thing.  I  owe  a  man  five  hundred  dollars  and  it  is  a  solvent 
debt.  A  note  is  the  evidence  of  it  Then  a  mortgage  secures  the  note, 
and  you  tax  a  man  for  the  mortgage  and  then  tax  him  for  the  evidence 
of  tbe  debt.  I  shall  vote  against  the  amendment,  because,  as  I  have 
stated,  I  am  in  favor  of  taxing  property  once.  Here  is  a  note  secured 
by  mortgage  on  a  piece  of  property ;  you  propose  to  tax  the  property, 
and  then  the  note,  and  then  the  mortgage. 

Mr.  HOWARD.  Have  not  tbe  Courts  decicfed  that  a  note  is  a  mere 
incident  of  a  mortgage? 

Mb.  6REG0.  No.  The  mortgage  is  an  incident  to  the  debt  Here 
jrou  have  got  triple  taxation.  The  mortgage  is  incident  to  the  debt,  it 
IS  true,  but  not  for  the  purposes  of  taxation,  because  your  Constitution 
says  that  mortgages  must  be  taxed,  the  evidence  of  your  debt  must  be 
taxed,  and  then  the  debt  itself  must  be  taxed.  If  you  don't  have  any 
note,  you  tax  the  debt,  and  then  you  tax  the  mortgage. 

I  am  opposed  to  taxing  franchises,  as  such,  as  I  said  the  other  day. 
You  incorporate  a  mine ;  men  purchase  it  and  they  own  a  franchise 
there.  All  it  is  worth  is  the  property  in  it  The  mine  is  worth  fifly 
thousand  dollars,  and  it  is  a  franchise  worth  fifty  thousand  dollars.  You 
go  to  Inyo,  where  the  mine  is  located,  and  tax  it  there  as  property.  If 
it  is  not  property  it  is  not  worth  anything.  Being  property,  it  is  taxed 
in  Inyo  County ;  then  the  franchise  is  taxed  in  San  Francisco,  where  the 
company's  principal  place  of  business  is  located.  If  it  is  true  that  a 
mortgage  includes  the  debt,  then  the  franchise  includes  the  property, 
and  your  mine  located  in  Inyo  is  taxed  in  San  Francisco. 

Growing  crops  are  an  improvement  A  man  may  have  a  piece  of  land 
that  is  only  worth  two  dollars  an  acre,  as  it  lies  idle.  Nobody  will  give 
more  for  it  But  there  is  forty  bushels  to  the  acre  of  wheat  growing 
upon  that  ground,  it  adds  to  the  value  of  the  property;  it  is  a  part  of 
the  realty  and  it  makes  the  property  more  valuable,  but  tbe  Constitu- 
tion says  it  is  a  growing  crop,  and  cannot  be  taxed.    It  is  a  false  <fliantity . 

Mr.  UEISKELL.  Is  not  the  production  reduced  by  raising  a  crop 
every  year? 

Mr.  GREGG.    If  a  farmer  is  a  farmer  be  sometimes  manures  his  land. 

Mr.  STEELE.  Can  a  man  determine  how  much  wheat  there  will  be 
when  it  is  gathered  7 

Mr.  GREGG.  Can  you  determine  how  much  your  bouse  will  be 
worth  next  June?  That  house  may  burn  down.  Personal  property  ia 
an  uncertain  thing.  I  am  not  in  favor  of  taxing  a  growing  crop  as  a 
growing  crop,  but  it  is  a  part  of  tbe  realty.  It  is  an  improvement.  It  is 
valuable  in  proportion  as  it  adds  value  to  the  land.  Separate  and  apart 
from  the  land  I  think  it  ought  not  to  be  taxed,  but  when  you  say  that ' 
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growing  crops  shall  not  be  taxed,  you  have  got  a  false  quantity.  A  man 
sows  on  the  first •f  March;  the  Assessor  comes  on  the  first  of  June 

Mr.  HITCHCOCK.  The  report  provides  that  they  shall  be  assessed 
all  on  one  day. 

.  Hk.  GREGG.  That  is  another  false  quantity.  It  is  an  impossibility. 
I  say  that  the  system  of  taxation  in  California  has  been  oad.  The 
Board  of  Supervisors  really  had  not  the  power  to  put  a  value  upon 
property.  They  had  no  power  to  increase  it  or  decrease  it  without  the 
complaint  of  some  person.  One  neighbor  would  not  complain  of  another. 
The  Assessor  and  his  half-dozen  deputies  assessed  property  unequally. 
The  County  of  Kern  to-day  pays  more  taxes  on  stock  than  the  County 
of  Tulare,  because  of  the  want  of  the  power  of  equalization.  This 
thing  is  only  a  false  quantity.  After  long  struggles  in  the  Courts  they 
were  compelled  to  decide  simply  that  property  alone  should  be  taxed, 
and  that  when  a  thing  was  not  property  it  should  not  be  taxed.  For 
that  philosophy  they  have  been  condemned.  Why?  Because  politicians 
have  traveled  over  the  Slate  and  started  the  howl  that  the  rich  man  is 
escaping  taxation,  and  the  poor  man  is  bearing  all  the  burdens  of  gov- 
ernment— it  is  an  ignin-fatuut.  I  say  there  is  not  a  man  in  the  State  of 
California  who  is  in  favor  of  taxing  but  property.  When  you  say  that 
these  debts  shall  be  taxed  you  are  doubling  and  tripling  taxation,  and 
the  poor  man  and  producer  must  always  pay. 

Mb.  WILSON,  of  Tehama.  The  law  says  mortgages  shall  be  exempt. 
There  is  where  the  wrong  comes  in. 

Mb.  GREGG.    It  does  not  say  that  mortgages  shall  be  exempt. 

Mb.  WILSON,  of  Tehama.    The  decision  says  so. 

Mr.  GREGG.  I  own  a  lot  and  borrow  one  hundred  thodsand  dollars 
to  build  a  house.  The  house  is  built  with  the  money  I  borrow.  Then 
Tou  propose  to  tax  the  house  and  the  thing  that  was  in  existence  before. 
I  object  to  this  amendment  because  it  uses  the  franchises.  It  is  a  false 
quantity  and  will  cause  taxes  to  be  levied  in  San  Francisco  which 
should  be  levied  in  Kern.  I  object  to  taxing  mortgages  and  evidences 
of  debt,  and  solvent  debts,  because  it  is  a  gain  of  false  quantity.  Three 
independent  transactions  that  you  must  tax  to  each  individual  separate. 
I  object  to  excluding  growing  crops  and  taking  property  away  from 
taxation.    I  shall  vote  against  the  amendment.  . 

RKMARES   OF   MB.    HOWARD. 

Mb.  HOWARD.  Mr.  Chairman :  The  gentleman  says  that  a  loan  is 
a  mere  abstraction.  That  is,  if  I  have  one  thousand  dollars  in  gold 
when  the  Assessor  comes,  he  says  that  is  property,  and  I  am  compelled 
to  pay  the  tax  upon  it.  But  if  I  loan  the  one  thousand  dollars  to  my 
friend  from  Kern,  and  have  not  only  the  one  thousand  dollars,  but 
receive  interest  upon  it,  he  says  that  is  an  abstraction.  I  would  like  to 
have  a  good  many  of  those  abstractions.  The  trouble  with  me  is  I  have 
not  got  enough  of  them.  Now,  as  to  the  matter  of  franchises,  the  gen- 
tleman says  that  is  an  abstraction  also.  Well,  as  I  shall  show  presently, 
he  disagrees  with  the  Supreme  Court  of  the  United  States;  and  the 
Supreme  Court  of  the  United  States  unfortunately  does  not  happen  to 
be  equal  in  metaphysics  to  some  gentlemen  on  this  floor.  What  is  a 
franchise?  It  is  a  privilege  for  certain  persons  to  associate  and  by 
associating  make  money,  or  accumulate  property  in  a  particular  man- 
ner, and  the  Supreme  Court  of  the  United  States  has  held  that  a  fran- 
chise is  property,  and  is  liable  to  assessment  for  taxes.  I  refer  to  the 
late  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
The  Delaware  liailroad  Tax,  eighteenth  Wallace,  page  two  hundred  and 
thirty-one.     The  Court  says  : 

"The  State  may  impose  taxes  upon  the  corporation  as  an  entity 
existing  under  its  laws,  as  well  as  upon  the  capital  stock  of  the  corpora- 
tion, or  its  separate  corporate  property.  And  the  manner  in  which  its 
value  shall  oe  assessed,  and  the  rate  of  taxation,  however  arbitrary  or 
capricious,  are  mere  matters  of  legislative  discretion." 

Thus  it  is  perfectly  legitimate,  the  Courts  sa^,  to  tax  a  franchise  and 
also  to  tax  the  property  ;  and  there  is  no  injustice  in  it  because  both  are 
property.  The  franchises  of  mining  corporations  are  taxed  now.  The 
Court  goes  still  further,  and  says: 

"  A  tax  upon  a  conioration  may  be  proportioned  to  the  income 
received,  as  well  as  to  the  value  of  the  franchise  granted  or  the  property 


That  covers  the  whole  question.  Now,  gentlemen  get  up  here  and 
state  propositions  of  law  which  seem  to  me  most  absurd,  because  I  do 
not  find  any  books  supporting  them,  unless  it  may  be  a  contradicted 
decision  which  has  been  contradicted  four  or  five  times  by  the  decision 
of  the  Supreme  Court  of  the  United  States.  The  way  the  advocates 
here  argue  matters  of  law  reminds  me  of  a  definition  once  given  of  law. 
It  waa  said  that  law  was  that  which  was  boldly  asserted  and  plausibly 
maintained.    I  think  some  of  them  have  fallen  upon  that  definition. 

BIliABKS  or  HR.  TKBRT. 

Mb.  terry.  Mr.  Chairman :  The  amendment  offered  by  the  gen- 
tleman from  Sonoma,  Mr.  Moreland,  appears  to  me  to  be  a  simple  solu- 
tion of  the  difficulty  which  we  have  been  wrestling  with  for  several 
days  past.  The  object  is  to  have  all  the  property  of  the  State  taxed 
according  to  its  value;  and  because  of  contradictory  decisions  as  to  what 
is  property,  it  is  necessary  that  we  should  here  define  what  we  mean  b^ 
the  word  property.  It  seems  to  me  that  the  definition  given  here  is 
sufficient  to  cover  the  ground,  and  to  cover  every  species  of  property. 
Now,  the  amendment  proposed  by  the  gentleman  from  Placer,  as  I 
understand  it,  exempts  evidences  of  indebtedness  from  taxation.  What 
is  a  bond  issued  by  the  State  of  California  but  an  evidence  of  debt? 
What  is  a  bond  issued  by  a  county  or  city  of  this  Stale  but  an  evidence 
of  debt?  The  owners  of  these  bonds,  according  to  the  amendment 
offered,  are  not  owners  of  property  at  all,  and  therefore  are  exempt  from 
taxation.  A  man  can  set  himself  down  with  one  hundred  thousand 
dollars  in  the  bonds  of  California,  and  draw  his  interest  annually  from 
the  taxpayers  of  the  State.    He  does  not  own  any  property,  he  only 


owns  bonds,  issued  by  a  perfectly  solvent  debtor,  upon  which  he  regu- 
larly draws  his  interest.  It  seems  to  me  that  anything  which  can  be 
reduced  into  money,  anything  that  has  a  value  in  the  market,  anything 
which  can  pass  in  exchange  between  man  and  man,  is  property,  and 
ought  to  be  taxed. 

JIr.  REYNOLDS.  When  you  bought  these  bonds  and  understood 
you  were  to  pay  two  per  cent,  a  year  taxes  upon  those  bonds,  did  it  not 
mean,  and  did  you  not  compute  two  per  cent,  from  interest  on  those 
bonds  ? 

Mb.  terry.  When  I  bought  those  bonds  I  supposed  X  would  buy 
them  for  Just  as  little  as  I  could.  If  I  thought  it  was  worth  more  than 
the  money  I  invested,  I  Sought. 

Mr.  REYNOLDS.  And  if  you  knew  that  you  had  to  pay  two  per 
cent,  taxes  it  would  be  two  per  cent,  less  on  the  bonds  when  you  bought 
them. 

Mb.  terry.  I  do  not  know  what  it  would  mean.  I  know  that  if  I 
had  one  hundred  thousand  dollars  of  the  bonds  of  the  State  of  Cali- 
fornia, I  should  consider  myself  worth  one  hundred  thousand  dollars  in 
good  property,  and  there  would  be  no  reason  why  I  should  not  be  taxed 
upon  them.  If  a  man  steals  one  of  them,  I  can  get  it  back;  and  for  the 
protection  of  this  property,  or  this  thing  which  is  not  property,  if  you 
please,  it  is  right  that  I  should  pay. 

Mb.  REYNOLDS.  Will  a  bond  that  is  required  to  pay  two  per  cent, 
taxes  bring  as  much  as  one  that  does  not? 

Mb.  TERRY.  I  do  not  know,  and  I  do  not  care.  An  ajre  of  la^ 
does  not  bring  so  much  when  it  is  taxed  higher,  so  that  the  argumentT^ 
as  strong  in  favor  of  exempting  land  as  it  is  in  favor  of  exempting  a 
bond.    It  is  better  property. 

As  to  the  question  of  franchises,  a  gentleman  stated  that  a  franchise 
was  just  the  same  as  a  property  of  a  corporation.  Why,  in  hundreds  of 
instances  the  property  bears  no  relation  to  the  franchise.  Take  the 
case  where  a  man  has  ^ot  a  ferry,  and  an  exclusive  right  to  ferry  people 
across.  His  ferryboat  is  worth  five  hundred  dollars,  and  his  mtnchise 
is  worth  ten  thousand  dollars. 

Mr.  GREGG.  Don't  you  pay  a  license  upon  your  ferry?  Then  you 
are  taxed. 

Mr.  TERRY.  You  are  taxed  upon  the  property,  of  course.  The  real 
value  of  a  thing  is  so  much  money  as  it  will  bring.  It  is  all  property. 
It  is  all  protected  by  the  law,  and  all  ought  to  be  taxed. 

Mb.  TtJLLY.  Would  not  the  franchise  be  valued  in  going  into  insol- 
vency ? 

Mb.  TERRY.  Of  course  it  would.  Take  the  case  of  a  man  who  has 
an  exclusive  franchise  for  a  bridge.  If  it  was  burned  down  or  carried 
away  by  a  flood  he  could  replace  it  for  a  thousand  dollars;  yet  his  fran- 
chise might  be  worth  twenty  thousand  dollars. 

Mb.  HEISKELL.     There  Is  the  Oakland  Ferry  franchise. 

Mb.  TERRY.  Do  your  steamboats  upon  that  ferry  bear  any  sort  of 
proportion  to  the  value  of  the  franchise?  I  suppose  that  money  enough 
is  taken  in  there  every  week  to  build  any  one  of  those  boats;  probably 
a  half  dozen  of  them. 

Mr.  GREGG.  Take  for  instance  the  Call  and  Bulletin  establishmeat. 
The  property  may  be  worth  twenty  thousand  dollars,  and  the  good  will 
worth  one  hundred  and  fifty  thousand  dollars. 

Mr.  TERRY.  It  is  income  derived  from  the  brain,  and  it  may  pro- 
duce a  great  many  thousand  dollars.    We  do  not  tax  that  income. 

Mb.  TOWNSEND.  If  you  own  a  farm  worth  twenty  thousand 
dollars,  and  it  is  mortgaged  for  five  thousand  dollars,  and  you  are 
assessed  for  twenty  thousand  dollars,  don't  you  pay  upon  all  the  prop- 
erty tbereJs  in  existence? 

Mr.  terry.  No,  sir,  I  pay  upon  what  I  have  got.  There  has  been 
a  thousand  millions  of  bonds  issued  by  the  United  States  Government, 
which  is  simply  evidence  of  debt,  and  backed  up  in  property  and  in 
mortgages,  and  still  it  isproperty. 

Mb.  TOWNSEND.  "rhen  if  you  have  to  pay  for  that  property  and 
are  permitted  to  receive  a  credit  on  your  debt,  would  not  that  be  emi- 
nently Just  between  the  parties? 

Mb.  TERRY.  There  is  no  justice  in  it.  Let  every  man  pay  upon 
what  he  has  got. 

Mb.  fOWNSEND.  Does  not  the  State  receive  all  that  it  is  enti- 
tled to? 

Mb.  TERRY.  No.  Every  man  is  equally  protected,  and  the  State 
should  tax  every  man,  no  matter  in  what  shape  the  property  is. 

Mb.  EDGERTON.    You  base  it  upon  protection. 

Mb.  terry.  Upon  what  else  is  it  based?  People  go  into  society 
for  the  purpose  of  protection.  Upon  what  other  principle  do  we  pay 
taxation  except  that  we  have  a  protection  fi>r  our  persons  and  property? 

Mr.  TOWNSEND.     Is  not  the  deed  as  much  value  as  a  mortgage? 

Mr.  terry.     No.    The  deed  represents  the  property. 

Mb.  TOWNSEND.    The  mortgage  takes  the  property. 

Mr.  terry.  The  mortgage  does  not  take  the  property.  It  gives 
you  a  right  to  have  the  property  sold,  and  out  of  the  proceeds  of  the 
sale  to  pay  the  mortgage. 

Mb.  TOWNSEND.  Then  a  man  who  holds  the  land  is  paying  on 
more  than  he  is  worth. 

Mr.  terry.  Call  it  double  taxation,  if  you  please.  You  reduce 
the  rate  of  taxation.  If  I  have  got  a  mortgage  for  ten  thousand  dollars 
on  a  place  that  is  worth  twenty  thousand  dollars,  I  have  got  ten  thou- 
sand dollars  worth  of  property. 

Ma.  TOWNSEND.    But  the  man  is  worth  ten  thousand  dollars. 

Mb.  terry.  I  don't  care  what  the  man  is  worth.  The  man  who 
owns  the  land  gets  the  whole  benefit  of  the  land.  He  has  the  use  of  it. 
What  is  the  difference,  now?  You,  gentlemen,  say,  notes  aro  not  prop- 
erty, yet  it  is  a  promise  to  pay  money.  The  bonds  of  the  State  of  Cali- 
fornia are  promises  to  pay  just  as  much  as  notes  are.  You  say  they  are 
not  property,  but  still  there  is  nobody  here  who  would  not  be  willing  to 
take  any  amount  of  them.    If  I  own  one  hundred  thousand  dollars  in 
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bonds  of  the  City  of  Sacramento,  I  can  go  into  the  Courts  and  force  my 
right,  and  I  am  protected  by  the  law.  fsay  that  i3  the  basis  of  taxation. 
We  pay  for  the  protection  of  the  government  thrown  around  our  persons 
and  our  property ;  that  is  the  only  reason  taxes  are  levied.  Men  have 
gone  into  society  for  that  purpose.  In  a  state  of  nature  every  man 
enforced  his  right  as  he  could,  but  when  he  went  into  society,  it  is  nec- 
essary that  society  should  be  supported.  All  we  get  from  society  is 
protection 


Mb.  RKYKOLDS.    I  would  like  to  ask  one  question  more.    Supposing 

:he  property  in  the  State  was  owned  by  the  citizens  thereof,  and 

each  in  his  own  right,  without  any  debts  or  credit  at  all  in  the  State, 


then  what  would  the  taxable  property  consist  of,  lands,  goods,  and 
money? 

Mb.  TERRY.    Yes. 

Mb.  REYNOLDS.    And  there  would  be  no  evidences  of  debt? 

Me.  TERRY.    Certainly. 

Mb.  REYNOLDS.  If,  on  the  following  day,  commercial  transactions 
should  commence,  and  debts  be  incurred,  and  credits  given,  would  there 
be  any  more  property  to  tax  ? 

Mb.  TERRY.  Yes;  there  would.  I  owe  a  man  five  thousand  dollars, 
and  he  has  got  a  mortgage.  His  remedy  is  not  entirely  against  that 
land.  He  has  got  his  lien  upon  ray  work,  my  labor,  my  ability  to  earn 
money  for  the  years  afterwards. 

Mr.  TOWNSEND.     But  you  are  so  much  poorer. 
«  Mb.  terry.    Ko,  sir;  he  has  got  a  record  of  that;  he  is  not  confined 
to  that  remedy.    He  has  got  everything  else  that  I  have  got,  or  that  I 
may  acquire  afterwards. 

Mb.  STEELE.  And  if  a  thief  should  steal  the  note,  could  you  not 
punish  him? 

Mb.  terry.     Certainly. 

Mb.  EDGERTON.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Camed. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
directed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

The  hour  having  arrived,  the  Convention  took  the  usual  recess  until 
two  o'clock  p.  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  ii.    President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

BEVSmil  AND  TAXATION. 

Mr.  EDGERTON.  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Revenue  and  Taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  to  section 
two. 

SPBICH  OF  KB.   BOLPE. 

Mb.  ROLFE.  Mr.  Chairman:  I  hope  this  last  amendment  offered 
by  the  gentleman  from  Sonoma  will  pass,  not  because  it,meets  my 
peculiar,  views  individually,  because  if  I  had  an  exclusive  right  to  get 
up  a  system  of  taxation  I  am  inclined  to  think  I  would  tax  no  debts, 
solvent  or  otherwise;  but  I  am  satisfied  that  would  not  meet  the  views 
of  the  people,  or  a  large  part  of  the  people,  of  this  State.  Therefore  I 
am  willing  to  compromise  to  a  certain  extent,  and  yield  part  of  my 
views  for  the  purpose  of  deciding  upon  some  general  system  of  taxation. 
But  I  am  opposed  unconditionally  to  this  thing  of  making  deductions, 
or  rebate.  I  look  upon  it  as  introducing  something  into  the  law  in 
which  the  State  has  no  concern  whatever.  I  agree  with  the  gentleman 
from  Sacramento,  Judge  McFarland,  when  be  said  such  a  provision  has 
no  place  in  the  taxation  law.  If  it  be  the  policy  of  this  State  to  compel 
my  creditor,  when  I  go  to  pay  my  debt,  to  deduct  from  the  debt  an 
amount  equal  to  that  which  I  have  paid  for  taxes,  then,  I  say,  let  that 
provision  be  placed  in  some  other  part,  and  not  in  the  tax  law.  It  has 
nothing  to  do  with  taxation  whatever.  Let  it  be  placed  in  that  part 
which  regulates  the  rights  of  debtors  and  creditors. 

Now,  I  will  endeavor  to  illustrate,  in  my  poor  way,  why  I  think  it 
is  unjust  and  unfair  to  make  my  creditor  deduct  anything  from  my 
debt  that  I  owe  him,  in  consequence  of  the  tax  I  have  ntid  for  him. 
For  instance :  I  am  a  lawyer  (though  a  very  poor  one).  But  I  go  into 
a  place  and  begin  to  make  a  living,  provided  1  can  get  a  little  start,  for 
I  have  no  capital,  except  my  efforts,  whatever  they  are  worth.  I  find 
some  one  willing  to  take  the  chances,  and  loan  me  one  thousand  dol- 
lars. I  take  the  money,  and  with  it  purchase  a  law  library,  fit  up  an 
office,  and  go  to  work.  I  have  the  office  and  library.  I  have  control  of 
the  library.  It  is  mine.  That  property  is  mine.  If  my  enemies  come 
and  threaten  to  take  that  property  and  pile  it  into  the  street,  and  set  fire 
to  it,  I  can  appeal  to  the  law  to  protect  me.  I  can  bring  my  complaint 
before  a  magistrate,  and  if  I  can  establish  the  fact  that  my  enemies 
have  threatened  to  destroy  my  property,  I  can  compel  them  to  give 
bonds  to  keep  the  peace  towards  me.  I  can  do  all  that  at  the  expense 
of  the  State.  The  State  is  bound  to  give  me  protection.  And  if  a  thief 
comes  and  steals  my  property,  and  carries  away  my  office  furniture,  I 
appeal  to  the  law  of  the  State,  and  no  matter  what  the  expense  may 
be,  the  State  follows  that  thief,  and  if  he  can  be  found,  he  is  tried,  con- 
victed, and  incarcerated  in  the  State  Prison,  at  an  expense,  it  may  be, 
often  times  the  value  of  the  property  which  he  stole.    The  State  pro- 


tects me  in  that  regard;  and  my  creditor  has  no  more  interest  in  the 
protection  of  that  property  than  any  other  citizen  at  large  has.  Yon 
may  say  he  is  interested  so  far  as  my  ability  to  pay  him  is  concerned, 
but  that  is  only  incidentally. 

Now,  I  say  I  have  had  the  use  of  that  property,  the  State  protects  ta» 
in  the  use  of  it,  and  I  can,  if  my  rights  are  interfered  with,  come  into 
Court  and  ask  the  State  to  vindicate  me  in  my  rights.  That  is  not  the 
rights  of  my  creditor,  but  my  rights.  If  a  man  comes  into  my  office 
and  interferes  with  my  property  there,  it  is  my  right  that  be  interferea 
with,  and  I  can  appeal  to  the  strong  arm  of  the  State  to  protect  me,  and 
the  State  is  bound  to  do  it. 

Now,  then,  I  say  I  am  protected  just  in  proportion  to  the  amoant  of 
property  I  own.  If  I  have  borrowed  ten  thousand  dollars  and  fitted  up 
my  office  with  it,  put  that  amount  of  property  in  it,  then,  I  say  the 
State  protects  me  just  that  much  more.  Now,  when  I  come  to  pay  my 
creditor  at  the  end  of  the  year,  or  at  the  end  of  three  years,  if  I  have 
made  enough  money  to  do  so,  I  say  what  justice  is  there  in  saying  that 
my  creditor  shall  deduct  from  the  amount  I  owe  him,  the  amount  of 
taxes  I  have  paid  on  that  property  for  the  support  of  the  government 
which  protects  me.  I  say  there  is  no  justice  in  it.  I  say  that  if  there 
is  any  justice  in  it  at  all,  it  is  in  not  taxing  the  debt  to  him.  I  would 
much  prefer  to  see  the  debt  go  untaxed,  than  to  make  my  creditor  pay  it. 
To  illustrate  further,  suppose  a  man  owns  a  ferry  franchise.  He  owns  a 
ferry,  and  the  right  to  keep  that  ferry.  This  property  is  worth  some- 
thing; if  he  pays  a  license  it  is  worth  that  much  less,  but  he  owns  a 
ferry  franchise  and  is  going  to  do  business.  °  He  says,  here,  if  I  had  one 
thousand  dollars  I  could  make  money  running  that  ferry.  He  borrows 
the  money  of  his  neighbor — I  do  not  care  whether  it  is  secured  or  not, 
whether  be  gives  security  or  not,  makes  no  difference — he  finds  a  neigh- 
bor who  loans  him  one  thousand  dollars  to  build  a  boat  with,  after  a 
while  be  takes  that  thousand  dollars  and  builds  a  boat,  thereby  enabling 
him  to  go  into  business,  and  the  State  is  bound  to  protect  him  in  that 
property.  If  his  neighbor  comes  and  cuts  the  line  and  takes  off  that  boat 
m  the  night,  he  can  appeal  to  the  strong  arm  of  the  law,  and  the  Govern- 
ment wilffoUow  the  trespasser  and  bring  the  property  back  to  him,  no  mat- 
ter what  the  expense  may  be.  If  any  trespasser  interferes  with  his  righta 
in  the  use  of  that  property,  in  any  way  whatever,  he  can  appeal  to  the 
Courts,  and  the  Courts  are  bound,  if  it  is  proven  that  his  grievances  are 
well  founded,  to  punish  the  trespassers,  and  may  award  him  damages 
— he  may  coUect  money  for  damages  sustained.  Thetr  espass  is  not  com- 
mitted upon  the  man  who  loans  him  the  money — he  is  entirelpr  dis- 
interested; be  has  no  more  interest  than  any  other  man  at  large  m  the 
community.  Of  course  we  are  all  more  or  less  interested  with  individ- 
ual rights,  but  this  is  only  as  part  of  the  community  at  large.  But  the 
man  who  is  directly  interested  in  the  protection  of  that  property  is  the 
man  who  borrowed  the  money  with  which  to  build  a  boat  for  his  own 
use.  Now,  be  runs  a  ferry  upon  borrowed  capital ;  the  Assessor  comes 
along  and  assesses  that  boat  to  him  at  one  thousand  dollars,  and  he  pays 
the  tax  on  it,  as  he  ought  to.  Now,  I  say,  what  justice  is  there,  what 
right  is  there,  when  he  comes  to  pay  bis  creditor  who  has  loaned  him 
this  money,  what  justice  or  right  is  there  in  saying  that  the  creditor 
shall  deduct  from  the  debt,  with  interest  from  the  date  of  payment,  the 
amount  of  taxes  which  he  has  paid  on  that  thousand  ilollars?  I 
am  unable  to  see  any  justice  in  it  at  all. 

A  farmer  may  have  a  tract  of  land  worth  five  thousand  dollars.  He 
has  nothing  else  in  the  world.  He  knows  if  he  had  some  capital  to 
carry  on  business  he  could  make  money.  He  knows  a  neighbor  who  is 
willing  to  loan  him  the  money,  five  thousand,  or  two  thousand,  say.  I 
don't  care  whether  he  takes  a  mortgage  or  not,  because  it  makes  no  dif- 
ference in  the  principle.  His  neighbor  loans  him  two  thousand  dollars. 
With  that  money  he  buys  horses,  and  wagons,  and  plows,  and  other 
farming  tools.  He  has  the  use  of  that  property  on  the  farm,  and  is 
thereby  enabled  to  make  the  farm  pay.  Now,  if  his  rights  in  the  pos- 
session of  that  property — ownership  of  that  property — though  bought 
with  Iwrrowed  money,  arc  interferea  with;  if  one  of  his  neighbors  comes 
in  and  drives  off  his  stock,  and  takes  down  his  fences,  he  can  appeal  to 
the  Courts,  and  the  Courts  will  follow  that  neighb<y;  aud  compel  him  to 
pay  the  amount  of  the  damage.  It  is  not  his  creditor  who  loaned  him 
the  money  who  appeals  to  the  Court.  It  is  not  the  rights  of  the  creditor 
that  have  been  interfered  with;  it  is  his  rights.  Or,  if  an  incendiary 
comes  and  burns  up  his  stacks  of  wheat,  and  kills  his  horses  or  steals 
them,  he  can  appeal  to  the  law,  and,  without  expense  to  himself,  punish 
the  wrongdoers.  It  is  his  right.  The  State  is  bound  to  use  its  best 
endeavors  to  see  justice  done,  though  it  may  cost  ten  times  the  amount 
of  the  property  stolen.  It  is  the  duty  of  the  State  to  do  it;  she  is  bound 
to  do  it.  "Therefore  I  say  that  a  man  should  pay  taxes  in  accordance  with 
the  amount  of  protection  he  receives  from  the  Government.  What  justice 
is  there  in  the  case  of  a  man  who  owns  a  five  thousand  dollar  farm,  and 
is  doing  business  on  borrowed  capital,  protected  fully  in  the  possession  of 
his  land  and  improvements,  to  the  value  of  seven  thousand  dollars  iu 
all — ^what  justice  is  there  in  saying  that  when  he  goes  to  pay  his  creditor 
the  creditor  shall  deduct  from  the  amount  that  is  due  him  the  amount 
of  taxes  which  have  been  paid  on  that  two  thousand  dollars?  I  say 
there  is  no  justice  in  it  at  all.  It  is  not  protection  to  the  creditor  which 
the  State  has  afforded  during  this  time;  it  is  tbe  debtor  who  has  had  the 
full  protection  of  the  law.  If  the  creditor,  pays  taxes  on  the  debt,  which 
is  assessed  to  him  as  a  debt,  let  him  pay  it  directly,  because  there  is 
reason  in  that,  and  reasons  against  it,  too.  But  I  am  willing  to  tax 
every  debt  that  exists.  I  am  willing  to  compromise.  But  I  say  make 
no  deduction.  If  I  loan  a  man  two  thousand  dollars  and  he  refuses  to 
pay  me,  I  will  appeal  to  the  law  and  the  law  will  compel  him  to  pay 
me.  I  have  protection,  and  the  debtor  is  protected  in  the  use  of  his 
property.  Therefore,  I  say  in  this  view  I  can  see  no  justice  in  making 
these  deductions,  and  I  hope  this  amendment  of  the  gentleman  from 
Sonoma  will  prevail,  and  assess  everything  that  has  value,  everything 
that  is  properly. 


Digitized  by 


Google 


Dec.  30, 1878. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


869 


8P((CH  OF  MB.  BKLCRKK. 

M*.  BELCHER.  Mr.  Chairman:  We  have  declared  that  taxation 
shall  be  equal  and  uniform.  I  suppose  vre  all  desire  to  see  the  burden 
of  taxation  equal  and  uniform.  But  we  have  great  difficulty  in  devising 
a  scheme  that  will  effect  this  end.  In  comparing  views,  it  seems  that 
while  we  are  all  disposed  to  effect  the  end,  we  are  not  all  agreed  as  to 
how  that  end  can  best  be  effected.  I  suppose  there  is  no  gentleman  here 
who  does  not  wish  to  do  it,  because,  by  a  large  majority  here,  we  have 
declared  that  taxation  shall  be  equal  and  uniform  throughout  this  State. 
Now  what  is  that,  if  it  is  not  that  all  propcrtj-  shall  be  burdoneii  alike, 
and  that  every  man  shall  pay  in  proportion  to  his  ability  to  pay  1  If  it 
be  that  every  man  must  pay  in  proportion  to  the  protection  he  receives 
from  the  Government,  as  suggested  by  the  last  gentleman,  then  you  levy 
taxes  without  reference  to  property.  A  man  may  not  be  worth  a  dollar, 
and  yet  he  can  demand  protection  from  the  Government.  A  man  mav 
have  no  property  in  reality — that  is,  he  may  be  in  debt  for  the  last  dol- 
lar he  has,  so  that  all  bis  property  would  go  to  his  creditors,  he  simply 
managing  it  in  the  interest  of  his  creditors  for  the  time  being,  and  yet 
he  really  be  worth  nothing.  Now,  if  a  man  like  that  is  to  be  assessed  in 
proportion  to  the  protection  he  receives,  then  that  is  one  rule.  But  that 
■3  a  rule  that  goes  independent  of  property.  The  idea  is  that  all  property 
is  to  be  assessed,  and  that  taxation  is  to  rest  upon  property,  and  upon 
property  alone.  During  the  whole  history  of  this  State  we  have  assessed 
men — with  the  simple  exception  now  and  then  of  a  poll  tax  and  succes- 
Mon  tax — for  property,  and  pro)>erty  alone.  And  I  supposed  that  was 
what  we  were  trying  to  do  here,  to  place  the  burden  eventually  upon 
property,  and  property  alone. 

>ow,  sir,  the  proposition  here  is  the  amendment  offered  by  the  gen- 
tleman from  Sonoma.  Several  gentlemen  have  expressed  the  wish  that 
the  proposition  might  be  adopted.  It  seems  to  me  there  are  serious 
objections  to  it.  It  does  not  eSect  the  end  sought,  and  it  is  to  these 
objections  I  propose  to  speak.  As  I  understand  it,  sir,  it  is  that  all 
property  of  every  kind — everything  capable  of  ownership,  or  sold,  shall 
be  subject  to  taxation.  And  then  gentlemen  say  there  shall  he  no 
deductions  from  this.  Whatever  a  man  has  that  he  can  sell,  shall  be 
assessed  at  its  cash  Talue.  Kow,  that  is  not  according  to  the  history 
of  this  State  in  the  first  place.  Go  back  over  the  history  of  this  State 
and  you  will  find  we  have  never  done  that.  I  have  just  looked  at  the 
revenue  law  passed  in  eighteen  hundred  and  fifty-one.  Under  that  law 
solvent  dabts — all  solvent  debts— over  and  above  a  mau's  indebtedness, 
were  assessed.  And  I  have  looked  at  the  law  passed  in  eigliteen 
hundred  and  sixty-one,  by  which  all  a  man's  solvent  debts,  over  and 
above  indebtedness,  were  to  be  assessed.  According  to  the  proposition 
here  by  the  committee,  the  indebtedness  is  to  he  deducted  from  the  sol- 
vent debts.  If  we  go  back  all  through  the  history  of  this  State,  there  is 
nothing  up  to  this  time — I  have  just  now  looked  at  the  revenue  law 
of  eighteen  hundred  and  fifty-one  and  eighteen  hundred  and  sixty- 
one — and  I  say,  if  my  recollection  is  right,  all  through  the  history  of 
the  State,  from  time  to  time,  that  when  solvent  debts  were  assessed  at 
all,  only  the  balance  over  and  above  a  man's  indebtednesss  was  assessed. 
Jfow, why  should  this  not  be  so?  What  reason  is  there  against  it.  The 
gentleman  says  a  man  may  resort  to  the  Courts  for  protection.  That 
may  be  so;  but  go  all  over  this  State, and  in  every  town  and  village  you 
will  find  men  engaged  in  trade  as  well  as  in  the  cities.  The  man  from 
the  country  goes  to  the  city  and  buys  a  bill  of  goods.  He  takes  along, 
perhapa,  money  enough  to  pay  for  half  the  goods,  the  balance  he  gets 
trusted  for.  He  takes  these  things  and  sells  to  the  miners,  receiving 
some  cash,  and  charges  on  his  books  a  portion  of  the  goods.  Now,  be  is 
both  in  debt  and  has  debts  due  him.  Suppose  when  ne  went  into  busi- 
ness be  had  ten  thousand  dollars  to  start  with.  That  money  he  invests 
in  goods  and  goes  in  debt  ten  thousand  dollars.  He  has  sold  goods  on 
trust  until  he  has  ten  thousand  dollars  due  him.  Now,  the  Assessor 
comes  along  and  finds,  say  ten  thousand  dollars  worth  of  goods  in  his 
store  and  assesses  him.  That  is  what  he  is  worth.  That  is  all  the  prop- 
erty he  has.  Why  should  be  be  assessed  for  what  is  due  him,  making  no 
deductions  for  what  he  owes?  Why  should  he  be  compelled  to  pay  on 
thirty  thousand  dollars,  when  he  is  only  worth  ten  thousand  dollars? 
Now,  I  say  why  do  it,  when  we  never  have  done  it  before  ?  All  along 
through  the  history  of  this  State  we  have  deducted  the  amount  of  his 
debts.  Why  not  do  it  now  ?  But  the  proposition  of  the  gentleman 
fiom  Sonoma  says,  he  shall  be  assessed  for  all  goods  he  has,  and  all  the 
credits  he  has,  with  no  deductions  whatever  for  what  he  owes.  I  say 
it  is  not  right.  There  is  no  justice  or  propriety  in  it.  It  is  not  suflicient 
answer  to  say  that  he  may  collect  these  debts  through  the  medium  of 
the  Courts.  He  may  do  it.  If  his  creditors  do  not  pay  him,  he  may 
have  occasion  to  resort  to  the  Courts.  But  you  are  going  to  assess  him 
upon  this  theory  upon  the  property  he  has — the  property  he  has  in 
goods — and  then  on  bis  credits  without  paying  his  debts.  He  should  be 
assessed  on  bis  goods  and  then  upon  his  credits  over  and  above  bis 
debts.  That  is  all  he  has,  and  all  he  ought  to  be  assessed  upon,  unless 
you  change  the  theory  of  taxation,  and  say  that  a  man  shall  oe  assessed 
for  the  protection  the  law  gives  him,  and  not  for  the  property  he  has. 

Take  another  case.  All  that  a  man  has,  all  that  a  corporation  has,  all 
that  anybody  has,  that  is  capable  of  sale  and  deliverer  for  value,  must  be 
asseasea.  The  Hibemia  Savings  Bank  of  San  Francisco  is  a  corporation. 
It  has  deposits  to  the  amount  of  fourteen  million  dollars.  Those  deposits 
are  from  the  poor  men  of  San  Francisco,  mechanics,  laborers,  men  of 
small  means,  men  who  are  unabte  to  use  their  money  profitably,  who 
are  unable  to  loan  it,  and  they  take  it  to  the  bank  to  be  loaned  out,  and 
they  receive  the  interest  at  the  end  of  six  months.  Now,  every  man 
who  goes  and  makes  a  deposit  there  receives  a  passbook.  As  between 
him  and  the  bank,  the  relation  of  debtor  and  creditor  arises.  If  that  be 
true,  when  the  Assessor  comes  around  this  fourteen  million  dollars  must 
be  assessed  to  the  several  depositors  there,  because  it  is  something  of 
value,  and  a  great  deal  of  value.  There  is  something  that  can  be  sold 
and  transferredi 


Ms.  TERRY.  Is  it  not  a  fact  that  money  has  always  been  taxed  from 
the  very  beginning? 

Mb.  BELCHEB.  Tes,  sir.  If  yon  take  the  savings  banks  of  San 
Francisco,  it  is  said  that  there  are  sixty  million  dollars  deposited  there, 
and  these  sixty  million  dollars  must  be  assessed  to  the  small  depositors. 
I  do  not  object  to  the  assessment  of  all  the  property  there  is,  for  I  say 
that  is  the  end  we  all  want  to  efiect.  But  what  follows?  When  yoa 
have  assessed  these  sixty  million  dollars  to  the  small  depositors,  the 
Aasessor  goes  to  the  bank  and  finds  that  the  bank  has  loaned  this  money 
out,  and  lias  mortgages  for  it.  The  banks  owe  it — the  banks  are  not 
worth  anything  themselves — it  is  the  creditors  of  the  banks  who  own 
that  property,  but  the  banks  have  sixty  millron  dollars  in  their  posses- 
sion, ana  it  must  be  assessed  to  them  again.  The  creditors  have  been 
assessed  once  for  this  same  money,  and  now  the  hanks  must  be  assessed. 
Now,  the  bank  pays  the  depositors  the  surplus  interest  which  this  money 
loaned  out  on  mortgages  has  earned,  so  that  when  the  creditor  is  assessed 
once,  and  the  bank  is  assessed  again,  then  all  these  poor  people  have  U> 
pay  the  second  tax  on  their  money,  which  they  cannot  afford.  You 
effect  just  this  end. 

Gentlemen  say  it  is  the  protection  they  receive  that  they  are  assessed 
for,  because  they  are  proteoted.  In  a  certain  sense  they  are.  They  have 
the  benefit  of  the  law.  If  you  have  a  deposit  in  a  savings  bank,  and 
the  bank  refuses  to  return  it  to  you,  the  law  will  compel  the  bank  to 
pay  you.  But  is  that  any  reason  why  this  money  should  be  assessed 
once  in  the  hands  of  the  depositors,  and  again  in  the  hands  of  the  bank, 
thus  taking  two  taxes  out  of  the  depositor?  That  is  precisely  the  end 
which  this  amendment  purposes  to  effect.  And  there  are  at  feast  sixty 
millions  of  dollars  that  will  be  reached  and  doubly  taxed  in  this  way 
if  you  adopt  this  proposition.  I  say  it  is  simply  wrong.  It  is  unjust. 
It  IS  enough  if  men  are  assessed  once  for  what  they  are  worth,  for  what 
they  have.  I  do  believe,  sir,  in  making  deductions.  I  do  believe  that 
a  man  who  is  in  debt  should  be  assessed  for  only  what  he  is  worth,  and 
not  on  what  he  owes.  Property  must  be  assessed,  because  government 
must  have  revenue.  You  cannot  say,  if  I  am  a  farmer  worth  ten 
thousand  dollars,  that  you  niaj'  assess  me  for  so  much  of  the  farm  aa  I 
may  own,  over  and  above  the  mortgage,  because,  perhaps,  I  have  given 
the  mortgage  to  somebody  in  New  York,  or  somebody  in  Europe.  My 
property  must  he  assessed  at  what  it  is  worth,  because  the  government 
must  have  revenue.  It  is  a  right  you  have  to  assess  property.  But  it 
is  not  right,  after  you  have  assessed  my  property,  after  I  have  paid  taxes 
upon  all  the  property  I  have,  for  all  I  am  in  fact  worth  or  have  of  value, 
to  assess  me  on  anything  else. 

Now,  sir,  the  proposition  here  is  to  assess  my  farm  for  what  it  is 
worth.  And  if  I  owe  to  the  bank  half  or  three  quarters  of  its  value, 
you  are  going  to  assess  it  again  to  the  bank.  And  if  you  allow  business 
to  be  done  as  it  has  been  done,  you  allow  them  to  put  a  provision  in  the 
mortgage  that  I  shall  pay  that  tax  too.  What  right  have  you  to  assess 
me  once,  twice,  or  three  times  what  I  am  worth.  It  is  wrong.  You 
have  a  right  to  make  me  pay  on  what  I  am  worth,  but  there  your  right 
ends.  It  is  idle  to  talk  about  the  increased  value  of  property  by  assess- 
ing these  things,  and  the  consequent  cutting  down  of^  the  tax  rate. 

The  gentleman  from  Sonoma  says  when  a  man  has  a  note,  he  has 
something  of  value.  So  he  has,  in  a  certain  sense ;  but  because  he  has 
a  note  he  adds  no  property  to  the  property  of  the  State.  If  I  am  worth 
fifty  thousand  dollars  to-day,  and  give  a  note  for  twenty-five  thousand 
dollars — half  of  what  I  am  worth — it  does  not  add  any  property  to  the 
State.  It  does  not  increase  the  property  at  all.  Take  a  case  which  has 
been  cited  here  many  times:  Suppose  all  the  property  in  the  State  wore 
owned  by  one  man,  to  the  value  of  one  million  dollars;  one  man  has 
the  whole  of  it.  Now,  sir,  suppose  ho  sells  to  B,  and  takes  a  mortgage 
for  one  million  dollars.  When  it  was  assessed  to  A,  it  was  assessed  at 
one  million  dollars.  When  it  was  sold  to  B,  a  mortgage  was  given  for 
one  million  dollars.  Now,  we  haven't  two  million  dollars  worth  of 
property;  you  have  only  the  same  one  million  dollars  worth.  It  is  all 
the  property  there  was  before  the  note  was  given ;  it  is  all  the  property 
there  is  after  the  transfer.    You  don't  make  property  by  giving  notes. 

Suppose,  as  suggested  here,  that  a  man  has  a  horse  worth  one  hundred 
dollars,  and  sells  it  and  takes  a  note  for  the  amount;  you  have  not 
increased  the  aggregate  value — there  is  one  horse  left,  and  that  is  all 
there  is.  If  the  second  man  sells  the  horse  to  a  third  party,  and  takes 
a  note,  you  haven't  got  three  hundred  dollars  worth  of^  property.  You 
don't  make  property  by  selling  it.  In  a  certain  sense  you  may  have 
the  right  to  the  protection  of  the  law  in  the  possession  of  these  things. 
Each  man  who  holds  a  note  may  rfesort  to  the  Courts  for  the  collection 
of  the  money,  but  there  is  no  more  property,  and  so  long  as  the  basis  of 
taxation  is  property  and  not  protection,  you  have  nothing  but  the  horse. 
You  have  the  single  item  of  the  horse  and  that  is  all. 

Now,  sir,  suppose  I  have  bought  Mr.  Wilson's  horse  for  one  hundred 
dollars;  I  give  him  my  note  for  it;  I  am  worth  nothing;  I  may  not 
have  a  dollar,  but  he  is  willing  to  trust  my  expectation  of  making  one 
hundred  dollars  to  pay  him.  The  horse  should  be  assessed  and  the 
horse  only.  There  may  be  a  question  whether  I  should  pay  the  taxes 
on  that  horse  or  whether  he  should  pay  it,  because  he  can  at  any  time 
reclaim  the  horse — but  there  is  not  two  hundred  dollars  woVth  of  prop- 
erty. It  is  a  question  between  him  and  me,  and  not  a  question  that  the 
State  has  anything  to  do  with.  I  say  when  you  carry  out  this  proposi- 
tion, you  are  working  a  wrong.  You  are  assessing  property  once,  twice, 
or  three  times.  You  are  assessing  where  there  is  no  property  to  be 
assessed.  You  are  putting  the  buroen  upon  the  poor.  Gentlemen  sa^ 
here  that  the  rich  ought  to  be  made  to  pay;  so  I  say.  The  difficulty  is 
now  you  are  putting  the  burden  upon  the  poor  man;  the  man  who  is 
least  able  to  stand  it.  Go  all  over  the  State  and  you  will  find  farmers 
in  debt,  mortgages  on  their  farms,  in  debt  with  mortgages  and  without 
mortgages.  Go  all  over  the  State  and  you  will  find  farmers  heavily  in 
debt,  and  they  are  made  to  pay  constantly  once,  twice,  and'  three  times 
on  what  thev  are  worth. 
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We  are  here  to  remedy  this  evil.  It  is  to  relieve  these  poorer  classes 
if  we  can,  from  the  burdens  which  oppress  them,  instead  of  making  the 
burden  to  bear  still  more  heavily  upon  them.  There  are  men  all  over 
the  State  who  are  paying  taxes  on  what  they  do  not  own. 

Mb.  terry.  By  increasing  the  aggregate  amount  of  property  on 
the  assessment  roll  you  decrease  the  tax  rate  accordingly. 

Mb.  belcher.  Yes,  sir;  the  man  who  has  no  debts,  simply  has 
property,  gets  the  benefit  of  it.  Suppose  the  assessment  roll  m  this 
State  foota  up  one  million  dollars.  It  I  have  one  hundred  thousand 
dollars'  worth  of  property,  and  am  not  in  debt,  if  you  can  increase  the 
assessment  roll  to  one  million  five  hundred  thousand  dollars,  you  will 
reduce  the  per  cent.  I  have  to  pay,  and  that  will  be  a  benefit  to  me. 
But  the  man  who  is  in  debt,  and  has  to  pay  on  more  than  he  is  worth ; 
who  has  one  hundred  thousand  dollars'  worth  of  proi>erty  and  owes 
fifty  thousand  dollars,  and  has  to  pay  upon  one  hundred  ttiousand  dollars, 
will  pay  on  more  than  he  is  worth.  I  am  benefited,  because  my  prop- 
erty IS  clear,  and  I  pay  only  on  what  I  am  worth ;  but  the  extra  burden 
falls  upon  the  man  who  is  in  debt;  you  still  make  him  pay  on  all  his 
property.  The  burden  is  still  upon  the  poorer  classes.  It  is  the  wealthy 
class  of  men  who  are  the  least  sufferers. 

I  object  to  another  proposition  in  the  report  of  the  committee  as  well. 
They  say,  and  I  suppose  this  bod}[  will  agree  to  it,  that  growing  crops 
should  be  exempt.  Now,  sir,  I  think  not.  I  think  growing  crops  should 
not  be  exempt  by  a  constitutional  provision.  SupiK-se  they  are  to  be 
exempt,  for  what  reason?  Why,  gentlemen  say  the  crop  may  turn  out 
to  be  nothing.  That  may  be.  You  come  to  the  people  on  the  first  of 
Mareh  and  find  a  crop  growing,  see  the  field,  but  there  may  be  no  crop 
harvested  from  it;  therefore,  gentlemen  say  it  should  be  exempt.  Not 
that  you  should  not  consider  it  with  the  land,  but  arbitrarily  exempt  it 
by  constitutional  provision.  Why,  sir,  when  the  Assessor  comes  around, 
he  can  take  no  account  of  the  growing  crop,  with  this  provision  in  the 
Constitution.  What  will  be  the  effect.  I  have  a  section  of  land  of  a 
certain  quality,  and  you  have  a  section  of  land  adjoining  of  the  same 
quality,  and  the  land  that  you  have  and  the  land  that  f  have  should 
be  assessed  equally,  it  may  be  ten  dollars  an  acre.  Now  suppose  I 
have  planted  my  land  at  an  expense  of  three  dollars  an  acre.  Sup- 
pose I  have  put  in  a  crop  of  wheat,  expending  so  many  dollars  an  acre. 
I  have  put  that  much  money  into  the  land,  say  four  dollars  an  acre. 
The  first  of  March  comes,  and  the  land  will  sell  under  the  hammer  for 
all  I  have  put  into  it.  I  can  find  a  purchaser  any  time  who  will  give 
me  all  I  have  put  into  it.  It  is  a  growing  crop.  Now,  why  say  in  the 
Constitution  that  I  shall  not  pay  on  this  three  or  four  dollars  an  acre  I 
have  put  into  the  land,  that  is  there  to  be  seen,  that  may  be  sold,  that 
anylxxly  will  take,  that  adds  to  the  value  of  the  land.  Why  say  in  the 
Constitution  I  shall  not  pay  anything  for  that,  while  if  you  have  the 
same  amount  of  monej^  invested  in  any  other  industiT  you  will  be  com- 
pelled to  pay  taxes  on  it.  I  might  lease  a  piece  of  land  and  put  in  a 
crop  on  it.  I  own  no  land,  but  I  have  a  crop  |;rowing.  The  Assessor 
comes  to  me  and  finds  my  crop  growing,  whicn  is  worth  money,  which 
I  can  sell  or  mortgage,  and  I  say,  my  property  is  exempt  under  the 
Constitution.  It  is  exempt.  The  man  who  owns  the  land  and  has 
money  borrowed  on  it,  pays  two  taxes,  or  on  twice  as  much  as  he  is 
worth,  while  I,  with  my  valuable  crop,  in  which  I  have  invested  my 
money,  am  exempt  from  taxation.  I  say  it  works  a  wrong,  because  you 
allow  me  to  have  my  money  invested  there  with  no  taxes  to  pay  on  it. 

Take  the  case  of  Dr.  Glenn,  of  Colusa  County,  where  he  has  under 
cultivation  thousands  of  acres.  He  has  tenants  cultivating  the  land, 
and  he  takes  one  fourth  of  the  crop,  without  putting  in  a  crop.  The 
money  is  invested  in  the  crop  until  harvest  The  Assessor  comes  along, 
but  he  cannot  as-sess  anything  there,  though  it  may  be  worth  thousands 
and  thousands  of  dollars,  and  the  land  must  be  assessed  as  if  it  was  not 
cultivated  land,  for  you  must  assess  the  land  without  reference  to  the 
crop  that  is  on  it. 

Mb.  STEELE.    The  man  pays  taxes  on  his  seed  wheat,  tools,  etc. 

Mr.  BELCHER.  The  assessment  comes  on  the  first  of  Mareh.  I 
know  that  crops  sometimes  fail,  but  I  know,  too' that  they  do  not  always 
fail.  In  this  great  country  we  have,  we  raise  good  crops  nearly  all  the 
time,  though  they  are  sometimes  short.  In  a  Winter  like  this,  in  this 
cold  weather,  cattle  are  dying  upon  the  plains;  sheep  are  dying,  too. 
Property  fails.  The  flood  comes  along  and  destroys  one  man's  property. 
We  have  big  fires.  A  fire  comes  and  bums  up  the  bam  or  the  house. 
But  that  does  not  meet  the  question.  Here  in  this  county,  with  one 
hundred  and  fifty  miles  of  territory,  with  farms  scattered  all  over  the 
valley,  are  you  to  say  there  shall  be  no  assessment  at  all,  no  reference 
whatever  to  the  growing  crop  when  the  Assessor  comes  around?  Will 
you  say  that  all  property  shall  be  taxed  except  that,  and  that  taxes  shall 
be  equal  and  uniform  throughout  the  State? 

Now,  sir,  I  have  a  thousand  acres  of  land,  with  a  growing  crop  on  it 
which  cost  me,  say  five  dollars  an  acre.  I  have  the  crop  in  on  the  first 
of  March.  I  would  have  expended  five  thousand  dollars  in  putting  in 
that  crop.  The  land  is  worth  ten  thousand  dollars,  and  the  five  thou- 
sand dollars  I  put  into  the  soil  brings  the  whole  up  to  fifteen  thousand 
dollars,  whiqh  I  am  worth  on  the  first  day  of  March.     Now,  sir,  you 

Sropose  to  say  that  the  Assessor  shall  assess  me  only  for  ten  thousand 
ollars,  because  I  put  my  money  in  that  crop  that  is  growing;  because, 
perebance,  it  may  turn  out  no  harvest.  Why  say  so  1  Why  say  there 
may  be  no  harvest,  and  therefore  this  five  thousand  dollars  which  I  have 
put  into  that  crop  shall  not  be  taxed?  What  reason  is  there  for  it,  if 
you  are  going  to  say  that  everything  that  has  a  value,  everything  else, 
shall  be  assessed  1  Why  say  that  this  growing  crop  shall  go  free,  when 
it  can  be  sold  as  cows  and  horses  and  sheep  can  be  sold  7  I  can  go  to  the 
banks  and  mortgage  this  crop,  and  raise  money  on  it.  Why  exempt  it 
from  taxation  ? 

Now,  sir,  I  do  not  believe  in  taxing  growing  crops  in  view  of  the 
harvest  But  I  do  believe  if  I  have  put  five  thousand  dollars  into  my 
land,  in  putting  in  a  crop,  that  it  adds  to  the  value  of  my  farm,  and  in 


that  form  should  be  considered  and  assessed.  The  very  moment  I  have 
planted  my  land,  and  put  one  thousand  or  three  thousand  in  it,  I  can 
sell  it  for  so  much  more  money.  If  I  am  worth  three  thousand  dollars 
more,  why  should  I  not  be  taxed  ?  A  man  should  pay  taxes  on  what  he 
is  worth,  and  not  bn  what  he  has  not.  You  should  not  let  anybody  go 
free,  nor  should  you  demand  more  of  any  man  than  he  is  able  to  pay. 
Let  us  make  the  burden  as  equal  as  we  can. 

Now,  I  prefer  this  second  proposition,  reported  by  the  committee,  to 
the  proposition  submitted  by  the  gentleman  from  Sonoma.  I  do  not 
believe  his  will  work.  This  does  not  meet  my  view  exactly,  but  it  is 
much  more  easy  to  criticise  than  to  reme<ly.  Much  easier  to  pull  down 
than  to  build  up.  There  is  great  difficulty  in  making  a  system  of  taxa- 
tion satisfactory  to  ourselves. 

Mb.  BOLFK.  Could  not  the  Legislature,  under  our  present  Constitu- 
tion, adopt  the  same  system  which  you  advocate,  without  changing  the 
Constitution  at  all? 

Mb.  BELCHER.  The  Legislature  baa  unlimited  power,  if  we  don't 
restrict  them.  It  has  been  legislating  in  this  State  upon  the  subject  It 
is  true  that  the  Supreme  Court  has  declared  that  debts  are  not  property 
within  the  meaning  of  the  Constitution,  and  hence  were  not  subject  to 
taxation.  But  there  is  no  difficulty  now  in  the  Legislature  doing  what 
I  am  proposing,  that  is,  to  equalize  the  burden  of  taxation  between  the 
debtor  and  the  creditor.  This  system  must  not  be  a  cast-iron  system, 
because  there  may  be  something  in  it  that  won't  work.  If  you  are 
going  to  take  the  system  proposed,  that  all  things  shall  be  taxed,  and 
that  all  things  that  have  any  value  are  property;  that  whatever  a  man 
has  that  is  valuable,  that  may  be  sold,  shall  be  assessed  to  him  without 
discount  or  reduction,  that  will  be  an  iron  rule,  and  one  which  it  seems 
to  me  will  bear  heavily  upon  the  people.  It  would  bear  heavily  now 
and  in  the  future.  We  want  a  system  that  will  come  as  nearly  as  pos- 
sible making  the  burdens  of  taxation  upon  men  in  proportion  to  their 
ability  to  bear  them.  I  say  that  a  man  who  is  worth  one  hundred  thoa- 
sand  dollars  should  pay  ten  times  as  much  as  the  man  who  is  worth  ten 
thousand  dollars,  and  the  man  who  is  worth  ten  thousand  dollars 
should  pay  ten  times  as  much  as  the  man  who  is  worth  one  thousand 
dollars.  I  say  that  the  proposition  reported  by  the  committee  is  better 
than  those  which  are  ofiered  as  substitutes,  and  I  am  opposed  to  them. 
If  something  better  cannot  be  devised  I  am  for  it.  Other  propositions 
may  follow  which  will  work  better.  A  proposition  which  says  assess 
everything  you  can  find  that  has  value,  credits  included,  witlyut  mak- 
ing any  deductions,  con  work  only  mischief. 

SPIKCH  or  MB.  SWING. 

Mb.  swing.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Sonoma,  not  because  I  am  in  favor  of 
putting  in  restrictions  or  making  any  declarations  in  the  Constitution, or 
of  affecting  the  right  in  any  way  of  the  Legislature  to  regulate  the  matter 
of  taxation.  I  believe  now, as  I  believed  when  this  first  section  wasup, 
that  what  we  want  is  a  system  of  taxation  that  can  be  made  to  conform 
to  exigencies  as  they  arise.  We  don't  know  what  is  the  best  system  of 
taxation.  We  can  only  find  out  by  trial.  And  when  we  have  tried  a 
system,  if  it  is  satisfactory ;  if  it  makes  the  burden  of  taxation  fall  where 
it  should  fall,  we  want  to  keep  it.  But  if  it  is  pernicious;  if  it  does  not 
meet  the  end  which  is  sought  to  be  arrived  at,  we  want  to  reserve  the 
power  to  change  it.  But  I  am  in  favor  of  this  section,  because  it  says 
that  taxation  shall  be  equal  and  uniform.  I  am  willing  to  take  ¥.,  and 
leave  it  to  be  construed  hereafter.  We  have  hod  a  trial  of  that  first  sec- 
tion, and  I  believe  there  has  never  been  a  case,  whether  overruled  or 
not,  which  has  decided  that  under  that  system  mortgages  could  not  be 
taxed.  Under  that  system  I  believe  there  has  been  a  vast  amount  of 
property  in  this  Stale  which  has  been  paying  no  portion  of  the  taxes. 
Therefore,  I  am  in  favor  of  this  amendment,  because  it  will  give  a  con- 
struction to  the  words  "e<jual  and  uniform,"  and  I  think  it  will  make 
these  words  of  sorae'hieaning.  I  believe  the  oAly  remuneration  which 
the  State  gives  to  the  taxpayer  is  the  protection  which  he  receives.  I 
believe  that  is  the  only  dinerence  between  taxation  and  robbery.  It  is 
taking  the  property  of  another  against  his  will,  forcibly,  with  the  inten- 
tion of  appropriating  it  to  their  own  use.  And  I  believe  there  is  no  other 
difference  between  taxation  and  robbery  than  the  security  which  the 
State  affords  the  taxpayer.  Now,  if  that  is  the  difference,  then  I  say 
that  they  should  be  given  themselves  the  right  that  every  taxpayer 
should  pay  in  proportion  to  the  security  he  receives;  not  in  proportion 
to  the  amount  of  land  he  owns,  merely ;  not  in  proportion  to  the  amount 
of  horses  he  owns,  but  he  should  pay  in  proportion  to  the  security  he 
receives.    Now,  taxation  should  be  equal  and  uniform. 

Now,  there  have  been  some  illustrations  given  here  to  show  that  by 
taxing  notes  you  thereby  make  double  taxation.  Now  take  this  instance : 
Suppose  I  own  a  horse.  I  sell  the  horse  to  General  Mansfield  and  take 
his  note  for  it  He  sells  the  horse  to  Mr.  Reddy,  and  takes  his  note  for 
it  Those  notes  are  running  yet,  not  having  been  paid.  Well,  General 
Mansfield  has  the  right  to  enforce  the  collection  of  that  note  and  take 
back  the  horse.  I  have  a  right  to  enforce  the  collection  of  my  note  and 
take  back  the  horse.  During  that  time  I  have  had  protection  in  my 
note,  and  General  Mansfield  has  had  protection  in  bis  note,  and  Hr. 
Reddy  has  been  protected  during  that  time  in  his  horse.  We  ha^e  bad 
equal  protection,  equal  security.  These  notes  have  to  be  collected.  We 
have  each  bad  equal  security.  We  stand  in  the  same  position  that  we 
did  before.  Who  has  paid  for  that  security  ?  Mr.  Reddy  has  paid  for 
it  General  Mansfield  and  myself  have  not  paid  a  single  cent  There 
is  that  illustration  carried  to  its  legitimate  end.  Do  you  call  that  equal 
and  uniform?  Now,  if  the  horse  was  worth  one  hundred  dollars,  and 
the  rate  is  three  dollars,  then  Mr.  Reddy  would  have  paid  it,  and  we 
would  have  paid  nothing.  If  you  bad  taxed  the  notes,  Mr.  Reddy 
would  have  paid  one  dollar,  I  one  dollar,  and  General  Mansfield  one 
dollar.  Isn't  that  nearer  equality  and  uniformity  than  to  compel  one 
man  to  pay  it  all? 
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There  has  been  another  illustration  given  here :  Suppose  that  all  the 
property  in  the  State  is  worth  a  million  dollars.  That  is  all  the  property 
there  is.  Suppose  I  own  it  all.  (That  is  hardly  possible.)  Suppose  I 
sell  that  property  to  Mr.  Beddy,  and  take  a  mortgage  upon  the  property. 
The  properly  has  got  to  pay,  and  we  two  are  the  only  taxpayers  in  the 
community.  Now,  I  require  protection  for  my  mortgage;  I  require  the 
right  to  enforce  the  collection  of  it  through  the  Courts.  I  can  enforce  it 
by  taking  back  the  property.  Now,  under  the  system  which  the  gentle^ 
man  advocates,  while  I  have  protection  for  my  mortgage,  and  can  take 
back  (he  property,  he  has  to  pay  for  the  entire  amount  of  security,  and 
I  pay  nothing  for  the  protection  I  receive.  Is  that  justice?  Is  that  equal 
and  uniform  taxation  ?  On  the  contrary,  should  not  each  one  of  us  pay 
our  share,  because  we  each  one  had  equal  security  during  that  time? 

I  want  a  low  rate  of  taxation,  and  for  different  reasons.  I  would 
rather  incorporate  into  the  Constitution  a  clause  that  not  more  than  one 
cent  on  the  dollar  should  ever  be  levied  in  this  Slate  than  to  incorporate 
any  other  kind  of  provision.  Find  more  property,  but  expend  less 
money.  I  want  a  low  rate  of  taxes,  because  a  low  rate  will  euoourage 
property  to  come  to  this  State ;  it  will  encourage  capital  to  come  to  the 
btate.  A  business  man  in  the  £ast,  with  a  million  dollars,  is  desirous  of 
inv^ing  in  some  mining  property  here,  or  buying  a  ranch,  or  a  water 
ditch  in  this  State.  The  nrst  question  he  will  ask  is  in  regard  to  the 
rate  of  taxation.  If  he  finds  the  rate  is  two  and  a  half  per  cent,  he  says, 
at  once,  that  is  too  much.  He  prefers  to  invest  less,  and  pay  less  taxes, 
in  the  East.  He  finds  also  that  he  has  to  pay  taxes  on  the  enterprise  in 
which  he  invests,  that  the  burden  resia  upon  the  very  enterprise  in 
which  he  desires  to  invest.     He  don't  come  here. 

Again,  if  you  tax  notes  and  mortgages  it  discourages  the  loaning  of 
money,  the  holdiug  of  money,  and  the  dealing  in  money,  notes,  bonds, 
etc,  and  encourages  the  investment  of  capital  in  permanent  property. 
It  reduces  the  rate  of  taxation  upon  real  and  personal  property,  thereby 
encouraging  the  investment  in  that  direction.  Now  I  am  not  in  favor 
of  encouraRing  enterprise  for  the  benefit  »f  the  poor  man,  or  for  the 
benefit  of  the  rich  man.  But  I  am  in  favor  of  doing  things  which  will 
give  employment  to  laborers  aud  decrease  crime,  and  decrease  the 
expenses  of  government,  and  which  will  bring  happiness  to  this  country, 
where  there  is  now  sorrow,  distress,  and  starvation.  I  am  in  favor  of  a 
provision  that  will  encourage  the  investment  of  capital  in  enterprises 
which  wHl  give  employment  to  those  who  need  employment. 

Again,  I  am  in  favor  of  exempting  growing  crops.  And  the  reason  is 
this,  that  you  cannot  properly  assess  growing  cro|>s.  The  Assessor  starts 
oat  on  his  mission  of  destruction  about  (he  first  of  March,  and  he  goes  to 
A  and  assesses  him.  His  wheat  is  just  coming  out  of  the  ground  and  his 
com,  perhaps,  is  not  yet  planted.  He  assesses  the  wheat,  and  puts  the 
com  at  the  same  figure  as  tho  wheat,  for  a  small  amount.  He  goes  on 
his  round  and  reaches  B  along  about  the  last  of  June,  or  the  last  of  May, 
and  his  crop  by  that  time  is  matured.  It  is  in  good  condition.  It  is  no 
better  than  A's,  which  was  assessed  on  the  first  of  March,  but  he  pays 
ten  times  as  much  taxes  on  it  as  A  pays  on  his. 

Again,  I  am  in  favor  of  exempting  growing  crops,  because  I  am  in 
favor  of  encouraging  that  kind  of  employment.  Not  because  I  want  to 
help  the  farmer,  because  I  do  not  care  any  more  for  the  farmer  than  I 
do  for  the  lawyer,  or  the  doctor,  but  because  I  want  to  encourage  that 
kind  of  enterprise.  Why?  Because  it  gives  employment  to  more  men 
and  brings  happiness  to  more  households.  And  I  am  in  favor  of  it 
because,  if  growing  crops  are  exempt,  it  will  encourage  men  to  engage  in 
the  cultivation  of  the  soil,  and  discourage  the  holding  of  idle  laud. 

SPKECH    or    HE.    EDQKBTOK. 

Ma.  £DG£RTON.  Mr.  Chairman :  A  gentleman  started  out  on  Sat- 
urday in  a  very  clear  and  forcible  speech  upon  this  subject,  basing  his 
opinion  that  solvent  debts  ought  to  be  taxed,  upon  the  principle  of  pro- 
tection. To-day  the  distinguished  gentleman  from  San  Joaquin  argues 
that  theory  before  the  committee.  Now,  sir,  I  deny  that  that  is  a  fair 
principle  upon  which  to  base  any  system.  To  carry  it  out  to  its  logical 
conclusion,  suppose  the  theory  of  protection  comes  up  in  Hiis  way :  if 
the  maker  of  a  note  refuses  to  pay,  the  holder  of  the  note  can  enforce  his 
demand  through  the  Courts;  that  is,  he  can  enforce  his  right,  and  there 
the  theory  of  protection  ends.  If  it  isstolen,hecan  invoke  the  authority 
of  the  State  to  punish  the  thief.  Suppose  a  man  publishes  a  libel  on  my 
friend  from  San  Joaquin?  He  has  his  action  at  law ;  he  has  his  remedy; 
he  invokes  the  judicial  and  executive  power  of  the  State  to  redress  the 
wrong.  The  cases  are  precisely  analogous.  He  can  resort  to  criminal 
prosecution,  the  same  as  he  can  if  a  man  steals  a  promissory  note. 
Sow,  then,  why  not  tax  the  other  men  for  the  protection  they  receive 
against  criminals,  as  well  as  the  holderof  a  solventdebt?  It  is  no  more 
than  right,  if  it  be  true  that  protection  is  the  proper  basis  of  a  system  of 
taxation.    I  deny  it.    What  is  that  theory? 

Mb.  terry.    The  protection  you  receive  from  the  government. 

Mb.  EDGERTON.  The  burden  of  government  should  be  placed  upon 
values — actual  wealth — and  not  upon  a  conclusion  of  law,  for  that  is  all 
under  heaven  that  a  promissory  note  is — a  mere  conclusion  of  law,  a 
mere  deduction  of  law,  that  the  person  holding  it  has  the  right  to  recover 
whatever  property  is  mentioned  in  it.  Now,  a  good  deal  has  been  said 
here,  when  an  important  subject  is  under  discussion,  about  the  people, 
and  gentlemen  upon  every  occasion  invoke  the  people,  and  claim  that 
the  people  have  sent  them  here  from  some  obscure  comer  of  the  State — 
Jackass  Gulch,  or  somewhere  else.  I  don't  mean  to  imply  that  the  gen- 
tleman from  Sonoma  came  from  there.  [Laughter.]  If  I  have  read 
the  opinion  of  the  people  aright,  from  what  I  can  gather  by  conversing 
with  them,  and  by  newspaper  reports,  it  is  that  the  constitutional  tinkers 
do  not  understand  their  trade.  I  say  there  is  no  reliable  evidence  at 
hand  as  to  what  the  desire  of  the  people  of  this  State  is,  as  regards  the 
taxation  of  solvent  debts,  mortgages,  notes,  and  bonds.  Now,  1  have  a 
right  to  assume  that  it  is  the  wish  of  the  people*  that  there  shall  be 
deductions  made  for  what  a  man  owes  from  what  is  owing  to  him. 


Mb.  HEI8KELL.    I  never  heard  of  it  in  my  county. 

Mb.  EDGERTON.  Your  representatives  have  voted  upon  it.  Now, 
sir,  in  eighteen  hundred  and  fifty,  the  Legislature — many  members  of 
which  were  members  of  the  Constitutional  Convention  which  framed 
this  provision  referred  to  by  the  gentleman  from  Sonoma,  who  thinks  the 
Supreme  Court  made  a  very  great  mistake — the  men  who  made  the 
Constitution  under  which  this  decision  was  made,  put  a  provision  of  this 
kind  in  themselves.  The  Act  of  eighteen  hundred  aud  fifty  provides, 
in  defining  personal  property,  that  all  moneys  at  interest  owing  to  the 
person  to  be  taxed  more  than  they  pay  interest  for,  or  other  debts  owing 
to  them  from  solvent  persons  more  than  they  are  indebted,  shall  be  taxed. 
That  was  the  very  first  Act  of  the  people  of  this  State,  through  their 
representatives,  in  eighteen  hundred  and  fifty.  In  eighteen  hundred  and 
fift^-one,  another  Act  was  passed,  providing  that  all  money  at  interest 
owing  to  the  person  to  be  taxed,  more  than  ne  pays  interest  for,  shall  be 
taxed.  In  eighteen  hundred  and  fifty-two,  the  law  was,  that  money  at 
interest,  solvent  debts,  deducting  indebtedness;  and  in  eighteen  hundred 
and  fifty-three,  the  law  provided  that  all  money  loaned  on  interest 
should  be  taxed,  and  no  other  provision  as  to  taxing  the  indebtedness. 
Now,  there  is  one  instance  where  the  people  receded  from  the  position 
suggested  hero  now:  that  solvent  debts  should  boabsolutely  taxed,  with- 
out auy  deductious  whatever,  and  the  next  Legislature  In  the  following 
year  restored  the  old  provision.  The  representatives  had  gone  home, 
and  had  got  the  will  of  their  constituents;  and  they  sent  back  their 
representatives  the  next  Winter  to  restore  the  old  provision :  that  money 
at  interest,  exceeding  indebtedness,  should  be  taxed.  Then,  in  eighteen 
hundred  and  fifty-five  and  eighteen  hundred  and  fifty-six,  and  way 
down  to  eighteen  hundred  and  fifty-seven,  there  was  no  law  passed,  but 
that  general  enactment  covering  the  whole  time.  In  that  year  they 
provided  that  money  on  hand,  or  deposited,  or  invested,  or  money  at 
interest,  secured  by  mortgage  or  otherwise,  and  solvent  debts — no  deduc- 
tions were  made  that  year,  or  until  the  Legislature  again  met  in  eigh- 
teen hundred  and  sixty-sixty-one,  when  they  enacted  a  new  revenue 
law,  which  was  enforced  as  a  general  system  until  the  Codes  came  in. 
That  provided  for  taxing  solvent  debts  in  excess  of  indebtedness. 

Now,  I  undertake  to  say,  backed  by  indisputable  authority,  that  it  is 
the  will  of  the  people  of  this  State,  as  expressed  in  their  laws  over  and 
over  again,  that  solvent  debts  should  be  taxed,  but  that  there  should  be 
deducted  therefrom  the  indebtedness  owing  to  other  persons.  Now  that 
rule,  I  undertake  to  say,  never  would  have  been  changed  if  it  had  not 
been  for  the  rule  laid  down  in  this  case  reported  in  the  thirty-fourth 
California,  in  eighteen  hundred  and  sixty -eight.  In  that  case  the  Court 
held  that  solvent  debts  were  property  within  the  meaning  of  the  Con- 
stitution, and  they  further  held  that  it  was  incompetent  for  the  Legisla- 
ture to  exempt  any  property  from  taxation,  though  in  another  case  they 
held  directly  the  other  way,  and  made  the  question  squarely  presented. 
Afterwards  the  people,  through  their  Legislature,  sought  to  elude  even 
that  stringent  iron  rule  of  law  laid  down  in  that  case,  and  the  Legisla- 
ture of  eighteen  hundred  and  sixty-nine  passed  a  law  in  express  terms 
to  prevent  double  taxation,  and  the  people  of  this  State  enacted  that  law 
for  the  express  purpose  of  exempting  mortgages  from  taxation,  and  I 
think  my  friend  from  San  Francisco,  Mr.  Wilson,  was  one  of  the  counsel 
in  that  case — ^The  People  vs.  Eddy — in  the  Supreme  Court,  a  case  grow- 
ing out  of  the  statute.  Now,  sir,  that  is  the  history  of  the  legislation  on 
that  subject. 

Now  I  would  like  to  call  attention  to  this  proposition  now  before  the 
Convention.  In  the  first  place  I  would  like  to  ask  the  author  what  he 
means  when  he  says  "franchisee  of  corporations." 

Mb.  MORELAND.     The  privileges  thtey  exercise. 

Mb.  EDGERTON.  Well,  that  applies  to  mining  corporations,  incor- 
porated for  the  development  of  mines.  They  are  assessed  perhaps  two, 
three,  four,  or  ten  thousand  dollars,  to  try  an  experiment,  to  see  whether 
they  can  develop  and  bring  to  light  millions  of  aoUars,  which  will  result 
in  adding  a  large  volume  of  taxable  property  to  the  tax  rolls.  They  are 
to  be  taxed,  under  this  provision,  for  that  privilege. 

Mb.  TERRY.    Taxed  according  to  their  value. 

Mb.  EDGERTON.    How  are  you  going  to  estimate  the  value? 

Mb.  ROLFE.    I  can  tell  you  what  a  franchise  is. 

Mb.  EDGERTON.  I  didn't  ask  you.  Now,  sir,  this  provision  pro- 
vides that  notes,  evidences  of  indebtedness,  and  solvent  debts  shall  be 
subject  to  taxation.  Now,  take  that  class  of  savings  banks,  such  as  the 
Sacramento  Savings  Bank ;  they  have  in  that  bank  five  or  six  million 
dollars ;  Mr.  Freeman,  the  attorney  of  that  bank,  is  here.  For  the  pur- 
poses of  illustration,  say  it  has  five  million  dollars.  I  believe  the  great 
bulk  of  that  money  belongs  to  poor  people — wash-women  and  men  who 
work  by  the  day — it  don't  belong  to  lawyers,  and  merchants,  and  rich 
men,  sir.  Now,  if  I  understand  the  proposition — the  result  of  this  pro- 
position— one  of  these  persons  goes  to  tlie  Sacramento  Bank  with  five 
Hundred  dollars,  the  accumulation,  perhaps,  of  two  years'  labor,  and 
they  issue  to  him  a  passbook.  It  is  an  evidence  of  indebtedness  between 
the  depositor  and  the  bank.  The  bank  is  simply  organized  as  an  agent 
for  the  purpose  of  loaning  out  money,  the  accumulations  of  this  class  of 
depositors,  and  the  interest  is  turned  over  to  them  after  deducting  the 
expenses  of  the  bank.  Now,  the  bank  is  an  independent  person  before 
the  law.  It  is  a  person  just  as  much  as  a  depositor.  It  loans  out  this 
money  again,  secured  by  mortgage.  Now,  according  to  this  provision, 
as  I  understand  it,  you  tax  the  person  with  the  passbook  for  the  five 
hundred  dollars,  and  then  tax  the  bank  on  the  mortgage  for  five  hun- 
dred dollars,  which  amounts  to  a  dear  case  of  double  taxation.  The 
party  who  owns  the  passbook  pays  one  tax  and  the  bank  pays  another 
tax  on  it.  Now  there  is  a  double  tax  on  all  the  money  deposited  in  that 
bank  in  the  same  way.  Somebody  ought  to  pay  the  tax,  but  this  is  a 
proposition  to  make  the  same  persons  pay  taxes  twice.  In  addition  to 
that  there  is  a  tax  upon  the  franchise  of  the  bank,  according  to  the 
phraseology  of  this  provision.    I  say  it  is  preposterous. 

Now,  as  to  this  question  of  growing  crops.    It  seems  to  be  a  very  ill 
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devised  system  that  taxes  the  land,  and  then  the  house,  and  then  the 
fences,  and  then  the  barn,  and  then  taxes  the  growing  crops — all  in  sep- 
arate columns.  But  I  understand  thissystem  grew  up  from  this  state  of 
things:  in  early  days  the  land  was  supposed  to  belong  to  the  govern- 
ment, and  this  system  of  taxing  improvements  has  grown  up  because 
of  that,  as  the  improvements  were  the  only  things  they  could  get  at. 
They  taxed  improvements  on  possessory  claims.  That  was  the  onl^ 
way  to  get  any  revenue.  But  where  titles  are  settled,  it  seems  ridi- 
culous to  multiply  subjects  in  this  way.  It  ought  to  go  on  as  real  estate. 
In  older  States,  land  is  listed  at  its  value,  and  everything  from  the  cen- 
ter of  the  earth  to  the  sky  is  land,  and  everything  raised  on  it  is  land. 
It  is  listed  once,  and  that  list  remains  for  ten  years,  and  the  tax  is  based 
upon  it.  In  some  of  the  States  it  is  listed  once  in  live  years.  It  seems 
to  me  that  values  have  become  permanent  and  settled  enough  now  in 
this  State  to  permit  of  that  kind  of  taxation.  It  is  wrong  to  multiply 
these  subjects  in  this  way.  Now,  sir,  I  am  opposed  in  toto  to  any  tax 
of  any  kind  on  any  crop.  I  am  not  opposed  to  it  for  the  benefit  of  the 
poorer  classes,  but  for  the  benefit  of  that  portion  of  the  community  that 
develop  the  resources  of  the  country;  that  develop  farms;  that  develop 
manufactures;  that  makes  real,  sul»tantial  property,  which  is  subject  to 
taxation. 

Now,  sir,  my  friend  from  Los  Angeles,  General  Howard,  the  other 
day  read  the  case  of  The  People  vs.  The  Hibernia  Bank,  and  he  com- 
mented on  Judge  Wallace's  opinion  in  relation  to  the  feasibility  of  tax- 
ing solvent  debts,  even  under  the  old  Constitution,  lie  says  in  that 
case  that  a  tax  on  a  mortgage  must  be  paid  eventually,  not  by  the 
creditor,  but  by  the  debtor.  And,  sir,  I  undertake  to  say  that  no  syslein 
of  taxing  these  conclusions  of  law  can  be  devised  which  will  not  cast  the 
harden  of  the  tax  upon  the  borrower,  the  ones  who  are  aiding  in  devel- 
oping the  country. 

Mr.  MORELAND.  I  ask  the  gentleman  if  he  has  not  reported  a  sec- 
tion to  prevent  this.  I  will  read  section  six :  "  Every  contract  hereafter 
made,  by  which  a  debtor  is  obligated  to  pay  any  tax  or  assessment  on 
money  loaned,  or  on  any  mortage,  deed  of  trust,  or  other  lien,  shall,  as 
to  any  interest  specified  therein,  and  as  to  such  tax  or  assessment,  be 
null  and  void." 

Mb.  EDGERTON.  The  gentleman  from  Sonoma  has  a  fund  of  sar- 
casm in  his  speech,  and  a  funny  look  on  his  face,  and  I  suppose  he  is 
ready  to  criticise  the  grammar  for  my  benefit.  As  to  the  obscurity  of 
this  report,  the  gentleman  from  El  Dorado  complained  about  that  the 
other  aay.  Mr.  Chairman,  this  Convention  imposed  upon  the  Commit- 
tee on  Revenue  and  Taxation  a  very  arduous  task,  to  present  something 
for  a  basis  of  action  for  this  Convention.  But  they  did  not  impose  upon 
the  committee  the  impossible  task  of  furnishing  these  gentlemen  with 
comprehension  and  ideas.  As  a  gentleman  once  said  of  another,  you 
could  not  get  a  joke  into  his  head  without  performing  a  surgical  opera- 
tion upon  him.  Now,  I  do  not  propose  to  undertake  a  surgical  operation 
on  my  friend  Lnrkin. 

Mb.  MORELAND.  I  ask  the  gentleman  if  he  did  not  admit  that  he 
did  not  understand  this  section,  and  ask  to  have  it  stricken  out. 

Mb.  EDGERTON.  No,  sir,  the  gentleman  has  gone  wrong  again.  It 
is  very  difficult  to  make  the  gentleman  understand  anything.  Now,  as 
to  this  section  two,  I  expressly  stated  that  this  report  expressed  the  sense 
of  a  majorily  of  the  committee.  It  is  not  my  report.  There  is  a  good 
deal  in  it  I  like,  and  a  great  many  things  I  do  not  indorse,  and  do  not 
want  to  go  into  the  Constitution. 

Mb.  HOWARD,  of  lios  Angeles.  Which  member  of  the  committee  is 
responsible  for  the  grammar? 

Ma.  EDGERTON.  The  gentleman  from  Los  Angeles,  and  the  Chair- 
man of  the  Committee  on  Corporations,  have  occupied  so  much  time 
here  on  the  question  of  corporations,  that  they  have  demoralized  the 
whole  Convention  on  the  question  of  grammar. ' 

Mr.  HOWARD.  I  supposed  the  grammar  of  the  report  was  the 
grammar  of  the  Chairman. 

Mr.  EDGERTON.  I  have  no  doubt— I  would  be  willing  to  father  it. 
We  paid  no  special  attention  to  the  grammar,  but  I  challenge  any  gen- 
tleman to  point  out  any  difficulty  with  the  grammar. 

Now,  the  difficulty  encountered  by  the  Supreme  Court  in  this  Hibernia 
bank  case,  was  that  it  was  found  to  be  utterly  impossible  to  make  a  cor- 
rect assessment  on  these  solvent  debts  that  would  be  equal  and  uniform 
on  other  kinds  of  property.  It  seems  to  me  that  is  unanswerable.  Now, 
as  to  the  (question  of  policy.  Why,  there  are  men  in  San  Francisco  who 
own  millions  of  money  and  bonds,  and  when  the  time  comes  round,  they 
send  it  right  over  to  Virginia  City,  and  avoid  taxation.  They  would  be 
out  of  the  jurisdiction  of  this  State.  There  is  the  case  cited  by  General 
Howard 

Mb.  terry.  They  decided,  in  that  case,  that  the  ownership  followed 
the  residence  of  the  owner. 

Mb.  EDO  ERTON.    Senator  Jones  lives  in  Nevada. 

Mr.  HOWARD,  of  Los  Angeles.  Suppose  a  man  in  this  State  owns 
bonds,  and  lives  here 

Mr.  EDGERTON.  Here  is  a  thing  I  want  to  call  your  attention  to. 
I  say  this  provision  of  Mr.  Moreland's  will  have  a  tendency  to  make  a 
race  of  shifts,  a  race  of  t^rbrids.  That  has  always  been  the  result  of 
attempting  to  subject  this  kind  of  property  to  taxation,  and  men  seem 
to  settle  down  to  think  it  is  all  right  as  far  as  the  taxation  of  these 
things  are  concerned,  to  manufacture  debts,  and  get  rid  of  taxation  in 
that  way,  or  to  send  money  out  of  the  State.  I  wish  to  read  a  few  lines 
from  the  report  of  the  New  York  Commissioners,  on  this  subjectof  taxa- 
tion. They  say,  in  short,  that  under  such  a  system  there  is  hardly  an 
assessment  roll  that  does  not  work  or  tell  lies.  That  was  the  fact  in  this 
State  up  to  the  time  that  S'dvent  debts  were  declared  not  to  be  taxable. 
The  best  way  to  reach  correct  conclusions,  it  seems  to  me,  is  to  take 
experience  as  our  guide  and  test.  Now,  the  Legislature  of  the  State  of 
New  York  passed  a  law  authorizing  the  Governor  to  appoint  a  commis- 
sion to  investigate  this  whole  question,  and  present  some  plan  to  the 


Legislature  of  the  State.  Among  the  men  on  that  commission  was  Mr. 
Wells,  a  man  of  very  large  experience,  and  for  many  years  connected 
with  the  revenue  department  of  the  government.  He  is  recognized 
everywhere  as  high  authority  upon  this  subject  Now,  the  gentlemen 
read  a  few  extracts  from  this  report,  such  as  suited  their  views,  but  why 
did  they  not  go  further?  Why  didn't  they  say  that  the  commission 
reported  against  the  taxation  of  personal  property  in  any  form — any  per- 
sonal property  whatever.    I  read  from  the  report,  page  sixteen : 

"  Within  the  last  few  years,  moreover,  such  changes  have  been  made 
in  the  tax  systems  of  several  of  the  States  contiguous  to  New  York, 
either  by  special  enactments,  variations  of  the  methods  of  valuation 
and  assessing  of  property,  or  a  diminished  necessity  for  the  raising  of 
revenue,  as  to  place  New  York  relatively  at  great  disadvantage,  and 
urgently  call  for  the  adoption  of  measures,  on  the  part  of  the  State, 
which  will  at  once  prevent  the  arrest  of  its  development  and  the  devia- 
tion of  its  legitimate  capital,  population,  aud  enterprise.  Thus,  for 
example,  the  Legislature  of  the  State  of  New  Jersey,  during  the  year 
eighteen  hundred  and  sixty-nine,  exempted,  in  certain  of  the  counties 
and  cities  of  that  State,  which  lie  contiguous  to  New  York,  all  mortgages* 
from  taxation,  by  a  provision  of  law." 

The  report  goes  on  to  show  that  the  State  of  New  Jersey  offered  such 
strong  inducements  that  many  capitalists  were  induced  to  change  their 
residence,  and  invest  their  money  in  New  Jersey,  and  that  the  State  of 
New  York,  by  continuing  its  taxes  on  mortgages  and  bonds,  limited  and 
obstructed  the  flow  of  capital  in  that  channel,  which,  the  report  goes  on 
to  say,  contributes  so  much  to  small  enterprises,  gives  employment  and 
homes  to  the  working  classes  of  our  population,  sod  augments  the 
amount  of  visible  tangible  property  available  for  taxation. 

One  gentleman  said  if  money  leaves  the  State  other  money  will  come 
in  and  take  its  place.  Upon  what  process  he  arrived  at  the  conclusion 
that  if  you  tax  money  out  of  the  State,  the  same  kind  of  taxation  is 
going  to  bring  it  in  again,  I  cannot  understand.  I  would  not  tax  money 
at  ail,  sir;  not  one  cent    Now,  this  report  says  further : 

"  In  forty-three  out  of  the  sixty-five  counties  of  Pennsylvania,  all 
mortgages,  judgments,  recognizances,  or  moneys  owing  upon  articles  of 
agreement  for  the  sale  of  real  estate,  are  exempt  from  all  taxation, except 
for  State  purposes,  while  the  maximum  of  tax  at  present  levied  by  the 
State  upon  this  species  of  property,  in  common  with  all  other  moneys 
loaned  at  interest,  is  only  tnr«e  tenths  of  one  per  cent." 

I  read  further  from  page  seventy-six  of  the  report: 

"On  the  other  hand.  New  Jersey  and  Pennsylvania,  with  a  wiser 
experience,  have,  as  before  shown,  entirely  exempted  mortgages  from 
taxation  over  a  large  part  of  their  territory,  aud  will,  no  doubt,  at  no 
distant  day,  make  the  exemption  universal." 

And  here  occur  paints  to  which  special  attention  should  be  given,  viz.: 
in  both  of  these  States  it  is  represented  to  the  Commissioners  that  the 
dema'nd  for  this  exemption  came  not  in  any  degree  from  the  capitalists, 
but  from  the  small  landholders,  particularly  those  of  the  working  classes ; 
and,  further,  that  the  influence  of  the  exemption  has  been  most  teneficial 
to  the  districts  affected  by  it— so  much  so,  to  use  the  words  of  one  con- 
versant with  the  question,  "  that  if  it  were  possible  to  take  in,  from  an 
eminence,  a  view  of  the  whole  State,  the  counties  in  which  mortgages 
were  exempt  from  taxation  would  be  as  readily  distinguished  from  the 
others  as  would  be  a  field  of  luxuriant  wheat  or'corn  from  a  field  of  scrub 
oak  or  brushwood." 

Now,  sir,  what  is  the  condition  of  things  in  this  State?  There  are 
many  enterprises  that  would  never  be  started,  if  you  load  down  money 
in  this  way.  I  say  the  more  you  load  down  money  with  taxes  the 
dearer  you  make  it  to  those  classes  who  need  it  to  develup  the  State. 
Money  is  the  instrumentality  under  which  the  great  material  resources 
of  the  country  are  brought  out  The  gentleman  from  San  Diego,  Mr. 
Blackmer,  insists  that  the  rate  of  taxation  will  become  less  and  less  as 
you  increase  the  assessment  roll.  That  is  all  true,  but  it  will  never  be 
swelled  by  taxing  solvent  debts.  You  have  to  swell  the  assessment  roll 
by  something  out  of  which  taxes  can  be  paid,  like  actual  wealth — tangi- 
ble things.  I  do  nut  deny  that  a  solvent  debt  is  property  in  a  vulgar 
sense.  It  is  protected.  A  promissory  note  is  protected.  But  look  a 
moment  and  see  whether  there  is  any  actual  wealth.  Suppose  my 
friend  from  San  Joaquin  loans  me  ten  thousand  dollars  on  my  ranch 
worth  twenty  thousand  dollars.  I  apply  to  him  and  he  loans  me  ten 
thousand  dollars  in  gold  notes.  By  some  accident  these  gold  notes  are 
destroyed  out  of  existence.  Now,  that  is  a  matter  between  him  and  me. 
The  land  is  there  worth  twenty  thousand  dollars,  but  there  is  no  money. 

Mb.  TERRY.  My  note  is  secured  by  your  ability  to  make  the 
money. 

Mb.  EDGERTON.'  I  might  f;et  to  be  an  old  man  and  yet  not  mbke 
that  much  money.  There  is  an  illustration  given  by  Justice  McKinstry, 
in  the  Hibernia  Bank  case.    He  says: 

"  Independent  of  other  constitutional  restrictions,  the  State  might  take 
such  portions  of  the  wealth  within  its  borders — the  burden  being  dis- 
tributed with  uniformity — as  the  legislative  department  might  deem 
necessary  for  the  support  or  defense  of  the  government  In  this  respect 
there  would  be  no  limitation,  save  that  resulting  from  moral  considera- 
tions, addressing  themselves  to  the  consciences  of  individual  legislators. 
Supposing — what  would  thus  be  possible  in  theory — that  the  necessities 
of  government  required  a  tax  of  one  hundred  per  cent,  on  all  values,  or, 
what  would  be  the  result  of  such  a  tax,  an  appropriation  of  all  the  prop- 
erty in  the  State,  it  Is  plain  that  the  State  would  receive  no  benefit  from 
evidences  of  debt  due  by  some  of  her  citizens  to  others,  and  payable  out 
of  the  tangible  property  which  the  State  had  already  taken.-  It  is  prop- 
erty in  possession  or  enjoyment,  and  not  merely  in  right,  which  must 
ultimately  pay  every  tax." 

Now,  a  ranch,  if  it  has  value,  is  something  tangible  out  of  which  the 
tax  can  be  collected,  but  a  solvent  debt  has  no  value  independent  of  the 
property  which  it  represents.  That  note  which  the  gentleman  has  is 
worth  just  half  my  ranch.    The  note  can  be  sold;  why?    Not  because 
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it  has  any  value  of  iteelf,  but  because  it  is  backed  up  by  the  property 
out  of  which  it  can  be  paid,  because  it  is  a  representative  of  value,  and 
not  value  itself.  Now,  sir,  for  these  reasons  I  am  opposed  to  the  umeud- 
ment  of  the  gentleman  from  Sonoma. 

Mk.  cross.  Is  land  valuable  in  itself,  or  because  it  is  capable  of 
producinf;  something? 

Mb.  EDGERTON.     Because  it  pniduccs  something. 

Mr.  cross.  Isn't  that  the  reason'  a  note  is  valuable,  because  it  is 
capable  of  producing  something? 

Mr.  EDCiERTON.  No,  sir;  because  you  may  destroy  the  note,  or  it 
may  be  lost,  or  burned  up,  but  the  property  is  there  always.  Destroy 
the  property  and  your  note  is  not  worth  a  snap.  The  property  is  there 
always.  It  is  visible,  tangible.  The  .Assessor  can  see  it,  and  assess  it  in 
proportion  to  its  value. 

Now,  I  am  opposed  to  this.  I  do  not  believe  it  will  satisfy  the  people. 
I  think  gentlemen  are  in  error  when  they  strive  to  establish  their  own 
popularity  by  voting  for  such  measures  as  this.  I  say  the  legislation  of 
this  State  shows  quite  the  reverse.  And  upon  the  grohnds  of  policy  it 
is  wrong. 

Now,  so  far  as  the  taxiag  of  capital  stock  of  corporations  is  concerned, 
I  understand  that  can  be  done  now;  but  the  shares  cannot  be  taxed 
to  the  individual  shareholders  too,  because  that  would  be  double  taxation. 

Now,  a  great  deal  of  the  complaint  has  come  because  of  careless  or 
dishonest  Assessors,  and  because  we  have  not  had  a  State  Board  of  Equal- 
isation with  full  power  to  raise  aud  lower  taxes.  I  think  if  this  Con- 
vention adopts  the  report  of  this  committee,  and  establishes  a  State 
Boctrd  of  Eoualization,  with  full  'power  to  act,  there  will  bo  no  more 
complaint  aoout  the  taxation  of  solvent  debts. 

SFIECH   OF   MR.   TERRT. 

Mr.  terry.  Mr.  Chairman :  I  agree  with  the  gentleman  who  has 
Just  taHen  his  seat,  that  a  great  deal  of  dissatisfaction  has  been  owin^  to 
the  incompetency  and  dishonesty  of  Assessors  in  improperly  asseasmg 
the  value  of  property.  I  say  I  admit  that.  Now,  what  the  opinion  of 
a  majority  of  the  people  of  this  State  may  be  I  do  not  know.  What 
the  people  demana  I  do  not  know.  I  have  never  received  any  instruc- 
tions in  regard  to  what  the  opinion  of  the  people  of  this  State  may 
ha  on  this  subject.  But  I  proposed  to  them  before  I  came  here,  and 
I  propose  now  to  do,  as  far  as  my  action  and  words  can  have  any 
influence,  what,  in  my  opinion,  will  be  for  the  best  interest  of  the  people 
of  the  whole  State.  When  I  have  done  that  I  shall  havedone  my  duty. 
Whether  the  people  shall  approve  of  the  Constitution  when  we  get 
through  with  it  is  their  business  and  not  mine.  I  do  not  propose  to  stop 
lo  inquire  whether  it  is  popular  or  not  popular.  I  propose  to  exercise 
my  best  judgment  as  to  what  is  right,  and  I  do  not  care  whether  it  is 
popular  or  not. 

Mb.  EDGERTON.    I  do  not  propose  to  place  my  views  upon  that 

Mr.  terry.  You  spoke  of  some  gentlemen  from  obscure  corners  of 
the  State. 

Mr.  EDGERTON.    I  didn't  mean  you.     [Laughter.] 

Mr.  terry.  I  propose  to  do  what  is  right.  It  is  for  the  people  to 
aay  whether  they  approve  of  it  or  not.  Now,  the  propositions  of  these 
gentlemen  seem  to  be  two — I  allude  to  the  gentleman  from  Sacra- 
mento and  the  gentleman  from  Yuba— First,  that  evidences  of  indebt- 
edness aie  not  property.  Second,  thatif  they  are  property, it  is  impolitic 
to  tax  them.  A  ^reat  many  people  live  very  comfortable  on  this  kind 
of  property,  and  if  I  had  a  few  thousands  of  these  conclusions  of  law, 
I  could  quit  work  and  live  very  easy.  And  I  should  think  one  hundred 
thousand  dollars  worth  of  bonds  of  the  State  of  California,  or  of  any 
county  in  the  State  of  California  (except  the  county  from  which  Mr. 
Ijirkin  comes),  I  would  consider  it  veiV  tangible  property.  It  would 
furnish  me  with  food  and  lodging,  clothing  and  drink,  and  all  the 
necessaries  aud  luxuries  of  life.  If  I  had  all  these  things  why  should  I 
not  pay  taxes  on  them?  I  could  chan^  it  into  real  estate  to-morrow. 
I  could  buy  land  and  houses,  and  all  kmds  of  property.  It  affords  me 
a  revenue  more  perhaps  than  the  land  would  anord.  Why  should  I 
not  pay  taxes  upon  that  property,  as  well  as  my  neighbor,  who  pays 
upon  his  land  and  house?  Why  should  I  be  allowed  to  invest  one  hun- 
dred thousand  dollars  in  bonds,  and  set  down  and  rent  a  house,  or  board 
at  a  hotel,  and  make  no  contribution  whatever  to  the  support  of  the 
government,  which  protects  me  in  my  personal  property,  while  my 
neighbor  is  compelled  to  pay  taxes  on  everythinf^  he  has.  "There  is  no 
faime^,  or  justice,  or  honesty  in  such  a  proposition. 

Now,  the  gentleman  from  Yuba  contended  that  growing  crops  should 
be  taxed.  That  while  neither  bonds,  nor  notes,  nor  the  interest  which 
they  bear  should  be  taxed 

Mr.  belcher.    I  don't  want  them  exempted. 

Mb.  terry.  But  he  excepts  taxes  upon  bonds  which  produce 
interest — the  notes  that  produce  interest.  Why  the  debt  grows  every 
day  by  interest.  The  growing  crop  is  but  the  interest  which  the  land 
produces.  Why  should  he  insist  upon  taxing  the  interest  which  the 
land  produces,  and  refuse  to  tax  the  interest  which  the  note  produces? 
The  growing  crop  is  simply  the  interest  which  the  land  produces  by 
being  cultivated,  the  interest  of  the  labor  and  capital  expended  on  it.  I 
cannot  understand  it.  The  farmer  pays  taxes  upon  the  land,  tools, 
horses,  cows,  and  the  products  of  the  land  is  the  interest  on  the  labor 
and  capital  expended  in  producing  the  crop.  There  is  no  more  justice 
in  taxing  that  interest  than  there  is  in  taxing  the  interest  on  bonds. 

Now,  my  friend  from  Sacramento  says  that  to  attempt  to  tax  indebted- 
ness in  any  shape  is  to  manufacture  a  nation  of  liars;  that  men  are  not 
honest  enough  to  tell  the  truth  when  you  ask  them  how  much  they 
have  due,  and  when  the  Assessor  comes  around  he  will  meet  men  who 
will  perjure  themselves.  Now,  I  do  not  believe  that  the  majority  of  the 
people  of  this  State  will  perjure  themselves  for  the  purpose  of  escaping 
taxation.  I  don't  believe,  when  the  Assessor  goes  to  a  man  and  asks 
how  many  notes  he  has,  how  many  solvent  debts  he  has,  for  the  purpose 
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of  assessing  him,  that  he  is  going  to  commit  deliberate  perjury.  To  be 
sure,  men  will  sometimes  do  it,  but  I  think  it  will  be  found  to  be  the 
exception,  and  not  the  rule.  The  rule  will  be  that  true  statements  will 
be  given, and  the  roll  will  be  greatly  increased.  I  think  the  other  propo- 
sition, to  deduct  what  a  man  owns  from  what  is  owing  to  him,  would  be 
productive  of  much  greater  abuse,  and  open  a  wider  door  to  fraud  an<l 
peijury. 

Now,  I  think  fairness  and  justice  require  that  every  man  who  owns 
property  in  the  State,  whose  property  is  protected  by  the  laws  of  the 
State,  should  pay  his  fair  proportion  of  taxes  upon  the  value  of  his 
property. 

Mr.  EDGERTON.  Suppose  that  is  go,  should  he  pay  twice?  Would 
you  have  them  pay  twice,  as  the  savings  bank  depositors  would  have  to? 

Mr.  terry.  Certainly  not.  Under  the  law,  as  it  stands  now,  a 
person  who  has  money  must  pay  taxes  upon  it. 

Mr.  EDGERTON.  Is  it  not  double  taxation,  to  tax  the  passbooks 
and  then  the  money  ? 

Mr.  TERRY.    The  money  is  taxed  now. 

Mb.  EDGERTON.  But  they  will  tax  the  passbooks  and  then  go  to 
the  bank  and  tax  the  mortgage.  The  depositor  pays  two  taxes  upon  the 
same  property. 

Mr.  TERRY.  Certainly  not,  because  if  there  is  five  hundred  dollars 
loaned  on  mortgage  it  is  no  longer  in  the  hank.  It  is  taxed  as  indebted- 
ness. The  law  now  provides  that  you  shall  pay  taxes  on  money  in  your 
possession  or  deposited  in  bank.  A  mortgage  or  note  is  another  thing. 
If  bis  five  hundred  dollars  has  been  loaned  on  mortgage  it  is  no  longer 
on  deposit.    It  is  not  double  taxation. 

Mr.  EDGERTON.  The  gentleman  is  mistaken.  In  the  case  of  the 
People  vs.  the  Hibemia  Bank  that  precise  thing  was  double  taxation. 

Mb.  terry.  It  is  no  longer  deposited  if  it  is  loaned.  If  the  money 
has  been  loaned  on  mortgage  it  is  no  longer  on  deposit,  and  is  not  taxed 
as  a  deposit. 

Mb.  EDGERTON.  The  passbooks  represent  the  entire  amount  of 
money  that  is  in  the  bank.  Now,  you  tax  them.  Now,  when  you  come 
to  the'  bank  you  find  that  this  money  has  been  loaned  on  mortgages,  and 
you  tax  the  same  money  again,  or  the  mortgages,  which  is  the  same 
thing. 

Me.  terry.  Certainly  not.  You  tax  the  money  in  the  hands  of 
the  owner  of  the  passbook.  Then  you  tax  the  evidence  of  debt,  whiqti 
the  bank  has;  you  tax  it  as  any  other  evidence  of  debt. 

Mb.  EDGERTON.  That  money  belongs  to  the  depositors— the  Court 
has  said  so. 

Mr.  TERRY.  I  know  the  Supreme  Court  have  said  a  great  many 
things  at  different  times.  I  understand  that  every  dollar  of  money  that 
is  put  into  the  bank  as  a  general  deposit,  belongs  to  the  bank.  The  bank 
may  take  and  loan  that  money — may  take  it  and  use  it  for  an  v  purpose. 
You  have  no  right  to  go  and  demand  it  back  as  you  would  a  special 
deposit;  it  is  the  money  of  the  bank;  the  bank  owes  the  depositor  that 
amount.  They  have  a  right  to  deal  with  it  as  their  own — loan  it  or  pay 
other  depositors  with  it. 

Mr.  belcher.  The  Hibernia  Bank  has  fourteen  million  dollars. 
The  depositors  pay  taxes  on  this  fourteen  million  dollars,  and  the  bank 
pavs  taxes  on  the  same  fourteen  million  dollars. 

Mb.  TERRY.  Aud  suppose  it  is  twice  taxed?  They  loan  it  out  and 
take  the  evidence  of  indebtedness,  and  it  is  their  property.  The  bank 
makes  the  profit  on  it.  They  never  pay  to  the  depositor  the  whole 
amount  of  interest  they  receive.  I  don't  understand  that  any  bank  pays 
anything  of  the  kind.  They  allow  such  a  per  cent,  to  time  depositors. 
I  never  heard  of  a  bank  loaning  money  at  the  same  rate  of  interest  as 
they  pay  their  depositors.  Hera  is  a  bank  with  one  million  dollars,and 
not  paying  a  cent  to  the  support  of  the  government  They  draw  interast, 
and  don't  pay  one  cent  of  taxes.  That  is  suflicient  argument  for  my  side 
of  the  case.  Here  is  an  institution  with  one  million  of  dollars  that  don't 
pay  one  cent  of  taxes  to  the  support  of  government — men  who  have 
occasion  at  every  term  of  Court  to  go  into  Court  and  invoke  the  aid  of 
the  Courts  to  foreclose  mortgages  and  collect  money. 

As  to  this  question  of  franchises,  gentlemen  don't  seem  to  discriminate 
between  a  franchise  that  is  worth  something,  and  oue  that  is  worth 
nothing.  We  do  not  propose  to  tax  a  franchise  at  any  particular  amount, 
but  to  tax  each  franchise  in  proportion  to  its  value.  There  ate  many 
corporations  whose  franchises  are  worth  nothing.  There  are  othei-s 
whose  franchises  Ire  worth  ten  times  the  amount  of  property  they  own. 
Take  a  bridge  company ;  the  value  of  the  franchise  bears  no  proportion 
to  the  price  of  the  bridge.  Take  a  ferry,  the  same  way.  Take  the  case 
of  a  company  with  a  franchise  to  lay  down  city  gas,  with  the  exclusive 
privilege ;  the  value  of  the  property  bears  no  proportion  to  the  value  of 
that  exclusive  privilege.  Take  street  railroads;  what  proportion  do  the 
cars  and  old  horses  and  track  bear  to  the  value  of  the  franchise  and  the 
privilejje  of  collecting  tolls?  They  have  the  exclusive  right  to  lay  down 
tracks  m  certain  streets.  Now,  they  should  all  be  taxed.  Every  man 
should  pay  a  fair  tax  on  what  be  is  worth.  It  may  be  that  there  will  be 
individual  instances  where  there  will  be  double  taxation,  where  men  will 
have  to  pay  twice  on  the  same  property.  If  that  be  the  case,  when  you 
increase  the  volume  of  property  you  decrease  the  rate.  As  the  rule 
stands  now,  the  most  wealthy  men,  and  those  best  able  to  bear  taxation, 
escape  altogether.  This  is  extreme  injustice.  It  is  neither  fair  nor 
honest.  I  hope  that  the  proposition  introduced  by  the  gentleman  from 
Sonoma  will  carry,  and  that  every  person  in  the  State,  who  owns  prop- 
erty of  any  description,  shall  be  called  upon  to  contribute  to  the  support 
of  the  government. 

SPEECH    or   UR.    DCDLEV. 

Mr.  DUDLEY,  of  Solano.  Mr.  Chairman :  If  it  should  happen  that 
this  Convention  should  make  what  I  should  consider  a  great  mistake, 
and  continue  this  system  and  confine  taxation  to  property  values  alone, 
I  should  certainly  be  in  favor  of  the  principle  involved  in  the  propoei- 
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tion  offered  by  tlie  gentleman  from  Sonoma.  But  I  do  not  think  it  is 
possible  for  this  Convention  to  make  a  greater  mistake  than  to  wnfine 
taxation  to  property  jalues.  Under  our  present  system  it  is  often  the 
case  that  parties  are  subject,  to  a  certain  extent,  to  double  taxation. 
Now,  the  system  of  levying  taxes  is  a  system  grown  up  and  confined  to 
the  United  States.  The  old  State  Boards  levied  their  taxes  on  a  differ- 
ent basis  entirely.  It  has  grown  up  in  the  western  country  when  that 
country  was  thinly  settled.  It  was  made  at  a  time  when  there  were  no 
corporations,  few  lenders,  and  few  banks.  When,  in  fact,  all  the  prop- 
erty there  was,  was  risible,  tangible  property.  The  idea  that  taxes 
should  be  based  on  this  basis  alone,  grows  out  of  that  school  of  political 
economy  which  ignores  entirely  the  man  and  considers  wealth  only.  It 
does  not  rest  upon  the  plane  of  judicial  or  political  science. 

It  is  assumed  here  that  the  passbooks  shall  be  subject  to  taxation.  I 
do  not  understand  by  that  construction  that  the  passbook  itself,  which 
is  only  a  certificate  that  the  bank  has  a  certain  sum  of  money,  can  be 
taxed. 

The  gentleman  from  Sacramento  is  very  hostile,  and  afraid  of  an 
income  tax.  lie  rises  to  his  feel,  and  very  generously,  after  discussing 
it  awhile,  moves  to  lay  the  question  on  the  table.  Now,  sir,  the  Assessor 
oomes  to  my  farm  and  assesses  it,  and  assesses  my  plows,  and  harrows, 
and  cultivators.  He  makes  a  list  of  the  furniture  in  the  house  and 
everything  be  can  find,  and  puta  me  under  oath.  He  asks  me  how 
many  hogs,  and  cows,  and  sheep  I  have,  and  if  he  doubta  m^  word  he 
proceeds  to  count  them.  That  is  not  inquisitorial,  there  is  nothing 
inquisitorial  about  that,  but  he  goes  to  the  oanking  bouse  in  town,  and 
asks  the  President  of  the  bank  what  his  income  is,  and  that  is  inquisi- 
torial in  the  extreme.  Now,  sir,  I  cannot  see  wherein  it  is  inquisitorial 
to  ask  a  man  under  oath  what  his  income  is,  any  more  than  to  ask  me 
how  much  stock  and  furniture  I  have.  I  think  the  banks  should  be 
compelled  to  pay  taxes  on  their  income.  I  understand,  sir,  that  you 
can  make  out  a  case  in  theory,  but  when  you  come  to  put  that  theory 
into  practice,  it  does  not  always  prove  correct.  Gentlemen  say  here, 
that  if  you  tax  money  that  it  will  be  simply  added  on  as  intcn-st,  and 
the  borrower  will  have  to  pay  the  tax  in  tlie  end.  Now,  if  it  is  true 
that  the  rate  of  interest  will  be  raised  just  exactly  in  proportion  to  the 
amount  of  taxes  paid,  then  it  would  be  true  also  that  money  loaned 
under  the  rule  of  not  taxing  solventdebts,  that  the  rate  of  interest  would 
decline.  Is  there  a  gentleman  here  who  will  tell  me  when  the  Supreme 
Court  made  their  decision  exempting  that  class  of  property  the  rate  of 
interest  declined?  Did  any  gentleman  who  bad  money  loaned  out 
reduce  the  rate  of  interest,  or  loan  money  at  any  less  rate  than  he  had 
before?  Again,  sir,  it  is  well  known  to  every  gentleman  here  who  had 
occasion  to  oorrow  money  that  the  rate  of  interest  declined  faster  and 
more  in  the  six  years  preceding  that  decision  than  it  has  in  the  six  years 
8ut»equent  to  it,  and  neither  the  gentleman  from  Sacramento  nor  any 
other  gentleman,  can  make  it  plain,  that  there  is  any  danger  of  capital 
fleeing  this  State  because  of  being  compelled  to  pay  its  just  share  of  tax- 
ation, for  there  is  no  place  under  heaven  where  capital  can  earn  as  much 
as  it  can  here. 

When  taxation  is  levied  on  property  values  alone,  it  works  a  very 
great  hardship  and  injustice.  Under  that  system  there  is  a  vast  amount 
of  property  toat  pays  no  taxes,  and  that  puts  an  undue  burden  on  prop- 
erty which  is  due  to  taxation.  I  am  in  favor,  right  here  and  now,  of 
making  these  large  capitalists  contribute  something  for  the  support  of 
the  government,  something  in  proportion  to  their  ability  to  pay.  Small 
property  holders  are  compelled  to  pay  in  excess  of  their  ability  by  reason 
of  the  exemption  of  this  other  class.  I  don't  know  of  any  way  of  com- 
ing at  that  except  by  levying  an  income  lax  ujHin  the  incomes  of  these 
corporations.  If  you  loan  money  upon  the  income  of  borrowed  money, 
that  is  always  something  tangible.  There  is  no  more  difficulty  in  getting 
at  the  income  of  the  Sacramento  Bank,  than  there  is  in  getting  at  the 
number  of  cattle  and  sheep  a  man  has.  There  is  no  difficulty  in  taxing 
incomes.  It  is  not  listed  for  a  direct  tax,  and  as  a  matter  of  course  there 
is  no  double  taxation  about  it.  I  don't  want  the  Convention  to  forget 
the  proposition  I  introduced  the  other  day.  I  propose,  at  the  proiwr 
time,  to  offer  that,  and  I  believe  it  is  the  only  solution  of  this  question. 
I  believe  it  is  the  only  possible  wa^  in  which  you  can  get  this  class  of 

Property  to  contribute,  and  yet  avoid  the  semblance  of  double  taxation, 
am  opposed  to  taxing  growing  crops.  It  is  a  discrimination  against 
the  man  who  cultivates  his  land  and  invests  his  money  in  producing  a 
crop,  and  in  favor  of  the  man  whose  large  tract  of  land  lies  idle  and 
uncultivated.  The  crop  is  the  prospective  income,  the  product  of  this 
investment  of  labor  and  capital.  No  product  should  be  assessed  until  it 
is  matured.  You  might  as  well  tax  the  wool  growing  on  the  sheep's 
back,  because  that  is  something  that  is  growing  and  may  grow  into 
money.  There  would  be  just  as  much  sense  in  going  into  the  orchard 
and  assessing  the  young  fruit  j  and  yet  the  horticulturists  would  not 
think  of  such  a  thing.  The  whole  thing  is  absurd  upon  the  face  of  it. 
There  ought  to  be  no  system  adopted  looking  toward  the  assessment  of 
any  immature  crop,  no  matter  what  that  crop  may  be. 

Mr.  BARRY.  I  move  the  committee  now  rise,  report  progress,  and 
ask  leave  to  sit  again. 

IN  CONVENTION. 

Tbk  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again. 

ADJODBICIIIIIT. 

Mr.  HUE3TIS.    I  move  that  the  Convention  do  now  adjourn. 
Carried. 

And  at  four  o'clock  and  fifteen  minutes  p.  m.,  the  Convention  stood 
adjourned  until  to-morrow  morning,  at  nine  o'clock  and  thirty  minutes. 


^  NINETY-FIFTH    DAY. 

Sacmhinto,  Tuesday,  December  31st,  1878. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u..  President  Hnge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Belcher, 

Bell, 

Biggs, 

Blackmer, 

Boggs, 

Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Chapman, 

Charles, 

Condon, 

Cross, 

Crouch, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estey, 

Evey, 

Filcher, 

Finney, 

Freeman, 

Garvey, 

Gorman, 

Grace, 

Graves, 

Gregg, 

Hale, 

Hall, 

Harrison, 

Harvey, 

Heiskell, 

Barnes, 

Beerstecher, 

Berry, 

Campbell, 

Cowden, 

Davis, 

Dean, 

Dudley,  of  San  Joaquin, 

Estee, 

Farrell, 

Fawcett, 


Herold, 

Prouty, 

Herrington, 

Pulliam, 

Hilbom, 

Reddy, 

Hitchcock, 

Reed, 

Holmes, 

Reynolds, 

Howard,  of  Los  An  geles,  Rhodes, 

Howard,  of  Mariposa, 

Ringgold, 

Huestis, 

Rolfe, 

Hughey, 

Schomp, 

Hunter, 

Shoemaker, 

Inman, 

Shurtleff, 

Johnson, 

Smith,  of  Santa  Clara, 

Jones, 

Smith,of  4th  District, 

Joyce, 

8mith,of  San  Francisco, 

Kelley, 

Soale, 

Kenny, 

Steele, 

Keyes, 

Stevenson, 

Kleine, 

Stuart, 

Lampson, 

Swenson, 

tjarkin. 

Swing, 

Larue, 

Terry, 

Lavigne, 

Thompson, 

Lindow, 

Tinnin, 

Mansfield, 

Townsend, 

Martin,  of  Santa  Cruz, 

Tully, 

McCallum,                ' 

Turner, 

McCumas, 

Tuttle, 

McConnell, 

Vacquerel, 

McCoy, 

Van  Voorhies, 

McFarlaud, 

Walker,  of  Tuolumne, 

Moffat. 

Webster, 

Moreland, 

Weller, 

Nason, 

Wellin, 

Nelson, 

West, 

Neunaber, 

Wickes, 

Noel, 

White, 

O'Donnell, 

Wilson,  of  Tehama, 

Ohleyer, 

Wilson,  of  Ist  District, 

Overton, 

Wyatt, 

Porter, 

Mr.  President. 

ABBIHT. 

Freud, 

Murphy, 
O'SuUivan, 

Glascock, 

Hager, 

Schell, 

Laine, 

Shatter, 

Lewis, 

Stedman, 

Martin,  of  Alameda, 

Sweaaey, 

McNutt, 

Van  Dyke, 

Miller, 

Walker,  of  Marin, 

Mills, 

Waters, 

Morse, 

Winans. 

LKAVR   OF   AB8INCE. 


Leave  of  absence  was  granted  for  five  days  to  Mr.  Dean. 
Indefinite  leave  of  absence  was  granted  to  Messrs.  Morse  and  Martin, 
of  Alameda. 

TBI  JOURNAL. 

Mb.  GORMAN.    I  move  that  the  reading  of  the  Joamal  be  dispensed 
with  and  the  same  approved. 
So  ordered. 

RIVKNCK   AMD   TAXATIOK. 

Mr.  EDGERTON.  I  move  that  the  Convention  do  now  resolve  itself 
into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the  pur- 
pose of  further  considering  the  article  on  Revenue  and  Taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Trk  CHAIRMAN.  The  question  is  on  the  amendment  ofi'ered  by  the 
gentlemen  from  Sonoma,  Mr.  Moreland. 

SPKKCB  or  MR.  CROSS. 

Mr.  CROSS.  Mr.  Chairman:  This  subject  has  been  very  thoroughly 
discussed  here.  In  regard  to  this  amendment  offered  by  the  gentleman 
from  Sonoma,  it  seems  to  me  that  there  is  one  objection  to  it  which  has 
not  been  stated  in  this  Convention.  Now,  sir,  as  I  understand  it,  the 
class  of  people  who  complain  are  of  the  debtor  class ;  they  are  the  ones 
who  complain  of  the  present  system  of  taxation.  Now,  if  the  proposed 
amendment  does  not,  in  some  degree,  relieve  that  class,  then  these  com- 
plaints will  continue.  It  seems  to  me,  sir,  that  the  adoption  of  this  sub- 
stitute will  cause  an  increased  burden  to  fall  upon  the  debtor  class. 
Now,  I  don't  know  whether  I  understand  the  temper  of  the  people  or 
not — the  Chairman  of  the  committee  claims  to  understand  it — and  other 
members  claim  to  understand  the  temper  of  the  people;  but  if  I  under- 
stand this  question,  what  a  majority  of  the  Convention  desire  is  to  relieve 
somewhat  the  burden  of  taxation  from  the  debtor  class,  and,  perhaps, 
from  the  poorer  class.    Gentlemen  have  suggested  that  the  euergy  and 
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enterprise  of  this  State  is  largely  in  the  debtor  class — the  class  of  men 
who  do  business  on  borrowed  money  are  perhaps  the  most  energetic 
class  of  people  in  the  State.  They  are  the  class  of  men  who  bring  labor 
and  capital  together,  and  make  both  productive,  and  that  is  certainlv 
something  to  be  desired  in  the  present  condition  of  the  State,  in  which 
there  is  so  much  capital  and  so  much  labor  unem|)loyed.  Xow,  any 
measure  that  will  sever  these  two  interests  would  be  a  most  unwise 
measure,  and  a  measure  certainly  which  increases  the  burden  of  the 
borrower  must  of  necessity  have  that  result.  Now,  we  have  heard  so 
much  about  fann  mortgages  from  men  who  never  owned  a  farm — in  fact 
a  farm  with  a  mortgage  on  it  has  become  a  nightmare  with  doctors,  and 
laboring  men,  and  men  who  never  owned  a  farm  or  a  mortgage.  These 
gentlemen  who  argue  so  learnedly  about  a  farm  with  a  mortgage  would 
do  well  to  recollect  one  fact.  Now,  for  instance,  Mr.  Dudley  has  a  farm 
worth  thirty  thousand  dollars  (I  believe  that  is  the  standard  price  of 
farms  in  this  Convention),  and  he  wants  to  borrow  len  thousand  dollars 
on  it.  This  provision  requires  him  to  pay  taxes  on  what  his  farm  is 
worth — thirty  thousand  dollars.  When  the  Assessor  comes  to  him  he 
will  assess  it  at  thirty  thousand  dollars'  And  when  he  wants  to  borrow 
ten  thousand  dollars,  these  men  who  make  a  business  of  loaning  money, 
if  a  tax  is  imposed  on  solvent  jjlebts,  will  say  to  him:  "  I  shall  have  to 
increase  the  rate  of  interest  so  as  to  include  the  tax  upon  the  mortgage." 
Now,  sir,  if  that  is  to  be  the  case,  if  the  proposition  of  these  gentlemen 
who  are  familiar  with  the  subjects  of  loans  be  true,  then  the  result  will 
be  this:  the  debtor  must  first  pay  taxes  upon  the  whole  value  of  his 
farm,  and  in  the  next  place  he  must,  indirectly,  pay  taxes  on  the  mort- 
gage, or  money  which  ne  borrows,  and  the  result  will  be  that  this  debtor 
class,  instead  of  being  relieved,  will,  after  the  adoption  of  this  provision, 
be  burdened  with  double  taxation. 

Now,  sir,  another  matter  has  been  lost  sight  of.  All  these  taxes, 
whether  they  are  laid  upon  the  land  or  upon  the  mortgage,  must  come 
out  of  the  produce  of  the  land.  The  mortgage  itself  creates  nothing. 
Money  creates  nothing.  But  when  a  farm  ha*  a  mortage  on  it,  the 
owner  of  the  farm  and  the  owner  of  the  mortgage  divide  the  profits 
of  the  farm.  The  farm  produces  but  one  profit;  but  if  a  man  has 
a  mortgage  on  that  farm,  he  gets  part  of  the  profits  of  the  farm,  and 
the  owner  of  the  farm  gets  what  is  left.  Now,  sir,  if  a  farm  produces 
twenty  thousand  dollars,  and  there  is  a  mortgage,  the  interest  on 
which  is  ten  thousand  dollars  a  year,  the  mortgage  gets  half  the 
profits,  and  the  owner  gets  half.  The  farm  produces  it  all.  It  is  the 
only  thing  that  produces  or  can  produce  anything.  The  note  can 
produce  nothing.  Now,  sir,  since  the  two  receive  the  profits  of  that 
farm,  and  since  the  tWo  divide  the  profits  of  that  farm,  and  since 
the  two  have  to  be  taxed,  it  is  their  farm,  and  since  the  two  have  equal 
protection  from  the  government,  they  ought  to  share  the  burden  of 
expense  alike  between  them,  in  proportion  to  the  interest  that  they 
own.  But  this  provision  proposes  tnat  because  the  profits  of  that 
farm  are  divided  between  them,  that  therefore  they  shall  pay  double 
taxes  upon  it.  That  is  not  right,  sir.  Neither  has  any  method  been 
proposed  by  which  those  men  who  divide  the  profits  shall  divide  the 
expenses  of  government,  except  the  proposition  of  Mr.  Boggs.  It  is  the 
only  provision  which  will  accomplish  this  result.  And,  sir,  the  propo- 
sition of  the  gentleman  from  Sonoma  will  have  the  efi°ect,  instead  of 
relieving  these  poorer  classes,  of  increasing  their  burdens.  I  am  opposed 
to  the  proposition  for  that  reason,  and  I  hope  that  this  Convention  will 
rote  it  down  and  adopt  the  Boggs  proposition. 

8PIECH    OP   MB.    ANDBSW8. 

Mb.  ANDREWS.  Mr.  Chairman :  I  don't  understand  that  the  gen- 
tleman from  Nevada  is  correct  in  his  proposition,  that  all  the  complaint 
concerning  taxation  comes  from  the  debtor  classes.  I  understand  the 
complaint  comes  from  various  classes,  that  those  who  are  able  to  pay 
taxes  are  not  taxed.  I  am  in  hopes  the  amendment  will  pass,  because  I 
believe  it  is  the  only  method  by  which  we  can  reach  and  tax  solvent 
debts.  I  do  not  understand  whether  the  gentleman  who  has  just  taken 
his  seat  has  defined  his  position,  whether  or  not  he  is  in  favor  of  taxing 
solvent  debts. 

Mb.  CROSS.    In  the  way  suggested  in  the  Hale  amendment,  yes,  sir. 

Mr.  ANDREWS.  Do  you.  believe  that  credits,  notes,  mortgages, 
bonds,  etc,  are  property? 

Mb.  cross.  I  believe  that  class  of  indebtedness  should  be  treated 
as  an  interest  in  the  property.  If  you  owe  me  a  solvent  debt  of  two 
thousand  dollars  I  nave  an  interest  in  your  property,  and  when  the 
debt  is  due  I  can  take  out  an  attachment  and  take  that  property. 

Hb.  ANDREWS.  Should  you  not  pay  part  of  the  expenses  of  the 
Government  t  Should  you  not  pay  for  the  protection  you  nave,  and  the 
privilege  you  have  of  taking  out  an  attachment  and  collecting  that 
debt? 

Mb.  cross.    Yes,  sir. 

Mb.  ANDREWS.  The  gentlemen  have  ignored  in  this  argument  a 
very  important  class  in  the  State  of  California,  I  u.ean  the  frugal  class, 
that  class  who  pay  as  they  go.  That  is  a  class  who  are  neither  debtors 
nor  creditors ;  that  is  a  class  who  are  no  expense  to  the  Government. 
That  is  the  class  who  will  be  directly  benefited,  and  should  be  benefited, 
by  the  taxation  of  solvent  debts. 

Mb.  REYNOLDS.  Is  an  evidence  that  some  man  owns  an  interest  in 
some  other  man's  land,  property?  ' 

Mb.  ANDREWS.  I  say  it  is  property,  and  has  been  so  decided  by 
the  highest  Courts  in  the  land. 

Mb.  REYNOLDS.  If  I  have  a  mortgage  on  your  land,  is  that  evi- 
dence property,  or  is  it  merely  an  evidence  that  I  have  an  interest  in 
your  property  ? 

Mb.  ANDREWS.  It  is  property.  The  party  in  possession  of  the 
farm  owns  it  and  has  the  title. 

Mb.  REYNOLDS.  Does  he  own  the  whole  of  it,  or  merely  an  inter- 
e6t  in  it? 


Mb.  ANDREWS.  He  owns  it,  has  the  right  to  sell  it,  subject  to  the 
lien  upon  it.  The  only  right  the  mortgagee  has  is  to  collect  his  money 
when  it  is  due.  The  gentleman  from  Nevada,  and  other  gentlemen 
here,  have  failed  to  come  squarely  up  to  the  proposition.  Are  they  in 
favor  of  taxing  solvent  debts?  Are  you  in  favor  of  taxing  Slate  bonds? 
Are  you  in  favor  of  taxing  county  bonds  and  county  warrants?  The 
gentleman  from  Nevada  says  yes,  by  a  shake  of  the  bead.  Then,  I  say 
he  would  not  accomplish-  it  through  the  Boggs  amendment — that  would 
exempt  them  from  taxation,  if  I  understand  the  amendment.  It 
exempts  all  debts  and  evidences  of  indebtedness.  Are  not  these  war- 
rants money ;  are  they  not  worth  the  amount  for  which  they  call  ?  Are 
they  not  the  best  class  of  investments  that  can  he  had  in  the  State  7  I 
say  if  you  are  going  to  attempt  to  assess  mortgages  and  solvent  debts, 
that  the  amendment  of  the  gentleman  from  Sonoma  is  the  only  method 
by  which  they  can  be  reached. 

Mb.  BIG(<S.    Will  not  the  amendment  be  double  taxation? 

Mb.  ANDREWS.  No,  sir;  not  really  double  taxation.  The  notes 
are  property.  The  gentleman  might  as  well  say  that  the  taxation  oi 
State  and  county  bonds  and  county  warrants  is  double  taxation.  The 
history  of  legislation  in  this  State,  as  cited  by  the  Chainnan  of  the  com- 
mittee, is  in  favor  of  taxing  solvent  debts.  The  only  exceptional 
instance  was  the  Legislature  of  eighteen  hundred  and  sixty-nine  and 
seventy,  and  the  gentleman  says  that  Legislature  represented  the  will 
of  the  people.  I  ask  the  gentleman  if  that  Legislature  was  not  called  a 
recreant  Legislature,  which  did  not  represent  the  will  of  the  people. 
Let  him  look  into  the  history  of  that  Legislature  in  relation  to  the  tax- 
ation of  mortgages.  The  gentleman  knows  the  history  of  that  Legisla- 
ture on  that  question  full  well,  and  I  need  not  rehearse  it.  It  will  bo 
remembered  tnat  the  Bank  of  California  withheld  from  their  depositors 
their  proportion  of  the  money  that  it  cost  to  get  that  legislation  through. 
If  there  is  any  Legislature  that  has  ever  been  marked,  and  derided,  it 
is  that  very  Legislature  in  its  action  on  the  mortgage  tax  question,  and 
the  gentleman  knows  too  that  afterwards  in  the  Courts  the  banks  failed 
to  recover  the  money  from  their  depositors,  which  it  had  cost  to  get  that 
legislation  through.  Then  I  say,  sir,  that  it  is  only  through  the  amend- 
ment proposed  by  the  gentleman  from  Sonoma  that  we  can  reach  this 
desirable  result.  That  is  the  only  way  we  can  reach  solventdebts.  Now, 
in  relation  to  the  assessment  of  banks.  Under  the  present  plan  we  assess 
the  amount  of  money  by  the  statements  of  the  banks,  made  out  at  the 
time  of  the  assessment.  It  is  a  well  known  fact  that  in  the  case  of  some 
of  the  banks  in  this  State,  that  mode  of  procedure  does  not  reach  more 
than  twenty  per  cent,  of  the  money  actually  in  those  banks,  as  shown 
by  their  semi-annual  statement.  It  is  only  through  the  assessment  of 
solvent  debts  that  we  can  get  at  the  actual  amount  of  money  in  these 
banks.  If  the  gentleman  from  Nevada  proposes  to  tax  county  and 
State  bonds,  and  county  warrants,  the  only  way  he  can  reach  them  is 
through  this  Moreland  amendment.  As  I  said,  I  believe  in  the  assess- 
ment of  solvent  debts.  I  believe  they  are  property.  I  believe  it  is  the 
very  kind  of  property  that  should  bear  a  part  of  the  expenses  of  gov- 
ernment. I  say  that  class  of  our  population  alluded  to  W  Mr.  Kt^on 
is  a  very  important  class.  It  is  composed  of  saving,  careful  men,  who 
pay  as  they  go,  and  are  neither  debtors  nor  creditors.  They  always 
pay  their  taxes. 

BXMABKS  OF  HB.  BIDDY. 

Mb.  BEDDY.  Mr.  Chainnan :  I  would  like  to  ask  the  gentleman 
from  Sonoma  some  questions  in  relation  to  this  amendment. 

Mb.  MORELAND.    Certainly. 

Mb.  BEDDY.  It  reads,  "everything  of  value  capable  of  transfer," 
etc.,  shall  be  considered  property.  I  want  to  know  if  it  is  the  intention 
to  tax  corporate  stock  under  that  clause. 

Mb.  MORELAND.  I  think  it  is  the  intention  to  provide  for  it  under 
another  section. 

Mb.  REDDY.  I  will  ask  you  whether  it  would  not  be  taxed  under 
this  provision. 

Mb.  MORELAND.    Not  if  we  make  no  exception. 

Ma.  REDDY.  Then  you  intend  to  tax  the  property,  and  afterwards 
the  representative  of  that  property — the  corporate  stock. 

Mr.  MORELAND.  No,  sir;  we  have  another  section — section  seven- 
teen, of  the  report  of  the  committee — which  covers  that  ground. 

Mr.  REDDY.     Has  that  been  adopted. 

Me.  MORELAND.     We  propose  to  adopt  it. 

Mr.  REDDY.  Why  not  reach  the  matter  through  this  section.  This 
provides  for  taxing  the  corporate  stock  of  the  corporations,  and  also  the 
capital  stock. 

Ma.  MORELAND.    Not  if  we  provide  otherwise. 

Mb.  REDDY.  We  certainly  don't  intend  to  adopt  another  section 
that  will  be  in  conflict  with  this. 

Mr.  MORELAND.    No,  sir;  it  is  a  very  simple  exception. 

Mb.  REDDY.  It  would  bo  very  short.  Why  not  add  it  to  this 
section;  put  an  exception  in  here  before  we  pa^  this  section?  Have 
you  any  objections  to  that? 

Mr.  'MOKELAND.  Yes,  sir;  I  don't  want  it  too  long.  I  want  it  so 
it  can  be  understood.  You  can  provide  for  that  in  another  section.  Read 
section  seventeen,  and  you  will  understand  it. 

Mb.  REDDY.  I  don't  see  that  it  belongs  there  at  all.  It  will  only 
make  this  section  stronger.  It  seems  to  me,  Mr.  Chairman,  that  there  is 
a  detennination  on  the  part  of  many  delegates  here  to  impose  a  tax  of 
this  kind  on  these  corporations.  The  injustice  of  such  a  measure  has 
been  pointed  out,  and  I  hope  that  any  gentleman  having  such  a  tax  in 
view  will  come  out  squarely,  and  not  put  it  in  the  shape  of  a  little  joker 
like  this.  If  it  is  desired  by  this  Convention  to  tax  corporate  property, 
and  then  tax  it  again,  I  hope  they  will  say  so  plainly,  all  the  way 
through.  Here  is  the  proper  place  to  deal  with  this  question.  If  such 
a  tax  is  not  to  be  imposed,  then  this  is  the  proper  place-to  make  the 
exception,  and  unless  it  is  made  here  I  shall  oppose  the  measure. 
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BKMARKS  OF  MB.  LIBUX. 

Mb.  LARUE.  Mr.  Chairman :  I  had  not  intended  to  eay  anything 
on  this  question,  but  I  have  listened  to  the  theories  expressed  by  these 
theoretical  farmers,  and  they  remind  me  of  the  theoretical  farming  in 
newspapers — all  very  nice  on  paper,  but  not  practical.  In  thinking  this 
matter  over,  I  have  had  occasion  to  refer  to  some  old  books  and  receipts. 
In  eighteen  hundred  and  sixty-seven  I  bought  a  tract  of  land,  eight 
hundred  and  forty  acres,  for  ten  dollars  an  acre.  The  following  year  it 
was  assessed  at  six  dollars  an  acre,  which  was  a  fair  valuation.  A!l 
property  guarantees  and  indebtedness  were  assessed  at  that  time.  The 
tax  on  the  land  was  one  hundred  and  twenty-three  dollars  and  forty 
cents.  Subsequent  to  that  time,  so  much  property  had  been  exempted 
that  the  land  was  assessed  at  twenty-seven  dollara  and  6fty  cents  an  acre. 
The  rate  was  one  dollar  and  sixty-seven  cents  on  the  one  hundred  dol- 
lars, and  the  assessment  was  four  and  a  half  times  as  much  as  it  was 
before.  The  rate  of  taxation  has  increased  steadily,  and  the  valuation 
of  our  land  has  increased  until  now  the  tax  is  nearly  three  times  as  much 
as  it  was  then,  and  I  can  account  for  it  no  other  way  than  that  so  much 
property  escapes  taxation.  It  costs  less  to  run  the  government  now  than 
it  did  ten  years  ago.  Our  taxes  are  now  about  fifty  cents  more  on  the 
acre.  Ten  years  ago  it  was  only  assessed  at  six  dollars  an  acre.  I  hope 
the  Convention  will  adopt  this  amendment  of  the  gentleman  from 
Sonoma.  When  we  have  done  that  we  have  done  all  the  Convention 
was  called  for.  The  amendment  of  Mr.  Boggs  leaves  it  as  it  is  now,  and 
I  know  the  people  desire  a  change  in  that  respect. 

SPIKCH   OF   MR.   J0NK3. 

Mb.  JONES.  Mr.  Chairman  :  During  the  course  of  this  amendment 
I  have  not  been  able  to  ascertain  whether  the  friends  of  the  Morelaiid 
amendment  support  it  because  it  is  politic  to  impose  a  double  tax  ujmn 
the  borrower,  or  on  the  ground  that  it  is  not  double  taxation  to  tax  sol- 
vent debts.  Now,  we  do  not  want  to  have  any  uncertainty  upon  that 
point.  It  is  desirable  that  we  shall  proceed  u)x>n  some  distinct  princi- 
ple, either  to  have  one  assessment  uplon  property  pro  rata — apjilyiug  to 
property  in  its  true  sense — or  else  we  should  distinctly  and  intelligently 
proceed  upon  this  basis:  that  it  is  best  to  tax  some  species  of  right, 
under  the  name  of  property,  whereby  we  claim  right  to  a  thing,  the  tax 
upon  each  being  double  taxation. 

Now,  it  seems  to  me  there  is  an  extensive  idea  here — somewhat 
extensive — how  prevalent  I  do  not  know,  because  the  language  of  the 
gentlemen  will  not  enable  me  to  determine,  that  solvent  debts — in  what- 
ever form,  whether  they  be  secured  by  mortgage  or  not,  or  whether  by 
any  other  instrument'or  not,  that  to  tax  those  debts  is  not  double  taxa- 
tion. It  seems  to  roe  that  there  are  many  who  seem  to  have  an  idea 
that  debts  are  property,  in  the  same  sense  as  the  property  which  was 
taxed  last  year  is  property.  I  hold  that  nothing  is  more  certain  than 
that  this  is  a  fallacy,  and  if  the  gentlemen  will  consider  the  very  sec- 
tion which  the  gentleman  has  introduced  here,  it  will  be  evident  that  he 
recognizes  the  fact  in  his  own  mind  that  solvent  debts  are  not  property, 
in  the  same  sense  as  the  present  property,  for  if  they  were,  it  would  not 
require  a  constitutional  enactment  of  this  Convention  to  make  them 
property,  and  that  is  just  the  office  which  this  amendment  proposes,  to 
declare  tliat  certain  things  shall  be  property  for  the  purpose  of  taxation. 

Mb.  MORKLAND.  That  is  not  because  I  did  not  consider  them  prop- 
erty, but  because  the  Supreme  Court  did  not  so  consider  them,  and  I 
wanted  to  define  it. 

Mr.  JONES.  Then  the  gentleman  disagrees  with  the  Supreme  Court, 
and  announces  clearly  that  in  his  opinion  solvent  debts  are  property,  in 
the  same  sense  that  cattle  and  horses  and  land  are  property.  Then  all 
we  have  to  do  to  make  ourselves  rich  is  to  execute  notes  enough,  and 
the  State  will  be  immensely  wealthy.  The  more  we  owe  to  each  other 
the  richer  we  will  be.  If  any  one  can  explain  in  what  manner  any  new 
value  is  created,  it  will  remove  a  ^eat  doubt  from  my  mind.  I  would 
like  to  know  how  to  create  something  out  of  nothing.  You  are  creating 
wealth  by  getting  another  roan's  goods  and  not  paying  for  them. 

Mr.  MORELAND.  I  ask  the  gentleman  if  he  considers  State  bonds 
propertv  ? 

Mb.  Jones,  in  the  sense  in  which  the  word  has  been  used  for  the 
purposes  of  taxation,  tbev  are  not  property.  They  are  a  confession  upon 
the  part  of  the  State  that  the  State  has  got  so  mutsh  property  which 
belongs  to  somebody  else. 

Mb.  MORELAND.    Is  the  gentleman  in  favor  of  taxing  State  bonds? 

Mb.  JONES.  That  is  another  question.  It  does  not  change  the  ques- 
tion as  to  the  word  property.  For  myself  I  distinctly  declare  that  in 
the  scientific  sense  in  which  the  words  are  used,  no  credit  is  property  at 
all,  except  the  mere  value  of  the  paper  it  is  written  upon.  They  are  no 
more  property  than  the  expectation  which  I  may  nave  of  acquiring 
some  property  hereafter,  whether  by  industry  or  donation. 

Mr.  TERQY.  Suppose  a  man  steals  a  note,  does  not  he  commit  grand 
larceny? 

Mb.  JONES.    Yes.  sir. 

Mb.  TERRY.  If  it  is  not  property,  then  he  has  not  stolen  anything. 
If  the  value  is  over  fifty  dollars  he  is  guilty  of  grand  larceny. 

Mb.  JONES.  Yes,  sir;  but  this  does  not  meet  the  question.  The 
gentleman  may  go  round  it,  but  I  am  going  to  meet  the  matter  squarely. 
Now,  what  is  a  promissory  note?  What  does  it  mean?  It  means  that, 
whereas,  I,  Mr.  Jones,  have  received  one  thousand  dollars  cash  from 
Mr.  Wyatt,  and  am  not  able  now  to  pay  him,  I  promise  to  pay  him 
when  I  can,  and  will  pay  interest  in  addition.  That  is  a  strict  and  cor- 
rect definition  of  a  note,  though  not  as  perfect  as  it  might  be.  It  is  a 
certificate  that  so  rouch  money  is  owing  by  the  maker  of  the  note  to  the 
holder.  That  is  what  it  signifies.  If  there  is  any  value  created  by  it,  I 
would  like  to  have  some  gentleman  point  it  out,  for  no  political  econ- 
omist has  ever  yet  succeeded  in  creating  values  in  that  way.  It  is  a 
generally  recognized  idea,  and  a  sound  idea,  that  the  property  of  this 
world  consists  of  the  earth,  its  fruits,  and  the  production  of  labor.    What 


else?  What  else  is  there?  What  else  are  you  going  to  call  wealth?  If 
these  evidences  of  debt  are  property,  they  are  not  tne  product  of  labor, 
nor  the  product  of  nature.  They  are  the  product  of  the  pen,  and  there 
is  no  limit  to  the  amount  of  them  which  can  be  created.  The  conse- 
quence of  such  a  doctrine  as  that,  that  they  are  property  and  part  of  the 
wealth  of  the  State,  is  to  say  that  the  wealth  of  the  State  depends  upon 
the  indebtedness  of  its  citizens.  The  more  they  owe,  the  more  wealth 
the  State  has.  According  to  that  doctrine  the  more  the  people  of  the 
State  are  oppressed,  the  more  prosperous  the  State  will  be,  and  the  larger 
will  be  the  assessment  roll,  and  the  larger  the  amount  that  can  be  col- 
lected for  taxes.  I  say  such  a  doctrine  as  that  is  not  tenable,  and  you 
cannot  evade  it  when  you  adopt  the  idea.  You  are  trying  to  create 
value  out  of  nothing,  and  if  you  can  succeed  in  doing  that  you  will  have 
certainly  found  the  philosopher's  stone.  We  do  not  need  any  phil- 
osopher's stone  in  this  State  when,  by  simply  signing  our  names  we  can 
get  a  million  dollars  where  there  was^ot  a  cent  before. 

As  soon  as  I  borrow  one  thousand  dollars  of  my  neighbor,  as  soon  as 
it  is  delivered  it  is  mine,  not  his.  As  soon  as  I  receive  it  and  give  him 
my  promise  that  I  will  return  it  at  the  end  of  two  months,  or  two 
years,  I  am  the  owner  of  it,  and  he  ceases  to  be  the  owner.  He  does  not 
own  one  cent  of  it.  He  could  not  do  it.  He  has  niy  written  promise 
that  I  will  pay  it,  and  that  is  no  better  iS  law  than  my  verbal  promise, 
and  my  verbal  promise  is  no  better  than  my  implied  promise.  Then 
you  propose  to  tax  it  in  his  hands  when  it  is  in  my  hands.  He  could 
not  get  It  until  it  becomes  due  under  the  agreement.  Then  he  is  entitled 
to  receive  it  again,  and  then  he  has  it  again,  and  I  have  it  not.  But  we 
cannot  both  have  the  one  thousand  dollars  at  the  same  time,  and  it  is 
impossible  to  tax  it  in  the  hands  of  each  one  of  us  without  imposing 
double  taxation,  unless  you  can  create  wealth  by  mere  fiat  power,  aiia 
that  is  what  the  thing  leads  to.  If  it  is  good  policy  for  an  individual 
State  it  ought  to  be  good  policy  for  the  national  government,  and  the 
idea  of  basing  the  national  credit  upon  national  wealth  is  a  fallacy. 
Better  base  it  upon  manuscript  and  pen  and  ink.  That  is  all  you  need  to 
create  wealth.  After  a  little  start  you  get  a  debt  created,  and  soon  you 
are  wealthy. 

We  want  to  proceed  upon  some  principle  or  other.  Either  that  we 
can  tax  actual  wealth,  the  actual  property  of  the  State,  once  and  no 
more,  or  twice  and  no  more,  or  else  that  we  will  tax  a  certain  portion  of 
it  twice,  and  another  portion  once.  It  follows,  of  course,  that  whenever 
the  credits  of  the  State  are  taxed  to  the  creditors,  and  whenever  the 
property  upon  which  these  credits  are  based  are  taxed  to  the  debtors, 
then  there  is  double  taxation.  The  same  value  is  twice  taxed,  and  twice 
one  is  two.  That  is  certainly  a  very  simple  mathematical  statement, 
that  the  property  is  twice  taxed.  All  I  ask  is  that  this  Convention  shall 
understand  clearly  what  they  are  doing.  I  don't  mean  to  imply  that 
any  gentleman  does  not  clearly  understand  it,  but  they  should  have 
some  harmony  of  views,  and  not  proceed  to  do  what  would  be  propriety 
under  one  theory  and  not  upon  another.  It  is  competent  for  the  people 
of  this  State  to  declare  that  anything  shall  be  property.  That  might  be 
extended  to  the  expectations  of  people  who  have  wealthy  relatives  in 
critical  health.  All  these  things  might  be  taxed.  It  would  not  be 
desirable  to  propose  it,  but  I  say  if  you  can  declare  that  these  other 
things  are  property,  you  can,  with  equal  propriety,  declare  anything  to 
be  property.  It  is  in  the  power  of  the  people  of  the  State  to  declare  that 
these  debts  shall  be  taxed.  They  may  declare  that  they  shall  be  taxed 
once  or  twice,  or  three  times,  if  they  see  fit. 

If  this  Convention  should  declare  that  a  credit  shall  be  taxed,  and 
the  property  upon  which  it  is  based,  which  it  represents,  shall  also  be 
taxed,  then  that  is  clearly  double  taxation  upon  that  class  of  property  ; 
then  that  principle  is  established ;  then  it  will  become  a  matter  of  policv, 
and  as  to  the  matter  of  policy,  I  do  not  think  it  is  a  wise  policy  to  Jo 
that,  because  it  is  not  in  accordance  with  the  ideaof  Justice,  or  fairness, or 
equality.  I  think  all  property  should  pay  alike,  as  far  as  possible,  an  ad 
valorem  pro  rata  tax,  for  the  support  of  the  Government.  I  do  not 
think  it  is  just  to  those  who  are  the  better  class;  they  are,  already,  too 
greatly  oppressed,  and  instead  of  giving  them  any  relief  by  the  amend- 
ment of  the  gentteraan  from  Sonoma,  both  taxes  shall  be  laid  upon 
their  shoulders;  they  will  find  the  tax  from  both  the  money  they  bor- 
row, and  the  note  which  is  held  by  their  creditor,  will  be  laid  upon 
them.  The  tax  upon  the  note,  in  the  shape  of  increased  interest,  will 
be  greater,  in  my  judgment,  than  the  actual  tax  itself.  Money  will  be 
less  easy  to  borrow;  the  annoyance  of  the  creditor  will  make  him  less 
desirous  of  loaning  money,  and  he  will  charge  a  little  more  interest,  and 
be  a  little  more  slow  in  loaning.  Even  if  he  imposes  half,  or  two  thirds, 
or  three  quarters  upon  the  debtor,  it  becomes  a  heavy  burden  upon  the 
borrowing  class  of  this  State,  from  which  they  cannot  escape.  I  think 
there  will  be  a  very  great  demand  for  the  renewal  of  notes,  and  I  do  not 
think  they  will  be  renewed.  I  know,  from  observation,  that  the  rate 
of  interest  dropped  down  more  than  one  half  per  cent,  after  the  decision 
of  the  Supreme  Court  in  the  case  of  "  The  People  vs.  the  Hibemia 
Bank,"  it  dropped  down  and  stayed  down.  I  know  there  were  thou- 
sands of  dollars  loaned  at  one  per  cent,  upon  the  express  condition  that 
if  the  man  who  loaned  had  to  pay  the  taxes  it  would  be  one  and  a 
quarter  per  cent.  I  do  not  doubt  that  it  will  be  the  case  again.  There 
is  no  injustice  in  it;  everybody  deals  in  that  way.  Everybody  charges 
for  his  goods  according  to  the  expense  attached  to  their  disposal.  If 
you  tax  credits  the  whole  tax  will  undoubte<lly  fall  upon  the  borrower. 
I  do  not  know,  but  I  believe  that  under  any  system  which  this  Con- 
vention may  devise,  it  will  fall  upon  the  debtor  eventually,  to  a  very 
great  extent. 

The  proposition^  introduced  by  the  gentleman  from  Placer  is  less 
objectionable,  because  there  is  no  double  taxation  imposed.  It  taxes 
the  mortgage  in  the  hands  of  the  creditor,  by  allowing  the  debtor  to 
deduct  the  amount.  As  to  the  strict  fairness'  or  Justness  of  it,  I  don't 
propose  to  speak ;  but  at  any  rate  there  is  but  one  tax  levied,  and  that 
one  the  debtor  is  allowed  to  retain  out  of  his  debt  when  he  pays  it.     I 


Digitized  by 


Google 


Dec.  31, 1878. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


877 


my,  in  point  of  fact,  it  is  far  more  ju3t  than  this  proposition,  which  pro- 
poses to  tax  the  property  itself  and  then  tax  the  representative  of  that 
properly.  I  do  not  consider  the  Boggs  proposition  philosopliically  cor- 
rect, but  I  would  assent  to  it  if  it  seemed  to  meet  the  views  of  this  Con- 
veutioD ;  but  I  will  never  consent  to  .a  proposition  which  proposes  to 
impose  two  taxes  upon  one  portion  of  the  community  and  only  one  tax 
upon  another.  I  know  it  is  a  desirable  thing  to  reach  the  rich  ftian ;  it 
is  desirable  to  make  him  contribute  his  portion  of  the  taxes  to  the  State. 
But  we  will  never  be  able  to  do  it  if  we  continue  to  grope  in  the  dark  as 
we  have  been  doing.  I  do  not  profess  to  be  a  political  economist,  but  I 
can  see  no  way  out  of  the  dilemma  but  by  adopting  an  income  tax — net 
incomes.  That  is  the  only  way  by  which  the  rich  can  be  reached.  Their 
money  will  do  them  no  good  unless  they  invest  it  or  let  somebody  else 
u;e  it.  If  he  retains  it  he  will  have  to  pay  the  taxes  upon  it.  I  say  it 
is  desirable  to  reach  this  class,  and  I  know  of  no  method  by  which  it  can 
-  be  done  effectually  except  by  an  income  tax.  I  would  levy  a  tax  upon 
net  incomes.  In  the  case  of  money  loaned  on  a  note  it  is  all  net  except 
attorneys'  fees.  The  revenues  of  farmers,  merchants,  and  others  are  not 
net.  Oftentimes  there  is  a  loss,  hence  it  would  not  be  just  to  tax  gross 
incomes.  At  something  I  think  it  would  be  desirable,  and  I  would  be 
in  favor  of  exempting  a  certain  amount  of  income.  I  don't  propose  to 
enlarge  upon  that.  Gentlemen  know  just  as  much  as  I  do  about  it.  I 
believe  that  to  be  the  only  way  by  which  you  can  reach  these  large  accu- 
mulations of  capital.  The  objection  is  made  that  there  would  bo  a  great 
deal  of  Iving.  There  is  a  great  deal  of  lying  anyway  aliout  taxes,  and 
the  sroalfer  we  can  make  it  the  more  we  can  commend  our  system  to  the 
consideration  of  the  people.  But  if  this  Convention  undertakes  to  levy 
double  taxation,  they  may  be  sure  that  men  will  lie  about  their  property. 
It  is  human  nature,  and  always  was  and  always  will  be. 

One  other  objection  is  made  to  an  income  tax,  and  that  is  that  it  is  an 
inquisitorial  tax.  Well,  sir,  I  am  not  aware  that  it  is  so.  The  only 
income  tax  with  which  we  have  had  any  experience,  was  that  levied 
during  the  war,  and  to  some  extent  that  was  inquisitorial.  But  I  ask 
you  if  it  is  any  more  inquisitorial  than  the  assessment  will  be  under  the 
section  offere<l  by  the  gentleman  from  Sonoma?  I  say  it  is  not,  for  this 
reason  :  the  Assessor  has  his  book  upon  which  he  must  put  down  every 
species  of  property  he  can  imagine.  I  don't  understand  whether  the 
eentleman  means  to  include  a  contract  to  build  a  bridge,  and  which  may 
be  sold  for  five  hundred  dollars.  I  don't  know  whether  he  means  to 
include  contracts  to  survey  and  dig  canals,  or  something  of  that  kind. 
I  don't  know,  by  the  terms  of  his  amendment,  whether  he  means  to 
include  those  contracts  or  not.  He  might  include  a  contract  to  build  a 
Court  House,  as  such  oontracU  are  transferable,  and  have  value.  Such 
rights  have  value,  and  are  often  transferred  for  large  considerations. 
The  Assessor  comes  round  with  a  book  upon  which  everything  that  can 
be  called  property  in  the  sense  of  the  amendment,  everything  that  can 
be  transferrea,  everything  that  has  value,  must  be  entered.  Have  you 
got  any  land?  Yes,  sir.  How  much?  So  many  acres.  What  is  it 
worth  1  Kot  to  multiply  words,  he  goes  through  the  entire  list,  and  gets 
eTerythine  you  have.  How  much  money,  how  much  scrip,  how  many 
State  bonds,  and  what  the  face  value  of  them  is.  He  wants  to  know 
who  owes  you  any  money,  and  how  much  they  owe  you ;  how  many 
notes;  how  many  chickens  you  have ;  how  many  watches.  If  you  have 
a  family,  bow  many  stoves;  how  many  dishes;  how  much  mrniture, 
and  how  much  it  is  all  worth.  I  don't  object  to  it,  for  it  is  the  only  way 
to  get  at  it;  but  bow  much  less  inouisitorial  is  it  than  an  income  tax? 
Kot  materially  less,  certainly.  All  he  has  got  to  ask  is,  what  were  your 
gross  receipts  during  the  past  year,  and  what  is  your  total  expenses? 
Deduct  one  from  the  other.  I  believe  it  will  not  be  any  more  inquisito- 
rial, and  certainly  it  is  the  most  just  system  that  can  be  adopted.  It 
will  not  hurt  the  poor  man,  the  producer,  but  will  reach  the  rich,  and 
make  them  contribute  their  share  of  the  burdens  of  government. 

THE  PREVIOUS  QDISTIOK. 

Mr.  TULLY.  Mr.  Chairman:  I  feel  that  this  question  has  been  dis- 
cnased  enough  and  I  therefore  move  the  previous  question. 

Seconded  by  Messrs.  Smith,  of  Santa  Clara,  Lampson,  and  McComas. 

Tbk  CHAIRMAN:  The  question  is:  Shall  the  main  question  be  now 
put? 

Division  was  called  for;  the  committee  divided,  and  the  main  question 
refused,  bv  a  vote  of  42  ayes  to  57  noes. 

Thk  CHAIRMAN.  The  committee  refuses  to  order  the  main  ques- 
tion, and  the  Secretary  will  read  section  three. 

TAXING   LANDS. 

Tbe  SECRETARY  read  section  three  as  follows: 

Sec.  3.  Land  and  the  improvements  thereon  shall  be  separately 
assessed:  Cultivated  and  uncultivated  land,  of  the  same  quality  and 
similarly  situated,  shall  be  assessed  at  the  same  value. 

Me.  EDGERTOK.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  aak  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Tbe  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again. 

ON  ADJOUBitlNO  OVEB. 

Mb.  EDGERTON.  I  move  we  do  now  adjourn  until  Thursday,  at  ten 
o'clock. 

Ma.  HALE.  Will  the  gentleman  withdraw  that  motion  for  a 
moment. 

Me.  EDGERTON.    Certainly. 

Mr.  HALB!.  Mr.  President:  I  ask  unanimous  consent  to  offer  an 
amendment  that  has  been  agreed  upon  by  the  friends  of  the  Boggs 


amendment  which  makes  some  modifications.  I  desire  to  have  it  read 
as  a  substitute,  and  printed  in  the  Journal. 

Tbe  PRESIDENT.    There  being  no  objection  it  will  be  printed. 

Following  is  the  substitute : 

"  Sec.  2.  All  property  within  this  State,  including  the  excess  in  value, 
if  any,  of  tbe  capital  stock  of  all  corporations  and  joint  stock  associa- 
tions, over  the  value  of  their  property,  including  franchises,  subject  to 
taxation  within  this  State,  shall  be  taxed  in  proportion  to  its  value; 
provided,  always,  that  no  tax  shall  be  imposed  on  growing  croi>s,  debts, 
and  evidences  of  debt  due  or  to  grow  due  in  this  State,  except  State, 
county,  or  municipal  bonds,  and  evidences  of  State,  county,  or  muni- 
cipal indebtedness;  on  private  property  exempt  from  taxat)t>n  by  the 
laws  of  the  United  States;  property  belonging  to  tbe  United  States; 
property  belonging  to  this  State,  or  any  municij)Blity  thereof,  or  public 
school  property.  No  deduction  shall  be  made  from  the  assessed  value 
of  property  on  account  of  any  debt  or  debts  owing  by  the  owner  or 
owners  of  such  property,  but  such  debtor  or  debtors  shall,  upon  payment 
of  such  indebtedness,  t>e  entitled  to  retain  therefrom  a  sum  with  interest 
thereon  at  the  same  rate  borne  by  such  indebtedness,  to  be  computed 
from  the  time  or  times  of  the  tax  payments,  which  shall  equal  the 
amount  of  taxes  paid  by  such  debtor  or  debtors,  during  the  existence  of 
such  indebtedness,  upon  property  of  like  amount  in  value  of  said 
mdebtedness;  provided  further,  that  if  any  such  indebtedness  shall  be 

f)aid  by  any  such  debtor  or  debtors,  after  assessment  and  before  the  tax 
evy,  the  amount  of  such  levy  may  likewise  be  retained  by  such  debtor 
or  debtors,  and  shall  be  computed  according  to  the  tax  levy  for  the  pre- 
ceding year." 

Mb.  HaLE.  I  now  renew  the  motion  of  the  gentleman  to  acUouni 
until  Thursday,  at  ten  o'clock. 

The  ayes  and  noes  were  demanded,  on  the  motion  to  adjourn,  by 
Messrs.  Smith  of  Santa  Clara,  Larue,  Brown,  White,  and  Larkin. 
The  roll  was  called,  and  the  motion  lost  by  the  following  vote: 


Reddy, 

Reynolds, 

Ringgold, 

Schomp, 

Swing, 

Tully, 

Turner, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Wilson,  of  1st  District, 

Mr.  President— 34. 


Barbour, 

Herrington, 

Belcher, 

Hilbom, 

Bell, 

Hughey, 

Casserly, 

liarue, 

Condon, 

Lavigne, 

Doyle. 

Mansfield, 

Dudley,  of  Solano, 

Martin,  of  Santa  Crui, 

Eagon, 

McFarland, 

Edgerton, 

O'Donnell, 

Gregg, 

Porter, 

Hale, 

Pulliam, 

Hall, 

N0I8. 

Andrews, 

Hitchcock, 

Ayers, 

Holmes, 

Barry, 

Howard,  of  Los  Angelej 

Barton, 

Howard,  of  Mariposa, 

Biggs, 

Hunter, 

Blackmer, 

Inman, 

Boggs, 

Johnson, 

Boucher, 

Jones, 

Brown, 

Jovce, 

Burt, 

Kelley, 

Caples, 

Kenny, 

Chapman, 

Keyes, 

Charles, 

Kleine, 

Cross, 

Lampson, 
Larkm, 

Crouch, 

Dunlap, 

Lindow, 

Ertey, 

McCallum, 

Evey, 
Filcher, 

McComas, 

McConnell, 

Finney, 

McCoy, 

Freeman, 

Moffat, 

Garvey, 

Moreland, 

Gorman, 

Nason, 

Grace, 

Neunaber, 

Harvey, 

Noel, 

Heiskell, 

Ohleyer, 

Herold, 

Prouty, 
Beed, 
i,Rhodes, 
Rolfe, 
Shurtleff, 

Smith,  of  Santa  Clara, 
Smith,  of  4th  District, 
Smith,  of  San  Francisco, 
Soule, 
Steele, 
Stevenson, 
Stuart, 
Swenson, 
Terry, 
Thompson, 
Tiunin, 
Tuttle, 
Vacquerel, 
Webster, 
Wcller, 
Wellin, 
West, 
Wickes, 
White, 

Wilson,  of  Tehama, 
Wyatt— 7». 


Mr.  AYERS.  I  move  that  the  Convention  resolve  itself  into  Com- 
mittee of  the  Whole,  the  President  in  tbe  chair,  to  consider  the  report 
of  the  Committee  on  Harbors,  Tide  Waters,  and  Navigable  Streams.  It 
won't  take  over  twenty  minutes. 

Lost. 

Mr.  BARRY.    I  move  to  substitute  revenue  and  taxation. 

Mb.  EDGERTON,  I  move  that  the  Convention  resolve  itself  into 
Committee  of  the  Whole,  the  President  In  the  chair,  to  consider  the 
article  on  right  of  suffrage. 

The  president.  The  motion  is  to  go  into  Committee  of  the 
Whole,  to  take  up  the  article  on  revenue  and  taxation. 

Adopted. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbe  CHAIRMAN.  The  question  is  on  section  three  of  the  report  of 
the  committee. 

Mb.  caples.    I  move  to  strike  out  the  section. 

Lostv 

Mb.  LARKIK.  Mr.  Chairman :  I  desire  to  amend  section  three  by 
striking  out  the  word  "  quality  "  and  inserting  "  agricultural  capacity." 
Inlteaa  of  the  word  "  quality  "  add  the  words  "  agricultural  capacity." 
Land  might  be  of  the  same  quality,  and  yet  not  be  fit  for  cultivation. 
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The  quality  of  the  soil  might  be  the  same,  and  yet  the  agricultural 
capacity  be  entirely  different  "  Similarly  situated  "  means  in  the  same 
locality. 

REMARKS  OF  MR.   RDOBBTOK. 

Mr.  EDGERTON.  The  gentleman  draws  a  very  fine  distinction. 
That  term  was  thoroughly  cousidered  in  the  committee,  and  it  was 
thought  it  would  ezprean  it.  "  Land  of  the  same  quality,  and  similarly 
situated."  The  gentleman  from  Santa  Clara,  Mr.  Laine,  had  a  section 
in  which  he  uwd  the  word  "  located,"  but  we  found  that  the  word 
"  situated  "  was  broader  and  more  comprehensive.  The  section  is  right 
as  it  stands.  The  amendment  of  the  gentleman  would  limit  it  to  the 
agricultural  capacity  of  the  land.  Xow,  why  should  not  grazing  land 
be  assessed  upon  the  same  principle?  I  can  see  no  reason  for  the  dis- 
tinction. 

REMARKS    OF   MR.   CAPLE8. 

Mr.  CAPLES.  Mr.  Chairman :  The  first  clause  in  this  section  three  is 
all  well  enough  :  "  Land,  and  the  improvements  thereon,  shall  be  sepa- 
rately assessed.''  I  have  no  objections  to  that,  but  the  last  clause  is 
simply  nonsense,  and  if  adopted  will  operate  to  defeat  the  equality  and 
uniformity  of  taxation  that  we  have  declared  for  here.  Take  the  river 
lands  on  the  Sacramento,  or  any  of  our  rivers  here,  if  they  were  cleared 
out  they  would  be  worth  say  from  fifty  dollars  to  one  hundred  and  fifty 
dollars  an  acre ;  but  suppose  it  is  not  cultivated,  or  that  it  is  covered  with 
brush,  it  would  cost  fifty  dollars  an  acre  to  clear  it  up ;  now,  are  vou  going 
to  assess  that  land  as  much  as  the  otherT  Such  a  theory  is  in  direct  con- 
flict with  the  principle  which  lays  at  the  basis  of  the  system  preposed 
to  be  established,  and  that  is,  to  assess  property  in  proportion  to  its  actual 
value.  Now,  when  you  undertake  to  say  arbitrarily  where  this  divid- 
ing line  shall  be  you  at  once  destroy  uniformity.  Take  any  class  of 
lauds.  The  gentlemen  who  are  advocating  this  amendment  say  that 
uncultivated  land  ought  to  be  assessed  as  much  as  cultivated  land.  But 
there  is  another  side  to  that  question.  Here  is  a  piece  of  land  that  has 
been  under  cultivation  for  twenty  years,  it  was  thin  soil  in  the  first 
place,  and  is  about  worn  out  now ;  and  that  land  close  alongside  of  it, 
that  this  committee  make  pay  as  much  taxes,  is  worth  double  as  much. 
How  are  you  going  to  get  at  it?  Under  this  rule  you  are  binding  the 
Assessor  to  assess  all  kinds  of  laud  at  the  same  price.  Xow,  is  that  not 
a  clear  conflict  witli  the  theory  of  equality?  There  are  one  hundred 
thousand  acres  of  this  land  about  worn  out ;  been  cropped  year  after  year 
until  it  is  not  worth  half  as  much  as  the  land  right  alongside  of  it; 
now,  I  cannot  see  the  justice  of  assessing  that  land  under  an  arbitrary 
rule  for  the  same  price  as  the  land  right  alongside  of  it,  which  is  worth 
twice  as  much.  It  takes  awa^  from  the  Assessor  all  discretion  with 
which  he  ought  to  be  invested  in  order  to  discharge  the  duties  of  his 
office — in  order  to  do  justice.  It  is  a  blind  discrimination  which  ought 
not  to  be  allowed.  Now,  sir,  if  it  be  in  order  to  move  as  an  amendment 
to  the  amendment  oflered  by  Mr.  Larkin, to  strikeout  all  after  the  word , 
"assessed,"  in  the  second  line,  "  cultivated  and  uncultivated  lands,  etc.,' 
shall  be  assessed  at  the  same  value,"  and  leave  the  section  stand  that 
"  lands  and  the  improvements  thereon  shall  be  separately  assessed,"  I  am 
utterly  at  a  loss  to  comprehend  any  good  end  that  is  to  be  secured  by 
retaining  the  latter  clause ;  it  certainly  can  operate  only  in  the  one  way, 
to  absolutely  force  the  Assessor  to  assess  proj>erty  without  reference  to 
its  value,  and  under  an  arbitrary  rule.  I  protest  against  it,  and  I  hope 
the  last  clause  will  be  stricken  out. 

No  second. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Kl  Dorado. 

REMARKS  OP   MR.   BARRY. 

Mr.  BARRY.  Mr.  Chairman:  I  hope  the  amendment  will  not  pre- 
vail. I  do  not  see  that  there  is  any  necessity  for  the  amendment.  It 
seems  to  me  it  is  a  distinction  without  a  difference.  I  believe  the  com- 
mittee carefully  canvassed  this  matter,  and  I  think  they  use  a  word 
about  which  there  can  be  no  doubt.  If  there  was  anything  to  gain  by 
the  amendment  I  should  be  glad  to  favor  it,  but  there  is  nothing  to  gain. 
As  I  understand  the  section,  the  object  is  to  reach  that  class  of  land  in 
this  State  which  is  now  almost  exempt  from  taxation.  There  are  thou- 
sands of  acres  of  land  in  the  southern  portion  of  the  State,  very  valuable 
land,  that  is  not  assessed,  in  many  cases,  for  more  than  one  quarter  or 
one  sixteenth  of  its  value,  and  we  want  those  who  own  that  land  to  pay 
for  what  it  is  worth— on  its  actual  producing  capacity.  That  this  land, 
and  land  similarly  situated  and  under  cultivation,  shall  be  assessed  alike. 
Now,  I  believe  I  recognize  the  necessity  for  such  an  amendment  as  this. 
It  is  for  the  purpose  of  compelling  the  large  landholders  to  pay  their 
share.  If  this  is  done — if  this  section  is  incorporated  into  the  Constitu- 
tion, together  with  the  taxation  of  solvent  debts,  and  other  evidences  of 
indebtedness,  then,  sir,  we  will  have  equal  and  uniform  taxation.  Then 
the  wealthy  will  help  bear  the  burdens  of  government,  and  the  poor 
and  middle  classes  will  not  have  to  pay  more  than  they  ought  to  pay.  I 
do  not  see  the  necessity  for  the  gentleman's  amendment.  1  believe  this 
fully  covers  the  whole  matter.  That  it  is  intended  that  agricultural  land 
of  the  same  producing  ca|Htcity  shall  be  taxed  the  same,  when  similarlpr 
located.  In  other  words,  it  shall  be  taxed  in  proportion  to  what  it  is 
worth.    That  is  all  we  desire  in  this  Convention. 

Mr.  CAPLES.  Would  you  have  uncultivated  land  assessed  the  same 
when  it  is  only  worth  half  as  much  as  land  that  is  cultivated? 

Mr.  BARRY.  I  don't  understand  that  this  section  says  any  such 
thing. 

Mr.  CAPLES.    Suppose  the  cultivated  land  is  worn  out. 

Mr.  BARRY.  If  it  is  worn  out  it  is  not  of  the  same  quality  as  land 
which  is  capable  of  producing.  But  the  idea  is  that  land  of  equal  pro- 
ducing capacity  shall  be  assessed  alike  when  they  are  similarly  situated. 
If  land  is  capable  of  producing,  and  does  not  produce,  we  propose  totex 
it  the  same  as  land  that  does  produce. 


Mr.  LARKIN.  You  understand  the  section  to  mean  the  producing 
capacitv  of  the  land  ? 

Mr.  'BARRY.    Yes,  sir. 

Mr.  LARKIN.     Why  not  put  in  the  words  "producing  capacity?" 

Ma.  BARRY.     If  it  is  the  same  quality  it  will  produce  the  same. 

Mr.  LARKIN.    Suppose  the  land  is  covered  with  brush? 

Ma.  BARRY.  I  don't  care.  I  say  this:  if  it  is  of  the  same  produc- 
ing capacity,  then  it  ought  to  be  taxed  the  same  as  that  immediately 
joining  which  is  cultivated.    I  propose  to  stand  by  the  section. 

Mr.  CAPLES.  Who  is  to  be  the  judge?  Who  is  to  determine  that 
the  land  is  of  the  same  producing  capacity? 

Mr.  BARRY.  I  believe  this:  that  as  fur  as  the  Board  of  Equalization 
is  concerned,  the  Board  of  Supervisors,  or  Assessors,  are  fully  capable  of 
determining. 

Mr.  CAPLES.  Suppose,  now,  that  the  latter  part  of  the  section  is 
stricken  out,  and  allow  the  Assessor  to  assess  the  land  according  to  its 
value,  wouldn't  it  amount  to  the  same  thing? 

Mr.  BARRY.  No,  sir;  I  don't  think  it  would.  I  hold  that  this  ia 
only  carrying  out  the  desires  of  the  people,  that  cultivated  and  unculti- 
vated land  of  the  same  quality  shall  be  assessed  at  the  same  price,  so 
that  there  shall  be  no  discretion.    There  will  be  no  judgment  about  it. 

RRUARKS    or    MR.    CAPI.KS. 

Mr.  CAPLES.  Mr.  Chairman:  It  seems  to  me  there  are  good  rea- 
sons why  this  part  of  the  section  should  be  stricken  out.  I  am  utterly 
at  a  loss  to  understand  where  the  good  comes  in,  because  there  must  be 
some  power,  some  authority  to  determine  whether  the  land  is  of  the 
same  producing  capacity.  Who  is  to  determine?  Is  it  the  Assessor  or 
is  it  the  Board  ?  Very  well,  suppose  it  is  stricken  out,  the  Assessor  and 
the  Board  will  be  guided  primarily  in  their  action  by  the  rule  of  jralua- 
tion.  Is  not  the  same  object  accomplished,  and  through  the  same 
agency,  by  striking  out  this  clause?  If  we  adopt  this  clause  it  ties  the 
hands  of  that  discretionary  power,  and  forces  the  Assessor  to  assess  land 
that  is  worth  only  fifty  dollars  an  acre  for  as  much  as  land  that  is  worth 
one  hundred  dollars  an  acre.  Now,  such  a  rule  is  unjust  upon  the  face 
of  it.  There  is  but  one  rule  that  is  just,  and  that  is  to  assess  anything 
and  everything  by  that  broad  universal  rule  of  actual  values.  Why  is 
it  proposed  to  make  an  exception  in  this  case?  It  is  not  certainly  in  the 
interests  of  justice. 

Mr.  INMAN.  What  is  it  that  places  value  upon  agricultural  lands, 
except  their  power  to  produce  something? 

Mr.  CAPLES.  I  will  answer  the  gentleman.  Again  I  say  that  land 
is  worth  just  what  it  will  sell  for,  and  its  value  must  be  determined  by 
some  authority. 

Mr.  INMAN.  In  determining  the  value  of  agricultural  land,  is  it 
not  by  what  it  willproduce,  what  it  is  capable  of  producing? 

Ma.  CAPLES.    Let  me  illustrate 

Mr.  INMAN.    That  is  not  answering  the  question. 

Mr.  CAPLES.  Here  is  a  tract  of  land  on  the  American  River,  half 
of  it  under  cultivation,  which  is  worth  one  hundred  and  fifty  doUarsan 
acre.  The  other  half,  covered  with  brush  and  drift,  would  not  sell  for 
more  than  fifty  dollars  an  acre.  Now,  the  Assessor,  if  be  be  a  man  of 
information,  acting  honestly,  with  such  a  knowledge  as  be  should  have 
in  determining  the  value  of  that  land,  will  assess  it  at  what  it  is  worth, 
one  part  at  fifty  dollars,  and  the  other  at  one  hundred  and  fifty  dollars 
an  acre.  That  is  the  rule  of  equality  and  justice.  I  deny  utterly  that 
it  would  be  in  conformity  with  equality  and  justice,  to  assess  the  two 
parts  of  that  tract  at  the  same  figure.  That  is  my  answer  to  the  gen- 
tleman. It  is  utterly  impossible  to  attempt  by  statute,  whether  it  be  by 
organic  statute  or  legislative  law,  to  fix  the  value  that  is  to  determine 
the  action  of  the  Assessor  or  Board  of  Equalization.  It  would  be  quite 
as  possible  to  attempt  the  most  impossible  thing.  You  have  but  one 
way,  and  that  is  to  elect  an  Assessor  who  is  an  honest  and  intelligent 
man,  if  you  can  find  such.  Elect  an  Assessor  who  will  assess  all  prop- 
erty at  what  it  is  worth,  no  more,  no  less.  But  if  you  attempt  to  tiehim 
up  by  restrictions,  how  can  he  exercise  that  discretion  that  will  do  jus- 
tice. He  cannot  do  it.  By  this  rule  we  bind  him  to  assess  laud  that  is 
worth  fifty  dollars  an  acre,  and  land  that  is  worth  one  hundred  and  fifty 
dollars  an  acre,  at  the  same  price.  If  any  gentleman  can  see  justice,  or 
equality,  or  uniformity  in  taxation  of  that  kind,  I  would  like  to  have 
him  explain  it.    I  cannot  see  it.    There  is  no  justice  in  it.    It  is  wrong. 

The  people  will  not  thank  }rou  for  it.  Where  is  the  equality  ?  Where 
is  the  uniformity?  I  say  again  it  is  not  right,  and  there  is  no  justice 
in  it 

REMARKS   OF   MB.    REED. 

Mr.  reed.  Mr.  Chairman:  I  desire  to  state  a  case  that  has  come 
under  my  own  observation,  which  will  show  the  necessity  for  a  section 
like  this.  I  own  a  tract  of  land  which  has  been  under  cultivation  for 
many  years.  On  two  sides  of  my  land  are  two  large  tracts,  entirely 
uncultivated.  I  have  been  assessed  two  or  three  times  as  much  bb  these 
other  parties  are  as.«ssed  at.  I  have  complained  to  the  Assessor,  and 
have  Men  before  the  Board  and  asked  for  a  reduction.  I  have  been  met 
with  the  answer  that  my  cultivated  land  is  worth  more.  I  am,  in 
reality,  taxed  for  my  energy  and  enterprise.  This  is  true  of  my  neigh- 
bors, also.  I  have  tried  to  buy  this  land  I  speak  of,  and  the  owners 
refuse  to  sell  it.  I  have  ofTered  to  rent  it,  and  they  refuse  to  rent  They 
will  neither  rent  nor  sell,  nor  yet  pay  taxes.  They  put  a  higher  value 
on  my  land  because  I  cultivate  it  and  make  it  produce  something. 

SPEECH   OP   MR.    PILCHER. 

Mr.  FILCHER.  Mr.  Chairman :  The  question  now  before  us  I  regard 
as  of  vital  importance.  Members  on  this  floor  do  not  need  to  be 
reminded  of  the  continuous  cry  raised  against  land  monopoly.  Owing 
to  the  system  of  Spanish  grants,  a  few  men  bold  large  tracts  of  land. 
There  is  no  country  on  the  face  of  the  globe  that  could  stand  it,  and  the 
only  reason  that  it  has  not  entirely  destroyed  our  prosperity  is,.that  we 
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have  been  so  favored  by  Proridence.  This  great  evil  should  not  be  per- 
mitted to  continue.  The  evils  of  land  monopoly,  the  concentration  of 
great  bodies  of  land  in  the  bands  of  the  few  people,  is  one  of  the  greatest 
evils  of  which  the  people  of  this  State  complain.  To  meet  this  evil 
measures  of  the  strongest  kind  have  been  constantly  advocated,  and 
even  communistic  doctrines  have  been  favored  by  some.  Sir,  as  one 
who  has  continually  and  honestly  opposed  this  evil,  in  its  present  form, 
I  have  every  belief  that  a  just  and  equitable  system  of  taxation  will 
remedy  it  to  a  great  extent,  and  this  section  I  consider  of  the  highest 
importance  in  that  view.  We  know  it  is  the  case  to-day,  that  parties 
own  large  tracts  of  land  and  escape  their  due  proportion  of  the  burdens 
of  taxation.  We  have  examples  right  here  next  door  to  Stu:ramento,  in 
the  Norris  grant,  and  other  grants.  We  have  large  tracts  of  land  in  the 
western  portion  of  my  county,  that  is  better  laud,  on  an  average,  than 
land  right  west  of  it,  which  is  assessed  at  from  eight  dollars  to  fifteen 
dollars  an  acre ;  and  under  the  present  system  there  is  no  justice,  there 
is  no  equality ;  it  is  pernicious  in  its  character,  and  it  becomes  the  duty 
of  this  Convention  to  remedy  it.  I  can  see  no  injustice  in  this  system 
proposed.  Certainly,  if  land  will  produce  as  much,  and  is  of  equal 
capacity  to  other  land  in  the  same  vicinity,  which  is  cultivated  and 
made  to  produce  something,  it  ought  to  be  taxed  the  same.  It  is  worth 
just  as  much,  and  oftentimes  more.  Why  should  it  not  be  assessed  for 
as  much?  Why  i»it  not  worth  as  much?  It  is  a  well-known  fact  that 
new  land  will  produce  more  than  land  that  has  been  used  for  a  long  time. 
I  know  of  men  who  have  recently  paid  more  for  new  land  than  they 
would  have  paid  for  land  that  has  been  under  cultivation,  because  they 
were  certain  of  getting  a  better  crop.  I  say  the  quality  of  the  land 
includes  its  productive  capacity.  If  cultivated  land  is  assessed  at  ten 
dollars  an  acre,  and  there  is  land  adjoining  which  is  not  cultivated,  and 
which  will  produce  the  same  crop,  it  should  be  assessed  at  the  same 
price.  If  I  have  a  small  piece  of  land  fenced,  the  Assessor  comes  and 
finds  it  worth  ten  dollars  an  acre — he  will  put  itdown  at  that — whether 
it  is  cultivated  or  not,  merely  looking  at  the 'quality  of  the  land — its  pro- 
ductive capacity.  When  he  climbs  over  the  fence  on  to  the  next  one 
hundred  and  sixty  acres,  he  does  not  inquire  whether  it  belongs  to  a  land 
monopolist  or  not,  or  whether  it  is  cultivated  or  not;  if  it  is  capable  of 

froducing  the  same  crop  as  mine,  he  assesses  it  at  ten  dollars  an  acre, 
f  he  finds  it  belongs  to  the  same  man  as  the  last  one  hundred  and  sixty 
acres,  or  if  he  finds  a  thousand  acres  belonging  to  the  same  man,  it  is 
no  concern  of  his.  I  want  it  so  that  the  man  who  can  afford  to  own  ten 
thousand  acres,  or  one  hundred  thousand  acres,  shall  pay  the  same  tax 
that  I  pay  on  my  small  tract.  I  am  willing  he  should  own  it,  but  I 
want  him  to  pay  taxes  on  it,  and  if  he  does  that,  perhaps  he  will  not  be 
so  anxious  to  hold  it  in  idleness.  As  a  matter  of  fact,  he  could  not  afford 
to  hold  it  nnless  some  use  is  made  of  it;  and  it  was  for  this  purpose  that 
this  section  was  framed,  in  part.  It  is  to  break  up  land  monopoly. 
There  is  General  Bidwell,  and  other  landholders,  who  own  large  tracts 
of  land,  but  they  cultivate  it  and  make  use  of  it.  If  men  who  own 
large  tracts  of  land  can  afford  to  let  them  remain  idle,  let  them  pa^  taxes 
for  the  support  of  the  government.  The  man  who  cultivates  bis  land 
produces  something  which  adds  to  the  wealth  of  the  State,  and  gives 
employment  to  labor.  The  land  that  is  not  in  cultivation  produces 
nothing,  but  is  capable  of  producing  as  much  as  the  other.  1  do  not 
believe  there  are  any  two  sections  in  this  report  that  will-secure  to  the 
people  so  much  good  as  sections  three  and  four.  For  my  part,  though  I 
bad  a  proposition  differing  somewhat  from  section  three,  I  am  satisfied 
with  the  section  as  it  stands,  and  I  hope  it  will  be  adopted.  It  might  be 
improved,  perhaps,  but  I  shall  vote  for  it  as  it  is. 

THR  PKKVIODS  QCtSTION. 

Ma.  HOWARD,  of  Los  Angeles.     I  move  the  previous  question. 

Seconded  by  Messrs.  Steele,  West,  Evev,  and  Brown. 

Thi  chairman.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried,  and  the  main  question  ordered. 

Thc  CHAIRMAN.  The  question  is  on  the  amendmentof  the  gentle- 
man trom  £1  Dorado. 

Lost 

Mb.  BROWN.    I  move  an  amendment. 

The  secretary  read: 

"Strike  out  the  word  'and,'  in  line  two,  and  insert  after  the  word 
'  situated/  the  words  '  and  possessing  the  same  advantages  of  location.'  " 

Lost. 

Ma.  CAPLES.  I  move  to  amend  section  three  by  striking  out  all  after 
the  word  "  assessed,"  in  the  second  line. 

Lost. 

Ma.  SMITH,  of  Fourth  District.  I  move  to  amend  by  adding,  "pro- 
vided that  lands  belonging  to  the  Government  of  the  United  States,  to 
which  homestead  or  preemption  rights  have  not  been  perfected,  shall 
not  be  assessed." 

Lost. 

Thc  CHAIRMAN.  If  there  are  no  further  amendments  the  Secretary 
will  read  section  four. 

8UBDIVIDINQ  LAND. 

Te«  SECRETARY  read: 

Sec  4.  Every  tract  of  land  containing,  within  its  boundaries,  more 
than  one  government  section,  shall  be  assessed,  for  tire  purposes  of 
taxation,  by  sections  or  fractional  sections;  and  where  the  section  lines 
have  not  been  established  by  authority  of  the  United  States,  the  Assessor 
and  County  Surveyor  shall  establish  the  section  lines,  in  conformity  with 
the  government  system  of  surveys,  as  nearly  as  practicable.  Each  sec- 
tion, or  fractional  section,  shall  be  valued  and  assessed  separately;  and 
for  the  purpose  of  subdividing  and  assessing,  the  Assessor  and  Surveyor, 
and  their  assistants,  may  enter  upon  any  land  within  their  respective 
counties. 

Mr.  HOWARD,  of  Los  Angeles.  I  move  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 


Lost. 

Mr.  BLAOEMER.    Mr.  Chairman :  I  offer  an  amendment. 
The  SECRETARY  read : 

"Insert  after  the  word  'lines,'  in  the  fifth  line,  the  words  'at  the 
expense  of  the  owner.' " 
The  CHAIRMAN.    The  question  is  on  the  amendment. 

REHABKS  OP  HE.  BLACEUER. 

Mr.  BLACKMER.  Mr.  Chairman:  I  see  in  this  section,  as  it  now 
stands,  an  opportunity  for  the  Assessor  and  County  Surveyor  to  run  up 
a  very  large  bill  against  the  county,  for  the  purjiosc  of  estafjiishing  these 
section  lines.  The  County  Surveyor  will  say  to  thc  Assessor,  "  Why,  the 
Constitution  requires  you  to  have  these  section  lines  established.  You 
cannot  assess  the  land  properly  unless  they  are  established."  And  he 
will  have  a  pretty  good  leverage  upon  the  Assessor  to  induce  him  to  set 
him  at  work  on  these  lines,  so  that  the  land  can  be  assessed  by  sections. 
I  do  not  think  it  is  policy  to  give  an  opportunity  for  an  officer  to  run  up 
such  a  bill  against  every  county  in  this  State.  If  this  is  to  be  done  it 
ought  to  be  done  at  the  expense  of  the  owner  of  the  tract,  if  it  has  not 
yet  been  sectionized.  For  that  purpose  I  offer  this  amendment.  I  do 
not  wish  to  occupy  the  attention  of  the  committee  any  longer. 

RRMARKS   OF   HR.   STEELE. 

Mr.  STEELE.  Mr.  Chairman:  I  hope  this  amendment  will  not  pre- 
vail. If  this  section  is  for  the  benefit  of  the  State,  to  enable  the  State 
to  derive  a  larger  revenue  from  this  land,  the  State  ought  to  pay  the 
expense  of  it.  There  are  very  many  large  ranch  owners  in  this  State 
who  are  subdividing  their  lands  for  the  purpose  of  selling  them  off,  and 
you  now  propose  to  tax  them  for  a  resurvey  of  it.  It  is  not  for  their 
benefit,  but  for  the  benefit  of  the  State. 

Mr.  BLACKMER.  I>oes  not  thc  section  already  provide  that,  where 
the  section  lines  have  been  established? 

Ma.  STEELE.  They  are  not  surveyed  according  to  sections.  The 
tracts  they  wish  to  sell  off  are  surveyed  without  reference  to  the  section 
lines.  Now,  to  put  this  additional  tax  on  them  is  an  injustice.  Where 
they  have  had  their  lands  surveyed  it  would  be  a  manifest  injustice  to 
compel  them  to  go  to  the  additional  expense  of  surveying  it  by  sections. 
It  is  for  the  benefit  of  the  State;  let  the  State  bear  the  expense.  The 
State  would  derive  a  much  larger  revenue  by  having  it  done,  and  she 
ought  to  pay  for  it. 

Mr.  REYNOLDS.    I  move  an  amendment  to  the  amendment. 

The  SECRETARY  read: 

"Amend  by  adding  'and  the  expense  of  said  survey  shall  be  assessed 
to  the  land  so  surveyed,  and  collected  with  other  taxes.' " 

REMARKS  OP   UR.    RETKOLDS. 

Mr.  REYNOLDS.  Mr.  Chairman  :  The  reason  I  desire  to  make  the 
expense  of  these  surveys  part  of  the  assessment  is  to  make  it  definite. 
That  is  the  objection  to  the  amendment  offered  by  the  gentleman  from 
San  Diego.  I  do  not  suppose  that  this  Convention  desires  that  the  State 
shall  go  into  the  business  of  surveying  private  property  for  the  benefit 
of  private  property.  Even  for  the  purpose  of  taxation  we  do  not  pro- 
pose to  survey  other  people's  lands,  and  under  the  provisions  of  section 
four  it  will  only  be  a  cheap  method  of  getting  largo  tracts  of  land  sur- 
veyed at  the  public  expense.  And  if  it  is  desirable  that  the  State  should 
have  these  tracts  of  land  surveyed,  I  wish  to  have  it  done  at  the  expense 
of  the  owner  of  the  land,  and  collected  as  other  taxes  are  collected. 

REMARKS   OP   MR.   EDQESTON. 

Mr.  EDGERTON.  Mr.  Chairman :  The  theory  of  this  section  is,  that 
the  exact  value  of  a  large  tract  of  land,  owned  and  held  in  one  body  by 
one  person,  shall  be  approximated  as  near  as  possible  for  the  purposes  of 
taxation.  Now,  sir,  the  mode  suggested  by  this  section  is  simply  to 
arrive  at  the  value  of  a  particular  tract  of  land.  It  is  in  aid  of  the 
assessment  of  certain  kinds  of  property,  and  I  ask  the  gentleman  from 
San  Diego  why  it  would  not  be  just  as  proper  to  charge  the  owners  of 
other  kinds  of  property  with  the  expense  of  assessing  it?  It  is  of  no 
benefit  at  all  to  the  owner.  It  is  not  for  his  benefit  to  have  the  property 
subdivided.  He  has  ten  or  fifteen  thousand  acres  of  land  which  he  holds 
for  the  purpose  of  grazing.  Now,  I  am  informed  by  the  Surveyor- 
General  that  the  expense  will  be  absolutely  nothing,  except  the  time  it 
takes  with  a  pen  and  ruler  to  make  the  maps.  It  can  all  be  done  in 
the  Surveyor-General's  office. 

Mr.  TERRY.  Isn't  it  a  fact  that  all  the  land  is  divided  into  sec- 
tions— all  the  land  disposed  of  by  the  United  States? 

Mr.  EDGERTON.  This  only  apniies  to  the  grants  made  by  the  Gov- 
ernment of  Mexico.    I  think  they  have  all  been  surveyed. 

Mr.  HOWARD.    They  have  not  been  sectionized. 

Mr.  terry.  I  propose  to  the  gentleman  from  San  Francisco  to 
insert  after  the  words,  "  United  States,"  the  words,  "  or  the  State." 
Swamp  lands  are  surveyed  by  the  State. 

Mr.  EDGERTON.  What  I  object  to  is  making  the  owner  of  the 
property  pay  the  expense.    There  is  no  reason  in  it. 

Mr.  LARKIN.  If  the  Assessor  goes  to  the  merchant,  would  it  be 
necessary  for  him  to  hire  an  exi>ert. 

Mr.  EDGERTON.  The  Assessor  is  paid  by  the  county.  But  when 
you  come  to  assess  a  specific  piece  of  property,  and  you  make  the 
owner  of  that  property  pay  for  the  expense,  I  say  there  is  just  as 
much  justice  in  making  a  merchant  pay  the  expense  of  assessing  his 
property.    It  is  a  mere  mode  of  ascertaining  its  value. 

Mr.  REYNOLDS.    I  ask  leave  to  withdraw  my  amendment 

Ma.  TERRY.  I  move  to  amend  section  four,  by  inserting  after  the 
words  "  United  States,"  in  the  fourth  line,  the  words,  "  or  the  State." 

Mr.  EDGERTON.  I  think  that  is  a  very  proper  amendment  and 
should  be  adopted.  I  would  inquire  of  the  gentleman  from  San  Diego, 
if  he  withdraws  his  amendment. 

Ma.  BLACKMER.    No,  sir. 
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RIHIBKS  OF  HR.  CxrLXS. 

Mb.  CAPLES.  This  section  is  very  objectionable  as  it  comes  from  the 
committee,  and  the  amendmentj  make  it  worse  confounded.  They  are 
improvements  over  the  other  way.  Now,  sir,  permit  this  section  to 
stand,  and  you  will  roll  up  an  expense  that  will  be  enormous,  and  will 
extend  over  a  period  of  years.  As  a  matter  of  public  policy  it  is  unwise, 
and  I  very  much  desire  that  the  tection  shall  be  stricken  out,  and  I  shall 
move  to  that  effect.  And,  now,  sir,  in  regard  to  the  amendments  here 
offered,  let  us  see  what  thev  amount  to.  I  would  like  to  inquire  of  the 
legal  gentlemen,  if  there  be  any  such  advocating  these  amendmeuta, 
where  they  find  any  law,  or  logic,  or  right,  or  justice,  in  forcing  a  man 
to  pa^  such  an  expense  as  that.  I  caU  your  attention  to  a  celebrated 
case  just  decided  by  the  Supreme  Court  of  the  United  StAtes,  a  case 
which  was  taken  up  from  the  State  of  Kentucky.  The  Legislature  of 
that  State  by  statute  required  that  all  owners  of  unsurveyed  and  unoc- 
cupied lands  should  do  certain  surveying  within  a  given  period  of  time. 
The  land  owners  appealed,  and  the  Court  held  that  it  was  unconstitu- 
tional, as  it  was.  And  it  stands  substantially  and  precisely  upon  the 
same  basis.  If  that  was  unconstitutional  this  would  be.  I  deuv  that 
there  is  any  necessity  for  this  expense.  What  is  your  Assessor  for  but 
to  go  and  work  at  the  land  and  value  it.  Uow  will  bis  labor  be  facili- 
tated by  surveys  T  lie  might  survey  it  till  doomsday,  and  yet  get  no 
more  information  about  the  value  of  it  than  he  would  by  riding  over  it 
without  a  compass.  It  requires  no  great  amount  of  knowledge  if  a  man 
rides  over  a  piece  of  land  to  tell  its  value.  He  can  do  it  just  as  well  as 
if  he  had  a  whole  corps  of  surveyor^  there.  What  I  object  to  is  this 
attempt  to  interfere  with  private  rights.  It  is  nothing  more  nor  less 
than  inquisition,  because  that  is  what  it  amounts  to. 

Mr.  SWING.  I  call  your  attention  to  section  three  thousand  six  hun- 
dred and  thirty-four  of  the  Political  Code.  That  is  law  enough.  This 
is  no  new  principle.    It  is  the  statute  law  already. 

RKUARKS  OF  MR.  HCFARLIND. 

Mr.  McFARLAND.  Mr.  Chairman :  I  am  opposed  to  this  section, 
and  opposed  to  the  amendment,  and  when  opportunity  offers  I  will  offer 
a  substitute.  I  do  not  believe  it  is  right  for  the  State  to  go  into  the 
business  of  assessing  these  tracts  of  land  at  public  expense,  neither  do  I 
believe  it  is  right  to  compel  the  owners  to  have  it  surveyed  at  their  own 
expense.  I  will  offer  a  substitute  that  where  the  section  lines  have  been 
run  it  shall  l)e  surveyed  by  sections. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  For  the  purpose  of 
preventing  land  monopoly  this  is  the  most  important  section  m  this 
whole  report.  And  as  we  are  not  in  a  condition  to  dispose  of  it  to-day, 
I  move  that  the  committee  rise,  report  progress,  and  ask  leave  to  sit 
again. 

Carried. 

IN  CONVENTION. 

Th«  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress 
therein,  and  ask  leave  to  sit  again. 

FBESEKTATION. 

Mr.  EDGERTON.  Mr.  President:  I  was  about  to  make  a  motion  to 
adjourn,  but  some  of  my  young  friends  have  some  business  on  hand,  and 
I  will  defer  it. 

At  this  point  Master  Henry  Dumer,  one  of  the  Pages,  stepped  in  front 
of  the  desk  and  addressed  President  Hoge  as  follows: 

Mr.  President:  1  have  b««n  cLoeeii  from  among  the  Paj^ee  to  present  70a  with 
this  testimonial.  The  time  lias  arrired  when  the  Paftes  of  this  CV>nvoiitlon — J.  O. 
Ricks,  AiiguBt  Rosa,  M.  Shepley,  E.  H.  Morrii,  Carey  Uoode,  J.  Doak,  Willie  Camp- 
boll,  and  uiyself— desire  to  show  our  gratitude  towards  you  fur  appointing  us  to  the 
position.  We  thank  you  most  heartily  for  the  many  kindnesses  you  have  ihown  to 
ua  during  the  leeiilun  of  this  Convention.  Wc  tiava  not  chosen  anything  coetly,  but 
something  which  will,  we  belfeve,  be  appreciated  by  you.  Many  were  tlie  aspirants 
for  positions  In  the  (.Convention,  but  you  have  seen  lit  to  choose  from  among  them 
the  eight  who  are  now  assembled  around  you.  Through  our  apjiointment  many  a 
heart  has  been  made  glad  and  many  a  home  rendered  bappy.  We  have  tiled  hard 
to  do  our  duty,  but  in  our  efforts  if  we,  perchance,  liare  made  mistakes,  we  hope 
that  you  and  the  Convention  will  overlook  them.  We  hope  that  •rlth  this,  our  testi- 
monial, our  names  will  remain  in  your  memory.  We  know  that  you  are  growing 
old,  tliat  by  and  by  we  will  be  taking  your  place,  but,  nevertheless,  I  hope  yon  may 
have  many,  many  yean)  to  live,  and  that  this  simpte  testimonial  will  often  bring  our 
Dames  back  to  your  memory.  [Applaui«e.]  The  Convention,  1  liave  no  doubt,  feet 
prond  of  you,  in  guiding  them  in  tois,  a  great  era  in  the  hiHti>ry  of  the  State  of  Cal- 
ifornia. This  Convention  is,  perhaps,  the  lost  that  will  be  called  during  your  life,  or 
even  during  oura.  Tliis  Convention,  we  liope,  will  not  only  be  remembered  bv  our 
people  here,  but  throughout  the  United  Stales  and  throughout  the  world.  I  desire 
now  to  present  you  this  teetimoniai,  in  the  name  of  the  images,  who  Join  in  wishing 

f'ou   a  happy   Xow   Year,  and  may  your  life   be  all  sunshine  and  no    shadow. 
Applausc.J  • 

The  cane  was  carried  up  and  handed  to  the  President  by  little  Willie 
Campbell,  one  of  the  Pages,  amid  great  applause. 

ADJOCRNUKitT. 

Mr.  EDGERTON.  I  move  thivt  the  Convention  do  now  adjourn  until 
Thursday,  at  two  o'clock  f.  m. 

Carried. 

And  at  twelve  o'clock  and  thirty  minutes  p.  m.,  t.lie  Convention  stood 
adjourned  until  Thursday,  January  second,  eighteen  hundred  and  sev- 
enty-nine, at  two  o'clock  F.  it. 


NINETY-SEVENTH    DAY. 

Sacrahknto,  Thursday,  January  2d,  I87S. 

The  Convention  met  pursuant  to  adjournment,  at  two  o'clock  f.  m.. 
President  pro  tem.  Belcher  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Belcher, 

Bell, 

Biggs, 

Blackmer, 


Herold,  Prouty, 

Herrington,  Pulliam, 

Hitchcock,  Reddy, 

Holmes,  •  Reed, 

Howard,of  Ix>sAngeles,Rernolds, 
Howard,  of  Mariposa,    Rhodes, 


Boucher, 

Brown, 

Burt, 

Caples, 

Chapman, 

Charles, 

Condon, 

Cross, 

Crouch, 

Dowling, 

Doyle, 

Eagon, 

Edgerton, 

Estee, 

Estey, 

Evey, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Gorman, 

Grace, 

Gregg, 

Hale, 

Hall, 

Harrison, 

Harvey, 

Heiskeli, 

Barnes, 

Beerstecher, 

Berry, 

Campbell, 

Caaserly, 

Cowden, 

Davis, 

Dean, 


Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Jones, 

Joyce, 

Kelley, 

Kenny, 

Kleine, 

Lampson, 

Larkin, 

Larue, 

Ijewis, 

Lindow, 

Mansfield, 


Ringgold, 

Rolfe, 

Schell, 

Schomp, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4tb  District, 

Smith,  of  San  Francisco, 

Soule, 

Steele, 

Stevenson, 

Stuart, 

SwensoD, 

Swing, 

Terry, 


Martin,  of  Santa  Cruz,  Thompson, 


McCallum, 

McComas, 

McConnell, 

McCoy, 

McFarland, 

McNutt, 

Mills, 

Moffat, 

Moreland, 

Morse, 

Nason, 

Neunaber, 

Noel, 

Ohleyer, 

Overton, 

Porter, 


Fawcett, 

Glascock, 

Graves, 

Hager, 

Hifbom, 

Keyes, 

Lame, 

Lavi^e, 


Tinnin. 

Townsend, 

Tully, 

Turner, 

Tuttle, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

Wcllin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wilson, of  1st  District, 

Wyatt. 

O'Donnell, 
O'Sullivan, 
Shatter, 
Stedman, 


Dudley,  of  San  Joaquin,Martin,  of  Alameda, 
Dudley,  of  Solano,         Miller, 
Dunlap,  Murphy, 

Farrell,  Nelson, 


Vacquerel, 

Van  Dyke, 

Walker,  of  Marin, 

Waters, 

Winans, 

Mr.  President. 


LKAVR  OF   ABSKNCK. 


Leave  of  absence  was  granted  to  Mr.  Dudley,  of  Solano,  for  one  dav : 
to  Mr.  Keyes,  for  two  days;  to  Mr.  Waters,  for  one  week,  and  to  lir. 
Laine,  for  one  week,  on  account  of  sickness. 

THE  JOURHAL. 

Mr.  LINDOW.    I  move  that  the  reading  of  the  Journal  be  dispensed 
with. 
So  ordered. 

NOTICR  OF  liOTtON  TO   ADJOCRK  SIKR  DIK. 

Mr.  FINNEY.  Mr.  President:  I  give  notice  that  I  will, on  Saturday 
morning,  introduce  the  following  resolution  in  regard  to  adjournment : 

Whereas,  This  Constitutional  Convention  was  onlereil  by  a  small  ro^ority  of  the 
iwopie  of  the  Slate,  showing  that  they  were  unprepared  for  any  radical  change  In 
the  organic  law:  and  whereas,  this  Convention  was  called  by  a  hostile  Liegislatnre, 
which  so  framed  the  calling  Act  as  to  render  impossible  the  completion  of  its  work 
In  any  such  thoughtful  and  flnished  manner  as  to  nmke  it  acceptable  to  the  people, 
or  a  credit  to  the  State;  and  whereas,  the  time  flxed  by  the  Legislature  for  the 
session  of  this  O^nvention  has  now  expired,  and  the  State  authorities  seem  disposed 
to  construe  against  it  every  technicality  of  the  law;  and  whereas,  it  is  now  evident 
that  only  a  doubtful  quorum  can  be  kept  together,  which  will  not  fully  represent  the 
various  interests  of  the  State;  and  whereas,  it  seems  to  us  desirable  to  resubmit  the 
whole  matter  to  the  people  of  the  State,  that  they  may  take  such  action  thereto  as 
UUkj  to  them  appear  best;  therefore, 

Jitiotvtd,  Tliat  I  ho  President  appoint  a  contmittoe  of  Ave,  whose  duty  it  shall  !» 
to  prepare  an  address  to  the  people  of  the  State,  setting  forth  biieHir  the  various 
causes  and  circumstances  which  have  prevented  the  Convention  from  completing  ita 
labors,  and  requesting  them  to  elect  a  Legislature  which  shall  make  the  necessary 
approiiriatlons  for  the  completion  of  the  work  of  the  Convention,  if,  on  full  consider- 
ation, they  desire  it  to  be  completed;  the  address  to  be  reported  on  or  before  the 
sixth  day  of  January,  Instant. 

RtMolvtd,  That  when  this  Convention  adjourns  on  the  sixth  day  of  Jaooary,  it 
stands  adjourned  to  the  first  Monday  in  September,  A.  D.  elgh.teen  hundred  and 
elghty,at  which  time  It  shall  convene  and  proceed  with  Its  work,  prt>vided  the  Legis- 
lature shall  ha«e  made  the  appropriatioiu  necessary  for  the  expenses  of  the  Con- 
vention. 

Mr.  CAPLES.    I  move  to  lay  the  resolution  on  the  table. 

Mr.  WHITE.    Ayes  and  noes.    I  want  to  know  who  the  traitors  are. 

Mr.  FINNEY.  The  resolution  is  not  offered  yet.  I  simply  read  it 
for  information.    I  ask  leave  to  have  it  printed  in  the  Journal. 

Thr  PRESIDENT  pro  tem.  The  gentleman  has  not  offered  the  reso- 
lution yet.     He  asks  leave  to  have  it  printed  in  the  Journal. 

Mr.  HOWARD,  of  Los  Angeles.  That  is  a  motion,  and  I  move  to 
lay  it  on  the  table,  upon  which  I  call  the  ayos  and  noes. 

Mr.  McFARLAND.    Mr.  President :   I  do  not  understand  that  the 
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reeolution  is  before  the  Convention  at  all.  The  gentleman  merely  gave 
notice  that  he  would  introduce  it. 

Ma.  WHITE.  I  hope  it  will  not  be  allowed  to  go  on  the  Journal,  for 
I  think  it  is  disgrareful,  and  I  think  it  should  not  go  on  the  Journal. 

Tbi  president.    The  motion  is  to  print  it  in  the  Journal. 

Mr.  EDGERTON.  Ho  simply  gives  notice  that  he  will  introduce 
that  resolution  on  Saturday. 

Mb.  C.\PLES.    He  asks  to  have  it  printed  in  the  Journal. 

Ma.  HOWARD,  of  Los  Angeles.    I  believe  the  motion  was  to  print. 

Tbi  PRESIDENT  pro  tern.  I  understood  the  gentleman  asked  leave 
to  have  it  printed  in  tne  Journal. 

Ms.  HOWARD,  of  Los  Angeles.  That  is  a  motion,  and  a  motion  to 
lay  it  on  the  table  is  in  order. 

Tbc  PRESIDENT  pro  tem.    There  is  no  second. 

Mb.  AYERS.    Fire  it  out. 

Mb.  EDGERTON.    I  move  the  Convention  resolve  itself 

HBW  BDLI. 

Mb.  cross.    Before  that  motion  is  put,  I  wish  to  send  up  a  notice. 
Thb  SECRETARY  read : 

I  hereby  give  noilcc  th«t  at  the  next  kmIoii  of  the  Convention  I  will  move  to 
adopt  an  additionul  itnnding  rule,  as  fullowa ; 

when  the  ConTeotion  shall  have  refnsed,  by  vote,  to  have  the  prevlone  qaeetlon 
pat,  the  Convention  shall  proceed  in  all  rcapecti  as  though  no  each  vote  had  been 
taken. 

Laid  over  for  one  day. 

PROPOSED  AMKNDMBKT. 

Mb.  WELLIN.  Mr.  President:  I  ask  leave  to  read  a  proposed  sec- 
tion in  relation  to  fire  and  marine  insurance  companies.  I  ask  leave  to 
have  it  printed  in  the  Journal  and  referred  to  tne  Committee  on  Mis- 
cellaneous Subjects. 

Thk  SECRETARY  read: 

'■  Section  1.  The  amount  named  in  either  a  fire  or  marine  insurance 
policy  shall  be  deemed  to  be  the  true  value  of  the  property  insured. 

"  Sic.  2.  Fire  and  marine  insurance  companies  shall  not  combine  for 
the  purpose  of  regulating  the  rates  of  insurance,  under  penalty  of  for- 
feiture of  charter,  or  the  right  to  do  business  in  this  State." 

Referred  to  the  Committee  on  Miscellaneous  Subjects. 

RBVIKUE    AND   TAXATION. 

Mb.  EDGERTON.  I  move  that  the  Convention  resolve  itself  into 
Committtee  of  the  Whole,  the  President  pro  tem.  in  the  Chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  Revenue  and 
Taxation.  / 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thx  CHAIRMAN.  The  second  section  and  amendments  are  before 
the  committee. 

[Mb.  EAGON  in  the  chair.] 

sriEcn  or  hk.  jornson. 

Mb.  JOHNSON.  Mr.  Chairman :  I  have  not  monopolized  any  of 
the  time  of  this  Convention  in  the  discussion  of  this  subject,  and  I  shall 
endeavor  now  to  be  brief  in  what  I  have  to  say.  I  wish  to  coll  your 
attention  to  such  points  as  I  deem  worthy  of  consideration.  There  are 
certain  well  established  and  conceded  principles  in  r;egard  to  taxntion,  to 
which  it  will  be  well  enough  to  advert,  and  which' we  should  bear  in 
mind,  that  we  may  not  be  led  astray  by  false  lights. 

Mr.  Cooley  says,  in  his  Constitutional  Limitations:  "Taxation  is  the 
equivalent  lor  the  protection  which  the  government  affords  to  the  persons 
and  property  of  its  citizens;  and  as  all  are  alike  protected,  so  all  alike 
should  bear  the  burden,  in  proportion  to  the  interests  secured."  Again: 
"  When  taxation  takes  money  for  the  public  use,  the  taxpayer  receives, 
or  is  supposed  to  receive,  his  just  compensation  in  the  protection  which 
government  affords  to  his  life,  liberty,  and  property,  and  in  the  increase 
in  the  value  of  his  possessions,  by  the  use  to  which  the  government 
applies  the  money  raised  by  the  tax;  and  either  of  these  benefits  will 
support  the  burden." 

Aj;ain,  he  cites  the  case  of  The  People  vs.  The  Mayor  of  Brooklyn, 
4  N.  Y.  419,  with  approval,  in  which  the  Court  say:  "A  rich  man 
derives  more  benefit  from  taxation  in  the  protection  and  improvement 
of  his  property  than  a  poor  man,  and  ou^ht  therefore  to  pay  more." 

The  very  able  Chairman  of  the  Committee  on  Revenue  and  Taxation 
in  the  Ohio  Constitutional  Convention  of  eighteen  hundred  and  seventy- 
three  and  eighteen  hundred  and  seventy-four,  in  speaking  of  the  pro- 
vision in  the  Ohio  Constitution  of  eighteen  hundred  and  fifty-one,  in 
respect  to  taxation,  says:  "  It  is,  in  fact,  and  should  ever  be  recognized 
as  the  true  mode  of  distributing  the  public  burdens,  for  it  measures  every 
man's  contribution  to  the  government  by  the  amount  of  protection  which 
the  government  gives  to  him  and  his  property.  The  principle  of  taxa- 
tion should  be,and  must  be,  in  all  well  regulated  governments  where  there 
are  no  privileged  classes  of  property,  that  all  the  property  should  pay  its 
distributive  share  to  the  support  of  the  government,  and  to  the  discharge 
of  the  public  burdens,  just  in  proportion  to  the  amount  of  the  value  of 
the  property  protected  by  the  government  and  its  laws." 

I  citp  these  authorities  because  some  gentlemen  are  very  sensitive 
about  double  taxation,  and  in  order  that  we  may  gn  back  to  the  true 
theoiy  of  taxation,  the  basis  upon  which  this  sovereign  power  rests, 
which  is  the  protection  which  the  citizen  derives  from  the  Government. 
If,  therefore,  the  citizen  transfers  his  property,  and  receives  in  lieu 
thereof  something  else,  which  has  a  money  value,  be  it  a  mortgage,  a 
note,  or  simply  a  parol  promise  to  pay,  and  government  protects  him 
and  bis  legal  rights  in  this  line  of  business,  opens  the  doors  of  its  forums 
of  jiutice  to  vindicate  his  claim  for  redress,  when  his  debtor  fails  to 
respond  to  his  obligation,  on  what  principle  can  it  be  insisted  that  he 
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should  not  pay  for  this  protection  in  the  form  of  taxation,  when  taxa- 
tion is  based  upon  the  protection  which  the  government  gives  to  the 
citizen. 

One  man  sells  his  land  and  gets  in  lieu  thereof  mortgage  notes.  Gov- : 
emment  protects  the  vendor  in  his  mortgage  notes,  ana  the  vendee  in 
his  land.  There  is  no  increase  in  property,  but  there  is  a  change  of 
properties,  which  the  government  recognizes  and  upholds,  and  it  is  this 
protection  which  the  government  extends  over  a  man's  property,  and  all 
the  changes  and  shapes  wjiich  it  assumes  in  the  business  aSairs  of  life, 
which  underlies  the  sovereign  right  of  taxation. 

Passing  from  this  point,  as  to  what  constitutes  the  basis  of  taxation,  I 
come  to  another  proposition,  and  to  sustain  this  I  also  cite  from  Cooley. 
He  says :  "Absolute  eauality  and  strict  justice  are  unattainable  in  tax 
proceedings.  It  must  nappen,  under  any  tax  law,  that  some  property 
will  be  taxed  twice,  while  other  property  will  escape  taxation  altogether. 
Instances  will  occur  where  persons  will  be  taxed  as  owners  of  property 
which  has  ceased  to  exist."  It  must  be  borne  in  mind,  therefore,  that, 
so  far  astheequality  or  justice  of  taxation  is  concerned,  it  is  only  approx- 
imative, and  lon^  after  this  Convention  shall  have  ended  its  labors,  the 
Sisyphean  toil  will  remain  for  other  Constitutional  Conventions  to  grap- 
ple with,  how  nearly  can  the  approach  be  made  to  the  ideal  standard  of 
equality  and  justice  in  taxation.  My  proposition  is,  that  perfect  equal- 
ity in  taxation  is  a  chimera,  an  eidolon  of  the  brain. 

They  who  claim  that  only  tangible  and  visible  property  should  be 
taxed,  cannot  fail  to  see  that  this  is  not  entirely  practicable.  The  retail 
merchant  often  buys  his  goods  of  the  wholesale  merchant  who  has  paid 
the  taxes  on  the  goods,  and  then  takes  them  to  another  jurisdiction,  to  a 
different  locus,  wnere  he  is  assessed  for  the  same  goods,  and  is  compelled 
to  submit  to  double  taxation.  In  formulating  any  system  of  taxation, 
we  must  take  human  nature'just  as  we  find  it,  with  its  disposition  to 
shirk  the  demands  of  the  State,  and,  on  the  other  hand,  the  imperious 
exigencies  of  the  State  itself,  its  duty  to  extend  protection  to  all  its  citi- 
zens and  property  of  every  kind,  and  maintain  its  dignity  and  power; 
and  from  these  postulata  we  must  systematize  our  tax  laws  so  as  to 
make  them  as  nearly  as  mAy  be  practical,  effectual,  equal,  and  uniform. 
Abandoning  Utopian  theories  and  aspirations  after  perfect  equality  and 
ideal  perfection,  we  must  come  down  to  practical  details.  The  armor  of 
constitutional  provisions  is  generally  iron-clad,  and  we  are  not  in  favor 
of  inaugurating  any  experiments  in  it,  especially  on  this  all-important 
subject  of  taxation.  We  want  to  wait  no  long  eifiux  of  years  for  some 
slow  problem  to  work  its  own  solution,  such  as  David  A.  Wells,  the  dis- 
tinguished financier,  has  proposed.  He  says,  "  thatall  taxes  equate  and 
dimise  themselves,  and  that  if  levied  wi'tb  certainty  and  uniformity 
upon  tangible  property,  and  fixed  signs-of  properly,  they  will,  by  a  dif- 
fusion and  repercussion,  reach  and  burden  all  visible  and  also  all  invisi- 
ble and  intangible  property  with  unerring  certainty  and  equality,"  His 
doctrine  is  to  "  tax  but  a  few  things,  and  then  have  those  taxes  diffuse, 
adjust,  and  apportion  themselves  l>y  the  inflexible  laws  of  trade  and 
political  economy." 

The  people  of  California  have  been  waiting  ever  since  the  decision  of 
our  Supreme  Court,  in  the  case  of  The  People  vs.  Hibernia  Bank,  for 
these  taxes  on  tangible  pro{>erty  to  equate  and  diffuse  themselves,  so 
that  by  some  system  of  diffusion  and  repercussion  they  would  reach  and 
burden  all  visible  property.  But  the  process  is  too  slow;  the  Fabian 
tactics  of  delay,  the  Micawber  expectancy  of  something's  turning  up, 
must  be  abandoned  for  a  system  of  taxation,  which  shall  be  general, 
vigorous,  and  operative.  We  have  had  enough  of  this  diffusive,  reper- 
cussive  taxation.  By  way  of  further  elucidation  of  our  proposition 
that  there  is  no  such  thing  as  perfect  equality  in  taxation,  we  may 
instance  the  fact  that  the  shape?  which  taxation  practically  assumes  are 
protean.  It  may  be  in  the  form  of  duties,  imports,  and  excise.  It  may 
be  in  the  form  of  license  fees.  It  may  be  specific,  as  on  corporations,  in 
reference  to  amount  of  capital  stock,  business  done,  or  profits  earned. 
It  may  be  direct  on  property  according  to  value,  as  on  real  estate  and 
tangible  personal  property  ;  but  there  is  one  ^reat  underlying  principle 
which  should  govern  all  taxation,  and  that  is,  uniformity  in  the  tax 
levy.    This  requirement  is  universal. 

If  all  men  were  honest;  if  the  laws  would  not  be  evaded;  if  no 
encouragement  to  deception,  lies,  and  peijury  was  given  thereby,  so  as 
to  make  it  against  public  policy,  it  would  seem  that  for  the  purposes  of 
taxation  debts  should  be  deducted  from  credits;  in  other  words,  that 
intangible  indebtedness  should  be  deducted  from  intangible  credits,  and 
that  the  residuum  and  all  visible  property  should  be  taxed ;  but,  at  any 
rate,  if  this  cannot  be  done  successfully,  all  visible  property  should  be 
subiect  to  the  burden,  because  it  has  a  situs  and  can  always  be  reached, 
and  mortgages  and  solvent  credits  should  also  be  taxed,  because, 
though  they  have  not'a  situs  as  visible  or  tangible  property,  they  are 
equally  protected  by  the  government  and  represent  a  money  value,  and 
for  all  purposes  of  transfer  and  exchange  are  property.  They  have  all 
the  indicia  of  property.  liands,  bouses,  and  all  other  visible  property 
may  be  purchased  with  them,  and  no  other  values  be  passed  between 
the  contracting  parties.  The  coffers  of  an^  bank  will  respond  to  their 
presentation,  and  in  the  business  ramifications  of  life,  they  are  not  only 
valuable,  and  universally  regarded  as  such,  but  they  also  subserve  the 
purposes  of  mutual  convenience.  They  are  the  subjects  of  the  law's 
protection,  as  much  as  any  other  kind  of  wealth.  They  ore  equally 
jirotected  by  the  civil  and  criminal  laws.  Larceny  may  be  committed 
of  them,  and  many  a  felon  has  experience  to  his  sorrow,  that  as  between 
them  and  other  kinds  of  property,  "  their  partitions  do  their  bounds 
divide."  The  difference  is  a  good  deal  like  the  difference  between  a 
Jew  and  a  Christian,  in  the  language  of  Shylock : 

"Hath  not  a  Jew  eyes;  hath  not  a  Jew  hands,  organs,  dimensions, 
senses,  affections,  passions?  fed  with  the  some  food,  hurt  with  the  same 
weapons,  subject  to  the  same  diseases,  healed  by  the  same  means, 
warmed  and  oooled  by  the  same  Winter  and  Summer,  as  a  Christian  is? 
If  you  prick  us,  do  we  not  bleed  ?  if  you  tickle  us,  do  we  not  laugh  ? 
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if  yon  poison  us,  do  we  not  die?  and  if  yoa  wrong  us,  shall  we  not 
revenge." 

But  it  is  said  that  our  Supreme  Court,  in  the  case  of  The  People  vs. 
Hibernia  Bank,  hare  decided  that  credits  are  not  property.  That  decis- 
ion was  based  upon  the  provision  in  our  present  Constitution,  section 
thirteen,  article  eleven,  requiring  that  taxation  shall  be  equal  and  uni- 
form throughout  the  Slate.  It  is  very  apparent  that  this  idea  of  equality 
and  uniformity  was  predominant  in  that  decision,  for  they  say :  "That 
causes  of  acMon  are  dependent  on  too  many  contingencies  to  be  capable 
of  appraisement  which  shall  accord  with  any  rule  of  equity  or  uniform- 
ity of  value,  is  too  plain  for  argument."  Again,  they  say  :  "Th«  Con- 
stitution provides  that  no  property,  as  property,  shall  be  taxed  except 
such  as  is  capable  of  valuation  by  "the  Assessor,  which  shall  be  relatively 
equal  and  uniform  with  that  affixed  to  all  other  property."  In  the  case 
of  Savings  and  Loan  Society  vs.  Austin  et  al.,  in  torty -sixth  of  California 
Reports,  I  notice,  in  the  orgunient  of  a  distinguishm  gentleman  of  this 
Convention,  that  he  gives  it  as  the  result  of  liis  investigations,  that  credits 
are  taxed  in  Florida,  Indiana,  Kansas,  Minnesota,  Michigan,  Oregon, 
Ohio,  West  Virginia,  Louisiana,  Kentucky,  Maine,  Iowa,  Connecticut, 
Massachusetts,  New  York,  Maryland,  New  Jersey,  New  Hampshire. 
Wisconsin,  Georgia,  Alabama,  and  Missouri,  either  under  direct  and 
explicit  constitutional  provisions,  or  legislative  enactments  in  pursuance 
of  the  reserved  sovereign  powers  of  the  Legislature. 

I  must  admit,  Mr.~Cbairman,  thatM  nave  some  objections  to  the 
amendment  proposed  by  my  colleague,  but  they  are  not  of  such  a  char- 
acter as  will  prevent  my  voting  for  it.  I  will  state  concisely  what  my 
preference  wouM  be.  I  find  in  theConstitutionsof  North  Carolina,  Ohio, 
Arkansas,  and  Minnesota,  the  following  provision : 

"  Laws  shall  be  passed  taxing,  by  a  uniform  rule,  all  moneys,  credits, 
investments  in  bonds,  slocks,  joint  stock  companies,  or  otherwise,  and 
also  all  real  and  personal  property  according  (o  its  true  value  in  money." 

Now,  if  we  eliminate  from  this  provision  "  stocks,  Joint  stock  compa- 
nies, or  otherwise,"  which  I  would  have  provided  for  in  a  sul>sequent 
section,  and  tlien,  if  we  insert  the  bonds,  mortgages,  and  franchises,  the 
provision  will  read  thus: 

"  Laws  shall  be  passed  taxing  all  moneys,  credits,  mortgages,  invest- 
ments in  bonds,  franchises,  and  all  real  and  personal  property  accord- 
ing to  its  true  value  in  money." 

Of  course  this  would  be  followed  by  subsequent  sections  as  to  taxing 
stocks,  and  deducting  debts  from  credits,  if  this  latter  should  be  deemed 
advisable.  I  believe  such  a  provision,  besides  substantially  complying 
with  the  constitutional  provisions  in  four  or  five  of  the  States  of  the 
Union,  would  be  a  clearer  and  more  potent  provision  than  that  contained 
in  the  proposed  amendment.  The  word  "credits"  is  shorter,  and  will 
include  "  notes,  evidences  of  indebtedness,  and  solvent  debts,"  in  the 
Moreland  amendment;  besides,  the  words  "  solvent  debts,"  is  a  misno- 
mer when  applied  to  choses  in  action  held  by  the  creditor — they  are  not 
his  debts,  but  his  credits.  Again,  the  word  "solvent"  is  misapplied, 
limiting  only  debts,  and  not  applying  to  bonds,  notes,  mortgages,  and 
evidences  of  indebtedness.  This  misapplication  would  occasion  the 
same  animadversion  which  the  Supreme  Court  gave  utterance  to  in  the 
case  of  The  People  vs.  Hibernia  Bank.  Referring  to  the  provision  in  our 
Political  Code,  to  the  effect  that  personal  property  includes  money,  goods, 
chattels,  evidences  of  debt,  and  things  in  action,  they  say  that  under 
that  provision,  "  unless  the  provision  in  the  Constitution  limits  or 
restrams  the  power  of  the  Legislature,  it  is  the  duty  of  Assessors  to  assess, 
not  only  mortgages,  but  all  debts,  solvent  or  not  solvent,  and  also  all 
rights  of  action,  whether  arising  ex  contractu  or  ex  delicto."  I  refer  to 
this  because  I  think  the  word  solvent  misplaced.  But,  in  the  provision 
wbich  I  have  suggested,  the  word  solvent  is  not  necessary,  because 
everything  is  to  be  assessed  according  to  its  true  value  in  money.  It  is 
my  Judgment  that  a  provision  of  this  kind  would  be  more  satisfactory, 
and  a  clearer  expression  of  the  subjects  of  taxation,  and,  although  I  shall 
vote  for  my  colleague's  amendment,  yet  I  wish  to  say  that  in  the  event 
it  does  not  prevail  I  shall  offer  the  following: 

"Laws  snail  be  passed  taxing  all  moneys,  credits,  mortgages,  invest- 
ment in  bonds,  franchises,  and  all  real  and  personal  property,  according 
to  its  true  value  in  money ,  except  as  hereinafter  provided;  and  no  prop- 
erty shall  be  exempt  from  taxation  except  growing  crops  and  such  as 
may  be  used  exclusively  for  public  schools,  or  places  of  burial  not  used 
for  private  or  corporate  profit,  and  such  as  may  belong  to  the  Fnited 
States,  this  State,  any  county  or  municipal  corporation  within  this  State, 
and  institutions  of  purely  public  charity." 

I  use  the  words  "  investment  in  bonds,"  instead  of  simply  "  bonds," 
as  in  the  Moreland  amendment,  which  includes  too  much.  There  are 
a  great  many  different  kinds  of  bonds,  and  some  of  them  do  not  prove 
to  be  an  inve.'itment. 

Inasmuch,  also,  as  there  are  specific  taxes  sought  to  be  laid  on  corpo- 
rations in  a  subsequent  section  of  the  committee's  report,  I  think  it 
would  be  advisable  to  qualify  the  words  that "  laws  shall  be  passed  tax- 
ing all  real  and  personal  property  according  to  its  true  value  in  money," 
by  the  additional  words,  "  except  as  hereinafter  provided." 

It  will  be  noticed,  also,  that  the  words  in  the  clause  excepting  certain 
property  from  taxation,  as  I  have  suggested,  leave  less  room  for  doubt, 
and  they  are  substantially  the  same  as  in  the  Constitution  of  Missouri 
of  eighteen  hundred  and  sixty-five.  The  power  to  exempt  from  taxation 
property  for  charitable  purposes  is  left  with  the  Legislature  in  the  fol- 
lowing Constitutions:  Pennsylvania,  Florida,  Illinois,  Indiana,  Kansas, 
Minnesota,  North  Carolina,  6hio,  Oregon,  South  Carolina,  Virginia,  and 
West  Virginia.  And  in  most  of  these  Constitutions  the  same  power  is 
left  with  the  Legislature  in  respect  to  exempting  cemeteries.  In  many 
of  the  other  Constitutions  there  is  very  little  said  about  taxation,  leaving 
the  whole  subject  with  the  Legislature;  and  of  course,  under  the  general 
grant  of  legislative  authority  over  the  subject  of  taxation,  as  well  as 
where  nothing  is  provided  on  the  subject,  the  Legislature  possesses  the 
power  of  exemption,  but  I  have  not  bad  time  to  examine  the  laws  of 


those  States  and  ascertain  to  what  extent  the  exemption  has  been  car- 
ried in  respect  to  charitable  institutions. 

In  y»nclusion,  Mr.  Chairman,  I  have  this  to  say,  that  there  is  nothing 
in  which  the  people  of  my  county  are  more  interested  than  in  the  taxa- 
tion of  mortgages  and  solvent  credits,  and  therefore  I  am  willing  to 
support  any  amendment  which  has  a  prospect  of  success,  that  will 
accomplish  this  most  desirable  result,  although  differing,  as  I  do,  in 
matters  of  detail  and  the  phraseology  to  be  used.  In  other  words,  I  will 
support  no  proposition  or  amendment  which  omits  from  the  list  of  tax- 
able property  mortgages  and  solvent  credits. 

SPXKCH  OF  UR.   WILSOX. 

Ma.  WILSON,  of  First  District.  Mr.  Chairman :  I  regret  very  much 
that  I  was  not  able  to  be  present  in  the  Convention  at  the  opening  of 
thjs  discussion.  A  great  many  gentlemen  have  already  expressed  their 
views  upon  the  subject  under  consideration.  Coming  here  without  • 
pledee  to  anybody,  with  a  desire  to  arrive  at  what  will  be  best  for  the 
people,  and  being  ready  now  to  be  convinced  by  any  arguments  which 
may  be  presented,  I  regret  that  I  did  not  hear  the  arguments  of  all  who 
have  spoken,  as  I  might  have  obtained  some  information  convincing  me 
as  to  the  right  course  to  pursue  bore.  I  have  given  this  subject,  for  some 
years  past,  considerable  thought.  I  have  some  preconceived  notions 
upon  toe  subject — notions  which  have  been  formed  after  a  good  deal  of 
study,  and  which  are  more  and  more  confirmed  as  I  continue  to  read 
and  hear  the  matter  discussed.  Not  that  I  am  beyond  the  reach  of  con- 
viction, for  I  hope  never  to  be,  but  as  far  as  my  information  goes,  and 
as  far  as  my  studies  go,  my  preconceived  notions  stand  confirmed ;  yet 
I  am  ready  to  give  way  whenever  any  gentleman  shall  present  views  to 
the  contrary  which  are  well  founded  and  demonstrative  of  the  right.  I 
hope  to  have  an  opportunity  of  presenting  my  views  here  to  gentlemen 
who  are  willing  to  be  convinced,  and  I  nope  there  is  no  member  who, 
upon  being  convinced  as  to  what  is  right,  will  not  be  willing  to  act  upon 
that  conviction. 

This  subject  is  a  difficult  one.  That  it  has  intrinsic  difficulties  there 
is  no  doubt.  It  is  a  subject  that  has  occupied  the  minds  of  great  students, 
great  political  economists,  and  great  sl&tesmen.  Alexander  Hamilton, 
who  was  the  first  Secretary  of  the  Treasury  of  the  United  States,  says, 
"There  is  no  part  of  the  adminislralion  of  government  which  requires 
such  extensive  information  and  a  thorough  knowledge  of  the  principles  of 

EDlitical  economy  so  much  as  the  business  of  taxation."  The  arguments 
ere  must  have  convinced  everybo<ly  of  the  intrinsic  difficulties  of  the 
subject,  and  therefore,  in  approaching  the  subject,  I  shall  present  my 
views  in  no  dogmatic  manner,  but  with  the  earnestness  of  sincere  con- 
viction. 

Now,  I  agne  with  the  last  gentleman  who  addressed  this  body,  and 
the  authorities  wbich  he  cited,  showing  that  absolute,  mathematical 
equality  is  not  to  be  obtained.  But  it  should  be  approximated  as  nearly 
as  possible.  I  do  not  suppose  any  member  will  disagree  with  this  prop- 
osition. It  is  a  principle  to  be  followed  as  a  landmark,  and  the  fact  that 
we  cannot  absolutely  obtain  equality  is  no  reason  why  we  should  not 
approximate  to  it.  Therefore,  looking  at  it  in  a  practical  way,  I  insist 
that  equality  and  uniformity  must  be  sought  after.  It  is  impossible  to 
discuss  any  great  question  of  government,  or  religion,  or  ethics,  unless 
we  agree  upon  some  general  and  common  propositions;  for,  if  we  differ 
on  elementary  principles  and  attempt  to  aiscuss  them,  we  shall  never 
arrive  at  a  solution  of  the  questions  before  this  body.  We  must,  there- 
fore, have  some  common  ground  on  which  to  stand;  some  base,  from 
which  to  start;  certain  axioms;  some  agreed  platform  of  great  underly- 
ing fundamental  principles.  So  agreeing,  we  can  proceed  to  discuss  and 
solve  the  matter  which  is  really  in  dispute.  What,  then,  shall  we  agree 
upon?  In  the  first  place,  that  taxation  must  be  equal  and  uniform,  and 
I  will  not  debate  the  question  now  before  this  body  with  any  one  who 
will  not  agree  to  that  proposition.  He  is  beyond  my  reach  who  says 
taxation  should  not  be  equal  and  unifqrm.  That  is  almost  a  universal 
provision  in  American  Constitutions.  'There  is  hardly  a  Constitution  to 
be  found  in  which  ft  is  not  expressed  in  precisely  these  terms,  that  taxa- 
tion shall  be  equal  and  uniform,  and  all  lawyers  and  Courtis  start  out 
with  this  proposition  as  something  not  to  be  disputed. 

What  is  the  next  proposition  ?  That  there  shall  be  no  double  taxation. 
That  is  another  elementary  principle  that  we  all  agree  upon.  I  hardly 
think  any  gentleman  will  be  found  who  will  declare  himself  to  be  in 
favor  of  double  taxation.  Of  course,  there  may  be  occurrences  of  double 
taxation  under  any  system,  but  it  will  be  vague  in  ita  character  and 
infinitessimal  in  amount.  But  we  must  be  careful  not  to  admit  the 
principles  of  double  taxation.  If  you  tax  a  man's  house  twice,  or  his 
stock  twice,  you  admit  the  principle  of  double  taxation,  and  assert  the 
right  to  tax  the  homestead  over  and  over  if  a  single  assessment  is  not 
sufficient  to  raise  the  required  revenue.  It  is  a  principle  that  certainly 
ought  not  to  be  laid  down  in  the  Constitution.  'Therefore  we  should,  as 
an  essential  principle,  avoid  double  taxation.  We  should  also  avoid  a 
government  capitation  tax,  except  to  a  very  small  degree,  usually  called 
a  poll  tax.  We  have  had  a  poll  tax  for  a  number  of  years,  but  it  is 
hardly  worth  mentioning,  except  to  distinguish  between  it  and  the  tax 
upon  property.  So,  that  is  out  of  view.  As  my  friend  from  Kern 
County  observed,  it  is  a  false  quantity— a  very  proper  phrase.  As  in 
mathematics,  a  false  quantity  is  to  be  rejected,  so  here  we  reject  this, 
and  arrive  at  another  elementary  principle,  and  that  is  that  taxes  are  to 
be  levied  upon  property. 

Now,  we  will  assume  these  great  elementary  principles  to  be  the 
principles'upon  which  to  base  our  action,  and  it  remains  for  us  only  to 
determine  the  property  to  he  taxed,  and  the  mode  and  manner  of  taxing 
it.  Now,  what  is  taxation?  It  has  been  defined  here  by  several  gen- 
tlemen in  different  ways.  The  last  gentleman  who  spoke,  the  gentle- 
man from  Sonoma,  gave  Cooley's  definition.  Cooley  is  only  one  of  prob- 
ably a  hundred  writers  upon  that  subject.  It  has  been  defined  in 
various  ways,  sometimes  as  far  back  as  the  oli^  black  lelter_tomes. 
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[Mr.  Wileon  here  gave  definitions  of  taxation  according  to  several 
authors  which  he  cited.] 

The  power  of  taxation  is  one  of  the  greatest  attributes  of  sovereignty ; 
it  is  a  necessary  power.  It  may  be  regarded  as  an  exaction  which  the 
highest  power — the  sovereign — makes  of  the  subjex:t,  to  pay  for  the  sup- 
port of  the  government.  The  question  of  protection,  as  a  consideration 
for  taxation,  amounts  to  nothing,  for  the  humblest  citizen — the  tramp, 
who  has  not  a  dollar  in  the  world,  or  reputation,  or  honie,  or  place  to 
lay  his  head — is  entitled  to  the  protection  of  the  law.  Government  is  a 
complex  piece  of  machinery,  and  only  runs  at  great  expense.  The  true 
question,  then,  is  this:  What  is  the  liest  system  of  taxation  for  the  sup- 
portof  the  government?  In  every  State  in  the  Union,  with  the  exception 
of  the  instances  mentioned  by  gentlemen  here,  the  matter  of  taxation  is 
left  to  lefjislative  discretion,  with  only  certain  broad  principles  on  the 
subject  laid  down  in  the  Constitution.  In  some  few  States  the  Consti- 
tution fixes  the  objects  and  subjects  qf  taxation,  and  makes  it  mandatory 
upon  the  Legislature.  !n  most  cases  it  is  left  with  the  Legislature  to 
select  the  objects  and  subjects  on  which  taxes  should  be  levied  consistent 
with  the  general  principles  of  equality  and  uniformity — the  tax  being 
upon  property,  and  not  upon  persons.  The  Legislature  should  have  this 
discretionary  power.  My  individual  opinion  is  that  the  Constitution 
should  only  prescribe  that  all  real  estate  and  all  tangible  property  shall 
be  taxed,  and  that  such  taxation  shall  be  according  to  value,  and  that 
the  Legislature  should  have,  beyond  that,  the  power  and  discretion  of 
imposing  any  other  tax  that  it  might  see  fit,  except  a  capitation  tax. 
Then  the  Legislature,  in  its  discretion,  could  enact  a  stamp  act,  a  tax 
upon  incomes,  or  a  tax  upon  anything  else,  according  to  the  necessities 
of  the  State  at  the  time. 

That  would  be  justice  to  all,  and  would  leave  it  more  elastic — in  a 
better  condition,  and  more  in  accordance  with  the  general  principles 
prevailing  in  all  the  States  of  the  Union.  That  would  tax  everything 
that  should  be  taxed,  except  in  some  particular  crisis,  when  it  might 
become  necessary  to  pass  a  stamp  Act,  or  enforce  an  income  tax,  or  tax 
on  something  else.  The  question  here  is,  what  shall  we  prescribe  in  the 
Constitution?  'What  should  be  put  into  it  in  the  shape  of  mandatory 
provisions,  compelling  the  Legislature  to  act?  Shall  the  tax  be  upon 
real  estate?  Everybody  agrees  to  the  proposition  that  real  estate  should 
be  taxed.  Everyfiody,  I  believe,  agrees  that  tangible  personal  property 
should  be  taxed.  When  we  have  gone  beyond  that,  we  have  entered 
upon  a  very  disputable  domain.  Now,  in  its  true  and  proper  sense, 
when  we  have  taken  real  estate  and  tangible  personal  property,  we  have 
all  there  is  that  is  property .  When  you  go  beyond  that,  you  are  getting 
into  deep  water.  Debts  are  incorporeal ;  they  are  simply  creations  of  the 
mind,  and  exist  only  in  contemplation.  A  right  of  way  across  a  man's 
laud  would  be  incorporeal.  It  is  not  real  property ;  it  is  not  persimal 
property.  It  may  be  of  great  value,  and  yet  not  be  property.  lie  does 
not  own  the  land;  he  does  not  own  a  stick  grown  on  the  land;  and  yet 
the  right  to  pass  across  it  is  a  valuable  right.  It  is  incorporeal.  And  there 
are  vast  numbers  of  things  which  are  valuable,  and  which  are  taken 
cognizance  of  by  the  law,  and  yet  which  nobody  ever  thought  of  puttingon 
the  assessment  roll  and  taxing,  because  they  are  purely  creations  of  the 
mind.  We  find  far  back  in  very  early  times  that  this  doctrine  was  laid 
down  very  plainly.  I  will  read  now  a  few  brief  extracts  from  an 
authority  which  my  friend  from  Sonoma  will  recognize: 

Sir  William  Blackstone  says  (BIk.  2  Com.,  p.  17),  in  defining  heredita- 
ments, that  they  are  of  two  kinds — corporeal  and  incorporeal.  "  Cor- 
foreal  consist  of  such  as  affect  the  senses ;  such  as  may  be  seen  and 
andled  by  the  body.  Incorporeal  are  not  the  object  of  sensation ;  can 
neither  be  seen  nor  handled;  are  creatures  of  the  mind,  and  exist  only 
in  contemplation.  An  incorporeal  hereditament  is  a  right  issuing 
out  of  a  thing  corporate  (whether  real  or  personal),  or  concerning,  or 
annexed  to,  or  exercisable  within  the  same.  It  is  not  the  thing  corporate 
itself,  which  may  consist  in  lands,  houses,  jewels,  or  the  like,  but  some- 
thing collateral  thereto,  as  a  rent  issuing  out  of  those  lands,  or  houses, 
or  an  office  relating  to  those  jewels.  In  short,  as  the  logicians  speak, 
corporeal  hereditaments  are  the  substance,  which  may  be  always  seen, 
always  handled.  Incorporeal  hereditaments  are  but  a  sort  of  accidents 
which  inhere  in  and  are  supported  by  that  substance,  and  may  belong, 
or  not  belong,  to  it,  without  any  visible  alteration  therein.  Their  exist- 
ence is  merely  in  idea  and  abstracted  contemplation,  though  their  effects 
and  profits  may  be  frequently  objects  of  our  bodil  v  senses.  And,  indeed, 
if  we  wtmld  fix  a  clear  notion  of  an  incorporeal  hereditament,  we  must 
be  careful  not  to  confound  together  the  profits  produced,  and  the  thing, 
or  hereditament,  which  produces  them.  An  annuity,  for  instance,  is  an 
incorporeal  hereditament,  for  though  the  money,  which  is  the  fruit  or 
product  of  this  annuity,  is  doubtless  of  a  corporeal  nature,  yet  the 
annuity  itself,  which  produces  that  money,  is  a  thing  invisible,  has  only 
a  mental  existence,  and  cannot  be  delivered  over  from  hand  to  hand." 

A  laborer's  lien,  for  instance,  exists  purely  in  contemplation.  There- 
fore, it  is  called  in  law  an  incorporeal  right.  It  cannot,  like  corporeal 
property,  be  seen  and  handled.  It  exists  merely  in  contemplation; 
there  is  nothing  corporeal,  and  there  is  therefore  no  property.  He  can- 
not take  it  and  handle  it,  and  yet  it  is  of  value  to  him.  Choses  in  action 
are  thin^  which  you  cannot  recover  without  a  lawsuit,  unless  volun- 
tarily paid.  The  gentleman  from  San  Joaquin  says,  a  man  can  be  put 
in  jail  for  stealing  a  promissory  note.  I  say  at  common  law  it  could 
not  be  done,  because  it  was  held  not  to  be  property.  It  is  only  by  virtue 
of  a  California  statute  that  stealing  a  promissory  note  is  made  a  larceny. 
Bnt  the  English  law,  from  which  we  derive  the  great  bulk  of  our  laws, 
did  not  regard  a  promissory  note  as  property,  and  it  was  no  larceny  to 
steal  it.  Nor  was  a  debt,  as  a  debt,  assignable;  negotiable  paper,  which 
depended  upon  great  mercantile  principles,  was  assignable,  out  a  debt 
itself  was  not,  as  such,  assignable  at  law,  because  it  was  not  a  thing  cor- 
poreal. Debts  were  simply  incorporeal  things,  and  not  assignable. 
There  are  many  things  which  may  be  mentioned  of  the  same  character 
which  have  value,  but  which  could  not  be  taxed.    Let  us  take  some 
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instances.  A  man  rides  upon  the  railroad,  and  through  some  negligence 
of  the  railroad  employes  has  his  leg  broken.  He  has  a  cause  of  action 
against  the  railroad  company.  He  has  a  chose  in  action.  He  has  a 
claim  for  damages  for  a  broken  leg.  Are  you  going  to  tax  that  claim? 
When  the  Assessor  comes  around  to  the  hospital  where  the  man  is  lying 
with  his  broken  leg,  and  learns  that  he  has  a  claim  against  the  railroad 
company  because  of  his  broken  leg  and  injured  feelings,  is  he  to  tax  that 
claim?  Is  it  property?  It  has  value.  He  has  a  claim  at  law  and  he 
may  assign  it,  oecause  we  have  changed  the  common  taw  with  regard  to 
the  assignability  of  choses  in  action. 

We  next  find  a  man  with  a  patent  right.  It  may  be  most  valuable. 
Some  of  the  most  valuable  things  owned  are  in  the  shape  of  patent 
rights.  So,  also,  I  may  own  a  patent  almost  indispensable  to  a  railroad 
company,  and  I  may  charge  a  large  royalty  for  the  use  of  it.  It  is 
mine;  it  is  the  result  of  my  ingenuity,  and  thcv  cannot  use  it  without 
paying  me  a  royajty.  The  Government  has  given  me  the  exclusive 
right  for  the  purpose  of  encouraging  invention.  Yet,  whoever  thought 
of  taxing  that  kind  of  property  ?  ■  Take,  also,  a  copyright.  I  have 
written  a  book.  No  man  can  print  it  except  by  my  consent.  It  is 
valuable;  but  whoever  thought  of  taxing  it?  Take  a  newspaper  with 
an  immense  cireulation,  and  the  value  of  the  actual  property  employed 
bears  no  relation  to  the  real  value  of  the  concern ;  yet  whoever  heard 
of  the  good  will  of  a  newspaper  being  taxed?  You  may  tax  the  type 
and  the  press;  but  the  ^reat  value  of  a  newspaper  is  its  popularity  with 
the  public.  Its  value  lies  in  the  good  will ;  but  whoever  heard  of  tax- 
ing the  good  will  of  a  newspaper?  It  is  an  intangible,  incorporeal  thing, 
which  depends  upon  enterprise,  energy,  tact,  talent,  management,  and 
popularity  with  the  people.  We  had  an  instance  of  it  in  the  City  of  San 
Francisco,  where  a  newspaper  with  a  very  wide  circulation  and  great  suc- 
cess and  prosperity  went  suddenly  down ,  and  was  worth  only  what  its  tjrpe 
and  pres-ses  would  sell  for.  Take  the  San  Francisco  Herald  at  the  time 
the  Vigilance  Committee  existed.  It  had  a  very  wide  circulation  and  a 
large  patronage.  It  took  a  position  against  the  committee  and  lost  its 
patronage.  Before  that,  the  institution  could  have  been  sold  for  two 
hundred  thousand  dollars.  The  next  day  there  was  simply  a  lot  of  old 
type  and  presses.  Whoever  thought  of  taxing  the  good  will  of  a  news- 
paper? 

Take  a  policy  of  insurance,  the  option  to  purchase  property,  etc.;  they 
are  valuable,  but  who  ever  thought  of  taxing  them?  'Take  the  right  I 
have  to  the  earnings  of  my  son  until  he  is  twenty-one  years  old.  He 
must  work  upon  ray  farm,  or  in  my  shop,  or  in  my  office,  until  he  is  of 
age.  His  labor  is  mine,  and  it  israluable  to  me;  yet  who  ever  beard  of 
taxing  it?  All  these  things  it  is  impossible  to  tax,  and  therefore  no  one 
has  ever  thought  of  taxing  them.  Therefore  the  idea  of  universal  taxa- 
tion must  be  abandoned.  It  is  not  necessary  to  equal  and  uniform  taxa- 
tion that  it  should  be  universal.  Those  thin^  occupy  the  same  position 
precisely  as  a  debt.  A  debt  is  incorporeal,  exists  in  the  mind,  in  contem- 
plation, and  it  is  no  answer  to  say  that  you  can  get  something  for  that  debt. 
So  you  can  for  a  copyright;  so  you  cas  for  a  claim  for  a  broken  leg  which 
has  been  caused  by  the  negligence  of  a  railroad  employ^.  Now,  I  say 
that  all  modem  political  economists  insist  that  taxation  should  be  limited 
to  visible,  tangible  property,  with  a  very  few  exceptions,  and  the  leading 
minds  of  the  age  contend  that  the  best  mode  of  taxation  is  to  tax  that 
which  is  visible  and  tangible  only — real  property  and  personal  property 
that  ^ou  can  see  and  handle.  Men  who  have  studied  taxation — all  great 
publicists— say  so.  It  is  curious  that  there  is  such  uniformity  of  opinion 
among  learned  and  able  men,  who  have  studied  the  philosophy  of  taxa- 
tion, if  they  are  not  right  in  those  views.  Alexander  Hamilton  says  that 
taxation  ought  to  be  based  upon  tangible,  visible  projierty,  and  a  mind 
greater  than  his  never  existed  in  the  United  States.  Tliese  New  York 
Commissioners,  who  have  been  referred  to,  proceed  upon  the  same  basis, 
and,  in  an  article  in  the  Atlantic  Monthly,  Charles  Francis  .\dams  lays 
down  the  same  proposition  exactly,  and  denounces  the  system  of  taxing 
mortgages  as  an  absurd  system. 

Now,  suppose  some  gentleman  starts  to  go  through  the  State  of  Cali- 
fornia, in  order  to  ascertain  the  material  wealth  of  the  Slate.  Let  him 
start  with  the  land  and  assess  it  at  its  value.  Let  him  take  the  cattle 
and  other  personal  property  upon  the  land.  Let  him  find  all  the  things 
that  are  to  be  seen  and  handled — drrgoods,  produce,  and  slock  of  all 
kinds.  When  he  shall  be  through  and  shall  have  added  the  figures,  will 
we  not  have,  beyond  all  question,  the  material  wealth  of  the  Stale  ? 
Now,  if  we  should  ascertain  that  half  the  citizens  of  the  State  have 
borrowed  from  the  others  an  amount  equal  to  one  half  that  material 
wealth,  have  we  added  anything  to  the  material  wealth  of  the  State  by 
that  debt?  Now,  is  it  a  debatable  proposition  in  political  economy  that 
he  should  stop  when  he  has  assessed  all  the  visible  and  tangible  prop- 
erty ?  Bu.t  in  despite  of  all  this,  it  is  said  here  that  we  must  tax  mort- 
gages, which  are  evidences  of  the  debts  of  the  people.  The  farmer  who 
desires  to  improve  his  place  has  borrowed  ten  or  fifteen  thousand  dollars 
for  that  purpose,  and  insists  that  the  mortgage  should  be  taxed.  It  is 
one  of  the  most  curious  features  of  this  thing  that  the  farmer  who  has 
to  borrow  money  should  want  mortgages  taxed.  I  do  not  understand 
why  he  insists  on  this,  for  he  wants  to  use  the  land  for  the  purpose  of 
negotiating  a  loan  upon  it.  I  don't  care  if  he  is  perfectly  independent' 
and  free  from  debt  to-dav;  independent  of  everybody  and  eveiything; 
still  he  does  not  know  wliat  mistbrtune  may  happen" to  him.  He  may 
want  to  enter  upon  some  new  enterprise,  some  new  developments,  and 
he  ma^  want  to  borrow  some  money  upon  the  farm.  If  mortgages  bo 
taxed  it  is  the  borrower  who  must  pay  the  tax  by  a  great  law  of  trade. 
He  cannot  escape;  he  must  pay  the  tax  upon  the  laud  and  upon  the 
mortgage  too.  He  may  struggle  as  he  pleases,  he  will  never  get  the 
money  except  by  paying  it.  We  may  provide  that  there  shall  be  no 
contract  between  the  mortgagor  and  the  mortgagee ;  that  the  mortgagee 
shall  pay  the  tax.  We  may  pass  a  usury  law  to  prevent  high  rates  of 
interest,  and  when  we  get  through  wo  will  find,  as  a  result,  that  the 
farmer  cannot  borrow  ten  cents  upon  his  land.    He  is  merely  rendering 
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it  unavailable  as  a  security.  His  land  may  be  very  productive,'  situated 
in  a  fine  portion  of  the  country;  accessible  to  market;  but  when  he 
offers  it  to  a  business  roan  as  security  for  a  loan,  he  will  be  laughed  at 
if  Buch  restrictions  as  these  are  prescribed. 

If  you  tax  land  and  then  tax  mortgages,  you,  in  the  first  place,  raise 
the  price  of  interest  which  the  land  owner  pays.  If,  to  prevent  that, 
you  pass  a  usury  law,  you  render  land  unavailable  as  a  security.  The 
borrower  inevitably  pays  the  tax  in  all  cases,  upon  the  roortga^e,  and  the 
borrower  should  cry  aloud  against  a  mortgage  tax.  As  a  friend  to  the 
&rmer,  I  am  opposed  to  a  tax  upon  mortgages.  The  money  lender  will 
take  care  of  himself.  He  his  the  money,  and  he  can  command  the 
terms  upon  which  he  will  loan  it,  and  the  farmer  who  wants  to  borrow 
must  accede  to  those  terms  or  he  will  not  get  the  money.  When  he  has 
paid  taxes  upon  the  land,  for  God's  sake  don't  tax  him  upon  the  mort- 
gage too,  when  he  seeks  to  raise  money  for  the  purpose  of  developing 
the  resources  of  the  State.  What  else  will  this  tax  effect?  It  will  drive 
away  capital  from  loans  upon  farms.  This  New  York  Commissioners' 
report  which  has  been  referred  to,  expresses  the  idea,  when  it  says  that 
if  you  want  capital  to  develop  your  land  do  not  raise  the  price,  cheapen 
it.  You  will  then  bring  money  down  where  the  farmer  can  reach  it  for 
the  purpose  of  developmg  the  land.  They  say  the  State  of  New  York 
has  oeen  set  back  and  retarded  ten  years  in  its  growth  by  not  having 
correct  ideas  of  taxation,  and  by  the  taxation  of  mortgages.  It  is  against 
the  interest  of  the  country,  and  particularly  against  the  interest  of  that 
class  who  develop  the  resources  of  the  country  on  borrowed  capital.  It 
is  against  the  interest  of  the  land  owner.  It  does  not  cheapen  money, 
and  the  tax  must  fall  upon  the  borrowing  class.  You  cannot  make  a, 
man  lend  you  money  according  to  your  wishes.  He  will  loan  it  accord- 
ing to  the  principles  and  rules  of  trade  and  business,  and  be  will  send 
his  money,  to  subserve  his  own  interest,  from  one  city  to  another,  as 
shown  by  the  New  York  Commissioners.  Wherever  it  is  paid  best,  there 
will  it  go.  Sometimes  it  oomes  here,  sometimes  it  goes  away.  It  is 
plenty  here  now,  because  it  pays  here.  It  is  scarce  at  another  time, 
because  it  doesn't  pay  here.  'The  laws  of  trade  will  control,  and  we  can- 
not control  the  laws  of  trade  by  constitutional  enactment.  We  must 
conform  to  them,  abide  by  them, and  act  upon  them;  and  the  man  who 
does  not  act  upon  the  great  laws  of  trade  is  as  foolish  as  the  man  who 
expects  the  tide  to  obey  his  wishes. 

I  do  not  propose  to  go  into  any  further  details  in  this  matter  in  show- 
ing how  it  IS  double  taxation,  because  it  is  manifestiv  double  taxation. 
There  is  no  property  but  that  which  we  see  and  handle,  except  in  mere 
contemplation.  The  gentleman  from  Sacramento  read  you  authorities 
and  precedents  from  other  States,  which  show  that  the  people,  desiring 
to  arrive  at  what  is  right  and  best  for  the  State,  exempted  mortgages 
from  taxation,  and  under  circumstances,  too,  where  there  was  no  ques- 
tion as  to  the  power  of  the  State  to  tax  mortgages.  They  found  from 
experience  that  it  was  inexpedient  to  tax  mortgages,  and  resolved  on  a 
different  course,  to  their  great  benefit.  Now,  as  I  said,  there  is  no  prop- 
erty in  these  incorporeal  things.  They  are  simply  the  representatives 
of  property.  I  do  not  intend  to  introduce  the  same  old  horse  which  has 
been  trotting  around  this  Convention  in  my  absence,  as  an  illustration. 
But  there  are  many  things  that  illustrate  the  falsity  of  the  idea  that  these 
ideal  and  incorporeal  things  are  property  in  the  true  sense.  The  very 
moment  we  tax  a  debt,  we  are  taxing  property  doubly.  I  have  seen  illus- 
strations  of  these  mortgage  tax  matters  in  my  professional  experien<^,  one 
of  which  I  will  mention  here,  which  demonstrates  the  workings  of  the 
mortgage  tax  law.  A  number  of  years  ago,  and  before  the  decision  of 
the  Supreme  Court  in  the  Hibernia  Bank  cases,  a  firm  in  San  Francisco 
had  loaned  one  hundred  thousand  dollar^  and  taken  a  mortgage  upon 
land  near  Marysville.  The  Assessor  came  along  and  viewed  the  land, 
and  assessed  it  to  the  owner  at  one  hundred  thousand  dollars.  Then  he 
went  to  the  records,  found  the  mortgage,  and  assessed  it  to  the  mort- 
gagee at  one  hundred  thousand  dollars.  Now,  there  was  the  land  taxed, 
and  the  money  loaned  upon  it  taxed,  and  then  the  mortgage  taxed. 
The  borrowers  failed  in  the  enterprise  for  which  they  borrowed  the 
money,  and  became  unable  to  repay  the  one  hundred  thousand  dollars 
secured  by  the  mortga^.  They  went  to  the  mortgagee  and  said:  "  We 
cannot  redeem,  and  will  convey  you  the  land  in  payment  of  our  mort- 
gage debt."  The  arrangement  was  made  and  the  land  was  conveyed  to 
the  mortgagee  before  the  tax  was  payable.  Now,  after  the  mortgagee 
had  become  the  owner  of  the  land,  along  came  the  Tax  Collector;  the 
mortgagee  had  only  the  land ;  he  bad  loaned  one  hundred  thousand 
dollars  on  the  land,  and  had  taken  the  land  in  paymeij^.  And  yet  the 
Tax  Collector  said :  "  I  have  a  claim  against  you  on  the  assessment  of 
one  hundred  thousand  dollars,  the  value  of  the  land,  and  on  the  assess- 
ment of  one  hundred  thousand  dollars  on  the  mortgage.  The  land  was 
assessed  and  you  have  now  the  land  and  must  pay  the  tax.  The  mort- 
gage is  gone,  but  the  assessment  was  made  and  cannot  be  changed ;  so 
you  must  pay  the  tax  on  the  land  and  the  tax  on  the  mortgage; "  that 
ideal  thing,  which  did  not  exist  even  at  the  time,  except  in  contempla- 
tion, and  now  even  that  is  gone.  That  one  hundred  thousand  dollars, 
treated  as  property,  was  annihilated;  it  had  been  absolutely  destroyed 
by  the  transaction  of  taking  the  land  for  debt.  Was  the  material  wealth 
of  the  State  lessened  one  hundred  thousand  dollars  by  that  transaction  T 
I  submit  it  to  you  as  political  economists.  In  my  judgment,  not  at  all. 
It  is  simply  absurd.  There  was  no  destruction  of  property  because  there 
was  no  property  to  destroy.  Therefore,  when  this  citizen  came  to  pay, 
he  was  compelled  to  pay  a  double  tax  upon  the  value  of  that  land.  You 
cannot  escape  from  the  logical  result  of  the  transaction.  The  land  was 
worth  one  hundred  thousand  dollars  only,  and  yet  he  was  compelled  to 
pay  on  two  hundred  thousand  dollars.  Now,  the  gentleman  from 
Sonoma  earnestly  desires  to  tax  mortgages.  I  hold  he  cannot  do  it 
unless  he  taxes  an  ideal  thing  or  a  mere  piece  of  paper.    I  desire  to  call 

his  attention 

Ma.  HITCHCOCK.    Suppose  the  mortgage  was  upon  a  house  for  one 
hundred  thousand  dollars,  and  the  hou8«'T>umed  «p? 


Mr.  WILSON.  I  cited  this  illustration  for  the  purpose  of  showing 
that  there  was  no  loss  of  material  wealth.  If  the  house  is  burned  down 
there  is  a.loss  of  material  wealth.  The  State  has  lost  property  worth  so 
much  money.  That  is  the  proposition  I  have  presented.  When  the 
mortgage  is  lost  or  canceled,  there  is  no  loss  of  material  wealth.  There 
is  no  wealth  destroyed.  When  the  house  burns  down,  there  is  a  loss  of 
material  wealth.  You  are  speaking  of  one  thing  and  I  am  speaking  of 
another.  Next  in  order  I  would  ask,  are  you  going  to  tax  debts  T  I 
will  assume  that  I  owe  Mr.  Gregg  a  debt.  He  is  taxed  upon  it.  He 
owes  me  a  debt  and,  under  the  law,  they  are  both  satisfied  and  annihi- 
lated, because  one  offsets  the  other.  Here  is  no  loss  of  property.  When 
there  is  only  one  debt  owing,  it  is  asserted  that  there  is  property  to  t>e 
taxed,  but  when  a  counter  debt  is  owing,  then  the  first  debt  is  met  by 
the  offset,  and  there  is  no  property  whatever. 

Mr.  McCALLUM.  Suppose  you  owe  Mr.  Gregg  one  thousand  dol- 
lars, and  he  owes  you  one  thousand  dollars,  is  there  an^  debt  existing 
in  that  case  7 

Ma.  WILSON.  Yes,  sir;  there  are  two  debts.  He  owes  me  and  I 
owe  him.  Suppose  he  sues  me  and  I  do  not  plead  my  debt  as  an  offset. 
Then  he  gets  judgment  for  the  full  amount. 

Mr.  McCALLUM.    There  is  an  action  in  each. 

Mb.  WILSON.  Of  course,  I  was  showing  you  the  nature  of  tbeae 
things  which  are  to  be  called  property,  ana  the  absurdity  connected 
with  their  taxation.  You  may  say  such  and  such  things  are  property, 
but  they  aro  not  real,  tangible  property,  and  ought  not  to  be  taken  cog- 
nizance of  by  the  Assessor  for  the  purposes  of  t^ation. 

Now,  I  wish  to  call  attention  to  the  first  proposition  in  this  Moreland 
amendment,  as  it  is  called,  and  if  the  Convention  can  adopt  this  aa  a ' 
whole,  they  can  stand  a  good  deal.  "  All  property  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  provided  by  law."  So  far, 
so  good.  There  is  hardly  anything  so  bad  but  that  you  can  find  a  little 
good  in  it.  But  that  is  about  the  provision  of  the  old  Constitution. 
"  For  purposes  of  taxation,  bonds,  notes,  mortgages,  evidences  of  indebt- 
edness, solvent  debts,  franchises,  everything  of  value  capable  of  transfer 
or  ownership,  shall  be  considered  property,"  etc.,  excepting  growing 
crops.  This  is  double  taxation  and  you  cannot  escape  it.  Take  the 
elementary  principles  which  I  laid  down  in  Ihe  beginning,  and  you 
cannot  avoid  the  conclusion.  Now,  the  first  error  is  that  the  terms  "  sol- 
vent debts"  ought  to  be  "credits"  instead  of  "debts."  We  have  been 
using  the  term  "debts"  here  in  this  debate  when  we  really  have  meant 
"  credits."  However,  we  understand  what  is  meant  The  term  "  solvent 
debts"  either  embraces  bonds,  notes,  mortgages,  and  other  evidences 
of  debt,  or  it  does  not  embrace  them.  If  it  does  embrace  them,  then 
they  ought  to  be  stricken  out,  because  when  you  have  one  comprehen- 
sive word  which  embraces  everything  which  you  desire  to  enumerate, 
that  is  the  word  to  use.  But,  if  there  is  the  least  obscurity,  or  doubt, 
or  confusion,  then,  of  course,  it  is  better  to  make  it  plain.  Therefore,  if 
you  mean  that  bonds,  and  notes,  and  mortgages  are  solvent  debts,  you 
ought  to  say  so. 

If  this  proposed  amendment  should  be  adopted  as  it  now  is  written, 
and  comes  to  be  judicially  considered,  this  charitable  view  will  not  be 
taken  of  it,  because  it  is  the  universal  legal  rule  that  every  word  and 
sentence,  or  portion  of  a  sentence,  is  to  t«  considered  as  having  some 
foree  or  meaning.  Legislative  or  constitutional  bodies  are  supposed  to 
have  used  particular  words  because  they  convey  particular  ideas.  There- 
fore the  Court  construing  it  will  say,  '•  solvent  debt"  occupies  one  posi- 
tion, performs  one  office,  and  the  mortgage  is  a  different  thing  entirely. 
What  is  the  result  thenT  The  judicial  interpretation  will  be  this— that 
when  you  have  taxed  "solvent  debts,"  you  liave  taxed  only  one  of  the 
things  which  are  mentioned.  You  have  not  finished;  you  must  go 
farther.  Hera  is  the  note;  you  must  tax  that;  you  must  tax  the  evi- 
dence of  indebtedness,  independent  of  the  debt,  or  else  there  is  no  sense 
in  this  provision.  You  propose  to  tax  mortgages.  'What  is  a  mortgageT 
It  is  a  mere  instrument  in  writing  by  which  a  debt  is  written.  It  is  a 
contract.  All  these  paper  writings,  and  evidences  of  contract,  would 
have  to  be  taxed,  independent  of  the  debt.  It  proposes,  also,  to  tax  • 
bond,  or  a  note,  irrespective  of  solvency.  By  this  amendment  it  ispro- 
posed  to  tax  bonds.  What  kind  of  bonds?  Why,  all  bonds.  Official 
twnds  are  literallv  embraced  in  the  term,  and  are  you  going  to  tax  them  T 
Officers  give  official  bonds  for  good  conduct  and  the  faithful  per- 
formance of  official  duty,  such  as  Sheriffs,  County  Clerk,  etc  Are 
you  going  to  tax  such  bonds — attachment  bonds,  appeal  bonds,  indem- 
nifying bonds,  and  the  thousands  of  bonds  of  vanous  kinds  known 
to  the  ordinary  business  affairs  of  life — are  you  going  to  tax  them? 
Now,  mortgages  may  be  given  for  something  else  bnides  money.  They 
are  given  for  the  purpose  of  carrying  out  collateral  engagements.  I  may 
become  surety  for  a  man,  and  he  may  give  me  a  mortgage  to  indemnify 
me  for  any  losses  which  may  arise.  Now,  should  it  be  taxed?  There  is 
no  money  due  upon  it.  These  are  only  a  few  of  the  difficulties  which 
may  arise  if  this  loosely  drawn  provision  is  inserted  into  the  Constitu- 
tion. Evidences  of  debt  are  to  be  taxed,  not  the  debts  themselves. 
What  docs  that  mean?  Why,  if  you  are  amerehant  and  keep  books  of 
account,  they  are  evidences  of  debt,  under  the  law.  You  may  intro- 
duce these  books  of  account  in  evidence  against  a  man  to  whom  you 
have  given  credit,  and  they  are  considered  as  very  potent  evidence.  A 
man  might  write  a  letter  in  which  he  admits  that  a  certain  debt  is  due, 
and  that  is  one  evidence  of  debt  There  are  many  evidences  of  debt 
which  are  not  negotiable.  They  are  not  money.  Shall  the  State  tax 
them  ?  It  is  not  the  debt,  because  you  have  already  once  taxed  thedebt 
under  the  first  head,  "  solvent  debts."  Why,  then,  do  you  hunt  for  the 
evidence  of  that  debt,  and  tax  it  also  ?  Besides,  it  would  seem  that  the 
evidence  of  debt  is  to  be  taxed  whether  the  debt  itself  is  solvent  or  not 
The  proposed  amendment  provides  thot  everything  of  value,  capable  of 
being  transferred  or  owned,  shall  be  considered  property.  Now,  that  is 
very  broad  language — very  sweeping.  Let  us  see  what  it  leads  to.  Let 
us  see  what  is  capable  of  being  owned.    A  man's  deed  to  his  land  is 
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valuable  to  him.  It  is  owned  by  him — be  can  transfer  it.  Are  you 
going  to  tax  his  deed?  A  claim  for  unliquidated  damages  is  owned  by 
a  man.  He  may  have  a  libel  suit,  and  may  assign  his  cause  of  action. 
There  are  also  copyrights,  the  good  will  of  a  newspaper,  and  hundreds 
of  things  which  are  capable  of  being  owned  and  transferred,  which 
ought  not  to  be,  and  never  have  been,  regarded  as  proper  subjects  of 
taxation. 

Me.  MORELAND.  Did  you  ever  hear  of  a  mortgage  or  note  being 
taxed?  ' 

Ma.  WILSON.  I  never  did ;  it  was  always  the  money  at  interest  that 
was  taxed,  and  there  never  was  any  attempt  to  tax  bonds  or  anything 
else  of  that  kind.  It  was  (leretofore  expressly  provided  that  it  was 
money  at  interest  that  was  to  be  taxed.  If  a  man  sold  a  farm  and  took 
a  mortgage  without  interest  to  secure  the  unpaid  purchase  money,  it  was 
not  taxed  at  all  under  the  old  law.  It  was  only  taxable  when  it  ran  on 
interest.  It  never  was  sought  to  tax  it  in  any  other  way.  It  is  also 
propoeed  in  this  amendment  to  tax  the  property  of  corporations,  and 
then  tax  the  capital  stock.  That  is  one  of  the  remarkable  features  of 
this  amendment.  Now,  to  tax  the  property  of  a  corporation,  and  then 
tax  its  capital  stock,  is  double  taxation  under  all  the  authorities.  It  has 
been  decided  in  six  or  eight  States  that  it  is  double  taxation,  and  is  not, 
therefore,  in  accordance  with  true  principles  of  political  economy.  When 
you  tax  the  property  and  money  of  a  corporation,  you  have  taxed  every 
piece  of  property  it  has.  If,  after  that,  you  tax  the  capital  stock,  you 
ai«  taxing  that  corporation  twice  on  the  same  property.  So  it  has  l>een 
held  b^  all  the  Courts  of  the  Union. 

Again,  this  exemption  of  growing  crops  is  one  which,  in  my  opinion, 
ought  not  to  be  made.  The  views  presented  by  the  gentleman  from 
Yuba,  Judge  Belcher,  exhausted  the  whole  subject.  Instead  of  taxing 
them  as  growing  crops,  the  Assessor  should  go  upon  the  land,  and  what- 
ever he  finds  he  should  assess  for  what  it  is  worth,  whether  it  is  growing 
crops  or  anything  else.  He  should  assess  the  land  of  my  friend  Colonel 
Biggs  for  what  it  is  worth.  We  want  to  arrive  at  the  value.  Let  the 
Asa»8or  use  his  best  judgment  in  arriving  at  the  value.  I  would  take 
into  consideration  everything  regarding  the  land,  just  as  if  I  were  buy- 
ing it.  If  I  were  buying  the  land  I  would  take  the  crop  into  considera- 
tion. I  would  not  estimate  separately  at  all,  but  would  assess  the  land 
with  the  growing  crop  du  it;  looking  at  the  land  in  such  or  such  a  con- 
dition, I  would  say  it  is  worth  so  much.  If  I  found  a  good  crop  on  it,  I 
would  consider  it  more  valuable  than  if  it  were  lying  uncultivated.  I 
would  not  tax  it  as  a  growing  crop,  but  part  of  the  value  of  the  land. 

With  regard  to  the  proposition  of  the  gentleman  from  Placer,  Judge 
Hale,  I  wul  say  one  word.  It  comes  nearer  to  my  idea  of  fair  and  just 
taxation  than  the  proposition  of  the  gentleman  from  Sonoma.  It  comes 
nearer  to  a  just  and  correct  mode  of  taxation.  There  are  some  objec- 
tions to  it  in  its  present  shape;  there  are  some  thin|3  which  should  be 
corrected  to  make  it  altogether  fair  and  just.  Certainly  it  comes  nearer 
to  the  true  principles  than  the  Moreland  amendment.  I  should  like, 
however,  to  see  it  amended  in  some  respects,  and  then  adopted,  if  it  is 
the  best  we  can  do.  It  certainly  does  not  permit  double  taxation  in  its 
main  provisions;  it  distributes  the  tax  between  the  borrower  and  the 
lender,  and  altogether  comes  nearer  to  equality  and  uniformity;  there- 
fore, I  would  like  to  see  the  Hale  amendment  divested  of  some  objec- 
tionable features.  If  it  shall  be  permitted  by  parliamentary  usages,  at 
some  time  to  offer  an  amendment,  which  I  am  unable  lo  do  now,  I 
shall  propose  to  reform  the  Hale  amendment  so  as  to  read  something 
like  tbis: 

"All  property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law.  No  tax  shall  be  imposed  upon  debts  or 
evidences  of  debt,  upon  private  property  exempt  from  taxation  by  the 
laws  of  the  United  States,  or  property  belonging  to  the  United  States, 
this  State,  or  any  municipality  thereof.  No  d^uction  shall  be  made 
from  the  assessed  value  of  property  on  account  of  any  debt  or  debts, 
owing  by  the  owners  of  such  property." 

The  other  portion  of  the  amendment  to  stand  as  it  is.  I  would  not 
allow  deductions  to  be  made  for  ordinary  little  debts  like  butcher,  and 
baker,  and  grocer's  bills;  I  would  avoid  all  of  these  objections.  There 
ought  to  be  an  amendment,  too,  of  this  kind,  that  the  debtor,  in  making 
these  deductions,  should  have  paid  the  taxes  upon  the  property ;  that  he 
should  not  escape  his  taxes  and  then  deduct  from  others;  and,  also,  that 
this  should  not  apply  to  the  bonded  debts  of  corporations.  With  these 
exceptions  I  shall  sustain  the  amendment  of  the  gentleman  from  Placer 
In  preference  to  that  of  the  gentleman  from  »>noma.  The  latter  is 
utterly  wrong,  and  contrary  to  all  principles  of  political  science,  justice, 
and  right. 

Another  word  in  relation  to  bonds,  spoken  of  here.  If  you  tax  State 
or  municipal  bonds,  it  is  taking  money  out  of  one  pocket  and  putting  it 
into  another,  because  if  you  tax  them  it  will  affect  their  market  value, 
and  thus  be  a  loss  to  the  State  or  municipality  issuing  them.  That  is 
the  reason  why  the  United  States  provided  that  their  bonds  should  not 
be  taxed,  for  if'  they  mi^ht  be  taxed  at  all  they  might  be  taxed  to  such 
an  extent  as  to  ruin  their  value.  These  things  are  all  governed  by  the 
laws  of  trade.  There  is  no  use  In  running  one's  head  against  a  stone 
wall.  Tax  these  bonds  and  the  State  will  not  get  as  mucn  for  them  as 
she  would  without  the  tax.  The  market  value  of  the  bonds  will  drop 
down  just  in  proportion  to  the  amount  of  the  tax  upon  them.  Leave  off 
the  tax  and  they  are  a  more  desirable  investment,  and  the  State  gets 
more  for  them.  No  government  ever  taxes  its  own  bonds.  My  own 
idea  is  that  all  we  should  require  of  the  Legislature  is  that  real  estate 
and  tangible  property  should  t>«  taxed,  and  li«yond  that,  leave  it  to  legis- 
lative discretion  as  to  whether  they  will  tax  anything  else.  I  shall 
favor  the  Hale  amendment  with  the  alterations  I  have  suggested.  Fail- 
ing in  that,  I  cannot  conceive  of  anything  more  objectionable  than  this 
Moreland  amendment,  not  even  a  deluge.  [Laughter.]  I  would  rather 
take  this  report  of  the  committee,  including  all  of  its  objectionable  fea- 
tures.   I  prefer  the  Hale  amendment.    But  either  is  infinitely  better 


than  the  Moreland  amendment.     Its  adoption  into  the  Constitution 
would  set  this  Slate  back  in  its  growth  and  development  ten  years. 


gPKKCH   OF   KB.    KEDDT. 


Me.  REDDY.  Mr.  Chairman :  I  hope  that  whatever  I  may  have  to 
say  upon  this  subject  will  not  be  construed  as  my  remarks  were  the 
other  day,  when  the  gentleman  from  Santa  Cruz  represented  me  as 
attempting  to  create  hostility  between  the  farmers  and  the  miners.  I 
agree  with  him  fully  that  the  two  interests  are  united,  or  ought  to  be  so. 
That  the  interest  of  one  is  the  interest  of  the  other. 

Now,  sir,  we  have  laid  down  one  very  clesr,  distinct  rule  in  this  first 
section  of  the  report  of  the  committee,  and  that  is,  that  taxation  shall 
be  equal  and  unilorm  throughout  this  State.  Now,  you  might  as  well 
strike  out  that  section  at  once,  unless  you  are  going  to  be  guided  by  it  as 
a  fundamental  principle.  It  should  be  our  guide  all  the  way  through. 
It  seems  the  committee,  and  also  the  gentleman  who  has  offered  this 
amendment,  lost  sight  uf  this  rule,  because  they  provide  in  the  next  sec- 
tion for  taxing  the  property  of  corporations,  and  then  taxing  the  capital 
stock.  It  is  only  necessary  to  mention  the  fact  to  show  you  that  it  is  a 
clear  violation  of  the  principle'I  refer  to.  Now,  for  the  purpose  of  com- 
parison let  us  see  how  the  farmer  will  stand  under  this  proposed  pro- 
vision, and  how  the  miner  will  stand,  and  see  whether  the  taxes  which 
the  miner  has  to  pay  are  not  more  onerous  than  the  farmers'  taxe;. 
The  great  cry  before  was  that  taxes  were  unequal  in  this  State,  and  that 
a  great  deal  of  property  escaped  taxation.  That  I  believe  to  he  true. 
A  great  deal  of  property  did  escape  taxation,  but  I  wish  to  call  your 
attention  to  a  certain  kind  of  property  that  has  escaped  taxation,  and 
which,  if  this  provision  is  adopted,  will  continue  to  escape.  One  little 
item  will  give  some  idea  of  what  the  gross  amount  would  be.  The 
wheat  export  from  this  State  during  the  year  eighteen  hundred  and 
seventy-seven  was  valued  at  eleven  million  seven  hundred  and  fift}' 
thousand  dollars,  to  say  nothing  about  what  remains  in  this  State.  The 
total  exports,  exclusive  of  bullion,  was  twenty-nine  million  nine  hun- 
dred and  fifteen  thousand  two  hundred  dollars.  How  much  of  this 
balance  is  produce,  I  do  not  know ;  but  most  of  that  which  was  raised 
on  farms  escaped  taxation  entirely.  Growing  crops  are  exempt  from 
taxation,  and  why?  I  presume  as  a  matter  of  policy,  to  encourage  that 
industry.  Another  reason  given  is  that  it  is  part  of  the  realty  while  it 
is  growing,  and  that  it  is  impossible  to  determine  its  value  at  the  partic- 
ular time  when  the  Assessor  comes  round.  It  is  impossible  at  that  time 
to  tell  whether  the  growing  crops  will  mature  or  not.  Now,  if  that  is 
the  reason,  we  can  avoid  that  dificulty  by  having  the  Assessor  wait  a 
little  while,  until  they  harvest  the  crop  (by  machinery  made  in  the 
East),  and  until  they  liave  it  put  in  sacks,  and  then  the  Assessor  can 
ascertain  the  value.  But  that  is  not  done,  and  by  this  means  the 
entire  crop  is  exempt  from  taxation.  Now  we  can  easily  correct  that  by 
having  the  Assessor  come  a  little  later. 

Now,  there  isanother  reason,  perhaps,  for  exempting  this  property  from 
taxation.  They  say  that  the  farms  some  vears  don't  raise  a  crop;  that 
it  is  an  arduous  business.  That  is  true ;  but  is  not  mining  an  arduous 
business?  I  have  never  raised  but  one  crop  by  mining,  and  every  gen- 
tleman who  invests  in  mines  _must  realize  that  fact.  And  yet  these 
people  are  not  exempt  from  taxation  ;  nor  are  the  miners  assessed  upon 
their  crops ;  they  are  assessed  upon  holes  in  the  ground ;  upon  their 
hopes  and  expectations.  The  miner  does  not  ask  that  his  property  shall 
be  exempt  from  taxation ;  all  he  asks  is,  that  other  interests  shall  not 
be  exempt,  but  that  all  shall  be  assessed  equally  and  fairly.  He  wants 
the  mining  interest  assessed  fairly,  like  every  other  interest  in  the  State. 
He  wants  one  tax  upon  his  property,  and  only  one.  Tax  the  stock,  if 
you  will,  but  don't  tax  the  mine  and  the  stock,  too.  There  is  no  reason 
in  that.  It  is  the  worst  kind  of  double  taxation,  while  the  rule  that  we 
have  laid  down  is,  that  there  shall  be  but  one  tax,  and  that  shall  be 
equal  and  uniform  throughout  the  State.  Now,  if  it  is  equality  to 
exempt  any  property — the  property  of  the  farmers  of  the  State — and 
taxing  the  miners  twice,  I  am  unable  to  see  it.  If  the  farmer  can 
exempt  his  growing  crop  from  taxation,  under  the  pretense  that  it  is 
part  of  the  real  estate,  and  for  that  reason  should  be  exempt,  they  should 
allow  the  same  rule  to  apply  to  the  miners.  But  it  is  a  mere  technicality 
upon  which  the  farmer  seeks  to  have  all  this  property  exempted.  The 
farmer  has  his  seed,  and  puts  it  into  the  ground.  The  farmer  manages 
to  keep  the  Assessor  away  while  this  seed  wheat  is  personal  property,  so 
as  to  avoid  having  it  taxed  as  personal  property,  and  to  have  him  come 
after  it  is  in  the  ground,  when  it  at  once  becomes  part  of  the  real  estate. 
That  is  probably  equal  to  the  ingenuity  of  the  farmer  I  heard  of  in 
Sonoma  County,  or  somewhere  up  there,  who  usually  took  counsel  from 
a  lawyer  in  Sonoma,  or  somewhere  up  there.  [Laughter.]  He  was 
called  upon  to  pay  a  dog  tax.  He  kept  two  dogs  for  the  purpose  of 
keeping  squirrels  off  bis  growing  crop.  That  was  their  usual  occupation, 
except  about  the  time  the  Assessor  came  around.  He  trained  them  so 
that  when  the  Assessor  came  around  the  dogs  would  run  up  near  the 
house  and  stick  their  tails  in  two  holes  in  the  ground  made  for  the  pur- 
pose, and  the  farmer  claimed  that  they  were  exempt  from  taxation,  on 
the  ground  that  they  were  part  of  the  real  estate.  [Laughter.]  This 
was  about  on  a  par  with  the  exemption  of  growing  crops. 

Now,  it  is  said  by  some  gentlemen  here  that  this  amendment  does  not 
tax  the  capital  stock  of  corporations.  It  is  clearly  stated  here  that  every- 
thing capable  of  transfer  or  ownership  shall  be  considered  property.  I 
believe  the  capital  stock  of  mining  corporations  is  capable  of  being  trans- 
ferred. It  is  capable  of  ownership,  and  hence  would  be  considered  prop- 
erty and  subject  to  taxation.  But  we  are  told  that  we  are  relieved  of 
taxation  by  section  seventeen.  I  don't  so  understand  it.  Ijhat  section 
reads  as  follows:  ^ 

"Sec.  17.  The  value  of  the  capital  stock  of  a  corporation  shall  be 
assessed  in  the  county  in  which  its  principal  place  of  business  is  located, 
and  separately  from  all  other  property  belonging  thereto ;  and  such  stock 
shall  be  assessed  at  its  market  value  when  the  assessment  Is  made.    The 
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real  and  other  personal  property  of  such  corporation  shall  be  assessed  in 
the  several  counties  respectively  in  which  the  same  is  situate.  The  value 
of  such  stock,  over  and  above  the  aggregate  value  of  such  real  and  other 
personal  property,  aooonling  to  such  assessment,  shall  be  taxed  in  the 
county  iu  which  the  principal  place  of  business  of  such  corporation  is 
located;  and  the  value  of  such  real  and  other  personal  property  shall  be 
taxed  in  the  several  counties  respectively  in  which  the  same  is  situate. 
The  shares  of  stock  belonj^ing  to  the  stockholders  in  such  corporation 
shall  be  exempt  from  taxation;  provided,  that  the  provisions  of  this  sec- 
tion shall  not  apply  to  railroad  corporations." 

Kow,  as  I  understand  it,  the  section  provides  that  the  corporate  prop- 
erty and  the  corporate  stock  siiall  be  assessed.  It  provides  toat  only  the 
stock  held  by  individuals  shall  be  exempt,  while  that  held  by  the  corpo- 
ration shall  be  taxed.  Xow,  the  reason  why  that  held  by  individuals 
should  be  exempt  and  that  held  by  the  corporation  taxed,  I  cannot 
understand.  It  seems  to  me  it  should  make  no  difference  who  holds  the 
stock.  That  is  not  in  accordance  with  this  principle  laid  down  here.  It 
is  clearly  double  taxation,  ami  no  man  can  gainsay  it.  Now,  I  hope  the 
members  of  this  Convention,  when  this  matter  comes  to  a  vote,  will  not 
saddle  any  such  a  double  load  as  this  upoil  the  miners.  That  is  certainly 
just  as  important  an  interest  as  you  have  to  deal  with ;  perhaps  not  quite 
as  important  as  the  farming  interest,  but  nevertheless  very  important. 
It  is  the  interest  which  keeps  the  factories  and  machine  shops  of  San 
Francisco  running,  and  fkimishes  employment  to  thousands  of  people, 
and  as  it  is  an  industry  which  can  only  be  carried  on  by  corporations,  it 
seems  to  me  you  should  not  seek  to  heap  any  more  burdens  upon  them. 
All  I  ask  is  that  you  shall  make  one  general  rule,  that  shall  bear  alike 
upon  the  miner  and  the  farmer.  If  you  choose  to  do  otherwise  and 
enact  Ibis  provision,  the  miners  will  swamp  your  Constitution.  They 
will  not  stand  still  under  this  unjust  discrimination.  The  mining  inter- 
est is  one  that  should  be  fostered,  as  well  as  the  farming  interest. 

BPKKCB  OP  HR.  B8TBX. 

Mr.  ESTEE.  Mr.  Chairman :  Section  first  of  this  article,  as  adopted 
by  the  committee,  provides  that  taxation  shall  be  equal  and  uniform 
throughout  this  State.  The  section  proposed  by  the  gentleman  from 
Sonoma  is  not  in  harmony  with  this  proposition.  I  am  opposed  to  it  for 
many  reasons.  First — I  think  it  is  open  to  the  very  grave  and  just  crit- 
icism made  to  it  by  the  gentleman  from  San  Francisco,  Mr.  Wilson. 
Second — I  think  that  the  language  used  by  the  gentleman  in  his  pro- 
posed amendment  does  not  convey  the  idea  which  he  himself  seems  to 
think  it  does;  and  for  that  reason  I  am  persuaded  that  when  the  Courts 
shall  hereafter  undertake  to  construe  this  section,  they  may,  and  proba- 
bly will,  give  it  an  entirely  different  meaning  from  that  which  the 
gentleman  now  attributes  to  it 

The  aqiendment,  among  other  things,  provides  that:  "  Everything  of 
value,  capable  of  transfer,  shall  be  taxed."  A  warehouse  receipt  is  a 
thing  of  value,  capable  of  transfer.  Then  why  cannot  it  be  taxed?  I 
am  not  here  to  defend  the  farmers;  they  need  no  defense,  but  I  submit 
to  them — are  they  willing  that  the  evidence  that  they  have  a  certain 
amountof  property  in  a  warehouse,  like  a  warehouse  receipt,  for  instance, 
shall  be  the  subject  of  taxation  I  And  I.submit  to  them,  will  not  such 
an  evidence — namely,  the  warehouse  receipt — be  subject  to  taxation 
under  the  proposed  amendment? 

It  is  true,  we  are  here  to  form  an  organic  law  for  the  whole  people  of 
the  whole  State,  and  not  for  any  particular  class.  Yet  the  illustration 
that  I  make  must  necessarily  strike  home  to  all  that  class  of  people  who 
keep  their  property  in  store  like  the  farming  community. 

It  has  been  stated  on  this  floor  that  a  caucus  was  held  by  a  portion  of 
this  Convention  upon  the  adoption  or  rejection  of  the  proposed  amend- 
ment, and  that  in  that  caucus  it  was  agreed  that  this  amendment  should 
be  adopted,  and  therefore  I  am  led  to  believe  that  ther«  is  very  little  use 
in  discussing  the  question  in  open  Convention  if  that  be  true.  Because 
if  a  grave  question  of  constitutional  law  can  be  settled  outside  of  the 
Convention,  by  the  action  of  a  portion  of  the  Convention,  without  the 
knowledge  of  another  ])ortion  of  the  Convention,  then  discussion  here 
on  this  floor  seems  to  be  utterly  useless  and  unnecessary.  But  I  cannot 
believe  that  the  thoughtful  people  of  this  State  will  indorse  our  action  if 
we  adopt  the  proposed  amendment  so  earnestly  asked  for  by  the  gentle- 
man. "  Eveo'thing  capable  of  transfer  that  has  value  "  shall  be  taxed 
according  to  this  amendment.  You  can  hardly  imagine  a  written  instru- 
ment that  has  a  value  that  can't  be  transferred,  and  yet  under  this 
amendment  it  will  be  taxed.  This  will  necessarily  lead  to  double  taxa- 
tion, and  double  taxation  is  necessarily  wrong. 

The  great  secret  of  good  government  is  to  tax  everj- dollar  in  the  State, 
and  to  tax  it  once  and  tax  it  alike.  All  property  should  be  taxed  once, 
and  only  once.  I  know  it  was  staled  on  this  floor  the  other  day  by  one 
of  the  advocates  of  the  proposition  now  under  discussion  that  this  sec- 
tion would  lead  to  double  taxation.  The  admission  of  the  proposition  is 
as  remarkable  as  the  fact  itself  is  dangerous  to  civil  government.  If 
some  properly  is  taxed  twice  and  other  property  is  taxed  but  once,  why 
then  could  not  some  people  be  taxed  on  their  property,  and  other  people 
bo  entirely  exempt  from  taxation?  The  enforcement  of  a  rule  of  this 
kind  would  necessarily  lead  to  tyranny.  It  could  not  be  just.  It  is 
anti-republican.  It  is  not  necessary  in  order  to  remedy  the  evils  of  the 
past  to  provide  greater  dangers  for  the  future.  Because  in  the  past  some 
property  has  not  been  taxed  and  other  property  has  been  taxed,  gives 
us  no  license  to  make  a  solemn  provision  m  the  organic  law  of  the  State 
sanctioning  double  taxation. 

Double  taxation  is  repugnant  to  every  fair-minded  man.  It  is  uncer- 
tain, and  an  uncertain  rule  of  taxation  is  necessarily  a  dangerous  rule. 
In  San  Francisco  alone  it  is  said  there  are  over  forty  millions  of  dollars 
in  savings  banks,  I  do  not  recollect  the  exact  amount,  but  I  think  this 
belongs  to  twenty  thousand  depositors.  Most  of  these  banks  have  a  rule 
that  no  deposit  above  five  thousand  dollars  shall  be  receive<l  by  the 
bank.    The  result  is  that  those  depositors  are  generally  people  of  small 


means,  people  who  know  little  of  business  affairs  or  of  the  laws  of  the 
State.  They  only  know  that  it  is  their  duty  to  obey  the  laws.  That 
class  of  people  always  pay  their  taxes.  Now  you  provide  that  their 
bank  books  shall  be  taxed,  and  then  you  provide  that  the  money  in  the 
bank  shall  be  taxed,  and  then  you  provide  that  the  mortgages  shall  be 
taxed.  For  instance,  A  has  one  thousand  dollars  on  deposit  in  the  sav- 
ings bank.  You  go  to  him  and  he  gives  in  the  amount  of  his  money, 
one  thousand  dollars.  The  bank  is  then  called  upon  for  the  amount  of 
money  that  they  hold  in  trust  for  A,  they  give  him  the  amount,  then 
they  go  through  the  books  of  the  bank,  and  tUey  find  the  amount  of 
mortgages,  that  is  the  amount  of  money  held  bv  them  in  trust  for  others 
that  IS  loaned  on  mortgage,  and  these  are  Ij^xea. 

This  must  necessarily  amount  to  an  oppression,  not  upon  those  who 
are  best  able  to  stand  it,  but  upon  those  who  have  but  little,  and  who 
invariably  pay  their  taxes.  Shall  they  pay  these  taxes  once,  or  more 
than  once?  It  is  not  the  poor  people  of  the  State,  or  the  people  of 
limited  means,  that  evade  taxation.  They  always  help  to  support  the 
(iovernment  by  paying  their  full  quota  of  the  taxes.  In  time  of  war 
they  are  the  first  to  enlist,  and  in  time  of  peace  they  are  the  first  to  con- 
tribute their  quota  towards  making  up  a  sum  necessary  to  sustain  the 
Government.  It  is  those  only  who  possess  very  large  means,  and  who 
have  lioth  the  ability  and  the  power  of  evading  the  payment  of  taxes, 
that  don't  pay  the  taxes  on  their  propert;y.  Yuu  are,  then,  punishing 
the  small  property  owners  for  the  benefit,  in  my  judgment,  of  the  large 
property  owners. 

Mr.  JONES  (interrupting).  1  will  ask  the  gentleman,  if  in  addi- 
tion to  that,  the  Assessor  does  not  go  out  and  find  the  money  of  the  poor 
depositor  in  the  savings  bank  wherever  it  is,  and  also  asseases  it  wherever 
so  found  ? 

Mr.  ESTEE.  He  can  do  it;  it  is  frequently  done ;  indeed,  it  would 
be  bis  duty  to  do  it  under  this  amendment.  It  would  appear  to  me, 
sir,  that  by  reason  of  the  excitement  and  dissatisfaction  that  now  pre- 
vails in  this  Slate  relative  to  the  mode  of  taxation,  some  gentleman 
desire<l  to  go  beyond  what  I  consider  right  and  just.  In  trying  to 
remedy  an  admitted  evil,  I  fear  there  is  a  class  of  people  who  would 
bring  down  upon  our  heads  greater  evils  than  those  we  now  endure. 

It  is  undoubtedly  a  recognized  fact  that  there  are  certain  large  capi- 
talists, individuals,  as  well  as  banks  engaged  in  loaning  money,  and 
that  they  have  never  paid  their  proportion  of  taxes  upon  the  amount  of 
money  owned  by  them.  In  other  words,  all  the  money  in  the  State 
owned  by  the  citizens  of  the  State,  has  not  hitherto  been  taxed.  Now, 
in  order  to  reach  that  evil,  the  gentleman  from  Sonoma  has  presented 
this  very  broad  amendment,  providing  that  these  documents,  in  what- 
ever shape  or  form  they  may  present  themselves,  shall  be  termed  prop- 
erty, ana  shall  be  taxed  to  the  person  whose  name  is  written  upon  it. 
The  motive  may  have  been  correct;  the  result  will  be  a  failure.  There 
are  always  some  means  provided  for  the  people  to  evade  a  clearly  unjust 
law,  and  in  this,  as  in  other  cases,  the  means  will  be  found  when  a 
necessity  for  doing  so  arises.  I  maintain  that  it  is  the  settled  law  of 
this  State  to-day,  that  equal  and  uniform  taxation  means  that  property 
can  be  assessed  and  taxed  but  once.  I  afiirm  further  that  it  is  the 
settled  law  of  the  country, and  of  all  the  States  in  the  Union,  where  there 
has  been  a  judicial  determination  of  this  question,  that  the  presumptions 
are  all  iu  favor  of  taxing  property  but  once.  In  the  present  Constitu- 
tion we  propose  to  define  what  tli^  word  "property"  means,  and  you 
propose  to  say  by  this  ameudment  that  ever>'thmg  that  has  value  and  is 
capable  of  transfer  shall  be  deemed  to  be  property;  that  solvent  debts 
shall  be  property;  that  a  note  shall  bo  assessed  as  property,  and  that  a 
mortgage  shall  be  property.  Now,  a  note  is  not  a  mortgage;  nor  is  a 
mortgage  a  note.  The  mortgage  is  assessed  in  the  county  where  it  is 
recorded ;  the  note  is  assessed  where  you  find  it  They  are  two  separate 
things ;  they  both  represent  a  value.  One,  it  is  true,  made  to  secure 
the  payment  of  the  other,  yet  under  this  amendment  both  would  have 
to  be  assessed.  And  I  would  like  to  ask  the  gentleman  from  San 
Joaquin  whether  he  does  not  think  that  the  proposed  amendment  will  in 
many  instances  lead  to  double  taxation. 

■Mb.  TERRY.    No,  sir. 

Mr.  ESTEE.  You  cannot  convince  the  people  of  this  State  that  that 
is  true.  All  the  people  demand  is  that  all  the  property  in  the  State 
shall  be  taxed.  Here  has  been  the  great  evil.  All  the  property  has  not 
been  taxed.  But  the  people  do  not  demand — common  honesty  does  not 
require  that  any  particularor  specific  property  shall  be  twice  taxed.  The 
amendment  offered  by  the  gentleman  from  Placer,  Judge  Hale,  is 
definite — points  out  exactly  now  property  shall  bo  taxed,  and  will 
require  every  species  of  property  in  the  State  to  be  taxed  once,  no  more. 
And  I  am  unable  to  see,  if  this  be  true,  why  that  amendment  should 
not  be  adopted  in  place  of  the  one  proposed  by  the  gentleman  from 
Sonoma. 

Mr.  WELLER.  Would  not  a  warehouse  receipt  escape  because  it  is 
not  assignable? 

Mr.  ESTEE.  No,sir;  a  warehouse  receipt  is  assignable ;  ithasvalue. 
And  if  it  is  assignable,  and  if  it  has  value,  under  the  Moreland  proposed 
amendment  it  must  be  taxed.  Take  a  bill  of  lading;  that  is  assignable. 
It  is  a  thing  of  value  to  the  party  to  whom  it  belongs.  Why  can  it  not 
be  taxed?  The  goods,  it  is  true,  may  not  have  arrived  in  the  State;  but 
the  consignee  of  the  goods  has  the  bill  of  lading.  It  is  a  thing  of  value, 
and  under  any  reasonable  construction  of  this  section  it  must  also  be 
subject  to  taxation. 

All  the  evils  which  will  arise  if  this  Moreland  amendment  be  adopted 
cannot  now  be  anticipated.  One  of  the  most  serious  of  those  evils  is, 
that  it  will  place  it  in  the  power  of  the  Courts,  and  almost  make  it  a 
necessity,  for  the  Courts  to  legislate  in  order  to  protect  the  people  from 
the  great  wrong.  This  has  had  to  be  done  in  the  past;  it  will  certainly 
be  done  in  the  future,  and  it  is  the  part  of  wise  legislation  to  separate 
the  various  departments  of  this  government,  so  that  the  judiciary  will 
be  confined  entirely  to  the  duties  imposed  upon  them  by  the  Constitu- 
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tion,  and  that  tbej  will  not  be  called  upon  to  protect  the  people  from  a 
great  and  unbearable  wrong  by  adding  to  the  organic  law  what  the 
makers  of  that  law  failed  to  do  themselves.  For  the  people  of  this  State 
will  not,  for  any  period  of  time,  endure  double  taxation.  It  is  tyranny 
in  its  worst  form ;  it  is  uncertain ;  it  leaves  to  Assessors  the  power  to 
oppress  the  people;  it  places  the  power  in  the  hands  of  the  Legislature 
to  enact  such  a  revenue  law  as  will  imperil  some  of  the  most  important 
financial  interests  of  the  State. 

Again,  you  propose  to  tax  the  property  of  a  corporation,  then  to  tax 
its  stock,  each  for  its  full  value.  What  docs  the  stock  represent  but  the 
value  of  the  property?  I  make  this  illustration,  not  in  the  interests  of 
corporations,  but  in  the  interest  of  common  fairness.  Money  will  never 
seek  investments  where  one  man's  dollar  is  not  the  equal  of  another 
man's  dollar  before  the  law.  I  confess  I  am  in  favor  of  taxing  the 
franchises  of  corporations  for  what  they  are  worth — it  has  a  value  j  if  it 
had  not  a  value  they  would  not  possess  it.  Without  the  franchise  the 
corporation  itself  would  be  of  no  value;  it  gives  them  the  right  to  call  into 
exercise  the  full  power  of  the  State.  In  condemning  property  it  gives 
them  the  privilege,  as  in  the  instance  of  railroads,  to  cross  private  lands, 
public  hignways,  and  the  like.  It  certainly  has  a  value,  but  this  prop- 
erty, like  all  other  property,  should  be  assessed  at  what  it  is  worth  m 
the  market.  This  question  of  taxation  Is  one  of  the  most  important 
questions  that  can  come  before  this  Convention.  It  ought  to  be  treated 
with  the  greatest  care  and  the  utmost  candor,  and  in  the  interest  of  all 
the  matenal  rights  of  the  State.  A  Constitution  should  not  be  made  to 
punish  even  the  strongest  man  in  the  State,  or  to  reward  even  the  hum- 
blest. It  is  intended  to  survive  through  a  long  period  of  time,  and  be 
the  charter  by  which  the  people  of  this  State  are  to  direct  the  course  of 
the  Ship  of  Slate.  For  these  and  other  reasons,  sir,  I  am  opposed  to 
the  amendment  proposed  by  the  gentleman  from  Sonoma,  Mr.  Morelaud. 

SPXKCp    OF    UK.  TINNIM. 

Mb.  TIKKIX.  Mr.  Chairman :  I  had  not  expected  to  say  anything 
upon  this  question,  but  as  only  one  side  has  been  alluded  to  in  this  body 
this  afternoon,  I  deem  it  due  to  myself  to  state  the  reasons  why  I  shall 
support  the  amendment  offered  bv  the  gentleman  from  Sonoma,  Mr. 
Moreland.  Not  that  I  concur  in  all  the  provisions  of  that  amendment, 
fully,  but  I  believe  it  comes  nearer  to  what  is  right  than  any  other  propo- 
sition now  before  this  body,  and  I  shall  support  it.  I  do  not  concur  in 
some  of  the  exemptions  set  forth  iu  the  amendment,  but  I  hope  that  our 
country  friends,  before  we  are  through  with  this  sulyect,  will  reconsider 
this  matter,  and  allow  themselves  to  be  taxed  as  all  other  persons  are 
taxed  in  this  State.  I  hope,  sir,  that  in  the  end  they  will  concur  with 
us  by  placing  themselves  upon  an  equality,  and  not  resolve  themselves 
into  eleemosynary  institutions,  asking  that  their  property  be  exempted, 
t  hope  they  will  place  themselves  on  a  level  with  the  miners  of  Siskiyou 
and  Inyo,  and  not  insist  on  any  special  privileges.  But  now  as  to  the 
question.  I  concur  with  the  distinguished  gentleman  who  has  preceded 
me  on  the  other  side,  in  saying  that  the  subject  of  taxation  is  the  most 
difficult  problem  which  will  come  before  this  body.  When  this  Conven- 
tion was  called,  the  principal  object  of  the  people  was  to  have  it  deal  with 
this  question.  It  is  a  fact  that  the  laboring  and  producing  classes  have 
cnntnbuted  more  than  their  quota  of  the  taxes.  Any  system  that  can  be 
-devise<l  which  will  more  evenly  distribute  this  burden  ought  to  receive 
the  support  of  this  body.  I  propose  to  support  the  Moreland  amend- 
ment. I  am  willing  to  admit,  m  fact  I  kaow,  that  in  some  instances, 
it  will  work  double  taxation  on  certain  kinds  of  property,  and  that  this 
tax  will  fall  to  a  great  extent  upon  the  laboring  and  producing  classes. 

Mr.  ESTEE.     Will  that  be  honest? 

Mb.  TINNIN.  I  propose  to  explain.  During  the  past  ten  years  two 
or  three  hundred  millions  of  property  in  San  Francisco  has  escaped  tax- 
ation. Under  this  proposed  amenament  this  property  will  be  placed 
upon  the  assessment  roll,  and  this  will  more  than  compensato  for  the 
d'juble  taxation  which  it  causes,  by  decreasing  the  rate.  It  will  bring 
these  parties  up  and  compel  them  to  pay  their  taxes. 

SPKRCB   OF  MR.   BASBOCR. 

Mr.  BARBOUR.  Mr.  Chairman :  I  propose  to  vote  for  the  amend- 
ment of  the  gentleman  from  Sonoma,  because  I  feel  it  to  be  my  duty  to 
lake  the  best  that  is  offered.  I  can  do  this  consistently,  because  I  did 
not  support  the  clause  in  section  one,  that  taxation  shall  be  equal  and 
uniform.  And  I  still  insist  that  to  be  consistent,  if  this  amendment  is 
adopted,  that  part  of  section  one  must  be  stricken  out.  The  gentleman 
from  San  Francisco  insists  that  this  provision  is  found  in  a  majority  of 
the  Constitutions.  I  deny  the  proposition,  sir.  In  an  examination  I 
find  that  only  eleven  of  the  States  retain  in  their  Constitutions  the  prin- 
ciple of  equal  taxation,  while  all  the  modem  Constitutions  havedropp^ 
the  word  "e<)ual,"  and  substituted  the  word  "uniform." 

Now,  my  idea  briefly  stated  is  this:  that  taxation  should  be  laid 
upon  all  property  in  the  State.  As  to  debts,  assess  the  amount  which 
the  individual  has  coniinj^  to  him  in  excess  of  what  he  owes.  I  am 
content  to  make  the  offset  in  that  way,  but  I  am  not  willing  to  offset  a 
debt  against  property.  There  may  be  some  ine(^ualities  in  this  mode, 
but  we  must  place  the  Assessors  of  this  State  in  a  different  attitude 
from  what  they  have  been,  otherwise  by  changes  between  individuals, 
!ihoving  property  back  and  forth,  it  would  escape  taxation.  I  am  in 
favor  of  this  system  of  taxation  because  it  meets  the  demands  of  the 
people.  The  jwople  have  expressed  themselves  upon  the  question,  and 
the  poor  depositors  in  the  savings  banks  in  San  Francisco,  who  are  to  be 
so  cruelly  taxed,  according  to  these  gentlemen,  have  spoken  in  favor  of 
it.  The  people  have  been  oppressed  by  the  escape  of  n>illionsof  prop- 
erty from  taxation,  and  while  the  gentlemen  upon  the  other  side  are 
deprecating  double  taxation  so  loudly,  tbey  might  profitably  consider 
the  fact  that  these  poor  people  have  submitted  to  double  taxation  for 
years,  by  reason  of  the  escape  of  all  this  property.  These  mortgages 
must  be  taxed.    We  want  to  declare  here  fairly  and  squarely  that  they 


are  property,  so  that  the  Supreme  Court  cannot  get  around  it.  We  want 
to  settle  that  (question  by  declaring  that  they  are  property  and  subject  to 
taxation.  This  also  declares  in  favor  of  exempting  growing  crops.  I 
accept  that  because  the  people  demand  it.  If  I  cannot  get  exactly  what 
I  want  I  will  accept  the  best  that  is  ofl'ered,  and  I  believe  that  to  be 
contained  in  the  amendment  of  the  gentleman  from  Sonoma. 

I  am  somewhat  astonished  at  the  hypercriticisms  of  some  of  the  gen- 
tlemen. One  says  that  "bonds"  may  includeofficial  bonds.  Why,8ir, 
an  oflicial  bond  has  no  value.  If  it  has,  it  should  be  taxed.  That  is  a 
term  that  is  well  understood.  It  is  contained  in  many  of  the  Constitu- 
tions which  tax  bonds  and  shares  of  capital  stock.  What  we  want  is  to 
establish  a  system  of  taxation  that  will  be  fair  and  just,  and  tax  all 
property  in  the  Slate.  It  is  an  indisputable  fact  that  millions  of  dollars 
which  have  been  produced  In  this  State,  and  which  have  gone  into  these 
securities,  escape  taxation  continually.  Gentlemen  sav  they  are  but 
bits  of  paper.  Call  them  bits  of  paper,  or  what  you  please,  but  they 
are  powerful  enough  to  draw  the  money  of  the  people  into  the  vaults 
of  the  moneyed  institutions  of  the  country.  Forty  or  fifty  millions  of 
the  money  of  the  people  have  been  gathered  in  and  put  Into  this  class  of 
securities.  This  Convention  will  remember  the  assessing  of  mining 
stocks  in  San  Francisco.  The  mining  stock  was  not  more  than  half  the 
amount  of  church  propertv.  Nine  hundred  thousand  dollars  was  the 
total  amount  assessed,  an<f  not  more  than  one  fourth  of  that  was  col- 
lected ;  and  yet,  sir,  twice  that  amount  changed  hands  in  a  single  hour 
oftentimes.  Is  that  fair  and  just?  I  say  we  can  reach  that  propertjr, 
and  it  is  the  duty  of  this  Convention  to  reach  it,  and  tax  it  for  wuat  it 
Is  worth. 

Mb.  GREGO.  How  much  mining  property  have  you  in  San  Fran- 
cisco? 

Mr.  BARBOUR.  I  do  not  know  how  much  there  is.  There  are  mil- 
lions. It  is  not  all  in  tlie  hands  of  the  companies,  it  is  in  the  hands  of 
thousands  of  men. 

Mk.  REDDY.  Are  you  in  favor  of  taxing  corporate  property,  and 
then  taxing  the  capital  stock  too? 

Mb.  BARBOUR.    No,  sir;  tax  the  stock  at  its  market  value. 

Mr.  REDDY.  I  am  perfectly  willing  to  do  that,  but  I  say  you  should 
not  tax  both. 

Mr.  BARBOUR.  I  do  not  suppose  we  will  tax  the  value  and  the 
representative  of  that  value  in  the  same  hands,  but  when  it  is  in  different 
hands 

Me.  CROSS.    Will  you  allow  me  to  ask  you  a  question  ? 

Mr.  BARBOUR.  No,  sir;  not  you  [laughter].  As  I  said,  I  want  to  lay 
this  burden  of  taxation  where  it  belongs.^  If  the  rich  pay  their  taxes  as 
they  should  do,  there  will  be  no  cry  of  oppression  from  the  producing 
classes,  for  all  will  he  taxed  alike,  and  the  burden  will  he  light. 

SPRICH  OF  HR.  WYATT. 

Mr.  WYATT.  Mr.  Chairman :  I  am  like  most  of  the  gentlemen  who 
have  spoken  on  this  subject — the  amendment  does  not  quite  come  up  to 
my  idea  of  what  it  should  be,  but,  sir,  I  am  in  favor  now  of  what  is 
known  as  the  Moreland  amendment,  as  against  all  others  that  have  been 
presented  before  the  Convention.  I  am  instructed,  so  far  as  I  am  con- 
cerned, to  vote  for  the  taxation  of  mortgages,  as  they  were  taxed  before 
the  decision  of  the  Supreme  Court  rendered  their  taxation  a  nullity; 
and  the  constituency  wnich  I  represent  are  intolli^nt  enough  to  com- 
prehend that  money  loaned  out  at  a  high  rate  of  interest  on  mortgage 
security,  upon  the  real  estate  of  the  State,  so  that  the  money  cannot  be 
lost  or  "thieved;  so  that  it  cannot  be  wiped  out  by  fire  or  flood;  so  that  it 
will  stand  when  other  property  ceases  to  have  value,  is  property  that 
should  he  taxed.  And  I  am  here,  in  obedience  to  that  opinion,  to  see 
that  such  property  should  be  taxed.  I  believe  it  is  property  of  the  best 
kind,  and  ought  to  be  taxed.  As  I  ilnderstand  it,  property  is  that  which 
has  value,  not  that  which  is  of  utility — horses,  cattle,  hogs,  land,  and 
everything  else — is  property  by  reason  of  being  valuable,  not  by  reason 
of  anything  else.  It  is  that  which  has  value,  and  it  makes  no  difference 
whether  it  is  a  horse  or  a  piece  of  PRper,  if  you  can  go  into  the  market 
and  sell  it,  the  thing  is  of  value.  They  are  all  equally  protected  by  the 
laws  of  the  country.  I  want  this  Convention  to  rebuke  the  Supreme 
Court  of  this  State  and  declare  that  this  is  property,  and  as  such  must 
be  taxed.  It  belongs  to  the  legislative  department  of  the  government  to 
declare  what  shall  be  taxed,  and  not  to  the  Supreme  Court.  I  want  a 
provision  in  there  that  will  stop  the  mouth  of  the  Supreme  Court,  for 
that  Court  has  become  too  uncertain  upon  that  subject,  starting  with  the 
twenty-second  volume  with  one  decision  and  winding  up  with  the 
thiny-fourth  with  another  and  different  decision.  When  itcoinestoa 
test  case  between  money  bags  and  the  people,  we  have  seen  to  our  sor- 
row which  way  the  decisions  of  the  Supreme  Court  go.  A  mortgage, 
which  has  been  described  as  only  a  piece  of  paper,  is  better  than  money, 
for  money  can  be  stolen  from  you  or  destroyed,  but  a  mortgage  never 
dies  and  connot  be  stolen.  Money  can  be  suuk  in  the  river  or  in  the 
middle  of  the  ocean,  but  a  mortgage  never.  I  hope  the  amendment  will 
be  adopted.  " 

Mr.  HUESTIS.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

IN  CONVENTION. 

Thr  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress 
therein,  and  ask  leave  to  sit  again. 

ADJOURMUINT. 

Mr.  EDGERTON.    Mr.  President:  I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  and  ten  minutes  p.  M.  the  Convention  stood 
adjourned  until  to-morrow,  at  nine  o'clock  and  thirty  minutes  a.  m. 
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NINETY-EIGHTH    DAY. 

Saokamekto,  Friday,  January,  3d,  1879. 

The  CoDTentioQ  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
ntes  A.  v..  President  Hoge  in  the  chair. 
The  roll  was  called  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Beerateeher, 

BeU, 

Biggs, 

Blackmer, 


Herrington,  Eeddy, 

Hitchcock,  Reed, 

Holmes,  Reynolds, 

Howard,  of  Los  Angeles,  Rhodes, 
Howard,  of  Mariposa,    Ringgold, 


Boucher, 

Brown, 

Burt, 

Caples, 

Chapman, 

Charles, 

Condon, 

Cross, 

Crouch, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estee, 

Estey, 

Ever, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Gorman, 

Grace, 

Graves, 

Gregg, 

Hale, 

HaU, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Barnes, 
Belcher, 

Berry, 
Campbell, 
Casserly, 
Cowden, 


Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Jones, 

Joyce, 

KeUey, 

Kenny, 

Kleine, 

Lampeon, 

Larkin, 

Larue, 

Lari|;ne, 

Lewis, 

Lindow, 

Mansfield, 


Eolfe 

Schell, 

Schomp, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

Smith,  of  San  Francisco, 

Soule, 

Steele, 

Stevenson, 

Stuart, 


Swenson, 
Swing, 
Terry, 
Thompson, 


Martin,  of  Santa  Cruz,  Tinnin, 
McCallum,  Townsend, 


McConias, 

McConneil, 

McCoy, 

McFarland, 

McNutt, 

Mills, 

Moffat, 

Moreland, 

Morse, 

Kason, 

Kelson, 

Neunaber, 

Noel, 

O'Donnell, 

Ohieyer, 

Overton, 

Porter, 

Prouty, 

Pol  Ham, 

ABSCKT. 

Farrell, 

Fawcett, 

Glascock, 

Hager, 

Hiloom, 

Kejres, 


Tally, 

Turner, 

Tuttle, 

Vacquerel, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Winans, 

Wyatt, 

Mr.  President. 


Miller, 
Murphy, 
O'Sullivan, 
Shafler, 
Stedman, 
Van  Dyke, 
Walker,  of  Marin, 
Waters. 


Dudley,  of  San  Joaquin,  Lame, 

Davis,  Martin,  of  ^lameda, 

Dean,  ^ 

TBI  JOCRMAL. 

Mb.  CAPLES.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with,  and  the  same  approved. 
Carried. 

KKVIKVI  AMD  TAXATION. 

Mr.  edgerton.  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Revenue  and  Taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  chairman.  Section  two,  and  amendments,  are  before  the 
committee. 

SPKECH   or   MB.    HOWARD. 

Mr.  HOWARD.  Mr.  Chairman :  I  agree  with  one  proposition  which 
was  advanced  in  argument  yesterday,  that  the  taxation  must  be  upon 
property.  Now,  the  question  is,  what  is  pro^rty?  And  here  let  me 
say,  sir,  what  I  observed  the  other  day,  that  I  regard  this  report,  on  the 
whole,  as  presenting  very  good  provisions  on  the  subject.  The  only 
objection  tnat  I  find  to  it  is  this  principle  of  rebate  which  it  contains, 
and  which  I  think,  under  all  the  authorities,  is  objectionable,  because  it 
leads  to  fraud  and  a  loss  of  revenue,  and  I  think  the  amendment  which 
is  accepted  to  the  first  section  has  not  improved  it  at  all.  I  think  that 
the  original  section,  as  it  stood,  was  better  than  it  is  now  with  the  amend- 
ment. 

But  as  to  property.  Gentlemen  deny  that  credits  are  property.  Upon 
what  principle  they  make  that  denial,  or  upon  what  authority,  I  do 
not  know.  No  well  considered  work  on  political  economy  has  been 
produced  which  is  not  directly  to  the  contrary.  No  work  upon  the  com- 
mon law,  in  relation  to  this  subject,  since  the  reini  of  Queen  Anne,  baa 
failed  to  say  that  commercial  paper  is  property.  No  adjudication  of  any 
Court,  English  or  American,  from  that  day  to  this,  upon  this  subject,  has 


failed  to  announce  the  principle  that  choses  in  action,  are  property,  and 
I  challenge  the  production  of  any  such  proof.  Now,  sir,  it  is  a  little 
extraordinary  that  we  forget  our  horn-book  here  so  quickly,  and  the 
gentlemen  rise  here  gravely,  and,  because  we  insist  upon  the  doctrines 
of  the  common  law  and  the  decisions  of  the  Courts,  the^  charge  us  with 
ignorance,  with  stupidity,  and  with  barbarism.  Now,  sir,  it  is  a  question 
of  authority,  and  let  us  see  how  it  stands.  I  refer,  in  the  first  instance, 
to  Williams  on  Personal  Property,  page  four: 

"Choses  in  action,  though  valuable  rights,  had  not  in  early  times  the 
ordinary  incident  of  property,  namely :  the  capability  of  hieing  trans- 
ferred; for,  to  permit  a  transfer  of  such  a  right  was,  in  the  simplicity  of 
the  times,  thought  to  be  too  great  an  encouragement  to  litigation,  and 
the  attempt  to  make  such  a  transfer  involved  the  guilt  of  maintenance, 
or  the  maintaining  of  another  person  in  his  suit.  It  was  impossible, 
however,  that  this  simple  state  of  things  should  long  continue.  Within 
the  class  of  chost-s  in  action  was  comprised  a  right  of  growing  importance, 
namely :  that  of  suing  for  money  due,  which  right  is  all  that  constitutes 
a  debt.  That  a  debt  should  be  incapable  of  transfer,  was  obviously  highly 
inconvenient  in  commercial  transactions;  and  in  early  times  the  custom 
of  merchants  rendered  debts  secured  by  bills  of  exchange  assignable  by 
indorsement  and  delivery  of  the  bills.  But  choses  in  action,  not  so 
secured,  could  only  be  sued  for  by  the  original  creditor,  or  the  person 
who  first  had  the  right  of  action.  In  process  of  time,  however,  an  indi- 
rect method  of  assignment  was  discovered,  the  assignee  being  empowered 
to  sue  in  the  name  of  the  assignor;  and,  in  the  reign  of  Henry  VII,  it 
was  determined  that  a  'chose  in  action  may  be  assigned  over  for  lawfal 
cause  as  a  just  debt,  but  not  for  maintenance,  and  that  where  a  man  is 
indebted  to  me  in  twenty  pounds,  and  another  owes  him  twenty  pounds 
by  bond,  he  may  assign' this  bond  and  debt  to  me  in  satisfaction,  and  I 
may  Justify  for  suing  it  in  the  name  of  the  other  at  my  own  costs.' 
Choses  in  action,  having  now  become  assignable,  became  an  important 
kind  of  personal  property ;  and  their  importance  was  increased  by  an 
Act  of  the  following  reign,  whereby  the  taking  of  interest  for  money, 
which  had  previously  been  unlawful,  was  rendered  legal  to  a  limited 
extent." 

Mr.  van  VOORHIES.    What  are  you  reading  from? 

Mr.  HOWARD.  Williamson  Personal  Property.  Then,  sir,  the  book 
goes  on  to  state  that  by  the  statute  of  Anoe  choses  in  action  were  made 
assignable,  and  from  that  time  to  this  they  have  been  recognized  as 
property  in  all  treaties  and  all  decisions  in  relation  to  the  common  law. 
Sir.  Walker,  in  his  work  on  American  law,  at  page  sixty-two  says : 

"The  term  of  '  property'  includes  every  valuable  thing  which  can  be 
made  the  subject  of  exclusive  ownership,  and  the  laws  which  regulate 
the  acquisition,  enjoyment,  and  disposition  of  it,  form  a  large  {Mut  of 
the  laws  of  every  society." 

Chancellor  Kent  announces  the  same  doctrine,  that  choses  in  aetioii. 
^re  property ;  and  by  the  Courts  everywhere  they  are  treated  as  prop- 
erty, and  it  would  be  most  extraordinary  if  that  was  not  the  case,  lor 
the  largest  part  of  the  transactions  of  the  country  are  evidenced  by  cred- 
its, or  in  other  words,  by  choses  in  action,  and  I  supposed  that  our  State 
had  set  that  question  at  rest,  so  far  as  we  are  concerned.  The  fourteenth 
section  of  the  sixth  subdivision  of  the  Political  Code  declares : 

"  The  words  '  personal  property '  include  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt." 

So  that  it  seems  that  Mr.  Moreland,  in  usin^  the  term  "evidences  of 
debt,"  has  only  used  the  language  of  the  Political  Code.  And  yet  gen- 
tlemen get  up  here  and  tell  us  that  choses  in  action,  credits,  are  not  prop- 
erty, and  they  denounce  our  assertion  that  they  are  property,  as  stupid 
and  as  ignorant,  in  short.  A  celebrated  Englishman  said  that  his  objec- 
tion to  Macauley  was  that  he  was  always  too  cock-sure.  I  regret  that  I 
do  not  see  the  gentleman  from  San  Francisco  in  his  seat  If  he  were 
here  I  should  say  that  in  bis  argument  upon  this  subject  he  had  been 
somewhat  too  cock-sure,  and  the  books  do  not  bear  him  out.  It  is  in 
violation  of  all  the  principles  of  law,  and  all  commercial  principles,  in 
relation  to  this  subject. 

Now,  sir,  the  gentleman  says  that  certain  things  cannot  be  levied 
upon;  certain  things  cannot  be  taxed.  That  is  true.  For  instance,  you 
cannot  tax  the  genius  of  Bulwer  or  Dickens,  but  the  English  Govern- 
ment reaches  it  oy  levying  an  income  tax  upon  the  works,  and  each  and 
every  year's  income.  After  the  reenactment  of  the  income  tax  of 
eighteen  hundred  and  forty-two,  by  Sir  Robert  Peel,  they  were  com- 
pelled to  return  the  amount  of  the  profits  which  they  had  reaped  from 
their  books  and  their  genius;  so  that  there  are  things  that  can  be 
reached.  For,  although  the  genius  of  the  author  cannot  be  reached  or 
taxed,  yet  an  income  tax  is  levied  in  England  upon  his  works,  because 
he  is  bound  to  render  a  faithful  account,  under  oath,  of  all  his  income. 
Therefore  it  is  certain  that  it  is  a  mistake  to  say  that  everything  which 
results  in  property  cannot  be  taxed.  It  is  taxed  under  a  proper  system 
of  taxation.  The  gentleman  instanced  a  variety  of  things  which  could 
not  be  reached  by  taxation.  Those  instances  that  he  put  are  true 
enough,  but  they  do  not  illustrate  the  principle.  I  will  state  one  myself 
which  I  think  illustrates  it  much  better:  A  distinguished  bead  of 
the  New  Orleans  bar,  whom  Judge  Story  pronounced  the  greatest  advo- 
cate in  America,  and  whose  income  waa  large — but  it  was  always 
scratched  out  of  his  pockets  by  the  tiger — [laughter],  owed  everybody, 
and  never  paid  anybody  except  at  the  end  of  an  execution.  On  one 
occasion  he  won  a  large  suit,  and  his  clients  sent  him  a  presentof  a  fine 
span  of  horses  and  a  barouche.  The  advocate  was  in  great  difficulty, 
but  he  got  into  the  barouche,  invited  a  friend  to  drive  with  him,  drove 
down  the  shell  road,  and  at  last  up  to  the  St.  Louis  Exchange  for  a 
drink.  As  the  gentleman  got  out  of  his  barouche,  the  Sheriff  stepped 
upand  levied  on  the  horses  for  a  debt.  The  advocate  simply  remarked  : 
"Well,  I  have  had  one  glorious  ride  and  you  can  levy  on  them  and  be 
damned  to  you  ! "  [Laughter.]  But  one  thing  was  undisputed  :  this 
credit,  this  chose  in  action,  brought  the  blood,  and  it  takes  Grimes'  horse 
and  carriage.    So  it  is  uot  so  harmless  a  thing  as  the  gentleman  seems 
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to  suppose.  It  is  a  real,  tangible  thing.  The  gentleman  says  you  can 
tax  only  tangible  property,  but  here  is  tangible  property. 

Suppose,  under  the  present  law,  you  go  to  the  United  States  treasury 
and  you  de(x>sit  your  coin,  and  you  takeaoertificate  of  deposit;  it  passes 
in  the  Custom  House,  it  passes  in  commerce.  You  can  go  back  to  the 
treasury  and  get  your  money.  Is  not  that  tangible?  Is  ne  not  able  to 
touch  tne  property  which  that  instrument  evideiicest  What  is  more 
tangible  than  that?  Isn't  it  the  same  thing,  only  more  convenient  than 
it  would  be  if  you  had  the  money  in  your  hand?  The  gentleman  says 
it  is  not  property;  it  is  a  mere  imagination,  a  sort  of  coloring  in  the 
mind;  or,  to  use  his  own  language,  an  anticipation.  Well,  I  think 
it  would  be  a  tolerably  lively  anticipation  if  a  man  had  one  of  those 
treasury  certificates.  It  would  not  be  so  remote  as  the  gentleman  seems 
to  suppose.  Suppose*a  party  brings  a  suit  in  an  English  Court  in  rela- 
tion to  money,  and  the  adverse  party  comes  in  and  says :  "  You^  have  a 
twenty  pound  bank  note  of  the  Banic  of  England,  wliich  is  a  legal  ten- 
der, ana  is  to  you  so  much  gold."  The  parly  replies :  "  But  it  is  not 
property;  it  is  merely  imagination;  it  is  an  anticipation."  What 
answer  would  an  English  Court  make  to  an  advocate  who  rose  upon  the 
floor  and  made  such  a  plea?  Why,  sir,  they  would  pooh-pooh  him  out 
of  Court.  That  is  what  would  happen  to  him.  He  would  be  either 
considered  a  lunatic,  or  so  far  gone  m  stupidity  as  to  be  unworthy  of  his 
position.  8o  of  an  exchequer  bond  and  of  an  exchequer  bill.  Now,  sir, 
IS  not  a  greenback  properly?  It  was  not  very  much  at  one  time,  but  lat- 
terly it  IS  an  equivalent  of  gold.  Suppose  I  take  my  friend's  greenback 
off  his  table,  and  he  brings  a  suit  against  me  for  recovery  of  it,  would  I 
be  heard  to  say,  that  is  not  property;  that  cannot  be  sued  for.  Why,  it 
is  a  legal  tender,  it  is  the  equivalent  of  so  much  gold.  It  is  not  only  so 
much  prop«rty,but  so  much  property  in  gold.  Under  our  statute  it  has 
been  decided,  in  the  case  of  Lazard  vs.  Wheeler,  that  detinue  lies  for  a 
warrant  issued  by  a  County  Treasurer,  which  his  deputy  got  into  his 
possession  and  transferred  wrongfully.  Although  transferred  and  not 
m  existence,  they  gave  a  judgment  in  detinue  for  the  specific  recovery 
of  the  warrant,  or  its  equivalent  in  cash.  The  gentleman  cannot  look 
into  a  new  book  on  the  subject  that  does  not  tell  him  that  detinue  lies 
for  a  debt. 

The  chairman.     The  gentleman's  time  has  expired  under  the  rule. 

[Cries  of  "  Leave !"    "  Leave  I"] 

Mb.  HOWARD.  Now,  sir,  I  say  there  is  no  book  of  respectability 
but  what  says  that  choses  in  action  are  property.  It  is  so  said  by  Adam 
Smith;  it  is  so  said  by  Mr.  Mill;  it  is  so  said  by  Walker;  it  is  so  said  by 
every  book  on  the  subject,  and  there  is  no  authority  to  the  contrary.  It 
is  true,  sir,  that  the  Supreme  Court  of  this  State  have  said,  or  decided — 
that  I  believe  is  the  last  turn  of  the  slate — in  the  case  of  the  Hibernia 
Bank,  that  it  was  not  properly  taxable  under  the  peculiar  language  and 
phraseology  of  the  Constitution  of  eighteen  hundred  and  forty-nine. 
But  the  Court  admitted  in  the  argument— in  the  opinion — that  in  ordi- 
nary language,  and  in  vulgar  terms,  it  was  property. 

Now,  sir,  here  we  propose  to  remove  all  doubt  upon  the  subject,  by 
saying  that  it  is  property,  and  is  to  be  taxed.  We  propose,  then,  by  our 
action,  if  it  is  vulgar,  to  make  it  polite  literature,  in  the  immortal  juris- 
prudence of  this  country.  We  propose  to  make  it  so  plain  that  no 
Supreme  Court  that  comes  hereafter  can  dodge  out  of  it.  And,  with  all 
due  respect  to  my  friend  from  San  Francisco,  however  ignorant  he  may 
esteem  us,  I  think  we  have  the  better  case,  and  it  is  our  duty  to  so  make 
the  law  in  this  Convention. 

The  next  idea  advanced  in  opposition  to  the  amendment  is  that 
property  must  be  taxed  uniformly.  The  language  is,  that  taxation  shall 
be  equEU  and  uniform.  It  means  that  all  mortgages  shall  be  taxed  alike, 
and  that  all  other  property  in  the  same  class  shall  be  taxed  alike.  It 
was  a  provision  of  the  section,  and  a  good  provision,  oa  it  originally 
stood,  and  it  means  nothing  else.  It  means  that  there  shall  be  no 
favoritism;  no  discrimination;  no  letting  off  of  a  party,  merely  because 
his  property  is  in  money,  or  in  credits,  'f  hat  is  the  true  meaning  of  it, 
becsiuae  we  have  had  abundance  of  instances  of  parties  going  untaxed. 
The  gentleman  from  Solano,  the  other  day,  in  his  able  speech,  stated, 
and  stated  correctly,  that  one  half  of  the  property  in  this  State  goes 
untaxed.  The  principle  is  that  all  who  receive  the  protection  of  the 
government,  and  all  who  enjoy  the  advantages  of  the  government, 
should  contribute  to  its  support.  Now,  then,  the  gentleman  from  Solano 
instauced  the  insurance  companies,  which  pay  only  one  half  of  one  per 
cent.,  as  he  estimates,  and  which  therefore  escape  taxation  nearly  alto- 
gether. Now,  sir,  I  wish  to  refer  the  Convention  to  an  English  work 
upon  this  subject,  to  show  the  duties  on  fire  and  marine  insurance.  It 
is  a  work  by  Mr.  Levi,  on  taxation  : 

"  The  first  duty  upon  insurance  was  a  sixpenny  stamp  charged  on  the 
policy,  without  distinction  between  fire,  life,  and  marine  insurance,  but 
the  rate  for  fire  insurance  was  afterwards  increased  at  different  times. 
In  seventeen  hundred  and  seventy-five  the  duty  was  six  shillings  on 
policies  of  all  amounts  below  one  thousand  pounds  sterling,  and  five 
shillings  more  on  insurances  of  sums  of  one  thousand  pounds  sterling 
and  upwards.  In  seventeen  hundred  and  seventy-two  a  percentage  duty 
at  the  rate  of  one  shilling  and  sixpence  per  one  hundred  pounds  ster- 
ling was  first  imposed.  This  was  afterwards  increased,  in  seventeen 
liundred  and  ninety-eight,  to  two  shillings  per  cent.,  and  in  eighteen 
hundred  and  four,  whilst  the  policy  duty  was  reduced  to  one  shilling, 
the  percentage  duty  increased  to  two  shillings  and  sixpence  per  one  hun- 
dred pounds  sterling.  The  duty  was  further  raised  to  three  shillings 
per  cent.,  in  eighteen  hundred  and  fifteen,  and  at  this  rate  it  has  con- 
tinued to  this  day." 

And  he  goes  on  to  say  that  the  taxes  collected  by  the  British  govern- 
ment from  this  source  olone  was  between  eight  and  nine  million  dollars. 
Now,  sir,  they  tax  credits.  They  tax  profits.  They  make  everything 
pay,  either  by  a  direct  tax  upon  property  or  an  income  tax.  I  remem- 
ber some  months  ago — and  I  have  been  trying  to  find  the  article — there 
was  published   in  a  San  Francisco  newspajier,  during  the  excitement 
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about  the  deposit  banks,  a  statement  of  one  of  the  savings  banks,  in 
which  it  was  stated,  if  my  memory  serves  me,  that  the  capital  stock  was 
two  hundred  and  thirty-seven  thousand  dollars,  and  the  bank  had 
received  as  deposits  and  loaned  on  mortgage  seven  million  dollars  cap- 
ital. Now,  sir,  without  seeking  to  comment  upon  the  safely  of  that 
system  of  banking,  let  me  ask,  does  not  that  statement  show  that  this 
iMnk.  must  be  making  large  profits  from  the  reception  and  loaning  of 
this  money?  And  is  it  not  right  that  by  an  income  tax,  or  by  some 
other  method,  their  profits  should  be  reached?  Is  it  not  honest?  Je  it 
not  fair?  And,  although  the  taxes  upon  the  deposits,  or  rather  upon 
the  loans  made,  fall  ultimately  upon  the  depositor,  primarily  the  bank 
pays  them;  and  at  all  events  the  bank  is  liable  to  an  assessment  upon 
the  profits  which  they  make,  which  must  be  charged  out  of  the  reception 
and  loaning  of  this  money. 

Why  should  a  party  be  allowed  to  change  his  real  estate  in  the  State 
into  State  or  municipal  bonds  and  escape  taxation?  It  is  contrair  to 
public  policy;  for  the  public  policy  of  tne  country  is  that  the  funds  of 
the  country  and  money  of  the  country  should  be  kept  in  active  product- 
ive business,  as  a  matter  of  business  interest  and  as  a  matter  of  justice 
on  the  subject  of  taxation.  Now,  there  is  not  a  piece  of  real  estate  in 
San  Francisco  thatjpays  as  much  profits  as  the  interest  on  State  and 
municipal  bonds.  'There  is  not  a  farm  in  the  whole  country  that  pays 
as  much  profits  as  the  interest  of  these  State  and  municipal  bonds — not 
one.  Why,  then,  should  these  parties  be  allowed  to  convert  their  prop- 
erty into  State  and  municipal  bonds  to  escape  the  burdens  of  government 
and  their  just  contributions  for  its  support? 

Now,  sir,  take  by  way  of  illustration  an  anecdote  that  was  told  me  the 
other  day  by  a  gentleman  in  Stockton.  The  Assessor  went  to  him  to  get 
an  assessment  of  his  property.  He  says:  "Well,  I  live  here  in  this 
rented  house.  My  furniture' is  worth  about  a  thousand  dollars;  you 
may  have  it  for  a  thousand  dollars."  So  the  Assessor  puts  it  down  for  a 
thousand  dollars.  "  Well,"  says  the  Assessor,  "your  money."  "  I  have 
got  a  twenty-dollar  piece."  So  the  Assessor  puts  down  the  one  thousand 
dollars  for  the  furniture  and  twenty  dollars  money.  The  Assessor  says : 
"Is  this  all  the  money  you  have?  You  have  money  at  interest?" 
"  True,  I  have  ninety  thousand  dollars  at  interest,  but  that  is  not  tax- 
able, under  the  late  decision  of  the  Supreme  Court,  and  I  do  not  put  it 
in."  Therefore  be  escapes  taxation  on  pretty  near  all  his  property,  and 
makes  no  contribution  to  the  support  of  the  government  which  protects 
him,  and  whose  Judges,  and  whoi^e  Sheriffs,  and  whose  officers  he  must 
have  in  order  to  enable  him  to  collect  the  interest  on  the  money  and  the 
money  itself  which  he  has  loaned  out.  It  strikes  nie,  sir,  that  such  a 
system  of  taxation  is  monstrous,  and  there  is  no  defense  for  it 

Now,  sir,  we  propose  here  to  make  a  law  that  will  remedy  this.  I  do 
not  criticise  the  decision  in  the  case  of  the  Hibernia  Bank.  It  may  be 
good  law,  perhaps,  under  the  old  Constitution.  I  do  not  find  it  neces- 
sary to  discuss  that  question;  but  I  say  we  propose  to  make  a  different 
law,  which  will  be  just  and  honest,  and  we  propose  to  so  make  it  that 
we  can  hold  the  Courts  to  its  execution. 

But  it  is  said  here  that  the  taxation  of  mortgages  is  double  taxation. 
I  deny  it,  sir.  The  money,  if  taxed  to  the  creditor,  is  a  single  taxation, 
and  ifie  land,  less  the  face  of  the  mortgage,  if  taxed  to  the  owner  of  the 
land,  is  single  taxation.  I  read  the  other  day,  and  I  will  read  again,  a 
paragraph  from  Professor  Walker  on  that  subject.  It  is  beaded  "Taxa- 
tion of  Credits :" 

"  It  has  sometimes  been  maintained  that  credits  ought  not  to  be  taxed, 
but  all  assessments  be  mode  upon  values,  or  property,  personal  and  real. 
Taxes,  it  has  been  argued,  ought  not  to  be  laid  uiiou  persons,  but  upon 
that  out  of  which  they  can  alone  be  paid,  viz. :  property. 

"  But  credits  are  taxed  as  well  as  values.  A  holds  a  farm  worth  ten 
thousand  dollars,  mortgaged  to  B  for  five  thousand  dollars.  A  pays 
taxes  upon  the  whole  valuation,  and  B  upon  five  thousand  dollars,  as 
money  at  interest.  A,  it  is  said,  is  doubly  taxed.  This  is  a  practical 
question  that  has  puzzled  legislators  in  every  age  and  country.  Let  us, 
therefore,  carefully  examine  it. 

"  Suppose  A  and  B  aforesaid  form  an  entire  community,  and  that  the 
whole  tax  of  one  hundred  and  fifty  dollars  is  imposed  on  property.  The 
whole  valuation  will  then  be  ten  thousand  dollars  (A's  farm),  and  the 
rate  one  and  a  half  per  cent.,  which  A  pays,  and  B  goes  untaxed.  We 
will  now  change  the  principle,and  have  both  property  and  credits  taxed. 
The  valuation  will  then  be :  A's  fann,  ten  thousand  dollars,  and  B's 
money  at  interest,  five  thousand  dollars;  total,  fifteen  thousaml  dollars; 
arid,  with  the  same  amount  to  be  assessed  (one  hundred  and  fifty  dol- 
lars), the  rate  will  be  one  per  cent.,  of  which  A  pays  one  hundred 
dollars,  and  B  fifty  dollars.  So,  then,  we  discover  that  A  is  not  doubly 
taxed,  as  assumed,  but  at  the  worst  pays  only  twenty-five  dollars,  or  one 
third,  more  than  his  share.  Such  must,  in  principle,  be  the  result  of 
this  kind  of  taxation,  taking  a  whole  community  together.  All  the 
amount  taxed  upon  credit  is  so  much  relief  to  taxation  upon  proiierty. 
This  seems  to  be  clear ;  and  the  justice  of  the  thing  is  established  by  the 
fact  that  A  bought  his  farm  knowing  that  it  would  be  subject  to  a  full 
taxation,  and  bought  it  cheaper,  as  we  have  shown  in  another  place,  on 
that  account.  B,  on  the  other  hand,  accepted  his  mortgage  on  the  same 
ground,  knowing  that  it  would  be  subject  to  tax  on  the  common  valua- 
tion.    Is  either  party,  then,  wronged? 

"  But  perhaps  another  reason  may  be  given  why  A  should  pay  taxes 
upon  the  whole  value  of  his  farm,  viz. :  that,  having  the  usufruct  of 
the  whole,  he  is  entitled  to  all  the  profits,  on  the  farm.  '  But  he  don't 
own  the  whole  of  the  farm.'  True,  that  is  his  misfortune;  if  he  did, 
he  would  obtain  a  larger  amount  of  net  profits;  but  his  obligation  to 
pay  tax  on  the  whole  js  not  impaired,  because  he  has  the  use  of  a  part 
of  B's  capital.  As  the  owner  of  the  farm,  A  has  a  chance  for  all  the 
profits  that  can  be  made  from  the  whole,  while,  by  the  taxation  of  B 
on  the  mortgage,  the  former  saves  a  part  of  what  he  would  othcrwiso 
pay  in  taxes.  One  pays  taxes  for  the  profit*  of  business;  the  other  for 
the  income  on  his  capital. 
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"In  the  absence  of  the  income  tax  principle,  what  can  be  more  equit- 
able and  Just  than  the  practice  of  taxing  botii  mortgagor  and  mort- 
gagee? If  the  former  were  allowed  to  deduct  from  his  inventory  the 
amount  he  owed  the  latter,  it  would  often  happen  that  the  mortgagee 
not  living  in  the  same  town  or  State,  so  much  property  would  escape 
taxation  altogether." 

And  that  is  the  objection  I  have  to  the  rebate  principle  in  the  report 
of  the  majority  of  the  committee. 

"  This  in  some  communities,  especially  our  Western  States,  would  be 
a  great  evil.  That  much  hardship  may  often  result  from  taxing  credits 
as  well  as  property  is  undoubtedly  true;  but  that  only  affords  additional 
evidence  tnat  the  income  tax  principle  is  the  only  correct  one." 

Kow,  it  is  a  mistake — it  is  an  entire  mistake — and  it  cannot  be 
demonstrated  either  legally  or  mathematically,  that  a  tax  of  the  money 
to  the  lender,  and  a  tax  of  the  property,  less  the  amount  of  the  money, 
to  the  owner  of  the  property,  is  double  taxation.  I  deny  it  altogether. 
It  is  not  true.    But  if  true,  it  is  just. 

It  is  argued  also  that  the  tax  must  be  e^ual — must  be  uniform,  and 
must  be  equal.  Now,  sir,  absolute  uniformity  and  absolute  equalitv  in 
taxation  has  been  proved  to  be  an  impossibility.  All  that  you  can  ao  is 
to  approximate  to  it.  It  is  a  good  general  principle,  but  when  you 
come  to  the  practical  working  of  the  tning  it  is  not  possible,  to  an  abso- 
lute mathematical  demonstration.    John  Stuart  Mill  says : 

''  The  proper  sense  to  be  put  upon  it,  as  we  have  seen  in  the  preced- 
ing example,  is,  that  {>eople  should  be  taxed,  not  in  proportion  to  what 
they  have,  but  to  what  they  can  afford  to  spend.  It  is  no  objection  to 
this  principle  that  we  cannot  apply  it  consistently  to  all  cases.  A  person 
with  a  life  income  and  precarious  health,  or  who  has  many  persons 
depending  on  bis  exertions,  must  if  he  wishes  to  provide  for  them  after 
his  death,  be  more  rigidly  economical  than  one  who  has  a  life  income  of 
equal  amount,  with  a  strong  constitution,  and  few  claims  upon  him; 
and  if  it  be  conceded  that  taxation  cannot  accommodate  itself  to  these 
distinctions,  it  is  argued  that  there  is  no  use  in  attending  to  any  distinc- 
tions, where  the  absolute  amount  of  income  is  the  same.  But  the 
difficulty  of  doing  perfect  justice,  is  no  reason  against  doing  as  much  as 
we  can.  Though  it  may  be  a  hardship  to  an  annuitant  whose  life  is 
only  worth  five  years'  purchaiie,  to  be  allowed  no  greater  abatement 
than  is  granted  to  one  whose  life  is  worth  twenty,  it  is  better  for  him 
even  so,  than  if  neither  of  them  were  allowed  any  abatement  at  all. 

"  Before  leaving  the  subject  of  equality  of  taxation,  I  must  remark 
that  there  are  cases  in  which  exceptions  may  he  made  to  it,  consistently 
with  that  equal  justice  which  is  the  groundwork  of|  the  rule." 

That  is  the  true  principle.  If  we  cannot  arrive  at  absolute  equality 
we  get  as  near  it  as  we  can. 

Now,  sir,  another  objection  is  raised  to  the  report  and  also  to  the 
amendment  offered  by  the  gentleman  from  Sonoma,  Mr.  Moreland,  that 
it  taxes  franchises.  Now,  sir,  under  all  the  authorities,  franchises  are 
held  to  be  property.  They  are  property  separate  and  apart  from  the 
business  itself.  A  franchise,  the  Supreme  Court  4ays,  "  is  the  privilege 
or  right  of  association  in  a  particular  manner  to  accumulate  property 
and  make  money.  The  grant  of  a  corporate  existence  is  the  grant  of 
special  privileges  to  the  corporators  enabling  them  to  accumulate  prop- 
erty, free  from  individual  liability."  That  is  a  franchise.  It  is  a  sep- 
arate thing;  separate  from  the  property  of  the  corporation;  separate 
from  the  stock  of  the  corporation ;  and  under  all  the  authorities  it  is 
rightfully  taxed,  and  properly  tax^.  And,  as  was  said  here  yesterday, 
ill  argument,  a  man  may  have  a  ferry  franchise.  His  boat  may  not  be 
worth  a  thousand  dollars,  but  his  franchise  may  be  worth  a  thousand 
dollars  a  day.  Therefore  it  is  that  by  adopting  the  principle  of  the  gen- 
tlemen upon  the  other  side,  you  do  not  reach  him  at  all  if  you  tax 
nothing  but  bis  boat. 

Again,  sir,  it  is  said  that  we  ought  not  to  tax  both  the  franchise  and 
the  corporation.  Well,  sir,  the  Supreme  Court  of  the  United  States  has 
held  that  it  is  legitimate  to  tax  the  franchise;  it  is  legitimate  to  tex  the 
corporation  as  an  entity;  it  is  legitimate  to  tax  the  stock;  it  is  legiti- 
mate to  tax  the  net  proceeds;  it  is  legitimate  to  tax  the  profits.  I  read 
from  the  Delaware  Railroad  Case,  18  Wallace,  208,  and  shall  read  only 
the  head  notes: 

"  The  State  may  impose  taxes  upon  the  corporation  as  an  entity  exist- 
ing under  its  laws,  as  well  as  u[x)n  the  capital  stock  of  the  corporation 
or  its  separate  corporate  property.  And  the  manner  in  which  its  value 
shall  be  assessed  and  the  rate  of  taxation,  however  arbitrary  or  capri- 
cious, are  mere  matters  of  legislative  discretion. 

"A  tax  upon  a  corporation  may  be  proportioned  to  the  income 
received,  as  well  as  to  the  value  of  the  franchise  granted  or  the  property 


'  The  fact  that  taxation  increases  the  expenses  attendant  upon  the  use 
or  possession  of  the  thing  taxed,  of  itself,  constitutes  no  objection  to  its 
constitutionality. 

"  The  exercise  of  the  authority  which  every  State  possesses  to  tax  its 
corporations  and  all  their  property,  real  and  personal,  and  their  fran- 
chises, and  to  graduate  the  tax  upon  the  corporations  according  to  their 
business  or  income,  or  the  value  of  their  property,  when  this  is  not 
done  by  discriminating  against  rights  held  in  other  States,  and  the  tax 
is  not  on  imports,  or  tonnage,  or  transportation  to  other  States,  cannot  be 
reganled  as  conflicting  with  anjr  constitutional  power  of  Congress." 

Is  there  not  sense  in  that  decision?  The  franchise  is  one  thing,  the 
capital  stock  is  another  thing,  and  unless  the  corporation  is  a  humbug 
the  books  show  the  amount  of  money  paid  with  which  to  commence 
business.  The  property  of  a  corporation  maj[  be  an  entirely  different 
thing,  and  is,  in  this  State,  because  it  consists  mainly,  or  to  a  large 
extent,  of  lands  outside  of  the  corporated  towns,  granted  by  the  Federal 
and  State  Governments  to  the  railroads,  in  order  to  enable  them'  to  build 
them.  It  is  therefore  right  that  there  should  be  a  separate  tax  upon  the 
franchise,  a  separate  tax  upon  the  capital  stock,  and  a  separate  lax  upon 
the  property  owned  by  the  corporation,  just  as  much  as  there  shouM  bo 


a  separate  tax  upon  the  properly  owned  by  an  individual.  These  objec- 
tions to  this  report  are  all  sophistry.  They  have  no  solid  foundation 
either  in  science  or  law.  The  gentleman  from  San  Francisco  said  he  was 
open  to  conviction.  So  am  I,  and  I  am  quite  anxious  to  he  enlightened, 
but  he  will  pardon  me  for  suggesting  that  his  atteck  upon  the  report  and 
the  amendments  reminds  me  a  good  deal  of  a  Mexican  war:  the  pro- 
nunciamento  is  fierce,  but  the  fight  don't  come  off.  There  is  no  sympa- 
thy, there  is  no  relation  between  the  two  things.  Now,  no  doubt,  as  he 
seems  to  suggest,  that  a  man's  opinions  may  be  somewhat  influenced  by 
the  atmosphere  in  which  he  moves,  the  company  he  keeps,  and  the  con- 
stituents whom  he  represents.  Those  of  us  who  come  from  the  pure  air 
of  the  country  districts  are  disposed  to  have  justice  done,  and  to  have 
all  men  taxed  alike  upon  their  property,  but  those  who  live  in  a  com- 
munity of  lenders,  where  the  moat  influential  persons  are  lenders,  may 
have  their  views  very  much  clouded.  If  his  constituents  are  mainly 
money  Changers,  and  belong  to  that  class  of  persons  that  Christ  drove 
out  01  the  temple,  he  may  nave  very  different  views  from  those  who 
come  from  the  country. 

Ms.  WILSON,  of  First  District.  As  the  borrowers  always  equal  the 
lenders,  there  is  no  point  to  the  argument. 

Mil.  HOWARD.  The  borrowers  are  not  mostly  in  the  city.  Suppose 
they  were,  is  that  anv  reason  why  the  lenders  should  escape? 

Mr.  WILSON,  of 'First  District.  What  point  is  there  to  the  argu- 
ment when  I  am  living  where  there  are  more  borrowers  than  lenders? 

Me.  HOWARD.  The  gentleman  might  as  well  ask  me  what  relation 
there  is  between  chalk  and  cheese. 

Me.  WILSON.  I  would  if  you  would  try  to  make  them  appear  the 
same. 

Me.  HOWARD.  You  try  to  make  a  thing  which  is  cash  in  your 
pocket,  nothing. 

Mb.  WILSON.  No.  Yon  are  dodging  the  proposition.  You  say  I 
live  in  a  community  of  money  lenders.  1  only  say  to  you  that  there 
are  more  boiTowers  in  the  community  in  which  I  live  than  lenders. 

Ma.  HOWAUD.     What  of  it? 

Ma.  WILSON.     That  answers  your  proposition  completely. 

Mk.  HOWARD.  It  is  no  answer  at  all.  Suppose  there  are,  does  that 
prove  that  the  lenders  ought  to  rob  the  borrowers? 

Mb.  WILSON.  No.  But  it  proves  that  I  am  not  clouded  by  living 
in  a  community  of  lenders  when  there  are  more  borrower^  there  than 
there  are  lenders. 

Mb.  HOWARD.  I  was  only  speaking  of  the  influence  on  your  views 
of  your  surroundings.  I  do  not  say  that  you  are  quite  as  much  con- 
trolled by  the  influence  of  the  money  changers  as  I  am  by  the  influences 
surrounding  me. 

Mb.  WILSON.  I  do  not  think  that  either  of  us  are  controlled  upon 
this  proposition. 

Mr.  HOWARD.  But  I  say  that  our  opinions  may  be  influenced  by 
the  opinions  of  our  constituents,  the  men  with  whom  we  associate,  and 
by  our  surroundings.  It  is  a  curious  fact  here  that  when  an  attempt  is 
made  to  regulate  and  control  corporations,  gentlemen  get  up  here  and 
say  you  cannot  do  it  because  it  is  private  property ;  but  when  you  want 
to  tax  them  for  the  purpose  of  forcing  them  to  pay  their  due  proportion 
towards  the  expenses  of  the  Government,  then  it  is  said,  "  Oh,  it  is  not 
property,  and  you  cannot  tax  it,  it  is  an  imagination."  It  is  somewhat 
singular  but  it  so  happens  day  after  day  in  this  hall.  Now,  sir,  we  ask 
for  no  injustice.  We  ask  that  all  men,  as  provided  for  in  this  report, 
and  these  amendments,  should  contribute  aocordin|i;to  their  means.  It 
makes  no  difference  whether  it  is  done  on  the  ground  of  protection,  or 
as  an  exaction.  As  au  exaction  it  is  not  right  unless  all  contribute 
in  proportion  to  their  property. 

Now,  in  relation  to  the  remarks  made  by  my  friend  from  Inyo,  Mr. 
Reddy,  vesterday.  I  am  inclined  to  agree  with  him,  that  there  is  injus- 
tice in  the  manner  in  which  mining  corporations  and  mining  interests 
are  taxed.  My  idea  of  a  proper  tax  upon  a  mine  would  he  an  income 
tax,  because,  unless  a  mine  produces,  or  as  it  is  termed  by  the  Mexicans, 
in  bonanza,  it  is  not  property  at  all. 

Me.  KEDDY.  How  do  you  like  the  Nevada  system,  where  they  tax 
the  proceeds  of  the  mine? 

Mr.  HOWARD.  That  is  the  same  thing.  The  proceeds  then  should 
be  above  the  expenses.  For  instance,  if  you  tax  a  railroad.  A  railroad 
has  property,  it  has  a  franchise,  it  has  a  right  of  way,  it  has  its  rolling 
stock,  its  roadbed,  its  depots,  and  its  other  property,  and,  therefore,  it  is 
right  to  tax  their  property.  But,  if  you  put  up  expensive  machinery 
on  a  mine  and,  to  use  a  miner's  phrase,  the  mine  peters  out,  the  prop- 
erty is  valueless. 

Me.  GREGG.  When  it  is  taxed  upon  a  franchise  and  taxed  upon  the 
mine,  is  it  not  double  or  even  triple  taxation? 

Mb.  HOWARD.    Not  necessarily. 

Mr.  GREGG.  Inyo  County  raises  half  its  taxes  upon  mines.  One 
half  of  them  are  incorporated  and  have  their  principal  place  of  business 
in  San  Francisco.  Now,  if  you  tax  the  franchise  in  San  Francisco  and 
the  mine  in  Inyo  is  not  that  double  texation  ? 

Me.  HOWARD.  No,  sir;  you  are  confounding  the  franchise  with 
the  stock  of  the  mine.  They  are  not  the  same.  They  are  not  treated, 
under  any  enlightened  system  of  texation,  as  the  same.  Now,  I  know 
that  a  friend  of  mine  put  up  extensive  works  upon  a  mine.  The  ma- 
chinery was  of  the  most  expensive  character.  He  worked  a  little  while, 
and  found  he  had  no  mine;  therefore  his  property  was  a  dead  loss.  His 
franchise  was  nothing;  his  stock  was  nothing;  his  income  was  nothing; 
and  even  the  niachiuery  that  he  had  there  was  comparatively  of  no 
value.  Therefore  it  is,  I  say,  that  a  mine  should  not  be  taxed  unless  it 
yields,  and  then  it  should  be  taxed  by  an  income  tax.  If  it  yields  well, 
the  miner  ought  not  to  object,  and  will  not  object,  to  a  reasonable  income 
tax,  or  any  other  reasonable  tax  which  reaches  his  property.  I  do  not 
speak,  sir,  now,  of  one  species  of  mining  business  which  is  carried  on  in 
this  State.    Legitimate  mining  isagreat  productive  interest  which  ought 
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to  bttenconraged ;  that  is,  a  mine  where  parties  combine  and  extract  the 
bullion  from  the  earth  and  bring  it  into  commeme.  But  that  is  not  the 
history  of  a  large  portion  of  the  mining  in  San  Francisco.  I  read  some 
;ears  ago,  in  Blackwood's  Magazine,  that  a  clerk  in  London  bired  a 
room,  bought  and  sold,  put  a  pen  behind  his  ear,  and  levied  contribu- 
tions upon  the  world.  But  we  have  got  ahead  of  John  Bull.particularlr 
in  San  Fraficisco.  They  find  a  fellow — we  will  call  him  Snooks — who 
tells  somebody  that  he  has  seen  some  nice  signs  up  in  the  mountains 
somewhere.  They  buy  him  some  grub  and  a  pick,  and  they  send  him 
up.  He  digs  a  hole  in  the  ground,  and  reports  that  the  thing  looks  rich. 
A  company  is  Incorporated,  and  stock  is  offered  in  the  exchange  for  sale, 
although  nothing  has  been  discovered,  actually,  as  yet,  and  nothing  has 
been  sent  to  market.  Sharon  and  Junes  patronize  the  bole  in  the  ground, 
and  presently  the  papers  come  out  ana  say  that  Snooks  has  struck  a 
perfect  mountain  of  gold.  The  stock  goes  up.  The  drayman,  the  farmer, 
the  milliners,  the  seamstresses,  are  running  with  all  their  little  cash  to 
pot  into  this  hole  in  the  ground.  It  is  worked  on  awhile,  and  there 
oomesareport  that  the  mine  is  filled  with  water;  because,  they  say, good 
mines  always  do  fill  with  water.  Then  it  is  necessary  to  have  an  assess- 
ment to  pump  out  that  water.  Then  it  is  stated  that  it  is  frozen  up,  but 
it  will  thaw  out  in  the  Spring,  and  it  will  be  all  right.  But  the  Spring 
never  comes,  and  in  a  few  months  the  hole  in  the  ground  sinks  into 
oblivion,  and  gives  way  to  the  next  new  swindle.  Now,  it  would  be  no 
use  to  tax  the  capital  stock,  because  it  is  nothing  but  lies,  and  a  lien 
upon  it  would  not  be  worth  having.  The  stock  probably  has  been  sold 
upon  a  margin,  at  large  prices  enough  to  break  a  multitude  of  people. 
But  my  friend  from  San  Francisco  comes  and  tells  us  all  these  people  are 
of  age ;  you  cannot  wet-nurse  these  people ;  let  them  gamble  on  mar- 
gins. But,  sir,  in  this  Convention  we  have  endeavored  to  stop  these  sales 
and  their  gambling,  and  I  think  we  will  succeed. 

I  shall  vote  for  the  amendment  offered  by  the  gentleman  from  Sonoma, 
Mr.  Moreland.  At  the  proper  time  I  shall  move  to  strike  out  the  words 
"evidences  of  indebtedness,"  so  that  it  will  read  "for  the  purposes  of 
taxation,  bonds,  notes,  mortgages,  solvent  debts,  franchises,  and  every- 
thing of  value  capable  of  transfer  or  ownership,  shall  be  considered  prop 
erty."  It  seems  to  me  that  in  the  words  " evidences pf  indebtedness" 
there  is  mere  tautology ;  for  when  you  tax  bonds,  notes,  mortgages,  sol- 
vent debts,  franchises,  and  everything  of  value,  you  certainly  tax  evi- 
dences of  indebtedness. 

Me.  EDGERTON.  If  you  tax  solvent  debts,  is  not  that  taxing  evi- 
dences of  indebtedness? 

Ma.  HOWARD.  Yea.  Any  Court  would  bold  it  to  be  the  same  thing, 
hut  if  you  tax  the  debt  I  do  not  see  any  necessity  of  taxing  the  evidence 
uf  the  debt. 

Mb.  EDGERTON.  If  you  tax  the  debt,  why  do  you  see  any  neces- 
sity for  taxing  the  note  7 

Me.  HOWARD.  I  propose  to  strike  out "  evidences  of  indebtedness," 
and  then  it  is  precisely  the,  proposition  of  Mr.  Boggs,  except  that  that 
proposition  provides  that  the  State  shall  be  a  bookkeeper  between  the 
lender  and  the  borrower,  and  that  it  shall  make  an  official  settlement 
between  the  two. 

Me.  SCHELL.    Why  not  strike  out  mortgages? 

Me.  HOWARD.  Because  we  want  to  have  it  in,  to  show  that  we 
decided  here  that  mortgages  are  a  legitimate  subject  of  taxation. 

Mb.  EDGERTON.  Is  not  the  mortgage  a  mere  incident  of  the  debt? 
What  does  it  amount  to  in  foreclosure?  It  is  a  mere  incident  of  the 
debt.  If  you  tax  a  debt,  why  do  you  tax  the  mortgage  which  is  given 
to  secure  the  debt  ? 

He.  HOWAJID.  The  mortgage  is  the  debt,  and  means  the  debt,  and 
nothing  else.    It  is  mere  hypercriticism  to  say  that  it  means  anything 

Me.  EDGERTON.  Did  the  gentleman  ever  hear  any  Court  call  the 
mortgage  the  debt? 

Mb.  HOWARD.    It  is  always  called  the  debt. 

Mb.  van  VOORHIES.  Is  the  evidence  of  indebtedness  the  mortgage 
or  the  note?     Is  the  mortgage  the  debt,  or  the  note  the  debt,  which  ? 

Mb.  HOWARD.  Both.  Both  evidence  the  same  thing.  Taken 
together  they  constitute  one  debt. 

Mb.  SCHELL.  Do  you  propose  to  tax  the  mortgage  and  the  debt 
which  it  secures  separately? 

Me.  HOWARD.  That  is  the  report.  The  report  is  to  tax  the  debt  to 
the  lender,  and  the  property,  less  the  amount  the  money  loaned,  to  the 
owner. 

Mb.  SCHELL.  If  you  had  a  debt  of  one  thousand  dollars,  do  you 
propose  to  require  the  Assessor  to  assess  that  debt  at  one  thousand  dollars 
and  then  to  assess  the  mortgage,  as  contradistinguished  from  that  debt, 
again? 

M  b.  HOWARD.  I  do  not  propose  to  assess  it  at  all  that  way.  The 
gentleman  is  confounding  himself  on  his  own  conundrums.  Jn  that 
case  the  equity  of  the  law  would  be  to  tax  one  half  to  the  lender  and 
one  half  to  the  owner  of  the  property.    That  is  the  meaning  of  it. 

Mb.  EDGERTON.  Do  you  claim  that  the  Moreland  amendment 
allows  any  rebate  under  any  circumstances? 

Mb.  HOWARD.  No;  and  that  is  the  reason  I  support  it.  It  allows 
no  rebate. 

Mb-  EDGERTON.    You  were  understood  to  say  that  it  did. 

Mb.  HOWARD.  I  did  not  say  so.  That  whole  subject  is  provided 
for  in  your  report  on  the  subject  of  mortgages.  It  is  all  provided  for 
theic,  and  therefore  it  is  not  necessary  to  provide  for  it  here. 

Mb.  EDGERTON.  Do  you  propose  to  adopt  section  five  with  the 
Moreland  amendment? 

"  ,Mb.  HOWARD.  I  propose  to  retain  section  five  to  the  extent  of  tax- 
ing the  land  to  one  party  and  the  loan  to  another. 

Mb.  EDGERTON.  Then  you  are  right.  Then  you  do  admit  the 
priociple  of  rebate.  ~ 

Me.  HOWARD.    No.  sir. 


Mb.  EDGERTON.    That  is  the  theory  of  section  five. 

Ms.  HOWARD.  No,  sir.  It  is  the  theory  of  section  five  that  the 
lender  should  pay  on  the  loan,  and  the  owner  of  the  property  should 
pay  on  the  property,  less  the  amount  of  the  mortgage. 

Mb.  EDGERTON.    That  is  not  the  Moreland  amendment  at  all. 

Mk.  HOWARD.  In  taxing  mortgages  you  tax  the  money  to  the 
lender  and  the  laud  to  the  owner  of  the  lanff,  less  the  amount  of  the 
mortgage. 

Mr.  EDGERTON.  Yes,  certainly;  but  that  is  not  the  Moreland 
amendment.     He  taxes  both. 

Mk.  HOWARD.  He  does  not  do  an^  such  a  thing.  He  does  not 
supersede  the  part  with  reference  to  taxing  mortgages.  He  is  not  deal- 
ing with  the  subject,  but  leaving  it  to  the  other  section. 

Mk.  EDGERTON.  Then  the  gentleman  supports  section  five.  He 
would  have  section  five  retained  with  the  Moreland  amendment? 

Mr.  Howard.  Yes,  to  the  extent  which  I  have  mentioned.  I  have 
not  criticised  it  61oseIy.  I  think  that  section  five,  so  far  as  I  recollect  it, 
is  right  in  principle  : 

"Sic.  5.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and  texa- 
tion,  be  deemed  and  treated  as  an  interest  in  the  property  affected 
thereby.  Except  as  to  railroad  and  other  quasi-public  corporations,  in 
case  of  debt%  so  secured,  the  value  of  the  property  affected  by  such 
mortgage,  deed  of  trust,  contract,  or  obligation,  less  the  value  of  such 
security,  shall  be  assessed  and  taxed  to  the  owner  of  the  property,  and 
the  value  of  such  security  shall  be  assessed  and  taxed  to  the  owner 
thereof,  in  the  county  in  which  the  property  affected  thereby  is  situate." 

That  I  support.  That  is  perfectly  consistent  with  Mr.  Moreland's 
amendment. 

Mr.  EDGERTON.  I  would  be  obliged  to  you  if  you  would  demon- 
strate it.  Perhaps  you  don't  want  to  perform  that  surgical  operation 
on  my -head  that  was  alluded  to  the  other  day. 

Me.  HOWARD.  I  do  not  see  why  the  gentleman  should  contend 
that  the  Moreland  amendment,  which  leaves  untouched  the  fifth  section, 
is  inconsistent  with  the  fifth  section.  If  it  was  inconsistent,  so  as  to 
obliterate  the  fifth  section,  then  there  would  be  some  force  in  the  posi- 
tion, but  that  is  not  the  case.  The  whole  idea  is  that  the  amount  of 
money  should  be  taxed  to  the  lender,  and  the  land,  less  the  amount  of 
the  money,  should  be  texed  to  the  owner  of  the  property.  That  is  the 
whole  principle  of  the  report,  it  is  the  whole  principle  of  the  amendment, 
and  it  is  all  that  justice  requires  upon  the  subject.  Therefore,  it  is,  1  say, 
that  I  shall  vote  for  the  Moreland  amendment,  and  ti-ust  to  getting  any 
improvement  upon  it  hereafter  which  may  be  necessary.  I  believe  that 
the  Moreland  amendment  is  right  in  principle. 

Ma.  EDGERTON.  The  gentleman  from  Los  Angeles,  and  the  gentle- 
man from  San  Joaquin,  Judge  Terry,  who  is  a  distinguished  lawyer  and 
an  ex-Justice  of  the  Supreme  Court,  teke  an  entirely  different  view  of 
the  Moreland  amendment.  The  latter  insisted  that  it  did  subject  the 
credits  to  a  tax,  and  in  addition  to  that  it  subjected  the  mortgage  to  a 
tax. 

Mr.  terry.  I  insisted  that  the  mortgage  was  not  the  mau's  only 
remedy,  because  be  had  a  lien  upon  all  the  property  of  the  borrower,  and 
all  the  property  that  he  might  acquire. 

Mr.  EDGERTON.  There  is  an  illustration.  The  gentleman  from 
San  Joaquin  tekes  one  horn  of  the  dilemma,  and  the  gentleman  from  Los 
Angeles  tekes  another. 

Mr.  HOWARD.  The  gentleman  is  misteken.  The  Supreme  Court 
of  the  Stete  decided,  in  the  ninth  volume  of  reports — the  opinion  by  the 
learned  gentleman  from  San  Joaquin — that  credits  were  property,  and  a 
part  of  the  property  of  the  county. 

Mr.  EDGERTON.  That  is  not  the  point  I  am  making.  The  point  I 
make  is  that  you  have  got  a  double  view  of  it.  You  do  not  agree  upon 
it.    It  is  dangerous  because  it  is  uncertain. 

Me.  HOWARD.  We  have  got  no  double  views  whatever.  There  is 
no  conflict  between  us  who  are  supporting  the  Moreland  amendment; 
and  the  gentleman  will  excuse  me  for  saying  that  his  point  reminds  me 
of  what  General  Randolph  said  About  the  point  of  the  gentleman  from 
Rhode  Island.  He  said  it  reminded  him  of  a  point  in  Delaware  called 
Point  No  Point. 

Mr.  EDGERTON.    That  is  a  good  peroration  to  your  speech. 

Mb.  HOWARD.    It  shows  there  is  no  point  in  you  anyhow. 

BEMAEEa   or   HR.   WICKKS. 

Me.  WICKES.  Mr.  Chairman :  We  all  wish  to  arrive  at  a  just  sys- 
tem of  taxation,  such  as  will  do  justice  to  all.  The  legal  definition  of 
the  word  texation  given  by  Mr.  Wilson  was  undoubtedly  correct  origin- 
ally, but  that  meaning  of  the  term  has  become  obsolete.  A  tex  now  is 
an  obligation.  It  has  been  dwelt  upon  here  that  the  basis  of  obligation 
is  protection.  Now,  government  is  instituted  not  alone  for  protection, 
but  it  is  instituted  in  the  interests  of  human  progress.  lU  province  is  to 
secure  protection  to  all,  to  promote  industry  and  enterprise,  to  facilitate 
commerce  and  trade,  to  encourage  literature,  science,  art,  and  religion. 
Here  are  higher  interests  to  subserve.  Now,  that  country  is  the  best 
where  wealth  and  intelligence  are  most  generally  distributed.  Now,  a 
system  of  taxation  which  makes  the  ricn  richer  and  the  poor  poorer 
should  be  avoided  under  our  enlightened  and  republican  form  of  gov- 
ernment. We  must  adjust  our  system  of  taxation  and  our  legislation  to 
meet  such  issues  and  such  disparity  as  may  arise  from  one  class  becom- 
ing rich  and  another  jvor.  All  property  should  be  taxed.  Property 
now  is  that  which  in  itself  is  something  tangible,  of  tangible  and  mate- 
rial value.  Property  takes  many  disguises.  If  we  follow  property 
through  all  ita  ramifications  we  will  find  that  one  species  of  property 
generates  another.  I  may  have  a  fine  growth  of  trees  that  are  growing 
upon  my  land.  That  growth  of  trees  may  be  texed.  The  trees  may  be 
cut  down  and  sawed  into  lumber  and  taxed  again  as  lumber.  The  lum- 
ber may  be  built  into  a  house  and  taxed  again.    TDus  we  can  call  it 
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triple  taxation.  I  will  say  here  that  none  of  the  propositions  fully  meet 
my  views.  Mr.  Moreland'a  proposition,  I  think,  ia  too  broad.  KvidAees 
only,  that  are  properly  seourea,  should  be  taxed.  Take  notes;  there  is 
a  great  difference  m  value.  Some  notes  are  not  worth  much,  and  other 
notes  are  as  good  as  gold.  Evidences  of  debt,  properly  secured,  are  as 
much  property  and  have  as  much  intrinsic  value  as  the  coin  that  bears 
the  government  stamp.*  I  think  Mr.  Moreland's  proposition  is  too 
sweeping,  and  covers  too  much.  I  am  in  favor  of  taxing  evidences  of 
indebtedness  when  thejr  are  properly  secured.  Mr.  Hale's  proposition 
is  good,  because  it  provides  that  a  man  should  pay  taxes  upon  what  he 
really  haa.     He  should  pay  only  upon  property  free  from  incumbrance. 

Further,  to  meet  the  principle  of  the  greatest  good  to  the  greatest 
number,  and  to  distribute  wealth  as  much  as  possible,  I  am  in  favor  of 
a  graded  tax,  or  an  income  tax.  Wealth  is  a  reproductive  power,  and 
why  should  it  not  be  taxed  in  a  geometrical  progression?  A  man  that 
has  ten  thousand  dollars  has  more  than  ten  times  the  facility  of  the  man 
that  has  but  one  thousand  dollars.  Mr.  Peabody  himself  says  that  it 
cost  him  more  effort  to  acquire  bis  first  ten  thousand  dollars  than  all 
bis  vast  fortune  aderwards. 

I  do  not  believe  in  taxing  growing  crops,  but  I  do  believe  in  taxing 
the  grain  when  it  is  in  the  granery.  I  am  not  in  favor  of  taxing  the 
voluntary  offerings  of  the  people  for  charitable,  educational,  or  religious 
pur|iotie3.  I  am  not  in  favor  of  taxing  institutions  who8%  benefits  are 
public.  With  regard  to  taxing  educatmnal  institutions,  it  is  a  principle 
of  our  State  that  we  should  encourage  education.  I  know  you  all  agree 
with  me  that  the  educational  system  of  the  State,  the  common  schools, 
should  not  be  taxed ;  but  I  am  not  in  favor  of  taxing  private  educa- 
tional institutions,  because  they  save  the  State  a  vast  amount  of  money. 
I  believe  we  have  no  right  to  tax  the  voluntary  contributions  of  the 
people  for  religious  purposes.  The  Christain  church  is  the  right  arm  of 
the  government.  I  do  not  know  how  the  State  would  do  without  it.  I 
thinK  that  the  church,  in  education,  is  at  least  of  as  much  impartancc 
as  the  magistracy.  A  good  government  must  rest  upon  an  educated 
nonscience  as  well  as  upon  the  accumulated  property  of  the  people.  I 
say  that  the  State  should  do  nothing  that  would  injure  the  church  in 
any  of  its  branches.  It  is  the  province  of  the  State  to  strengthen  the 
bond  between  the  church  and  the  State. 

REMARKS   or   MB.   FBKCD. 

Mr.  FREUD.  Mr.  Chairman:  Itisnotmy  intention  to  speak  at  length 
of  the  virtues  and  vices  of  the  amendments  now  before  the  committee,  but 
sir,  I  merely  wish  to  say  that  I  cannot,  with  any  degree  of  consistency  or 
with  any  shadow  of  reason,  support  the  amendment  offered  by  my  ;young 
friend  from  Sonoma,  in  its  present  shape.  Upon  its  face  it  is  fair  and 
inviting,  but  when  thoroughly  examined,  it  is,  in  a  great  many  respects, 
monstrous  and  hideous.  Now,  sir,  I  wish  to  state  to  you  a  little  piece 
of  personal  history  in  relation  to  the  effects  of  this  amendment.  I  had 
occasion,  very  recently,  to  renew  a  mortgage  of  some  eight  thousand 
dollars  upon  a  piece  of  property  in  the  City  of  San  Francisco.  That 
mortgage  had  been  running  at  the  rate  of  seven  per  cent.,  the  banker 
now  demanded  eight  per  cent.,  and  I  asked  him  whyT  He  said  he  had 
r«ad  of  and  expected  the  adoption  of  an  amendment  to  the  Constitution 
that  would  levy  a  tax  upon  mortgages,  and  upon  the  probability  of  the 
adoption  of  that  amendment  in  the  new  Constitution  he  had  raised  the 
interest  upon  that  mortgage  one  percent.  There,  sir,  is  an  example  of  the 
effects  of  this  amendment.  I  am  in  favor  of  the  taxation  of  mortgages, 
but  I  want  the  weight  of  that  taxation  to  fall  upon  the  mortgagee  and 
not  on  the  mort«tgor.  And  that  is  what  the  granger  element  of  the 
State  wants,  ana  all  the  borrowing  portiou  uf  the  population  of  this 
State  wants.  It  is  an  outrage  upon  reason  to  think  that  any  lx>rrower 
would  commend  a  mortgage  tax  if  the  weight  of  it  would  fall  upon 
himself.  The  amendment  upon  its  face  is  fair,  but,  sir,  I  believe  that 
the  men  who  to-day  cheer  you  on  in  the  hope  that  the  weight  of  this 
taxation  will  fall  upon  the  mortgagee,  when  they  come  to  see,  in  paying 
their  own  interest  and  their  own  taxes,  that  it  falls  upon  themselves, 
they  will  curse  instead  of  praising  those  who  vote  for  the  amendmenL 

Mr.  MORELAND.  Did  the  gentleman  ever  hear  any  complaint  until 
the  decision  of  the  Supreme  Court  declaring  that  mortgages  were  not 
property  7 

Mb.  FREUD.  Well,  I  do  not  see  as  that  would  affect  the  argument. 
I  merely  cited  this  as  the  effect. 

Mr.  MORELAND.  This  simply  restores  the  thing  just  as  it  was 
before  that  decision,  nothing  more  nor  leas. 

Mr.  FREUD.  I  have  heard  complaints,  and  I  am  willing  to  support 
an  amendment  so  warded  that  the  weight  and  burden  of  the  matter 
will  rest  upon  the  man  that  loans  the  money. 

Mr.  MORELAND.  We  propose  to  insert  another  section  which  pro- 
hibits the  making  of  any  contract,  directly  or  indirectly,  by  which  a 
debtor  is  obligatea  to  pay  the  tax. 

RKMARK8  OF   MB.   RKKD. 

Mr.  reed.  Mr.  Chairman :  I  had  not  intended  to  have  said  any- 
thing on  this  subject,  but  the  question  has  taken  such  a  wide  range,  and 
there  is  such  a  diversity  of  opinion  on  the  question,  that  I  deem  it  proper 
to  briefly  give  my  views  on  this  important  matter  as  affecting  the  agri- 
cultural interests  of  this  State.  The  question  of  taxation  has  seriously 
engaged  the  attention  of  the  best  writers  on  political  economy  for  many 
years,  such  writers  as  Bastiat,  Foster,  David  A.  Wells,  George  W.  Cuyler, 
and  Edwin  Dodge,  and  pronounced  one  of  the  most  vexed  questions 
that  modem  writers  have  to  deal  with;  but  all  have  agreed  that  no 
healthy  system  of  revenue  can  be  devised  except  based  on  real,  tangible, 
property.  The  agriculturists  of  the  country  have  felt  aggrieved  that,  as 
a  large  class  of  borrowers,  they  have  been  compelled  to  pay  more  than 
their  just  share  of  taxation;  and  hence  the  general  cry  from  the  farmers 
that  mortgages  and  evidences  of  indebtedness  should  be  taxed.  But  I 
venture  the  asserfion,  at  the  risk  of  political  ostracism,  that  the  farmers. 


as  a  class,  neither  ask,  desire,  or  expect  any  system  to  be  devised,  that 
will,  in  effect,  be  double  taxation,  for  they  know  full  well  that  doable 
taxation  means  increased  rates  of  interest  for  them.  Sir,  I  have  been 
engaged  in  agricultural  pursuits  for  over  twenty-five  years  in  this  State, 
and  my  facilities,  from  official  positions  honored  by  the  fanners,  and 
intimate,  close  relations  throuehout  the  State,  have  given  me  abundant 
opportunities  to  study  the  condition  of  the  agriculturists  in  this  connec- 
tion. By  far  the  largest  number  of  the  farmers  of  this  State  commenced 
with  comparatively  but  little  money,  and,  owing  to  the  variableneos  of 
the  seasons,  they  have  struggled  hanl  from  year  to  year,  and  necessarily 
have  become  borrowers,  and  I  venture  the  statement,  that  during  any 
one  year  nine  tenths  of  the  farmers  are  borrowers;  i.  e.,  that  there  ar« 
times  in  every  year  that  nine  tenths  of  the  farmers  are  compelled  to  bor- 
row; as  during  harvest  season,  purchasing  sacks,  paying  hired  help, 
before  the  grain  can  be  sent  to  market.  And  I  make  this  statement, 
without  fear  of  contradiction,  that  there  is  no  industry  in  this  State  leas 
remunerative,  and  pays  a  higher  rate  of  taxation,  than  agriculture,  and 
I  repeat  it. 

The  property  of  the  farmer  cannot  escape  taxation ;  the  property  is 
real  and  tangible;  the  Assessor  has  the  opportunity  to  see  and  examine 
it,  and  while  this  is  true,  knowing  that  agriculture  is  the  basis  of  wealth, 
they  naturally  feel  indignant  when  they  go  to  the  capitalist,  compelled 
to  borrow,  that  that  man  is  a  non-producer  and  non-taxpayer;  and  this 
has  naturally  aroused  the  people,  tne  producing  classes,  throughout  this 
State,  and  to  that  extent,  my  fellow-members,  your  existence  here  to-dav 
is  due.  And  the  farmer  knows  full  well  that  if  the  mortgage  is  taxed, 
and  he  is  also  taxed  on  the  value  of  his  farm,  that  he  is  compelled,  by 
the  exactions  of  the  money  lender,  to  pay  both  ;  for  the  lender  will  ask 
higher  rate  of  interest  to  cover  the  taxes  on  the  mortgage,  and  the 
actual  result  is  that  the  borrower  really  pays  a  higher  rate  than  be  is 
now  compelled  to.  And  if  any  system  can  be  devised  by  which  the 
mortgagee  and  the  mortgagor  can  share  in  the  taxes  on  th«  property,  I 
am  satisfieil  that  the  agriculturists  throughout  the  State  will  he  perfectly 
satisfieil ;  and  of  all  the  propositions  thusjfar,  the  amendment  of  Mr. 
Hale  strikes  me  as  the  best,  and  when  digested,  will  give  greater  satis- 
faction to  all  classes  than  any  hitherto  offered.  I  regret  that  some  mem- 
bers have  apparently  discovered  an  antagonism  between  the  farmers 
and  the  miners.  I  am  certain  no  such  a  desire  exists,  and  would  dep- 
recate such  a  feeling. 

As  to  taxation  of  growing  crops,  there  is  no  principle  of  justice  or 
fairness  in  it.  It  is  not  definite  or  tangible;  it  is  a  tax  sought  to  be 
placed  on  his  labor,  industry,  and  energy ;  it  is  the  same  as  an  income; 
It  is  his  income  after  paying  his  expenses,  and  the  profits  go  into  next 
year's  aa«essnient,  as  the  farmer  must  invest  it  on  his  farm,  as  ihey 
rarely  engage  in  outside  speculations;  hence  it  is  really  taxed  the  suc- 
ceeding year,  the  same  as  the  income  of  the  lawyer,  the  physician,  and 
other  professions — many  of  whom  realize  large  incomes  but  are  not 
taxed — and  the  profits  are  invested  is  soma  productive  property  as  an 
investment,  and  nence  are  taxed  the  succeeding  year.  Now,  in  conclu- 
sion, I  appeal  to  those  in  this  Convention  engaged  in  agriculture,  to 
pause  well  before  they  adopt  any  system  that  will  create  such  friction 
between  the  borrower  and  tne  lender  that  double  taxation  will  produce. 
And  I  really  do  not  believe  that  the  farmers  of  this  State  intend  to  tax 
mortgages  in  the  sense  as  will  be  effected  by  the  Moreland  amendment. 
Although  the  popular  ciy  throughout  the  agricultural  districts  has  been 
and  now  is:  taxation  of  mortgages!  arising,  as  I  have  heretofore  said, 
from  the  fact  that  the  fai'mers,  having  been  taxed  beyond  endurance, 
and  required  to  borrow  money,  are  compelled  to  ask  of  him,  the  non- 
producer  and  non-taxpayer,  assistance  by  way  of  a  loan.  This  has  well 
called  forth  this  popular  demand,  and,  sir,  I  deny  that  the  farmers 
demand  any  system  that  will  create  double  taxation ;  and  when  they 
investigate  this  amendment,  I  am  fully  satisfied  I  shall  be  substantiatecl 
in  my  assertions  by  the  agriculturists  throughout  this  Slate,  and,  there- 
fore, sir,  I  prefer  the  amendment  offered  by  Mr.  Hale  as  a  more 
satisfactory  solution  of  this  vexed  question  to  any  other  that  has  been 
prejiented. 

Mb.  HITCHCOCK.  Would  not  the  loaner,  knowing  that  the  tax 
would  be  deducted  from  the  claim,  require  a  higher  rate  of  interestT 

Mr.  REED.  Under  any  proposition  that  is  submitted  or  adopted,  the 
fanner  in  the  end  will  have  to  pay  it  any  way. 

Mr.  LARUE.  According  to  the  gentleman's  argument,  the  farmer 
pays  all  the  tax  at  present.  By  assessing  mortgages  you  increase  the 
assessment  roll  and  decrease  the  rate.  Suppose  he  has  to  pay  it  in  the 
end,  is  he  any  worse  off?    Let  us  divide  the  thing  a  little. 

Mb.  REED.  <That  is  my  proposition.  Let  us  divide  it.  He  has  to 
pay  double  according  to  the  Moreland  amendment.  If  I  have  a  mort- 
gage of  ten  thousand  dollars  on  your  property  worth  twenty  thousand 
dollars,  you  are  assessed  twenty  thousand  dollars  and  I  am  assessed  ten 
thousand  dollars,  and  you  have  to  pay  it  all. 

Mr.  LARUE.  There  is  only  a  certain  amount  of  money  to  be  raised, 
and  you  say  the  fanner  has  to  pay  it  anyhow. 

aPEICH   OF   MR.   KDOKRTON. 

Me.  EDGERTON.  Mr.  Chairman :  I  have  been  requested  by  one  or 
two  of  the  committee  to  make  a  statement  in  regard  to  section  two.  The 
section  reads  as  follows: 

"Sko.  2.  All  property,  including  franchises,  capital  stock  of  eorpots- 
tions  or  joint  stock  associations,  and  solvent  debts,  deducting  therefrom 
debts  due  to  bona  fide  residents  of  this  State,  and  excluding  growing 
crops,  private  property  exempt  from  taxation  under  the  laws  of  the 
United  States,  public  propertv  belonging  to  the  United  States,  or  to  this 
State,  or  any  municipality  tfiereof,  and  all  property  and  the  procee4s 
thereof  which  is  used  exclusively  for  charitable  purposes,  shall  be  taxod 
in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law." 

I  am  informed  that  there  is  an  impression  resting  upon  the  minds  of 
many  members  of  the  Cuuvention,  tnat  the  object  of  that  section  is  to 
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deduct  the  indebtedness  that  a  person  owes  from  the  entire  property  sub- 
ject to  taxation.  I  have  already  stated  that  there  is  a  misprint  in  the 
printed  report,  but  that,  there  can  be  no  doubt, according  to  the  original 
report,  means  that  the  indebtedness  shall  be  deducted  from  the  solTent 
debts.  Now,  sir,  the  author  of  that  part  of  the  report  introduced  it 
originally  in  the  form  in  which  it  stands,  except  that  it  was  in  one  sen- 
tence, "  solvent  debts  deducting  therefrom  debts  due  to  bona  fide  resi- 
dents of  this  State."  Therai  never  has  been  any  doubt  what  that  meant, 
and  that  it  meant  deducting  the  indebtedness  from  the  debt. 

I  propose,  if  we  should  ever  come  to  a  vote  upon  that  subject,  to  offer 
an  amendment,  which  shall  read  as  follows:  "All  propertjr,  including 
franchises,  capital  stock  of  corporations  or  joint  stock  associations,  and 
solvent  debts,  deducting  from  such  debts  indebtedness  due  to  bona  fide 
residents,"  etc.,  so  that  there  would  be  no  question ;  and  there  would  be 
no  reduction  of  indebtedness  from  the  other  property  owned  by  the  per- 
son to  be  taxed.  I  desire  to  say  a  word  or  two  further  in  answer  to  the 
gentleman  from  Los  Angeles,  Mr.  Howard,  and  that  is  with  regard  to 
this  Moreland  amendment.  There  can  be  no  doubt  about  this,  that  it 
imposes  a  tax  upon  the  credit  to  the  extent  of  the  value  of  the  credit, 
and  that  in  addition  to  that  it  imposes  a  tax  upon  the  entire  property. 
There  can  be  no  doubt  about  it,  and  the  author  of  this  amendment 
expressly  said  that  that  was  one  of  its  cardinal  principles,  and  that  it 
was  because  it  did  propose  that  system  of  taxation  that  he  supported  it; 
and  he  made  the  antithesis  clearly  that  this  did  not  allow  any  rebate, 
whereas  sections  two  and  five  did.  That  was  the  view  taken  by  the 
distinguished  gentleman  from  San  Joaquin,  and  every  gentleman  here, 
until  the  gentleman  from  Los  Angeles  spoke.  Now,  sir,  it  is  dangerous 
to  adopt  a  proposition  when  two  lawyera  of  admitted  ability  and  emi- 
nence, like  the  zentleman  from  Los  Angelee  and  the  gentleman  from  San 
Joaquin,  take  these  two  opposite  views  upon  it.  Is  it  safe  for  this  Con- 
vention to  adopt  it?  And  another  thing  which  I  cannot  understand  at 
all,  is  this:  I  do  not  see  how  the  gentleman  from  Ix>s  Angeles  arrives  at 
the  conclusion  that  there  is  no  conflict  between  section  five  and  this 
Horeland  amendment  One  word  mora.  I  understood  my  friend  Gen- 
eral Howard  to  say  that  he  had  no  criticism  to  pass  upon  the  opinion  of 
the  Supreme  Court  in  the  Hibernia  Bank  case;  that  ae  had  no  fault  to 
find  with  the  law  of  that  case. 

Mb.  HOWARD.  I  said  that  I  did  not  make  any  criticism  upon  that 
case  because  the  proposition  would  render  another  such  decision  impos- 
sible. 

Mb.  EDGERTON.  I  say  that  the  Moreland  amendment  does  not 
help  the  gentleman  at  all.  It  will  leave  the  Supreme  Court  in  the  same 
relation  with  the  Hibernia  Bank  case.  We  have  started  with  the  gen- 
eral declaration  that  taxation  shall  be  equal  and  uniform  throughout 
the  State.  That  has  been  agreed  to.  Then  everybody  here  has  agreed 
to  the  declaration  that  all  property  in  this  State  shall  be  taxed  iu  pro- 
portion to  its  value,  to  be  ascertained  as  provided  by  law.  These  two 
propositions  everybody  has  agreed  to.  Then  ^ou  go  on  and  declare  that 
solvent  debts  shall  be  taxed.  Now,  that  is  just  the  precise  case  of  the 
Hibernia  Bank.  They  undertook  to  tax  the  solvent  debts,  and  the 
Supreme  Court  held  in  the  case  of  the  Hibernia  Bank  that  that  could 
not  be  done,  because  solvent  debts,  credits,  bonds,  and  mortgages,  could 
not  be  assessed.  They  would  not  be  capable  of  definite  assessment  by 
any  rule  of  equal  and  uniform  taxation  with  other  property. 

Mr.  HOWARD.    Did  not  the  CourU  say  in  that  case 

Mb.  EDGERTON.     I  am  coming  to  it. 

Mb.  HOWARD.  They  say  that  credits  are  property,  but  they  are  not 
property  for  taxation  under  the  Constitution  of  eighteen  hundred  and 
forty-nine. 

Mb.  EDGERTON.  I  will  make  my  point  so  plain  that  even  the  gen- 
tleman from  Los  Angeles  cannot  misunderstand  it. 

Mb.  HOWARD.  Suppose  we  say  that  credits  are  property  in  the 
Moreland  amendment,  adopt  the  fifth  section  and  let  both  provisions 
stand  together. 

Mb.  EDGERTON.  I  do  not  know  what  somebody  else  is  about  to 
add  to  the  amendment.  I  am  talking  of  the  amendment  as  it  now 
stands.  I  understand  that  the  Moreland  amendment  is  not  now  open 
to  amendment. 

Mb.  H0W.\RD.  I  take  the  Moreland  amendment  to  be  a  supple- 
ment to  the  fifth  section. 

Mb.  EDGERTON.  Now,  let  us  see.  The  Supreme  Court,  Justice 
McKinstry  delivering  the  opinion,  in  the  Hibernia  Bank  case,  61  Cal. 
24S,  says:  ^ 

"  That  causes  of  action  are  dependent  on  too  many  contingencies  to 
he  capable  of  appraisement  which  shall  accord  with  any  rule  of  equality 
or  uniformity  of  value,  is  too  plain  for  argument." 

Then  he  goes  on  to  say : 

"  The  Constitution  provides  that  no  property,  as  property,  shall  be 
taxed,  except  such  as  is  capable  of  a  valuation  by  the  Assessors,  which 
shall  be  ratably  equal  and  uniform  with  that  affixed  to  all  other  prop- 
erty." 

And  again,  construing  the  very  terms  of  the  Constitalion  which  we 
all  agree  to  adopt : 

"The  thirteenth  section  of  article  eleven  of  the  Constitution  requires 
that  each  article  of  property  capable  of  valuation,  shall  be  fixed  or  esti- 
mated, and  the  owner  tnereof  made  to  pa^r  a  sum  which  shall  bear  the 
same  proportion  to  the  whole  amount  levied  as  does  the  value  of  the 
particular  property  to  the  aggregate  value  of  all  the  property  in  the 
State  or  tax  district.  Under  our  Constitution,  therefore,  the  subject  of 
taxation  is  the  sum  of  all  the  values." 

Then  he  goes  on  to  say  that  the  very  idea  of  taxing  these  credits, 
bonds,  and  mortgages,  under  the  provisions  of  the  Constitution  which 
says  that  "  taxes  snail  be  equal  and  uniform  throughout  the  State,  and 
that  all  property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
aa  directed  by  law,"  would  involve  a  contradiction  in  the  Constitution, 
and  that  is  just  what  you  propose,  by  the  Moreland  amendment,  to 


write  into  the  Constitution  of  this  State,  and  leave  the  Court  to  declare 
that  it  is  idle  to  undertake  such  taxation : 

"The  Constitution,  in  its  application  to  the  various  departments  of 
the  Government,  and  to  individual  rights,  must  receive  such  a  construc- 
tion as  to  give  it  a  practical  operation.  There  would  be  a  contradiction 
in  the  single  section  of  the  Constitution  if  it  were  construed  as  requiring 
that  all  property  should  be  taxed  equally  and  uniformly  with  relerence 
to  its  value,  ana  that  the  word  '  propert)| '  includes  those  things  practi- 
cally incapable  of  an  appraisement  t>earing  any  definite  relation  or  pro- 
portion to  other  things  or  property." 

That  is  just  what  you  are  attempting  to  do.  You  propose  to  write.  In 
express  words,  the  unmistakable  and  nat  contradiction  which  is  pointed 
out  here,  and  made  as  clear  as  the  noonday  sun,  which  nobody  can 
answer,  and  nobody  has  attempted  to  answer.  Though  I  have  once  or 
twice  before  called  the  attention  of  the  committee  to  it,  no  gentleman 
has  seen  fit  to  allude  to  it.  Now,  sir,  am  I  not  right?  Suppose  you  had 
the  present  Supreme  Court  to  decide  upon  a  case  under  this  amendment, 
as  you  propose  it?  They  would  say,  all  you  Iiave  Rocomplished  is  writ- 
ten in  the  Constitution — the  very  contradiction  which  we  pointed 
out  in  The  People  vs.  Hibernia  Bank — and  it  cannot  be  sustained.  No- 
body has  cast  any  slur  on  the  Supreme  Court;  that  is,  they  say  they  do 
not;  but*it  is  perfectly  evident  that  they  are  trying  to  get  around  that 
Court.  No  man  on  tnis  floor  stands  higher  for  integrity ,>and  no  man 
ever  breathed  the  breath  of  life  more  unapproachable  than  Justice 
McKinstry,  who  wrote  that  opinion.  He  is  a  sound  and  an  able  lawyer, 
and  everybody  admits  it.  He  has  had  an  experience  of  a  quarter  of  a 
century  upon  the  bench.  I  would  like  to  see  some  gentleman  before  the 
Supreme  Court  with  this  Moreland  amendment  iu  the  Constitution.  He 
would  be  told :  "All  you  have  rlono  is  to  write  in  the  Constitution  the 
very  contradiction  that  we  pointed  out  in  the  case  of  The  People  vs.  The 
Hi^rnia  Bank." 

Mb.  BLACKMER.  If  this  Constitution,  after  saying  that  taxation 
shall  be  equal  and  uniform,  should  then  go  on  and  say  that  mortgages 
should  be  taxed,  do  you  mean  to  say  that  the  Supreme  Court  would 
again  decide  that  mortgages  could  not  be  taxed? 

Ma.  EDGERTON.  I  mean  to  say  that  the  Supreme  Court  has  said 
if  the  present  Constitution  contained  that  it  would  be  a  contradiction, 
and  you  propose  to  put  it  into  the  Constitution. 

Mb.  TERRY.  Do  you  mean  to  say  that  the  hypothesis  of  the  Court  is 
the  judgment  of  that  Court? 

Mb.  EDGERTON.  I  say  it  is  the  ground  of  the  decision.  It  is  the 
reasons  upon  which  the  Court  based  their  opinion.  These  things  are 
not  capable  of  appraisement,  and  by  putting  it  into  the  Constitution  it 
would  be  a  contradiction.  You  might  elect  Judges  perhaps  who  would 
take  a  different  view.  Men  may  argue  around  it,  but  when  we  come  to 
take  cold  law,  no  gentleman,  in  my  judgment,  can  escape  the  conclu- 
sion which  I  point  out.  The  gentleman  from  San  Joaquin  was  very 
much  piwzled  the  other  day,  and  did  not  acquit  himself  with  his  usual 
success  when  he  was  pressed  upon  the  subject  of  double  taxation.  I  say 
that  no  man  has  yet  answered  the  assertion,  that  this  amendment  calls  for 
double  taxation  and  of  the  most  odious  form.  And  these  gentlemen 
from  San  Francisco,  who  represent  the  workingmen,  the  poor  people  in 
San  Francisco,  how  in  the  name  of  God  they  can  support  this  amend- 
ment I  cannot  see;  when  their  platform  commands  them  to  support  a 
proposition  for  taxation  which  admits  of  a  rebate.  I  read  it  for  the 
consideration  of  those  gentlemen.  It  is  the  twenty-fourth  article  in 
their  platform: 

"No  person  shall  be  taxed  for'that  which  he  does  not  own;  in  other 
words,  debts  due  by  the  person  assessed  should  be  deducted  from  the 
assessable  value  of  his  property,  and  should  be  assessed  against  the  per- 
son to  whom  they  are  payable." 

Mr.  MORELAND.    Now  read  the  seventh  plank. 

Mb.  EDGERTON.  "  Money,  mortgages,  and  bonds  must  be  taxed  "— 
Yes.  [Laughter.]  When  gentlemen  nave  got  through  with  their  mirth- 
ful demonstrations  I  will  proceed.  I  say  I  am  talking  to  the  San  Fran- 
cisco Workingmen.  When  you  say  a  man  should  be  taxed  according  to 
what  he  owns,  it  means  the  principle  of  rebate  upon  which  section  two 
is  based,  and  it  means  nothing  else.  And  that  is  what  many  of  your 
representatives  say — and  I  was  about  to  say  your  recognized  leader;  but 
there  seems  to  be  some  controversy  as  to  who  is  the  leader.  I  supposed 
in  the  first  place  it  was  Dennis  Kearney.  Then  I  thought  it  was  Mr. 
Reynolds.  Then  it  appeared  for  awhile  to  be  Mr.  Barbour.  Then  I 
thought  that  my  friend  from  El  Dorado,  Mr.  Larkin,  was  going  to  loom 
up,  until  I  find  that  my  distinguished  friend  from  San  Joaquin,  Mr. 
Terry,  is  the  boss  of  the  Workingmen's  Party.  [Laughter.]  Now,  sir, 
you  talk  about  platforms  and  instructions.  The  Workingmen's  Party 
on  this  floor  is  under  an  obligation ;  it  is  under  an  instruction.  If  there 
is  anything  binding  in  platforms  they  are  bound  to  support  the  report  of 
this  committee  in  some  form.  Now,  sir,  I  have  heard  a  statement  to-day 
that  bears  out  with  the  utmost  force  what  I  said  the  other  day,  coming 
from  my  friend  from  San  Francisco,  Mr.  Freud,  and  I  cannot  under- 
stand why  such  declarations  will  not  convince  members  here.  The 
gentleman  gives  an  instance  under  his  own  knowledge  where  a  mort- 
gage was  held  upon  a  piece  of  property,  and  he  was  paying  seven  per 
cent,  interest.  He  goes  and  wants  it  renewed,  and  they  immediately 
raise  the  rate  in  anticipation  of  what  you  are  doing  here,  in  view  of  the 
very  attempt  at  double  taxation,  in  view  of  the  very  suggestion  of  tax- 
ing mortgages.  What  is  the  effect?  How  sensitive  this  thing  of  capital 
is.  Up  it  goes,  an(^  they  will  not  renew  it  now  short  of  one  per  cent, 
advance. 

Mr.  terry.  It  might  have  been  demanded  for  the  purpose  of 
frightening  somebody. 

Mb.  EDGERTON.  That  won't  do.  My  friend  Dr.  Shurtleff  has  just 
been  home,  and  he  brings  back  the  information  that  they  are  printing 
their  forms  for  mortgages  and  notes  already,  in  view  of  what  you  are 
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doing  here,  so  as  to  add  the  burdens  you  propose  to  impoee  here  upon 
the  contracts  thattbey  make  with  the  borrowing  class. 

Mb.  ESTEE.  In  some  of  the  savings  banks  they  are  making  loans 
only  on  trust  deeds,  and  with  provisions  for  no  notes  at  all. 

Mr.  EDGERTOK.  Take  this  amendment  in  connection  with  section 
uz,  which  is  as  follows: 

"Ssc.  6.  Every  contract  hereafter  made,  by  which  •  debtor  is  obli- 
gate<i  to  pay  any  tax  or  assessment  on  money  loaned,  or  on  any  mort- 
gage, deed  of  trust,  or  other  lien,  shall,  as  to  any  interest  specified 
therein,  and  as  to  such  tax  or  assessment,  be  null  and  void." 

Now,  how  idle  it  is  for  anybody  who  has  ever  had  any  experience  in 
these  matters,  to  talk  about  printing  any  section  in  any  law  or  in  any 
Constitution,  to  govern  this  subject. 

Mb.  MORELAKD.  Pid  not  the  gentleman  report  that  as  Chairman 
of  the  committee? 

Mh.  EDGERTON.    I  dissented  from  it. 

M».  MORELAND.    I  do  not  dissent  from  it 

MH.  EDGERTON.  You  never  dissent  from  anything.  This  is  the 
proposition  of  Mr.  Laine,  of  8anta  Clara.  I  am  opposed  to  writing 
sections  into  a  Constitution,  or  into  a  law,  that  will  lose  their  prestige 
or  authority,  or  will  never  get  any  prestige  or  authority  j  and  the  ability 
of  man  has  never  yet  invented  any  law  by  which  you  could  prevent 
people  from  flaying  any  amount  of  interest  they  have  a  mind  to  agree 
upon.  How  easy  it  would  be  for  a  savings  bank  to  avoid  this.  Mr.  More- 
land  goes  to  a  savings  bank  in  San  Francisco  and  wants  to  borrow  twenty 
thousand  dollars.  They  say :  "  All  right;  but  there  are  taxes  to  pay,  and 
you  must  pay  them."  "  But  the  Constitution  says  that  any  contract  we 
make  would  be  void."  "  That  is  all  right.  You  go  and  give  my  attorney 
a  bonus  in  advance,  and  you  can  havd  the  money."  There  are  ways 
enough  to  avoid  it.  It  is  idle  to  rely  upon  it.  They  have  had  a  usury 
law  in  New  York  during  this  whole  century,  yet  interest  runs  all  the 
way  from  three  {ler  cent,  to  fifteen,  sixteen,  seventeen,  and  eighteen  per 
cent.,  the  same  as  here.  I  assert  that  interest  in  California  is  cheaper 
than  it  is  in  any  State  in  this  Union.  You  can  get  money  in  this  State 
cheaper  than  in  any  State  in  this  Union.  You  can  get  any  amount,  on 
good  security,  at  seven  per  cent,  or  eight  per  cent. 

Mb.  DUDLEY,  of  Solano.  I  have  been  a  borrower  to  a  considerable 
amount,  and  I  believe  the  security  furnished  is  good,  but  ten  per  cent. 
is  the  beat  I  can  get. 

Mb.  WHITE.  It  is  one  and  aquarter  per  cent  a  month,  compounded 
every  three  months,  in  my  county. 

Mb.  EDGERTON.  The  quicker  you  get  out  of  that  neighborhood  the 
better  for  you. 

Mb.  terry.  I  know  a  prominent  banker  who  has  mode  his  money 
by  borrowing  in  New  York  at  four  per  cent,  and  loaning  it  here  for 
twelve  and  fifteen  per  cent 

Me.  EDGERTON.    When  did  he  tell  you  that? 

Mr.  BOGGS.  I  am  informed  that  one  bank  lately  loaned  t^ro  hun- 
dred thousand  dollars  at-seven  per  cent. 

Mb.  McCALLUM.  I  will  state  that  the  Hibernia  Bank  has  had  a 
standing  advertisement  in  the  papers  offering  to  loan  sums  of  thirty 
thousand  dollars  and  upwards,  on  city  property,  at  seven  per  cent. 

Mb.  GRACE.  Is  that  on  Convention  scrip — seven  percent?  [Laugh- 
ter.] 

Mr.  EDGERTON.  There  is  a  very  great  difference  in  loans.  The 
gentleman  from  San  .Joaquin  talks  about  twelve  and  fifteen  per  cent 
There  is  a  very  great  difference  between  call  loans  and  loans  secived  by 
a  mortage  on  real  property.  My  friend  from  Butte  asked  me  if  the 
Hibernia  Bank  makes  these  loans  outside  of  the  city.  I  saw  a  statement 
in  the  Bulletin  not  many  days  since,  that  they  were  loaning  money  out- 
side of  the  city. 

Mb.  McCALLUM.    I  understand  not    Not  even  in  Oakland. 

Mb.  EDGERTON.  I  certainly  saw  the  statement  that  some  of  the 
banks  in  San  Francisco  had  departed  from  that  rule  and  were  now  loan- 
ing money  in  the  country  in  some  instances. 

Mb.  McCALLUM.    The  regular  rate  in  Oakland  is  ten  per  cent. 

Mb.  EDGERTON.  Judge  Schell  says  there  are  several  loans  in  his 
county  as  low  as  ten  per  cent. 

Mb.  WEBSTER.  I  borrowed  some  money  on  property  in  Oakland 
from  San  Francisco,  for  eight  per  cent  for  one  year. 

Mr.  EDGERTON.  There  cannot  be  any  escape  from  this  conclusion, 
that  the  more  you  relievo  capital  from  these  bunlens,  the  lower  the  rate 
of  interest  will  be.  Every  tax  you  put  upon  capital  is  bound  to  be  paid 
by  the  borrower,  as  Chief  Justice  Wallace  says,  in  his  opinion  in  the 
Hibernia  Bank  case,  no  matter  in  what  shape  it  Is  imposed,  as  the  bor- 
rower is  bound  to  find  out  it  has  got  to  be  paid  by  him.  Now,  I  never 
heard  anybody  deny  that  mortgages  were  property  in  one  sense.  It  is 
admitted. 

Mb.  HOWARD.  Mr.  Wilson  did.  He  denied  that  any  credits  were 
property. 

Mb.  EDGERTON.  I  do  not  understand  so.  The  Justice,  in  the 
Hibernia  Bank  case,  admits  that  it  is  property  in  the  vulgar  and  technical 
sense,  but  the  question  is  whether  we  should  treat  them  as  property  for 
the  purposes  of  taxation,  and  I  say  no. 

Mb.  HEISKELL.  I  would  like  to  ask  Judge  Schell  if  the  money 
he  refers  to  was  loaned  to  individuals  or  to  the  banks. 

Mr.  SCHELL.  Loaned  to  individuals,  sir,  in  a  good  many  instances 
that  I  know  of,  and  even  as  low  as  eight  per  cent. 

Mb.  EDGERTON.  I  do  not  profess  to  be  a  financier,  and  until  I 
came  to  this  Convention,  my  reading  on  the  subject  had  been  exceed- 
ingly limited.  I  had  read  in  days  gone  by,  what  John  Stuart  Mill  had 
to  say,  and  the  works  of  some  great  political  economists  on  the  subject 
of  taxation;  but  I  assert  unhesitatingly, that  my  friend.  General  How- 
ard, cannot  produce  a  respectable  authority  on  the  other  side  of  the 
Atlantic  in  the  last  fifty  years,  that  has  advocated  the  tax  of  personal 
property  directly. 


Mb.  HOWARD.    They  reach  it  there  by  an  income  tax. 

Mr.  EDGERTON.  They  go  to  the  land  and  tax  a  man  according  to 
its  rental  value.  They  do  not  tax  his  property  in  this  way  there.  They 
used  to,  sir,  but  for  the  last  hundred  years  they  have  not  done  it  In 
the  report  of  the  New  York  Commission,  they  point  out  a  system  in 
England,  Belgium,  and  France,  where  they  have  abandoned  the  whole 
thing  after  experimenting  upon  it  since  the  time  of  Henrj'  VIII.  Tax 
them  on  what  they  make,  but  do  not  tax  this  intangible  thing  of  a  debt 
which  comes  back  on  the  borrower.  You  tax  the  money  where  you  find 
it.  Now,  sir,  this  Moreland  amendment  seems  to  me  to  be  fall  of  these 
difficulties.  Gentlemen  make  a  very  great  mistake  in  attempting  b> 
arrive  at  the  result  which  they  seek  to  reach,  through  the  medium  of 
such  an  amendment  as  that,  and  I  challenge  anybody  to  take  the  rule 
laid  down  by  the  Supreme  Court  in  the  case  of  The  People  vs.  Hibernia 
Bank,  fifty-first  California,  and  controvert  the  position  that  the  Supreme 
Court  would  have  to  ignore  ity  because  you  would  have  adopted  the  very 
contradiction  pointed  out  in  that  decision. 

Mb.  HOWARD.    What  force  has  that  if  you  make  a  now  law? 

Mb.  EDGERTON.  You  will  have  to  abandon  the  two  propositions 
which  are  adopted,  or  rather  the  first  proposition,  that  taxation  shall  be 
equal  and  uniform  throughout  the  State,  and  the  first  part  of  the  Moreland 
amendment,  which  provides  that  all  property  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  provided  by  law.  You  have  got  to 
abandon  these  two  propositions  in  order  to  sustain  the  remainder  of  the 
Moreland  amendment 

Mr.  MORELAND.  Judge  Campbell  raised  that  very  point  about 
equality  and  uniformity  the  other  day,  and  the  gentleman  denied  it. 

Mb.  EDGERTON.  I  said  that  the  principle  of  the  Hibernia  Bank 
case  was,  that  they  were  not  subject  to  taxation,  because  they  could  not 
be  assessed  by  any  rule  which  would  agree  with  that  rule  by  which  you 
assess  other  property;  and,  notwithstanding  that  you  incorporate  this 
provision  in  the  Constitution,  it  cannot  be  affected,  because  the  Supreme 
Court  say : 

"  •  *  *  No  property,  as  property,  shall  be  taxed,  except  such  as  is 
capable  of  a  valuation  by  the  Assessors,  which  shall  be  ratably  equal 
and  uniform  with  that  affixed  to  all  other  property." 

If  the  gentleman  will  give  me  his  attention  lor  one  moment  I  will 
read  it  again : 

"  There  would  be  a  contradiction  in  the  single  section  of  the  Consti- 
tution if  it  were  construed  as  requiring  that  all  property  should  be  taxed 
equally  and  uniformly  with  reference  to  its  value,  and  that  the  word 
'property'  includes  those  things  practically  incapable  of  an  appraise- 
ment bearing  any  definite  relation  or  proportion  to  other  things  or 
property." 

I  say  again,  that  this  Supreme  Court,  as  now  or^nized,  would  be 
compelled,  unless  they  went  back  on  their  decision  in  the  case  of  The 
People  vs.  The  Hibernia  Bank,  to  say  that  the  amendment  of  Mr.  More- 
land  contained  an  indisputable  clause  which  worked  its  destruction. 

Mb.  PULLIAM.  Was  there  not  general  dissatisfaction  throughout 
the  country  on  account  of  that  decision — that  the  Supreme  Court  had 
used  favor? 

Mb.  EDGERTON.  Yes,  Mr.  Chairman;  but  I  know  that  the  gentle- 
man has  too  high  intelligence  himself  to. attempt  to  countenance  any 
such  talk  on  this  floor. 

Mr.  PDLLIAM.     I  do  not  believe  it  myself. 

Mr.  EDGERTON.  It  has  nothing  to  do  with  the  question.  As  I  said 
the  other  day,  I  deny  that  the  people  demand  this  kind  of  taxation ;  and 
I  repeat,  that  the  history  of  legislation  in  this  State  shows  that  they  do 
not  demand  it ;  that  the  farthest  they  have  ever  claimed  in  this  State 
has  been  taxation  subject  to  reduction  in  some  form.  That  is  what  the 
people  of  this  State  have  always  demanded.  Nobody  undertakes  to 
deny  that. 

Now,  so  far  as  I  am  personalty  concerned,  as  to  the  amendment  before 
this  body,  I  believe  that  the  amendment  of  the  gentleman  from  Lake  is 
the  best  proposition  that  has  been  submitted  here,  so  far  as  these  credits 
are  to  be  listed  by  the  Assessor  and  the  Collector  at  all;  but,  at  the  same 
time,  to  be  entirely  frank  upon  the  subject,  I  do  not  think  that  will 
amount  to  much,  because  the  whole  thing  will  be  remanded  to  adjust- 
ment between  the  debtor  and  the  creditor. 

Mr.  HALE.    Yes,  sir. 

Mb.  EDGERTON.  It  seems  to  me  that  is  the  proper  place  to  leave  it, 
if  it  is  to  be  left  anywhere. 

Mb.  HALE.  So  far  as  section  two  is  concerned,  it  remands  that  quess 
tion  to  the  creditor  and  the  debtor,  in  this  sense:  that  in  the  absence  of 
any  special  contract  the  law  fixes  the  rule  of  rebate.  Of  course  there 
will  be  those  who  are  favorable  to  the  adoption  of  this  section  six.  That 
is  independent. 

Mb.  EDGERTON.  I  want  to  know  if  there  is  any  gentleman  in  this 
Convention  who  has  any  idea  that  he  can  go  to  a  money  lender  and 
borrow  money  except  upon  certain  terms  agr^d  upon  betweeq  him  and 
the  lender?    And  after  they  had  agreed  upon  certain  terms,  is  there  a 

fentleinan  in  this  Convention  who  would  countenance  their  violation  ? 
'alk  about  Constitutions  and  laws!  What  would  such  a  law  amount  to 
among  men  of  honor? 

Mr.  McCALLUM.  If  all  men  were  honest  and  honorable,  what  need 
would  there  be  of  any  Constitution  or  laws? 

Mr.  EDGERTON.  That  requires  some  consideration.  I  refer  you  to 
my  friend  from  Los  Angeles,  General  Howard. 

Me.  HOWARD.  My  friend  has  provided  for  it  in  his  report,  by 
declaring  that  all  contracts  which  compel  the  borrower  to  pay  the  tax 
shall  be  void. 

Mb.  EDGERTON.  I  sUted  that  I  opposed  that  in  committee,  and  I 
oppose  it  here. 

Mb.  HOWARD.     I  thought  you  was  the  father  of  this  report 

Mb.  EDGERTON.  I  am  the  father  of  very  little  in  this  report  I 
am  the  father  of  all  that  is  good,  and  nothing  that  is  bad.    If  theamend- 
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ment  is  adopted  you  will  have  to  strike  out  section  two  and  section  five, 
because  the  theory  is,  that  it  treats  the  mortgage,  or  the  lien,  or  the  trust 
deed,  as  an  interest  in  the  thing  which  is  anected,  and  the  mortgage,  or 
the  lien,  or  the  deed.  It  then  subjects  the  property  to  the  tax,  the  prop- 
erty being  all  the  amount  of  the  assessment  less  the  value  of  the  debt. 
It  then  provides  that  the  owner  of  the  property  may  pay  the  entire  tax, 
or  the  creditor  may  pty  the  entire  tax.  Either  party  may  pav  the  tax. 
If  the  mortgagee  pa^s  it,  it  becomes  a  part  of  the  debt  securea.  If  the 
debtor  pays  it,  he  is  allowed  so  much  as  a  set-off.  It  is  rebate,  and 
nothing  but  rebate,  whereas  the  Moreland  amendment  admits  of  no 
rebate  at  all.  Section  two  and  section  five  will  have  to  go  out  of  the 
report,  if  the  Moreland  amendment  is  adopted.  I  did  not  hear  the 
speech  of  my  friend  from  Trinity,  but  I  have  read  a  report  of  his  remarks, 
and  he  takes  a  very  singular  ground.  What  surprises  me  is,  that  having 
understood  it  as  he  does,  and  as  I  do,  he  can  fina  it  in  his  constitutional 
conscience  to  support  it,  because  he  squarely  says  that  he  supports  it 
because  it  is  double  taxation,  and  because  it  im|x>ses  the  burdens  of  that 
tax  upon  the  borrowing  classes,  and  U|ion  nobody  else. 

Mr.  TINNIN.  I  said,  Mr.  Chairman,  that  I  acknowledged  it  was 
double  taxation;  that  the  Moreland  amendment  would  admit  double 
taxation,  but  that  in  doing  so,  it  would  raise  the  assessment  roll  so  much, 
and  take  in  so  much  property  that  entirely  escapes  taxation  now,  that 
the  burden  of  taxation  would  be  reduced  upon  these  peiBOns,  and  in  the 
end  they  would  pay  lete  than  they  do  at  present. 

Mb.  EDGERTON.  Let  us  see  what  the  gentleman  from  Trinity,  Mr. 
Tinnin,  did  really  say,  and  newspapers  never  lie: 

"  Mr.  Tinnin  spoke  in  favor  of  tne  Moreland  amendment.  He  did 
not  agree  with  it  entirely,  but  he  hoped  that  the  farmers  would  yet 
decide  to  allow  themselves  to  be  taxed  the  same  as  the  miners,  and  not 
tsk  to  be  exempted  from  their  just  portion  of  the  burdens  of  the  State. 
He  knew  that  the  proposition  would  cause  double  taxation,  and  it  would 
GUI  mainly  upon  the  poor  people,  but  he  would  support  it  because  it 
would  bring  upon  the  tax  list  two  or  three  millions  of  property  in  San 
Francisco  which  had  hitherto  escaped  taxation,  and  thus  reduce  the  rate 
of  taxation." 

I  hope,  for  the  future  prospects  of  the  gentleman,  that  the  Record- 
Union  does  not  circulate  in  Trinity  County. 

Mk.  TIKNIN.  That  is  a  condensed  report  of  my  remarks,  and  does 
not  bear  me  out  entirely  in  what  I  said. 

Mb.  EDGEKTON.    I  do  not  see  much  difference.    I  hope  that  the 
Moreland  amendment  will  be  voted  down.     It  will  be  a  source  of  diffi- 
culty whenever  it  is  submitted  to  litigation,  as  it  assuredly  would  be. 
SPKKCH  or  UB.   MOBILAMD. 

Mb.  moreland.  Mr.  Chairman:  Theopposition  which  my  propo- 
sition has  encountered  in  this  Convention  has  been  no  surprise  to  me.  I 
expected,  air,  that  it  woUld  encounter  opposition,  and  tnat  opposition 
bos  come  from  the  very  parties  whom  I  expected  to  oppose  it.  It  is 
entitled  to  opposition,  sir.  Kow,  Mr.  Chairman,  I  was  going  to  say  this 
proposition  puts  in  issue  the  whole  question  of  taxation  between  the 
people  and  the  para-iites.  Now,  sir,  this  proposition  is  no  new  thing, 
ancT  I  claim  no  particular  credit  for  introducing  it.  The  effect  of  it  will 
be  simply  to  reestablish  the  system  of  taxation  that  was  in  vogue  in 
this  State  before  the  decision  of  the  Supreme  Court  that  has  been  so 
often  referred  to  during  this  debate.  And,  sir,  I  hold  that  system  ought 
to  be  reenacted  and  perpetuated  in  this  State.  I  hold  that  the  people 
were  satisfied  with  that  system,  and  that  the  dissatisfaction  arose  alter 
this  decision  had  been  rendered ;  and,  sir,  no  amount  of  ridicule,  no 
amount  of  sophistry,  no  amount  of  quibbling,  no  amount  of  special 
pleading,  no  amount  of  drnuuciation  shall  swerve  me  from  its  support. 
The  gentleman  from  San  Francisco,  Mr.  Wilson,  in  a  set  speech,  yester- 
day, m  which  he  occupied  about  one 'hour  and  a  quarter  in  telling  us 
what  he  was  opposed  to,  and  about  one  minute  and  a  quarter  in  telling 
as  what  he  was  in  favor  of,  criticised  the  proposition  because,  in  his 
opinion,  it  was  not  perfect.  Now,  Mr.  Chairman,  the  supporters  of  this 
proposition  never  claimed  that  it  was  perfect.  Mortal  man  has  never 
conceived,  and  mortal  hand  has  never  penned  a  paragraph  so  perfect  as 
*'  WhotiTer  thinks  a  perfect  work  to  see. 
Thinks  what  ne'er  was,  ne'er  is,  and  ne'er  can  be." 

And,  sir,  if  the  gentleman  wants  to  see  perfection,  he  bad  better  put  on 
his  white  robe  and  ascend.  When  he  gets  up  there  among  the  angels, 
with  a  crown  upon  his  head  and  a  palm  leaf  in  his  band,  probably  he 
may  find  perfection;  but  here  on  earth,  never  1  never  1 

Mb.  EI>G£RT0N.    Except  in  this  Convention. 

Mb.  moreland.  I  do  not  think  that  the  imperfection  of  this 
amendment  is  what  alarms  these  gentlemen  so  much  as  the  very  per- 
fection of  it.  It  aims  to  reach,  and  it  does  reach,  the  Shylocks  of  this 
State,  and  it  aims  to  make  them  come  up  at  the  proper  time  and  inter- 
view the  Assessor,  and  to  give  in  their  property;  and  it  aims  to  make 
them  also  oome  up  at  the  proper  time  and  interview  the  Collector  and 
pay  their  taxes;  and  it  is  perfect  enough  to  accomplish  this  object. 
Now,  sir,  the  gentleman  from  Sacramento  the  other  day  in  his  remarks 
endeavored  to  belittle  and  ridicule  this  proposition,  because  it  came  from 
a  member  who  has  not  heretofore  taken  a  very  active  part  in  the  pro- 
ceedings of  this  Convention,  and  who  he  insinuates 

Mb.  EDGERTON.  You  are  mistaken  about  that.  I  used  no  such 
language. 

Mr.  MORELAND.  You  insinuated  that  I  came  from  a  remote  and 
sparsely  settled  portion  of  the  State.  When  I  look  at  the  gentleman 
and  see  the  silver  hairs  among  the  gold,  it  admonishes  me  that  he  has 
already  reached  if  not  passed  the  meridian  of  life.  I  know  that  be  has 
the  advantage  of  myself  in  age  and  experience.  I  admit  that  he  has 
sat  at  the  feet  of  the  modem  political  Gamalians  for  years.  He  has  had 
better  opportunities  than  myself  for  acquiring  a  knowledge  of  the  ins 
and  outs  of  modem  legislation.  I  admit,  sir,  that  he  lives  at  the  Hub  of 
the  State;  I  admit  he  resides  in  a  city  that  was  once  the  home  of  Max 


Maicuse,  and  Samuel  Poorman,  and  Tom  Lawton;  I  adroit  that  he 
lives  in  a  city  which  is  now  and  has  been  for  years  past  the  abiding 
place  of  Anderson  and  Troy  Dye.  [Laughter.]  I  place  him,  sir,  far 
above  and  beyond  my  bumble  self;  but  my  life,  however  short,  has 
been  not  altogether  uncheckered  by  those  scenes  through  which  we  must 
all  at  some  time  pass.  I  have  learned  some  things,  sir,  the  memory  of 
which  only  death  can  efface.  I  have  learned,  sir,  not  to  gauge  or 
criticise  a  proposition  by  ridiculing  its  author.  I  have  learned,  sir,  that 
the  truth  is  the  truth,  though  it  be  uttered  by  a  beggar.  I  ha're  learned, 
sir,  that  falsehood  is  falsehood,  though  it  full  from  the  lips  of  a  king. 
Now,  sir,  this  sneering  at  the  humble  origin  of  the  proposition  ifi  no 
new  thing.  The  gentleman  does  not  deserve  a  patent  for  it.  More  than 
eighteen  hundred  years  ago  it  was  a  mooted  question  among  the  pbari- 
sees  of  that  day  whether  or  not  any  good  thing  could  come  out  of 
Nazareth  ;  and  yet,  sir,  some  good  things  did  come  out  of  Nazareth,  and 
the  mild  teachings  of  the  gentle  Nazarene  have  continued  to  influence 
mankind  from  that  day  to  this,  and  will  continae  until  time  shall  be  no 
more. 

Again,  sir,  I  repel  the  insinuation  that  I  come  from  a  remote  and 
sparsely  settled  portion  of  this  State.  The  county  that  I  have  the  honor 
in  part  to  represent  is  situate  nearer  the  metropolis  than  that  in  which 
the  gentleman  lives.  It  has  five  members  upon  the  floor  of  this  Con- 
vention. It  has  a  population  of  more  than  thirty-five  thousand  of  as 
sober,  industrious,  and  virtuous  people  as  are  found  within  the  bounda- 
ries of  this  State.  It  pays  upon  an  assessed  valuation  of  property  under 
the  present  arbitrary,  tyrannical,  and  vicious  system  of  taxation,  which 
the  gentleman  says  that  he  wants  to  see  perpetuated  in  this  State,  of 
seventeen  million  dollars. 

Now,  sir,  the  criticism  which  the  gentleman  passed  upon  the  proposi- 
tion itself  was,  that  if  it  were  adopted  and  incorporated  in  the  Constitu- 
tion of  this  State,  it  would  have  a  tendency  to  make  the  people  of  this 
State  a  community  of  liars.  Sir,  I  deny  the  assertion.  But,  sir,  admit- 
ting that  it  were  so;  admitting  that  it  would  have  a  tendency  to  make 
the  people  of  this  State  a  community  of  liars;  I  submit  that  the  adop- 
tion of  sections  two  and  five,  as  embodied  in  the  report  of  this  commit- 
tee, would  make  every  man  in  this  State  an  Ananias  in  less  than  two 
years.  Under  this  proposition  he  could  pile  up  fictitious  indebtedness 
against  property  until  there  would  not  be  twenty-five  cents  worth  of 
taxable  property  in  the  State. 

Mb.  EDGERTON.  That  is  what  they  have  been  doing  for  twenty 
years. 

Ma.  MORELAND.  I  warn  gentlemen  that  this  projected  system  of 
rebate  of  credits,  if  adopted  in  this  Convention  and  incorporated  in  the 
Constitution,  will  prove  a  delusion  and  a  snare.  The  people  of  the  State 
of  Oregon  had  almost  exactly  the  same  system.  They  tried  it  for  them- 
selves; they  weighed  it  in  the  balance,  they  found  it  wanting,  and  thejr 
have  spewed  it  out  of  their  mouths.  Now,  sir,  I  do  not  consider  it 
necessary  to  restate  all  the  arguments  that  have  been  used  in  support  of 
this  proposition,  or  to  attempt  to  traverse  all  those  which  have  been 
used  against  it.  I  do  not  think  it  necessary  to  restate  all  these  argu- 
ments. The  Convention  is  weary,  the  subject  has  been  exhausted,  and 
therefore  I  shall  not  continue  to  argue  that  part  of  the  subject. 

In  conclusion,  I  will  say  that  it  was  an  understanding  between  manpr 
of  the  members  of  this  Convention  from  the  interior  counties  of  this 
State,  that  if  they  were  elected  to  this  Convention  they  would  use  their 
best  endeavors  to  have  the  sjwcies  of  property  taxed  which  is  mentioned 
in  that  amendment.  That  was  the  understanding  'between  these  mem- 
bers now  around  me  and  their  constituents,  either  implied  or  expressed 
by  speeches,  by  pledges,  or  by  platforms.  Now,  sir,  as  the  gentleman 
has  seen  fit  to  read  from  platforms  here  I  propose  to  read  a  little  from 
platforms  also,  and  see  how  we  stand  on  that  subject.  I  read  from  the 
platform  which  was  adopted  in  Butte  County — adopted  by  the  level 
headed  constituents  of  my  friends  Pulliam,  Boucher,  Biggs,  and  Chap- 
man. We  will  see  what  they  say,  and  this  is  only  a  specimen  of  the 
platforms  that  were  adopted  in  almost  all  of  the  interior  counties  of  this 
State: 

"  Seaolved,  That  we  are  in  favor  of  that  system  of  taxation  which 
shall  be  equal  and  uniform.  That  notes,  mortgages,  bonds,  and  choscs 
in  action,  should  be  regarded  as  property,  and  bear  their  just  proportion 
of  taxation,  etc." 

That  is  from  Butte  County;  from  the  platform  of  the  Non-partisans. 
Now,  I  propose  to  read  from  the  platform  of  the  Workingmen  of  San 
Francisco,  and  I  will  read  first  section  seven: 

"  Money,  mortgages,  and  bonds  must  be  taxed." 

I  now  read  from  section  nine: 

"The  legislator  who  violates  his  pledges  given  to  secure  his  election 
should  be  punished  as  a  felon." 

Mr.  REYNOLDS.  Now  read  section  twenty-four.  Will  the  gentle- 
man read  section  twenty-four? 

Mb.  MORELAND.  It  simply  provides  for  offsets  like  this  amend- 
ment over  here  does. 

Cries  of  "  Read !"   "  Read !"] 
R.  MORELAND  (reading).    "No  person  should  be  taxed  for  that 
which  he  does  not  own ;  in  other  words,  debts  due  by  the  person  assessed 
should  be  deducted  from  the  assessable  value  of  his  property,  and  should 
be  assessed  against  the  person  to  whom  they  are  payable." 

Now,  sir,  I  know  that  that  looks  like  an  apple  to  the  eye,  but  it  will 
prove  to  be  the  bitterest  of  ashes  to  the  .taste. 

Mb.  WHITE.    Allow  me  to  ask  a  question? 

Mb.  MORELAND.  Not  at  present,  if  you  please.  Now,  sir,  I  want 
to  see  in  this  supreme  moment  in  the  history  of  this  State,  whether 
pledges  are  given  only  to  be  broken.  I  want  to  see  who  intend  to  stand 
by  their  pledges,  and  who  intend  to  abandon  them.  I  want  to  know, 
sir,  whether  platforms  are  made  simply  to  catch  votes.  I  know  that  it 
is  very  easy  to  promise;  I  know  that  it  is  sometimes  hard  to  perform. 
"  Faith  without  works  is  dead."    Let  us  to-day  prove  our  faith  by  our 
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works.    Adopt  this  amendnient,  and  the  people  of  this  State  will  say : 
"Well  done,  thou  good  and  faithful  servant." 

Mr.  HUESTI8.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

The  president.  Gentlemen :  The  Committee  of  the  Whole  have 
directed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

Th«  Convention  took  the  usual  recess  until  two  o'clock  p.  H. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  m.,  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

'NRW   RCLK. 

Mb.  CROSS.  Mr.  President:  On  yesterday  I  gave  notice  that  to-dajr 
I  would  move  an  additional  standing  rule  for  the  government  of  this 
body.  Tills  is  made  necessary  by  reason  of  the  state  of  our  business, 
when  gentlemen  eometimes  call  for  the  previous  question  before  the 
house  is  ready  to  sustain  it.  When  this  is  done,  and  the  previous  ques- 
tion is  voted  down,  the  section  goes  over  for  one  day.  That  has  caused 
some  inconvenience,  and  some  delay  in  the  business.  When  the  pre- 
vious question  is  not  sustained,  the  section  goes  over.  For  that  reason, 
I  offer  thia  additional  rule. 

Th«  SECRETARY  read  the  proposed  rule: 

"When  the  Convention  shall  have  refused  by -vote  to  have  the  pre- 
vious question  put,  the  Convention  shall  proceed  in  all  respects  as  though 
no  such  vote  bad  been  taken." 

Mb.  HUESTIS.    I  move  th*  adoption  of  the  rule. 

Mb.  WILSON,  of  First  District.  Mr.  President :  I  think  this  amend- 
ment is  a  very  desirable  one.  I  think  it  is  a  very  good  rule.  I  would 
like  to  ask  whether,  in  its  present  shape,  it  will  embrace  the  Committee 
of  the  Whole,  as  well  as  the  Convention  ? 

Mb.  CROSS.  The  rules  we  are  acting  under  provide  that  the  same 
rules  shall  govern  the  Committee  of  the  Whole  as  govern  the  Conven- 
tion, except  two  or  tliree,  of  which  this  is  not  one. 

Mr.  WILSON.  If  it  applies  to  the  Committee  of  the  Whole,  I  am  in 
favor  of  it;  if  not,  I  would  move  that  it  apply  also  to  the  Committee  of 
the  Whole. 

Thk  PRESIDENT.  The  rule  will  apply  to  the  Committee  of  the 
Wiiole.    The  question  is  on  the  adoption  of  the  rule. 

Adopted. 

BEVENDK   AND  TAXATION. 

Mb.  WEST.  Mr.  President:  I  move  that  the  Convention  do  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Revenue  and  Taxation. 

80  ordered. 

IN   COMMITTEE  OF  THE  WHOLE. 

Thk  chairman.  Section  two  and  amendments  are  before  the 
committee. 

SPRKCH   or   MR.    WIST. 

Mb.  WEST.  Mr.  Chairman  :  I  desire  very  briefly  to  explain  a  few  of 
the  reasons  why  I  shall,  in  the  first  place,  support  the  amendment 
offered  by  the  gentleman  from  Sonoma,  Mr.  MoreIand,and  if  that  should 
not  carry  I  shall  then  support  the  amendment  offered  by  the  gentleman 
from  Placer,  Judge  Hale.  In  doing  so,  permit  me  to  say  that  the  people 
of  this  State,  and  I  might  say  the  people  of  the  United  States,  have 
exhibited  in  their  popular  capacity  an  unrest,  a  discontent,  a  want  of 
satisfaction,  and  mutterings  are  heard  all  over  this  country,  and,  in  fact, 
all  over  the  world,  as  we  see  by  the  resolutions  and  platforms  adopted  in 
public  assemblages,  which  demand  a  redress  of  their  grievances,  and 
remedies  for  the  evils  complained  of  by  the  people.  Now,  I  am  not  one 
of  those  that  believe  that  these  popular  commotions — these  tidal  waves — 
have  their  origin  in  natural  causes.  I  believe  that  all  effects  are  pro- 
duced by  some  underlying  cause,  and  that  it  is  the  duty  of  the  members 
"f  this  Convention  to  seriously,  and  honestly,  and  steadily  inquire  what 
the  meaning  of  this  is;  where  the  evil  sprang  from;  and  what  remedies 
can  we  provide  in  this  Convention  to  redress  the  grievances  complained 
of,  if  any.  I  need  not  inform  members,  for  every  gentleman  knows  it 
full  well,  that  the  one  great  cause  for  the  calling  of  this  Convention  was 
the  inequalities  in  taxation  in  this  State.  The  poor  and  the  rich  have 
not  been  equally  taxed.  The  workingmen — and  when  I  say  working- 
men,  I  mean  all  those  persons  who  make  their  living  by  industry, 
whether  it  is  the  result  of  their  muscles  or  their  brains — have  not  been 
equally  compensated.  You  may  think  it  a  strange  expression.  When 
the  workingmen  used  to  work  for  three  dollars  a  week,  then  they  were 
amply  paid.  Now  they  get  six,  seven,  nine  dollars  a  week  for  the  same 
amount  of  labor.  So  it  is  not  tlie  amount  of  compensation  of  which  we 
complain,  but  the  want  of  equality  of  compensation  furnished  to  the 
different  employments,  the  dinereiit  interests  of  the  State,  which  is  not 
equal  or  uniform.  The  man  who  drives  a  dray  receives  double  thecom- 
pensation  he  did  years  ago,  yet  he  has  a  harder  struggle  to  keep  the 
wolf  from  the  door  than  he  did  when  he  received  three  dollars  a  week. 
Since  the  termination  of  our  unfortunate  civil  war,  an  era  of  prosperity, 
we  are  told  by  the  politicians,  has  spread  all  over  the  country.  Now, 
what  are  the  facts?  I  admit  the  general  principle,  that  our  country  is 
growing  and  becoming  richer;  but,  sir,  dividing  this  increase,  and  you 
find  that  the  poor  are  constantly  becoming  poorer  and  the  rich  are 
becoming  richer;  that  the  money  and  wealth  are  concentrated  in  the 
hands  of  the  few,  and  that  power  follows  the  accumulation  of  wealth ; 
that  this  interest  domineers  over  the  laboring  and  producing  interest  of 


the  countiT.  And,  while  the  laboring  man  is  receiving  more  compensa- 
tion in  dollars  and  cents  than  he  did  years  ago,  he  is  growing  poorer 
every  day,  while  the  wealth,  and  power,  and  political  influence  is  con- 
centrated in  the  hands  of  those  who  control  these  monopolies.  The  few 
men  who  have  been  fortunate  enough,  by  the  turn  in  fortune's  wheel, 
or  by  their  own  exertions,  to  amass  wealth,  are  constantly  growing 
richer,  and  the  spectacle  of  a  man  amassing  millions  of  dollars  in  a  year 
or  two  is  not  so  strange  as  it  used  to  be  years  ago  when  there  were  very 
few  millionaires,  and  the  man  who  was  worth  half  a  million  was 
accounted  a  very  rich  man ;  and  now,  unless  he  can  count  his  money 
by  millions,  he  is  not  considered  rich. 

It  is  this  wealth  in  the  hands  of  the  few  that  has  caused  the  first 
ground-swell.  It  is  this  conviction  in  the  minds  of  the  people,  that  the 
laboring  men  are  in  danger  of  extermination,  that  wealth  is  every  day 
growing  more  tyrannical  m  its  power,  until  all  other  interests  are  in  dan- 
ger. Can  we  stop  it?  Can  we  remedy  it?  Is  there  any  power  in  any 
(wlitical  organization  which  can  check  it?  If  there  is,  then  we,  as  just 
and  reasonable  men,  should  try  and  find  a  remedy.  We  should  devise 
some  system,  if  we  can,  that  will  stop  this  inequality,  that  will  protect 
the  laborer  and  the  result  of  his  industry  in  this  country. 

But  we  are  told  that  this  class  who  have  amassed  all  this  wealth, 
these  great  monopolists,  are  a  class  over  which  we  can  have  no  control ; 
that  we  cannot  tax  them.  The  gentleman  from  Sacramento  says  we 
cannot ;  that  the  moment  you  im]x>se  a  tax  upon  them  they  will  transfer 
it  to  the  poor.  While  I  admit  that  may  be  true  in  practice,  it  is  unjust 
in  principle.  It  is  unjust  in  principle,  and  we  are  told  there  is  no  rem- 
edy. Is  there  no  remedy?  Shall  we  sit  supinely  down  and  kiss  the 
bands  of  the  tyrants,  and  say  we  have  no  remedy  against  their  oppres- 
sions? While  we  are  building  up  the  foundation  for  an  organic  law,  the 
foundation  of  all  the  laws  of  the  State,  can  we  not  devise  and  interpose 
some  remedy?  If  we  cannot,  then  let  us  say  so  by  a  resolution  of  this 
Convention,  and  adjourn  and  go  home,  as  was  proposed  yesterday.  Ijet 
us  admit  to  the  people  at  once  that  we  are  incompetent  to  perform  the 
duty  for  which  we  were  selected.  Let  us  invite  Governor  Stanford  to 
frame  an  organic  law  from  his  own  supreme  and  infallible  brain,  and 
let  us  declare  that  the  people  are  serfs,  and  that  the  money  lenders  and 
mono{iolists  are  the  only  rightful  rulers  of  this  ^reat  commonwealth. 
Let  us  do  that,  and  act  upon  a  common  sense  principle,  and  carry  out 
the  principles  of  gentlemen  on  this  floor  who  declare  that  we  cannot 
control  this  clement.  They  would  make  us  believe  that  they  are  above 
and  beyond  the  reach  of  the  law.  Sir,  I  do  not  propose  to  be  driven  out 
of  this  country.  I  propose  to  try  if  we  cannot  find  a  remedy.  I  do  not 
admit,  nor  will  I  admit,  that  these  men  are  above  the  law. 

Now,  the  idea — I  take  a  small  amount  of  money — that  when  you 
loan  forty  thousand  dollars  on  interest,  and  you  exact  from  the  borrower 
a  mortgage  security  for  money  loaned ;  you  get  your  mortgage  recorded ; 
you  have  your  debtor  efi'ectually  under  vour  control ;  you  have  a  mort- 
gage upon  his  farm ;  a  mortgage  upon  his  industries,  and  his  wife  and 
children,  because  they  must  deny  themselves  of  the  common  comforts 
of  life,  that  you  may  receive  your  one  and  a  half  per  cent,  which  accu- 
mulates night  and  dav.  The  simoon  may  desolate  the  country,  and 
destroy  the  industry  of  the  country ;  fire  and  flood  may  destroy  prop- 
erty and  the  industries  of  the  country,  but  your  mortgage  never  dies;  it 
lives  and  draws  interest  when  you  are  asleep  and  when  you  are  awake; 
you  get  your  interest  whether  your  debtor  gets  anything  or  not.  But  a 
very  few  years  will  roll  around,  as  has  been  well  said  here,  until  you 
take  the  property  of  your  debtor,  and  there  is  no  reprieve.  If  you  see 
your  debtorbasgotcramped  a  little,  his  credit  failing,  and  he  cannot  meet 
nis  engagement,  when  he  comes  to  you  for  further  time  you  demand  two 
per  cent,  interest  on  the  money.  Shylock-like,  I  want  my  money,  I  can 
loan  my  money,  you  say,  at  two  {lercent.  per  month,  and  unless  you  will 
pay  me  that  rate  of  interest,  you  cannot  have  it  any  longer.  It  is  not  a 
matter  of  objection,  not  a  matter  of  contract,  but  a  matter  of  dire  neces- 
sity. He  has  the  unfortunate  man  down,  with  his  foot  on  his  neck, and 
he  extorts  the  two  per  cent  a  month.  That  was  a  case  which  occurred 
to  my  knowledge  He.had  borrowed  the  money  of  one  of  the  principal 
banks,  and  when  the  time  was  up  they  demanded  it,  or  two  per  cent 
A  neighbor  was  fortunate  enough  to  nave  money,  and  let  the  farmer 
have  it,  and  he  came  into  the  bank  about  an  hour  afterwards  and  says: 
"  Here's  your  money."  "  Oh,  you  could  have  had  it  just  as  well  as  not: 
we  didn't  intend  to  put  you  to  any  trouble.  It  can  just  run  along." 
But  when  tbey  thought  they  bad  him  at  a  disadvantage  they  wanted 
their  money. 

Now,  sir,  we  have  started  out  hy  declaring  that  all  property  shall  be 
taxed.  For  the  purposes  of  taxation,  we  propose  to  say  that  all  values 
shall  be  considered  proiierty ;  that  wealth  shall  be  considered  property. 
Now,  in  the  name  of  all  that  is  true,  in  the  name  of  all  that  is  sensible 
and  logical,  is  not  forty  thousand  dollars,  seoOred  by  three  dollars  for  one 
dollar,  property?  Is  there  any  better  property  in  the  whole  country? 
Is  it  not  property  in  the  sense  that  it  brings  a  sure  and  certain  income, 
and  wealth,  and  power?  And  ought  not  such  property  to  be  taxed? 
You  must  not  tax  it,  says  the  plausible  and  ingenious  gentleman  from 
San  Francisco,  because  it  is  not  property.  The  Supreme  Court  has  so 
decided,  he  says.  Now,  sir,  I  have  some*  veneration  for  Supreme  Courts, 
but  I  believe  Judges  are  no  better  now  than  they  have  been — perhaps  a 
little  wiser  and  more  shrewd  in  the  way  of  evading  things.  I  have 
lived  long  enough  to  see  the  decisions  of  the  Supreme  Court  of  the 
United  States  reversed  upon  general  principles,  and  I  hope  I  will  live 
long  enough  to  see  the  decisions  of  the  Supreme  Court  of  California 
reversed,  and  I  believe  they  will  be  reversed,  and  that  mortgages, 
whether  as  collateral  security,  or  as  real  estate  security,  shall  be  taxed. 
Now,  these  attorneys  need  not  be  told  by  a  farmer  that  a  debt  may  be 
secured  by  a  mortgage  without  a  note.  I  think  it  was  a  very  unneces- 
sary criticism  upon  the  Moreland  amendment,  in  regard  to  what  is 
termed  unnecessary  language.  The  gentleman  very  well  knows  that  if 
I  borrow  ten  thousand  dollars  of  the  Chairman,  and  give  him  a  mortgage 
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Dpon  my  farm,  that  there  is  no  evidence  of  that  debt  but  the  mort- 
gage- 
Now,  sir,  we  propose  to  assert  in  the  organic  law  a  declaration  that 
these  evidences  of  debt,  whether  secured  by  mortgage  or  otherwise,  shall 
1^  property  in  the  sense  of  the  law,  and  that  tliey  shall  be  taxed ;  and  I 
vould  like  to  know  upon  what  principle  the  Supreme  Court  will  decide 
that  you  cannot  levy  and  collect  a  tax  up9n  that  piece  of  property. 
But,  say  the  attorneys,  that  question  has  been  decided.  It  is  decined  m 
the  old  Constitution,  which  the  people  have  decided  to  ignore.  They 
have  tried  again  and  again  to  have  this  class  of  property  taxed.  I  assert 
here,  that  bad  it  not  been  for  that  decision  of  the  Supreme  Court,  this 
Convention  would  never  have  been  called.  The  people  have  been 
clamoring  for  years  against  it,  in  fact  ever  since  that  decision  was  ren- 
dered. Why,  sir,  there  are  a  certain  set  of  gentlemen  in  this  State  who 
have  been  in  the  service  of  these  corporations  so  long,  who  have  been 
sucking  the  public  pap  so  long,  that  they  have  become  oblivious  to  the 
wsilings  of  the  people  m  their  demands  for  reform. 

Kow,  I  wish  to  refer  to  a  party  platform,  adopted  by  the  best  men  in 
my  county  of  all  parties — farmers,  merchants,  mechanics,  business  men, 
and  I  believe  there  were  some  editors  there  too.  There  were  as  intel- 
ligent men  as  any  in  the  country.  It  says  that  such  constitutional  plan 
of  taxation  should  be  such  as  will  throw  the  burdens  of  government 
upon  all  alike,  in  proportion  to  their  wealth,  whether  that  wealth  be 
railroads,  stocks,  mortgages,  moneys,  or  lands,  etc.  IJ^ow,  sir,  the  labor 
of  this  country  has  been  oppressed.  It  demands  relief.  But  it  demands 
no  unjust  discrimination  in  its  favor.  The  laborers  of  the  State  say  they 
are  willing  to  bear  their  just  proportion  of  taxes,  but  they  are  not  will- 
ing that  there  shall  be  any  privileged  class  established  in  this  country, 
to  reap  the  benefit  of  their  labors  and  the  sweat  of  their  muscles.  Tax 
all  property,  tax  all  values,  tax  stocks  in  a  railroad  wherever  you  find 
it,  no  odds  who  owns  it,  no  difference  in  whose  possession  it  is,  let  it  pay 
its  just  proportion  of  the  expenses  of  government. 

We  are  told,  sir,  that  no  jwlitieal  writer  of  repute  has  ever  advocated 
the  taxation  of  anything  but  tangible  property,  and  they  have  read  from 
a  few  of  their  select  authors,  men  who  are  of  the  same  mind  with  them- 
selves, men  who  view  things  from  the  standpoint  of  wealth,  and  one 
would  think  from  hearing  them  that  these  were  the  only  authors  who 
have  ever  spoken  on  the  subject.  My  honored  colleague  read  you  from 
Amaaa  Walker,  in  his  work  entitled  "The  Science  of  Wealth."  Permit 
me  to  refer  briefly  to  the  report  of  the  committee  appointed  to  investi- 
gate the  subject  in  New  Jersey,  in  eighteen  hundred  and  sixty-two-three. 
"Taxes  on  property  are  denned,"  they  say,  "as  the  tribute  that  all 

froperty  owes  the  State  for  the  security  it  receives  from  the  government. 
r  the  owner  of  land  be  indebted  to  his  debtor  to  the  value  of  the  land, 
and  this  indebtedness  is  represented  by  a  note  of  hand,  the  land  is  one 
property  and  the  note  another." 

Ma.  EDGEBTON.  In  eighteen  hundred  and  sixty-nine  the  State 
exempted  all  that  kind  of  property. 

Ma.  WEST.    I  will  read  this  paragraph  from  the  report  in  full : 

"Taxes  on  property  are  defined  to  be  the  tribute  which  that  property 
owes  to  the  State  for  the  protection,  security,  and  consequent  value  it 
reives  from  the  government  of  the  State.  The  protection  so  received 
is  commensurate  with  the  property  held,  and  not  with  the  sum,  or  bal- 
ance, the  holder  may  be  found  to  be  worth.  If  the  owner  of  the  land 
be  indebted  to  his  creditor  for  the  value  of  the  land,  and  this  indebted- 
ness be  represented  by  note  or  bond,  the  land  is  one  property,  and  the 
note  or  bond  another.  Each  is  protected  by  the  law,  and  each  owes  its 
tribute  to  the  law.  They  are  in  no  sense  the  same;  different  in  their 
natures,  their  titles,  and  the  uses  to  which  they  may  be  put.  Each  may 
be  sold  and  transferred  by  the  holder  without  regard  to  the  other;  nor 
does  the  note  necessarily  represent  or  depend  for  its  value  on  tbe  land. 
It  may  be  paid  by  other  means  and  other  property ;  by  the  industry,  tbe 
labor,  or  the  future  services  of  the  maker.  For  all  other  purposes  the 
note  and  the  laud  are  regarded  by  the  law,  and  are  treated,  m  fact,  as 
distinct  and  valuable  things.  Why  should  they  not  be  treated  as  such 
in  tbe  levying  of  taxes?  The  credit  is  given,  and  the  note,  or  bond,  or 
mortgage  is  made,  because  the  convenience  and  advantage,  both  of  buyer 
and  seller,  are  thereby  subserved.  The  buyer  prefers  the  one  property, 
the  seller  the  other.     Taxing  each  property  once  is  not  double  taxation." 

Kow,  this  cry  of  double  taxation  is  a  great  bugbear.  It  is  something 
like  the  skeleton  we  used  to  set  up  to  scare  off  the  birds.  This  cry  of 
double  taxation  is  merely  a  cry  gotten  up  foe  the  purpose  of  scaring  off 
the  simple  minded.  I  am  not  arguing  the  question,  whether  it  is  tangi- 
ble property  or  not;  I  am  arguing  this  broad  proposition,  that  as  far  as 
the  law  is  concerned,  it  has  its  value.  It  iS  valuable ;  it  is  a  source  of 
income;  it  is  in  all  respects  property,  and  ought  to  be  taxed.  This  kind 
of  property  exercises  Government  in  its  protection  more  and  to  a 
greater  extent  than  any  other.  This  is  the  Kind  of  property  that  goes 
mto  the  Courts.  It  always  has  an  amply  guarded  provision  under 
which  the  maker  of  the  note  always  pays  the  expends  of  prosecution 
and  attorneys'  fees,  so  that  the  holder  is  not  out  a  dollar.  If  there  is 
any  immunity  to  be  granted  to  any  species  of  property,  it  ought  cer- 
tainly not  to  be  grant^  to  this  species  of  property,  which  enjoys  the  full 
Jrotection  of  the  law.  And  we  are  told  that  if  we  tax  evidences  of 
ebt  that  they  will,  through  some  contract  or  other,  implied  or  under- 
stood, saddle  it  on  to  the  debtor,  Kow,  we  propose,  if  this  section  is  not 
strong  enough,  to  adjust  and  amend  it,  until  it  is  so  strong  and  so  well 

guarded  that  it  cannot  be  evaded,  cannot  be  disregarded.  We  propose 
y  this  following  section  to  say  that  if  any  such  contract  be  made  it 
shall  be  void,  and  the  holder  shall  not  be  entitled  to  collect  any  interest. 
I  agree  with  the  committee  in  that  section,  and  when  we  come  to  vote 
upon  it,  I  shall  vote  for  it;  and  if  it  needs  any  amendment  to  make  it 
stronger,  we  can  get  at  it  and  make  it  so  it  will  hold  and  cannot  be 
evaded. 

Aoain,  it  has  been  charged  that  the  rate  of  interest  will  be  increased. 
Well,  now.  I  understand  that  money  is  a  mercantile  article.    This  money 
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will  go  where  it  will  produce  the  largest  revenue  to  the  owner.  It  goes 
from  place  to  place,  seeking  the  best  investment.  It  will  invest  itself 
where  itcan  earn  the  most  interest  for  the  owner,  and  it  can  only  do  that 
even  if  you  do  tax  it.  I  propose  to  add  a  usury  law,  beyond  which  they 
cannot  go,  for  the  purpose  of  preventing  theae  enterprising  money  lenders 
from  oppressing  people  and  shirking  taxation.  We  propose  to  tax  them, 
and  we  propose  tnat  they  shall  not  escape  that  tax. 

Ma.  EDGERTON.  Mr.  Chairman :  Permit  me  a  moment.  The  gen- 
tleman from  Los  Angeles  has  quoted  extracts  from  the  report  of  the  New 
Jersey  Commission  of  eighteen  hundred  and  sixty-two.  Seven  years 
later,  in  eighteen  hundred  and  sixty-nine,  tbe  New  Jersey  Legislature 
passed  a  law  exempting,  in  certain  counties  of  that  State,  those  lying 
contiguous  to  New  York,  all  mortgages.  They  bad  tried  the  other  plan 
and  u>und  it  a  failure.    The  gentieinan  can  read  tbe  law  for  himself. 

Mr.  WEST.  I^mit,  sir,  that  there  never  has  been  an  effectual 
reform  accomplished  in  any  State,  and  especially  in  the  State  of  New 
Jersey,  which  has  not  united  the  monopolies  in  an  attempt  to  crush  it 
out,  and  New'Jersey  was  the  victim  of  a  combination  of  capitalists  who 
have  been  said  to  own  the  State.  The  Amboy  Railroad  Company,  and 
other  large  companies,  have  control  of  the  State.  There  is  no  other 
State  in  the  Union  so  cursed  by  monopoly  and  capital  as  the  State  of 
New  Jersey,  and  they  are  powerful  enough  to  crush  out  any  reform,  as 
they  have  done  in  the  case  cited  by  the  gentleman.    That  is  my  answer. 

SPIECH   or    MB.   OVKBTON. 

Ma.  OVERTON.  Mr.  Chairman :  I  have  listened  patiently  to  the 
various  arguments  made,  with  considerable  interest  and  a  great  deal  of 
instruction  to  myself.  I  have  been  both  edified  and  instructed.  I  may 
say  in  the  opening  that  while  I  favor  the  amendment  of  my  colleague, 
Mr.  Moreland,  I  do  not  do  it  solely  out  of  courtesy  towards  him,  but 
because  I  believe  that  it  is  the  most  correct  amendment  yet  offered.  I 
believe  it  has  objections.  As  he  and  other  gentlemen  have  said,  we 
must  not  expect  perfection.  We  do  not  expect  perfection.  This  Con- 
vention is  not  more  wise  than  other  Conventions  which  have  preceded 
it.  But  I  believe,  sir,  that  the  people  that  sent  us  here  expect  some 
reform  in  the  way  of  taxatidti.  I  know,  as  far  as  my  constituency  are 
concerned,  had  it  not  been  for  the  one  fact,  of  the  exemption  of  mort- 
gages, and  the  consequent  discontent  arising  from  i(,  this  Convention 
would  not  have  been  nere.  As  far  as  my  immediate  constituency  are 
concerned,  I  am  satisfied  we  would  not.  They  would  have  voted 
against  the  callingof  the  Convention.  I  believe,  while  I  am  here  for  the 
purpose  of  making  reforms,  I  do  not  believe  this  is  going  to  affect  par- 
ticularly the  man  who  has  got  to  borrow  money.  I  doubt  very  much 
whether  it  will  be  to  their  .interest  at  all,  but  my  constituency  want 
it,  and  as  far  as  I  am  concerned  I  want  them  to  have  it.  I  believe  it  is 
right.  I  believe  that  every  individual,  I  care  not  who  it  is,  who 
receives  the  protection  of  the  Government,  should  contribute  towards 
the  support  or  the  Government.  I  believe  the  rich  and  the  poor  ought 
to  be  taxed  alike,  though  personally  I  am  interested  in  having  the 
decision  of  the  Supreme  Court  remain  the  law  of  the  land.  Since 
that  decision  I  have  been  the  gainer  several  hundreds  of  dollars,  which 
I,  by  having  mortgages,  have  not  been  taxed  on.  But  I  have  never 
approved  of  that  decision.  I  believe  in  being  taxed  upon  what  prop- 
erty I  have,  I  believe  it  is  right ;  but  at  the  same  time,  while  I  expect 
lo  be  taxed  upon  mortgages,  lam  frank  to  say  that  the  man  who  borrows 
my  money  will  pay  the  taxes.  You  may  make  it  as  strong  as  you 
please,  you  may  pass  a  usury  law,  but  the  man  who  borrows  ray 
money,  or  any  other  man's  money  who  loans  money,  will  have  to  pay 
the  tax.  It  is  »lf-evident.  The  man  who  loans  money  produces  noth- 
ing. If  he  makes  nothing,  how  can  he,  as  far  as  he  is  concerned,  pay 
any  taxes.  The  interest  be  receives  is  tbe  source  from  which  be  pays 
the  tax.  There  is  nothing  made  except  what  is  produced  from  the 
earth,  or  manufactured  by  hands.  The  man  who  loans  money  makes 
nothing,  produces  nothing,  and  adds  nothing  to  tbe  wealth  of  the 
country,  and  I  care  not  what  provision  you  put  in  this  Constitution,  I 
say  the  man  who  uses  tbe  money,  whether  laborer,  farmer,  or  manu- 
facturer, will  have  to  pay  the  tax.  There  is  no  question  about  it.  But 
at  tbe  same  time,  while  I  am  willing  to  admit  that  to  be  the  fact,  there 
is  such  a  thing  as  apparently  making  things  equal  and  just  to  the  peo- 
ple, to  the  common  mind.  And  I  say  it  is  riglit.  I  say  we  all  under- 
stand that  these  men  who  loan  money  have  an  equal  interest  in  the 
country,  and  should  be  made  to  pay  their  share  of  the  taxes  for  the 
support  of  the  government.  And  I  know,  too,  that  no  other  means  will 
satisfy  the  public  mind  of  this  State,  and  hence  I  am  unequivocally  in 
favor  of  taxing  all  property,  in  favor  of  taxing  mortgages,  in  favor  of 
taxing  evidences  of  debt,  or  credits,  choses  in  action,  everything  which 
a  man  has.  I  believe  this  will  stop  tbe  discontent.  It  is  to  the  interest 
of  capitalists  that  every  man  should  be  treated  alike. 

Now,  one  word  about  double  taxation.  It  is  a  bugbear.  There  is 
nothing  in  it;  nothing  in  the  world.  As  far  as  mortgages  are  concerned, 
I  do  not  intend  to  spend  any  more  time  trying  to  convince  this  body 
that  they  are  property,  because  they  are  unquestionably  property.  It 
represents  value.  A  greenback  is  not  property,  in  one  sense.  A  gold 
note  is  not  property  in  the  sense  that  the  gentlemen  speak  of,  but  they 
are  based  on  property,  and  are  valuable.  It  is  the  same  with  a  mort- 
gage— it  represents  value,  and  is  property  of  the  very  best  kind.  It  is 
safer  than  a  greenback,  backed  up  by  the  Government.  If  a  greenback 
falls  in  the  fire,  you  lose  the  face  value  of  it;  it  is  gone,  and  you  cannot 
recover.  If  you  have  a  mortgage,  and  the  mortgage  is  lost  or  destroyed, 
you  do  not  lose  it.  You  can  go  to  the  record,  and  you  will  find  it  there. 
If  a  man  has  a  note  secured  by  mortgage,  he  can  walk  into  the  bank  any 
time,  and  get  twenty-dollar  gold  pieces  for  it.  Then  how  can  you  say  it 
is  not  property?  Take  a  promissory  note,  signed  by  my  friend  from 
San  Francisco,  Mr.  Wilson,  and,  if  I  mistake  not,  you  can  go  into  any 
bank  in  San  Francisco  and  get  the  money  on  it,  in  gold  coin.  Is  not 
that  property  ?     It  represents  property. 
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Mb.  JONES.    Allow  me  to  ask  vou  a  question. 

Mb.  OVERTON.    No,  sir. 

Mb.  WILSON,  of  First  District.    Allow  me  a  question.         • 

Mb.  OVERTON.  No,  sir;  not  now.  I  expect  to  make  but  one  speech 
on  this  subject,  and  I  <lo  not  want  my  time  cut  short  by  questions. 
When  I  eet  through,  gentlemen  can  speak. 

Me.  WILSON.  I  wanted  to  know  merely  if  you  would  indorse  my 
note? 

Mb.  OVERTON.  No,  sir,  I  would  not.  [Laughter.]  I  would  buy 
it,  though.  Now,  the  question  of  double  taxation,  sir,  is  a  bugbear.  It 
is  not  double  taxation.  When  a  mortgage  is  asscssed,*it  is  as.4es3od  for 
its  face. value,  whatever  it  calls  for.  Now,  sir,  there  is  one  assessment. 
Now,  we  come  to  assess  the  land,  and  land  in  this  State  is  not  assessed  at 
its  full  value.  Take  the  assessment  of  land  in  this  State  to-day,  and 
add  it  to  the  mortgage,  and  I  say  it  would  not  more  than  bring  it  up  to 
the  true  value  of  the  land.  It  is  a  notorious  fact,  not  only  in  this  State, 
but  in  most  of  the  Slates,  for  the  last  quarter  of  a  century,  that  land  has 
not  been  assessed  at  more  than  from  forty  to  sixty  per  cent,  of  its  actual 
cash  value;  and  every  man  on  this  floor  who  has  had  any  experience  in 
real  estato,  knows  that  to  be  a  fact.  Admitting  that  proposition  to  be 
correct — and  I  hold  that  it  is— there  is  but  one  assessment  on  the  full 
value  of  the  land,  even  assessing  the  mortgage  at  what  the  face  calls  for 
and  the  land,  and  taxing  both  to  the  owner  of  the  land,  and  he  would 
pay  but  one  tax  on  the  full  value  of  his  land.  It  is  not  double  taxation 
at  all. 

Now,  in  relation  to  rebato.  1  opposed  that  section  in  the  re|)ort  which 
provides  for  rebate.  I  go  a  little  further  than  mere  rebate  on  visible 
propertv,  and  object  to  even  a  rebate  on  mortgages. 

Mb.  EDGERTON.     The  gentleman,  I  believe,  voted  for  section  two. 

Me.  OVERTON.  I  voted  against  rebato.  If  I  voted  that  way  it  was 
a  mistake.  I  claimed  that  right  in  the  committee  to  oppose  that  prin- 
ciple on  the  floor,  and  I  think  the  gentleman  will  bear  me  out.  Here 
are  two  gentlemen  who  say  so.  If  the  report  shows  it,  the  report  is  in 
error. 

Mb;  EDGERTON.  In  the  committee  the  ayes  and  noes  were  called 
by  the  Clerk,  and  the  gentleman  is  recorded  as  voting  in  favor  of  section 
two.         ' 

Mb.  OVERTON.  I  care  not  what  the  Clerk  has  recorded,  I  stated 
these  facts  in  the  committee,  that  I  was  opposed  to  that  principle.  I 
remember  the  speech  I  made,  and  other  gentlemen  also  remember  it. 
If  the  report  shows  a  different  state  of  facts,  the  report  is  in  error.  Now, 
sir,  I  say  there  ought  to  be  no  rebate.  There  ought  to  be  no  rebate  on 
mortgages.  They  ought  not  to  be  taken  from  the  value  of  the  land,  for 
the  reasons  I  have  already  shown.  I  say  the  land  in  this  State  is  not 
assessed  at  its  full  value,  and  you  may  take  the  mortgages  of  this  State 
and  add  them  to  the  assessed  value  of  the  real  estate,  and  it  will  not 
more  than  come  up  to  the  true  cash  value  of  the  land.  Then  why 
should  there  be  any  rebate?  If  this  system  of  rebate  is  allowed  I  do  not 
believe  there  will  be  anything  left  to  assess  in  California.  There  are  a 
great  many  more  debts  owing  by  people  in  this  State,  among  neighbors 
and  business  men,  than  most  people  think.  Business  is  transacted  to  a 
very  great  extent  upon  the  credit  system,  and  I  do  not  think  it  is  safe 
to  rebate  debts  from  visible  proiwrty.  I  think  it  ought  to  be  assessed. 
And  prior  to  the  decision  of  the  Supreme  Court  that  was  the  law  in  this 
State.  It  permitted  at  one  time  the  deduction  of  debts  from  credits. 
But  there  was  no  deduction  made  from  visible  property.  If  you  are 
going  to  permit  debts  to  be  deducted  from  visible  property,  you  may  be 
sure  that  you  will  have  very  little  left  to  assess,  because  in  many  instances 
the  debts  are  not  assessable,  because  they  are  out  of  the  State. 

Now,  some  gentlemen  say  they  are  going  to  put  in  some  provision 
which  will  prohil(it  the  borrower  from  paying  this  tax.  Mr.  West  says 
he  don't  intend  that  the  borrower  shall  pay  the  tax.  I  am  willing  to 
chance  that,  as  far  as  I  am  concerned.  They  may  make  the  strongest 
kind  of  a  usury  law,  and  yet  they  will  not  accomplish  it.  Men  who 
wantto  borrow  money  willbe theflntonestoregretausury  law.  There 
is  nothing  more  desirable  than  cheap  capital.  And  here  let  me  say,  as 
there  has  been  some  discussion  on  that  question,  my  position  has  been 
such  as  to  ascertain  the  effect  of  the  decision  of  the  Supreme  Court,  and 
I  believe  that  decision  had  a  very  decided  efiect  in  reducing  the  rate  of 
interest.  Either  that  or  some  other  cause  reduced  the  rate  of  interest 
one  quarter  of  one  per  cent,  in  my  communit)^.  I  believe  that  any 
system  that  will  add  to  the  expenses  of  capital  will  add  just  that  much 
burden  to  the  borrower.  The  farmers,  who  at  certain  seasons  of  the 
year  have  to  borrow  money,  will  be  the  first  to  feel  the  eflectof  this  tax. 

Mb.  ESTEE.    Will  my  friend  allow  me  to  ask  him  a  question? 

Mb.  OVERTON.  No,  sir.  Ihavebutaminute  tospare.  The  amend- 
ment of  Mr.  Moreland  is  founded  on  correct  principles.  It  taxes  a  man 
for  all  he  is  worth.  That  is  the  spirit.  It  taxes  promissory  notes,  evi- 
dences of  indebtedness,  and  everything  else  that  is  valuable. 

8PBECH  or  MB.  WIMAMS. 

Mb.  WINANS.  Mr.  Chairman :  There  are  three  things  aimed  at  by 
this  Moreland  amendment :  corporeal  or  natural  property,  solvent  debts, 
and  mortgages.  In  regard  to  corporeal  or  visible  property,  in  the  esti- 
mation of  this  body,  there  exists  no  difference  of  opinion  as  to  its  being 
taxable.  In  its  very  nature  and  character  it  is  property,  and  should  be 
taxed.  But,  sir,  when  you  come  to  the  miestion  of  solvent  debts,  and 
of  mortgages,  that  is  entirely  difl°erent  Look  at  a  solvent  debt,  and 
what  is  it?  It  is  something  that  represents  an  indebtedness  from 
debtor  to  creditor,  in  consequence  of  the  creditor's  having  parted  with 
personal  property  to  the  debtor.  Personal  property  has  passed  from  the 
creditor  to  the  debtor,  and  the  credit  passes  to  the  creditor.  Moreover, 
it  is  valuable  onlv  to  the  extent  or  the  estates  and  property  of  the 
debtor — his  tangible,  material  assets.  Now,  those  being  the  subjects  of 
taxation,  must  be  taxed  in  the  hands  of  the  debtor.  And  when  the 
pro|ierty  has  been  once  tsxed  in  his  hands,  if  you  tax  the  debt  besides,  ] 


in  the  hands  of  the  creditor,  you  cannot  avoid  the  conclusion,  by  any 
sophistry  or  ingenuity  of  argument,  that  this  constitutes  double  taxa- 
tion, which  is  incompatible  with  the  fundamental  principles  of  justice. 
Now,  as  the  gentleman  from  Los  Angeles  has  taken  occasion  to  refer 
to  an  obsolete  New  Jersey  law,  I  wish  to  refer  to  another  and  move 
recent  authority,  iMiich  stands  as  high  as  any  that  can  be  produced.  I 
refer  to  Professor  Sturdevant,  one  of  the  ablest  political  economists  in 
the  United  States.  In  his  work  on  Economics,  or  the  Science  of  Wealth, 
he  says,  page  308,  Sec.  223 : 

"  The  question  is  much  agitated  at  present  on  what  forms  of  property 
tax^  may  be  properly  levied.  One  of  the  most  important  points  in  this 
discussion  relates  to  Ine  adjustment  of  tax  levies  in  respect  to  debtors 
and  creditors.  A  definition  of  property  has  been  proposed,  according  to 
which,  debts  due  any  one  are  not  property,  and  are,  therefore,  not  taxa- 
ble. All  property,  it  is  claimed,  has  materiality  and  a  local  situatinn. 
Debts  due  to  any  one  have  neither,  and  are  therefore  not  property.  The 
reader  nee<i  not  be  told  that  we  cannot  accept  this  definition.  Accord- 
ing to  our  definition  of  wealth,  skill  and  power  to  labor  are  property, 
yet  they  have  no  materiality.  An  invention  is  a  mere  conception  of 
the  mind,  yet  it  is  property.  But  in  the  case  under  consideration,  the 
definition  of  property  proposed,  even  if  admitted,  would  not  avail.  A 
roan  may  be  to-aay  the  owner  of  one  hundred  thousand  dollars  in  gold, 
to-morrow  he  may  lend  it,  and  receive  for  it  real  estate  security;  he  has 
not,  by  that  transaction,  divested  himself  of  all  his  property,  or  of  any 
of  it.  Indeed  it  matters  not  whether  be  has  taken  security  on  real  estat« 
or  relied  on  the  bare  credit  of  the  borrower,  the  moment  the  loan  is 
made  he  owns  the  property  of  the  borrower  to  the  amount  of  one  hundred 
thousand  dollars.  The  evidences  of  indebtedness  which  he  holds  is  the 
proof  of  his  right  to  such  an  interest  in  the  property  of  the  borrower ;  it  is 
his  title  deed.  The  borrower  may  use  toe  gold  as  he  pleases,  but  the 
creditor  is  the  owner  of  that  amount  of  property  which  is  in  the  present 
posses.siou  of  the  Ixjrrower.  The  question  is  ecrtainly  a  fair  one,  how  the 
transaction,  as  thus  de8cril>ed,  should  affect  the  two  parties,  in  respect  to 
their  liabilities  to  taxation?  By  the  laws  of  some  of  the  States,  the 
Tax  Assessor  disregards  this  transaction  entirely ;  he  estimates  the  prop- 
erty of  the  debtor  just  as  if  the  debt  did  not  exist,  and  the  property  of 
the  creditor  as  though  the  gold  was  still  in  his  hands.  It  is  only  nec- 
essary thus  to  state  the  case  to  convince  any  candid  mind  of  the  unrea- 
sonableness of  the  law.  That  item  of  one  hundred  thousand  dollars  is 
doubled  in  the  assessment,  and  twice  taxed.  A  State  that  makes  out  its 
tax  lists  on  that  principle  estimates  the  pra|>crty  of  the  people  of  the 
State  at  an  amount  immensely  greater  than  it  is  in  truth.  Such  an 
assessment  is  a  delusion,  and  a  tax  levied  on  it  is  a  public  oppression.  It 
would  be  easy  to  show  that,  if  taxes  are  assessed  on  this  principle,  the  same 
property  is  not  oi)ly  liable,  as  in  the  case  above  given,  to  be  reckoned 
twice  over,  but  to  be  repeated  any  number  of  times.  It  is  wonderful 
that  any  legislator  should  fail  to  notice  the  bald  injustice  of  such  a  sys- 
tem of  taxation.  Nothing  can  be  plainer  than  that  the  same  property 
should  be  taxed  but  once." 

But,  sir,  the  process,  while  it  begins,  does  not  enil  with  double  taxa- 
tion. A  man  has  a  piece  of  land  worth  one  thousand  dollars.  He  sells 
it  and  takes  the  purchaser's  note  in  payment.  The  purchaser,  in  turn, 
sells  to  another,  for  the  same  price,  and  takes  his  note  in  payment.  It 
is  sold  in  the  same  way  again,  and  again,  until  the  transaction  is  multi- 
plied tweuty  times.  There  are  twenty  notes  of  one  thousand  dollars 
each,  all  taxed  in  the  aggregate  at  twenty  thousand  dollars,  against  only 
a  thousand  dollars  worth  of  property.  It  is  remarkable  that  any  mem- 
ber should  contend,  upon  this  floor,  that  a  system  under  which  such  a 
state  of  things  is  rendered  possible,  is  right.  I  say  it  is  wrong  in  its  - 
eftect,  wrong  in  its  principle.  It  does  not  contain  a  single  element  of 
morality  or  justice.  Gentlemen  have  admitted  praoticnlly  that  it  is 
oppressive  to  place  a  heavier  burden  upon  the  poor,  but  that  it  is  neces- 
sary to  inflict  this  wrong  in  order  to  avoid  a  greater.  That  argument  is 
unsound  in  principle,  and  cannot  stand.  The  Mntleman  from  Los 
Angeles  has  referred  to  the  case  reported  from  New  Jersey,  but  he  is 
entirely  overruled  in  reference  to  that  report,  by  the  later  consideration 
of  this  question,  and  by  the  practical  adoption  of  the  offset  theory. 
That  system  has  been  found  to  work  safely,  as  it  always  will. 

The  gentleman  who  last  addressed  this  body,  contended  that  it  was 
perfectly  right  that  there  should  be  double  taxation.  At  the  same  time, 
he  admitted  that  the  borrower  would  be  the  one  who  would  invariably 
have  to  pay  the  tax.  He^lso  admitted  that  interest  fell  one  quarter  of 
one  per  cent,  in  consequcuce  of  the  decision  of  the  Supreme  Court 
exempting  mortgages  from  taxation.  That  was  so  much  of  a  burden 
taken  from  the  shoulders'of  the  borrowers.  They  had  been  paying  the 
tax  upon  these  mortgages,  which  was  a  tax  upon  the  monev  in  their 
hands,  and  a  tax  upon  the  land  on  which  the  mortgages  were  tiased.  If 
it  is  wrong  to  tax  solvent  debts,  it  is  wrong,  in  a  much  greater  degree,  to 
tax  mortgages.  It  is  clearly  double  taxation,  and  the  tax  invariably 
falls  upon  the  borrower.  Now,  sir,  in  San  Francisco  there  were  twenty- 
five  thousand  men  who  signed  a  memorial  remonstrating  against  the  tax- 
ation of  mortgages,  and  all  the  succeeding  candidates  lor  office  were 
pledged  to  the  effect  that  they  would  oppose  taxation  of  that  kind.  That 
was  just  before  the  decision  of  the  Supreme  Court  in  the  ^ear  eighteen 
hundred  and  seventy-two.  It  has  been  remarked  upon  this  floor,  in  my 
absence,  that  these  people  were  obscure  persons,  and  that  there  was  no 
evidence  that  they  were  citizens,  or  taxable  at  all.  Sir,  that  list  embraces 
the  names  of  men  who  are  familiar  to  every  resident  of  that  city ; 
men  of  integrity  and  character,  and  high  standing  in  the  community; 
men  of  various  callings,  merchants,  traders,  laborers,  mechanics,  wealthy 
men,  and  men  of  every  trade  and  calling.  And,  sir,  I  know,  and  pro- 
claim, that  thirty  thousand  men  would  rise  up  to-morrow  in  that  city, 
in  indignant  opposition  against  any  attempt  to  force  upon  them  that 
odious  system  of  taxation.  There  is  an  entire  mistake  in  regard  to  the 
sentiment  existing  there.  Sir,  upon  this  question  San  Francisco  may  be 
called,  as  she  unquestionably  is,  a  unit.    There  is  but  one  feeling,  one 
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opinion  there,  tipon  this  aabject.    There  may  be  exceptional  cases,  but 
they  are  very  few. 

Mk.  MORELAND.  More  than  thirteen  thousand  citizens  of  San 
Francisco  have  already  voted  to  do  that  very  thing. 

Mr.  WIIfANS.  They  do  not  demand  the  taxation  of  mortgages, 
except  in  a  conditional  way,  in  order  to  reach  a  result  which  we  predict 
can  never  be  attained.  They  would  never  consent  to  double  taxation, 
and  that  is  what  this  plan  proposed  amounts  to.  You  may  qualify  and 
qualify,  to  avoid  such  a  result,  but  your  efforts  will  be  unsuccessful. 
There  is  no  such  thing  as  evading  the  compulsion  of  the  borrower  in 
such  cases  to  make  payment  of  the  tax.  Liaws  cannot  prevent  it; 
human  ingenuity  ia  utterly  powerless  to  ward  off  the  consequences 
which  are  sure  to  follow.  If  it  ia  not  an  incrensed  interest  which  the 
horrower  is  compelled  to  pay  it  will  be  something  worse.  Paas  your 
usury  laws,  and  you  will  flncf  them  entirely  unavailing.  I  refer  you  to 
the  State  of  New  Tork,  where  they  had  usury  laws  of  the  greatest  rigor, 
and  they  were  every  day  evaded  and  defied.  No  scheme  haa  ever  yet 
been  devised,  nor  can  the  art  of  man  contrive  a  law  that  will  prevent 
the  evil  I  have  predicted.  The  law  will  be  spumed  or  counteracted — if 
not  directly,  indirectly.  Capital  ever  flows  in  channels  of  ita  own  crea- 
'JOD.  You  might  as  well  attempt  to  dam  the  waters  of  the  Sacramento 
in  the  seasons  of  its  flood,  and  turn  its  waters  from  their  natural  career, 
as  to  stop  the  arbitrary  flowing  of  these  streams  of  capital. 

Now,  sir,  I  protest  that  finder  such  circumstances  we  would  be  doing 
a  grievous  wrong  to  make  mortgages  taxable.  We  ought  not  to  meet 
hero  to  legislate  for  any  special  class.  We  assemble  here  to  devise  a 
scheme  intended  for  the  whole  people  and  the  general  good.  I  know  no 
man  as  a  Granger;  I  know  no  man  as  a  miner;  I  know  no  class  of  men  as 
a  distinctive  class;  I  know  of  no  such  persons  here;  I  only  know  we 
are  a  body  met  together  at  the  call  of  the  entire  community  for  the  wel- 
fare and  protection  of  all  the  citizens  of  the  State  at  large;  and  we  are 
doing  wrong  to  attempt  to  create  a  war  or  controversy  t>etween  factions, 
interesta,  or  classes.  There  exists  no  such  war  or  controversy  without, 
and  here  it  only  exists  in  the  minds  of  certain  factious  men.  The  taxa- 
tion of  mortgages  is  so  unjust  and  oppressive  that  I  wonder  at  the  idea 
being  seriously  entertained  by  those  who  wish  to  avoid  the  strife  of 
factions,  and  to  seek  alone  the  common  good. 

There  has  been  a  disposition  shown  in  this  Convention  to  create 
antagonism  between  the  interior  and  the  metropolis.  That  spirit  cer- 
tainly should  not  prevail  in  a  body  of  this  kind,  met  together,  as  we 
profess  to  be,  to  legislate  for  the  welfare  of  the  commonwealth  at  large. 
San  Francisco  has  the  same  interest  in  this  matter  as  the  interior.  The 
borrower  in  San  Francisco  will  find  this  extra  tax  saddled  on  his 
shoulders,  and  the  borrower  in  the  interior  will  have  exactly  the  same 
experience.  It  is  said  here  that  the  poor  will  have  to  bear  their  share 
of  the  burdens  in  order  that  the  rich  may  be  reached.  Sir,  the  rich 
cannot  be  reached  in  this  way,  and  the  poor  will  have  had  their  burdens 
thus  enforced  on  them  to  bear  in  vain.  Now,  sir,  as  the  interests  of  SAii 
Francisco  and  the  interests  of  the  remainder  of  the  State  are  thoroughly 
identical,  in  this  behalf,  there  ought,  therefore,  to  be  harmony  of 
feeling.  I  regret  the  disposition  to  look  upon  these  great  questions  from 
a  sectional  point  of  view.  Let  us  fraternize  and  act  together.  Let  us 
study  the  advantage  of  the  great  masses  of  the  people,  and  not  be 
devoted  exclusively  to  the  petty  interests  of  this  locality  or  that.  Let  us 
stand  up  as  the  champions  of  all,  and  do  our  duty  fearlessly  and  firmly. 

Now,  sir,  the  right  way  to  reach  the  rich  men  and  prevent  them  from 
escaping  taxation  by  transferring  their  money  or  their  property  from 
hand  to  hand  while  the  Assessor  is  ^oing  on  his  round,  is  to  make  the 
assessment  on  all  the  property  withm  the  S^te  at  once  and  on  a  given 
day.  Then,  if  you  do  not  catch  the  money  in  the  hands  of  the  lender, 
jou  reach  it  in  the  hands  of  the  borrower.  I  have  heard  it  urged  here 
that  the  laws  were  the  only  means  of  protecting  morality;  and  I  have 
heard  it  said,  also,  that  in  the  absence  of  morality  there  was  little  power 
in  the  law.  But  what  can  laws  accomplish  for  the  enforcement  of  a  con- 
strained morality  in  the  absence  of  its  existence  in  the  sentiments  and 
conduct  of  the  people?  All  we  can  do  is  to  devise  a  system  just  in 
itself,  and  then  allow  the  Legislature  to  enforce  it  on  the  people,  if  the 
people  will  submit.  If  they  will  not,  sir,  then  we  have  reached  a  state 
of  anarchy.  But  let  us  discharge  our  duty  here  in  a  faithful  and 
conscientious  way.  If  the  populace  approve  our  work,  they  will  adopt 
the  Constitution  which  w6  oner,  and  then  it  will  be  the  duty  of  the 
Legislature  to  enforce  its  provisions  in  harmony  with  its  requirements 
and  design. 

I  think,  sir,  the  last  |rentleman  who  addressed  the  Convention  made  a 
mistake  in  his  illustration  when  ho  said  that  gold  notes  represent  value. 
Gold  notes  do  represent  value  in  a  certain  restricted  sense,  but  the  value 
which  they  represent  is  not  taxable.  Now,  all  that  is  wanted  to  reach 
^e  evils  cotnplained  of  here,  is  to  change  our  method  of  assessing,  and 
you  can  reach  every  man  in  the  State  who  has  property  to  tax,  without 
perpetrating  a  wrong.  We  must  not  impose  double  taxation  upon  the 
people.  We  have  already  adopted  the  principle  of  equality  and  uni- 
formity, and  if  we  adopt  this  amendment  the  two  sections  will  be 
entirely  inconsistent,  for  no  man  can  show  that  this  system  does  not, 
and  few  have  the  hardihood  to  deny  that  it  does,  impose  double  taxation. 
Most  of  those  here  assembled  have  the  fairness  and  frankness  to  admit 
that  it  does  amount  to  double  taxation.  But  they  do  not  go  far  enough 
and  admit  that  double  taxation  is  a  curse  to  a  people  professing  to  l>e 
free.  It  is  in  open  conflict  with  the  section  which  provides  for  equality 
and  uniformity.  If  one  man  is  taxed  twice  while  another  is  taxed  once, 
do  you  call  that  equal  and  uniform  taxation?  It  would  be  better  to 
leave  things  as  they  arc  rather  than  resort  to  this  unjust  expedient.  It 
would  be  better,  far  better,  to  rather  bear  the  ills  we  have  than  fly  to 
others  that  we  know  not  of. 

SriECH   or   IIB.    RETKOLDS. 

Mb.  EEYNOLDS.    Mr.  Chairman  :  I  will  not  attempt  to  discuss  this 


question  at  length.  The  time  for  argument  and  discussion  has  gone  by. 
The  argument  is  exhausted,  and  if  there  can  be  found  any  pretenses,  or 
masks,  or  disguises,  it  is  time,  sir,  fur  some  of  them  to  be  torn  off.  If  I 
can  find  any  such,  I  will  address  myself  for  two  or  three  minutes  to  the 
task  of  tearing  off  some  of  them. 

Mr.  Chairman,  great  is  humbug;  and  the  man  who  expects  to  return 
to  the  Legislature  is  his  prophet;  yea,  verily.  [Laughter.]  And,  as  I 
am  not  one  of  those,  nor  one  who  expects  to  be  elected  to  the  Board  of 
Supervisors,  or  some  other  high  office,  I  can  afford  to  tear  off  some  of 
these  masks.  How  does  the  case  stand  here?  These  things  are  either 
true  or  admitted:  First,  that  the  land  and  chattels  comprise  all  the 
property  in  the  State.  Second,  that  when  you  go  beyond  that  for  the 
purpose  of  taxation,  you  are  swelling  and  watermg  the  assessment  roll 
with  fictitious  values.  Third,  it  is  admitted  that  for  every  dollar  of 
those  fictitious  values  that  goes  upon  the  assessment  roll,  it  is  double  and 
treble  taxation  to  the  man  who  is  in  debt,  to  the  advantage  of  the  man 
who  is  not.  That  was  admitted  by  the  mover  6f  the  pending  amend- 
ment; it  is  admitted  by  the  gentleman  from  Los  Angeles ;  it  is  admitted 
throughout  this  debate,  and  yet  it  is  pretended — pretended,  I  say — that 
the  people  demand  it.  I  declare  that,  sir,  to  be  a  false  pretense  and  a 
fraud.  I  declare  it  to  be  untrue,  and  the  gentlemen  who  have  the  hardi- 
hood to  stand  on  this  floor  and  make  such  statements,  will  sooner  or 
later  learn  the  fact  to  their  sorrow.  I  declare  this  Moreland  amend- 
ment to  be  a  fraudulent  pretense.  I  declare  it  to  be  abominable.  I  do 
Qot  need  to  declare  it.  It  is  a  vile  pretense,  keeping  the  promise  to  the 
ear  while  it  intends  to  break  it  to  the  hope,  and  the  gentleman  who 
moves  it  knows  it  Every  gentleman  who  sustains  it  knows  it.  I 
promised  not  to  debate  the  question,  and  I  will  not.  But  I  will  say  that 
the  trouble  throughout  this  State  is  not  that  mortgages  are  not  taxed, 
that  ilebts  are  not  taxed,  that  the  assessment  roll  is  not  watered.  That 
is  not  the  trouble.  What  is  it?  It  is,  sir,  that  property  goes  untaxed. 
That's  what's  the  matter  1  Your  broad  acres  of  rich  land  goes  untaxed. 
You  have  spread  a  net  over  it  to  keep  the  people  off.  The  land  that 
you  value  at  six  bits  an  acre,  whereas,  the  land  alongside  of  it,  no  better 
than  yours,  which  supports  numerous  families,  is  taxed  at  forty  dollars 
an  acre.  That's  what's  the  matter  with  you  Grangers.  That's  what  ails 
the  assessment  roll.  That's  what  ails  the  people.  Go  to  the  city  and 
what  is  the  trouble?  The  little  homestead  occupied  by  the  working 
man  and  his  family,  with  a  mortgage  on  it,  is  taxed  for  the  last  dollar 
it  will  sell  for.  By  the  side  of  it,  the  brick  mansion,  worth  millions,  is 
taxed  by  a  bribed  Assessor  for  one  quarter  or  one  tenth  of  its  actual  value. 
And  that's  what's  the  matter  with  you  workingmen.  That's  what  ails 
the  assessment  roll  in  Ssn  Francisco.  And  the  gentlemen  talk  to  me 
about  inflating  the  assessment  roll  to  reduce  taxation.  You  have  admit- 
ted here  in  this  debate — you  have  admitted  in  your  amendment — that 
for  every  dollar  you  have  inflated  the  assessment  roll,  you  have  doubled 
the  tax  upon  the  man  who  has  a  mortgage  on  his  homestead,  while  the 
man  by  the  side  of  him,  Michael  Reese,  or  Flood,  or  Sharon,  and  others  >^ 
who  have  no  mortgage  on  their  property,  have  their  rate  of  taxes  reduced. 
And  now  one  word  in  regard  to  platforms.  Don't  deceive  yourselves 
about  your  platforms'.  Don't  deceive  yourselves  about  what  your  con- 
stituents want.  That  is  my  advice,  and  I  do  not  charge  you  a  cent  for 
it.  You  say  the  people  want  mortgages  taxed.  Very  well,  but  you 
know  that  they  do  not  want  to  be  doubly  taxed.  Oh !  you  think  they 
will  never  get  it  into  their  heads  that  you  are  doing  it.  I  charge  you — 
pause;  they  will  find  it  out.  Sometimes  the  people  in  their  platforms 
express  in  a  very  awkward  manner  their  views.  They  say  they  desire 
mortgages  to  be  taxed.  Well,  they  do,  but  in  a  qualified  sense.  And 
it  is  in  the  sense  that  it  shall  not  operate  to  increase  the  burden  which 
they  already  have  to  bear.  And  if  you  expect,  after  adopting  the 
amendment  now  pending,  to  go  back  to  the  people  and  cajole  them  into 
the  belief  that  you  have  kept  ^our.promise  in  good  faith,  you  will  find 
to  your  sorrow  that  you  are  mistaken.  They  will  find  out  the  truth  of 
the  matter  sooner  or  later.  And  when  they  find  that  you  have  mis- 
interpreted their  language  and  instructions,  there  will  be  no  excuse  for 
you.  It  will  be  too  Tate  then  for  you  to  retrace  your  steps.  You  have 
voted  to  tax  them  doubly,  and  they  will  find  it  out.  And  that  is  what 
I  ank  you  to  do,  is  to  interpret  their  instructions  correctly;  to  interpret 
their  platforms  correctly,  and  their  resolutions  and  their  wishes.  But  I 
do  not  want  jrou  to  inflate  the  assessment  roll,  because  it  is  easier  to  do 
thrit  than  it  is  to  do  the  right  thing.  But,  sir,  do  the  right  thing,  and 
interpret  truly  the  mind  of  the  people,  and  then  you  can  go  home  to 
your  constituents,  and  they  will  return  you  to  the  Legislature,  or  elect 
you  to  the  Board  of  Supervisors. 

This  amendment  contains  no  provision  for  deduction,  and  that  is 
finothor  reason  why  it  is  infamous.  But  gentlemen  say  they  intend  to 
amend  it,  so  that  it  will  provide  for  deductions,  that  is,  some  of  them 
do,  and  others  do  not.  But  when  you  do  that  the  remedy  will  be  almost 
as  bad  aa  the  disease.  Now,  sir,  one  word  more.  This  debate  has  taken 
a  wide  range,  and  I  will  not  consume  any  more  time.  But  I  do  appeal 
to  the  consistency  of  this  Convention,  when  they  say  they  are  in  favor 
of  executing  the  will  of  the  people,  not  to  do  that  which  the  people  will 
rebel  against.  You  are  mistaken  if  you  undertake  to  interpret  their 
will  in  that  way.  They  may  have  made  a  mistake;  they  may  have 
expressed  themselves  awkwardly,  but  they  will  not  excuse  you  in 
shirking  your  duty.  They  will  not  excuse  you  from  acting  the  dema- 
gogue. I  ask  the  Workingmen,  what  are  you  going  to  do  with  your 
platform  ?  Are  yon  going  to  stand  by  it  ?  "  No  person  shall  be  taxed 
for  that  which  he  does  not  own."  And  you  know  that  the  Moreland 
amendment  does  tax  a  man  for  what  he  does  not  own.  And,  sir,  if  you 
think  the  man  in  San  Francisco  cannot  understand  it  when  he  is  taxed 
for  the  whole  value  of  his  little  homestead,  and  for  the  mortgage  too, 
you  are  a  deluded  victim,  and  I  am  sorry  for  you. 

And  now  I  appeal  to  you  to  retrace  your  steps  and  get  back  to  solid 
ground.  Put  that  on  the  assessment  roll  which  is  property,  and  not  any 
fictitious  value.    If  you  do,  you  will  find  it  a  delusion  and  a  snare.' 


Digitized  by 


Google 


900 


DEBATES  AND  PROCEEDINGS 


Friday, 


And  I  call  upon  you  Grangers,  when  you  go  home  from  this  Conven- 
tion, and  you  come  to  fix  a  value  upon  your  lands 

Mb.  HITCHCOCK.  We  do  not  fix  the  value  upon  our  land,  it  is 
the  Assessor  does  that. 

Mb.  REYNOLDS.  Put  in  the  valuation  of  your  broad  acres  that  you 
have  spread  your  titles  over,  that  you  never  use,  that  you  are  holding 
away  from  those  who  would  cultivate  it,  value  it  at  the  same  rate  that 
the  little  homestead  is  valued  at,  which  supports  a  family.  And  you 
gentlemen  from  San  Francisco,  from  the  same  city  I  live  in,  when  we 
go  home  to  San  Francisco,  let  us  endeavor  to  elect  Assessors  who  will 
value  the  brick  mansion  for  what  it  is  worth,  as  well  as  the  little  home- 
stead. Let  us  assess  railroad  companies,  and  banks,  and  their  contents 
at  their  actual  value.  Do  that  and  you  will  put  an  end  to  all  this  com- 
plaint. But  do  not  water  the  assessment  roll,  for  there  will  be  no  relief 
in  that.    I  have  said  enough. 

SraiCH  OF  MB.  KAOON. 

Mb.  EAGON.  Mr.  Chairman :  It  seems  to  me  that  the  opponents  of 
this  amendment  are  arguing  from  a  false  basis.  They  argue  from  two 
standpoints — first,  that  evidences  of  indebtedness,  notes,  mortgages,  etc., 
are  not  property.  Now,  if  anything  in  the  world  is  property,  ti  note 
secured  by  a  mortgage  upon  real  estate  is  property.  That  proposition 
has  already  been  argue<l  to  such  an  extent  that  I  will  not  argue  it  any 
more.  The  Supreme  Court,  in  the  ninth  California,  says  that  "property 
is  what  we  have  the  exclusive  right  to  possess,  enjoy,  and  dispose  oh  It 
is  the  right  or  interest  which  a  man  has  in  land  or  chattels,  to  the  exclu- 
sion of  others."  That  definition  is  comprehensive  enough  to  embrace  ftU 
species  of  property,  real  or  personal.  Can  a  man  not  own,  and  enjoy, 
and  dispose  of  a  note?  Would  it  not  come  within  the  definition  given 
by  the  Supreme  Court  jis  property?  If  it  is  property  it  should  be  taxed 
the  same  as  any  other  property.  I  cannot  see  any  reason  why  it  should 
not  be. 

But  gentlemen  go  off  on  the  other  proposition,  that  if  these  things  are 
property  it  is  not  of  such  a  class  as  ought  to  be  taxed.  And  they  argue 
from  that  standpoint  that  these  notes  and  mortgages  are  things  which 
men  often  have  without  value  received ;  that  notes  are  merely  given  in 
child's  play.  But  in  ninety-nine  cases  out  of  one  hundred  promissory 
notes  given  have  been  given  for  value  received,  and  in  most  instances 
for  twenty-dollarpieces.  Why  do  they  not  represent  value?  I  will  not 
say,  like  Judge  Terry,  and  other  distmgulshed  gentlemen,  that  it  may 
not  make  double  taxation  in  some  cases.  I  believe  it  does.  I  am  some- 
thing like  Mr.  Tinnin  on  that  matter.  I  take  this  amendment  as  the 
best  we  can  get.  I  think  it  comes  nearer  to  equal  and  exact  justice  than 
any  other  proposition  presented  to  this  Convention.  Now,  sir,  these 
notes  are  valuable,  and  ought  to  be  taxed.  If  a  note  is  given  that  is 
good,  it  is  creating  value,  and  that  note  ought  to  be  taxed  the  same  as 
the  value  of  real  estate.  I  can  see  no  difl'erence  in  the  two  propositions. 
If  one  is  taxed  the  other  should  be.  Then  gentlemen  argue  from  another 
standpoint  which  I  wish  to  notice,  and  that  is  that  it  will  increase'  the 
rate  of  interest.  Sir,  we  are  here  endeavoring  to  pass  upon  a  great  prin- 
ciple to  assert  in  the  Constitution  of  the  State,  and  that  is  in  relation  to 
the  question  of  taxation,  regardless  of  whether  it  allows  me  to  get  cheap 
money  or  not  That  is,  to  make  all  men  pay  their  proportion  of  the 
burdens  of  government.  It  is  for  the  purpose  of  making  taxation  t«st 
equally  upon  all  property. 

It  is  admitted  on  all  hands  that  millions  of  property  escapes  taxation. 
Is  it  right  that  this  money  should  escape  taxation?  Under  the  present 
Constitution  it  is  admitted  that  there  are  three  hundred  millions  of 
property  escapes  taxation.  We  are  here  for  the  purpose  of  devising 
some  means  by  which  we  can  follow  these  men  up  and  make  them  pay 
taxes.  We  are  not  here  for  the  purpose  of  providing  that  men  snail 
have  cheap  money,  but  for  the  purpose  of  devising  a  system  of  taxation 
that  shall  be  just  and  equal.  We  have  heard  a  great  deal  here  in  the 
way  of  sympathy  for  poor  men.  But  heretofore  we  have  not  heard  that 
the  money  lenders  had  very  much  sympathy  for  the  poor  man.  It  is 
the  money  lender  who  seems  to  be  complaining  about  this  amendment. 
I  see  poor  men  here  who  are  in  favor  of  the  amendment.  I  have  not 
heard  any  man  who  is  borrowing  money  complaining. 

Now,  a  word  in  re^rd  to  platforms.  I  am  one  of  those  who  believe 
in  carrying  out  promises  maae  to  the  people.  I  believe  that  platforms 
sometimes  express  the  will  of  the  people.  I  do  not  believe  in  repudiat- 
ing platforms,  under  the  guise  that  the  people  have  changed  their  ideas, 
when  it  is  we  ourselves  wno  have  changed.  Platforms  should  bind  us. 
I  say  the  gentleman  from  San  Francisco,  Mr.  Reynolds,  has  changed  in 
this  matter  from  the  position  he  took  last  Summer.  When  he  says  that 
the  people  have  changed  since  then  he  is  mistaken,  lie  has  changed 
himself,  and  he  has  no  right  to  say  we  must  change  our  positions, 
because  he  has  changed,  or  to  say  that  the  people  have  changed.  It  was 
the  cry  all  through  the  State  that  mortgages  must  be  taxed,  and  I  think 
they  are  i;ight.  I  thought  so  then.  I  uiink  so  now.  The  people  of  San 
Francisco,  a  short  time  ago,  took  a  vote  on  this  proposition,  and  there 
were  over  thirteen  thousand  people  in  that  city  who  voted  for  the  gen- 
tleman and  his  colleagues  upon  this  very  proposition,  upon  this  very 
platform.  And  still  the  gentleman  says  we  must  go  back  upon  the 
platform. 

Mb.  REYNOLDS.  I  beg  pardon,  I  have  never  said  any  such  thing. 
I  said,  and  I  say  now,  that  we  must  act  upon  it,  but  we  must  act  upon  the 
whole  of  it.    I  think  the  Moreland  amendment  only  includes  half  of  it. 

Mb.  EAGON.  Your  platform  says  money,  mortgages,  bonds,  etc., 
must  be  taxed.  That  a  man  must  not  be  taxed  for  that  which  he  does 
not  own.  Now,  if  you  tax  mortgages,  and  deduct  it  from  the  land,  that 
is  another  thing.  That  does  not  anect  the  main  question  of  the  taxation 
of  mortgages.  But  I  understand  the  gentleman  to  say  we  should  not 
tax  mortgages. 

Mb,  REYNOLDS.  The  gentleman  does  not  understand  me  to  say 
any  such  thing,  because  I  never  said  it. 


Mb.  EAGON.  Then  I  am  mistaken;  but  the  same  thing  has  been 
said  by  others.  Now,  sir,  in  regard  to  this  great  petition  talked  about 
here,  before  this  body,  as  evidence  why  we  should  not  tax  mortga^&,  I 
recollect  very  well  when  that  petition  was  gotton  up.  It  was  gotten  up 
by  the  money  lenders,  sir,  and  not  by  the  people  who  were  borrowing 
money.  It  was  the  monejr  lenders,  who  had  power  over  certain  people 
at  that  time.  They  exercised  control  over  them,  because  they  were  bor- 
rowing money,  and  they  threatened  that  if  they  did  not  do  so  and  eo, 
they  would  put  this  additional  tax  on  them;  and,  for  the  purpose  of 
obtaining  mere  temjwrary  relief,  hundreds  of  men  signed  this  petition. 
How  is  it  now?  Do  they  come  before  you  here  and  ask  this  thing  as  a 
matter  of  justice,  as  a  matter  of  right?  Not  one  word  of  it.  But  these 
other  men  come  before  you  with  a  threat.  They  say,  "  We  have  been 
exempt,  for  a  number  of  years,  and  if  joif  do  anything  of  this  kind,  to 
make  us  pay  our  portion  of  the  taxes,  we  will  oppress  your  poor  men  — 
oppress  the  men  who  borrow  money,  and  the  great  massof  your  people." 
That  is  the  class  of  men— the  rich — who  are  protesting.  The  gentlemen 
cite  a  number  of  suppositious  cases,  of  how  this  will  oppress  the  poor 
man ;  that  we  propose  to  tax  the  passbook ;  then  follow  the  money  to  the 
bank  and  tax  it  there,  and  then  when  it  is  loaned  out,  tax  the  mortgage. 
There  are  no  such  cases.  They  cannot  point  to  a  single  instance  where 
this  was  ever  done  in  the  State  of  California,  when  we  were  operating 
under  the  mortgage  tax  law.  The  money  is  placed  there  in  small  quan- 
tities. When  the  Assessor  comes  around,  he  asks  how  much  money  the 
man  has  on  hand.  He  answers:  I  have  none.  Have  you  any  deposited 
or  at  interest?  I  have  so  much  deposited  in  a  certain  bank,  and  nere  is 
the  certificate  of  deposit.  Well,  says  the  Assessor,  that  is  simply  an  evi- 
dence of  indebtedness,  and  we  can't  tax  it.  Then  he  goes  to  the  bank 
and  propounds  the  same  questions.  The  banker  says  you  cannot  ttuc  it, 
because  it  is  loaned  out  on  mortgage.  He  then  finds  the  man  who  hits 
borrowed  the  money,  and  says,  where  is  the  money?  I  see  you  have 
borrowed  so  much  money.  Why,  says  he,  that  has  been  paid  out  for 
the  expenses  of  living — for  board.    So  the  money  is  not  taxed. 

Now,  they  say  that  the  money  lenders,  themselves,  when  you  go  to 
borrow  money,  will  add  the  tax  to  the  interest,  and  make  you  pay  it  in 
that  way.  Might  not  the  fanner,  when  you  go  to  tax  him,  just  as  well 
say,  you  must  not  tax  me  because  I  raise  wheat,  and  wheat  makes  Sour, 
and  Hour  makes  bread,  and  bread  is  the  staff  of  life,  and  if  you  tax  us 
we  will  simply  add  the  tax  to  the  price  of  bread,  and  the  poor  men  who 
eat  bread  will  have  to  pay  it  after  all.  It  is  to  the  interest  of  all  men  to 
have  clieap  wheat,  and  therefore  you  must  not  tax  us.  Is  not  that  in 
keeping  with  the  demands  we  hear  on  this  floor?  The  shoemaker 
might  set  up  the  same  claim,  that  it  is  to  the  interests  of  the  people  to 
have  cheap  shoes.    But  none  of  these  are  exempt,  although  they  are  aU 

S reducers.  The  money  lender  alone,  doing  nothing  for  the  support  of 
overiiment,  claiming  constantly  the  protection  of  Government,  only 
cjeinid  exemption.  I  say  it  is  in  very  bad  taste  for  them  to  come  before 
the  Convention  and  ask  immunity. 

Now,  sir,  this  amendment  does  not  suit  me  in  all  respects,  but  it  is  the 
best  I  have  seen.  Mr.  Reddy  thinks  it  may  be  construed  as  taxing  cer- 
tificates of  ownership  in  mining  corporations;  if  that  is  so,  there  is  noth- 
ing but  double  taxation  in  that;  it  would  hamper  the  mining  interests. 
I  agree  with  the  gentleman  that  the  agricultural  and  mining  interests 
should  go  hand  in  hand  together.  The  one  depends  to  a  great  extent  on 
the  other.  If  one  is  prosperous  the  other  is  also.  I  believe  that  the  mining 
interest  should  be  encouraged,  that  it  ought  to  be  fostered.  The  proper 
way  to  tax  them,  in  my  judgment,  would  be  to  tax  either  the  gross  or 
net  proceeds  of  the  mine.  Tax  them  for  their  improvemente,  but  do 
not  tax  them  upon  their  evidences  of  ownership  in  the  mines.  You 
might  as  well  Ux  the  farmer  upon  his  land  and  then  turn  round  and  tax 
him  upon  his  deed,  which  is  notning  more  than  the  evidence  that  he  owns 
the  land.  There  is  no  intrinsic  value  in  the  deed,  none  in  a  certificate 
of  mining  stock,  and  if  that  is  the  intent  or  effect  of  this  amendment, 
I  may  say  that  I  am  opposed  to  that  feature  in  it. 

3PKICB  OF  KB.  BIGOS. 

Mb.  biggs.  Mr.  Chairman  :  I  do  not  desire  to  take  up  the  time  of 
this  Convention  but  a  few  moments.  I  do  not  propose  to  discuss  the 
question  but  a  few  moments.  I  propose  to  sustain  the  action  of  the 
committee.  I  am  opposed  to  both  amendments.  I  wish  to  call  Judge 
Winans'  attention  for  a  moment,  to  the  general  inconsistency  and  fallacy 
of  the  arguments  here 

Mb.  WILSON.  If  the  gentleman  is  going  to  do  that  we  had  better 
adjourn  this  Convention  to  some  other  day.    [Laughter.] 

Mb.  biggs.  I  don't  mean  the  gentleman,  I  mean  Mr.  Winans.  The 
gentleman  cited  a  case  of  a  farm  that  was  sold  for  a  thousand  dollars, 
twenty  times  over,  and  notes  taken  each  time.  Now,  I  ask  my  friend, 
and  the  gentlemen  upon  this  floor,  to  go  way  back,  before  the  decisioit 
of  the  Supreme  Court  which  has  been  referred  to  here;  when  wo 
deducted  our  indebtedness  from  our  debts.  I  ask  them  to  go  back  to 
that  time,  and  adopt  the  report  of  the  committee,  which  is  merely  to 
engraft  what  was  upon  our  statute  books  in  eighteen  hundred  and  sixty. 
Gentlemen  have  objected  to  this  section  offered  by  the  committee,  but  I 
yront  to  assure  this  Convention  that  they  are  laboring  under  a  misappre- 
hension, as  far  as  that  is  concerned.  Every  gentleman  knows  we  had  a 
good  law,  with  the  exception  of  four  years,  from  eighteen  hundred  and 
fifty-one  down  to  the  very  time  that  the  Supreme  Court  rendered  this 
decision  in  the  Hibemia  Bank  case.  Now,  a  great  hue  and  cry  was 
raised,  which  has  been  going  from  that  day  to  this,  throughout  the 
length  and  breadth  of  the  State,  to  have  what  was  then  on  the  statute 
books  engrafted  in  the  organic  law.  And  that  is  what  this  report  of  the 
committee  does  do,  engraft  it  into  the  Constitution.  I  am  in  hopes  the 
Convention  will  teke  the  report  of  the  Committee  on  Revenue  and  Tax- 
ation and  examine  it,  and  if  that  is  not  coming  nearer  what  the  people 
of  this  State  want  tlfan  either  of  the  two  amendments,  then  I  am  greatly 
mistaken. 
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I  want  to  notice  one  more  question.  The  question  has  been  discussed 
here  about  men  reflectini  the  will  of  the  ]>M>ple.  Yes,  sir;  I  am  one 
of  those  who  believe  in  that.  I  was  in  the  Qonr^ntion  that  adminis- 
tered the  pledge  to  the  Butte  delegation. 

Mb.  PLLLIAM.    I  construed  that  resolution  differently. 

Mb.  biggs.  My  friend  Pulliam  got  up  then  on  the  floor  of  that 
Convention  and  told  them  ha  was  in  favor  of  taxing  mortgages  and 
solvent  debts,  and  that  is  what  I  ask  him  to  do  now.  I  say  I  am  in  favor 
of  that,  and  I  propose  to  show  why  I  stand  upon  the  platform,  as  far  as 
taxing  mortgages  and  solvent  debts  is  concerned.  The  platform  says  we 
are  in  favor  of  taxing  mortgages  and  solvent  debts.  I  do  not  speak  for 
the  Butte  delegation.  As  a  member  of  the  committee,  I  have  a  right  to 
vote  as  I  please.  You  have  the  same  right,  and  you  are  amenable  to  the 
people  of  Butte  County,  who  sent  you  here,  and  to  the  people  of  tlie 
State.  I  don't  come  here  wishing  to  dictate  to  any  man,  but  for  the 
welfare  of  the  people  of  the  State  of  California,  and  offer  this  as  a  com- 
promise, as  an  olive  branch,  between  the  two  contending  parties — the 
Ilale  amendment  and  the  Moreland  amendment — and  f  say  to  them  : 
come  and  go  with  us,  and  we  will  do  you  good. 

Kow,  sir,  I  am  a  Granger,  and  I  have  the  utmost  confidence  in  the 
Grangers,  and  I  want  to  correct  the  insinuation  thrown  out  by  Judge 
Reynolds.  He  said  that  some  of  the  Grangers'  land — miles  I  believe — 
was  assessed  at  seventy-live  cents  an  acre,  but  here  is  a  man  with  his 
little  homestead  assessed  at  forty  dollars  an  acre.  That  was  his  general 
language.  Now,  if  the  Grangers  are  that  class  of  men  I  am  deceived. 
As  a  Non-partisan  here  I  am  opp)Scd  to  that  kind  of  thing,  and  I  pro- 
pose to  have  every  piece  of  land  assessed  at  its  full  value,  and  if  the 
Assessors  don't  do  their  duty,  we  will  turn  them  out  of  office.  I  am  for 
assessing  real  estate  at  its  cash  value,  and  solvent  debts  at  their  cash 
value,  and  that  is  all  the  people  want.  Convince  a  man  against  his 
will,  he  will  be  of  the  same  opinion  still,  and  I  don't  propose  to  try  to 
convince  the  gentleman. 

Me.  REYNOLDS.  I  will  give  you  an  instance,  in  one  of  the  upper 
counties.  One  man  was  the  owner  of  eight  hundred  acres  of  land  with 
a  house  on  it  His  neighbor  was  the  owner  of  seventeen  hundred  acres, 
with  three  houses  on  it.  The  former  was  taxed  sixty-five  dollars  more 
than  the  latter. 

Mb.  biggs.  Here  you  said  one  was  assessed  at  seventy-five  cents 
and  the  other  at  forty  aoUars.  If  there  are  any  such  cases  it  is  the  fault 
"f  the  Assessors  and  not  of  the  owners  of  the  land.  I  would  remind 
Senators  that  the  question  here  has  not  been  on  the  amendments  so 
much  as  it  has  been  on  susteining  the  decision  of  the  Supreme  Court. 
It  has  resolved  itself  into  a  question  that  we  must  sustain  the  action  of 
the  Supreme  Court  in  the  Hibemia  Bank  case.  And  the^  say  that 
twenty-five  thousand  taxpayers  of  San  Francisco  signed  this  petition. 
Mr.  Winans  would  have  you  believe  that  all  the  lawyers  in  San  Fran- 
cisco sent  a  memorial  protesting  against  the  taxation  of  mortgages  and 
solvent  debts,  and  perhaps  he  is  correct. 

Now,  sir,  I  propose  to  show  gentleman  of  this  Convention  that  these 
twenty-five  thousand  distinguisned  persons  of  San  Francisco,  voted  the 
other  way  at  the  last  election.  If  I  am  wrong  I  hope  the  gentleman 
will  correct  me.  I  believe  the  party  that  was  successful  there  had  a 
tilatform,  which  declared  in  favor  of  taxing  mortgages  and  solvent  debts. 
The  Democratic  party  in  San  Francisco  put  out  a  ticket  for  delegates  to 
this  Convention,  both  State  and  city  and  county  ticket,  and  I  believe 
they  had  in  their  platform  that  mortgages  and  solvent  debts  should  be 
exempt  from  taxation.  The  great  Democratic  party  of  San  Francisco 
adopted  a  platform  that  mortgages  and  solvent  debts  should  be  exempt 
fii<m  taxation.  What  was  the  result?  Why,  sir,  only  eighteen  hundred 
or  two  thousand  votes  was  polled.  Now,  where  was  the  twenty-five 
thousand  men  who  signed  tnat  petition  that  Mr.  Winans  talks  about. 
When  that  very  question  was  before  the  people,  they  only  got  eighteen 
hundred  votes. 

Mb.  WINANS.  You  will  find  them  all  when  your  Constitution 
comes  to  be  voted  upon. 

Mb.  biggs.  Yes,  sir;  and  if  we  put  in  this  clause  texing  mortgages, 
I  venture  the  prediction  that  there  will  be  fifty  thousand  votes  rolled  up 
in  favor  of  it,  over  and  above  what  there  would  be  if  we  strike  it  out. 
Exempt  mortgages  from  taxation  and  you  won't  receive  a  Corporal's 
guard. 

Mr.  WILSON,  of  First  District.    May  I  ask  vou  a  question. 

Mb.  BIGGS.    Yes,  sir. 

Mb.  WILSON.  Don't  you  know  that  the  Democratic  Committee 
agreed  not  torun  a  ticket,  but  to  vote  the  Non-partisan  ticket. 

Mb.  BIGGS.  I  know  you  voted  the  full  Democratic  strength  at  the 
last  election. 

Mb.  WILSON.  I  say  it  bore  no  proportion  to  the  Democratic  vote, 
and  everybody  knows  it  that  knows  anything. 

Mr.  BIGGS.  I  am  in  hopes  we  will  carry  on  this  discussion  good 
naturedlv.  I  do  not  want  to  be  interrupted  too  often.  If  the  Working- 
men  ha<I  made  their  canvass  on  the  issue  that  mortgages  should  be 
exempt,  they  would  not  have  seats  on  this  floor. 

Mb.  REYNOLDS.  If  the  Colonel  will  allow  me,  I  will  answer  that 
question. 

Mb.  BIGGS.     Proceed. 

Mb.  REYNOLDS.  I  am  happy  to  state  to  the  gentleman  that  the 
Democratic  platfonn  contained  no  such  provision  as  the  one  he 
referred  to. 

Me.  TINNIN.    There  is  no  Democratic  party  in  this  contest. 

Mb.  biggs.  I  quoted  this  merely  to  show  where  these  twenty-five 
thousand  votes  went  to.  It  seems  to  me  that  the  object  here  is  to  break 
up  my  argument.  I  propose  to  go  a  little  farther,  and  say  that  every 
taxpayer  in  this  State  shall  be  taxed  on  what  he  is  worth,  and  no  more. 
I  believe  that  is  but  just,  and  oueht  to  be  engrafted  in  the  Constitution. 
I  know  the  people  desire  it,  for  the  very  reason  that  it  was  the  law  way 
back  before  the  Supreme  Court  made  that  decision,  and  there  was  no 


complaint  from  the  people  then.  I  think  that  was  the  worst  decision 
ever  made  in  the  Stete  of  California,  and  we  are  told  here  that  we  must 
sustain  that  decision ,-  that  if  we  tax  mortgages  we  will  set'  this  State 
back  ten  years.  Now,  does  any  gentleman  believe  any  such  stuff  as 
that?  The  people  were  prosperous  and  contentod  then.  The  discontent 
has  grown  out  of  that  decision.  Why  not  adopt  the  report  of  the  com- 
mittee? I  believe  in  that  report.  I  believe  it  is. better  than  either  of 
the  amendments.  It  will  satisfy  the  people.  Adopt  this  section  and 
the  people  will  say :  "Well  done,  thou  good  and  faithful  servants,  thou 
hast  been  faithful  over  few  things,  we  will  make  you  rulers  over  many." 
If  you  do  not,  this  Convention  will  be  a  great  political  graveyard.  I 
say  ifris  the  duty  of  every  man  to  carry  out  his  pledge  to  the  people, 
and  if  he  can't,  he  had  l>etter  resign  and  go  home  and  let  tliem  send 
some  one  else.  We  must  engraft  this  provision  in  the  organic  law,  that 
mortgages  shall  be  taxed. 

Mr.  HUESTIS.  The  question  has  been  suggested  by  Major  Biggs,  in 
regard  to  the  Democratic  platform.  I  find  that  the  Major  was  righL  I 
have  that  platform  here,  and  I  find  just  such  a  clause  in  it.  It  says  that 
the  taxation  of  mortgages  and  solvent  debts  must  be  forever  prohibited. 

Me.  biggs.    You  see  I  was  right  aaer  all. 

Mr.  TINNIN.  I  deny  that  this  is  the  Democratic  platform.  It  is 
the  platform  of  a  few  individuals. 

SIR.  BIGGS.  Are  you  the  mouthpiece  of  the  Democratic  party  of 
this  State? 

SPEKCR  or  ME.  BABBT. 

Mb.  BARRY.  Mr.  Chairman :  I  don't  intend  to  take  up  the  time  of 
this  Convention.  I  must  say,  I  am  highly  gratified  at  the  amusement 
afforded  myself  and  this  committee  by  the  gentleman  from  Butte,  Major 
Biggs.  I  am  exceedingly  gratified,  because  the  Workingmen  have 
scored  another  point.  But,  sir,  I  am  not  here  for  the  purpose  of  spew- 
ing for  future  political  success  for  myself.  When  I  stood  before  the  peo- 
ple of  my  district  I  proclaimed  that  securities  should  be  texed ;  that  the 
property  of  the  rich  should  be  taxed  as  well  as  the  little  homestead  of 
the  poor.  If  that,  sir,  is  demagogism ;  if  to  say  that  the  people  of 
this  State  shall  no  lon^r  suffer  from  the  oppressions  and  burdens  of  the 
past;  to  say  that  the  rich  shall  pay  their  sliare  for  the  support  of  the 
government,  as  well  as  the  poor — if  that  is  demagogism,  then,  sir,  I 
stend  before  this  Convention  and  the  people  of  this  State  as  a  demagogue. 
I  believe,  »ir,  that  when  a  man  is  a  candidate  for  a  public  station,!  care 
not  how  humble  it  is;  that  when  he  declares  himself  in  favor  of  a  cer- 
tain proposition,  in  favor  of  certein  principles  which  ho  believes  to  be 
ri^ht;  tbat  he  wants  the  people  to  understand  that  if  he  is  elected  he 
will  carry  out;  if  he  does  not  do  it,  I  hold,  sir,  tbat  he  is  recreant  to  his 
trust,  recreant  to  his  pledges,  recreant  to  his  sense  of  duty,  to  himself, 
and  to  all  sense  of  honor,  when  he  violates  thobe  pledges.  I  am  one  of 
those  who  believe  that  pledges  and  platforms  are  not  molasses  to  cateh 
flies,  but  that  they  are  the  expression  of  the  will  of  the  people,  even 
when  he  makes  no  pledges,  when  he  is  elected  upon  a  platform  of  that 
character.  When  tne  people  select  him  to  carry  out  their  wishes  it  is 
his  duly  to  do  it  I  don't  wish  to  be  understood  as  saying  that  the  gen- 
tleman from  San  Francisco,  Mr.  Reynolds,  is  disobeying  the  wishes  of 
the  people  of  that  city,  but  he  seems  to  charge  men  in  this  I>ody  with 
being  recreant,  because  they  have  expressed  themselves  on  this  floor  in 
favor  of  what  they  consider  and  believe  honestly  that  the  people  desire. 
It  is  only  the  demagogue  who  pretends  to  acquiesce  in  the  popular  will 
in  order  to  obtain  votes.  I  believe  the  members  on  this  floor  are  doing 
what  they  believe  to  be  right;  that  they  are  trying  to  carry  out  the  will 
of  the  people,  as  they  interpret  it;  that  they  are  governed  by  the  wishes 
of  the  people  of  this  State.  I  do  not  want  to  believe  that  any  man 
here  is  governed  in  his  action  by  purely  personal  motives;  who  is  will- 
ing only  to  vote  and  telk  to  carry  out  his  own  personal  ends,  but  I 
would  rather  believe  that  they  are  suiting  from  honest  conviction,  for  the 
good  of  the  whole  people.    That  ia  as  it  ought  to  be  in  this  Convention. 

As  I  said  in  the  stert,  I  am  in  favor  of  taxing  the  rich  equally  with 
the  poor.  I  am  in  favor  of  texing  mortga^  and  solvent  debts.  I 
believe  there  is  a  large  amount  of  capitel  which  has  all  along  escaped 
taxation,  which  ought  to  be  taxed.  Under  the  decision  of  the  Supreme 
Court  of  this  Stete,  more  than  one  hundred  millions  of  property  were 
stricken  from  the  assessment  roll,  which  operated  to  increase  the  burden 
of  taxation  upon  the  poor,  and  the  working  and  middle  classes.  Those 
who  can  afford  to  pay  taxes,  never  pay  on  what  they  are  worth.  It 
operated  as  a  heavy  burden  upon  those  who  did  not  escape  by  reason  of 
the  decision  of  the  Supreme  Court.  I  say  one  of  the  great  incentives  on 
the  part  of  the  people  for  calling  this  Convention,  was  this  question  of 
the  taxation  of  mortgages.  I  apprehend  that  this  body  will  be  willing 
to  abide  by  this  idea,  and  be  governed  by  it.  The  only  reason  there 
seems  to  be  in  the  opposition  is  that  it  will  affect  corporations  and  capi- 
talists generally.  Now,  sir,  I  say  this  because  I  have  heard  these  remarks 
myself.  Now,  I  believe  our  action  thus  far  has  shown  that  we  are  not 
controlled  by  capitalists  and  corporations.  I  believe  our  action  on  these 
great  questions  will  convince  the  people  that  we  are  desirous  of  pro- 
moting their  best  interests.  The  Supreme  Court  has  decided  that  certain 
things  are  not  property,  but  I  believe  there  will  be  a  majority  roll«l  up 
in  this  Convention  that  will  set  aside  that  decision  and  establish  a  differ- 
ent rule. 

Now,  sir,  as  to  the  amendments  upon  this  question,  I  am  somewhat 
inclined  to  oppose  them  all.  There  is  not  one  that  fully  conforms  to  my 
views  except  the  amendment  of  the  gentleman  from  Sonoma,  Mr.  More- 
land,  and  I  would  like  to  have  some  amendmenta  to  that,  and  that  is, 
that  the  orphan  asylums,  and  the  asylums  for  the  aged  and  infirm, 
should  be  exempt  from  the  provisions  of  that  article.  I  believe,  sir, 
when  this  Convention  decided  that  appropriations  from  the  State  for 
this  purpose  should  continue,  they  dm  right.  We  are  now  trying  to 
extend  aid  with  one  hand  while  we  hold  it  away  with  the  other.  I 
think  it  is  our  duty  to  hold  that  these  institutions  should  not  be  taxed. 
They  are  doing  a  grand  work  for  the  State.    They  are  performing  their 
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work  better  than  the  State  could  do  it.  '  I  think  the  Convention  thought 
so  when  ther  passed  a  section  which  farther  guarantees  the  appropria- 
tion. I  think  they  ought  to  be  exempt  from  taxation,  because  they  are 
in  the  same  position  as  institutions  controlled  by  the  State. 

Now,  sir,  1  would  prefer  the  report  gf  the  committee  as  it  came  from 
them,  provided  they  would  strike  out  the  words  "capital  stock  of  corpo- 
rations, and  joint  stock  associations."  It  would  do  a  great  injury  to  the 
milling  interest  of  this  State,  and  thereby  injure  the  whole  State,  to  tax 
them  twice;  it  is  double  taxation,  and  double  taxation  injures  not  simply 
the  miners  themselves,  but  the  whole  State,  and  I  cannot  believe  this 
Convention  will  do  so  unwise  an  act.  The  mining  interest  shoifid  be 
encouraged  as  well  as  the  farming  interests.  Those  who  incorporate  for 
the  purpose  of  developing  the  great  mineral  resources  of  the  State  ought 
not  to  be  doubly  taxed;  if  you  do  that  you  tend  to  discourage  a  largo 
class  which  is  doing  a  great  work  for  the  State,  which  adds  wealth  to  the 
Slate,  which  is  one  of  the  most  important  interests  in  the  State.  Mining 
and  farming  are  the  two  great  leading  interests  of  the  State;  they  should 
not  be  discouraged  by  loading  them  down  with  taxation.  I  will  also 
say  that  for  the  same  reason  I  do  not  think  that  growing  crops  should 
bo'  taxed.  The  farmer  is  taxed  for  all  his  personal  property  and  real 
estate.  It  is  true  that  the  Assessors  in  many  cases  do  not  do  their  duty, 
but  that  is  the  fault  of  the  people  in  electing  that  class  of  men.  I 
believe  the  people  will  hereailer  elect  that  class  of  men  who  will  do 
their  duty;  who  will  assess  property  for  what  it  is  worth.  I  believe 
when  the  Assessor  assesses  the  land  for  what  it  is  worth,  and  the  per- 
sonal property  for  what  it  is  worth,  that  is  all  that  should  be  taxed. 

Me.  walker,  of  Tuolumne.  I  move  the  committee  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

Division  being  called  for,  the  committee  divided,  and  the  motion  pre- 
vailed by  a  vot«  of  73  ayes  to  42  noes. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
rejKirt  of  the  Committee  on  Revenue  and  Taxation,  have  made  pro- 
;;ro33,  and  ask  leave  to  sit  again. 

ADJOl'BMUBNT. 

Ma.  EDGERTON.    I  move  we  do  now  adjourn. 
Mk.  REYNOLDS.     I  move  we  do  now  adjourn  until  seven  o'clock. 
Thb  PRESIDENT.     The  question  is  on  the  motion  to  adjourn. 
The  motion  prevailed. 

.\nd  at  five  o'clock  p.  m.,  the  Convention  stood  adjourned  until  to-mor- 
row morning,  at  nine  o'clock  and  thirty  minutes. 


NINETY-NINTH  DAY. 

Saceimxnto,  Saturday,  January  4, 1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u..  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


PKKSEItT. 

Andrews, 

Herrington, 

Reed, 

Ayers, 

Hitchcock, 

Reynolds, 

Barbour, 

Holmes, 

Rhodes, 

Barry, 

Howard ,  of  Los  Angelef 

,  Ringgold, 
Rolfe, 

Barton, 

Howard,  of  Mariposa, 

Beerstecher, 

Huestis, 

Schell, 

Bell, 

Hughey, 

Schomp, 

Biggs, 

Hunter, 

Shoemaker, 

Blackraer, 

Inman, 

Shurtleff, 

Boggs, 

•Johnson, 

Smith,  of  Sant*  Clara, 

Boucher, 

Jones, 

Smith,  of  4th  District, 

Brown, 

Joyce, 

Smith,  of  San  Francisco, 

Burt, 

Kelley, 

Soule, 

Caples, 

Kenny, 

Steele, 

Chapman, 
Condon, 

Kleine, 

Stevenson, 

Lampson, 

Stuart, 

Cross, 

Larkm, 

Sweasey, 

Crouch, 

Lavigne, 

Swenson, 

Davis, 

Lewis, 

Swing, 

Diwling, 

Lindow, 

Terry, 

Doyle, 

Mansfield, 

Thompson, 

Dudley,  of  Solano, 

Martin,  of  Santa  Cruz, 

Tinnin, 

Eagon, 

McCallum, 

Townsend, 

Edgerton, 

McComas, 

TuUy, 

Estey, 

McConnell,    * 

Turner, 

Evev, 

McCoy, 

Tuttle, 

Filcher, 

McFarlaud, 

Vacquerel, 

Finney, 

McNutt, 

Van  Voorhies, 

Freeman, 

Mills, 

Walker,  of  Marin, 

Freud, 

Moffat, 

Walker,  of  Tuolumne, 

Garvey, 

Moreland, 

Webster, 

Gorman, 

Morse, 

Weller, 

Grace, 

Nason, 

Wellin, 

Graves, 

Nelson, 

West, 

Gregg. 

Neunaber, 

Wickes, 

Hale, 

Noel, 

White, 

Hall, 

Overton, 

Wilson,  of  Tehama, 

Harrison, 

Porter, 

Wilson,  of  1st  District, 

Harvey, 

Prouty, 

Wyatt, 

Heiskell, 

Pulliam, 

Mr.  President. 

Herold, 

Reddy, 

Barnes, 

Belcher, 

Berry, 

Campbell, 

Casserly, 

Charles, 

Cowden, 

Dean, 


ABSIKT. 

Est«e, 

Farrell, 

Fawcett, 

Glascock, 

Hager, 

Uilbom, 

Ke^es, 

Lame, 


Dudley, of  San  Joaquin,Larue, 

Dunlap,  Martin,  of  Alameda, 


MiUer, 

Murphy, 

O'Donnell, 

Ohleyer, 

O'Sullivan, 

Shaiter, 

Stedman, 

Van  Dyke, 

Waters, 

Winans. 


LEAVE   OF    ABSENCE. 

Leave  of  absence  was  granted  to  Mr.  Charles  for  two  days. 

THE  JODBNAL. 

Mr.  BEERSTECHER.  I  move  that  the  reading  of  the  Journal  be 
dispensed  with  and  the  same  approved.  •- 

So  ordered. 

IN    BELATION   TO   ADJOCEXINO   SINE  DIE. 

Ma.  FINNEY.  Mr.  President:  I  wish  to  call  up  and  move  the  adop- 
tion of  the  resolution  sent  up  to  the  desk,  in  relation  to  adjournment, 
and  if  I  can  get  a  second  I  wish  to  say  a  few  words  in  relation  to  it. 

The  SECRETARY  read  the  resolutions,  as  follows: 

Wheecas,  This  Constitutional  Convention  wai  ordered  hj  a  small  majority  of  the 
people  of  the  ijtate,  showing  that  they  were  uniire|«red  for  ttny  radical  change  in 
the  organic  law ;  and,  wbereiiK,  this  Convention  was  called  by  a  hostile  Legisla- 
ture, which  so  framed  the  calling  Act  as  to  render  impoe^ible  the  completion  of 
its  work  in  any  such  thoughtfnl  and  finished  manner  as  to  make  It  acceptable  to 
the  people,  or  a  credit  to  the  State;  and,  whereas,  the  time  fixed  bj  the  Legtala- 
ture  fur  the  session  of  this  Convention  has  now  expired,  and  the  State  authorities 
seem  disposed  to  construe  against  it  every  technicality  of  the  law;  and,  whereas, 
it  is  now  evident  that  only  a  doubtful  quorum  can  be  kept  together,  which  will 
not  fully  represent  the  various  interests  of  tlie  State;  and,  whereas,  it  seems  to  os 
desintble  to  resubmit  the  whole  matter  to  the  people  of  the  State,  that  they  may 
take  such  action  therein  as  may  to  them  appear  beet ;  therefore, 

Jieiolcfd,  That  the  President  appoint  a  committee  of  five,  whoM  duty  it  shall  be 
to  prepare  au  address  to  the  people  of  the  State,  setting  forth  briefiy  the  variona 
causes  and  circumstances  which  have  prevented  the  Convention  from  completing  its 
labors,  and  requesting  them  to  elect  a  Legislature  which  shall  make  the  neceeoary 
appropriations  for  the  completion  of  the  work  of  the  Convention,  if,  on  full  consid- 
eration, they  desire  it  to  bo  completed ;  the  address  to  be  reported  on  or  before  the 
sixth  day  ot  January,  instant. 

Hesolvfd,  That  when  this  Convention  a^Jonms  on  the  dith  day  of  January,  it 
stands  adjonmed  to  the  first  Monday  in  September,  A.  D.  eighteen  hundred  mad 
eighty,  at  which  time  it  shall  convene  and  proceed  with  its  work,  provided  the  Leg- 
islature shall  have  made  the  appropriations  neceasaiy  for  the  expenses  of  the  Con- 
vention. 

Mb.  FINNEY.    Mr.  President 

Mb. "WHITE.  I  rise  to  a  point  of  order.  Is  there  anything  before 
this  Convention  7 

The  PRESIDENT.  Yes,  sir;  the  resolutions  are  before  the  Conven- 
tion, and  the  author  is  entitled  to  the  floor. 

SPEECH  or  UB.   riMMET. 

Me.  FINNEY.  Mr.  President  and  gentlemen  of  the  Convention : 
Before  going  into  my  reasons  for  offering  these  resolutions,  I  wish  to 
make,  in  justice  to  myself,  one  statement.  I  have  been  here  in  attend- 
ance upon  this  Convention  irom  the  start,  and  I  have  up  to  this  time 
occupied  less  than  thirty-five  minutes  of  the  time  of  this  Convention  in 
all  that  I  have  said  and  done  upon  this  floor.  If,  therefore,  I  shall  be 
unable  to  finish  in  fifteen  minutes  what  I  have  to  say,  I  hope  I  may 
receive  the  indulgence  of  the  Convention.  I  also  wish  to  clear  up,  in  a 
few  words,  a  little  of  this  excited  rubbish  that  has  drawn  itself  around 
the  offering  of  these  resolutions.  I  offered  them  the  other  day  for  read- 
ing, as  has  been  the  custom  in  this  Convention,  and  as  I  believe  is  right, 
that  no  important  matter  should  be  sprung  unadvisedly — that  they  may 
have  time  to  be  considered.  I  need  not  remind  the  gentlemen  of  the 
Convention  of  the  peculiar  courtesy  with  which  these  resolutions — cer- 
tainly unopprobrious  in  themselves  and  not  improper  to  be  introduced 
here — were  received  by  the  tender  consciences  of  some  gentlemen,  and 
I  use  that  word  in  its  parliamentary  sense.  One  gentleman,  for  whom 
I  had  the  highest  respect,  and  with  whom  I  had  counseled,  who,  while 
not  giving  his  adhesion  to  the  idea,  still  professed  to  me  that  they  were 
unobjectionable  and  perfectly  proper,  made  the  sneering  remark,  "  Sen- 
sational !"  I  beg  to  assure  the  Convention  that  the  sensational  idea 
never  presented  itself  to  my  mind.  It  was  the  furthest  possible  thought 
from  my  mind.  My  desire  was  simply  and  alone  to  call  the  attention 
of  the  Convention  to  certain  things  which  seemed  to  me  we  are  apt  to 
lose  sigh|  of.  I  disclaim  entirely  any  design  to  lecture  or  tutor  this  Con- 
vention. I  recognize  my^lf  as  one  of  your  weakest  and  most  youthful 
members.  Another  person  sprang  to  his  feet  and,  iii  an  excited  manner, 
impugned  my  motives.  He  sneered  at  the  proposition,  and  said  the 
matter  was  a  disgrace  to  the  author  and  an  insult  to  the  Convention. 
There  are  persons  from  whom  such  talk  is  the  highest  compliment  that 
can  be  received. 

I  throw  myself  upon  the  Convention  to  know  if  they  believe,  for  one 
moment,  that  any  intention  of  insult  to  this  body  can  come  from  me? 
The  word  "  traitor  "  was  hissed  through  the  room.  In  the  name  of  God, 
gentlemen,  traitor  to  whom  ?  Traitor  to  what?  Was  it  treason  to  my 
constituents?  Although  repeatedly  urged  to  do  so,  they  have  ever 
refused,  up  to  this  day,  to  instruct  me  as  to  my  duty  on  this  floor.  Was 
it  treason  to  party?  Gentlemen  of  the  Convention,  I  know  no  party 
here.  In  a  Democratic  district  I  was  elected  by  three  fourths  of  the 
votes  cast,  against  the  regular  Democratic  nominee.  All  parties  com- 
bined, and  requested  me  to  take  this  place,  and  serve  them  here  one 
hundred  days.  Was  it  treason  to  the  State?  That  suggestion  does  not 
come  well  from  those  who  stayed  at  home,  as  against  a  man  who  for 
years  marched  under  the  stars  and  stripes  in  defense  of  his  country. 
The  word  was  unworthy  to  be  uttered  here;  unworthy  of  the  men,  who- 
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ever  tbey  may  be,  and  I  know  them  not,  who  uttered  it.  Since  then  it  has 
been  called  a  political  dodge.  I  scorn  it.  Every  man  in  this  world  who 
knows  me,  knows,  that  as  for  politics,  I  haTe  no  ambition.  I  have  ever 
refused  to  have  anything  to  do  with  it.  I  made  a  vow,  as  a  boy,  that  I 
never  would  take  an  office  within  the  gift  of  the  people,  and  if  my  place 
here  is  an  office,  I  have,  for  the  first  time  in  my  life,  violated  that  vow. 
And  I  wish  to  say  another  word  in  justice  to  my  friend  Johnson,  the 
Secretary  of  this  Convention.  .\n  mtimation  of  this  thing  was  pub- 
lished, several  days  ago,  in  the  Oakland. "Times,"  and  it  has  been 
charged  that  if  I  had  no  political  ends  to  subserve  that  I  had  done  it  as 
bis  toady.  Whether  it  is  a  Caliban  or  a  Miranda,  this  child  is  mine. 
I  talkedlhe  matter  over,  before  I  offered  it,  with  a  good  many  of  the 
gentlemen  of  this  Convention,  and  I  mentioned  it  to  the  Secretary, 
among  others,  who  happened  to  be  in  my  room  as  I  was  working  upon 
it.  It  was  a  surprise  to  him,  as  it  was  to  many  others;  and  in  a  conver- 
sation in  the  " Times"  editorial  rooms  a  few  days  afterwards,  the  matter 
was  mentioned  by  him,  and  unknown  to  me  or  him,  and  without 
prompting,  it  was  mentioned  editorially  the  next  day,  by  the  acting 
editor.  And  perhaps,  gentlemen,  it  may  turn  out  that  the  avidity  with 
which  the  editor,  in  daily  communication  with  the  people  all  over  the 
State,  seized  upon  the  idea,  may  go  to  show  more  closely  the  views  of 
the  people  of  the  State.  A  Convention  that  can  calmly  vote  down  the 
American  flag,  and  coolly  sit  here  day  after  day  and  listen  to  impreca- 
tions and  threats  to  flush  the  sewers  of  San  Francisco  with  human  blood, 
and  devastate  the  fairest  portions  of  our  land,  provided  this  Convention 
did  not  raise  the  flag  of  rebellion  against  the  General  Government,  and 
the  moment  an  intimation  was  offered  that  they  were  unable  to  accom- 
plish miracles ;  the  moment  their  amour  propre  was  touched  in  the  Ica-xt. 
could  be  thrown  into  such  a  pitiable  state  of  excitement,  demonstrated 
that  tfiere  was  a  weakneas  that  certainly  needed  no  such  evidence. 

.is  I  said,  I  have  been  here  from  the  start.  I  have  missed  but  two 
rull-calls.  One  day  I  was  confined  to  my  bed  by  sickness,  and  the  half- 
day  after  Christmas  that  the  Convention  attempted  to  meet,  I  was  absent 
nn  business.  I  am  willing  and  glad  to  give  the  State  the  l>enefit  of  that 
day  and  a  half,  and  stay  here  until  Tue.iday  night,  and  fill  to  the  full 
extent  the  contract  which  I  made  with  the  State  to  serve  for  one  hun- 
dred days  in  the  preparation  of  a  Constitution.  How  many  gentlemen 
are  there  here  who  can  say  more?  I  have  carefully  watched  the  action 
of  this  Convention — perhaps  more  carefully  than  many  who  have  taken 
a  more  active  part  in  the  proceedings  on  the  floor.  My  physical  infirm- 
iiy  has  prevented  me  from  doing  and  saying  many  things,  and  perhaps 
the  Convention  is  not  sorry  for  it  I  have  tried  to  believe,  and  I  still 
really  believe,  that  this  Convention  is  a  great  educational  institution.  I 
do  believe  that  forty  elections  could  not  have  brought  together  a  more 
intelligent  body,  a  more  able  body,  or  a  body  better  fitted  and  calculated 
to  carry  out  the  objects  for  which'  the  Convention  was  assembled.  But, 
gentlemen,  the  magnitude  of  the  work  was  underrated.  Look  at  it  for 
a  moment.  Just  think  what  the  work  was  that  was  given  us  to  do. 
Our  coast  line  extends  over  a  distance  equal  to  that  from  BosUin  to  South 
Carolina.  The  interests  embodied  in  these  districts  are  as  diversified  as 
those  in  the  district  extending  from  the  pine  woods  of  Maine  and  Wis- 
consin to  the  orange  groves  of  Florida  and  the  cattle-covered  plains  of 
Texas.  Every  interest  is  represented  here  in  our  midst.  More  than 
that,  we  have  a  mining  interest  that  is  not  equaled  in  the  world  More 
thsn  that,  we  have  a  gmnt  public  interest  growing  up  among  us  in  the 
shajw  of  an  irrigation  system  which  will,  in  a  few  years,  equal  the  old 
time  works  of  the  far  East.  And  all  these  interests — amUictrng  interests 
many  of  them — with  all  their  industries,  prejudices,  and  passions,  were 
thrown  into  the  cauldron  here  together  to  be  reconciled  and  conformed 
one  to  the  other.  Each  one  felt  a  particular  interest  in  his  district.  A 
great  many  were,  to  some  extent,  ignorant  of  the  wants  and  industries 
of  the  other  sections.  .\t  any  rate,  tbe^  did  not  realize  their  wants  to 
keenly  as  they  did  those  of  tlieir  own  districts.  Even  metropolitan  San 
Francisco  claims  often,  without  blushing,  that  she  is  the  State.  Her 
interests  are  to  be  regarded,  as  the  interests  of  other  sections,  in  propor- 
tion to  their  magnitude,  but  she  is  not  the  State.  It  is  perfectly  evident 
that  so  coming  together — such  men  from  such  districts,  representing 
■inch  interests,  coming  together  here— an  educational  process  was  neces- 
sary before  the  work  could  intelligently  commence.  Delegates  must  rise 
t<i  broader  views  here.  They  must>see  and  know  and  understand  the 
interests  of  the  whole  State.  Then,  if  they  could  be  reconciled  here  in 
the  Convention,  so  that  each  man  would  think  that  the  thing  that  was 
done  was  the  best  under  the  circumstances  that  could  be  done  for  the 
whole  State,  it  was  reasonable  to  suppose  that  when  they  went  home 
they  would  educate  their  people  to  the  same  views.  The  only  hope  on 
the  face  of  the  earth  for  succe^ — the  only  hope  that  a  Constitution  could 
be  adopted  by  this  Convention  that  would  afterwards  be  ratified  by  the 
people — lay  in  the  fact  that  if  the  delegates  would  come  here,  and,  see- 
ing the  whole  ground,  make  up  their  minds  that  the  thing  done  was  the 
b«t  that  could  be  duue;  that  they  would  go  home  and  educate  their 
people  to  the  same  belief,  and  that  their  labors  would  secure  a  ratifica- 
tion of  the  Constitution. 

But  there  were  many  of  the  delegates  who  came  here  with  the  express 
intention  of  not  voting  to  support  lyiy  Constitution  that  might  be 
made.  I  say  it  not  as  a  slur  upon  delegates,  but  simply  this,  that  they 
represented  a  constituency  who  believed,  with  them,  that  changes  in  the 
Constitution  were  not  necessary,  and  were  dangerous.  Under  such  fear 
they  came  here  representing  that  idea.  Others  came  here  without  seem- 
ing to  rise  to  the  dignity  of  the  case  at  all,  as  you  have  heard  often  your- 
selves. As,  for  instance,  the  other  day  I  heard  a  |^ntleman  say  he  was 
not  going  home  to  spend  Sunday,  but  "  would  stay  and  coach  for  the 
debate  "  coming  on  the  next  week.  The  highest  idea  be  seemed  to  have 
was  that  it  is  a  country  school  house  debating  society.  An  earnest, 
hearty,  thorough  appreciation  of  the  work  before  the  Convention  has 
lieea  lacking  to  a  certain  extent.  This  has  been  commented  upon  by  the 
press,  it  has  been  commented  upon  by  letters,  it  has  been  commentol 


upon  by  the  people  of  this  State.  I  do  not  say  it  of  myself,  I  say  what 
others  have  said ;  I  say  what  every  man  knows  is  said.  The  country 
has  not  yet  got  over  the  nausea  occasioned  by  the  tremendous  m'ass  of 
propositions  and  amendments  which  came  pouring  in  the  first  few  days 
of  the  session,  when  the  people  wanted  but  a  few  simple  amendments  to 
cure  a  few  glaring  evils,  and  it  has  been  freely  said,  and  said  with  a 
sneer,  that  it  the  multiplication  table  could  come  before  the  Convention 
fifty  members  would  desire  to  amend  it,  and  if  the  Decalogue  or  Lord's 
Prayer  were  oflered  here  they  would  be  torn  to  pieces,  and  a  substitute 
oflfered.  This  shows  one  thing,  and  that  is  that  tlie  people  of  this  State 
were  not  ready  for  any  change.  They  had  no  such  well  defined  griev- 
ances, they  had  nu  such  well  defined  intentions  in  their  minds  when 
they  sent  their  delegates,  that  they  could  come  here,  knowing  what 
was  the  thing  to  do,  and  to  say  let  the  rest  alone — hands  off.  It 
seems  much  more  the  idea  of  delegates  to  find  a  change  which  they  can 
get  hold  of,  so  as  to  make  tlieir  constituents  believe  that  they  are  doing 
something  to  earn  their  regular  ten  dollars  a  day,  than  any  earnest  desire 
to  remedy  an  evil  that  exists,  ascertained  and  known  to  all.  Now,  the 
hope  of  their  reconciling  feelings,  interests,  and  wishes  is  gone.  The 
great  Nea  of  the  Convention  is  ho{ieles6. 

Mr.  HEISKELL.  If  the  fiOeen-minute  rule  applies  here,  I  shall 
object. 

Thk  PRESIDENT.   I  will  notify  the  Convention  when  the  time  expires. 

Mb.  FINNEY.  From  thirty  to  fifty  members  have  of  late  been  absent 
daily;  those,  too,  who  must  frequently  and  necessarily  be  absent,  and 
it  is  anxiously  asked  if  this  Convention  can  keep  a  Quorum  together. 
The  work  of  a  bare  quorum  of  this  Convention  must  or  necessity  be  bad 
work.  The  essential  element  of  success  is  wanting  in  the  Convention. 
We  desire  that  the  entire  interests  of  the  State  shall  be  harmonized  and 
brought  together.  A  rump  Convention  can  make  only  a  rump  Consti- 
tution. I  find  that  twenty-five  committees  have  been  appointed  to  pre- 
pare work  on  which  we  must  act.  Of  the  twenty-five,  eighteen  have 
reported ;  and  of  the  eighteen,  only  eight  have  been  passed  upon.  Of 
the  eight,  only  two  should  have  consumed  more  than  a  day's  time. 

Thk  PRESIDENT.    The  gentleman's  time  has  expired. 

[Cries  of  "  Leave '."  "  Leave  I "] 

Mr.  WHITE.     I  object. 

Mb.  HEISKELL.    I  object. 

Mb.  HHESTIS.     I  object 

TuK  PRESIDENT  put  it  to  a  vote,  and  leave  was  granted  the  speaker 
to  proceed. 

Mr.  FINNEY,  (lentlemen,  I  thank  you.  The  ninth  report  is  now 
being  considered.  Of  all  the  sections  of  that  report  we  have  not  yet 
finished  the  second  section.  We  have  nine  reports  now  on  the  file 
waiting  action.  Six  or  seven  of  them  are  of  the  greatest  importance,  as 
much  so  as  any  that  have  been  or  can  be  considered.  And  yet,  gentle- 
men, we  have  not  even  got  out  of  the  Committee  of  the  Whole.  And 
all  this  work  must  be  gone  over  again  in  the  Convention,  and  that  the 
work  in  the  Convention  will  not  oe  slight,  I  ask  each  member  to  bear 
me  out.  How  often  do  we  hear  the  remark  :  "  We  will  fix  that  when 
we  get  into  Convention ; "  "  Never  mind  that,  let  it  go  until  we  get  into 
Convention?"  Every  member  knows  how  hastily  things  have  been 
passed  over  in  the  Committee  of  the  Whole,  with  the  expressed  design 
that  when  we  get  into  Convention,  where  perhaps  the  cireumstances 
surrounding  the  subject  will  be  more  auspicious,  the  work  can  be  better 
done.  It  is  often  said:  "We  will  force  things;  we  will  move  the  previ- 
ous question  right  along.  Discussion  will  not  be  allowed."  Gentlemen, 
this  IS  the  idlest  of  talk.  In  talking  it,  we  simply  show  that  we  do  not 
appreciate  the  situation.  You  cannot  cram  thinj^  down  men's  throats. 
Members  must  feel  that  when  a  thing  is  done,  it  is  the  best  thing  that, 
under  the  circumstances,  was  possible  to  be  done.  They  must  not  feel 
that  their  views  have  been  slighted  and  overridden.  If  there  is  any 
deep  feeling  of  dissatisfaction  among  the  memben,  when  the  work  is 
done,  where  is  there  any  hope  of  harmonizing  the  people?  Any  crude, 
hurried  work  will  prove  unsatisfactory  both  to  us  and  to  the  people. 
Then,  when  the  work  is  finished,  it  must  pass  through  the  hands  of  the 
Committee  on  Revision,  and  the  work  of  that  committee  will  not  be 
slight.  Then,  again,  it  must  come  before  the  Convention  for  its  approval. 
That  Committee  on  Revision  will  be  more  fortunate  than  any  com- 
mit^e.we  have  yet  had,  if  they  are  not  extensively  snubbed  and  their 
work  extensively  reconsidered.  No  body  of  men  ever  worked  mora 
industriously  than  this  Convention.  But  we  undertook  too  much.  The 
work  was  underrated ;  it  was  not  understood.  If  we  undertake  to  finish 
it,  we  will  slight  it,  and  the  results  will  be  crude  and  unsatisfactory. 
Now,  nobody  will  be  hurt.  There  is  no  confession  of  weakness.  There 
is  no  lowering  of  dignitv,  if  we  simply  say  to  the  people,  you  have  ^iven 
us  a  task  to  perform  &ni  we  have  not  had  time  to  do  it  to  your  satisfac- 
tion. If  you  want  us  to  finish  it,  give  us  more  time.  It  is  not  consist- 
ent with  a  decent  self-respect  to  stay  here  and  hurriedly  and  imperfectly 
perform  the  work  for  fear  the  people  will  never  let  us  try  our  hands 
again. 

SPEECH   Off  HR.    HOWARD. 

Mr.  H0W.\RD,  of  Los  Angeles.  Mr.  President:  As  far  as  this  reso- 
lution is  concerned,  the  gentleman  had  a  perfect  right  to  offer  it,  and  no 
personal  reflections  as  to  his  motives  are  called  for  or  are  justified.  He 
IS  entitled,  as  a  member  of  this  body,  to  have  his  resolution  respectfully 
considered  at  the  hands  of  this  Convention.  But  having  said  this  much, 
I  disagree  altogether  with  the  resolution.  I  think,  sir,  that  all  the  busi- 
ness can  be  done  under  the  five  minute  rule  of  speaking.  I  think  the 
speeches  made  amount  to  very  little  else  than  talk.  We  can  finish  up 
in  ten  days,  after  the  one  hundred  days  have  expired,  all  the  work  we 
have  to  do.  That  is  the  whole  of  it.  Now,  sir,  there  is  no  necessity  for 
us  to  precipitate  ourselves  home,  or  to  serve  notice  on  the  people  in  the 
manner  of  a  common  laborer,  thai  if  he  is  not  paid  next  Monday  he  is 
going  to  quit.  I  do  not  see  any  propriety  or  sense  in  that  course.  Now, 
sir,  there  is  a  suggestion  in  an  evening  ]>aper  of  San  Francisco  of  last 
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evening  which  I  think  eminently  worthy  of  consideration,  and  that  is 
that  we  finish  the  finance  report,  and  the  matter  of  water  rights  per- 
haps, and  perhaps  the  matter  of  ocean  flights,  which  'vrill  not  take 
more  than  an  hour  apiece,  and  we  shall  have  done  all  that  is  really 
necessary  to  be  done  here.  As  to  the  judicial  department,  if  nobody 
else  does,  I  shall  move  to  adopt  the  article  in  the  old  Constitution  in 
place  of  it  I  think  the  amendments  proposed  by  the  committee  will 
injure  the  character  of  the  Courts,  and  increase  the  expense  fifty  thou- 
sand dollars  a  year,  and  be  worse  in  every  respect  than  the  present  sys- 
tem. Therefore,  I  do  not,  for  one,  propose  to  vote  for  the  report  of  that 
committee.  Kow,  sir,  I  hold  in  my  hand  a  note  from  a  gentleman  who 
has  filled  some  of  the  highest  positions  in  this  State,  a  man  of  good 
common  sense  and  business  capacity.  He  says  the  great  incentive  in 
calling  this  Convention  was  our  system  of  taxation,  so  greatly  impaired 
by  decisions  of  tlie  Supreme  Court.  If  there'  be  any  remei^  provided 
in  the  new  Constitution,  its  ratification  will  follow.  Every  item  of 
property,  of  whatever  character,  must  be  taxed.  The  people  do  not  want 
any  homestead  exemption.  They  want  taxation  equal  and  uniform. 
Tax  all  equally,  he  says,  and  the  burden  will  be  light. 

I  know  that  this  resolution  recites  that  the  Legislature  making  the 
appropriations  was  hostile.  That  is  true.  I  know  that  the  monopoly 
and  corporation  organs  have  prophesied  that  we  will  never  get  through, 
and  that  whatever  we  do  will  be  voted  down.  But,  sir,  the  Constitu- 
tion, in  m^  opinion,  will  be  ratified  by  twenty  thousand  majority.  This 
is  a  work  in  the  interest  of  the  people.  The  people  have  demanded  it, 
and  we  can  bid  defiance  to  corporations  and  monopolists. 

Mb.  INMAN.  Mr.  President:  I  don't  suppose  any  one  wants  to 
hear  discussion,  and  I  do  hope  the  Convention  will  meet  this  thing 
squarely,  and  settle  the  matter  now. 

Mb.  JOHNSON.  Mr.  President;  I  more  that  the  resolution  be 
indefinitely  postponed. 

Mr.  HUESTIS.    I  second  the  motion. 

The  president.    The  question  is  on  the  adoption  of  the  resolution. 

The  ayes  and  noes  were  demanded  by  Messrs.  Beerstechcr,  Brown, 
Iniuan,  White,  and  Heiskell. 

The  roll  was  called,  and  the  Convention  refused  to  adopt  the  resolu- 
tion by  the  following  vote : 

ATEB. 

Edgerton,  Porter,  Turner — 5. 

Finney,  Townsend, 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Beerstecher, 

Belt, 

Biggs, 

Blackmer, 


Boucher, 
Brown, 
Burt, 
Caples, 
Chapman, 
Condon, 
Croes, 
Crouch, 
Davis, 
Dowling, 
Doyle, 

Dudley,  of  Solano, 
Estey, 
Ever, 
Filcner, 
Freeman, 
Freud, 
Garvey, 
Gorman, 
Grace, 
Gregg, 
Hale, 
Hall, 
Harrison, 
Harvey, 
•Heiskell, 
Herold, 
Herrington, 


X0K8. 

Holmes,  Beddy, 

Howard ,of  Los  Angeles,  Reed, 

Howard,  of  Mariposa,    Reynolds, 

Huestis,  Rhodes, 

Hughcy,  Ringgold, 

Hunter,  Rolfe, 

Inman,  Schell,         r 

Johnson,  Schomp, 

Jones,  Shurtleff, 

Joyce,  SAith,  of  Santa  Clara, 

Eelley,  Smith,  of  4th  District, 

Kenny,  Smith,  of  San  Francisco, 

Kleine,  Soule, 

Lampson,  Steele, 

Larkm,  Stevenson, 

Larue,  Stuart, 

Lavigne,  Sweasey, 

Lewis,  Swenson, 

Lindow,  Swing, 

Mansfield,  Terry, 

Martin,  of  Santa  Cruz,  Thompson, 

McCallum,  Tinnin, 

McComas,  Tully, 

McConnell,  Tuttle, 

McCoy,  Vacquerel, 

McFarland,  Van  Voorhies, 

McNutt,  Walker,  of  Marin, 

Mills,  Walker,  of  Tuolumne, 

Moffat,  Webster, 

Moreland,  Weller, 

Morse,  Wellin, 

Nason,  West, 

Nelson,  Wickes, 

Neunaber,  White, 

Noel,  Wilson,  of  Tehama, 

Overton,  Winans, 

Prouty,  Wyatt, 

PuUiam,  Mr.  President — 114. 


Ma.  EDGERTON.  I  changed  my  vote  for  the  purpose  of  giving 
notice  of  a  motion  to  reconsider.  I  give  notice  that  to-morrow  f  shall, 
move  a  reconsideration  of  the  vote  by  which  the  Convention  refused  to 
adopt  the  resolutioii,  inasmuch  as  the  rote  is  so  nearly  a  tie. 

Mb.  WHITE.    In  what  church  ? 

Ma.  EDGERTON.  In  the  Church  of  the  Latter  Day  Saints. 
[Laughter.] 

Mb.  INMAN.  What  has  become  of  the  memorial  on  the  Chinese 
question  ? 

The  PRESIDENT.    It  is  being  engrossed. 

bevenvk  and  taxatiox. 

Mh.  ayers.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to  con- 
sider the  report  of  the  Committee  on  Revenue  and  Taxation. 

Carried. 


IN  COMMITTEE  OF  THE  WHOLE. 

Tax  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Sonoma,  Mr.  Moreland. 

THE  PBEVIOCS  QUESTION. 

Mb.  MORELAND.    I  move  the  previous  question. 

Seconded  by  Messrs.  Howard,  Perry,  Shurtleff,  Smith,  of  Santa  Clara, 
and  Weller. 

The  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried  on  a  division  vote — ayes,  57 ;  noes,  44. 

Mb.  EDGERTON.  I  desire  to  state,  before  the  vote  is  takeir,  that  I 
am  paired  with  Mr.  Ohleyer.    He  would  vote  aye,  and  I  would  vote  no. 

Mr.  BLACKMER.  I  am  paired  with  Mr.  Estee.  He  votes  no,  and 
I  vote  aye. 

Mb.  tully.  I  am  paired  with  Mr.  Wilson,  of  San  Francisco,  who 
will  vote  no,  and  I  would  vot«  aye. 

Mb.  hale.  I  call  for  a  division  of  the  question,  if  that  be  permis- 
sible. 

The  CHAIRMAN.  No,  sTr.  The  question  is  on  the  adoption  of  the 
amendment. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  lost — ayes,  47 ;  noes,  88. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Placer,  Judge  Hale. 

Mb.  TULLY.  I  am  paired  with  Mr.  Wilson,  of  San  Francisco,  who 
would  vote  ave,  while  I  would  vote  no. 

Mb.  EDg£RTON.  I  am  paired  with  Mr.  Ohleyer,  who  would  vote 
no,  while  I  vote  aye. 

Division  was  called  for,  the  committee  divided,  and  the  amendment 
was  rejected — ayes,  36 ;  noes,  76. 

Mb.  EDGERTON.  Mr.  Chairman:  I  send  up  a  substitute  to  section 
two,  in  behalf  of  a  majority  of  the  Committee  on  Revenue  and  Taxation. 
We  have  remodeled  it  in  order  to  remove  some  ambiguities. 

The  SECRETARY  read : 

"Sec.  2.  All  property,  including  franchises,  capital  stock  of  corpora- 
tions or  joint  stock  associations,  and  solvent  debts,  deducting  from  such 
debts  indebtedness  due  to  bona  fide  residents  of  this  State,ana  excluding 
growing  crops,  private  property  exempt  from  taxation  under  the  laws  of 
the  United  States,  public  property  belonging  to  the  United  Slates  or  to 
this  State,  or  any  municipality  thereof,  and  all  property  and  the  pro- 
ceeds thereof  used  exclusively  for  charitable  purposes,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  law." 

Mb.  walker,  of  Tuolumne.  Mr.  Chairman:  I  wish  to  offer  a  sub- 
stitute. 

The  chairman.    It  is  not  in  order  at  present. 

Mb.  EDGERTON.  Mr.  Chairman:  I  desire  simply  to  state  to  the 
committee  that  the  only  change  made  by  this  is  to  substitute  the  words 
"from  such"  for  "  therefrom,"  in  line  two. 

Mr.  REYNOLDS.    I  desire  to  offer  a  substitute. 

The  CHAIRMAN.     Not  in  order  at  present. 

Mb.  REYNOLDS.    The  gentleman  offers  an  amendment 

The  CHAIRMAN.    He  offers  a  substitute  for  the  whole  section. 

Mb.  REYNOLDS.  Then  I  offer  this  as  an  amendment  to  the  amend- 
ment 

The  SECRETARY  read : 

"  All  property  shall  be  subject  to  taxation,  except  as  follows:  First — 
That  belonging  to  the  United  States.  Second — That  made  exempt  from 
taxation  by  the  laws  of  the  United  States.  Third — That  belonging  to 
this  State  or  some  political  subdivision  thereof.  Fourth — Growing  crops. 
No  deduction  shall  be  made  from  any  assessment  on  account  of  debts  of 
the  person  assessed.  Taxes  assessed  to  or  paid  by  any  debtor  shall  be 
at  the  time  of  such  assessment  or  payment  a  set-off  against  the  debt  to  an 
amount  equal  to  such  proportion  as  the  debt  bears  to  the  whole  amount 
of  property  assessed  to  him." 

REMABKS  OF   MR.  BXTNOLDS. 

Mr.  REYNOLDS.  Mr.  Chairman:  This  is  the  Boggs  amendment 
pure  and  simple,  without  anv  of  the  trimmings  that  have  been  sought 
to  be  incorporated  into  it.  I  assert,  sir,  without  fear  of  contradiction, 
that  this  is  the  only  true  policy  of  assessing,  to  assess  the  property  of  the 
Stale  in  the  hands  of  the  owners,  and  then  slop,  and  then,  if  you  please, 
leave  the  adjustment  of  debts  and  credits  to  the  citizens  themselves. 
When  you  have  assessed  a  man  for  all  he  is  worth,  and  collected  the  tax 
thereon,  you  have  cleaned  up  that  job.  If  he  happens  to  be  a  debtor, 
and  you  wish  to  give  him  a  set-off  against  the  debts  ne  may  owe,  you  can 
make  the  tax  receipt  a  legal  set-off,  anywhere,  in  any  Court,  not 'only  as 
to  mortgages,  but  as  to  every  other  debt.  This  amendment  contains  no 
other  than  the  usual  statutory  exemptions,  all  property  belonging  to  the 
United  States,  and  so  on,  and  growing  crops.  There  has  been  so  much 
said  upon  this  subject  that  it  is  useless  to  go  into  a  discussion  of  it. 
There  can  be  no  doubt  but  that  this  is  the  correct  mode  of  assessing 
property. 

THE   PREVIOUS  QUESTION. 

Mb.  TINNIN.  I  believe  this  subject  has  been  fully  discussed,  and  I 
move  the  previous  question. 

Seconded  by  Messrs.  Howard,  Ayers,  Terry,  and  Larkin. 

The  chairman.  The  question  is:-  Shall  the  main  question  be  now 
put? 

Carried. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment,  offered  by  Mr.  Reynolds. 

Lost. 

The  chairman.  The  question  is  on  the  substitute  offered  by  the 
gentleman  from  Sacramento,  Mr.  Edgerton. 

Lost. 
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Mb.  walker,  of  Tuolumne.    I  offer  a  substitute. 

Tb«  secretary  read: 

"All  property  in  this  State  shall  be  faxed.  Franchises,  money,  and 
credits  represented  by  mortgage,  bond,  or  note  fur  money  loaned,  and 
solvent  cr«dita  not  represented  by  securities,  shall  be  considered  property, 
and  be  taxed  in  proportion  to  its  value  as  directed  by  law.  Property 
exempted  by,  or  belonging  to  the  United  States,  or  to  this  State,  or  any 
political  subdivision  thereof,  and  growing  crops,  shall  be  exempt  from 
taxation.    The  Legislature  may  exempt  specified  solvent  credits." 

Mr.  JOHNSON.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment 

Thk  secretary  read : 

"  Laws  shall  be  passed  taxing  all  moneys,  credits  secured  by  mortgage 
or  trust  deed,  or  unsecured  investments  in  bonds,  franchises,  ana  all 
other  property,  real  and  personal,  according  to. its  true  value  in  money, 
except  as  hereafter  provided ;  but  the  Legislature  may  authorize,  except 
in  the  ease  of  credits  secured  by  mortgage  or  trust  deed,  a  deduction 
from  credits  of  debts  due  to  bona  fide  residents  of  this  State.  Growing 
crops  and  such  property  as  may  be  used  exclusively  for  public  schools, 
and  such  as  may  belong  to  the  United  States,  this  State,  any  county, 
or  niunicipal  corporation  within  this  State,  shall  be  exempt  from  tax- 
ation." 

gPMCH   UF   UK.   JOBNSON. 

Mr.  JOHNSON.  Mr.  Chairman :  I  desire  to  say  that  the  first  part  of 
this  amendment  is  the  same  as  in  the  Constitutions  of  North  Carolina, 
Ohio,  and  I  believe  Arkansas,  and  one  other  State  which  I  do  not  call 
to  mind.  They  provide  that  laws  shall  be  passed  taxing  all  moneys 
and  credits.  Now,  I  have  used  that  much  of  the  phraseology.  I 
should  have  added,  also,  investments  in  bonds.  There  has  been  some- 
thing said  about  including  official  bonds,  and  bonds  of  different  kinds. 
But  this  phraseology  cannot  be  misconstrued.  It  says  investments  in 
bonds.  This  same  provision  is  found  in  four  different  Constitutions  of 
this  Union.  Now,  I  have  added  also,  credits  secured  by  trust  deed  or 
mortgage,  and  in  order  that  there  may  be  no  controversy  that  these 
credits  are  property,  I  have  added,  ''all  other  property,  real  and  per- 
sonal," so  as  to  show  clearly  what  is  property.  It  is  also  stated  here, 
following  the  langua^  of  these  other  Constitutions,  that  this  ]>roperty 
shall  be  taxed  according  to  its  true  money  value,  except  as  hereafter 
provided.  This  exception  was  put  there  because  I  think  section  five 
will  be  substantially  adopted.  Section  five  should  be  adopted  for  this 
reason,  because  the  interest  of  the  real  estate  is  taxed,  ana  the  interest 
of  the  mortgage  is  taxed.  The  mortgage  constitutes  a  part  of  the  land. 
I  say  section  five  is  good,  though  it  may  need  a  little  amending.  There- 
r  >re,  I  suppose  the  committee  will  adopt  section  five ;  and  I  any,  "  except 
us  hereafter  provided,"  so  as  to  cover  the  taxation  of  capital  stock  of 
corporations,  and  the  subsequent  section,  which  is  a  ditrerent  process 
fnim  direct  taxation.  I  have  added  there,  also,  that  the  Legislature  may 
authorize,  except  in  cases  of  debts  secured  by  trust  deed  or  mortgages,  a 
dednction  of  debts  from  credits,  where  the  parties  are  bona  fide  residents 
of  this  State.  It  may  possibly  become  a  nardship  by  and  by,  and  I 
have  put  this  in  so  that  if  the  people  demand  it  the  Legislature  can 
make  the  change.  I  do  not  want  to  lay  down  an  iron  rule  in  that 
reeard.  In  the  case  of  mortgages  and  trust  deeds  section  five  will  pro- 
vide. This  same  provision  is  m  the  Constitution  of  Ohio,  adopted  in 
eighteen  hundred  and  seventy-three  and  four.  The  exemption  clause  is 
substantially  the  same  as  that  in  the  Moreland  amendment,  only  the 
phraseology  is  a  little  different,  being  taken  from  the  Missouri  Constitu- 
tion, except  as  to  growing  crops.  I  think,  sir,  that  the  adoption  of  this 
amendment  will  be  satisfactory.  I  do  not  think  there  is  any  ambiguity 
about  it,  and  I  believe  the  principles  are  right.  • 

Mr.  EDGERTON.  Mr.  Chairman:  I  was  about  to  make  a  motion, 
and  I  aak  leave  to  make  an  explanation.  The  motion  is,  that  the  com- 
mittee rise,  report  progress,  and  ask  leave  to  sit  again,  for  the  purpose 
of  moving  that  the  two  amendments  before  the  committee  be  printed. 
There  are  plenty  of  sections  yet  to  be  disposed  of.  There  are  a  number 
of  gentlemen  who  have  not  had  time  to  study  these  amendments  as 
closely  as  they  desire,  before  voting  on  them.  I  therefore  move  that  the 
committee  rise. 


Lost. 


RRH1RK8  OF   HB.    BLACKMKB. 


Mr  BLACKMER.  Mr.  Chairman  :  I  second  the  amendment  of  the 
gentleman  from  Sonoma,  and  also  call  attention  to  one  point  in  that 
amendment  which,  in  my  judgment,  has  not  yet  been  presented  to  this 
Convention,  and  I  deem  it  one  of  a  good  deal  of  importance.  It  is  this: 
that  the  word  property  includes  all  kinds  of  property,  assessed  at  its 
true  value  in  money.  Now,  I  believe  that  it  is  the  judgment  of  a  large 
majority  of  this  Convention  that  these  evidences  of  indebtedness  should 
be  taxed.  I  think  it  is  evident  to  all  that  this  is  the  sense  of  this  Con- 
vention. Now,  if  these  are  taxed,  they  will  be  taxed  at  their  true  value 
in  money,  and  those  who  are  investing  in  them  will  pay  taxes  on  their 
true  value.  If  that  be  so,  then  we  should  see  that  all  property  in  the 
State,  no  matter  of  what  nature,  whether  solvent  credits,  real  estate, 
or  personal  property,  should  be  also  taxed  at  its  true  value  in  money,  or 
else  we  will  do  a  great  injustice  to  all  who  are  taxed  upon  money  loaned. 
Consequently,  all  property  in  the  State  should  be  taxed  at  its  true  value 
in  monev,  and  then  you  have  equality. 

Mr.  SOWARD.    Mr.  Chairman 

Mr.  REYNOLDS.  I  would  like  to  ask  the  gentleman  if  he  thinks 
equality  consists  in  taxing  secured  debts,  and  allowing  unsecured  debts 
to  go  free? 

Thr  chairman.  The  Chair  recognized  the  gentleman  from  Los 
Angeles. 

THK   PRXVIOUa   qi7ESTI0N. 

Mr.  HOWARD,  of  Los  Angeles.  I  do  not  rise  for  the  purpose  of  dis- 
cussing the  amendment  of  the  gentleman  from  Sonoma,  though  I  £|vor 
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it.  Bat  I  think  we  have  debated  this  question  long  enough,  and  I  coll 
for  the  previous  question. 

Seconded  by  Messrs.  Terry,  Freeman,  Brown,  and  Huestis. 

Thr  chairman.  The  question  is:  Shall  the  main  question  bo  now 
put? 

Carried. 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Sonoma. 

Division  was  called  for,  the  committee  divided,  and  the  amendment 
was  adopted — ayes,  75;  noes,  24. 

Thr  CHAIRMAN.  The  question  now  is  on  the  amendment  as 
amended. 

Adopted. 

Mr.  TINNIN.  I  send  up  an  amendment  to  be  added  to  the  end  of 
the  section. 

Thr  chairman.    It  is  not  in  order. 

Mr.  TINNIN.    I  propose  to  add  to  it. 

Thr  chairman.  You  cannot  add  to  it  or  detract  from  it.  The  Sec- 
retary will  read  section  three. 

Mr.  McCALLUM.    The  amendment  adopted  was  a  substitute. 

Thr  chairman.  Yes,  sir;  and  stands  as  section  two  of  the  report. 
The  Secretary  will  read  section  four;  section  three  was  adopted. 

Thr  SECRETARY  read  section  four: 

Skc.  4.  Every  tractoflandcontaining.witbinitsboundaries,morethan 
one  government  section,  shall  be  assessed',  for  the  purpose  of  taxation,  by 
sections  or  fractional  sections,  and  where  the  section  lines  have  not  been 
established  by  authority  of  the  United  States,  the  Assessor  and  County 
Surveyor  shall  establish  the  section  lines  in  conformity  with  the  govern- 
ment system  of  surveys  as  nearly  as  practicable.  Each  section  or  frac- 
tional section  shall  be  valued  and  assessed  separately,  and  for  the  purpose 
of  subdividing  and  assessing  the  Assessor  and  Surveyor,  and  tneir 
assistants,  may  enter  upon  any  land  within  their  respective  counties. 

Tbr  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Diego,  Mr.  Blackmer. 

RRHiRKS  OF   MB.    RDOKBTOX. 

Mr.  EDGERTON.  Mr.  Chairman :  The  amendment  oQered  by  Judge 
Terry  was  accepted  by  Mr.  Blackmer.  I  desire  to  state  that  the  amend- 
ment proposed  by  the  gentleman  from  San  Joaquin  is  entirely  acceptable 
to  the  committee.  The  other  amendment  I  am  opposed  to.  I  think  it 
is  unjust  that  the  expense  of  these  surveys  should  be  imposed  upon  the 
owners  of  the  land.  The  survey  is  made  for  the  benefit  of  the  State,  and 
for  the  benefit  of  the  counties,  and  the  political  subdivisions  thereof,  that 
they  may  all  derive  additional  revenues  from  the  property  of  the  State. 
The  object  is  to  benefit  the  public,  and  not  to  benefit  the  owner  of  the 
land,  and  the  owner  of  the  land  ought  not  to  be  made  to  pay  for  it.  As 
to  the  expense,  it  will  amount  to  a  mere  bagatelle. 

Mr.  TERRY.    There  is  very  little  land  that  has  not  been  surveyed. 

BRUABKS  OF  HR.  QRROO. 

Mr.  GREGG.  Mr.  Chairman  :  I  intended  to  make  a  motion  to  strike 
out  all  after  the  word  "section"  in  line  three.  The  reason  is  this:  As 
I  understand  it,  the  land  from  Lake  County  to  Vallejo  is  all  covered 
with  grants.  The  original  grant  lines  meander  with  the  running 
streams.  The  result  would  be  that  the  land  would  have  to  be  surveyed, 
and  it  would  do  no  ^|ood,  except  to  make  a  big  job  for  County  Surveyors 
and  Assessors.  Again,  in  Kern  County  there  are  grants  of  perhaps  two 
hundred  thousand  acres.  I  am  told  in  the  Surveyor-General's  oflSce 
that  the  per  diem  is  six  dollars  a  day.  There  will  be  a  chance  to  roll  up 
an  enormous  bill.     Of  course,  I  recognise  as  well  as'any  gentleman  the 

food  that  is  expected  to  come  from  these  surveys  in  certain  counties, 
udge  Fawcett  offered  this  proposition  in  the  committee.  He  says  there 
is  a  great  deal  of  open  land  that  escapes  fair  taxation  by  reason  of  being 
returned  in  large  tracts.  Admitted,  but  that  is  the  fault  of  the  Assessor, 
because  he  can  just  as  well  see  the  land  and  estimate  its  value  without 
surveying  it  as  he  can  to  survey  it.  The  Supervisors  can  raise  the 
assessment  if  it  is  too  low.  If  there  have  been  such  outrages,  why  is  it 
that  nobody  has  complained?  Let  the  Assessor  go  over  these  tracts  of 
land  and  fix  a  fair  valuation  upon  them,  as  they  do  in  my  oounty.  I 
hope  there  will  be  no  such  chance  offered  for  a  job  as  this  affords. 
Some  counties  are  entirely  sur\'eyed,  and  there  will  be  no  expense  there, 
while  others  are  not.  I  wish  to  strike  out  all  after  the  word  "section,? 
in  the  third  line,  down  to  and  including  the  word  "  practicable." 

RRIIABES   OF   MR.  WTATT. 

Mr.  WYATT.  Mr.  Chairman :  I  hope,  sir,  that  section  four  will  be 
stricken  out.  If  it  is  necessary  to  provide  for  surveys  in  order  to  make 
an  estimate  of  value  of  some  particular  great  ranch,  it  is  entirely  com- 
petent for  the  Legislature  to  cio  it.  Sir,  the  remedy  for  these  abuses  is 
not  in  the  County  Boards  of  Revision,  but  in  the  State  Board.  It  is 
provided  for  in  the  Code  now,  and  would  be  continued  under  this  Con- 
stitution. While  we  bad  the  State  Board  of  Equalization  in  operation, 
we  were  fast  making  encroachments  upon  inequalities  in  land  assess- 
ment in  this  State.  We  propose  now  to  reestablish  that  Board.  All 
these  Boards  of  Equalization  are  now  powerless,  unless  a  regular  law- 
suit is commence<i,  and  those  lawsuits  are  surrounded  by  technicalities 
common  to  lawsuits  in  the  State  of  California.  And  when  you  go  to  the 
assessment  roll,  and  turn  over  the  leaves,  and  find  that  a  hundred  acre 
tract  is  assessed  at  one  hundred  dollars  an  acre,  while  a  ten  thousand 
acrt>  tract  is  assessed  at  two  dollars  and  eighty  cents,  and  we  know  the 
Board  is  powerless  to  remedy  it,  certainly  every  candid  man  will  admit 
that  it  is  time  for  a  change.  It  can  only  be  remedied  by  a  sworn  com- 
plaint, and  that  complaint  has  to  be  heard,  surrounded  by  all  the  tech- 
nicalities of  Courts  of  justice.  Summonses  have  to  be  served,  time  set, 
witnesses  summoned  from  different  parts  of  the  county,  and  then -the 
question  comes  up,  who  is  to  furnish  the  money  for  all  this?  Who  is 
going  to  be  patriotic  enough  to  begin  a  lawsuit  against  bis  neighbor,  in 
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order  to  put  some  money  in  the  county  treasury,  in  which  be  has  no 
more  interest  than  any  other  citizen  of  the  county?  Who  is  going  to 
incur  the  displeasure  or  the  men  who  own  these  vast  possessious?  I  tell 
you  they  will  not  do  it.  We  want  the  County  Board  to  have  power  to 
doit.  The  Board  should  be  vested  with  power  by  this  Convention  to 
raise  or  lower,  on  their  own  motion,  any  assessment  on  the  list,  and  the 
same  power  should  be  extended  to  the  State  Board.  And  then,  if  there 
is  any  necessity  for  a  clause  like  this,  the  Legislature  will  be  competent 
to  put  it  upon  the  books,  but  let  us  not  put  it  in  the  Constitution.  It  is 
too  much  like  details,  and  is  uncalled  for.  I  hope,  therefore,  that  sec- 
tion four  will  be  stricken  out. 

BEMARKS  OK   UR.    HOWARD. 

Mb.  HOWAED,  of  Los  Angeles.  Mr.  Chairman :  I  hope  the  section 
will  not  be  stricken  out,  I  am  in  favor  of  the  amendment  proposed  by 
the  gentleman  from  Kern,  to  strike  out  all  after  the  word  "section," 
down  to  the  word  "  prmtticable,"  I  am  in  favor  of  it,  because  if  the 
survey  be  necessary  the  Legislature  can  provide  for  it.  The  remarks  of 
the  gentleman  from  Monterey  are  applicable.  There  can  be  no  objection 
to  the  amendment  of  the  gentleman  from  Kern.  I  am  in  favor  <>f  retain- 
ing the  balance  of  the  report,  because  there  is  no  section  in  the  whole 
report  that  will  do  so  much  to  prevent  land  monopoly.  If  the  lands  in 
this  State  are  taxed  according  to  their  real  value,  the  owner  of  eleven 
leagues  will  not  long  retain  his  eleven  leagues.  He  will  find  it  to  bis 
interest  to  sell  the  land  and  put  Ihe  money  at-interest.    That  will  be  a 

rirfectly  just  and  legitimate  mo<le  of  breaking  up  land  monopoly,  and 
think  it  ought  to  be  adopted  by  all  means.  It  is  a  movement  in  the 
right  direction,  and  it  is  a  movement  of  which  the  land  owner  cannot 
complain,  for  he  has  no  right  to  complain  when  his  land  is  assessed  at  its 
true  value,  as  other  people's  property  is  assessed. 

REMARKS   OF   MR.   CROSS. 

Mb.  cross.  Mr.  Chairman:  I  am  in  favor  of  striking  out  the  whole 
section.  I  cannot  see  the  good  of  spending  public  money  for  the  pur- 
pose of  surveying  this  land.  These  large  land  owners,  when  they  see 
we  are  going  to  assess  their  land,  trill  be  very  anxious  to  sell,  and  they 
will  be  very  glad  to  have  it  surveyed  off  in  sections  at  the  expense  of 
the  State.  It  does  look  to  me  like  this  is  a  provision  in  the  interest  of 
the  men  who  own  the  land.  We  are  inaugurating  a  system  of  surveys 
here  which  will  cost  more  than  all  the  revenue  which  the  land  will 
bring  in.    I  am  in  h'opes  this  whole  section  will  go  out, 

REMARKS   OF   MR.    EDOEBTON, 

Mr,  EDGERTON.  Mr.  Chairman:  The  committee  the  other  day 
miopted  this  proposition,  that  cultivated  and  uncultivated  land  of  the 
same  quality  and  similarly  located,  should  be  assessed  at  the  same  value. 
Here  is  a  man  who  has  six  hundred  and  forty  acres  under  a  high  state 
of  cultivation,  improved  with  buildings,  etc,  and  immediately  joining  it 
is  a  Spanish  grunt,  or  tract  of  land,  with  the  title  clear,  fifty  thousand  to 
one  hundred  thousand  acres,  all  in  one  body.  A  great  deal  of  it  is  of 
the  same  quality  as  the  six  hundred  and  forty  acres,  and  a  |;ood  deal  of 
it  is  not.  How  are  vou  goini;  to  carry  out  this  provision  which  we  have 
already  edopte<l?  ft  cannot  be  done.  There  has  to  be  a  subdivision  of 
this  land  into  small  tracts.  I  can  see  no  objection  to  taking  out  that 
part  of  section  four  included  in  this  amendment.  But  it  seems  to  me 
section  three  will  be  rendered  nugatory  unless  we  adopt  at  least  a  part 
of  section  four.  For  myself  I  regard  it  as  a  mere  matter  of  legislation, 
entirely  unnecessary  to  be  put  into  the  Constitution,  But  a  majority  of 
the  committee  thought  it  ought  to  be  incorporated  into  the  organic  law. 
That  was  the  view  they  entertained.  By  subdividing  these  immense 
tracts  of  land  the  Assessor  gets  the  benefit  of  comparisons,  as  he  steps 
from  one  section  to  another. 

Mr.  reed.  Mr.  Chairman :  I  have  prepared  a  substitute  which  I 
will  read: 

"Every  tract  of  land  containing  within  its  boundaries  more  than  one 
government  section,  shall  be  assessed  and  valued,  for  the  purposes  of 
taxation,  by  sections  or  fractions  of  sections,  in  such  manner  as  the 
Legislature  may  by  law  provide," 

I  will  offer  that  when  it  is  in  order. 

Mr.  EDGERTON.  In  behalf  of  the  committee,  I  believe  that  will  be 
satisfactory. 

remarks   of   MB,    ATERS. 

Mr.  AYGRS.  Mr.  Chairman :  I  hope  the  amendment  oifered  by  the 
gentleman  from  Yolo  will  prevail.  I  had  occasion  to  be  in  the  Surveyor- 
(ieneral's  office  yesterday,  and  I  made  some  inouiries  in  regard  to  this 
matter,  and  I  found  that  Government  pays  six  aollars  per  mile  for  sec- 
tionizing  land.  That  would  come  to  thirty-six  dollars  for  surveying 
each  section,  and  there  would  be  a  tremendous  job  in  it.  Let  the  Legis- 
lature arrange  this  matter  as  they  may  see  fit. 

REMARKS    or   MR,    BOLFE. 

Mr.  ROLFE.  Mr.  Chairman:  While  I  think  it  very  advisable  that 
these  large  tracts  of  land  should  be  divided  so  as  to  be  assessed  accord- 
ing to  their  value  in  different  localities,  still,  I  think  this  section  devised 
by  the  ommittee,  as  well  as  the  amendments,  are  bad.  We  have  a  very 
large  number  of  these  tracts,  and  sometimes  portions  of  them  are  entirely 
worthless,  while  there  arc  many  choice  spots.  Now,  it  would  be  very 
desirable  to  have  the  tract  disposed  of  in  some  way  so  that  we  could  get 
at  the  choice  spots  without  surveying  all  the  comparatively  worthless 
land.  But  this  section  four,  as  well  as  the  amendments  before  the  Con- 
vention, contemplates  that  these  large  tracts  shall  be,  where  there  is  no 
fiovemment  section  line  run,  that  Government  section  lines  shall  be 
run.  That  is,  if  a  man  has  a  ranch  of  eleven  leagues,  and  the  Govern- 
ment lines  have  not  been  run,  that  the  only  mode  of  subdivision  is  by 
Government  survey.  Now,  I  know  of  my  own  personal  knowledge  of 
several  instances  in  this  State  where  large  tracts  of  land  have  been 
divided  without  any  reference  to  Government  lines.  I  know  a  large 
ranch  in  San  Bernardino  County  that  is  divided  up  in  this  way.     The 


Government  lines  have  not  been  run,  yet  it  is  divided  up  into  eighty- 
acre  tracts,  so  that  the  Assessor  has  no  difiiculty  in  assessing  it.  A  great 
portion  of  it  is  still  owned  by  one  man,  and  amounts  to  more  than  one 
Government  section,  still  it  is  divided  so  that  the  Assessor  can  assess  it 
in  eighty-acre  pieces  if  he  wishes  to.  I  know  of  several  such  instances. 
They  are  laid  off  in  tracts  of  twenty,  forty,  and  one  hundred  acres, 
according  as  is  most  convenient.  In  such  i«ses  it  is  entirely  unnecessary 
for  the  State  of  California  to  require  that  these  lands  should  be  surveyed 
off  in  Government  sections.  Gentlemen  tell  me  they  know  of  large 
ranches  which  have  been  subdivided  in  the  same  way.  Sometimes  they 
are  divided  and  bounded  by  running  streams,  in  order  to  make  moro 
convenient  farms.  Where  a  man  already  has  bis  laud  subdivided  in 
that  way,  there  is  no  need  of  requiring  anything  more. 

Me.  AYERS.     Would  not  fractional  .sections  cover  that  point? 

Ma-  ROLFE.  I  think  the  amendment  suggested  by  the  gentleman 
from  Yolo,  Mr.  Reed,  will  cover  that  point,  "in  such  manner  as  the  Leg- 
islature may  provide."  There  is  another  thing.  Government  sections  are 
not  recognized  except  where  Government  runs  the  lines.  This  State 
undertook  to  survey  off  the  sixteenth  and  thirty-sixth  sections,  for  the 
purpose  of  obtaining  title,  and  the  Supreme  Court  has  decided,  in  a  case 
in  tne  Twenty-seventh  California,  and  also  in  the  thirtieth  volume,  that 
until  the  Government  lines  are  run  by  the  Government  of  the  United 
Slates,  no  such  things  exist  as  sixteenth  and  thirtv-sixth  sections.  This 
section  says  the  County  Surveyor  shall  eslablisli  Government  section 
lines.  It  would  bo  useless,  for  the  Supreme  Court  would  not  hold  it 
valid.  The  amendment  of  the  gentleman  from  Yolo  will  probably  cover 
the  ground.  I  hope  the  others  will  be  voted  down,  and  something  like 
this  adopte<l. 

REMARKS   OF   MR,   CROSS. 

Mr.  CROSS.  Mr.  Chairman:  The  gentleman  at  whose  solicitation 
this  provision  was  adopted  by  the  committee,  is  absent  from  the  Conven- 
tion to-day.  The  rea.sons  wliich  he  gave  have  some  weight  in  them ;  I 
will  try  and  reproduce  them  as  near  as  I  can.  Judge  Fawcett  was  the 
man  who  advocated  this  amendment — the  theory  was  this:  that  if  a 
man  has  a  tract  of  forty  acres,  or  one  hundred  and  sixty  acres,  it  is 
assessed  at  its  value,  or  very  near  its  value,  for  the  reason  that  a  small 
tract  of  land  is  salable  at  a  reasonable  price  at  any  time,  but  a  large 
tract  of  land,  say  fifty  thousand  acres,  or  one  hundred  thousand  acres, 
or  two  hundred  thousand  acres,  would  be  much  more  difficult  to  sell  in 
a  bo<ly,  and  that  the  means  by  which  the  owners  of  the  large  tracts  of 
land  shirk  a  reasonable  assessment,  is  to  say  that  the  tract  will  only 
bring  .so  much  if  offered  at  forced  sale  in  a  body,  tinder  that  pre- 
tense these  large  tractvof  land  have  been  assessed  at  a  mere  nominal 
figure.  If  these  lands  were  required  to  be  sectioniied,  and  each  piece 
assessed  by  itself,  then  these  men  will  have  no  opportunity  to  avoid  a 
reasonable  assessment.  But  it  seems  to  me  the  provision  is  in  very  bad 
shape.  For  instance,  "  every  tract  of  land  containing  within  its  bounda- 
ries more  than  one  Government  section." 

Mr.  EDGERTON.  I  will  ask  leave  to  present  an  amendment  which 
will  meet  that  suggestion,  "  owned  or  held  in  one  body." 

Mr.  CROSS.  I  think  that  would  improve  it  some.  However,  no 
such  amendment  is  before  the  committee,  and  we  come  to  the  next 
proposition.  That  they  shall  be  divided  into  sections,  or  fractions  of 
sections.  The  remarks  of  Judge  Rolfe  were  to  the  point.  I  know 
a  tract  of  land  in  Yuba  County,  perhaps,  of  forty  thousand  acres, 
the  Johnson  grant.  That  was  all  surveyed,  and  the  government 
exterior  boundary  lines  run  when  the  land  was  patented.  He  after- 
wards sold  off  tracts,  of  which  the  lines  ran  diagonally.  It  has  been 
divided  off  and  is  occupied  in  small  tracts.  Now,  if  the  latter  part  of 
the  provision  is  adopted,  that  immense  tract  of  land  would  have  to  be 
resurveyed,  so  as  to  be  able  to  assess  it.  And  what  benefit  will  it  be  ? 
Why,  none  at  all.  It  is  now  divided  into  small  tracts.  These  tracts 
can  be  assessed.  The  improvements  are  not  hard  to  find.  It  seems  to 
me  to  adopt  the  latter  part  of  this  section  would  be  an  absurdity.  If 
these  large  tracts  of  land  be  divide<l  into  quarter  sections,  without  refer- 
ence to  government  lines,  the  Assesisor  will  be  able  to  assess  it  at  its 
actual  value.  The  latter  part  of  the  section  is  objectionable;  also, 
where  it  says  each  section  and  fractional  section  shall  be  assessed  sep- 
arately. This  refers  to  the  previous  part  of  the  section,  where  it  says 
they  must  be  according  to  government  survey,  so  that  a  man  who  owns 
twenty  acres  may  have  it  assessed  in  three  different  parcels.  Now,  if 
you  lay  down  an  iron  rule  like  this  it  will  be  a  good  job  for  the  sur- 
veyor.    I  am  therefore  in  favor  of  the  Reed  amendment. 

The  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Joaquin,  Judge  Terry. 

Lost. 

The  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ban  Die^o,  Mr.  Blackmer. 

Mr.  reed.     Mr.  Chairman :  I  now  offer  this  as  a  substitute. 

The  SECRETARY  read : 

"  Every  tract  of  land  containing  within  its  boundaries  more  than  one 
government  section  shall  be  assessed  and  valued  for  the  purpose  of  tax- 
ation by  sections  or  fractious  of  sections  in  such  manner  as  the  Legisla- 
ture may  by  law  provide." 

The  amendment  offered  by  Mr.  Blackmer  was  lost. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Yolo,  Mr.  Reed. 

Mr.  STEELE.    I  offer  the  following  amendment,  to  be  added  : 

"  Provided,  that  all  land  in  this  State  included  within  the  boundaries 
of  Spanish  ^ants,  which  have  been  subdivided  by  private  survev, 
though  the  hues  of  said  subdivision  do  not  conform  to  the  lines  estaL- 
lished  by  the  United  States  in  this  State,  shall  be  assessed  in  subdi- 
visions or  tracts  not  exceeding  six  hundred  and  forty  acres." 

Mr.  ROLFE.  I  will  inform  the  gentleman  that  there  is  but  few 
Spanish  grants  in  this  State.  There  are  a  great  many  Mexican  grants, 
but^hey  are  different. 
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THE  PBETIOCa  QCKSTION. 

Mb.  STUART.    Mr.  Chairman  :  I  call  for  the  previous  question. 

Seconded  by  Messrs.  Avers,  Evey,  West,  and  Wilson. 

Thb  CHAIBMAN.  The  question  is :  Shall  the  main  question  be  now 
put? 

Carried. 

Thb  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  Mr.  Steele. 

Lost. 

Thk  CdAIRMAK.  The  question  is  on  the  amendment  proposed  by 
the  eentleman  from  Yolo,  Mr.  Reed. 

Adopted. 

Thb  CUAIRMAK.    The  Secretary  will  read  section  five. 

Thb  SECRETARY  read: 

Sec.  5.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
wliich  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  an  interest  in  the  property  affected 
thereby.  Except  as  to  railroad  and  other  quasi-public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the  property  affected  1^  such  mort- 
gage, deed  of  trust,  contract,  or  obligation,  less  the  value  of  such  secur- 
ity, shall  be  assessed  and  taxed  to  tlie  owner  of  the  property,  and  the 
value  of  such  security  shall  be  assessed  and  taxed  to  the  owner  thereof, 
in  the  county  in  which  the  property  affected  thereby  is  situate.  The 
taxes  so  levied  shall  be  a  lien  uiwn  the  property  and  security,  respect- 
ively, and  may  be  paid  by  either  party  to  such  security;  if  paid  by 
the  owner  of  the  security,  the  tax  so  levied  upon  the  property  affected 
thereby  shall  become  a  part  of  the  debt  so  secured ;  if  the  owner  of  the 
property  shall  pay  the  tax  so  levied  on  such  security,  it  shall  constitute 
a  payment  thereon,  and  to  the  extent  of  such  payment,  a  full  discharge 
thereof. 

Mb.  EVEY.    Mr.  Chairman :  I  offer  a  substitute  for  the  section. 

The  SECRETARY  read: 

"  Sec.  5.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured,  shall  be  assessed  and  taxed  to  the  bolder  of 
such  security,  and  be  deducted  from  the  value  of  the  individual  piece 
or  parcel  of  property  affected  by  such  security,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the  owner  thereof,  and  in  the 
county  in  which  the  property  affected  thereby  is  situated.  The  taxes 
90  levied  shall  be  a  lien  ujion  the  property  and  security,  respectively, 
and  may  be  paid  by  either  |>arty  to  such  security.  If  paid  by  the  owner 
of  such  security  the  tax  so  levied  upon  the  property  affected  thereby 
shall  become  a  part  of  the  debt  so  secured ;  if  the  owner  of  the  prop- 
erty shall  pay  the  tax  so  levied  on  such  security  it  shall  constitute  a 
pirment  tnereon,  and  to  the  extent  of  such  payment  a  full  discharge 
tjR-reof." 

BBMABKS  OF   KB.   BDOBBTON. 

Mb.  EDGERTON.  I  ask  the  author  if  he  supported  the  Johnson 
amendment?  There  is  a  direct  conSict  between  the  section  proposed  by 
the  gentleman, and  the  Johnson  amendment.  The  Johnson  amendment 
provided  that  there  should  be  no  deductions  at  all  upon  credit  secured 
by  mortgages.  The  gentleman  had  better  refer  to  that  section  as  adopted, 
which  says  that  the  Legislature  may  authorize  such  deductions,  except 
in  the  case  of  mortgages  and  tnist  deeds.  There  can  be  no  doubt  about 
that.  It  allows  no  dMUctions  from  this  class  of  debts  whatever.  "The 
Legislature  may  authorise,  except  in  the  case  of  credits  secured  by  mort- 
gage or  trust  deed,"  etc.  That  is  to  say,  the  Legislature  may  authorize 
the  deduction  of  debts  from  credits,  except  in  the  case  of  mortgages  or 
trust  deeds,  in  which  case  no  such  deductions  shall  be  made. 

Mb.  BEERSTECIIER.  It  seemsXo  me  there  is  no  trouble  about  this 
at  all:  It  simply  means  that  you  may  setoff  any  indebtedness  as  against 
any  credit,  except  a  credit  secured  by  mortgage.  There  is  no  confusion 
at  all. 

Mb.  EDGERT0I7.  It  means  just  what  it  says.  Let  us  see.  If  I 
should  owe  my  friend  Ayers  five  hundred  dollars,  and  he  should  owe 
me  two  hundred  dollars,  and  there  is  no  mortgage,  the  Legislature  may 
authorize  a  set-off;  but  if  my  claim  is  secured  by  mortgage,  there  can  be 
no  set-off. 

Mb.  HOWARD,  of  Los  Angeles.  I  don't  agree  with  the  gentleman 
at  all.  This  is  a  mere  question  of  power.  Surely,  the  author,  the  gen- 
tleman from  Sonoma,did  not  so  understand  it,  because  he  stated  that  he 
was  in  favor  of  the  fifth  section.  I  think  these  two  provisions  should 
stand  together  and  be  construed  together. 

Mb.  EDGERTON.  It  is  a  mere  question  of  power  as  to  debts  not 
secured  by  mortgage,  because  the  Legislature  has  power  to  authorize  a 
sot-off  in  that  regard.  But  the  Legislature  is  prohibited  in  the  case  of 
ereditsSecnred  by  mortgages. 

Mb.  ayers.  The  Legislature  is  inhibited  from  making  offsets  in 
these  things,  because  they  are  made  in  the  Constitution  itself 

Mb.  terry.  There  is  no  conflict  between  the  sections  here.  They 
are  intended  to  stand  together.  It  is  not  intended  to  have  an  offset  in 
favor  of  a  mortgage,  because  the  mortgage  is  treated  as  an  interest  in  the 
land. 

Me.  EDGERTOK.  I  am  not  talking  about  section  five.  I  am  talk- 
ing about  the  substitute  offered  by  Mr.  Evey. 

Mb.  DUDLEY,  of  Solano.  The  difference  between  the  section  reported 
by  the  committee  and  the  substitute  is,  that  the  latter  provides  an 
exception :  "  except  as  to  railroads  and  other  quasi-public  corporations." 
It  seems  to  me  the  exception  is  a  very  important  one.     . 

Mb.  BARRY.  I  think  the  committee  can  act  more  intelligently  after 
lunch,  and  I  move  the  committee  rise,  report  progress,  and  ask  leave  to 
Hit  again. 

Carried. 

IN  CONVENTION. 

The  president.  Gentlemen  :  The  Committee  of  the  Whole  have 
instrdcted  me  to  report  that  they  have  had  under  consideration  the 


report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again. 

BECE8S. 

The  hour  for  recess  having  arrived,  the  Convention  took  a  recess  until 
two  o'clock  p.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.    President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

BOX    BENT. 

Mb.  EDGERTON.  Mr.  President:  I  have  here  a  bill  handed  me  bv 
the  Sergeant-at-Arms  for  box  rent  at  the  Post  Office.  I  send  it  up,  with 
the  request  that  it  go  to  the  Committee  on  Contingent  Expenses. 

So  referred. 

NOTICE  TO    AMEND   BCLE   FOBTT-THBEB. 

Mb.  NOEL.  Mr.  President :  I  desire  to  give  notice  that,  to-morrow, 
I  shall  move  to  amend  Rule  Forty-three  so  as  to  read  as  follows : 

"  BCLE   FUBTT-THBEE. 

"  No  member  shall  speak  more  than  once  on  one  question,  nor  more 
than  ten  minutes  at  a  time,  except  the  Chairman  of  a  standing  com- 
nrittee,  who  may  speak  twice  on  the  same  question,  and  shall  be  allowed 
thirty  minutes  each  time.  This  rule  shall  not  be  suspended  except  by 
unanimous  consent." 

Laid  over  for  one  day. 

LEAVE    OF    ABSENCE. 

Three  days'  leave  of  absence  was  granted  to  Mr.  Lindow. 

PBOPOSITION — TBADEUABKS. 

Mb.  WELLIN.  Mr.  President:  I  ask  leave  to  introduce  a  proposition 
out  of  order. 

The  president.  There  being  no  objection,  the  gentleman  will 
have  leave. 

The  secretary  read  the  proposition  as  follows: 

"  Trademarks  shall  be  deemed  property." 

Referred  to  Committee  on  Miscellaneous  Provisions. 

TAXINO  SOLVENT  DEBTS. 

Mb.  EDGERTON.  Mr.  President:  I  move  that  the  Convention  do 
now  resolve  itself  into  Committee  of  the  Whole,  the  President  in  the 
chair,  to  further  consider  the  report  of  the  Committee  on  Revenue  and 
Taxation. 

So  ordered. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  five  and  the  substitute,  offered  by  Mr. 
Evey,  are  before  the  committee. 

BEHARKS  of  HB.  JOHNSON. 

Mb.  JOHNSON.  Mr.  Chairman:  I  was  not  on  this  Committee  on 
Revenue  and  Taxation,  but  it  does  occur  to  me  that  this  section  is  in  as 
good  shape  as  it  can  be.  The  theorv  is  this:  we  all  know  that  a  mort- 
gage is  not  an  interest  in  the  land  under  the  present  law,  though  in 
some  States  it  is.  But  under  our  law  it  is  not  an  interest  in  the  land. 
It  is  merely  Be<!urity,  that  is  all.  It  is  simply  a  security  to  the  extent  of 
the  debt.  Now,  the  committee  say,  for  tne  purpose  of  adjusting  this 
matter,  a  mortgage  shall  be  treated  as  an  interest  in  the  real  estate, 
which  alters  our  rule.  For  the  purposes  of  taxation,  the  mortgage  shall 
be  treated  as  real  estate.  Then  there  are  two  interests  in  the  real  estate. 
One  interest  is  the  mortgage,  which  is  held  by  the  mortgagor,  and  the 
other  is  the  interest  of  the  holder  and  owner  of  the  property.  There 
are  two  interests.  Now  it  is  proposed  to  apportion  those  two  interests  so 
that  the  tax  on  each  interest  shall  be  according  to  the  value  of  the 
interest.  The  land  being  the  visible,  tangible  object,  according  to  the 
theories  of  taxation,  simply  bring  about  this  adjustment  so  that  each 
interest  shall  pay  in  proportion  to  its  value.  So  there  is  no  occasion  to 
rebate.  That  is  the  reason  that  in  the  amendment  I  proposed  there  is 
an  exception,  as  far  as  legislative  control  is  concerned,  in  regard  to 
rebates  on  mortage  debts.  There  is  the  mortgage,  and  there  is  the 
land,  and  there  is  nothing  to  deduct,  because  the  two  interests  consti- 
tute the  entire  property.  That  is  the  reason  the  exception  was  msde, 
that  the  Legislature  shall  not  have  power  to  deduct  debts  from  credits 
of  that  character. 

The  only  difference  between  section  five  and  the  amendment  is  this: 
that  the  words  "contract  or  other  obligation  "  are  used.  In  Convention 
I  shall  move  to  insert  these  words,  if  this  passes,  as  I  hope  it  will.  In 
other  words,  besides  the  debt  being  secured  by  mortgage  or  deed  of  trust, 
I  will  move  to  insert  the  words,  "or  other  obligation."  That  will  bring 
the  two  sections  into  entire  conformity,  except  there  is  an  exception  as 
to  railroad  and  other  corporations.  Those  corporations  are  governed  by 
sections  sixteen  and  seventeen,  and  that  is  the  reason  the  exception  was 
made  by  the  committee.  It  will  be  premature  to  discuss  these  sections 
now,  but  I  think  no  better  section  could  be  gotten  up  than  this  section 
five.  Indeed,  I  attributed  the  paternity  to  the  distinguished  gentleman 
from  Sacramento,  until  I  heard  otherwise.  But  I  gave  him  a  good  deal 
of  cre<lit,  but  he  ignores  the  paternity,  and  I  suppose  it  must  be  given  to 
some  other  memlrar  of  that  committee.  I  would  suggest  to  gentlemen 
that  it  is  impossible  to  ^et  everything  in  one  section.  One  gentleman 
suggests  that  this  may  involve  double  taxation.  Wheik  it  comes  to  that 
we  will  try  and  see  if  we  cannot  prevent  it.  We  are  goinj^  along  in  the 
ri^ht  direction.  This  section  five  is  in  entire  harmony  with  the  other, 
with  the  exception  of  these  words,  "contract  or  other  obligation,"  which 
will  bring  them  into  entire  harmony.  Now,  the  amendment,  as  I 
understand  it,  leaves  out  these  Explanatory  words,  that  a  mortgage  is  an 
interest  in  the  real  estate.    We  all  know  that  under  the  present  law  a 
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mortgage  is  not  au  interest  in  the  real  estate.  It  is  simply  security.  If 
the  note  should  be  transferred  it  carries  the  mortgage  along  with  it.  It 
is  not  au  interest  in  the  real  estate.  This  section  says  it  shall  be  an 
interest  in  the  real  estate.  Ko  system  of  rebates  can  apply  to  this  prop- 
erty, because  there  is  nothing  to  deduct.  Section  five  is  gotten  up  with 
a  great  deal  of  care. 

Mb.  EDGERTON.  I  fixed  it  up.  [Laughter.]  I  am  afraid'they  will 
beat  it  now.     [Laughter.] 

BEXABKS  or  MB.  BBTII0LD8. 

Mb.  REYNOLDS.  Mr.  Chairman:  We  see  how  we  get  into  difficul- 
ties when  we  depart  frora  solid  ground.  Since  the  passage  of  the  amend- 
ment of  the  gentleman  from  Sonoma,  I  have  conversed  with  about  a 
dozen  gentlemen  who  voted  for  it,  and  each  one  of  them  asked  me  what 
it  meant.  I  told  them  I  did  not  know.  I  have  asked  others  whet  it 
meant,  and  not  a  man  has  been  able  to  t«Il  me.  The  gentleman  who 
offered  the  amendment  says  he  will  move  an  amendment  to  it  in  Con- 
vention, and  he  explains  and  explains  and  explains,  and  tells  us  that  it 
will  be  further  necessary  to  explain  when  it  comes  to  section  sixteen, 
and  still  further  necessary  to  explain  when  it  comes  to  section  seventeen, 
and  I  am  very  much  afraid  that  explanations  will  be  in  order  from  this 
on  till  the  end  of  the  session.  And  explanRtions  will  be  in  order  before 
the  people,  when  this  Constitution  comes  to  be  voted  on.  Explanations 
will  be  in  order  when  the  Legislature  meets;  explanations  will  be  in 
oi-der  when  the  Assessors  go  to  work,  and  explanations  will  be  in  order 
when  the  Supreme  Court  comes  to  interpret  this  langunge.  All  this 
shows  what  difGculties  we  encounter  when  we  undertake  to  tax  things 
that  are  not  property.  Now  I  suppose  the  members  are  nervous  already 
fur  fear  that  I  shall  talk  my  full  fifteen  minutes.  I  shall  do  no  such 
thing.  I  only  rise  to  say  that  I  am  opposed  to  this  amendment.  I  have 
stated  that  1  do  not  understand  section  two.  I  have  not  addressed  a 
man  yet  who  does  understand  it,  or  pretends  to  understand  it.  I  defy 
any  one  to  explain  what  it  means.  If  it  means  anything  at  all,  if  it  can 
be  made  to  mean  anything,  it  irthat  by  adopting  this  scheme  of  taxa- 
tion we  have  offered  a  premium  to  the  citizens  of  California  to  vote 
against  the  Constitution.  It  is  as  villainous  a  scheme  as  the  old  United 
States  income  tax.    That  is  admitted  to  be  wrong. 

Mb.  HOWARD,  of  Los  Angeles.  The  explanations  of  the  gentleman 
from  San  Francisco  have  made  this  thing  as  clear  as  mud,  and  I  move 
the  previous  question. 

Mb.  EDGERTON.  If  the  gentleman  will  withdraw  a  moment  I  will 
renew  the  motion.  I  have  been  asked  by  three  or  four  gentlemen,  since 
the  Convention  took  a  recess,  what  was  the  meaning  of  this  exception, 
"  except  as  fR  railroad  and  other  quasi-public  corporations."  Why  these 
corporations  are  exempted.  It  was  made  to  appear  to  the  Committee  on 
Revenue  and  Taxation  that  the  railroad  companies  were  in  debt  in  very 
large  sums,  in  the  form  of  bonds,  and  that  those  bonds  were  held  in 
Europe,  New  York,  and  other  places  outside  of  this  State.  Now,  sir, 
under  a  decision  of  the  Supreme  Court  of  the  Unite<l  States — the  decision 
referred  to  by  the  gentleman  from  Los  Angeles  the  other  day — it  has 
been  held  that  these  bonds  are  not  within  the  jurisdiction  of  the  State, 
and  cannot  be  taxed.  So,  unless  this  exception  is  made,  the  railroad 
companies  will  have  a  good  thing  of  it.  When  the  Assessor  came  to 
assess  them  they  would  deduct  the  amount  of  these  bonds  from  the  value 
of  their  property  here,  and  the  bonds  being  out  of  reach  of  the  State  the 
State  would  get  very  little  tax. 

THK   PBBVIOUS   QOBSTION. 

Mb.  EDGERTON.    I  renew  the  motion  for  the  previous  question. 

The  call  for  the  previous  question  was  seconded  by  Messrs.  Howard, 
Ayers,  Evey,  and  Stuart. 

Thi  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried,  by  a  vote  of  63  ayes  to  26  noes. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Los  Angeles,  Mr.  Evey. 

Ix>st. 

Mb.  HEISKELL.    I  move  to  strike  out  section  five. 

BKHABKS   OF   HB.   TINNIN. 

Mb.  TINNIN.  Mr.  Chairman :  I  am  opposed  to  section  five  in  toto, 
because  I  believe  it  would  entirely  destroy  the  object  for  which  this  Con- 
vention was  called,  and  that  is  to  equalize  taxation.  Section  five,  as  it 
now  stands,  makes  a  preference  in  the  way  of  taxation  in  favor  of  persons 
owing  secured  debts  on  mortgages.  If  ray  friend  over  there  owes  me 
five  hundred  dollars  and  I  have  his  note  for  it,  the  Assessor  comes  along 
and  assesses  me  on  my  property  and  on  the  note  also.  That  makes  a 
discrimination  in  favor  of  the  party  who  has  his  money  loaned  on  mort- 
gage securities,  so  that  you  entirely  destroy  the  equality  of  taxation.  I 
am  opposed  to  the  section.  It  will  destroy  the  equality  of  the  whole 
thing  if  debts  secured  by  mortgage  are  not  required  to  pay  just  as  much 
taxes  as  the  unsecured.    I  want  the  whole  thing  taxed. 

BKHABKS  op  MB.  WHITE. 

Mb.  white.  Mr.  Chairman :  I  do  not  understand  how  the  gentle- 
man talks  of  eaual  taxation,  and  at  the  same  time  talks  about  taxing  a 
man  for  more  than  he  is  worth.  If  I  see  a  piece  of  land  worth  twenty 
thousand  dollars  that  I  wish  to  buy,  and  I  have  only  ten  thousand 
dollars,  I  go  to  the  man  and  tell  him,  and  he  gives  it  to  me  and  takes  a 
mortgage  for  the  balance.  Now,  I  am  only  worth  ten  thousand  dollars, 
and  he  is  worth  ten  thousand  dollars.  Now,  I  would  like  to  have  the 
gentleman  explain  why  I  should  pay  ;taxes  on  twenty  thousand  dollars, 
and  the  man  who  owns  a  half  interest  in  that  land  pays  nothing.  I 
want  to  pay  taxes  on  what  I  am  worth,  and  I  want  every  other  man  to 
pay  taxes  on  what  he  is  worth.  We  are  not  here  for  the  purpose  of  put- 
ting a  still  heavier  burden  upon  the  poor  than  they  already  have  to  bear. 
We  are  unanimous  for  the  taxation  of  mortgages.    There  is  no  doubt 


about  that.  But  we  are  also  unanimous  that  if  8  man  is  only  worth  ten 
thousand  dollars,  he  shall  not  pay  taxes  on  twenty  thousand  dollars.  I 
do  not  ask  any  man  to  come  here  and  pay  taxes  on  what  he  is  not  worth. 
It  is  an  inequality  that  we  have  been  trying  to  get  changed.  This  Con- 
vention was  called  for  that  purpose.  The  poor  men  and  the  farmers 
have  been  paying  four  times  as  much  as  they  are  worth,  and  the  rich 
monopolists  have  not  paid  anything.  The  burden  of  taxation  baa  been 
upon  the  producer  and  the  laboring  man.  We  must  try  and  equalize 
this  thing.  This  section  does  it.  I  trust  the  amendment  will  be  adopted 
as  it  comes  from  the  committee,  and  there  will  be  rejoicing  all  over  the 
State,  except  by  the  money  lenders. 

SIHABKS   or   MB.   DCDLET. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman:  I  did  not  approve  of  sec- 
tion two  as  adopted.  Having  adopted  section  two,  this  Convention  has 
effectually  opened  the  door  for  the  escape  of  all  unsecured  debts  in  this 
State.  The  man  who  owns  a  note  need  not  pay  taxes  on  it,  because  he 
can  cover  it  up.  But  as  section  two  has  been  adopted  I  hope  section  five 
will  be  adopted. 

BBHABKS  OF  HB.  CAPLES. 

Me.  CAl'LES.  Mr.  Chairman :  I  hope  section  five  will  be  stricken 
out.  There  is  nothing  good  in  it,  and  there  is  a  good  deal  in  it  that  is 
bad,  very  bad.  Some  days  since,  when  this  section  was  consider^!, 
I  called  attention  to  the  monstrous  absurdity  of  it.  As  it  appears  to 
have  escaped  the  attention  of  the  committee,  I  will  again  call  attention 
to  it.  It  says  the  taxes  so  levied  shall  be  a  lien  upon  the  property,  and 
may  be  paid  by  either  party  to  such  security,  u  paid  by  the  owner  of 
the  security,  it  shall  become  a  part  of  the  debt  so  secured,  and  if  the 
owner  of  the  property  shall  pay  the  tax  it  shall  constitute  a  payment  on 
the  debt.  Now,  that  language  amounts  to  this:  that  if  the  mortgage 
holder  gets  to  the  office  of  the  Tax  Collector  first  and  pays  the  taxes,  he 
saddles  it  upon  the  debtor.  But  if  the  debtor  should  be  swifter  of  foot 
and  gets  there  first,  he  saddles  it  upon  the  creditor. 

Mb.  DUDLEY.  The  gentleman  is  certainly  laboring  under  a  hallu- 
cination. '  It  makes  no  difference  who  pays  the  taxes;  tlie  one  who  pays 
the  taxes  has  a  lien  upon  the  other  for  nis  share  of  the  taxes. 

Mb.  CAPLES.  The  language  is  not  susceptible  of  any  such  interpre- 
tation. It  applies  only  to  that  part  which  is  covered  by  the  mortgage, 
and  it  amounts  simply  to  this,  that  whoever  gets  to  the  office  first  saddles 
the  tax  upon  the  other.  It  is  a  provision  in  favor  of  the  mortgage 
holder,  because  he  generally  lives  near  the  towns.  He  is  supjKised  to 
have  ready  money  to  pay  with.  The  poor  man  labors  under  the  disad- 
vantage of  being  short  of  ready  money,  and  cannot  take  advantage  of 
this  provision.  He  is  deprived  of  the  advantage  that  is  given  to  the 
mortgage  holder.  If  the  gentleman  can  explain  the  language  in  any 
other  way,  I  would  be  glad  to  hear  it. 

BEHABKS   or   HB.    WEST. 

Mb.  west.  Mr.  Chairman  :  I  hope  the  section  will  be  adopted  as  it 
is.  I  think  it  is  very  strange,  indeed,  that  the  gentleman  from  Sacra- 
mento, Dr.  Ceples,  cannot  understand  the  last  clause  of  this  section. 
That  clause  simply  treats  the  mortgagor  and  the  mortgagee  as  tenants 
in  common,  as  far  as  the  payment  of  the  tax  is  concerned;  that  the 
debtor  shall  only  be  held  accountable  for  bis  pro  rata  of  the  tax  accru- 
ing on  that  part  of  the  real  estate.  That  if  I  have  a  mortage  on  Mr. 
Caples'  homestead,  it  is  supposed  that  I  own  that  amount  in  his  home- 
stead, and  that  I  shall  be  held  responsible  for  the  lax  on  the  interest 
which  I  hold,  and  that  the  land  shall  be  responsible  primarily  for  the 
tax.  This  whole  matter  is  clearly  explained  in  the  section,  and  I  hope 
it  will  be  adopted. 

BKHABKS  OF  MR.  BKBRSTECHKB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  It  seems  to  me  the  gentle- 
man from  Sacramento,  Dr.  Caples,  who  is  usually  very  clear,  has 
become  ve^  much  confused  as  to  the  intention  of  section  five.  The 
intention  of  section  five  is  olearlv'to  tax  mortgages,  trust  deods,  or  other 
obligation.  Any  Court  construing  section  five  would  construe  it  that 
the  tax  upon  the  mortgage,  or  the  money  secured  by  mortgage,  may  be 
paid  by  the  party  owning  the  mortgage,  and  the  residue  by  the  party 
owning  the  land,  and  it  cannot  be  otherwise  construed. 

Mb.  caples.  Does  it  not  provide  that,  in  the  event  that  the  creditor 
pays  it,  it  shall  become  a  part  of  the  debt? 

Mb.  BEERSTECHER.    Yes,  sir. 

Mb.  caples.  And  if  the  debtor  pays  it,  it  shall  be  a  discbarge  of 
so  much  of  the  debt? 

Mb.  BEERSTECHER.  Yes,  sir.  It  says  the  tox  so  levied  shall  become 
a  lien  upon  the  property  secured,  and  may  be  paid  by  either  party  to 
such  security.  It  paid  by  the  owner  of  the  security,  the  tax  so  paid 
shall  become  a  part  of  the  debt.  Of  course  the  Court  w^uld  construe  it 
as  being  a  part  of  the  debt  only  to  the  extent  of  the  amount  which  the 
debtor  was  obliged  to  pay,  because  it  is  especially  provided  that  the 
owner  of  the  property  shall  have  a  set-off  for  the  amount  of  the  tax  on 
the  mortgage.    It  seems  to  me  very  clear. 

Now,  I  would  call  the  attention  of  the  Workingmen  to  section  twenty- 
four  of  the  Workingmen's  platform,  which  says  that  no  person  shall  be 
taxed  for  more  than  he  is  worth.  If  we  adopt  section  five,  we  will  be 
carrying  out  that  part  of  the  platform.  Section  two,  as  adopted,  clearly 
says  that  there  may  be  a  deduction  provided  for  by  law,  as  to  all  unse- 
cured debts.  That  answers  the  argument  of  Mr.  Tinnin,  that  there  is  a 
discrimination  in  favor  of  secured  debts.  Section  two  expressly  says 
that  the  Legislature  can  by  law  provide  for  deductions  of  debts  from 
credits.  The  purpose  of  section  nve  is  to  oblige  the  man  holding  liens 
upon  real  estate  to  pay  taxes  on  the  amount  they  hold,  and  to  have  the 
owner  of  the  land  nay  taxes  only  on  the  amount  of  his  interest  in  the 
real  estate.  We  all  understand  the  theory  to  be  to  make  the  owners 
of  property  pay  the  taxes.    Men  who  have  vast  landed  possessions  and 
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Tast  amounts  of  personal  property  that  require  the  protection  of  the 
State,  should  t>e  compellea  to  contribute  to  the  support  of  the  State. 
For  tbeni  GoTernment  is  established.  The  individual  who  has  nothing 
bat  the  clothes  upon  his  back  pays  but  little  tax,  and  requires  but  little 
protection.  The  man  who  owns  much  should  pay  much,  and  the  man 
who  owns  little  should  pay  little,  because  he  receives  little  or  nothing. 
Property  should  pay  the  taxes,  and  in  order  to  encourage  men  who  have 
a  little  to  invest  that  little,  we  must  tax  them  only  on  the  amount  of 
their  investment.  If  a  man  buys  a  tract  of  land  worth  twenty  thou- 
sand dollars,  and  pays  ten  thousand  dollars  on  it  of  his  own,  and  bor- 
rows ten  thousand  dollars,  he  should  pay  taxes  only  on  the  amount 
of  his  interest  in  the  land,  which  is  ten  thousand  dollars;  and  the  man 
who  loans  him  the  ten  thousand  dollars  should  pay  his  share  of  the  tax, 
or  half  of  it.  Unless  we  adopt  section  five,  having  adopted  section  two, 
mortgages  will  absolutelyjeacape  taxation. 
Hr.  STUART.    I  more  the  previous  question. 

SIUikilKa    OF    HR.   SMITH. 

Mr.  smith,  of  Fourth  District  Mr.  Chairman:  It  seems  to  me  there 
is  a  ^reat  deal  of  obscurity  in  this  section^  unless  I  am  mistaken  in  my 
reading  of  it.  Certainly  I  understand  it  so.  As  the  gentleman  who  has 
just  taken  his  seat  said,  the  intention  is  to  get  at  and  tax  money  repre- 
sented by  mort^ges,  trust  deeds,  and  other  contracts;  that  is  the  inten- 
tion of  the  section,  but  I  do  not  think  that  result  will  be  arrived  at.  It 
is  simply  a  roundabout  way  of  taxing  the  land ;  it  distribuf?s  the  pay- 
ment Detween  the  owner  of  the  land  and  the  owner  of  the  mortgage  on 
the  land.  Now,  if  A  buys  a  piece  of  land  worth  ten  thousand  ddlars, 
and  mortgages  it  for  five  thousand  dollars,  the  two  men  have  an  interest 
in  that  land.  Now,  A  takes  that  five  thousand  dollars  and  puts  it  in 
bonds,  or  county  warrants,  or  United  States  bonds;  now  he  has  fifteen 
thousand  dollara'  worth  of  property  and  only  ten  thousand  dollars  are 
taxed.  If  the  owner  of  the  mortgage  pays  his  share^  of  the  tax,  the 
owner  of  the  land  only  pays  on  five  thousand  dollars.  Kow,  if  we  are 
going  to  get  at  this  matter  let  us  do  it,  and  not  play  with  words  for  the 
purpose  of  taxing  the  land  in  a  roundabout  way.  There  is  a  great  deal 
of  ambiguity  and  obscurity  in  this  section.  Now,  the  amendment  to 
section  two,  proposed  by  the  gentleman  from  Sonoma,  is  not  clearly 
understood.  If  I  had  it  before  me,  and  had  time  to  study  it,  I  might 
possibly  be  able  to  understand  it,  and  vot»  for  this  section  five.  It 
may  be  that  gentlemen  may  be  able  to  make  these  things  clear.  I  do 
not  understand  it,  and  I  do  not  thiuk  the  members  of  this  Convention 
understand  it,  and  I  do  not  think  we  can  vote  intelligently  upon  this 
section  until  we  do  understand  it;  therefore  I  hope  we  will  not  be  called 
upon  to  vote  on  this  section  until  we  see  the  section  as  passed. 

8PKECH  OF  MB.  HRRRIKGTON. 

Mr.  HERRINGTON.  Mr.  Chairman :  I  intend  to  be  one  of  that 
number  who  are  in  favor  of  taxing  mortgages;  and,  above  all  things,  I 
am  in  favor  of  compelling  the  mortgagee  to  pay  the  tax.  I  want  the 
perwn  who  is  taxed  for  the  interest  that  he  is  supposed  to  have  acquired 
by  reason  of  his  security,  to  pay  that  tax,  and  nobody  else.  And  how 
does  this  section  accomplish  that  result?  I  am  sorry  to  say  (and  per- 
haps I  ought  not  to  say  it),  but  it  does  occur  to  me  that  there  are  a  lot  of 
figtireheans  who  jump  up  and  move  the  previous  question  when  men  are 
laboring  with  all  their  faculties  to  arrive  at  just  conclusions  as  to  what 
the  Convention  ought  to  do.  When  a  proposition  is  presented  that  is  so 
crude  that  we  are  not  able  to  understand  it,  these  men  seem  desirous  of 
rushing  it  through  the  Convention  without  regard  to  whether  it  is 
digested  or  not.  Many  of  the  provisions  already  adopted  have  had  to  be 
taken  on  trust,  on  account  of  tne  ill-considered  action  of  gentlemen  who 
spring  this  previous  question  upon  the  committee.  Now,  let  us  see  who 
pays  and  who  does  not  pay,  under  this  provision  that  is  presented  here. 
"The  tax  so  levied  shall  be  a  lien  upon  the  property  and  security  respect- 
ively." That  is  to  say,  the  tax  levied  against  the  security  shall  be  a  lien 
against  the  security,  and  the  tax  levied  upon  the  land  (which  consti- 
tutes the  security,  for  that  matter)  is  assessed  to  the  owner  of  the  prop- 
erty. Now,  what  does  this  "respectively"  mean?  The  tax,  so  far  as 
the  loan  is  concerned,  is  only  a  lien  upon  the  security.  What  is  the 
security?  Will  gentlemen  say  it  is  the  interest  in  the  land?  And  will 
gentlemen  contend  that  it  will  be  paid  out  of  the  land,  wliich  is  sup- 
posed to  constitute  the  security?  If  that  be  the  understanding,  it  could 
nave  been  expressed  in  plain  terms,  so  that  there  would  bo  no  doubt  as 
to  who  should  pay,  the  tax.  Now,  it  is  the  duty  of  this  Convention  to 
express  its  intentions  in  language  that  cannot  be  misunderstood.  I  am 
willing  to  stay  here  until  we  do  adopt  something  that  will  meet  the 
wants  of  the  people — something  that  will  be  understood,  emphatic,  and 
plain.  Under  these  circumstances,  I  do  not  want  this  previous  question 
sprung  upon  the  Convention.  We  want  to  tax  mortgages,  and  we  want 
the  man  who  owns  the  mortgage  to  pay  the  tax.  It  is  not  in  the  form 
we  want  it  in.  We  want  to  add  some  provision  at  the  bottom  of  this 
section  whereby  the  person  who  owns  the  land  or  other  property  may 
pay  the  whole  tax,  and  retain  it  when  be  comes  to  pay  his  debt,  before 
the  tax  is  due.  That  is  the  proposition  we  want  to  cover.  We  want  to 
fasten  it  upon  this  section,  because  we  may  not  be  able  to  do  it  after- 
wards. Now,  it  is  not  a  very  hard  matter  to  put  this  matter  in  such  a 
shape  as  to  accomplish  the  results  we  seek  to  accomplish.  It  takes  time 
to  do  this,  and  these  gentlemen  who  know  nothing  out  to  move  the  pre- 
vious question  had  better  keep  their  seats. 

Mr.  AYERS.  Will  striking  out  the  word  "respectively"  cure  the 
defect? 

Mr.  HERRINGTON.  No,  sir,  not  altogether.  It  will  cure  one 
defect,  but  not  the  whole  defect.  We  want  some  provision  which  will 
allow  the  mortgagor,  or  person  giving  the  security,  the  right  to  retain 
the  amount  of  the  tax  when  he  comes  to  pay  his  debt. 

Mr.  AYERS.    That  is  just  what  this  section  does  now. 


Mr.  CROSS.  Will  the  gentleman  read  the  last  clause  of  the  section 
and  see  if  that  does  not  cover  it. 

Mb.  HERRINGTON.  "  If  the  owner  of  the  property  shall  pay  the 
tax,  it  shall  constitute  a  payment  thereon,  and  to  the  extent  of  such 
payment  a  full  discharge  thereof."  Now,  sir,  if  he  pays  the  debt  before 
the  tax  is  due,  he  cannot  have  an  offset.  I  say  when  the  mortgagor 
comes  to  pay  that  debt  before  the  taxes  are  due  and  jiayable,  and  after 
the  tax  levy,  he  should  have  the  right  to  deduct  the  amount  from  the 
debt.  I  am  for  making  the  mortgagee  pay  the  tax.  That  is  the  man 
you<ure  looking  for.  The  borrowers  have  been  ground  down  and  under 
the  heels  (of  the  money  lenders  too  long  already,  and  I  want  to  afibnl 
them  relief. 

Mr.  AYERS.    Have  you  read  the  last  clause  of  this  section? 

Mb.  HERRINGTON.    Yes,  sir;  I  have. 

Mr.  AYERS.  Could  the  English  language  make  it  more  clear  or 
explicit— -"  if  the  owner  shall  pay  the  tax  it  shall  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment,  a  full  discharge  thereof?  " 

Mr.  HERRINGTON.  If  the  debt  is  paid  before  the  tax  is  due  and 
payable,  the  man  will  have  no  lecourse.  He  cannot  pa^-  the  tax,  because 
no  one  will  receive  it;  yet  it  is  levied,  and  stands  against  the  property. 
You  cannot  collect  the  tax  upon  the  real  estate  until  it  is  du§.  There  is 
no  one  to  collect  it  or  take  cnarge  of  it.  Hence,  he  can  have  no  offset 
against  the  debt. 

Mr.  AYERS.    These  are  very  exceptional  cases.  < 

Mr.  HERRINGTON.  Yes,  sir;  and  there  would  be  exceptional 
cases  all  the  time. 

Mr.  AYERS.  Will  the  gentleman  offer  an  amendment  that  will  cure 
this  defect? 

Mr.  HERRINGTON.  Yes,  sir ;  I  will  do  it  if  you  will  wait.  I  have 
been  fighting  off  this  previous  question. 

Mr.  AYERS.    I  thought  the  argument  was  exhausted  upon  some  of 

Mr.  HERRINGTON.    You  find  it  is  not. 

Mr.  WEST.  Did  you  not  inform  us  the  other  day  that  this  section 
had  more  sense  in  it  than  the  whole  report? 

Mr.  HERRINGTON.    Yes,  sir. 

Mr.  west.    That  there  was  not  an  omission  of  a  single  dot? 

Mr.  HERRINGTON.  Yes,  sir;  I  will  admit  all  that.  But  that  was 
on  first  reading.  I  have  given  the  s.ubject  a  good  deal  of  thought  and 
reflection  since  that  time.  It  is  only  the  man  who  has  not  a  great  deal 
of  comprehension  that  does  not  change  his  mind.    [Laughter.] 

Mr.  WEST.  The  gentleman  explained  it  so  clearly  the  other  day 
that  I  changed  my  mind  in  favor  of  it. 

Mb.  TINNIN.    The  fifteen  minutes  are  up;  1  object. 

Thk  CHAIRMAN.    Shall  the  gentleman  nave  leave  to  proceed  ? 

Leave  was  granted. 

Mb.  HERRINGTON.  I  wonder  at  the  gentleman  objecting.  He  has 
only  made  about  four  different  speeches,  and  I  have  made  none.  I  was 
proceeding  to  say,  when  the  gavel  knocked  my  arm  down,  that  until 
the  tax  was  actually  paid  it  could  not  be  pleaded  as  an  offset,  under  the 
provisions  of  this  section.  It  is  the  man  who  owns  the  mortgage  that  I 
want  to  see  pay  the  tax.  I  want  to  protect  the  mortgagor  by  providing 
for  his  reimbursement  for  the  tax  which  has  been  levied,  when  the  debt 
is  paid  before  the  tax  is  payable.  I  propose  to  offer  an  tfnendment,  to 
add  to  the  section  the  following:  "Provided  further, that  if  any  such 
indebtedness  shall  be  paid  by  any  such  debtor  or  debtors  after  assess- 
ment and  before  the  tax  levy,  the  amount  of  such  levy  may  likewise  be 
retained  by  such  debtor  or  debtors,  and  shall  be  computed  according  to 
the  tax  levy  for  the  preceding  year." 

RKMABKS  of  MR.  CROSS. 

Mb.  CROSS.  Mr.  Chairman:  It  seems  to  me  that  of  all  the  work  of 
this  committee,  none  has  been  more  efficient,  more  serviceable,  than  this 
particular  section.  Now,  sir,  it  has  been  claimed  here  that  the  mort- 
gagee has  an  interest  in  the  property  mortgaged.  Of  course  the  amount 
of  that  interest  is  measured  by  the  amount  of  the  mortgage.  There  is 
nothing  in  this  section  which  is  difScult  to  understand,  or  doubtful  in 
its  meaning.  The  wording  is  clear  and  precise,  and  shows  plainly  the 
meaning. 

Now,  sir,  a  good  deal  has  been  said  on  this  floor  about  keeping 
pledges.  Now,  those  who  support  this  section  will  exactly  comply  with 
the  pledges  they  made  to  their  constituents.  The  platform  of  the 
Workingmen's  party  says  that  mortgages  shall  be  taxed.  This  section 
says  that  mortgages  shall  be  taxed  as  plainly  as  words  can  say  it.  Now, 
section  twenty-four  of  that  platform  says  tliat  a  man  shall  pay  taxes  on 
what  he  is  worth,  after  deducting  indebtedness.  This  section  clearly 
carries  out  that  idea.  The  provision  of  the  platform  which  says  that 
mortgages  shall  he  taxed  is  ncre  fully  complied  with,  and  that  part  of 
the  platform  which  says  that  a  man'shall  pay  taxes  only  on  what  he 
is  worth,  is  also  fully  complied  with.  The  mortgagor  has  the  amount 
of  the  mortgage  deducted  from  the  value  of  his  land,  and  pays  taxes  on 
the  balance.  I  understand  also  that  the  platforms  adopted  by  the  Non- 
partisan Conventions  contain  also  substantially  the  same  provision. 

Mr.  SMITH,  of  Fourth  District.  Suppose  a  man  owns  a  piece  of 
land  worth  ten  thousand  dollars,  and  borrows  five  thousand  dollars, 
according  to  this  does  he  pay  taxes  on  any  more  than  five  thousand 
dollars? 

Mb.  CROSS.  He  has  to  pay  on  the  five  thousand  dollars,  his  interest 
in  the  land,  and  on  the  monej-  which  he  borrowed. 

Mr.  SMITH.    Suppose  he  invests  it  in  government  bonds. 

Mb.  cross.  He  nas  a  right  to  escape  taxation  if  he  does,  under  the 
lawsof  the  United  States.  There  is  nothing  in  that  objection.  It  is  said 
that  this  provision  is  obscure.  I/et  us  take  it  up,  line  by  line,  and  see 
if  it  is.  "A  mortgage,  deed  of  trust,  contract,  or  other  obligation," — 
anybody  can  understand  that — "  by  which  a  debt  is  secured  " — no  diffi- 
culty about  that — "  shall,  for  the  purposes  of  assessment  and  taxation," — 
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who  cannot  understand  that — "be  deemed  and  treated  as  an  interest 
in  the  property  affected  thereby."  "  Except  as  to  railroad  and  other 
quasi-public  corporations,  in  case  of  debts  so  secured,  the  value  of  the 
property  affected  by  such  mortgage,  deed  of  trust,  contract,  or  obligation, 
less  the  value  of  such  security,  shall  be  assessed  and  taxed  to  the  owner 
of  the  property;"  that  is,  if  I  have  a  farm  worth  twenty  thousand  dollars, 
and  there  is  a  mortgage  on  it  for  ten  tho\isand  dollars,  I  am  assessed  for 
ten  thousand  dollars,  and  the  owner  of  the  mortgage  for  ten  thousand 
dollars.  "  And  the  value  of  such  security  shall  be  assessed  and  taxed 
to  the  owner  thereof,  in  the  county  in  which  the  property  affected 
thereby  is  situate.  The  taxes  so  levied  shall  be  a  lien  upon  the  prop- 
erty and  security,  respectively,  and  may  be  paid  by  either  party  to  such 
security."  If  the  mortgagee  pays  the  tax  to  protert  his  mortage,  be  is 
entitled  to  add  the  amount  to  the  mortgage  debt.  There  is  no  obscurity 
about  that.  It  is  as  plain  as  the  nose  on  a  man's  face.  The  owner  of 
the  property  may  pay  the  tax  if  he  chooses,  and  the  amount  which  he 
paid  for  the  mortgagee  he  may  deduct  from  the  debt  when  he  comes  to 
jwy  it.  There  is  no  absurdity  in  that;  there  is  no  obscurity  in  that. 
There  is  no  conflict  between  tKis  section  and  section  two.  They  are  per- 
fectly harmonious.  This  exception  in  cose  of  unsecured  debts  was 
necessary.  There  can  be  no  conflict,  and  there  is  no  obscurity  in  this 
section. 

Mk.  WIKAKS.    Mr.  Chairman;  I  have  an  amendment  to  the  section. 

Thk  chairman.    The  motion  is  to  strike  out  the  section. 

Mb.  WINAXS.  I  wi^  to  ofl^er  an  amendment  to  strike  out  the  word 
"  respectively." 

BKMARK3   OF    UK.   WIMANS. 

Mb.  WINANS.  Mr.  Chairman  :  To  my  mind,  sir,  there  is  a  defect  in 
this  section,  and  I  think  the  objection  made  by  the  gentleman  from 
Banta  Clara  is  well  taken.  It  seems  to  me,  sir,  that  under  the  peculiar 
phraseologv  of  this  section,  that  if  the  mortgagor  were  to  pay  the  mort- 
gagee the  aebt  after  the  assessment  lien  had  accrued,  and  before  the  tax 
was  collectable,  there  would  exist  no  lien  for  the  payment  of  the  mort- 
gagor. I  believe  that  the  owners  of  mortgagee  will  find  a  way  of  evad- 
ing the  payment  of  taxes  in  any  form.  I  believe  there  will  be  methods 
found,  and  a  way  invented,  to  circumvent  its  objects,  but  it  is  our  duty 
to  prevent  it  if  we  can.  I  hope  the  Johnson  amendment  will  be 
adopted,  and  that  in  addition  there  will  be  other  means  devised  to  com- 
pel the  mortgagee  to  pay  the  tax;  something  that  will  afford  them  no 
means  of  evasion. 

BEHARKS  OF  UB.   KOOKKTOK. 

Mr.  EIKiERTON.  Mr.  Chairman :  This  matter  was  before  the  com- 
mittee, and  it  was  understood  and  disposed  of  upon  this  theory,  and  the 
amendment  of  the  gentleman  from  Santa  Clara  is  not  necessary,  because 
it  is  the  State  tax,  and  everybody  knows  what  it  is.  It  is  levied  and 
stands  for  two  years.  And  I  think  it  is  generally  understood  what  the 
county  tax  will  be  in  the  several  counties.  My  judgment  is  that  it 
would  be  better,  after  all,  to  adopt  some  such  provision  as  that  in  the 
Boggs  amendment,  offered  by  Judge  Hale, "  providing  that  if  such  indebt- 
edness shall  be  paid  by  the  debtor  after  assessment  ond  before  the  tox 
levy,  the  amount  of  such  levy  may  be  retained  by  the  debtor,"  etc. 

Mr.  HEBRINGTON.  If  the  gentleman  will  give  way  I  will  offer 
that  amendment  now. 

Tub  SECRETARY  read : 

"Add  to  the  section :  '  Provided  further,  that  if  any  such  indebtedness 
shall  be  paid  by  any  such  debtor  or  debtors  after  assessment  and  before 
the  tax  lew,  the  amount  of  such  levy  may  likewise  be  retained  by  such 
debtor  or  debtors,  and  shall  be  computed  according  to  the  tax  levy  for 
the  preceding  year.' "  , 

BEMABK8   OF   HB.   IKDBtVS. 

Mb.  ANDREWS.  Mr.  Chairman:  I  hope  this  section  will  be  stricken 
out.  I  believe  that  it  ought  to  be  stricken  out,  because  I  believe  it  is 
inconsistent  with  section  two.  The  Non-partisan  tplatform  read  by  the 
gentleman  from  Nevada,  is  inconsistent  with  this  section.  The  reason  I 
am  in  favor  of  striking  out  this  section  is  that,  by  the  action  of  this  com- 
mittee in  adopting  section  two,  we  have  looked  upon  solvent  credits  as 
property.  The  resolution  in  the  platform  read  by  the  gentleman  from 
Nevada  says  such  credits  are  property.  And  it  is  for  the  reason  that 
this  section  provides  that  they  are  not  property  that  I  am  in  favor  of 
striking  it  out,  because  it  is  inconsistent  with'  section  two  as  already 
adopted.  Why,  sir,  should  we,  in  our  organic  law,  offer  a  premium  on 
mortgages?  If  a  debt  unsecured  is  property,  why  is  not  a  note  secured 
by  a  lien  upon  real  estate  just  as  much  property?  I  say,  sir,  that  when 
we  incorporate  such  a  provision  as  this  into  our  organic  law,  we  are 
indorsing  a  glaring  inconsistency.  If  a  solvent  debt  unsecured  is  prop- 
erty, as  we  say  it  is,  a  solvent  debt  secured  by  mortgage  is  property,  and 
ought  to  be  taxed  as  any  other  solvent  debt.  I  believe  in  meeting  this 
question  squarely,  and  I  hope  the  section  will  be  stricken  out. 

.  BKHARKS  OF  HR.   BIOOS. 

Mr.  biggs.  I  did  not  intend  to  say  anything,  but  the  gentleman 
made  some  allusion  that  solvent  debts  should  be  taxed  as  property.  If 
the  gentleman  had  paid  a  little  attention  to  the  argument  of  Mr.  Cross 
he  would  have  understood  this  question  better.  We  propose  to  make 
them  property.  If  the  debtor  pays  the  tax,  he  is  entitlea  to  have  the 
amount  taken  off  of  his  debt.  If  the  creditor  pays  the  tax  he  can  add  it 
on  to  the  debt. 

Mr.  WHITE.    I  call  for  the  previous  question. 

RBHARKS  of  MR.  PBODTT. 

Mb.  PROUTY.  Mr.  Chairman:  I  was  surprised  at  the  gentleman 
when  he  favored  taxing  the  land  and  taxing  the  mortgage  also.  Now, 
you  will  all  admit  that  land  is  not  taxed  at  more  than  two  thirds  of  its 
actual  value.  I  know  of  cases  where  the  mortgage  on  the  land  amounts 
to  more  than  the  valuation  put  upon  it  by  the  Aisscssor.    I  know  a  case 


where  a  man  has  property  worth  six  thousand  dollars,  and  it  is  only 
assessed  at  four  thousand  dollars.  Now,  that  man  has  a  mortgage  on 
the  land  for  four  thousand  dollars.  The  Assessor  puts  down  the  mort- 
gage, but  when  he  comes  to  the  farm  there  is  no  land  left  to  tax. 

Mr.  biggs.  It  is  a  well  known  fact  that  bankers  never  loan  more 
than  half  or  two  thirds  of  the  value  of  the  security.  If  there  is  an 
occasional  case  of  the  kind  mentioned  by  the  gentleman,  I  do  not  think 
we  should  enact  a  special  clause  for  his  benefit. 

BEUABKS   OF   UB.   BtTNOLDS. 

Mb.  REYNOLDS.  Mr.  ('hairman:  I  am  very  sorry  to  see  these 
mortgage  men  disagree.    Brethren  should  dwell  together  in  peace. 

Mb.  MOKELAND.     8o  should  the  Workingmen. 

Mb.  REYNOLDS.  Never  mind  the  Workingmen.  You  have  got 
into  the  difficulty  which  you  will  always  have  to  meet  when  you  deport 
from  solid  ground.  And  now,  to  save  time,  just  imagine  that  I  have 
made  my  other  speech  over  again ;  I  will  not  repeat  it  here.  Whenever 
you  undertake  to  make  property  out  of  that  which  is  not  property,  you 
are  bound  to  get  into  difficulties.  But  there  is  one  comfort  I  have,  and 
that  is  this  quarrel  among  the  mortgage  men;  they  have  been  trying  to 
shove  through  this  Convention  a  provision  by  which  they  can  tax  the 
debtor  class  doubly  and  trebly,  while  those  who  do  not  owe  anything 
get  the  benefit  of  the  double  taxation.  When  you  go  home  to  your  con- 
stituency they  will  villify  you 

Mb.  McC.\LLUM.  I  understood  the  gentleman  to  say  that  he  was 
not  going  to  repeat  his  speech  over  again. 

Mb.  Reynolds.  I  give  you  nonce  that  you  cannot  sneer  these  facts 
out  of  existence.  When  you  have  taxed  a  man's  homestead  for  six 
thousand  dollars,  directly  and  indirectly,  when  it  is  only  worth  two 
thousand  dollars,  I  give  you  duo  notice  that  you  will  not  be  able  to 
sneer  these  facta  out  of  the  minds  of  the  people. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  San  Francisco,  Mr.  Winans,  to  strike  out 
the  word  "  respectively." 

Adopted. 

Tax  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Santa  Clara,  Mr.  Herrington. 

BEMABES   OF   UB.    FBEEUAN. 

Mb.  FREEM.\N.  Mr.  Chairman :  It  seems  to  me  that  this  section 
hod  better  stand,  in  that  respect,  as  it  was  originally  formed.  You  had 
provided  for  assessing  two  parties.  This  amendment  provides'for  allow- 
ing one  of  them  to  retain  the  tax  which  the  other  should  pay,  but 
makes  no  provision  either  for  his  paying  the  tax  into  the  county  treas- 
ury, or  doing  anything  with  it  to  diiwharge  the  tax  lien  which  is 
already  resting  upon  the  mortgage.  When  the  property  is  assessed  the 
mortgage  is  assessed  to  the  mortgagee.  He  is  the  ]>erson  responsible  for 
the  tax.  Now,  if  this  provision  is  passed,  the  amount  of  that  tax  is 
retained  by  somebody  in  certain  cases,  with  no  obligation  on  his  port  to 
devote  it  to  the  payment  of  taxes. 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Division  was  called,and  the  amendment  was  adopted:  ayes,  68;  noes, 
34. 

The  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

Division  was  called,  and  the  motion  was  lost  by  a  vote  of  31  ayes  U> 
50  noes. 

Mb.  ED6ERT0N.  I  move  the  committee  rise,  report  progress,  and 
ttsk  leave  to  sit  again. 

Lost. 

Mb.  freeman.    I  offer  an  amendment  to  section  five. 

The  secretary  read: 

"Insert  alter  the  word  'county,'  in  line  eight,  the  words  'city  or 
d  istrict.' " 

Mb.  freeman.  There  are  city  taxes  to  be  levied,  and  district 
taxes  to  be  levied,  and  it  seems  to  me  that  in  order  to  carry  out  this 
idea  clearly  through  the  whole  system,  that  this  amendment  should  be 
adopted. 

Mb.  EDGERTON.  I  have  no  doubt  the  amendment  is  a  very  proper 
one. 

The  amendment  was  adopted. 

The  chairman.    The  Secretary  will  read  section  six. 

The  SECRETARY  read: 

Sec.  6.  Every  contract  hereafter  made,  by  whifh  a  debtor  is  obli- 
gated to  pay  any  tax  or  assessment  on  money  loaned,  or  on  any  mort- 
gage, deed  of  trust,  or  other  lien,  shall,  as  to  any  interest  specified 
therein,  and  as  to  such  tax  or  assessment,  be  null  and  void. 

Mb.  McCOMAS.    I  offer  a  substitute  for  the  section. 

The  secretary  read : 

"  No  contract  or  obligation  hereafter  made  or  entered  into  in  this 
State  for  the  payment  of  any  money  or  otiier  thing  of  value,  shall  have 
any  validity  or  be  enforced  in  any  of  the  Courts  of  this  State,  or  be 
entitled  to  record  in  any  county  thereof,  that  provides  for  or  obligates 
the  obligor  or  payor,  directly  or  indirectly,  to  pay  or  cause  to  be  paid 
any  of  the  taxes  assessed  to  or  against  the  owner  of  such  debt  or  obliga- 
tion upon  the  same  obligation  or  debt." 

The  CHAIRMAN.    The  question  is  on  the  substitute. 

Lost. 

Mr.  WYATT.    Mr.  Chairman :  I  offer  an  amendment. 

The  SECRETARY  read : 

"  Add  after  the  word '  lien,'  the  words, '  or  attorney  fee  for  enforcing 
such  lien  or  contract.' " 

BRHABES  of  UR.  WYATT. 

Mb.  WYATT.  Mr.  Chairman :  The  amendment  simply  adds  to  the 
prohibition  attorney's  fees  for  enforcing  such  lien.    One  of  the  greatest 
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oppressions  imposed  upon  the  borrowing  class,  upon  those  who  are 
unable  to  pay,  is  to  provide  for  most  enormous  attorney  fees  in  cases  of 
foreclosure. 

Mb.  EDGERTON.  I  would  call  the  attention  of  the  gentleman  that, 
notwithstanding  this  inhibition,  it  is  a  matter  of  discretion  with  the 
Court. 

Mr.  WYATT.  As  I  understand  it  now,  notwithstanding  an  attorney 
foe  may  be  contracted  for,  the  Court  may  fix  the  fee.  The  Court  can 
lessen  the  amount  notwithstanding  the  contract, 

Mr.  EDGERTOX.  The  whole  qbestion  lies  in  the  discretion  of  the 
Court.  There  are  many  cases  where  it  is  eminently  just  that  these  fees 
should  be  paid.  Every  lawyer  knows  that  oftentimes  the  debtor  post- 
pones the  payment  of  the  debt  until  the  last  possible  moment,  and  puts 
the  creditor  to  the  expense  of  going  into  Court  and  enforcing  the  mort- 
gage, and  I  say  in  such  cabes  it  is  unjust  that  his  debt  should  be 
depreciated  and  reduced  to  the  extent  of  the  attorney  fee  which  he  has 
paid.  I  think  it  is  right,  and  the  discretion  should  be  left  with  the 
Court.  .  f 

Mr.  WINANS.  It  is  perfectly  right  the  way  it  is  now.  The  Courts 
have  the  power  to  fix  these  fees  according  to  the  exigencies  of  the  case, 
and  there  is  where  the  matter  should  be  left.  It  ought  not  to  be  put  in 
the  Constitution,  where  it  might  work  a  hanlship  in  many  cases. 

Thi  CHAIRMAN.    The  question  is  on  the  amendment. 

Division  was  called,  and  the  amendment  was  lost,  by  a  vote  of  37  ayes 
to  40  noes. 

Mb.  UALL.    Mr.  Chairman:  I  move  to  amend  section  six. 

TH«SECRET.\RYread: 

"Insert  after  the  word  'therein'  the  words  'other  than  the  rate  of 
int<>Test  prescribed  by  law.' " 

Mb.  EDGERTOK.  I  second  the  amendment,  so  as  to  get  it  before  the 
Convention.  I  will  state  that  the  same  proposition  was  discussed  before 
the  committee,  and  they  solved  the  problem  by  adopting  it  as  it  now 
stands. 

Mr.  hall.  As  I  understand  it,  the  creditor  will  be  enabled  to  avoid 
these  provisions,  not  by  an  agreement  whereby  the  debtor  agrees  to  pay 
the  tax,  but  an  agreement  whereby  the  debtor  agrees  to  pay  a  higher 
rate  of  interest,  which  shall  indemnify  the  creditor  for  the  taxes  he  shall 
p«y  on  the  security.  The  object  of  this  amendment  is  to  prevent  that. 
The  same  result  would  be  accomplished  by  the  creditor  by  charging  a 
rate  of  interest  which  shall  indemnify  him  for  the  taxes  paid  on  ni 
security. 

Mr.  EDGERTON.  Many  of  these  mortgages  already  stipulate  that 
the  mortgagor  shall  pay  all  taxes  upon  paoperty,  and  all  assessments 
levied.  This  provision  not  only  provides  that  all  such  stipulations  shall 
be  void,  but  void  as  to  all  interest. 

Mb.  PULLIAM.  I  ask  the  gentleman  if  he  knows  of  any  man  who 
would  put  such  a  thing  in  a  mortgage  after  this  thing  is  passed.  Ko 
man  would  be  foul  enough  to  do  that. 

Mr.  hall.  It  has  this  objection  to  it,  that  the  contract  is  rendered 
a  nullity  as  to  any  rate  of  interest,  any  rate  of  interest  whatever,  though 
that  should  be  the  rate  of  interest  established  by  law.  That  idea  is  not 
a  good  one.  The  contract  should  be  at  least  good  to  the  extent  of  the 
interest  which  the  law  authorizes  to  be  paid. 

Mb.  EDGERTON.  The  amendment  is  simply  to  modify  the  penalty, 
to  modify  the  punishment.  As  the  section  now  stands,  the  mortgagee 
or  grantee  would  be  deprived  of  the  entire  interest.  By  this  amend- 
ment he  would  be  deprived  simply  of  the  interest  in  excess  of  the  rate 
fixed  by  law.     That  would  be  saved  to  him. 

Mr.  HERRINGTON.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

The  SECRETARY  read: 

"  Strike  out  the  word  '  other '  and  insert  the  word  '  greater.'  " 

Thk  CHAIRMAN.  The  question  '\i  on  the  amendment  to  the  amend- 
ment 

Mr.  HERRINGTON.  Mr.  Chairman :  The  way  the  amendment  now 
reads  it  would  at  least  imply  that  if  a  person  make  a  loan  at  a  less 
interest  than  that  prescribed  by  law,  it  would  be  void.  I  am  satisfied 
that  the  author  did  not  intend  to  produce  that  result.  I  propose  to  insert 
the  word  "  greater"  in  place  of  the  word  "  other." 

Mr.  hall.     I  accept  the  amendment. 

Trr  CHAIRMAN.  The  question  is,  then,  on  the  adoption  of  the 
amendment  of  the  gentleman  from  San  Joaquin. 

The  amendment  was  lost. 

Thk  CHAIRMAN.     Are  thereany  further  amendments  to  section  six? 

Me.  ROLFE.    There  being  a  slim  house,  I  move  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 
No  second. 

Thb  CHAIRMAN.    The  Secretary  will  read  section  seven. 

FEES  PROII  CORPORATIONS. 

The  secretary  read: 

Sec.  7.  No  corporation,  except  for  benevolent,  religious,  scientific, 
or  educational  purposes,  shall  be  hereafter  formed  under  the  laws  of  this 
State,  unless  the  persons  named  as  corporators  shall,  at  or  before  filing 
the  articles  of  incorporation,  pay  into  the  State  treasury  one  hundred 
dollars  for  the  first  fifty  thousand  dollars  or  less  of  capital  stock,  and  a 
further  sum  of  twenty  dollars  for  every  additional  ten  thousand  dollars 
of  such  stock ;  and  no  such  corporation  shall  hereafter  increase  its  capital 
stock  without  first  paying  into  the  State  treasury  twenty  dollars  for  every 
ten  thousand  dollars  of  increase. 

Mr.  REDDY.    Mr.  Chairman:   I  move  to  strike  out  section  seven. 

Thc  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  sec- 
tion seven. 

SPEECH   OP  HR.   REDDT. 

Mb.  REDDY.  Mr.  Chairman :  I  cannot  see  any  good  purpose  that 
this  section  can  serve.    I  do  not  see  why  you  should  desire  to  impose  a 


tax  of  this  sort  upon  corporations.  It  is  pretty  well  settled  in  the  minds 
of  all  mining  men  that  mining  can  only  be  carried  on,  and  the  mineral 
resouipes  of  the  country  developed,  through  corporations.  Now,  if  we 
impose  a  tax  of  this  sort  upon  companies  desiring  to  incorporate,  you  are 
taking  away  the  incentive  to  develop  the  resources  of  the  country. 
ITnder  this  section,  taking  the  usual  number  of  shares — fifty  thousand — 
it  would  cost  ten  thousand  dollars  to  incorporate.  Fifty  thousand  shares, 
at  the  par  value  of  one  hundred  dollars  per  share,  as  is  the  custom  in 
this  State,  would  cost  ten  thousand  dollars  to  incorporate.  Now,  that  is 
the  penalty  you  put  on  an  incorporation  at  the  start.    Who  is  going  to 

Fayto  this  State  ten  thousand  dollars  for  the  privilege  of  incorporating? 
ncorporating  for  the  purpose  of  what  ?  To  develop  the  wealth  of  the 
State.  Why  is  this  desired?  Why  levy  this  enormous  tax  upon  them 7 
Why  imfxise  such  a  tax  as  this  upon  men  who  desire  to  come  here  from 
the  East  to  invest  their  money  in  such  enterprises?  -  What  madness  to 
compel  them  to  pay  to  this  State  ten  thousand  dollars  for  the  privilege 
of  investing  one  hundred  thousand  dollars  in  the  development  of  the 
resources  of  the  State.  What  civilized  government  has  ever  done  such 
a  thing?  They  even  pay  a. premium  on  such  enterprises.  But  here 
parties  seek  to  tax  the  corporations  ten  thousand  dollars  for  the  privilege 
of  investing  their  money  in  the  development  of  the  resources  of  the 
State.  The  farmers  have  set  up  a  wail  here  and  described  the  difficulties 
they  have  bad  down  in  these  valleys  in  establishing  homes.  The 
miners  themselves,  many  of  them,  have  sailed  clear  around  the  horn, 
and  many  of  them  have  been  balanced  upon  the  point  of  a  horn  ever 
since,  in  an  houest  endeavor  all  the  time  to  find  something  that  would 
add  to  the  wealth  of  the  State,  and  certainly  they  have  succeeded, 
because  I  see  that  during  the  ^ear  eighteen  hundred  and  seventy -seven 
they  have  produced  nearly  ivneteen  million  of  dollars;  and  yet  these 
learned  statesmen  want  to  ^o  to  work  and  impose  this  onerous  tax  upon 
the  men  who  are  endeavoring  to  bring  this  wealth  to  the  surface.  It  is 
the  only  industry  to-day  in  this  State  which  pays  to  laboring  men  three 
dollars  and  four  dollars  a  day.  In  my  county  the  ruling  rate  is  four 
dollars  a  day  for  miners^  Now  the  laboring  men  cut  up  so  about  wages 
down  in  San  Francisco  that  they  have  got  the  wages  aown  to  nothing. 
The  only  men  who  pay  them  full  wages  in  this  State  are  the  miners, 
and  yet  the  Workingmen  stand  up  here  and  vote  to  tax  them  out  of 
existence,  and  prevent  the  organization  of  companies  which  will  pay 
them  better  wages  than  they  can  get  in  any  other  place.  Nor  does  this 
apply  to  mining  corporations  alone.  If  men  desire  to  invest  their  money 
in  manufacturing  enterprises,  they  are  met  at  the  very  outset  by  the  fact 
that  they  must  pay  ten  thousand  dollars  into  the  State  treasury  before 
they  can  be  privileged  to  incorporate  under  the  general  laws  of  this  State. 
If  you  do  this. thing  in  preference  to  paying  these  enormous  sums  to 
the  State,  these  capitalists  will  go  into  some  other  State  and  incorporate 
(here,  and  then  this  State  will  be  deprived  of  the  business.  It  is  imims- 
sible  to  get  money  to-day  to  develop,  and  explore,  and  prosjiect  the 
mining  ground  of  the  State.  Where  is  the  capital  to  come  from? 
Already  they  are  organizing  mining  boards  in  New  York,  and  there  is  a 
desire  throughout  the  eastern  States  to  invest  in  mining  prc>perty  in  this 
State.  Now,  suppose  the  prospector  goes  out  and  finds  what  appears  to 
be  a  valuable  mine,  as  far  as  surface  indications  go.  The  indications  all 
point  to  a  good  prospect.  He  grants  money  to  open  a  mine;  how  will 
no  get  it?  The  capital  must  come  from  the  eastern  States  to  develop 
this  mine.  If  there  was  nothing  in  the  way,  it  would  come,  but  we 
levy  this  enormous  tax  ujwn  them  for  the  privilege  of  incorporating 
under  our  laws.  As  soon  as  the  eastern  capitalist  finds  that  he  must 
pay  ton  thousand  dollars  for  the  privilege  of  incorporating,  that  is  the 
end  of  it.  This  provision  will  tend  to  prevent  the  investment  of  money 
in  enterprises  in  this  State.  Before  a  man  can  stick  a  pick  in  the  groun<l 
he  must  pay  ten  thousand  dollars  into  the  State  treasury.  It  would  be 
far  better  for  the  State  to  pay  a  premium  for  the  investment  of  money 
in  the  development  of  our  resources,  than  to  compel  them  to  pay  a  tax. 
Ten  thousand  dollars  ia  more  capital  than  many  of  the  mining  compn- 
nies  have  to  start  in  with.  If  gentlemen  desire  to  prevent  mining  they 
could  not  adopt  a  more  effectual  plan  than  this.  This  will  do  more,  it 
will  prevent  companies  from  incorporating  in  this  State  at  all,  not  only 
for  the  purpose  of  mining,  but  for  all  other  purposes. 

Now,  is  it  desirable  to  have  corporations  at  all?  If  it  is,  then  wipe 
out  this  section.  If  you  do  not  want  them,  let  the  section  stand  as  it  is, 
and  you  will  soon  accomplish  that  result.  Now  take  Bodie,  in  Mono 
County.  To  my  knowledge  they  never  could  have  developed  the  min- 
ing property  there  had  it  not  been  for  the  capitalists  of  San  Francisco, 
who  came  there  and  invested  their  money.  Tney  thought  the  prospects 
were  good,  and  they  were  willing  to  invest  their  money  and  take  the 
chances,  and  put  in  a  given  amount  of  money.  They  purchased  from 
these  miners  who  had  been  struggling  for  so  long.  So  these  men  incor- 
porated with  less  moncv  than  would  be  paid  to  this  State  if  this  section 
IS  adopted,  and  proceeded  to  develop  the  mines.  These  men  had  been 
laboring  there  for  years,  but  had  not  the  necessary  amount  of  capital  to 
open  up  these  same  mines,  and  only  raised  it  by  incorporating. 

Gentlemen  say  they  want  to  crush  out  the  wildcats.  Now.  would  it 
be  advisable  to  crush  out  these  very  corporations  that  are  developing  our 
mines  in  order  to  reach  a  few  wildcats?  Hadn't  we  better  allow  a  few 
mining  swindles  than  to  crush  out  all  corporations,  and  prevent  incor- 
porations in  future?  It  may  be  but  a  few  years  until  other  industries 
will  bo  found  for  which  it  will  be  necessary  to  raise  money  in  this  man- 
ner. Are  you  going  to  enact  a  clause  in  the  organic  law  which  will 
forever  delwr  them  ?  It  is  the  wildest  legislation  ever  heard  of  under 
the  sun.  Gentlemen  may  get  up  hero  and  howl  about  poor  people  being 
swindled  by  wildcat  mining  operations.  I  don't  know  anything  about 
these  swindles  that  they  have  down  in  San  Francisco — I  am  speaking 
about  mines— I  am  not  talking  about  swindles,  but  about  the  mining 
industry,  and  I  say  it  is  a  legitimate,  honest  industry,  and  one  to  be 
encouraged  in  this  State,  and  because  some  foolish  persons  have  allowed 
themselves  to  be  swindled,  that  is  no  reason  why  we  should  crush  out 
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the  mining  industry.  Is  it  desired  to  load  down  that  interest  and 
hamper  it  with  taxes,  over  and  above  all  the  taxes  imposed  upon  other 
property? 

Ma.  CROSS.  I  think  there  ought  to  be  some  guarantee,  so  that  if 
there  are  wild  schemes  there  woulif  be  some  place  of  responsibility. 

Mr.  REDDY.  I  do  not  see  how  this  tax  is  going  to  protect  the  indi- 
vidual. Individuals  must  rely  upon  their  own  common  sense  to  protect 
them  against  swindles.  Men  who  invest  their  money  must  ascertain 
what  kind  of  an  investment  it  is  for  themselves.  The  State  cannot  pro- 
tect each  individual  against  his  own  folly. 

The  gentlemen  have  not  vet  answered  my  question.  Is  it  desirable 
to  load  down  this  interest  anif  hamper  it  by  taxes  far  in  excess  of  taxes 
imposed  upon  other  property?  If  so,  why?  Are  all  the  swindles  per- 
petrated in  San  Francisco  based  on  mining  operations? 

Mr.  TULLY.     Mostly  wildcat  swindles. 

Mr.  BEDDY.  If  the  gentleman  can  suggest  any  provision  which 
will  prevent  wildcat  schemes,  so  as  not  to  injure  the  honest  ones,  I  will 
agree  to  support  it.  But  if  you  propose  to  crush  out  the  honest  industry, 
in  order  to  reach  the  wildcats,  that  is  one  thing.  You  must  do  one  of 
two  things — ^you  must  take  the  bitter  with  the  sweet,  or  crush  the  whole 
thing. 

Another  thing,  let  me  say.  Supfmse  a  bank  had  to  pay  ten  thousand 
dollars  into  the  State  treasury;  would  that  help  the  people  any?  It 
strikes  me  it  would  be  of  no  benefit  to  the  people  at  all.  You  have  made 
directors  of  corporations  responsible,  and  if  you  are  satisfied  with  one 
you  ought  to  be  with  the  other.  There  is  speculation  in  everything. 
Why,  men  in  this  State  get  up  enormous  speculations  in  wheat,  and 
break  up  at  it.  Is  that  any  reason  why  you  should  prevent  the  raising 
of  wheat?  It  is  so  with  many  industries.  .  There  is  speculation  in  every- 
thing, but  that  is  no  reason  why  any  honest  industry  should  be  made  to 
pay  the  penalty.  But  there  seems  to  be  a  wild  desire  here,  without 
reference  to  reason,  without  reference  to  any  rule  of  political  economy, 
to  make  war  on  corporations.  If  corporations  commit  a  wrong  I  am 
perfectly  willing  to  punish  them.  I  am  perfectly  willing  to  throw  around 
the  people  all  the  safeguards  possible,  by  adopting  such  measures  as  will 
protect  them.  But  how  do  the  mining  corporations  injure  the  people  of 
this  State?  I  have  heard  it  stated  that  fanners  have  invested  in  mining 
stocks,  and  have  been  brought  to  the  brink  of  ruin.  Whatstocks?  Why, 
in  the  slock  of  the  mines  of  the  Stat«  of  Nevada.  They  have  never  been 
brought  to  the  brink  of  ruin  by  any  California  mining  stocks,  because 
there  are  no  mines  in  California  which  purport  to  be  speculative  mines. 
Perhaps  if  these  farmers  had  considered  the  iuterest  of  their  own  State 
a  little  more,  and  their  own  selfish  interests  a  little  less,  and  invested 
their  money  in  California  mines,  tbey  would  have  been  better  off  to-day . 
If  the  poor  of  San  Francisco  have  been  swindled  out  of  their  earnings, 
it  has  been  through  these  Nevada  mines,  and  not  through  California 
mines.  I  do  not  call  it  robbery.  The  Government  cannot  take  care  of 
the  private  interests  of  every  individual.  They  must  take  care  of  their 
own  interests,  for  Government  has  too  much  else  to  do  to  descend  to  that 
kind  of  business.  If  a  few  laboring  men  and  washerwomen  have  been 
robbed  in  San  Francisco,  by  reason  of  investments  in  mining  stocks,  will 
gentlemen  take  into  consideration  the  number  of  poor  women  that  have 
been  maintained;  take  into  consideration  the  number  of  poor  men 
employed  in  the  mines  of  this  State,  and  see  if  there  is  not  ample  com- 
pensation? The  payroll  of  these  corporations  in  Mono  County  alone, 
amounted  to  not  leea  than  one  million  dollars  last  year.  Is  that  an 
injury  to  the  State?  Does  not  the  State  derive  revenue  from  the  invest- 
ment of  all  this  money?  And  are  there  not  thousands  of  people 
employed  by  these  corporations  who  would  otherwise  hang  around  your 
cities,  working  for  one  dollar  a  day  ?  Instead  of  being  well  paid,  they 
would  be  hunting  around  for  a  hay  stack  to  sleep  in.  We  do  not  make 
them  furnish  their  own  blankets,  but  pay  them  so  they  can  sleep  in  a 
house. 

Now,  when  this  subject  was  up  before,  under  another  section  of  this 
report,  I  spoke  upon  it,  not  for  the  purpose  of  arraying  one  interest 
against  another,  as  gentlemen  seem  to  persistently  claim.  I  could  have 
no  interest  in  making  war  between  the  mining  interest  and  the  farming 
interests  As  I  understand  it  we  are  in  the  minority  here,  and  why 
should  we  make  war  on  the  majority.  But  I  come  before  you  represent- 
ing this  interest,  and  ask  ray  fellow  delegates  to  do  what  is  just  and 
right,  to  tax  our  property  as  you  tax  all  other  property,  and  don't 
impose  a  tax  of  ten  thousand  dollars  upon  us  for  the  privilege  of  carry- 
ing on  the  mining  business.  Ten  thousand  dollars  for  the  privilege  of 
sinking  a  shaft  in  ground  which  may  not  be  worth  ten  cents,  and 
which,  if  it  does  prove  valuable  will  be  of  immense  value  to  the  State, 
as  well  as  to  some  of  her  citizens.  Why  should  the  State  want  to  crush 
out  an  industry  which  is  giving  employment  to  thousands  of  her  people 
and  increasing  her  wealtn  year  by  year?  We  are  willing  to  bear  our 
just  burden  of  taxes  like  all  other  industries. 

Now,  sir,  gentlemen  seem  to  understand  that  we  want  to  introduce 
war  between  the  two  interests,  and  I  took  special  exceptions  to  the  lan- 
guage of  the  gentleman  from  San  Francisco,  Mr.  Winans,  the  other  day, 
when  he  said  that  twrties  who  came  here  with  special  interests  to  advo- 
cate, and  who  tried  to  inaugurate  war  between  different  interests,  were 
acting  in  a  spirit  of  demagogism.  Now,  sir,  I  happen  to  be  one  of 
those  who  rose  here  to  protest  against  this  injustice  to  mining  corpora- 
tions. What  I  have  said  here  I  said  because  I  believed  it.  The  gentle- 
man may  have  been  laboring  under  excitement  when  he  said  it,  but  if 
he  had  reference  to  me,  there  is  not  one  word  of  truth  in  it.  I  have  not 
charged  any  gentleman  with  improper  motives  on  this  floor,  nor  do  I 
intend  to  do  so,  and  when  the  gentleman  made  the  statement  he  did, he 
made  a  statement  that  is  utterly  lacking  in  truth.  I  speak  for  myself 
and  for  the  other  gentlemen  who  have  spoken  on  this  side  of  the  ques- 
tion, when  I  say  the  language  was  unjust,  unwarranted,  and  unneces- 
sary. 

Mr.  STEELE.    I  move  that  the  committee  rise 


Mr.  REDDY.  I  move  the  gentleman  do  sit  down  until  I  get  through. 
[Laughter.] 

Mb.  WINANS.  I  did  not  hear  what  you  said.  I  am  told  you  said  I 
had  reflected  upon  the  raining  interest,  and  upon  those  who  represent 
them. 

Mb.  REDDY.    That  is  what  you  said  yesterday. 

Mb.  winans.  I  said  yesterday  that  I  did  not  come  here  to  repre- 
sent any  class  exclusively.  I  did  not  mean  the  mining  men  at  all,  or 
any  other  interest  in  particular.  I  said  I  was  desirous  of  protecting  the 
State  at  large.  The  gentleman  must  be  very  thin-skinned,  because  there 
was  no  malice  In  my  heart.     The  gentleman  is  utterly  mistaken. 

Mb.  HOWARD,  of  Los  Angeles.  I  move  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 
Thb  president.    Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  tbey  have  bad  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress 
therein,  and  ask  leave  to  sit  again. 

>DJ0tIBSUB!ST. 

Mb.  TINNIN.    I  move  we  now  adjourn. 
Carried. 

And  at  five  o'clock  r.  u.,  the  Convention  stood  adjourned  until 
to-morrow  morning,  at  nine  o'clock  and  thirty  minutes. 


ONE    HUNDRED   AND    FIRST    DAY. 

Sacbahbmto,  Monday,  January  6th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  waa  called,  and  members  found  in  attendance  as  follows: 


Andrews, 
Ayers, 

Herold, 
Holmes, 

Ringgold, 
Rolfe, 

Barbour, 

Howard,of  Los  Angeles,  Shafter, 

Barry, 

Howard,  of  Mariposa, 

Shoemaker, 

Barton, 

Huestis, 

Shurtleff, 

Beerstecher, 

Hughey, 

Smith,  of  Santa  Clara, 

Bell, 

Hunter, 

Smith,of  4th  District, 

Biggs, 

Inman, 

Smith,  of  San  Francisco, 

Blackmer, 

Johnson, 

Soule, 

Boggs, 

Jones, 

Steele, 

Brown, 

Joyce, 

Stevenson, 

Burt, 

Kelley, 

Stuart, 

Campbell, 

Kenny, 

Sweasey, 

Caples, 

Laine, 

Swenson, 

Chapman, 
Condon, 

Lampson, 

Swing, 

Larkin, 

Terry, 

Crouch, 

Larue, 

Thompson, 

Davis, 

Lavigne, 

Tinnin, 

Dowling, 

Lewis, 

Townsend, 

Dudley,of  SanJoaquin,  Mansfield, 

Tully, 

Dudley,  of  Solano, 

Martin,  of  Santa  Crui 

,  Turner, 

Dunlap, 

McCallum, 

Tuttle, 

Eagon, 

McComas, 

Vacquerel, 

Edgerton, 

McConnell, 

Van  Voorhies, 

Estee, 

McCoy, 

Walker,  of  Marin, 

Estey, 

McFarland, 

Walker,  of  Tuolumne, 

Evey, 

McNutt, 

Waters, 

Farrell, 

Moffat, 

Webster, 

Filcher, 

Moreland, 

Weller, 

Finney, 

Morse, 

Wellin, 

Freeman, 

Nason, 

West, 

Freud, 

Nelson, 

Wickes, 

Garvey, 

Noel, 

White, 

Gorman, 

Ohleyer, 

Wilson,  of  Tehama, 

Grace, 

Overton, 

Wilson,  of  1st  District, 

Graves, 

Prouty, 

Winans, 

Gregg. 

PuUiam, 

Wyatt, 

Hale, 

Reddy, 

Mr.  President. 

Harrison, 

Reynolds, 

Heiskell, 

Rhodes, 

absrnt. 

Barnes, 

Hager, 

Murphy, 

Belcher, 

Hall. 

Neunaber, 

Berry, 

Harvey, 

O'Dounell, 

Boucher, 

Herrington, 

O'SuUivan, 

Casserly, 

Hilborn, 

Porter, 

Charles, 

Hitchcock, 

Reed, 

Cowdon, 

Keyes, 

Schell, 

Cross, 

Kleine, 

Schomp, 

Dean, 

Lindow, 

Stedman, 

Doyle, 

Martin,  of  Alameda, 

Van  Dyke. 

Fawcett, 

Miller, 

Glaacock, 

Mills, 

LIAVK    OF     AB8KKCB. 

Leave  of  absence  for  one  day  was  granted  to  Mr.  Wilson,  of  Tehama. 

Three  days'  leave  of  absence  was  granted  Messrs.  Schomp,  Boucher, 
Charles,  and  Cross. 

Leave  of  absence  for  one  week  was  granted  Mr.  Harvey,  on  account  of 
sickness. 
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Two  days'  le&ve  of  abseueo  was  granted  Mr.  Herrington. 

THK  JODRNAL. 

Mb.  CROCCH.    Mr.  President :  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with  and  the  same  approved. 
Carried. 

QDI8TI0N  OP  FBIVILEOI. 

Mb.  TDLLY.  Mr.  President:  I  arise  to  a  question  of  privilege.  On 
Saturday  a  resolution  was  introduced,  that  when  this  Convention 
adjourns  on  the  sixth  day  of  January, it  stands  adjourn'ed  until  the  first 
Monday  in  September,  A.  D.  eighteen  hundred  and  eighty.  I  find  that 
I  am  reported  in  the  Record-Dnion  as  having  voted  "aye"  on  that 
proposition.  I  voted  "no,"  and  I  prefer  that  uio  matter  should  be  so 
unaerstood,  and  I  hope  that  the  matter  will  be  so  understood. 

AHBNOHKNTS  TO  BULKS. 

Mr.  NOEL.  Mr.  President:  I  desire  to  call  up  my  motion  to  amend 
Bule  Forty-three. 

Thk  SECBETARY  read : 

"  Ko  memljer  shall  speak  more  than  once  on  one  question,  nor  more 
than  ten  minutes  at  a  time,  except  the  Chairman  of  a  standing  com- 
mittee, who  may  speak  twice  on  tne  same  question,  and  shall  be  tHlowcd 
thirty  minutes  each  time.  This  rule  shall  not  be  suspended  except  by 
unanimous  consent." 

Mb.  McCALLUM.  Mr.  President:  I  move  to  strike  out  "by  unani- 
mous consent,"  and  insert  "by  a  two-thirds  vote." 

Mb.  grace.  Mr.  President:  I  am  opposed  to  this  thing,  and  I  claim 
that  one  man  has  just  as  ^ood  a  right  to  occupy  time  on  this  floor  as 
another.  There  are  certam  gentlemen  who  get  their  time  extended  and 
there  are  others  who  do  not.  One  man  has  as  good  a  right  to  half  an 
hour's  time  as  another.  There  are  men  on  this  floor,  not  Chairmen  of 
committees,  who  can  enlighten  this  Convention  as  well  as  those  who 
are,  and  they  have  the  same  right  to  occupy  the  time  of  the  Conven- 
tion ;  if  they  are  not  allowed  to  then  certain  counties  are  not  as  fairly 
represented  as  others.  There  are  a  great  many  things  that  we  do  not 
sp«ak  enough  on.  I  therefore  move  the  whole  matter  be  laid  on  the 
teble. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  45  ayes  to  43  noes. 

Mb.  McCOMAS.    Mr.  President:  I  send  up  a  notice. 

Thb  secretary  read : 

"Mr.  J^rcsident:  I  hereby  give  notice  that,  on  to-morrow,  I  shall 
move  to  change  Rule  Two  so  that  the  Convention  shall  hereafter  hold 
evening  sessions,  commencing  at  seven  o'clock  r.  M." 

BCVIKUK   AMD  TAXATION. 

Mb.  EDGERTON.  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  thje  report  of  the  Committee  on 
Revenue  and  Taxation. 

Carried. 

IN  Committee  of  the  whole. 

Thb  CHAIRMAN.  A  motion  to  strike  out  section  seven  is  before  the 
committee,  and  the  gentleman  from  Inyo  has  the  floor. 

BBMABKS  or   MB.   RKDDT. 

Mb.  REDDY.  Mr.  Chairman:  In  the  course  of  my  remarks  on  Sat- 
arday  last,  I  took  exceptions  to  a  portion  of  the  speech  made  by  Mr. 
Winans  when  the  Mot-eland  amendment  was  under  consideration,  and 
I  find  since,  that  I  was  so  unfortunate  as  to  totally  misunderstand  the 
gentleman's  intentions,  and  perhaps  his  language,  and  I  regret  very 
much  that  I  should  have  criticized  it  as  I  did.  If  I  have  said  anything 
which  has  at  all  wounded  the  gentleman's  feelings  I  sincerely  regret  it. 
I  am  conscious  of  the  indulgence  that  the  committee  bas  conferred  upon 
me  heretofore,  and  I  will  not  detain  it  but  a  few  moments  on  this-ques- 
tion.  The  idea  of  this  section  is  to  prevent  wildcat  mining  companies 
circulating  their  stock  in  this  State.  The  section  will  not  eflect  that 
object.  Tney  may  incorporate  in  Nevada,  put  their  stock  in  the  San 
Francisco  Board,  and  no  one  will  inquire  whether  it  is  a  California  or 
Nevada  corporation,  and  it  will  sell  as  freely  as  if  it  was  incorporated  in 
■  this  State ;  hence  this  section  can  do  no  good.  It  will  drive  legitimate 
enterprises  into  that  State  for  the  purpose  of  incorporation.  Our  citizens 
will  be  compelled  to  go  abroad  in  order  to  incorporate.  I  do  not  think 
that  gentlemen  understand  the  value  of  the  mining  interest  in  this 
State,  nor  do  they  seem  to  understand  the  wants  of  the  mining  districts. 
Commencing  at  the  Nevada  line  in  Mono  County,  and  in  Inyo,  there 
are  two  ranges  of  mountains  already  partially  explored.  These  ranges 
are  four  hundred  miles  in  length  and  upward,  and  besides  these  two 
ranges  there  is  range  after  range  of  mountains  filled  with  minerals 
alrnidy  ascertained.  We  are  only  waiting  for  capital  to  develop  these 
resources.  Capital  must  come  from  abroad ;  home  capital  has  all  gone 
into  the  Comstock,  hence  the  California  mines  must  go  farther  for  capital 
to  develop  them.  Suppose  a  gentleman  should  go  to  the  eastern  States 
for  the  purpose  of  raising  ca|>ital;  everything  is  arranged;  he  obtains 
the  capital  desired,  and  that  being  done,  the  next  query  is,  "  Where  shall 
we  incorporate?"  "  Why,  of  course,  in  the  State  where  we  are  carrying 
on  our  business."  "  How  many  shares  of  stock  ?"  "  Well,  a  hundred 
thousand  shares  is  the  usual  number;  we  want  that  number  of  shares  to 
circulate  in  this  eastern  market."  But  the  gentleman  from  California 
has  got  to  confess  that  this  State  will  require  parties  to  first  pay  to  the 
State  the  sum  of  twenty  thousand  dollars  before  they  will  be  permitted 
to  bring  the  amount  of  capital  required  into  the  State.  That  certainly 
would  be  bad  policy. 

Now,  aside  frohi  the  miner,  what  other  corporations  will  be  affected? 
A  large  number.    We  have  oil  companies,  and  that  interest  will  become 
a.  valuable  one  in  this  State;  but  if  so  it  will  be  through  the  instrumen- 
tality of  corporations.    We  hove  companies  for  mining  quicksilver,  for 
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ship  building,  for  flumes  to  bring  lumber  from  the  Sierra  Kevadas  down 
to  tne  valleys,  for  warehouses,  for  iron  foundries,  and  for  swamp  land 
reclamation.  We  have  companies  for  irrigation,  and  here  is,  perhaps, 
the  most  imorptaut  subject  for  which  companies  will  be  formed.  There 
are  many  valuable  streams  in  this  State,  which  certainly  the  farmers  all 
well  know  couhl  be  utilized  in  the  valleys  and  make  homes  and  farms 
for  the  people;  but  individuals  have  not  been  able,  for  the  want  of  cap- 
ital, to  make  these  streams  of  water  valuable.  How  will  it  be  done? 
Every  man  must  know  that  it  will  be  necessary  to  incorporate  as  the 
first  step  in  order  to  raise  the  capital.  But  here  is  a  complete  embargo. 
Here  is  a  complete  prohibition  of  any  irrigation  at  all,  for  the  first  step 
is  to  pay  in  ten  or  twenty  thousand  dollars.  Now,  sir,  no  one  wants  to 
discourage  corporations  for  this  purpose.  The  State  will  not  deal  with 
the  subject,  and  it  will  have  to  be  dealt  with  by  corporations.  I  will 
give  you  another  instance,  going  back  to  the  mines  for  a  moment.  There 
are  many  districts  in  the  State  where  there  are  ores  enough  taken  out  to 
supply  a  mill  or  a  furnace,  but  no  capital  to  put  one  up.  Now,  if  parties 
go  tnere  with  capital  enough  to  put  up  a  mill  or  a  furnace,  it  will  give 
employment  to  these  miners  and  enable  them  to  develop  their  claims. 
Now  it  would  cost,  say,  twenty  thousand  dollars,  to  put  up  a  mill  and 
furnish  facilities  for  tne  reduction  of  the  ores  of  the  district.  But  it  is 
necessary  to  incorporate,  and  before  you  can  do  so  you  have  got  to  pay 
just  the  cost  of  the  mill  to  incorporate.  So  that  it  would  seem  to  me 
very  bad  policy  to  impose  upon  a  company  desiring  to  incorporate  for 
this  purpose  such  a  tax.  It  is  retarding  the  development  of  the  State. 
Now  I  will  go  back  to  irrigation  again.  There  are  valleys  in  this  State — 
I  have  one  in  my  mind  now,  over  eighty  miles  in  length,  which  ot>uld 
be  irrigated  from  one  end  to  the  other,  at  a  cost  of  about  one  hundred 
thousand  dollara.  It  will  be  done  surely,  and  done  through  nn  incorpo- 
ration ;  but  if  they  have  to  pay  ten  or  twenty  thousand  dollars  to  the 
State  out  of  the  capital,  it  may  be  retarded  for  years.  It  seems  to  mo 
that  any  further  argument  is  entirely  unnecessary,  and  I  feel  that  the 
committee  are  pretty  yell  satisfied  that  this  proposition  ought  to  be 
stricken  out.  I  believe  I  have  taken  up  the  time  of  the  committee  as 
long  as  it  is  necessary,  but  I  will  give  one  more  instance  where  eorptira- 
tions  are  useful.  That  is,  in  the  construction  of  wagon  roads.  In  a  new 
mining  district  a  wagon  road  is  the  first  thing  to  be  built  to  make  it 
valuable.  It  is  generally  done  by  incorporating,  so  that  every  step  you 
take  in  the  development  of  a  new  country  the  corporation  is  essential; 
and  in  most  cases  the  capital  required  for  a  particular  purpose  would 
not  exceed  the  amount  of  money  demanded  by  the  State  for  the  priv- 
ilege. 

BKUABKS   or   MB.   HABTIK. 

Mb.  MARTIN,  of  Santa  Cruz.  Mr.  Chairman :  At  the  risk  of  being 
expelled  from  the  silent  members  club  of  this  Convention,  I  desire  to 
say  a  few  words  on  section  seven.  I  am  in  favor  of  striking  it  out 
entirely,  for  the  reason  that  I  do  not  wish  to  cripple  legitimate  enter- 
prises by  imposing  a  special  tax,  or  rather  by  compelling  them  to  pay 
for  the  privilege  of  doing  business.  In  my  immediate  section  of  the 
country  are  luipber,  lime,  powder,  sugar  beet  industries,  quicksilver 
mines  giving  employment  to  a  large  number  of  men,  some  of  them  ])er- 
haps  incorporated;  whether  they  are  or  not,  I  do  not  wish  to  impair 
their  usefulness  or  put  a  damper  on  their  industry  by  a  special  clause  in 
the  Constitution  we  are  trying  to  adopt  The  farmere  in  tliat  part  of  the 
State  which  I  have  the  honor  to  represent,  and  from  whom  I  received  a 
very  flattering  vote,  are,  as  a  general  rule,  well  to  do,  and  need  no  class 
legislation.  Neither  do  the  other  interests  need  any  class  legislation, 
especially  such  oppressive  measures  contemplated  by  this  section.  I  do 
not  propose  by  my  vote  to  impair  the  usefulness  of  honest  industry  iu 
order  to  protect  a  few  men  hy  unjust  discrimination.  While  there  may 
be  a  small  class  in  my  section  clamoring  for  a  tax  on  mortgages,  still 
there  is  also  a  demand  for  more  capital  to.Se  employed,  and  by  a  singular 
coincidence  the  cry  is  uttered  by  the  same  people.  My  colleague,  Mr. 
White,  would  have  you  believe  that  the  farming  interest  is  suffering  for 
want  of  some  special  constitutional  enactment;  that  they  are  mortgaged 
to  death,  and  expect  this  Convention  to  keep  people  from  the  wiles  of 
bunko  sharps  or  wildcat  mining  corporations.  The  idea  bas  always  pre- 
vailed that  an  American  citizen  could  take  care  of  himself.  Of  late 
years  the  parental  iilea  of  government  has  entered  somewhat  into  our 
State  machinery.  The  people  have  been  able  to  work  out  their  own 
destiny  in  spite  of  legislation,  and  I  am  certain  we  do  not  need  such  au 
extravagant  enactment  as  section  seven  iu  our  organic  layr — hence,  sir, 
I  shall  vote  to  strike  it  out. 

BBHABKS  or  HR.  TINNIK. 

Me.  TINNIN.  Mr.  Chairman :  I  am  aware  that  most  of  the  points 
at  issue  have  been  covered  by  those  who  have  preceded  rae,  but  owing  to 
the  importance  of  this  subject,  and  as  affeetiugthe  interests  of  the  people 
with  whom  I  have  lived  for  many  years,  I  desire  to  add  a  few  words  in 
addition  to  what  has  been  already  said.  I  am  fully  aware,  Mr.  Chair- 
man, that  the  object  of  the  committee  in  bringing  forth  this  section 
seven,  and  asking  its  adoption  here  by  this  Convention,  was  in  a  laudable 
spirit,  and  was  for  a  good  object,  as  they  thought.  That  was  to  destroy 
the  speculations  in  wildcat  mines  in  this  State.  But,  sir,  I  am  con- 
fident that  the  object  of  the  committee  will  not  be  fulfilled  in  adopting 
this  section,  for  the  reason  that  it  proposes  to  lev^  a  license,  or  a  tax, 
whichever  you  moy  call  it,  to  prevent  these  parties  from  carrying  on 
their  schemes.  It  is  a  settled  fact  that  you  cannot  stop  crime  by  compet- 
ing them  to  pay  money.  Crime  will  never  submit,  for  the  reason  that 
ihey  will  pay  the  money,  and  it  will  virtually  license  them  to  carry  on 
their  nefarious  operations,  and  upderthis  very  system  the  wildcat  mines 
would  pay  the  tax  and  sell  their  stock  the  same  as  ever.  It  would  be  an 
Antold  evil  to  the  prospecting  and  improving  of  the  mines  in  this  State. 
How  is  that  done?  Any  one  who  is  conversant  with  the  system  of 
mining  knows  that  it  is  done  by  the  hardy,  restless,  energetic  men  who 
endure  all  manner  of  hardships.    They  find  what  they  deem  a  prospect, 
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or  a  quartz  l«dge.  They  I^ave  no  money  to  develop  the  mine.  They  go 
to  their  neighbor,  who  may  be  a  successful  miner,  and  ask  assistance. 
The  answer  is  that  he  will  give  five  hundred  dollars  or  one  thousand 
dollars,  and  others  are  willing  to  do  the  same  thing.  The  next  thing  is, 
you  must  incorporate,  because  under  a  system  of  partnerships  it  is 
developed  to  the  satisfaction  of  every  practical  man  you  cannot  enforce 
assessments.  If  one  gets  contrary,  and  refuses  to  pay,  you  are  compelled 
to  go  into  the  District  Court,  and  are  hampered  with  a  long  lawsuit. 
Under  a  corporation  you  can  sell  the  stock.  What  is  the  condition?  As 
goon  as  the  money  is  mode  up  it  is  necessary  to  pay  one  hundred  dollars. 
For  what?  For  the  privilege  of  mining.  Suppose  you  were  to  charge 
one  hundred  dollars  for  farming,  what  would  be  the  result  in  this  Con- 
vention? Why  there  would  be  a  howl  against  it  as  loud  as  the  Pacific 
Ocean.  You  cannot  re^rd  it  in  any  other  light.  In  the  next  section 
you  provide  that  "  no  license  tax  shall  be  imposed  by  this  State,  or  any 
municipality  thereof,  upon  any  trade,  calling,  occupation,  or  business, 
except  the  manufacture  and  sale  of  wine,  spirituous  and  malt  litjuors, 
shows,  theaters,  menageries,  sleight  of  hand  performances,  exhibitions 
for  profit,  and  such  other  business  and  occupations  of  like  character  as 
the  Legislature  may  judge  the  public  peace  or  good  order  may  require  to 
be  under  S})ecial  State  or  municipal  control." 

Now,  sir,  if  this  is  not  a  license,  what  is  it?  I  contend  that  it  can  be 
nothing  else  but  a  license;  and  if  you  enforce  that  it  will  be  necessary  to 
strike  out  section  eight,  for  they  would  certainly  be  inconsistent  with 
each  other. 

Mr.  McCALLUM.  I  notice  in  the  report  of  the  Committee  on  Rev- 
enue and  Taxation,  that  as  to  section  seven,  Messrs.  Cross  and  Turner 
dissent.  I  wish  to  inquire  if  all  the  rest  of  the  committee  were  in  favAr 
of  it? 

Mr.  EDGERTON.    Ten  to  two. 

Mr.  HUNTER.  I  was  opposed  to  it,  but  was  not  there  when  the 
report  was  signed. 

Mr.  EDGERTOK.  Mr.  Hunter  was  the  thirteenth  juror,  and  he  was 
not  there. 

Mr.  McCALLUM.  Mr.  Chairman:  I  proposed  to  say  something  upon 
this  subject,  but  as  the  speaking  has  all  been  on  our  side,  I  propose  to 
wait  until  I  hear  the  reasons  on  the  other  side. 

remarks  or  UR.  halr. 

Mr.  hale.  Mr.  Chairman :  I  should  like  to  hear  from  the  Chair- 
man of  the  committee,  or  from  some  member  of  it,  some  reasons  for 
which  the  committee  have  reported  this  section  seven.  It  may  be  that 
reasons  exist  which  are  not  perceptible  to  many  members  on  this  floor, 
but  to  my  mind  the  section  is  objectionable  at  all  points.  Thus  far — so 
far  as  I  recollect — lio  member  of  the  Convention  has  explained  or  given 
a  reason  for  its  adoption.  We  have  simply  the  fact  that  the  report  of  the 
committee  contains  this  section.  For  the  reasons  that  were  given  by  the 
gentleman  from  Inyo,  Mr.  Reddy,  and  which  others  have  suggested,  it 
seems  to  me  that  this  should  be  unanimously  rejected.  Now,  if  it  be 
true,  as  many  thfnk,  and  I  am  one  of  them,  that  our  corporation  laws 
are  by  far  too  broad  for  legitimate  purposes,  the  remedy  does  not  lie  in 
imposing  a  tax  upon  the  legitimate  use  of  corporate  power,  but  it  lies  in 
the  sound  exercise  of  legislative  discretion — in  placing  proper  restric- 
tions upon  the  exercise  of  that  right.  Properly  and  fairly  considered, 
the  province  of  corporations,  as  understood  at  this  day,  throughout  the 
civilized  world,  is  only  the  power  of  as.sociating  capital  for  the  promotion 
of  private  and  public  enterprises.  We  realize,  at  this  day,  Mr.  Chair- 
man, that  there  are  manv  enterprises,  private  as  well  as  public,  which 
require  an  aj^gregation  of  more  capital  than  one  individual  can  com- 
mand. A  million  dollars  cannot  be  commanded  or  combined  by  indi- 
viduals without  the  protective  forms  of  corporations.  It  may  be  said 
that  if  partnerships  or  ordinary  associations  are  formed,  that  you  may 
equally  aggregate  capital.  In  one  sense  you  can.  The  difficulty  lies, 
however,  largely  in  this:  that  enterprises  of  large  magnitude  require  not 
only  large  capital  to  carry  them  on,  but  they  require  a  long  period  of 
time  for  the  consummation  of  their  schemes.  Dimculties  such  as  citetfl 
by  the  gentleman  from  Trinity,  arise  in  partnerships  and  associations, 
and  are  obviated  under  the  corporation  laws.  Now,  sir,  it  is  not  to  the 
point  that  our  kw  bos  been  made  so  broad  as  to  allow  corporations  to  be 
formed  for  illegitimate  purposes,  nor  that  they  have  been  so  loosely  drawn 
as  not  to  contain  the  proper  safeguards.  That  is  a  question  that  directs 
itself  to  the  discretion  of  the  Legislature,  and  so  it  is  left  to  the  article  on 
corporations. 

What  does  this  section  seven  propose?  It  is  to  lay  a  direct  tax  of  one 
hundred  dollars  upon  the  formation  of  a  corporation  with  a  capital  stock 
of  fifty  thousand  dollars,  and  a  further  tax  of  twenty  dollars  for  everv 
increase  over  the  sum  of  ten  thousand  dollars.  Now,  it  will  be  observed, 
if  you  figure  it  out,  that  the  ordinary  corporation  would  be  required  to 
pay  one  thousand  dollars  into  the  treasury.  Now,  I  beg  of  any  gentle- 
man of  the  committee,  who  have  formulated  this  section,  to  tell  us  why 
this  burden  should  be  imposed.  Assume  that  our  laws  were  properly 
formed,  and  permitted  corporations  to  be  formed  only  for  legitimate  pur- 
poses, and  then  if  there  be  an  enterprise,  public  or  private,  which 
involves  the  aggregation  of  capital  to  a  large  amount,  why  should  this 
exaction  be  made?  Our  mining  operations  are  necessarily  conducted 
under  the  forms  of  corporations.  And  while,  sir,  if  I  were  a  member  of 
a  legislative  body,  as  I  am  of  this  body,  I  should  aim  to  interpose  some 
restrictions,  some  safeguards,  which  our  laws  do  not  now  contain,  yet  I 
recognize  the  scheme  to  be  wise,  the  system  to  be  a  necessary  one.  1 
say,  therefore,  that  it  is  wise  that  these  enterprises  should  be  permitted 
to  l>R  organized  and  conducted  like  all  other  organizations  for  the  man- 
agement of  business  without  restriction.  < 

I  see  no  useful  office  for  this  section.  It  will  array  against  the  Con- 
stitution ten  thousand  votes  in  this  State;  it  will  work  its  defeat,  although 
I  would  not  urge  it  for  that  reason.  We  ought  to  reject  nothing  because 
of  what  may  be  said,  and  we  ought  to  adopt  nothing  for  a  like  reason, 


but  we  should  have  this  thing  in  view.  You  will  find  that  all  those 
interests  in  the  State  that  realize  the  necessity  of  aggregating  capital  in 
the  form  of  corporations,  will  say  that  this  is  a  fataiblow  at  their  enter- 
prises, and  will  exercise  themselves  to  the  utmost  to  defeat  it.  I  trust 
that  this  section  will  be  rejected  entirely. 

RIUARKS   or   MR.    BDORRTON. 

Mr.  EDGERTON.  Mr.  Chairman :  I  am  delighted  to  see,  even  at  this 
late  day,  that  these  gentlemen  who  have  been  assailing  corporations, 
have  had  their  bowels  of  compassion  finally  moved  in  behalf  of  these 
poor  corporations.  I  do  not  stand  here  particularljr  as  the  special  advo- 
cate of  this  section.  The  section  was  incorporated  into  this  report  from 
the  Constitution  that  was  drafted  by  Mr.  Laine,  of  Santa  Clara.  It  has 
a  twofold  purpose— and,  as  suggested  by  ray  friend,  Major  Biggs — which 
will  undoubtedly  commend  it  further.  Mr.  Laine  took  it  from  the  Con- 
stitution of  Missouri. 

Mr.  TINNIN:    Is  Missouri  a  mineral  State? 

Mr.  EDGERTON.  Why,  it  is  one  of  the  greatest  mineral  States  in 
the  world.  [Laughter.]  You  come  from  Missouri  and  do  not  know 
that?  [Laughter.]  They  hove  mining  corporations  there,  and  it 
would  take  vou  a  week  to  count  them. 

Mr.  HOWARD.  I  would  ask  the  Chairman  of  the  committee  if  it 
would  not  be  well  to  except  mining  corporations. 

Mr.  EDGERTON.    Those  are  the  very  ones  we  are  after, 

Mr.  TERRY.  Out  of  fifty-four  companies  fifly-three  are  mining 
corporations. 

Mr.  EDGERTON.  Mr.  Chairman:  This  section  was  adopted  after  a 
very  mature  deliberation  and  protracted  discussion,  by  a  vote  of  ten  to 
two.  Its  special  advocates  were  Judge  Overton,  Mr.  Cosserly,  and  Mr. 
Shafler,  and  those  gentlemen  are  not  here  now  to  sustain  it.  It  had  a 
double  purpose :  one  for  revenue  and  one  to  cut  up,  root  and  branch, 
perhaps,  nine  tenths  of  these  mining  corporations  that  have  been 
referred  to.  I  think  my  friend  from  Inyo,  Air.  Reddy,  is  in  error  as  to 
the  cost  of  incorporating.  It  would  only  cost  two  hundred  dollars  on  a 
capital  stock  of  one  hundred  thousand  dollars.  The  section  provides 
that  the  company  shall  pay  into  the  treasury  one  hundred  dollars  for 
the  first  fifty  thousand  dollars,  and  twenty  dollars  for  each  ten  thousand 
dollars  after  that. 

Mr.  reddy.  I  say  that  where  the  capital  stock  is  divided  into  fifty 
thousand  shares  at  one  hundred  dollars  a  share  the  cost  would  be  ten 
thousand  dollars. 

Mr.  EDGERTON.  With  a  capital  stock,  of  one  hundred  thousand 
dollars  it  would  cost  two  hundred  dollars  to  incorporate;  three  hundred 
thousand  dollars,  it  would  cost  three  hundred  dollars,  and  so  on.  With 
a  capital  stock  of  one  million  dollars,  it  would  cost  two  thousand  dol- 
lars ;  ten  million  dollars  capital  stock,  would  cost  twenty  thousand,  dol- 
lars. I  believe  that  most  of  these  mines  nowadays  have  a  capital  stock 
of  at  least  ten  million  dollars. '  Ten  million  dollars  is  the  standard,  as 
suggested  by  the  gentleman. 

Mr.  Mc("0Y.    Are  you  not  mistaken  in  your  figures  ? 

Mr.  EDGERTON.  I  understand  that  the  Consolidated  Virginia,  the 
California,  and  all  these  companies,  ore  incorporated  in  the  City  of  San 
Francisco.  Many  of  them  are  incorporated  in  this  county.  It  would 
be  a  very  strange  thing  if  there  is  a  county  in  this  State  that  has  not 
got  a  greater  or  loss  number  of  the  incorporated  sores.  The  committee 
had  no  intention  of  aiming  any  blow  at  any  mining  corporation,  or  any 
other  corf>oration  forme<i  for  a  legitimate  business,  if  I  thought  this 
section  would  strike  a  blow  against  any  legitimate  enterprise  I  would 
vote  against  it.  I  have  yet  to  bo  convinced  of  that  fact  As  to  putting 
an  obstacle  in  the  way  of  the  development  of  the  mines,  I  do  not  see 
that  my  friend  from  Inyo  has  given  any  satisfactory  showing  tending 
to  that  result.  He  says  that  if  a  man  conies  here  from  the  State  of  New 
York  with  a  hundred  thousand  dollars  to  invest  in  mines  that  this 
would  prevent  an  incorporation.  Now,  sir,  if  anybody  has  got  one 
hundred  thousand  dollars,  or  fifty  thousand  dollars,  or  any  other  sum  of 
nionet  that  they  honestly  intend  to  devote  to  the  development  of  a 
mine,  what  necessity  is  there  forincorporating  at  all?  I  do  not  see.  As 
I  understand  the  history  of  these  incorporations  a  very  large  majority 
of  them  do  not  incorporate  for  the  purpose  of  developing  anything.  . 
They  incorporate  for  the  purpose  of  geHing  out  fifty  thousand,  or  one 
hundred  thousand  of  those  beautiful  pictures,  in  script,  with  the  name 
of  the  company  elegantly  printea  thereon,  like  the  Gorrison  Mining 
Compony,  or  the  Ralston  Mining  Company — very  attractive — capital, 
ten  n.illion  dollars. 

Mr.  EAGON.  Do  you  know  of  a  California  mine  in  the  market 
to-day  1 

Mr.  McCALLU>I.    There  are  two  or  three,  four  or  five. 

Mr.  EDGERTON.  That  makes  no  dilTerence  with  the  proposition. 
I  know  a  certain  instance  where  there  was  no  mine  in  existence  at  all. 
Some  years  ago,  I  know  from  my  personal  knowledge,amine  was  incor- 
porated as  the  Garrison  mine.  The  trustees  were  appointed,  and  some 
very  respectable  gentleman  were  connected  with  it.  They  went  in  upon 
the  repreiientations  of  others.  Stock  was  issued  to  a  large  amount,  and 
a  great  many  people  bought  the  stock.  It  was  not  long  before  in  the 
local  columns  of  a  certain  journal  it  appeared  that  this  mine  gave  most 
flattering  prospects  of  success;  it  would  undoubtedly  in  a  short  time  go 
into  bonanza.  It  was  not  long  after  that  when  there  was  published  a 
very  horrifying  and  terrible  accident  that  occurred  in  the  mine.  There 
had  been  a  premature  explosion  of  a  blast,  and  several  miners  were 
killed  or  injured.  Numerous  notices  appeared  in  this  newspaper  to 
attract  public  attention  toward  the  mine,  and  a  good  deal  of  stock  was 
sold.  Finally  it  occurred  to  somebody  that  they  would  go  and  visit  the 
mine.  They  never  could  find  it.  The  whole  thing  was  a  fiction  from 
beginning  to  end.  I  am  told,  and  I  believe,  that  this  is  the  history  of 
a  great  many  of  these  corporations.  It  was  made  to  appear  to  the  com- 
mittee that  by  far  the  greatest  majority  of  these  corporations  were 
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formed  for  no  other  purpose  in  the  world  than  to  prey  upon  the  cre- 
dulity and  the  cupidity  of  the  public,  and  that  the  poor  people  of  the 
State  were  drawn  into  these  speculations,  and  the  nch  people  too,  and 
that  they  tended  to  the  demoralization  and  corruption  of  public  and 
private  morals,  and  that  there  could  be  no  better  or  more  exalted  field 
for  the  reformer  than  to  cut  off  in  some  manuer  or  other  this  evil. 

Mr.  hale.  Admitting  all  that  you  say,  does  not  your  argument  go 
too  far?  Does  not  this  remedy,  which  you  say  will  cut  off,  by  proper 
legislation,  these  fraudulent  operations,  go  to  the  extent  of  prohibiting 
incorporation  for  legitimate  purposes. 

Mb.  EDGERTOK.    We  will  tuke  the  case  of  a  mine  where  they  have 

f)t  a  good  prospect;  they  think  they  have  got  a  good  thing.  Now,  sir, 
want  to  know  what  necessity  there  is  for  incorporating  upon  that  mine 
with  a  capital  stock  of  ten  million  dollars  or  one  hunared  thousand 
shares  at  one  hundred  dollars  each.  I  want  to  know  why  that  should 
be  done  if  their  object  is  simply  the  development  of  that  mine?  The 
object  is  to  speculate  with  the  shares;  if  not,  what  is  the  necessity  of 
having  so  many  shares? 

Mb.  hale.  It  is  this.  Take  the  case  you  have  supposed.  Here  is 
a  prospect  of  a  good  mine.  Whether  it  will  be  valuable  or  not  depends 
upon  development.  Suppose  it  needs  fifty  thousand  dollars  to  develop 
it.  There  is  no  ascertained  value  to  commence  upon.  The  basis  of  cor- 
poration is  that  a  certain  number  of  men  of  means  and  responsibility 
will  associate  themselves  together  and  become  subscribers  to  the  slock 
covering  the  probable  outlay,  and  nut  putting  in  the  capital  stock  at  the 
start,  but  paying  in  by  installments.  Therefore  an  assessment  upon  the 
capital  stwk  is  sufficient  to  cover  the  probable  expenditure  in  a  develop- 
ment of  the  mine. 

Mb.  EDQERTON.  The  case  presented «is  one  where  responsible  gen- 
tlemen are  willing  to  put  in  that  money — fifty  thousand  dollars.  If 
they  put  in  that  money  they  propose  to  own  it,  and  that  represents  the 
whole  thing — the  whole  stock  in  trade  absolutely.  Why  not  put  that 
into  shares  of  onethousand  dollars  each  ?  Why  go  to  San  Francisco  and 
put  it  into  one  hundred  thousand  shares  at  one  hundred  dollars  each, 
unless  it  is  for  the  purpose  of  bringing  everybody  else  into  the  concern 
that  know  nothing  about  it? 

Mr.  H.'VLE.  Those  of  us  who  are  opposing  this  section  are  not  the 
advocates  of  the  San  Francisco  wildcat  schemes;  we  are  from  the 
mountains,  and  know  whereof  we  speak.  We  have  mines  that  are  not 
swindles,  and  the  prosperity  of  the  State  rests  largely  upon  them.  We 
are  as  much  opposed  as  the  gentleman  from  Sacramento  to  the  wildcat 
schemes  in  San  Francisco,  yet  we  recognize  the  necessity  of  being  pro- 
tected in  this  our  honest  industry. 

Mb.  EDGERTON.  Why  do  not  the  gentlemen  who  put  their  fifty 
thousand  dollars  in  Placer  County  put  it  in  there  and  limit  the  number 
of  their  shares.  It  does  not  make  any  difference  to  f,  man  who  pays  in 
ten  thousand  dollars  whether  it  is  represented  by  ten  shares  or  one  hun- 
dred shares;  he  proposes  to  invest  his  money,  and  why  divide  it  up  into 
so  many  shares  unless  it  is  for  purely  speculative  purposes? 

Ms.  REDDY.  You  are  in  favor,  then,  of  compelling  these  corpora- 
tions to  limit  the  number  of  shares  of  capital  stock,  say  five  shares. 

Me.  EDGERTON.    That  i8  not  what  I  am  in  favor  of. 

Me.  REDDY.  We  will  bring  them  down  to  five  shares.  Now,  as  I 
understand  the  provision,  for  anything  less  than  fiTty  thousand  dollars 
you  will  have  to  jiay  so  much  ;  If  they  have  five  shares  you  tax  them 
twenty  dollars  a  share  right  on  the  start.  If  you  limit  the  number  of 
shares  why  the  tax  becomes  heavier  upon  each  share. 

Mb.  EDGERTON.  I  think  the  idea  of  the  section  is  a  proper  one, 
even  if  it  would  not  allow  anybody  to  incorporate  at  all  for  the  devel- 
opment of  a  mine,  and  for  the  very  reason  that  we  ought  to  reach  this 
great  evil  that  exists  in  this  State.  If  gentlemen  have  money  that  they 
want  to  develope  a  mine  with  why  &  they  not  apply  it  to  that  pur- 
pose?    What  necessity  is  there  for  a  corporation  ? 

Thi  chairman.    The  gentleman's  time  has  expired  under  the  rule. 

[Cries  of  "  Leave  1 "  "  Leave  1"] 

Mb.  EDGERTON.  I  do  not  care  to  take  up  the  time  of  the  commit- 
tee. I  have  been  asked  the  reasons  why  the  committee  incorporated 
this  section  in  their  report,  and  I  have  given  them  as  I  understand 
them.  It  was  believed  that  it  would  strike  a  fatal  blow  at  the  evil 
which  I  have  attempted  to  describe,  and  that  it  would  not  work  an 
injustice  or  injury  to  any  interest.  I  do  not  believe  that  if  there  had 
been  such  a  section  in  existence  at  any  time  in  the  last  twenty-five 
years  it  would  have  obstructed  the  development  of  any  interest. 

Me.  WEST.  Mr.  Chairman :  I  have  been  in  favor  of  bridling  corpo- 
rations and  protecting  the  people  against 

Me.  EDGERTON.  I  h:ive  now  in  my  hand  the  Constitution  of  the 
State  of  Missouri,  adopted  in  eighteen  hundred  and  seventv-five,  where 
substantially  the  same  provision  is  found  which  is  offered  by  the  com- 
mittee: 

"Sec.  21.  No  corporation,  company,  or  association,  other  than  those 
formed  for  benevolent,  religious,  scientific,  or  educational  purposes, shall 
be  created  or  organized  under  the  laws  of  this  State,  unless  the  persona 
named  as  corporators  shall,  at  or  before  the  filing  of  the  articles  of  asso- 
ciation or  incorporation,  pay  into  the  State  treasury  fifty  dollars  for  the 
first  fifty  thousand  dollars,  or  less,  of  capital  stock,  and  a  further  sum  of 
five  dollars  for  every  additional  ten  thousand  dollars  of  its  capital  stock. 
And  no  such  corporation,  company,  or  association  shall  increase  its  capi- 
tal stock  without  first  paying  into  the  treasury  five  dollars  for  every  ten 
thousand  dollars  of  increase;  provided,  that  nothing  contained  in  this 
section  shall  be  construed  to  prohibit  the  general  assembly  from  levying 
a  further  tax  on  the  franchises  of  such  corporation."  ■ 

That  lust  proviso  is  not  in  our  report. 

BEUARKS   OF   MR.    WEST. 

Me.  WISt.  -Mr.  Chairman:  I  am  one  of  those  who  believe,  and 
have  acted  upon  that  o{rinion,  that  corporations  should  be  bridled  and 


controlled  by  specific  laws;  that  the  people  should  be  protected  against 
any  abuse  of  power  that  may  grow  out  of  corporations.  But,  believing 
that  this  State  is  rich ;  rich  in  herundeveloped  mines;  rich  in  her  varied 
mineral  resources, not  only  in  the  precious  metals,  but  in  other  minerals; 
that  our  mountains  lie  undeveloped ;  that  her  wealth  is  buried  deeply  in 
her  9wn  bowels;  and  that  in  order  to  develop  the  industries  of  the  State 
it  is  necessary  that  risks  should  be  assumed ;  that  experiments  should  be 
tried ;  that  corporations  should  be  formed,  so  that  men  with  even  mod- 
erate means  might  have  an  opportunity  of  engaging  in  this  business  of 
developing  the  resources  and  wealth  of  this  State— 1  believe  we  would 
do  the  State  a  service  by  striking  out  this  section  entirely,  and  leave  it 
to  a  future  Legislature  to  provide  by  law  for  whatever  may  be  necessary 
to  protect  the  p^ple,  and  yet  permit  the  different  corporations  to  be 
organized  in  this  State  for  the  development  of  its  resources.  Not  only 
are  they  a  source  of  revenue,  but  they  are  a  source  of  wealth  in  this 
State.  It  is  no  time  for  us  to  discourage  these  developments.  Thelalxir 
market  is  crowded.  The  workmen  and  the  laborers  of  the  country  are 
asking  for  employment.  Let  us  encourage  a  diversity  of  employment, 
and  a  cireulation  of  the  money  of  the  country  that  lies  in  the  banks  and 
the  coffers  of  the  rich.  Let  us  encourage  this  surplus  money  to  go  into 
corporations  and  enhance  the  future  growth  of  the  State  and  its  pros- 
perity. Now,  if  the  last  clause  of  the  eighth  section  is  adopted,  I  think 
it  will  be  all  that  is  necessary  in  this  direction.  It  says:  "But  the 
Legislature  may  by  law  impose  any  license,  or  other  tax,  on  persons  or 
corporations  owning  or  using  franchises  or  corporate  privileges."  Now, 
I  tnink  that  the  Legislature  will  have  ample  power  to  enact  such  laws 
as  in  their  wisdom  the  exigencies  of  the  case  may  require,  and  therefore 
I  hope  that  the  seventh  section  will  be  stricken  out. 

REMARKS   or   HE.   BEBBSTECBEE. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope  that  the  seventh  sec- 
tion will  be  stricken  out.  Those  of  the  members  who  have  in  a  measure 
voted  against  corporations,  have  nevertheless  recognized  that  corporations 
have  rights  as  well  as  duties.  The  seventh  section  would  not  only  afieot 
wildcat  corporations, but  would  affect  every  legitimate  enterpriscdirectly 
in  the  channel  of  the  corporation.  It  seems  to  me  that  the  adoption  of 
the  seventh  section  would  be  loading  down  the  Constitution,  and  the 
State  does  not  desire  to  raise  revenue  in  any  such  way.  It  is  of  no  good. 
The  Legislature  can  provide  what  the  advantages  of  incorporation  and 
the  increase  of  capital  stock  shall  be,  and  in  my  opinion  the  seventh  sec- 
tion ought  to  be  stricken  out. 

bkmabks  op  hb.  blackmkb. 

Mb.  BLACKMER.  Mr.  Chairman :  I  think  the  section  ou^t  to  be 
stricken  out  for  two  reasons;  first,  because  it  does  not  confine  itself  to 
mining  corporations,  but  will  include  every  kind  of  manufacturing 
interest  that  is  started  here,  if  it  is  done  by  corporations.  If  men  wish 
to  conic  in  here  and  establish  an  interest  that  is  to  grow  in  the  near 
future  into  large  proportions,  in  this  State,  they  cannot  incorporate  for 
the  purpose  without  being  taxed  for  the  privilege,  in  the  first  place,  by  . 
paying  this  tax  upon  incorporations.  Another  reason  is,  that  the  tax 
upon  the  corporation  is  a  tax  for  a  privilege  which  is  the  franchise  of 
the  corporation.  Now,  we  have'  already  provided  in  the  section  that 
we  have  adopted,  that  the  franchises  for  these  corporations  shall  be 
taxed.  Furthermore,  it  will  leave  it  in  the  power  of  the  Legislature, 
especially  if  we  adopt  the  section  following  this,  the  eighth  section,  as 
has  been  said  by  the  gentleman  from  Los  Angeles,  to  impose  in  the 
shape  of  a  license  any  other  tax  that  it  mav  deem  necessary  for  any  of 
these  purposes.  As  we  have  already  provided  for  taxing  the  franchise, 
which  is  the  privilege,  and  this,  if  it  is  put  upon  them,  will  be  nothing 
but  taxing  the  privilege,  which  is  the  franchise,  we  will  be  virtually 
taxing  the  franchise  twice,  and  I  hope  that  the  section  will  be  stricken 
out. 

Mb.  LARKIN.    I  move  the  previous  Question. 

REHABKg   or   HE.   WEI.LIN. 

Mr.  WELLIN.  Mr.  Chairman:  I  have  no  doubt  that  every  gentle- 
man upon  this  floor  admits  the  evil  arising  from  these  wildcat  mining 
speculations,  but  gentlemen  seem  to  forget  altogether  that  we  have  not 
sustained  this  loss  from  the  mines  of  California.  The  hardships  com- 
plained of  come  from  the  Comstock.  The  corporations,  it  is  true,  have 
been  in  California.  But,  if  we  adopt  this  section  seven,  the  result  will 
be  that  any  business  of  this  kiod  will  simply  incorporate  in  the  State  of 
Nevada  and  carry  on  the  business,  and  we  will  have  all  the  evils  with- 
out any  of  the  gains  whatever.  We  are  perfectly  willing  for  that  com- 
mittee or  any  other  committee  of  this  Convention  to  adopt  some  pl^n 
by  which  corporations  can  be  managed  honestly,  and  the  people  saved 
from  robbery.  We  are  perfectly  willing  and  anxious  that  some  plan  be 
devised  to  break  up  the  system  of  robbery  carried  on  by  the  San  Fran- 
cisco Stock  Board.  But  I  don't  see  that  the  seventh  section  will  accom- 
plish that  result.  It  forces  us  to  yielS  up  all  the  rights  and  privileges 
granted  by  the  system  of  incorporation.  It  drives  legitimate  business 
outside  of  the  State  unless  it  can  be  carried  on  by  individuals  or  part- 
nerships. It  gives  us  no  relief  whatever  and  I  see  no  use  of  it.  The 
reasons  offered  by  the  Chairman  of  the  committee  were  certainly  not 
very  strong.  It  was  entirely  beyond  his  depth.  Why,  so  far  as  the 
mines  in  California  are  concerned,  I  only  know  of  two  before  the  peoph-, 
there  may  be  others,  on  the  San  Francisco  Stock  Board,  and  I  do  not 
know  that  the  people  have  complained  of  these  two.  The  cause  of  our 
complaint  is  the  management  of^  the  Comstock  mines  and  the  drain  has 
been  upon  the  people  of  California.    Give  us  some  remedy  for  that. 

Mr.  EDGERTON.  Under  this  section  it  does  not  make  any  difl'erence 
where  the  property  is  situated.     The  corporations  are  all  formed  here. 

Mb.  WELLIN.  They  can  just  incorporate  in  Nevada  and  open  an 
oflice  in  San  Francisco. 

Mr.  KLEINE.    Don't  you  deal  in  stocks  yourself? 
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Mb.  WELLIN.  That  is  my  busiuess.  I  suppose  because  the  gentle- 
man once  in  awhile  wins  a  dollar  or  two,  he  cousiders  it  all  right.  I 
maintain  that  the  San  Francisco  Stock  Board  has  been  the  cause  <>f  more 
poverty,  and  of  the  concentration  of  more  wealth  into  a  few  hands,  than 
any  othersyatem  of  business  carried  on  in  the  State  of  California.  I  have 
no  doubt  but  what  I  can  prove  it.  But  this  section  seven  does  not  pre- 
vent that  kind  of  busiuess.  They  can  incorporate  in  Nevada  and  open 
an  office  in  San  Francisco,  and  do  their  business,  as  they  have  done 
before.  Instead  of  remedying  this  evil,  you  shut  off  every  legitimate 
business  in  the  State  of  California.  They  have  some  good  mines  over 
there;  but  they  have  many  worthless  ones.  Do  not  ask  us  to  suspend 
all  our  corporation  business  in  order  to  reach  these  swindles. 

Mr.  McCALLUM.  It  will  be  unnecessary  to  extend  this  discussion, 
but  if  the  gentleman  wishes  to  speak,  I  will  withhold  my  motion. 

BRHAKIS  OP  HR.  RRTNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  thank  the  gentleman, and  will 
not  detain  the  committee  long.  Mr.  Chairman,  I  am  in  favor  of  this 
section,  because  I  believe  it  will  tend  to  discourage  one  of  the  most 
nefarious  practices  that  was  ever  indulged  in  by  a  civilized  community 
in  the  name  of  business.  I  do  not  believe  that  it  will  discourage  legiti- 
mate enterprises  of  any  kind  whatever.  It  certainly  will  not  discourage 
legitimate  mining  enterprise.  It  has  beeu  well  said  by  the  Chairman 
of  the  committee,  that  if  any  man  or  association  of  men  desire  to  open  a 
mine  and  conduct  their  mining  enterprise,  they  can  do  it  with  their  own 
mone^.  They  can  do  it  if  they  have  it.  They  can  do  it  without  incor- 
poratmg,  with  five  or  ten  millions  of  capital  stock.  They  can  do  it  with 
fifty  or  one  hundred  thousand  dollars,  or  two  hundred  thousand  dollars 
of  capital  stock,  as  well  as  ten  million.  But  that  does  not  suit  the  game. 
That  means  to  pay.  Then  they  will  have  to  represent  their  capital 
stock.  But  that  is  not  their  game.  When  they  have  represented  every 
share  of  stock  for  about  what  it  is  worth  in  property,  or  in  a  mine  for 
the  purpose  of  development,  why,  the  ho9tlers  aud  tlie  chambermaids 
cannot  buy  that  stock.  They  cannot  |)ay  a  hundre<l  dollars  a  share  for 
five  or  ten  shares  of  the  stock.  No;  it  must  be  watered.  It  must  be 
thinned  out,  so  that  there  can  be  a  raid  made  on  the  chambermaids;  a 
raid  made  on  the  hostlers;  a  raid  made  upon  the  lawyers;  and  a  raid 
made  on  these  good  old  honest  grangers;  a  raid  on  the  preachers;  and  a 
raid  on  everybody.  That  is  the  true  iuwardness  of  this  little  business  of 
watering  capital  stock  and  floating  shares  in  such  enormous  sums  of 
money.  It  naa  been  well  said  by  one  of  the  San  Francisco  newspapers, 
that  it  is  to  make  a  raid  on  the  savings  banl^s.  Now,  sir,  it  will  cripple 
and  discourage  no  legitimate  enterprise,  because  legitimate  enterprises 
can  be  represented  by  men  and  by  money.  There  is  no  use  in  their 
having  paper  for  any  legitimate  purpose.  There  must  be  a  diabolical 
scheme  to  rob  the  community  put  up,  and  it  can  be  done  by  this  means, 
and  not  otherwise. 

.  Mb.  REUDY.  You  think  that  these  corporations  are  put  up  for  a 
swindle  on  the  public  Then  according  to  this  section  the  State  is  per- 
fectly willing  to  allow  the  swindle  to  go  on  if  the  State  has  a  dividend. 
The  State  wants  part  of  the  stealing. 

Mr.  terry.    Just  as  they  license  gambling. 

Mr.  REYNOLDS.  No,  sir;  it  is  not  for  the  purpose  of  licensing 
them,  but  it  is  for  the  purpose  of  prohibiting  and  preventing  them,  and  I 
can  tell  you  how.  I  will  have  to  describe  just  for  a  moment  the  manqer 
in  which  these  schemes  are  put  up  in  San  Francisco.  Gentlemen  have 
been  telling  that  they  come  from  the  mountains.  I  come  from  the 
mountains  too,  and  have  lived  about  as  long  in  the  mountains  as  any 
gentleman  on  this  floor,  and  I  know  how  the  thing  is  done.  A  number 
of  curbstone  brokers — and  perhaps,  curbstone  brokers  that  have  lost  all 
their  money  in  some  speculation — they  put  up  a  scheme,  get  a  parcel 
of  them  tegether,  and  incorporate.  How  do  they  incorporate  7  They 
select  some  good  business  man,  some  merchant,  with  whom  one  of  them 
has  had  a  personal  acquaintance.  In  better  days  he  may  have  bought 
a  bill  of  goods  of  him.  He  goes  to  him  and  tells  him  a  fine  stoi^,  aud 
finally  tells  him :  We  want  to  put  you  in  as  one  of  the  corporators. 
They  go  and  print  their  stock  on  credit.  They  struggle  around  and 
raise  the  fifteen  dollars  necessary  to  pay  the  officers'  fees  for  filing  the 
certificate.  By  and  by  when  the  printer  wants  bis  pay  they  go  and  strike 
this  gentleman  whom  they  have  put  in  as  one  of  the  corporators  for 
fifty  dollars,  or  one  hundred  dollars,  for  the  expense  of  printing  their  stock 
and  for  office  rent,  where  they  have  out  their  sign  and  commence 
selling  this  stock,  and  so  they  ring  in  one  after  another.  This  is  the 
kind  of  corporation  that  we  desire  to  discourage.  Now,  if  they  have  to 
pay  one  hundred  dollars  down,  instead  of  fifteen,  tliey  could  not  incor- 
porate at  all,  because  they  oould  not  get  this  gentleman  whom  they 
aiterwards  strike  to  put  up  for  one  hundred  dollars  to  begin  with — not  a 
bit  of  it.  Now,  a  gentleman  has  just  handed  me  one  of  these  cer- 
tificates as  an  example,  and  it  is  stated  to  me  as  a  foot — "capital  stock, 
one  hundred  thousand  dollars."  This  is  an  old  one ;  they  do  things 
better  now,  they  make  it  ten  million  dollars.  This  one  hundred  thou- 
sand dollars  they  sell,  and  it  is  just  such  a  scheme  as  I  have  described 
you,  there  never  was  a  scratch  in  the  ground,  and  there  never  was  a 
claim  staked  off. 

Mb.  AYERS.    What  company? 

Mr.  REYNOLDS.  This  is  only  one  of  hundreds  and  hundreds  of 
them.  The  newspapers  give  you  every  morning  two  or  three  of  these 
things  that  are  started,  and  there  is  not  a  dollar,  or  a  mine,  or  anything 
at  all.  You  say  that  people  have  no  business  to  invest  their  money  in 
that  kind  of  a  swindle. 

Mb.  REDDY.  How  many  swindles  do  you  know  in  connection  with 
irrigating  companies?  ^ 

Mr.  REYNOLDS.  I  am  not  in  the  watering  business.  I  am  in  favor 
of  squeezing  the  water  out  of  them. 

Mb.  REDDY.  How  many  swindles  are  there  among  the  companies 
formed  for  swamp  land  reclamation? 


Mr.  REYNOLDS.  All  that  catechism  is  aside  from  this  argument. 
This  committee  well  know  that  this  is  a  blow  at  the  wildcat  schemes  put 
up  in  California  street. 

Mr.  GREGG.    Cannot  these  corporations  be  formed  out  of  the  State? 

Mb.  REYNOLDS.  They  can  be  formed  elsewhere,  but  not  here. 
There  is  a  law  on  the  statute  books  that  no  foreign  corporation  shall 
enjoy  any  of  the  privileges  of  the  law  of  this  State  concerning  ooipora- 
tious,  without  first  complying  with  the  law  relating  to  domestic  corpo- 
rations. Now,  sir,  there  is  scarcely  a  corporation  on  the  Pacific  Coast 
that  is  not  incorporated  in  San  Francisco.  There  is  a  reason  for  this. 
What  is  the  reason?  Why  do  they  come  to  San  Francisco?  Because 
San  Francisco  is  the  field  for  them  to  pluck.  It  is  their  harvest  field. 
It  is  the  place  where  they  must  go  in  order  that  they  can  get  hold  of 
that  great  community  of  three  hundred  thousand  people,  and  through 
them  the  other  six  hundred  thousand  people  of  the  Pacific  Coast  Talk 
about  incorporating  a  mine  in  Inyo  County,  or  in  El  Dorado  County, 
and  then  uudertalgng  to  float  it  on  the  stock  market  in  San  Franciscol 
Why,  you  never  would  hear  of  it.  The  result  is,  that  where  there  is  a 
legitimate  enterprise  on  foot,  and  they  desire  to  incorporate  in  San  Fran- 
cisco, they  will  incorporate  there,  and  they  will  pay  this  one  hundred 
dollars  fee  for  doing  so,  if  there  is  anything  in  their  business.  But  if  it 
is  a  wildcat  scheme,  and  there  is  nothing  in  it,  and  they  have  got  to  put 
up  one  hundred  dollars  before  they  can  start,  it  never  will  be  put  up. 
So  that  there  is  never  going  to  be  any  harm  done  to  legitimate  enter- 
prises. It  is  easy  to  see  that,  because  nineteen  twentieths  of  the  incor- 
porations of  the  Pacific  Coast  are  filed  in  San  Francisco,  there  must  be 
some  good  reason  for  it.  I  tell  you,  it  commends  itself  to  the  intelli- 
gence of  every  member  of  this  committee,  that  if  there  is  a  good  reason 
fur  it,  and  if  the  company  desire  to  incorporate  a  legitimate  enterprise,  a 
hundred  dollar  fee,  or  a  two  hundred,  or  a  three  hundred  dollar  fee,  fur 
that  matter,  would  never  discourage  them.  But  I  tell  you  I  know 
whereof  I  speak,  when  I  say  that  two  or  three  hundred  dollara,  or  one 
hundred  dollars,  will  discourage  the  best  part  of  these  wonderful  corpo- 
rations which  you  read  about  in  the  newspapers  that  are  constantly 
being  filed  on  the  list  in  the  office  of  the  Secretary  of  State. 

8PRK0H   OF   UR.    KLKINR. 

Mb.  KLEINE.  Mr.  Chairman:  I  have  heard  considerable  about 
mines  here  among  gentlemen,  and  about  wildcats,  and  about  swindling. 
The  gentleman  that  just  sat  down,  he  exhibited  a  certificate.  I  have 
no  doubt  that  is  the  way  he  lost  all  his  money.  Well,  Mr.  Chairman,  I 
have  heard  considerable  about  the  cause  of  the  many  men  that  have 
committed  suicides  about  mining  stocks,  but  not  one  of  these  gentlemen 
have  told  us  about  the  blessings  from  these  mines.  I  will  tell  you,  gen- 
tlemen, some  of  the  blessings  now,  some  of  the  benefits  which  the  Coin- 
stock  has  produce4  upon  the  State  of  California  and  Nevada.  In  the 
first  place,  I  kuow  whereof  I  speak.  I  lived  on  the  Comstock  eleven 
years,.and  I  know  sometliing  about  it  The  Comstock  pa^s  up  over  one 
hundred  and  seven  millions  in  dividends.  The  mines  m  the  State  of 
Nevada  employ  over  twenty  thousand  men ;  they  support  their  families; 
men,  women,  and  children,  depending  on  the  mines;  and  do  they  work 
for  a  dollar  a  day?  No,  sirl  They  get 'four  dollars  a  day  for  ei{;ht 
houra'  work — thanks  to  the  Miners'  Union  for  that  In  Virginia  City 
alone  we  have  about  twenty  or  twenty-five  great  mines — wnat  I  call 
mines— that  have  produced — and  every  man  has  been  buying  mines. 
And  these  gentlemen  who  are  members  of  this  Convention  are  crying 
against  these  mines;  why?  I  tell  you  why.  They  have  been  the 
victims.  They  have  dealt  in  mining  stocks  and  Ihey  have  lost  their 
money,  and  they  are  cursing  the  mines.  They  bought  mining  stocks 
with  the  intention  of  getting  the  best  of  these  men  and  these  men  got 
the  best  of  them,  and  now  they  are  cursing  them. 

Now  you  cut  away  the  minmg  interest  in  this  State  and  I  tell  you  it 
is  only  to  help  the  Mongolian  to  stay.  And  I  predict  that  property  on 
California,  Pine,  and  Montgomery  streets,  and  all  property  in  San  Fran- 
cisco, will  depreciate  fifty  per  cent,  and  the  Chinamen  would  occupy 
that  part  of  the  city,  and  the  City  of  San  Francisco  would  pray  for  the 
stock  board  again.  I  am  no  stock  gambler;  I  am  a  working  man.  I 
work  with  my  hands  and  I  intend  to  do  so  as  long  as  I  live.  I  have 
done  it  and  I  expect  to  do  it  till  my  life  has  an  end.  But  I  say  mining 
stocks  and  mines  in  this  State  are  a  blessing  to  the  country. 

Now  I  know— I  heard  a  gentleman  say — a  great  many  blow  their 
brains  out.  Gentlemen,  I  know  business  men  sometimes  blow  their 
brains  out.  nie  man  that  would  blow  his.brains  out  because  be  loses  a 
little  money  in  mining  stocks,  that  same  man  will  blow  his  brains  out 
when  he  loses  in  business  or  anything  else.  I  say  that  a  man  that  will 
blow  his  brains  out  because  he  loses  money,  I  don't  think  that  man  is  of 
sound  mind. 

Now,  gentleman,  as  I  have  said,  remember  that  there  are  between 
twenty-five  thousand  and  thirty  thousand  families  depending  upon  the 
mining  interest  of  Nevada,  and  if  you  put  this  down,  you  put  down 
the  best  intorest  in  the  State.  There  are  many  men  that  go  down  to  the 
stock  market  to  buy  stocks.  For  what  pursose?  For  the  purpose  of  get- 
ting the  best  of  these  men.  And  some  men  are  so  foolish.  They  buy 
this  mining  stock — they  never  will  use  their  judgment  as  they  use  it  in 
other  business,  but  they  will  buy  the  very  lowest  wildcat  stock,  and 
they  are  so  foolish  they  never  will  buy  real  good  stock,  where  they 
expect  to  develop  ore.    They  always  buy  up  some  old  wildcat 

Now,  gentlemen,  I  ask  you,  in  the  name  of  common  sense,  what  is  a 
wildcat?  [Laughter.]  I  remember  eight  years  ago — I  recollect  the 
California  mine  and  the  Consolidated  Virginia  mine  was  a  wildcat  So 
it  was.  They  had  nothing  in  there,  and  it  was  sold  for  one  dollar  and 
fifty  cents  a  share.    Well,  it  was  considered  a  wildcat.    What  did  it 

grove  to  be?  It  proved  to  be  a  mine — the  richest  mine  that  ever  was 
iscovered.  They  paid  over  fifty  million  dollars  to  its  shareholders. 
What  did  they  do?  When  they  went  down  to  prospect  thaf  mine  they 
could  not  prospect  that  mine  except  it  was  aft  incorporated  company. 
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for  privste  individuals  could  never  have  developed  the  Comstock  lode. 
You  must  remember  that  there  is  a  difference  between  a  silver  mine 
and  a  gold  mine  in  California.  These  mines  in  San  Francisco  cost 
millions  and  millions  of  dollars;  it  costs  millions  of  dollars  to  sink  a 
shaft.  It  costs  millions  of  dollars  to  erect  the  machinery,  and  therefore 
it  requires  assessments  in  order  to  develop  these  mines;  and  I  say  that 
the  man  that  finds  fault  with  them,  all  be  has  to  do  is  to  let  him  stay 
away  from  them.  No  man  compels  you  to  buy  mining  stock  if  you 
don't  see  fit  to  do  so.  Therefore  let  us  go  tor  the  land  grabbers  I 
[Laughter.]  liet  us  go  for  these  men  that  hold  five  or  six  hundred 
thousand  acres  of  land.  They  pay  no  taxes.  Go  for  them,  and  then 
you  will  have  accomplished  everything.  And  I  say  to  you  delegates 
from  San  Francisco,  if  yon  want  to  make  yourselves  conspicuous,  go 
for  those  men,  and  not  make  people  befieve  that  you  want  to  do  some- 
thing by  going  for  the  mining  interest.  No,  you  won't  do  iti  Not  a 
bit  of  it. 

Let  mining  proepecting  go  on,  and  not  discourage  it,  and  encourage  it 
all  you  can.  But  I  say  these  mines,  or  this  wildcat  stock — which  some 
of  the  gentlemen  declare  wildcat  stock — I  warn  you  keep  out  of  thera ; 
don't  buy  them.  I  know  that  men  want  to  buy  them  if  they  think 
they  can'double  their  money  on  them.  That  is  what  all  these  men  are 
aOer  that  purchase  mining  stocks.  Now,  gentlemen,  for  my  own  part  I 
am  not  a  mining  stock  gambler,  although  I  purchase  mining  stock 
once  in  awhile — 1  always  use  my  judgment.  I  never  purchase  wild- 
cat stock.     [Laughter.] 

Ml.  McFABLAND.  I  would  like  to  ask  the  gentleman  what  stock 
to  buy? 

Mb.  KLEINE.  Yes,  I  will  tell  you  what  to  buy  if  you  want  to  make 
money.  You  buy  the  stock  when  it  is  low  and  sell  them  when  they  go 
up,  and  when  you  purchase,  then  don't  you  buy  them  on  a  margin. 
[Laughter.] 

SKHABES   or   Ma.   BARBT. 

Mb.  BARRY.  Mr.  Chairman:  It  seems  to  me  that  this  section  should 
be  stricken  out.  I  believe  that  the  only  reason  the  committee  had  was 
that  they  aimed  to  strike  at  a  groat  evil — that  of  dealing  in  the  class  of 
mines  to  which  the  gentleman  from  San  Francisco,  Mr.  Reynolds,  has 
referred,  and  which,  perhaps,  the  gentleman  himself  has  dealt  in.  But 
it  has  nothing  whatever  to  do  with  the  honest  legitimate  mining  of  this 
State.  It  has  nothing  to  do  with  the  incorporations  and  (hose  that  form 
incorporations  for  the  purpose  of  developint;  the  resources  of  the  State ; 
not  for  the  purpose  of  taking  the  money  from  the  chambermaids  and 
those  who  are  in  the  humblest  walks  of  life;  those  who  may  be  hostlers. 
But  this  section  aims  a  direct  blow  at  the  legitimate  mining  interests  of 
this  State,  and  if  not  a  death  blow,  certainly  one  that  would  work  a 
serious  injury,  if  not  an  irreparable  one.  In  every  mining  county  in  this 
State  raining  corporations  are  formed  for  the  purpose  of  developing  the 
hidden  resources  of  the  hillsl     It  requires  a  large  expenditure  of  money, 

i'n  many  instances  hundreds  of  thousands  of  dollars,  to  develop  a  mine, 
u  many  instances  they  prove  ve»y  valuable,  not  only  to  those  who  are 
interested,  but  to  the  county  and  the  State  at  large.  It  has  been  admitted 
that  these  mining  interests  are  of  great  benefit  to  the  State.  There  is 
no  man  who  is  aware  of  the  great  good  that  is  done  in  legitimate  min- 
ing enterprises  but  who  would  admit  that  to  incorporate  this  section  into 
the  Constitution  of  this  State  would  be  dealing  a  very  serious  blow,  to 
say  the  least  of  it,  to  legitimate  mining.  It  would  arrest  the  golden 
stream  which  is  flowing  continuously  into  the  lap  of  commerce,  which 
has  helped  to  build  up  the  State  and  make  it  the  pride  and  admiration 
of  every  Califomian.  How  can  any  man  wish  to  destroy  this  interest 
for  the  sake  of  reaching  the  evil  which  the  gentleman  from  San  Fran 
Cisco  has  pointed  out,  and  which  we  M  admit  to  exist?  But  I  say  that 
the  result  desired  will  not  be  accomplished  by  this  section.  These  men 
who  form  these  companies  for  the  ostensible  purpose  of  developing  mines 
in  Nevada,  when  it  is  really  only  a  mine  upon  paper,  will  not  be  arrested 
in  their  work  by  this  section.  They  will  still  continue  to  incorporate 
because  they  are  able  to  pay  the  amount  required  by  this  section,  because 
they  know  that  they  can  fleece  those  who  may  be  gulled  by  their  opera- 
tions. If  we  would  encourage  this  great'  industry,  if  we  would  not 
thwart  the  honest  purposes  of  miners  to  help  themselves  and  to  build 
up  the  mining  resources  of  the  county  in  which  they  incorporate,  and 
in  which  the^  do  their  business,  to  the  benefit  of  the  whole  State,  then 
I  say  that  this  section  should  be  stricken  out. 

It  would  also  do  injury  in  other  cases.  There  may  be  corporations 
formed  for  manufacturing  purposes,  and  foi'  many  other  classes  of  busi- 
ness which  would  be  discouraged,  and  in  many  cases  they  would  be 
wholly  prevented  from  forming  themselves  into  corporations,  for  not 
only  their  own  {pod,  but  for  the  interest  of  the  people.  I  trust  that  the 
good  sense  of  this  committee  will  determine  that  this  section  would  do 
more  harm  than  it  would  do  good;  that  it  would  strike  a  very  serious 
blow  at  our  legitimate  euterprises.  If  these  gentlemen  desire  to  correct 
a  great  evil,  and  I  must  say  that  we  are  all  with  them  in  that,  let  them 
adopt  another  mode.  Let  them  provide  another  section  to  strike  at 
these  great  evils,  and  I  say  that  we  from  the  mountains  and  from  the 
interior  generally,  will  be  with  them  heart  and  soul. 

BR1I1KK8   OF   HB.    LABKIM. 

Mb.  LARKIN.  Mr.  Chairman:  I  would  like  to  see  this  discussion 
closed.  But  these  gentlemen  seem  to  desire  a.  direct  tax  to  be  raised 
upon  incorporations  to  be  formed  in  the  future.  Under  the  last  clause 
ot  section  eight,  the  Legislature  may  impose  any  license  or  other  tax 
on  persons  or  corporations  owning  or  using  franchises  or  corporate 
privileges.  Under  that  provision  the  twenty  thousand  corporations 
may  be  licensed,  and  should  be  licensed.  In  that  way  a  revenue  ran 
be  obtained,  and  those  corporations  holding  property  and  not  doing 
business  may  be  compelled  to  disincorporate.  'There  should  be  a  license 
of  that  class  of  corporations  to  show  whether  they  have  any  vitality, 
and  if  they  do  not  pay  their  license  they  should  be  wiped  out.    But 


this  proposition  is  only  for  a  direct  tax  upon  incorporations  filed  in  the 
future.  This  is  not  the  way  to  arrive  at  this  question.  I  desire  to 
license  all  corporations  doing  business  in  this  State.  It  makes  no  differ- 
ence whether  they  are  incorporated  under  the  laws  of  this  State  or  not. 
I  think  that  the  section  should  be  stricken  out,  and  allow  the  Legisla- 
ture to  license  all  corporations  incorporated  under  the  laws  of  the 
State,  or  doing  business  in  the  State.  I  think  that  would  be  much 
better. 

Mr.  LAMPSON.  Mr.  Chairman:  I  am  in  favor  of  striking  out  the 
section,  but  I  think  there  has  been  sufficient  discussion,  and  therefore  I 
move  the  previous  question.  ' 

The  main  question  was  ordered. 

The  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  sec- 
tion seven. 

The  motion  prevailed. 

LICKKSIS. 

The  chairman.    The  Secretary  will  read  section  eight 

Thr  SECRETARY  rea<l: 

Sue.  8.  No  license  lax  shall  be  imposed  by  this  State,  or  any  muni- 
cipality thereof,  upon  any  trade,  calling,  occupation,  or  business,  except 
the  manufacture  and  sale  of  wine,  spirituous,  and  malt  liquors,  shows, 
theaters,   menageries,   sleight  of   hand   performances,  exhibitions   fur 

Erofit,  and  such  other  business  and  occupations  of  like  character  as  the 
egislature  may  judge  the  public  peace  or  good  order  may  require  to  be 
under  special  State  or  muuicipal  control.  But  the  Legislature  may  by 
law  impose  any  license,  or  other  tax,  on  persons  or  corporations  owning 
or  using  franchises  or  corporate  privileges. 

Mr.  STUART.    Mr.  Chairman :  I  send  up  an  amendment. 

Tbk  SECRETARY  read: 

"Insert  after  the  word '  liquors,'  in  the  fourth  line,  the  words  'by 
other  than  the  grower  of  the  product  from  which  they,  or  any  of  them, 
are  manufactured.' " 

Mr.  STUART.  Mr.  Chairman:  This  is  only  to  relieve  the  producers 
of  wine,  or  the  growers  of  grapes,  from  being  classified  with  the  retailers, 
and  the  theaters  and  managers  of  other  institutions  to  he  licensed.  I 
think,  sir,  that  it  is  not  proper  that  they  should  be  placed  there.  I 
think  that  our  interest  is  sufficiently  taxed  to  warrant  us  to  claim 
exemption  from  the  ordinary  retail  dealers'  license.  I  therefore  offer 
this  amendment  to  the  section  as  being  only  just  to  ourselves,  and  think 
the  Chairman  will  probably  accept  it  as  an  amendment. 

Mr.  CAPLES.     Mr.  Chairman:  I  move  to  strike  out  section  eight. 

Mr.  AYERS.    I  second  the  motion. 

Mb.  CAPLES.  Mr.  Chairman :  It  is  wholly  unnecessary.  It  is  an 
attempt  to  do  that  which  should  not  be  done  in  a  Constitution.  It  is 
proposed  here  to  do  a  certain  thing,  and  then  it  empowers  the  Legisla- 
ture to  do  it.  It  is  a  species  of  attempt  to  legislate  upon  every  trivial 
matter — matters  that  should  be  left  wholly  to  the  Legislature :  and  the 
section  itself  does  leave  it  to  the  Legislature.  Therefore,  why  put  it  into 
the  Constitution  at  all.  I  do  earnestly  desire  that  it  be  stricken  out. 
There  is  no  necessity  for  the  section  at  all. 

Mr.  freeman.  Mr.  Chairman :  I  hope  that  the  motion  made  by 
the  gentleman  from  Sacramento,  Mr.  Caples,  to  strike  out  this  section, 
will  prevail.  The  matters  treated  of  are  matters  purely  of  legislative 
discretion.  It  ought  not  to  be  expected  that  this  Convention  should 
designate  what  matters  should  be  taxed  in  this  respect.  These  are  not 
fundamental  matters.  These  are  matters  upon  which  the  Legislature 
can  safely  be  trusted.  These  are  matters  upon  which  we  ought  not  to 
provide  by  the  higher  rule  of  the  Constitution.  I  know  that  hilheiHo 
the  policy  of  the  State,  and  of  all  the  States,  has  been,  to  a  great  extent, 
to  provide  a  considerable  portion  of  its  Vevenue  by  licenses  upon  various' 
occupations.  Whether  that  is  a  correct  or  an  incorrect  policjr,  I  think  it 
is  at  least  safe  to  leave  it  as  a  question  of  legislative  discretion,  and  not 
undertake  to  perpetuate  an  error  which  we  may  fall  into  in  this  Con- 
stitution. 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sonoma,  Mr.  Stuart. 

The  amendment  was  rejected. 

Thr  chairman.  The  question  recurs  on  the  motion  of  the  gentle- 
man from  Sacramento,  Mr.  Caples,  to  strike  out  section  eight. 

The  motion  prevailed. 

POLL   TAX. 

Thk  chairman.    The  Secretary  will  read  section  nine. 

Thr  secretary  read : 

Skc.  9.  The  Legislature  shall  provide  for  the  levy  and  collection  of 
an  annual  poll  tax  of  not  less  than  two  dollars,  for  school  purposes,  on 
every  male  inhabitant  of  this  State  over  twenty-one  and  under  sixty 
years  of  age,  except  paupers,  idiots,  insane  persons,  and  Indians  not 
taxed.    Said  tax  shall  be  paid  into  the  State  School  Fund. 

Mr.  McCALLUM.    Mr.  Chainnan :  I  move  to  strike  out  section  nine. 

Mr.  caples.  Mr.  Chairman :  I  wish  to  move  to  amend  the  section 
so  as  to  make  tlie  tax  payable  intothecounty  Hospital  Fund  of  the  county 
in  which  it  is  collected. 

The  chairman.  The  gentleman's  motion  is  not  in  order  at 
present. 

Mr.  EDGERTON.  Mr.  Chairman :  There  was  a  division  in  the  Com- 
mittee on  Revenue  and  Taxation  on  this  section.  I  opposed  it  alto- 
f ether,  with  Mesfsrs.  Dudley,  Overton,  Tully,  and  Turner.  I  see  that 
lajor  Biggs  is  here.  He  offered  it  in  committee,  and  I  call  upon  him 
to  state  to  the  committee  the  reasons  upon  which  he  based  his  support. 

REMARKS   or   MR.   BIOQS. 

Mr.  biggs.  Mr.  Chairman:  I  will  state  in  a  few  words  why  I 
offered  this  amendment  in  the  committee,  and  I  was  very  much  sur- 
prised to  find  a  dissenting  voice  in  the  committee.  I  am  more  surprised 
to  see  gentlemen  on  this  floor  opposing  it  who  have  repeatedly  announced 
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tbat  one  great  cause  of  complaint  against  Mongolian  immleration  was 
tliat  the  Cliinamen  were  no  "benefit  to  the  Stale.  Sir,  when  I  was  electe<l 
to  a  seat  upon  this  floor  1  promiswl  my  constituents  that  I  would  do 
everything  in  my  power  to  get  rid  of  this  Mongolian  element  tbat  is 
here.  Almost  all  of  the  other  gentlemen  came  here  under  similar 
promises,  and  I  am  surprised  to  find  that  they  do  not  want  to  tax  thera 
one  dollar  for  school  purjioscs,  or  for  any  other  purpose.  They  want 
them  to  stay  here  and  live  under  the  protection  of  the  (Joveruincnt,  free. 

Mr.  EDGERTON.  They  have  been  taxed  by  the  Legislature,  always; 
ever  since  the  State  was  organized. 

Ma.  BIGtJS.  We  propose  to  tax  tbcm  in  our  organic  law,  and  we  pro- 
pose U)  do  it  annually,  in  the  sum  of  two  dollars  per  head.  And  I  want 
to  know  if  there  is  a  man  here,  or  a  good  citizen  anywhere  in  the  Slate, 
who  is  not  willing  to  pay  two  dollars  a  year  for  the  common  schools  of 
this  State.  I  want  it  paid  into  the  General  School  Fund  of  the  State. 
And  if  there  is  a  gentleman  here  within  the  sound  of  my  voice  who 
would  not  pay  two  dollars  a  year  to  educate  the  youth  of  this  State,  why 
I  say  he  is  maide  of  ditTerent  material  from  what  I  am.  There  is  no 
road  tax — only  a  poll  tax  of  two  tlollars  on  the  head,  and  that  for  school 
purposes.  Let  gentlemen  think  what  amount  San  Francisco  would 
receive  from  Chinamen  alone.  In  San  Francisco  the  Chinamen  num- 
ber—how many  Mr.  Barbour? 

Mb.  BARBOUR.     About  thirty  thousand — permanent. 

Mb.  biggs.  Yes;  thirty  thousand  permanent,  and  perhaps  ten 
thousand  more  floating.  That  would  make  eighty  thousand  dollars  you 
can  collect  from  the  Cbinanien  alone  in  San  Francisco  for  school  pur- 
poses. I  want  to  tax  every  man  over  twenty-one  and  under  sixty  years 
of  nge,  and  I  want  it  paid  into  the  General  School  Fund.  The  rest  of 
the  ))cople  are  willing  to  pay  this  tax  so  that  we  can  get  it  from  the 
(Miinamen  too.  You  who  are  really  opposed  to  Chinese  immigration 
ought  to  join  me,  and  let  us  tax  thera  in  every  way,  shape,  and  form, 
until  we  get  rid  of  them. 

Mb.  TULLY.  When  we  get  rid  of  them  wo  don't  want  this  in  the 
Constitution. 

Mr.  BIGGS.     First  catch  your  hare. 

Mr.  STUART.  Are  there  any  children  of  Mongolians  that  go  to  the 
schools  ? 

Mr.  biggs.    There  are. 

Mb.  STUART.     The  public  schools? 

Mr.  BIGGS.    I  do  not  know,  but  I  want  to  make  them  pay.    Our 

Erisons  are  filled  with  them,  and  our  hospitals  are  filled  with  them, 
ot  us  do  it.    They  will  not  tax  you.     You  are  too  olil 

Mb.  STUART.  I  am  not  too  old  to  be  taxed,  or  drafted  into  the  army. 
Poos  not  the  gentleman  know  that  there  is  a  law  that  prohibits  the 
Mongolian  children  receiving  any  of  the  benefits  of  our  School  Fund ; 
that  the  negro  and  the  Indian  have  a  right  to  education,  but  that  the 
children  of  the  Mongolian  have  none? 

Mr.  BIGGS.     I  propose  to  tax  them. 

Mr.  STUART.  I)o  you  not  know  that  the  Mongolian  now  pays  his 
tax  more  freely  and  more  punctually  than  the  whit«  man  that  travels 
the  country.  The  gentleman  knows  these  things  and  so  do  those  other 
gentlemen,  and  when  he  comes  to  talk  on  that  subject  I  am  going  to 
have  a  talk  on  it. 

Mr.  biggs.  I  am  not  as  fortunate  as  to  employ  such  help  as  he 
do<>s.  I  employ  the  Anglo-Saxon  race.  I  do  not  employ  one  China- 
man—except a  cook.  [Laughter.]  The  gentlemen  may  laugh.  I 
would  not  give  one  old  fashioned  negro  for  a  dozen  of  them. 

Mr.  STUART.    In  olden  times  I  would  not. 

Mb.  BIGGS.  I  would  tax  every  man  under  sixty  years  of  age,  and  I 
«vanl  to  make  it  a  general  fund. 

BIHABKS   OP    MB.   8UITH. 

Mb.  smith,  of  Fourth  District.  Mr.  Chairman  :  I  hope  this  section 
will  not  be  stricken  out,  as  I  wish  to  introduce  an  amendment  prohibit- 
ing any  poll  tax  or  capitation  tax. 

Mb.  EDGERTON.  That  would  not  be  an  amendment— to  prohibit 
what  the  section  provides  for. 

Mb.  SMITH.  It  seems  to  me  that  this  kind  of  a'taz  should  not  be 
allowed.  Now,  so  far  as  my  experience  and  knowledge  of  collecting 
taxes  of  this  kind  is  concerned,  it  seems  to  me  to  be  one  of  the  most 
fruitful  so\irces  of  swindling,  and  taking  money  by  the  Tax  Collectors. 
There  being  no  assessment  of  poll  taxes,  the  Tax  Collector  can  put  into 
his  pockets  thousands  of  dollars  and  nobody  know  anything  about  it. 
The  idea  that  we  have  established,  s<i  far  as  we  have  gone,  is  to  tax  all 
propertv.  The  idea  is  that  the  poor  man,  who  has  no  proixjrty,  pays  no 
tax.  ite  pays  more  taxes  in  proportion  to  his  ability  than  the  richest 
man  in  the  country.  Taxation  shifts  itself.  Every  man  who  pays  a  tax 
shifts  it  u|)on  somebody  else.  A  tax  is  shifted  from  one  to  the  other 
until  it  goes  down  to  the  bottom,  where  it  can  bo  shifted  no  longer. 
Those  men  who  have  property  shift  it  upon  those  who  rent  property 
fn>in  thcin,  and  it  rests  finally  upon  the  shoulders  of  the  poor  man. 
Tlie  tax  is  taken  from  the  [loor  man  before  he  gets  his  pay.  It  is  taken 
from  the  amount  that  he  earns.  And  then  you  are  going  to  pile  on 
more  taxes  by  taxing  him  for  his  head.  It  is  against  principle;  it  is 
against  policy;  it  is  against  the  theory  of  taxation,  and  I  hope  that  the 
section  will  not  be  stricken  out,  but  that  we  will  amend  it  so  as  to  pro- 
hibit the  tax.  If  we  strike  it  out  the  Legislature  will  have  the  power 
to  levy  a  [lolI  tax.  If  we  say  nothing  about  it  we  give  the  Legislature 
tbat  |)owcr.     I  say  that  it  should  be  prohibited  in  this  section. 

Mr.  EDGERTON.  Mr.  Chairman:  I  voted  against  the  section  in  the 
committee  for  the  reason  that  I  do  not  believe  ifiSa  fit  place  for  it  in 
the  Constitution  of  the  State.  I  think  it  may  be  very  properly  left  to 
the  <lis<!rction  of  the  Legislature,  and  for  the  same  reason  I  shall  vote 
to  strike  it  out  here. 

Mb.  TULLY.  For  the  same  reasons  assigned  by  the  Chairman  of  the 
committee  I  hope  that  it  will  be  stricken  out. 


BKMABKS  OF  MB.  BABBODB. 

Mb.  BARBOUR.  Mr.  Chairman:  I  shall  not  be  content  with  the 
mere  striking  out  of  this  section.  I  want  a  distinct  and  positive  declara- 
tion here  that  this  oppressive  tax,  which  is  not  justifie<l  by  any  proper 
principle  of  taxation  at  all,  that  the  Legislature  shall  be  forever  prohib- 
ited from  im;)o«ing  any  tax  upon  the  poll.  I  propose  to  ofler  a  section 
exactly  the  same  as  it  is  in  the  Ohio  Constitution.  I  believe  it  contains 
the  correct  expression  of  the  doctrine.     It  is  as  follows: 

"  The  levying  of  taxes,  by  the  poll,  is  grievous  and  oppressive:  there- 
fore the  General  Assembly  shall  never  levy  a  poll  tax  for  county  or  Slate 
purposes." 

According  to  all  the  tenor  of  all  the  debates  in  this  Convention,  it  seems 
to  me  that  gentlemen  cannot  consistently  oppose  the  insertion  in  the 
Constitution  of  a  proposition  like  that.  All  nave  contended  that  taxa- 
tion should  be  upon  jin)|)erty,  and  upon  property  alone.  Now,  sir,  has 
a  head  any  value?  I  can  prove  by  the  Sacramento  Record-Union  tbat 
two  thirds  of  the  heads  in  this  Convention  have  no  value.  What  better 
authority  do  you  want  than  that? 

Mb.  BKiGS.     Those  men  pay  no  taxes,  but  they  receive  protection. 

Mb.  BARBOUR.    Is  that  your  principle  of  taxation — protection? 

Mb.  biggs.    Yes. 

Mb.  BARBOUR.  Are  you  in  favor  of  equal  taxation?  The  gentle- 
man declines  to  answer.  It  is  not  equal.  It  does  not  work  equally. 
The  tax  is  made  to  fall — all  taxes  are  made  to  fall — upon  the  laborer. 
It  is  a  demonstrable  fact  that  the  taxation  of  the  country  must  neces- 
sarily fall  upon  the  labor  of  the  country.  All  writers  on  political  econ- 
omy admit  and  state  the  truth  of  that  proposition.  Ultimately  the 
whole  burden  of  taxation  falls  upon  the  laborer.  The  labor  constitut4>s 
the  wealth  of  the  country,  and  pays  the  taxes.  It  is  not  merely  the  man 
who  takes  the  sack  of  corn  up  to  the  counter.  He  is  from  the  producing 
community. 

Mb.  TULLY.    Does  not  the  laborer  escape  taxation  on  that? 

Mb.  BARBOUR.  No.  He  pays  the  tax.  Every  man  who  is  laboring' 
constantly  produces  wealth,  and  he  pays  the  tax.  Now,  you  propose  to 
stick  an  extra  tax  upon  his  poll  and  all  he  has  produced  during  the 
year.  It  is  unjust  and  oppressive,  and  I  hope  the  Convention  will  pot 
be  content  with  striking  it  out,  but  will  put  in  a  positive  declaration  that 
such  a  tax  shall  not  be  levied. 

BXMABKS  OP  MB.  CAPLKS. 

Mb.  (/APLES.  Mr.  Chairman :  I  have  no  objection  to  striking  out 
the  whole  matter  and  leaving  it  to  the  Legislature,  but  if  tbat  is  not 
done  I  shall  certainly  insist  upon  my  amendment.    In  answer  to  the 

fcntleinan  from  San  Francisco,  Mr.  Barbour,  I  have  something  to  say.  I 
o  not  know  how  I  can  illustrate  better  than  to  give  a  little  of  my  own 
experience.  I,  Mr.  Chairman,  have  been  a  large  employer  for  the  last 
twenty-nine  years;  have  had  in  my  employ  thousands  of  men;  and  I 
make  the  assertion  here  that  ninety-five  per  cent.,  or  more  than  ninety- 
five  per  cent,  of  the  men  that  I  have  had  in  my  employ,  spent  their  mone/ 
as  fast  as  they  earned  it — it  goes  to  the  saloons;  this  is  true  as  regards 
seventy-five  per  cent.  I  have  often,  actuated  by  a  feeling  of  charity, 
remonstrated,  more  particularly  with  men  advanced  in  years,  who  were 
in  my  service,  on  the  folly  of  abusing  themselves  in  that  way,  and  have 
reasoned  with  them  in  this  way  :  "  Now,"  said  I,  "  you  are  getting  old, 
and  after  awhile  you  will  be  sick  and  unable  to  work,  and  you  will 
come  to  want."  "No,  no,  by  no  means;  there  is  a  county  hospital. 
No  danger  of  us  coming  to  want,  there  is  a  county  hospital  provided 
for  Us."  Now,  I  ask,  in  all  common  reasou,  if  those  men  live  and 
squander  their  money  in  this  way,  should  they  not  be  compelled  to 
contribute  a  little  mite  to  the  comnon  fund,  I  do  not  say  to  the  School 
Fund,  but  to  the  County  Hospital  Fund,  to  provide  them  with  the  refuge 
that  they  rely  upon,  when  you  tax  every  economical,  industrious  man 
upon  everything  he  acquires  from  his  earnings?  I  say  that  the  proposi- 
tion is  founded  in  wisdom,  in  justice,  in  equity,  and  that  no  man  can 
complain.  Therefore,  if  the  motion  to  strike  out  fails,  I  shall  insist 
upon  my  amendment. 

BKMABKS   OF    MB.   OBACB. 

Mb.  grace.  Mr.  Chairman :  The  argument  of  the  gentleman  from 
Sacramento,  Mr.  Caples,  is  a  strange  one.  Just  suppose  that  the  laboring 
class  of  this  State;  the  men  that  do  the  work;  the  producers;  the  men 
tbat  pack  the  ho<l,  that  plow  the  sod ;  supposing  that  they  never  save  a 
red  cent— and  I  recognize  the  fact  that  they  don't  save  a  great  deal — is 
there  any  justice,  any  logic,  any  reason  to  be  given  why  the  State  should 
say :  "  These  boys  are  going  to  work  for  a  week,  and  they  will  be  dis- 
charged as  soon  as  they  are  through.  Now,  we  can  steal  two,  or  three, 
or  fourdollars  from  them.  This  Statecan  catch  them  now,  and  take  the 
money  out  of  their  wages  before  they  are  paid.  It  is  not  right  to  take 
it,  but  then  they  give  it  to  the  saloons,  and  we  only  take  it  for  a  hospital 
fund.  They  can  die  in  the  poorhouse."  This  is  a  brilliant  idea  to  bring 
here  before  an  intelligent  body  of  men.  I  tell  you  that  the  comforts  are 
not  very  great  in  a  poorhouse.  I  tell  you  that  the  working  menthat 
produce  all  the  wealth  of  the  world  have  little  themselves,  and  it  is  rob- 
bery to  impose  a  poll  tax  upon  them.  I  have  seen  the  injustice  of  it.  I 
have  felt  it.  I  have  been  a  tramp.  I  have  tramped  through  fourteen 
States  of  the  Union,  all  the  Territories,  and  elsewhere.  I  have  traveled 
fifteen  hundred  miles  in  a  line,  working  at  almost  everything.  I  am  a 
carpenter.  I  have  packed  my  tools  upon  my  shoulder  through  every 
street  in  San  Francisco.  I  can  shove  a  jack  plane,  and  I  can  come  and 
talk  constitutional  law  with  the  lawyers.  [Laughter.]  I  say  that  the 
man  who  has  no  property  ought  not  to  pay  taxe.s,  and  I  am  opposed  to 
this  section,  and  hope  that  it  will  be  stricken  out  and  Mr.  Barbour's 
amendment  put  in. 

BBMABKS   OP    MB.   OBKOa. 

Mb.  GREGG.  Mr.  Chairman :  My  friend  Mr.  Barbour  is  just  begin- 
ning to  get  his  eyes  open.     I  used,  the  other  day,  the  Very  argument 
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which  he  \x3ea  now,  that  the  poor  man  han  to  pay  the  taxes.  It  results 
in  that.  I  am  opposed  to  this  section.  I  am  opposed  to  levying  any 
fiolltax.  Apoll  tax  is  au  odiogs  thing.  It  is  odious  because  it  is  Icvietl 
indiscriminately  against  those  who  are  able  to  pay  and  those  who  are 
not.  I  would  like  to  see  the  scheme  of  my  friend  Barbour  carried  odt 
even  where  this  tax  is  collected.  The  poll  tax  man  puts  a  large  quantity 
of  it  into  his  pocket.  The  public  never  get  the  wnefit  of  it.  I  hope 
there  will  be  an  absolute  prohibition  against  any  poll  tax  whatever,  for 
when  the  farmer  pays  the  property  tax  he  will  see  where  the  money 
goes. 

EKMABKS  OF  MB.  WTATT. 

Mb.  WTATT.  Mr.  Chairman:  I  hope  that  the  section  will  be  stricken 
out,  and  the  amendment  of  Mr.  Barbour  adopted.  A  man  who  has 
nothing  ^ys  plenty  of  tax  in  the  exactions  that  are  made  upon  him  for 
living.  The  man  who  has  nothing  but  his  head  to  protect,  gives  more 
protection  to  the  community,  in  my  view,  than  any  other  man  in  the 
community,as  regards  his  relationship  to  the  community  in  his  individ- 
iial  capacity.  What  would  the  property  in  this  State  be  worth  if  it  was 
ni)t  for  the  two  or  three  hundred  thousand  men  who  arc  comparatively 
propertylesst  Who  could  defend  you  in  war  or  make  you  strong  in 
peace?  Who  can  carry  Corward  the  great  works  that  are  necesiwiy  to  be 
carried  forward  in  order  to  maintain  the  State  in  all  its  relationsnips  to 
itself  and  to  society,  but  this  vast  army  of  men  who  own  comparatively 
i»n  property?  They  are  a  security  to  j^ou  who  do  own  the  projierly. 
They  are  tlie  men  who  make  proiwrly  valuable  to  you,  and  without  them 
you  could  not  own  property.  You  could  not  stand  here  as  a  little  hand- 
ful of  capitalists  and  land  owners.  In  connection  with  owning  these 
fields,  you  have  also  to  bring  with  you  the  laboring  man,  the  poor  man — 
he  who  fills  up  society;  he  who  is  the  array;  he  who  is  that  substratum 
upon  which  society  is  founded,  rests,  and  exists.  His  presence  alone  is 
worth  more  than  the  presence  of  anybo<ly  else,  as  compared  with  his 
relationship  to  the  State.  Therefore  I  am'  in  favor  of  striking  out  the 
Bw'tion,  as  reported  by  the  committee,  and  inserting  the  one  proposed 
by  Mr.  Barbour. 

'Mr.  WICKE8.  Mr.  Chairman:  I  am  in  favor  of  striking  out  this 
sertion.  I  will  not  say  that  it  is  not  right  to  impose  a  poll  tax,  but  I 
think  it  is  impolitic  If  I  was  a  tramp  I  would  take  some  pride  in  say- 
ing that  I  had  done  something  to  the  support  of  the  (lovernment,  hut  I 
think  a  poll  tax  is  impolitic;  therefore,  I  am  in  favor  of  inserting  a 
provision  that  would  prohibit  one.  I  am,  of  course,  intereste<I  in  the 
support  of  education.  I  believe  that  I  can  appreciate  the  benefits  of 
the  common  school  system,  but  I  am  in  favor  of  levying  the  tax  for 
the  support  of  the  common  schools  upon  property,  and  upon  that  alone. 
In  that  way  we  will  have  a  sure  foundation. 

Mb.  BARBOUR.  Mr.  Chairman  :  I  rise  for  the  purpose  of  inquiring 
what  will  be  the  effect  of  striking  out  the  section. 

Tub  chairman.  The  question  is  on  the  motion  to  strike  out  sec- 
tion nine. 

The  motion  prevailed. 

Mr.  B.\RB0UB.     Mr.  Chairman  :  I  offer  this  in  place  of  section  nine. 

The  chairman.  It  can  be  offered  afterwards.  The  Secretary  will 
rend  section  ten. 

gUSPBNSION  or  TAXATIOII. 

Thk  SECRETARY  read: 

S«c.  10.  The  power  of  taxation  shall  never  be  surrendered  or  sus- 
pended by  any  grant  or  contract  to  which  the  State  shall  be  a  party. 

Thi  chairman.  If  there  be  n«  amendment  to  section  ten  the  Sec- 
retary will  read  section  eleven. 

TAXES    BT   IKSTlLLHRMTg. 

The  secretary  reod : 

Src.  II.  The  Legislature  shall  provide  by  law  for  the  payment  of  all 
taxes  on  real  property  by  installments. 

Mr.  McCALLUM.  Mr.  Chairman:  I  move  to  strike  out  section 
eleven. 

Mb.  EDGERTON.    I  have  no  objection  to  that  section. 

Mr.  AYERS.    I  have  a  strong  objection  to  striking  that  out. 

Mb.  BIGOS.  Mr.  Chainnan:  I  would  like  to  state  why  that  was 
inserted.  I  will  state  that  the. reason  for  it  was  simply  this:  This  is  a 
tw<if»ld  pro(>osition.  It  is  well  known  that  by  the  present  system,  at 
the  first  of  the  year  we  pay  into  the  State  and  county  treasuries  about 
fifteen  million  dollars.  That  money  is  collected  up  and  not  disbursed 
f.ir  twelve  months.  The  object  of  this  section  is  to  keep  the  money  in 
circulation.  Let  the  Legislature  provide  that  half  can  be  paid  on  the 
first  of  January  and  half  on  the  finst  of  July.  It  would  be  a  benrtit  to 
every  person  that  owes  a  dollar.  They  could  have  the  privilege  of  pay- 
inir  all  at  once,  or  they  can  pay  half  each  time,  in  some  manner  to  be 
preaeribed  by  the.  Legislature. 

Me.  W.\LKER,  of  Tuolumne.  If  the  money  is  not  used,  why  not 
make  it  all  the  first  of  July? 

Me.  BIGGS.  Because  we  must  have  some.  The  object  is  that  a  man 
can  pay  one  installment  on  the  first  of  January,  and  another  on  the 
first  of  July.  1  am  no  stickler  for  it  jiersonally,  but  I  favor  it  at  the 
suggestion  of  a  great  number  of  persons.  Instead  of  this  large  amount 
of  money  being  hoarded  up  in  ihe  treasury,  it  gives  the  taxpayer  the 
use  of  it.  Nobody  is  benefited  by  it  in  the^ treasury.  I  think  it  would 
be  a  good  thing. 

RKUABKS   OP    HE.    AVKBS. 

Mr.  AYERS.  Mr.  Chairman:  As  I  introduced  the  proposition, 
which  was  referred  to  the  Committee  on  Revenue  and  Taxation,  on 
which  this  section  is  founded,  I  deem  it  but  right  to  say  that  I  consider 
this  as  important  a  section  as  could  be  adopted  in  this  Constitution.  As 
Mr.  Biggs  has  very  justly  said,  it  will  keep  in  circulation  the  tax  money 
of  this  State  and  allow  it  to  remain  with  the  people  instead  of  bemg  locked 
up  altogether  at  one  season  of  the  year.    It  is  cramping  business  and 


creating  commercial  difficulties  which  should  not  occur.  The  custom  of 
collecting  taxes  in  installments  prevails  in  a  number  of  the  countries  of 
Europe.  In  France  it  has  proved  a  very  successful  system.  There,  at 
least  in  Paris,  they  are  divided  into  twelve  parts.  These  parts  are  rep- 
resented by  coupons  ond  can  be  paid  monthly.  The  result  of  that  sys- 
tem is  that  the  money  is  constantly  flowing  in  and  flowing  out  to  the 
relief  of  the  finances  of  the  State.  We  have  found  by  experience 
that  at  that  season  of  the  year  when  the  taxes  are  collected,  that  a  vast 
amount  of  money  is  withdrawn  from  circulation  and  locked  up  in  the 
county  and  State  treasuries,  and  that  it  is  almost  impossible  to  find 
enough  money  to  carry  on  the  ordinary  business;  and,  further  than 
this,  if  even  this  were  a  fictitious  case,  if  even  it  were  a  fiction  that 
money  was  scarce,  lenders  take  the  advantage  of  the  withdrawal  of  this 
money  for  taxes  for  the  purpose  of  imposing  more  usurious  conditions 
ufion  business  borrowers. 

Now  I  assert,  and  I  believe,  that  if  the  Legislature,  under  this  author- 
ity, shall  enact  a  judicious  mode  of  collecting  the  taxes  by  installments 
that  it  will  prove  a  relief  to  the  business  people  throughout  this  State, 
and  that  it  will  be  a  measure  for  which  the  people  will  thank  us. 

BBHABKS  OF   UB.   WEST. 

Mr.  west.  Mr.  Chairman:  I  hope  this  section  will  be  retained.  I 
know,  sir,  that  in  the  State  of  Pennsylvania  a  system  of  this  kind  has 
been  in  vogue  for  years.  It  has  worked  well.  It  has  left  o  very  large 
amount  of  money,  in  the  nggrej^te,  in  the  hands  of  the  people.  The 
money  has  been  paid  into  the  different  treasuries  of  the  State,  as  it  has 
been  needed.  Now,  we  all  know,  as  has  been  very  well  expressed  by  my 
colleague,  Mr.  Ayers,  that  the  first  of  January,  the  time  when  our  taxes 
become  delinquent,  is  a  very  cramped  time.  "Under  our  present  system 
every  one  wants  money  to  pay  taxes  at  the  same  time,  and  that  fact  is 
taken  advantage  of.  That  money,  or  the  greater  portion  of  it,  lies  idle 
for  the  greater  part  of  the  year.  I  do  believe  that  the  Legislature  could 
provide  for  a  semi-annual  system  of  taxation  on  real  property  by  install- 
ments, which  would  be  a  vast  advantage  to  the  taxpayers  of  tliis  State, 
and  the  businessof  the  State  would  not  suffer  thereby.  I  hope  that  this 
section  will  be  retained,  and  that  the  business  and  producing  portions  of 
this  State  will  have  the  benefit  of  one  half  of  the  taxes  for  a  half  year  at 
least. 

Mb.  IIUESTIS.  Mr.  Chairman:  I  believe  that  the  principles  involved 
in  this  section  are  correet,  and,  out  of  respect  to  public  opinion  in  my 
section  of  the  country,  I  hope  the  section  will  not  be  stricken  out 

brmabes  op  ub.  caples. 
Mb.  caples.  Mr.  Chairman:  I  have  had  some  little  occasion  to 
examine  this  proposition,  and  I  think  there  is  merit  in  it ;  and,  to  em- 
phaslce  what  the  gentleman  from  Los  Angeles  has  stated,  which  certainly 
amoants  to  very  cogent  reasons  for  the  adoption  of  this  section,  I  will 
merely  add  that  I  have  made  some  inquiry  and  investigation, and  so  far 
as  I  can  ascertain,  it  will  add  nothing  to  the  expense  of  the  collection  of 
the  revenue.  At  first  thoujjht,  when  the  subject  was  first  presented  to 
me,  I  was  under  the  impression  that  it  would  involve  some  additional 
labor  and  cost  in  the  collection  of  the  revenue,  but  from  what  investiga- 
tion I  have  been  able  to  make,  I  am  satisfied  that  it  will  not,  and  that  it 
will  be,  in  the  first  place,  an  advantage  and  benefit,  and  a  relief  in  a 
measure  to  the  taxpayers;  and  in  the  second  place,  that  It  will  operate 
beneficially  in  keeping  the  money  in  circulation,  and  prevent  the  accu- 
mulation of  idle  money  in  the  State  and  county  treasuries,  to  the  detri- 
ment of  general  trade,  and  the  stringency  of  the  money  market.  I 
therefore  nope  that  the  section  will  be  retained,  for  while  I  see  many 
advantages  that  may  grow  out  of  it,  I  have  been  utterly  unable  to  find 
any  disadvantages  that  would  attend  the  adoption  of  that  principle  for 
the  collection  ot  the  revenue. 

BEHAEKS   OF   HE.    LARDE. 

Mr.  LARUE.  Mri  Chairman:  I  hope  that  the  motion  to  strike  out 
will  not  prevail.  I  am  satisfied  that  tnis  is  one  of  the  most  important 
questions  before  the  people  to-day.  I  see,  from  the  report  of  the  Con- 
troller, that  the  whole  amount  of  the  taxable  property  is  five  hundred 
and  eighty-four  million  five  hundred  and  eigbty-threo  thousand  dollars. 
At  the  rate  of  two  per  cent.,  which  is  about  the  State  and  county  rate, 
it  produces  in  round  numbers  the  sum  of  about  twelve  million  dollars  ; 
that  money  has  been  paid  into  the  Stale  and  county  treasuries  within 
the  lost  twelve  days— to-day  Is  the  last  day.  I,  for  one,  do  not  think  it 
is  easier  to  pay  twelve  million  dollars  than  it  is  to  pay  six  million  dollars 
or  three  million  dollars.  We  have  one  million  dollars  now  lying  In  the 
treasury  that  has  been  there  for  three  quarters  of  a  year.  I  have  been 
figuring  a  little.  Taking  the  State,  county,  and  municipal  taxes  of  this 
State,  and  the  difference  paid  in  quarterly  installments  wilt  pay  the 
expenses  of  the  SherifTs  office,  County  Recorder's  office,  and  County 
Trea.surer'8  office  of  this  county,  to  say  nothing  of  the  convenience  to 
the  people  In  having  the  money  in  circulation.  I  say  that  the  people 
will  save  that  in  interest,  besicfes  the  jreat  convenience  of  having  the 
money.  We  all  know  how  difficult  it  is  to  raise  money  when  twelve 
million  dollars  Is  tied  up  in  the  different  treasuries.  The  people  find  it 
a  gre.it  hardship  to  raise  all  this  mo'ncy  at  once,  and  I  ask  why  we 
should  not  collect  this  money  as  we  need  it? 

Mr.  (;RE(iG.  Is  it  not  the  custom  of  the  people  to  put  off  paying 
their  taxes  until  the  last  minute?  And  will  not  tl>e  result  be  lliat  all 
your  tax  will  be  jiaid  at  the  July  call  ? 

•  Mr.  LARUE.  The  Legislature  could  provide  for  that  by  making  a 
penalty.  Would  it  not  be  easier  to  pay  one  hundred  dollars  now  than 
two  hundred  dollars? 

Mb.  WEST.  In  the  State  of  Pennsylvania  their  system  provides  that 
each  person  pay  one  half  on  the  first  of  January,  or  at  the  time  the  tax 
becomes  due  for  the  fiscal  year,  and  by  paying  then  he  is  allowed  to  let 
the  other  half  stand  for  six  months.  Those  who  fail  to  pay  are  com- 
pelled to  pay  just  the  same  as  if  there  was  no  such  law  in  existence. 
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Mb.  6REQG.  Have  not  the  taxpayers  now  from  the  first  of  August 
to  the  first  of  January?  And  if  they  have  until  the  succeeding  first  of 
July,  is  there  any  means  of  forcing  them  to  pay  before  that  ? 

Me.  LABUG.  They  are  now  compelled  to  pay  annually.  They  can 
just  as  easily  be  compelled  to  pay  semi-annually,  or  quarterly. 

BKUABK8  OF  HB.   EDOKBTON. 

Mb.  EDGERTON.  Mr.  Chairman :  The  attention  of  the  public  has 
been  repeatedly  called  to  that  fact,  if  it  be  a  fact,  by  the  public  press, 
especially  in  tlie  large  money  centers,  that  under  the  present  system, 
very  large  sums  of  money,  running  into  the  hundreds  of  thousands  of 
dollars,  are  paid  into  the  public  treasury,and  moulder  in  the  vaults  there 
for  months.  I  am  opposed  to  striking  out  this  section,  because  it  ia  not 
merely  declaratory  of  a  principle.  It  is  not  mandatory  upon  the  Legis- 
lature to  devise  and  perfect  some  scheme  by  which  the  exigencies  of  the 
public  service  can  be  met  by  the  payment  of  these  taxes  from  time  to 
time,  as  the  public  needs  the  money.  Now,  sir,  I  do  not  see  why  one 
hundred  thousand  dollars  should  lie  in  the  county  treasury  for  five,  ten, 
or  twelve  months;  I  do  not  see  why  large  sums  should  lie  there  without 
any  benefit  to  the  Government  or  the  individual.  It  seems  to  me  to  be 
entirely  practicable  for  the  Legislature  to  devise  a  system  by  which  these 
taxes  may  be  paid  into  the  treasury  by  installments. 

Mb.  REYNOLDS.  Is  it  not  a  well  known  fact  that  the  public  funds 
are  usually  in  arrears  for  many  months  preceding  the  time  that  taxes 
become  delinquent? 

Mb.  EDGERTON.  There  may  be  some  instances  of  that  kind.  lam 
merely  stating  the  facts  as  they  appeared  before  the  committee.  I  saw 
a  statement  that  there  was  some  several  hundred  thousand  dollars  lying 
in  the  San  Francisco  treasury,  that  had  been  there  for  a  long  time.  I 
have  heard  a  great  deal  of  suggestions  as  to  the  propriety  of  providing 
for  a  call  loan  of  that  money,  with  proper  security,  at  two  or  three  per 
cent.  I  do  not  see  any  reason  why  these  large  sums  of  money  should 
,lie  in  these  vaults  and  moulder  away. 

Mb.  AYERS.  It  is  deposited  in  some  of  the  banks  in  some  of  the 
counties. 

Mb.  LARUE.  The  great  responsibility  of  the  County  Treasurer  is 
another  argument  in  favor  of  it. 

Mb.  REYNOLDS.  I  would  like  to  know  if  the  taxpayer  has  not  had 
an  opportunity  to  pay  in  his  taxes  from  the  first  of  August  to  the  first 
of  January,  in  installments,  or  the  whole  of  it.  ^ 

Mr.  BIGGS.     No,  sir,  not  the  first  of  August. 

Mr.  EDGERTON.  Perhaps  it  is  not  improbable  that  the  exigencies 
of  the  Government  would  be  met  if  there  was  a  provision  that  these 
taxes  should  be  paid  in  once  in  three  months,  or  two  months,  or  once  a 
month.  The  public  school  teachers  arc  paid  once  a  month.  I  do  not 
see  why  a  financial  system  might  not  be  devised  that  would  cover  that. 

Mb.  McCALLUM.  Has  not  the  Legislature  the  power  to  make  this 
provision  without  any  constitutional  provision? 

Mb.  EDGERTON.  Undoubtedly.  I  consider  it  a  proposition  which 
might  with  great  propriety  be  left  to  the  Legislature. 

Mr.  TULLY.  Do  you  think  the  Legislature  would  be  compelled  to 
adopt  that  plan  under  this  section? 

Mb.  EDGERTON.  The  phraseology  is  that  "the  Legislature  thall 
provide  by  law  for  the  payment  of  all  taxes  on  real  property  by  install- 
ments." 

KKHABES   OF   HB.    WINAHS. 

Mb.  AVINANS.  Mr.  Chairman :  The  evils  arising  from  this  system 
of  having  the  collection  made  at  one  arbitrary  period  of  the  year  are 
just  beginning  to  manifest  themselves  throughout  the  State,  and  they 
are  very  serious  in  their  character.  It  happens  either  that  there  is  an 
excess  of  money  in  the  treasury,  that  lies  there  undisposed  of,  bearing 
no  interest,  conferring  no  benefit  upon  the  people,  where  there  is  not  a 
demaud  upon  it,  or  by  the  converse  of  the  rule,  it  happens  that  where 
the  State  demands,  or  demands  upon  municipalities  exceed  that,  there 
is  no  money  to  meet  them,  and  they  must  remain  unpaid  until  the 
"  period  of  the  annual  return  of  taxes.  This  evil  exists,  not  only  in  the 
State  Department,  but  in  the  counties.  In  the  State  Department  I  have 
known  it  to  manifest  itself  in  an  jnabilit^  to  pay  money  due  to  the 
University  for  the  maintenance  of  that  mstitution.  It  also  mani- 
fests itself  in  the  city  de[>artment9,-  there  the  evil  is  very  severe  and 
aggravated ;  there  there  is  oftentimes  a  pressure  for  money,  and  no  money 
to  pay,  and  the  creditors  are  compelled  to  wait  until  the  annual  collec- 
tion can  be  made,  because  no  man  will  pay  until  compelled.  The  pay- 
ment of  taxes  is  always  made  with  reluctance,  and  will  never  be  made 
voluntarily  without  the  absolute  legal  demands  enfored  by  penalty. 
Now,  sir,  to  meet  this  difficulty,  and  keep  the  treasury  of  the  State 
and  the  municipalities  supplied  with  money  from  taxes  at  the  proper 
time,  so  that  it  can  be  used  when  it  comes  in,  there  is  no  system  that 
can  be  adopted  other  than  that  of  having  payments  made  by  install- 
ments, and  its  enforcement  guaranteed  by  the  same  penalties  that  exist 
in  reference  to  the  payment  of  taxes  now.  There  is  great  merit  in  the 
proposition,  and  there  is  great  necessity  for  the  adoption  of  the  section. 
The  effects  of  it,  not  only  in  San  Francisco,  but  m  the  entire  State, 
will  be  realized  in  the  form  of  pecuniary  blessings  to  the  community. 
But,  as  there  is  an  objection  to  putting  a  mandatory  provision  in  the 
Constitution,  which  might  result  in  hardships  in  the  future,  I  offer  the 
following  amendment. 

The  SECRETARY  read: 

"  Insert  in  section  eleven,  after  the  word  'shall,'  the  words  '  have  the' 
power  to.' " 

Mb.  WINANS.  It  is  said  by  some  gentlemen  that  they  have  the 
power  already ;  but  a  question  might  arise  as  to  whether  that  power 
existed  or  not.  They  have  never  assumed  the  right  to  exercise  that  power. 
It  is  proper  that  the  Constitution  should  give  tnem  the  right  to  act. 

Mb.  WEST.     Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  Brown,  Larkin,  McComas,  and  Morse. 


The  main  question  was  ordered. 

The  chairman.  The  first  question  is  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Winans. 

.The  amendment  was  adopted,  on  a  division,  by  a  vote  of  44  ayes  to 
36  noes. 

Mb.  EDGERTON.  I  see  no  reason  why  it  should  not  be  stricken  out 
now. 

Mb.  hale.    I  favor  striking  it  out  now. 

The  chairman.  The  question  is  on  the  motion  to  strike  out  tho 
section. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  28  ayes  to  50  noes. 

Mb.  smith,  of  Santa  Clara.  I  move  to  add  that  the  taxes  may  be 
paid  in  the  lawful  money  of  the  United  States. 

Mb.  HUEdTIS.  Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
directed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

The  Convention  then  took  the  nsual  recess,  until  two  o'clock  f.  u. 

AFTERNOON    SESSION. 

The  Convention  reassembled  at  two  o'clock  F.  u.,  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

LEAVE  OF   ABSENCE. 

Mr.  Schell  was  granted  two  days'  leave  of  absence. 

BEFOBT    OF    THE    COMMITTEE    AFPOIKTED    TO    IltVESTIOATE    THE    CHABGES 
AOAINST  O.  n.  O'DONIiELL. 

Mb.  BARBOUR.  Mr.  President?  I  ask  leave  to  make  a  report  oat  of 
order. 

The  PRESIDENT.    If  there  are  no  objections,  leave  will  be  granted. 

The  secretary  read  the  report,  as  follows: 
To  J.  P.  Hoge,  Esq.,  PresideDt  Constitutional  Oonrentlon ; 

Your  committee  to  whom  was  refrrred  the  case  of  a  member  of  this  OunTention, 
CliarleH  C.  O'Dunaell,  chKrged  with  grure  crimes,  have  considered  the  lune,  and 
submit  tlie  fullowiiig  report; 

The  histurjof  the  events  lending  np  to  the  appointment  of  this  committee  is  mat- 
ter of  public  notoriety.  In  the  dfscnsAion,  in  this  Convention,  ot  what  is  kaown  as 
the  Fawcetl  aotendment  to  the  provision  concerning  iil>el,  the  member,  O'Donoell, 
made  reuiarlcs  derogatory  to  the  San  Francisco  Chronicle,  a  newspaper  published  la 
the  City  of  t<an  Francisco.  The  next  issue  of  that  paper  aseailed  O'Donnell  «•  a 
quBclc,  inipoetpr,  alrortionist,  etc.  Some  time  afterward  O'Donnell  entered  criminal 
prueecutions  for  lilK>l,in  San  Francisco  and  Sacramento, against  thepabltshenof  the 
Chronicle.  A  trial  has  been  had  of  the  case  in  San  Francisco,  in  which  the  defend- 
ants admitted  the  publication,  and  based  their  defense  on  the  truth  of  the  alleged 
libel,  and  that  it  was  published  from  good  motives  and  for  Justifiable  ends.  The 
result  of  that  trial  was  disastrous  to  the  member,  O'Donnell.  In  order  to  establish 
their  innocence  of  the  alleged  1il>e],  it  became  necessary  for  the  defendants  to  prove 
the  gnilt  of  the  complainant,  O'Donnell.  At  the  close  of  the  trial  they  were  promptly 
discliarged  by  the  Court,  and  wo  have  seen  no  reason,  after  an  examination  of  the 
reported  teetimoiiy,  to  question  the  correctness  of  the  decision  of  the  Court. 

The  case  entered  in  Sacramento,  which  is  for  the  same  cause,  has  not  yet  been 
tried. 

Patsnant  to  the  resolntlon  creating  It,  your  committee  entered  at  once  upon  the 
examination  of  the  sultlect-matter  of  the  aliove  deecribed  pruceedings.  ■  Tbey  pro- 
cured a  copy  of  the  rejwrled  testimony  of  the  case  in  Sau  Fnmcisco,  verified  as  cof^ 
reel  by  tho  affldavita  of  three  witnesses.  They  notified  the  member,  O'Donnell,  of  a 
time  and  place  at  which  they  would  hear  him.  He  appeared  before  ns  accoiding  to 
tlie  notice,  and  was  duly  informed  of  the  nature  of  the  iifvestigHlion  and  the  testl. 
niony  already  in  the  hands  of  tho  committee,  i.  e.,  the  report  of  the  trial  contained 
in  the  San  Francisco  Chronicle  of  DecemlMsr  twenty -second  and  twenty-fourth,  eigh- 
teen hundred  and  seventy  eight,  with  the  aJHdavits  of  tbe  witneaaes  referred  to 
tliereto  attatiied,  all  of  which  is  hereby  referred  to  and  hereto  annexed,  marked 
**  Exhibit  A,"  and  made  a  part  of  this  report. 

Ue  furnished  us  with  no  additional  legal  proof  to  rebut  the  showing  made  against 
him  on  tho  trial,  but  claimed  that  if  time  and  opportunity  were  given  him  to  procure 
counsel  and  produce  wltneeses  Ijefore  us,  he  could  satisfy  us  and  the  Convention  of 
his  innocence  of  tbe  charges  made  against  him.  He  stated  to  us  that  the  testimony 
given  against  him  upon  the  trial  was  subometl  and  peijured  testimony ;  that  he  was 
taken  by  surprise;  that  he  was  nnprepared,  either  with  oonnsel  or  witnesses,  to  meet 
the  case  made  against  him,  and  askett  for  delay  to  allow  him  to  procure  counsel  and 
produce  witnewes  before  us.  Your  committee  did  not  feel  anthorixed  to  constitute 
itself  a  Court  of  appeal  fnim  the  decision  of  ttte  Courts.  The  state  of  the  fUnds  at 
the  disposal  of  thia  Convention  did  not  warrant  us  in  launching  into  any  wild 
expenditure  lor  persons  and  papers.  We  were  not  satisfied  with  the  excuses  made 
by  the  accused  member,  and  we  were  not  convinced  of  the  relevancy  of  the  testi- 
mony ^o  claimed  to  be  able  to  pru<luce.  In  a  country  teeming  with  lawyers.  It 
would  seem  that  one  mouth  was  time  enough  in  which  to  procure  counsel,  especially 
by  one  having  the  financial  ability  to  remunerate  them,  as  appeara  to  be  the  case 
witli  the  member  O'Donnell.  It  would  also  seem  to  be  time  enough  for  a  party 
complainant  in  a  criuiinal  prosecution  to  prepare  therefor.  But  inasmuch  as  tbe 
accused  member  had  publicly  declared  that  he  would  vindicate  his  character,  by 
prosecuting  the  witnesses  who  appeared  against  him  for  perjury,  and  inasmuch  as 
a  complaint  had  been  filed  and  was  pendfng  in  Sacramento  involving  tile  identi- 
cal issue  with  the  one  tried  In  San  Fnincisco,  your  committee  offered  to  delay  action, 
provide<l  ho  would  assure  them  of  his  determination  to  go  ahead  l)efore  the  legal 
tribunals  of  the  country.  He  stated  that  he  would  consult  counsel  and  give  ua 
an  answer.  Wo  agreed  to  await  three  days  for  such  answer.  At  tbe  ex^ratioa 
of  the  time  he  appeared  t>efore  us  aud  stated  that  he  bad  nut  consulted  ouniuel,  and 
asked  for  more  tiuic. 

Your  committee  have  come  to  the  conclusion  that  the  accused  member  has  lieen 
attempting  to  delude  them  with  frivolous  pretenses  and  shallow  excuses.  They 
observe  that  the  Grand  Jury  of  San  Francisco  has  adjourned,  and  nothing  appean 
to  have  l>een  done  there  by  the  accused  member.  They  have  also  ascertained  that 
the  case  pending  in  Sacramento  Ims  Ijeen  abandoned.  We  are  driven  to  the  con- 
clusiou  that  the  accused  member  never  made  the  complaints  in  good  faith;  that  he 
never  really  intended  to  put  his  character  in  issue  in  law ;  thet  he  was  unable  to 
piMtpone  the  trials  beyond  the  sessii  n  of  this  Convention,  and  that  is  tha  only  sar- 
prise  by  which  he  has  been  taken.  For  the  purposes  of  this  Inquiry,  the  teatimonj 
herewith  appended  sufficiently  atteets  tbe  guilt  of  the  accused  member  of  the 
crimes  charged  againat  him  to  warrant  this  committee  in  submitting  to  the  Conven- 
tion whetlier  such  a  man  is  worthy  to  retain  his  seat  in  this  honorable  bo<ly. 

Of  the  power  of  this  Convention  to  deal  with  this  subject,  your  committee  eotar- 


Digitized  by  ^OOQ IC 


Jan.  6, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


921 


txiiu  no  doubt.  An  ezanttntttion  of  the  authoritlM  ftnd  precedents  hu  Mtlsfled  ne 
of  the  correctnesfl  of  thii  poeition.  Wherefore,  your  oommltttte  report  the  follow- 
ing reeolution,  and  recommend  its  fidoptlon  : 

Raolrxd,  That  Charles  C.  O'ltonnelt,  a  member  of  tbi<  Canrenllon,  be  and  he  U 
hereby  expelled  therefrom. 
All  of  which  is  respectfully  submitted. 

OLITUS  BAKBOCE, 
BENJ.  SHURTliKFF, 
J.  A.  riLCHKK, 

Committee. 
State  of  California,  (3ty  and  County  of  San  Francisco— es.  On  the  twentynlxth 
day  of  December,  A.  D.  one  thousand  «ight  hundred  and  serenty-elffht,  penonally 
appeared  beforv  me,  h.  D,  Craig,  a  Notary  Public  in  and  fi)r  the  city  and  county  afore, 
said,  duly  commissioned  and  sworn,  Chester  H.  Hull,  Fred.  B.  Hackett,  and  H.  B. 
8taDderwick,  who,  having  been  by  me  duly  sworn,  deposes  and  says,  each  for  himself, 
that  they  heard  tlie  teetimony  in  the  case  of  C.  C.  O' Donuell  against  Charles  de  Young 
and  H.  U.  de  Young  fur  alleged  libel,  as  is  set  forth  in  the  printed  matter  or  slips 
hereto  attached  and  annexed,  marked  respectively  Exhibits  "  A  ^  and  "  B,"  and  that 
ttio  teatimony  and  evidence  as  set  forth  and  appears  in  said  printed  matter  or  stipe 
hereto  annexed  and  attached,  and  marked  Exhibits  "  A  '*  and  '*  B,"  as  aforesaid,  is 
true  and  correct,  and  justly  and  correctly  reported 
(Signed)  .  CHESTER  H.  HULL, 

FKED.  H.  HACKETT, 
B.  B.  STANDEKWICK. 
Solacribed  and  sworn  to  the  day  and  year  flrst  above  written. 
[tUL.]  L.  D.  CRAIO,  N0U17  Publlo. 

Mb.  BARBOUR.  Mr.  President :  I  move  that  the  report  and  accom- 
panying resolution  be  made  the  special  order  for  to-morrow  afternoon,  at 
two  o'clock. 

Mb.  ESTEK  I  would  suggest  to  the  gentleman  to  fix  it  at  a  time 
when  notice  can  be  given  to  the  defendant,  who  is  away.  It  is  the  usual 
rule  to  give  the  defendant  a  chance  to  be  heard.  I  would  suggest  day 
after  to-morrow.  I  think  the  dignity  of  this  body  requires  that  he 
should  have  a  chance  to  be  heard  on  this  floor  if  he  so  desires. 

Mr.  EDGERTOK.  I  presume  the  sitting  member  is  entitled  io  his 
seat.  It  is  presumable  that  he  is  acquainted  with  the  proceedings  here, 
but  he  has  a  right  to  be  notified  officially  through  the  Secretary,  and  I 
move,  as  an  amendment,  that  this  report  be  made  the  special  order  for 
Thursday  afternoon,  at  two  o'clock. 

Mb.  BARBOUR.    I  accept  the  amendment. 

Mb.  EDGERTON.  And  that  the  defendant  be  notified  by  the  Secre- 
tary of  the  Convention. 

So  ordered. 

TIME  OF   ASSKSSINO    PKUPIBTT. 

Mb.  EDOERTON.  Mr.  President:  I  move  that  the  Convention 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to 
further  consider  the  report  of  the  Committee  on  Revenue  and  Taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thc  CHAIRMAN.    The  Secretary  will  read  section  twelve. 

Thb  SECRETARY  read : 

Skc  12.  The  Ijcgislature  shall  by  law  require  each  taxpayer  in  the 
State  to  make  and  deliver  to  the  County  Assessor,  annually,  a  statement, 
under  oath,  setting  forth  specifically  all  the  Veal  and  personal  property 
owned  by  such  taxpayer,  or  in  his  possession,  or  under  his  control,  at 
twelve  o'clock  meridian  on  the  first  Monday  of  March. 

Thk  CHAIRMAN.  There  being  no  amendment,  the  Secretary  will 
read  section  thirteen. 

A8SI830K8 — HOW    XLECTKD. 

The  SECRETARY  read: 

Sec.  13.  Assessors  and  Collectors  of  State,  county,  city  and  county, 
town,  or  district  taxes,  shall  be  elected  by  the  qualified  electors  of  the 
county,  city  and  county,  town,  or  district  in  which  the  properly  taxed 
for  State,  county,  city  and  county,  town,  or  district  purposes  is  situated ; 
provided  that  vacancies  may  be  filled  by  appointment,  according  to  gen- 
eral laws. 

Mb.  EDGERTON.    I  offer  an  amendment. 

The  secretary  read: 

"Strike. out  section  thirteen,  and  insert  the  following:  'Section  thir- 
teen— Assessors  and  Collectors  of  taxes  shall  bo  elected  in  the  manner 
provided  by  law.'" 

Mb.  HALE.  Mr.  Chairman:  I  wish  to  offer  a  substitute  to  the 
amendment. 

The  SECRETARY  read: 

"  Assessors  and  Collectors  of  State,  county,  city,  and  district  taxes,  shall 
be  elected  or  appointed  in  manner  to  be  prescribed  by  law." 

.  BEMABKS  op  MB.   KDOKBTOM. 

Mb.  EDGERTON.  Mr.  Chairman:  It  is  said  that  the  assessment  and 
collection  of  taxes  in  the  State  of  California  is  attended  with  more  expense 
than  in  any  other  State  in  the  Union;  and  the  cause  of  that  fact,  to  a 
very  great  extent,  is  the  necessity  of  electing  Assessors  in  every  district, 
and  also  a  Collector  for  the  collection  of  taxes.  Now,  in  this  county  the 
County  Assessor  makes  an  assessment — a  very  thorough  one^-of  all  the 
property  in  the  city  and  in  the  county.  Now,  on  this  the  tax  for  the 
purpose*  of  revenue  could  beextended  justaswellasnot.  But  whenever 
in  any  school  district  you  have  to  raise  a  tax  to  build  a  school  house; 
whenever,  in  this  State,  you  have  to  raise  a  tax  for  any  purpose  what- 
ever, the  same  assessment  has  to  be  made  over  again  by  the  local  Asses- 
sors. Here  is  another  example :  Some  years  ago  a  bill  passed  the  Lejps- 
lature  providing  for  the  construction  of  a  wagon  road  from  some  point 
in  Napa  Valley  over  into  Lake  County.  Provision  was  made  for  the 
issuance  of  bond%and  the-bonds  had  to  be  paid  by  a  tax  levied  upon  the 
projoerty  of  the  district.  In  that  case  they  had  to  elect  a  special  Assessor 
and  Collector.  And  so  it  goes,  under  the  present  condition  of  things. 
The  objectof  the  amendment  I  have  offered  is  to  preclude  thatdifficulty, 
and  leave  the  whole  matter  to  the  Legislature;  that  the  Legislature  shall 

rovide  the  manner  in  which  Assessors  and  Collectors  shall  be  elected. 
see  no  reason  why,  upon  the  county  assessment  roll,  taxes  for  every 
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purpose  cannot  be  extended,  and  thus  avoid  the  necessity  and  expense 
of  another  assessment.  I  am  informed  that  in  one  of  the  small  counties 
in  this  State  they  desired  to  build  a  school  house  costing  six  hundred 
dollars,  and  that  the  expense  of  levying  and  collecting  that  amount  was 
greater  than  the  cost  of  the  school  house.  This  is  a  very  good  illustra- 
tion of  the  difficulties  encountered. 

BEMABKS   OF   MB.    HALE. 

Mb.  hale.  Mr.  Chairman:  I  not  only  agree  with  the  gentleman, 
but  eo  one  step  farther.  He  has«orrectly  pointed  out  one  of  the  evils 
which  has  grown  up  and  exists  under  the  provisions  of  the  present  Con- 
stitution, providing,  first,  that  in  each  district  all  Assessors  must  be 
elected;  and  second,  providing  that  they  must  be  elected  for  each  par- 
ticular district.  An  inspection  of  the  decisions  of  the  Supreme  Court  on 
this  question  will  show  that  the  question  has  been  many  times  consid- 
ered. The  evil  has  been,  first,  requiring  their  election,  and  second,  the 
evil  of  requiring  their  election  by  the  electors  of  a  rarticular  district  or 
subdivision  of  the  State.  Now,  the  amendment  which  I  offer  as  a  sub- 
stitute for  this  section  provides  that  Assessors  and  Collectors  shall  be 
elected  or  appointed  in  such  manner  as  the  Legislature  may  prescribe. 
I  am  not  able  to  see  why  this  is  not  precisely  wbere  the  matter  should 
be  left.  Leasfr  it  to  the  discretion  of  the  Legislature  to  provide  for  their 
eleptiou  in  such  cases  as  they  may  deem  necessary,  and  to  dispense  with 
elections  and  provide  for  filling  the  places  by  appointment,  in  cases  where 
they  may  find  such  a  course  expedient.  It  will  be  found  in  many  cases 
that  the  place  can  be  filled  better  by  appointment,  and  with  more  satis- 
factory results.  I  believe  the  actual  experience  of  the  people  of  this 
State  has  demonstrated  that  fact 

BEMABKS  OF   MB.   OBEOO. 

Mb.  GREGG.  Mr.  Chairman:  I  hope  this  section  will  be  entirely 
striisken  out.  Section  two,  as  amended,  provides  that  property  shall  M 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by 
law.  That  is  entirely  sufficient.  We  have  had  trouble  before  because 
Assessors  were  provided  for  in  the  Constitution,  hence  they  were  consti- 
tutional officers.  It  will  then  be  a  question  as  to  whether  these  values 
can  be  fixed  by  the  Boards  of  Equalization.  That  was  the  trouble.  The 
second  section  already  adopted,  says  you  may  tax  property  in  propoi>- 
tion  to  its  value,  to  be  determined  in  the  manner  prescribed  by  law.  If 
your  Legislature  provides  laws  saying  that  the  Assessors  shall  fix  values, 
and  the  Boards  of  Equalization  may  then  equalize  it,  that  is  all  right. 
The  Boards  can  fix  the  valuation,  can  increase  the  valuation  above  even 
that  fixed  by  the  Assessor.  The  other  section  already  provides  all  that 
is  necessary.  That  is  all  we  want.  If  you  put  the  word  ■'  Assessor"  in 
there,  that  makes  him  a  constitutional  officer,  and  you  are  liable  to 
have  the  same  trouble  as  before.  It  would  be  better,  therefore,  to  strike 
out  the  whole  section. 

BEMABKS  or  MB.   WTATT. 

Mb.  WYATT.  Mr.  Chairman:  I  hope  that  the  section  will  be 
stricken  out,  and  the  matter  left  as  it  is  in  section  two,  for  the  Legisla- 
ture to  prescribe  a  rule  by  which  to  ascertain  the  value  of  property. 
Under  the  present  Constitution,  the  matter  of  assessing  taxes  has  been 
thrown  into  confusion  by  two  decisions  of  the  Supreme  Court,  one  of 
which  assumes  that  certain  values  are  not  properly  within  the  meaning 
of  the  Constitution,  and  the  other  which  says  that  proi)erty  can  only  be 
assessed  by  the  Assessor  provided  for  in  the  Constitution,  and  if  he  put 
land,  or  any  other  kind  of  property  at  a  certain  price,  that  was  the  end 
uf  that  question.  No  question  could  be  made  as  to  the  valuation.  It 
must  be  taken  at  that  valuation,  and  that  alone.  It  is  for  the  purpose 
of  obtaining  relief  from  this  straight-jacket,  iron-clad  rule,  that  I  favor 
striking  out  this  section  and  leaving  the  whole  matter  in  the  bands  of 
the  Legislature.  I  want  it  left  elastic  and  flexible,  so  we  can  make  a 
law  to  meet  the  emergencies  that  may  arise.  I  am  therefore  in  favor  of 
striking  out  the  section,  and  saying  that  the  values  shall  be  ascertained 
as  in  section  two,  as  prescribed  by  law.  Then  I  am  in  favor  of  section 
fifteen,  which  says  that  the  Boards  of  Equalization  shall  have  power, 
for  county  and  State  purposes,  to  raise  or  lower  assessments  made  t>y  the 
Assessor.  Thus  we  can  prevent  the  Assessor  from  becoming  the  com- 
plete tool  of  the  large  landholders  in  certain  counties.  It  is  useless 
now  to  go  before  the  Board  of  Equalization,  for  the  answer  is  that  the 
Board  has  no  power  to  increase  an  assessment  The  Assessor  has  things 
absolutely  in  his  own  hands. 

BEMABKS  OF  MB.  WEST.  « 
Mr.  west.  Mr.  Chairman :  I  hope  the  amendment  of  the  gentle- 
man from  Sacramento  will  prevail,  and  be  substituted  for  the  section. 
As  I  read  and  understand  section  two  as  amended,  it  does  not  provide 
for  this  matter.  It  is  silent  Now,  I  am  in  favor  of  leaving  it  to  the 
LcKislature,  thbt  they  may  be  able  to  create  a  system  for  the  assessment 
and  collection  of  taxes,  which  will  work  uniformly  in  the  State,  and 
create  machinery  that  can  be  more  cheaply  operated.  Section  fifteen 
is  intimately  connected  with  this,  and  I  want  a  system  whereby  the 
county  Bosjxls  shall  equalize  assessments  as  between  citizens  of  the 
counties,  and  the  State  Board  shall  dualize  as  between  the  counties,  as 
in  their  judgment  they  may  deem  proper.  I  hope  this  amendment  will 
be  adopted. 

BEMABKS  or  MB.  BOLFE. 

Mb.  ROLFE.  Mr.  Chairman :  I  am  ready  to  strike  out  section  thir- 
teen. I  am  in  favor  of  striking  out  the  section,  because  section  two 
covli-s  the  same  ground.  Now,  if  we  pass  another  section,  requiring 
Assessors  and  Collectors  to  be  elected  or  appointed,  it  ia  simply  a  repeti-  j 
tion.  Therefore,  I  ask  if  a  motion  is  in  order  now  to  strike  out  the 
section. 

Mr.  EDGERTON.  I  ask  the  gentleman  if  that  section  does  not  go  to 
the  power  of  the  Legislature,  as  to  imposing  taxes,  as  to  what  shall  be 
tax^.    It  does  not  go  to- the  mode  of  arriving  at  that  result    It  does 
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not  affect  the  mode  of  assessmeut,  or  the  mode  or  manner  of  collecting 
taxes. 

Mr.  ROLFE.  In  the  absence  of  any  constitutional  prohibition,  the 
Legislature  has  full  jwwer  to  levy  and  collect  taxes,  to  designate  the 
m<Kle  and  manner  of  assessing,  and  the  manner  of  collecting.  I  think 
this  section  is  unnecessary.'  If  it  is  not  stricken  out  I  shall  favor  the 
amendment  proposed  by  the  gentleman  from  Placer,  which  says  that 
Assessors  shall  be  eleote<l  or  ap[K>inted  in  the  manner  prescribed  by  law, 
because  it  may  be  necessary  to  have  them  appointed  in  some  cases. 

Mr.  EDtiERTOX.  I  am  not  tenacious  in  retaining  this  amendment. 
I  think,  i>erhaps,  it  is  well  enough  to  have  the  whole  of  it  go  out.  I  do 
object  to  the  amendment  of  Judge  Hale,  because  it  seems  to  imply  that 
there  must  be  an  Assessor  for  each  of  these  subdivisions,  and  that  thev 
must  be  elected  or  appointed  in  the  manner  provided  by  law.  I  think 
the  geulleinan  is  right  when  he  says  that  section  two  docs  incidentally 
give  power,  but  whether  it  does  or  not.  I  think  the  last  amendment 
much  better.  If  the  gentleman  will  withdraw  his  amendment  I  will 
mine. 

Mr.  HALE.     Yes,  sir. 

Mr.  KOLFE.    Now  I  move  that  the  section  be  stricken  out. 

Carried. 

I.IHITINO    TAXATIOM. 

Thk  S?:CRETARY  read  section  fourteen  : 

Skc.  14.  The  State  tax  on  property,  exclusive  of  such  tax  as  may 
be  nc<-essary  to  pay  the  existing  State  debt,  shall  not  exceed  forty  cents 
on  each  one  hundred  dollars  for  any  one  year. 

Mr.  EDGEKTON.  1  move  to  strike  out  the  section.  I  do  not  think 
it  is  wise  to  put  a  limitation  of  that  kind  upon  the  Legislature.  As  to 
the  limitation  prescribed,  I  have  taken  pains  to  consult  the  (iovernor 
and  Controller,  and  they  say  that  it  will  not  do  to  fix  the  limit  at  forty 
cents.  The  State  rale  is  now  fifty-five  cents;  between  twen'y-seven  and 
twenty-eight  cents  of  that  goes  to  the  School  Fund,  and  if  this  limit  is 
put  in,  the  remainder  will  not  lje  adequate  to  meet  the  expenses  of  the 
Government,  and  I  think  it  would  be  very  unwise  to  insert  this  pro- 
vision. There  is  this  difference  between  this  State  and  those  whose 
institutions  are  permanently  established:  they  can  tell  exactly  what  it 
will  cost  to  sup|iort  their  State  Prisons  and  other  institutions.  I  have 
heard  itpredictwl  that  there  will  bean  immense  influx  into  our  asylums; 
whether  it  is  based  upon  the  proceedings  of  this  C5onvention  or  not  I 
cannot  say,  but  that  prediction  is  made.  Under  the  present  Constitu- 
tion the  State  tax  has  been  as  high  as  one  dollar  and  five  cents,  which 
was  during  the  war.  I  do  not  believe  the  time  has  yet  come  for  this 
State  to  limit  the  rate  of  taxation  in  the  Constitution.  That  ought  to 
be  left  to  the  Legislature. 

RKMARKS  or  MR.  WBITR. 

Mr.  WHITE.  Mr.  Chairman :  I  trust  this  limitation  will  remain  at 
forty  cents.  I  will  ask  the  gentleman  whether  that  fifty-five  cents  does 
not  cover  the  public  debt  too? 

Mr.  EDGEKTON.  Yes, sir.  I  do  not  know  how  well  the  gentleman 
is  informed.  I  do  not  profess  to  have  any  personal  knowledge  about  it, 
but  the  Governor  and  the  State  Controller  nave  told  me  that  this  would 
not  do.     It  is  dangerous  to  put  it  in  there. 

.  Mr.  WHITE.  1  have  ma<le  some  inquiries  in  regard  to  this  matter. 
This  is  to  be  ex  elusive  of  the  public  debt.  It  is  high  enough,  and  it  is 
necessary  to  have  some  limitation  in  the  interest  of  economy ;  it  is  abso- 
lutely necessary  that  there  should  be  some  limit  to  the  amount  of  money 
ihat  can  be  siient.  We  had  better  cramp  a  little  than  to  have  the 
treasury  so  full  as  to  merit  speculation. 

Mr.  EDGEKTON.  Has  the  gentleman  ever  got  any  money  on  spec- 
ulation? 

Mr.  WHITE.    No,  sir. 

Mr.  EDGEKTON.    Does  he  know  anybody  who  has? 

Mr.  white.  No,  sir;  but  there  is  a  ^reat  deal  of  extravagance. 
The  money  is  squandered  here  on  this  buildrag.and  for  insane  asylums, 
in  ornaments  that  are  of  no  use  whatever.  This  building  here  is  an 
alMurdity.  It  took  more  money  than  all  the  money  we  have  got  in  coin 
to  build  this  very  building,  liook  at  this  building.  Forty  thousand 
dollars  appropriated  to  improve  these  grounds.  Under  these  circum- 
stances I  think  it  is  highly  necessary  that  we  should  put  in  this  limit 
There  are  not  a  million  people  in  this  State,  yet,  and  we  are  going  on  as 
though  we  bad  ten  times  the  wealth  we  have.  I  was  in  favorof  cutting 
it  down  to  thirty  cents,  but  I  made  some  inquiries,  and  they  told  me 
they  didn't  think  wiFcould  get  along  under  forty  cents.  I  think  this  is 
a  very  useful  amendment. 

RKHARKS  or  MR.  J0NI8. 

Mr.  JONES.  Mr.  Chairman :  I  hope  the  section  will  be  stricken  out, 
sir.  The  State  has  incurred  a  large  expense  on  account  ot  this  Conven- 
tion, and  the  people  may  see  fit,  perhaps,  to  reject  the  work  of  this  Con- 
vention, and  to  order  another  differently  constituted.  And  it  is  right, 
if  the  people  of  this  State  desire  to  cpange  the  organic  law,  if  the 
changes  we  shall  make  should  not  prove  satisfactory  to  the  State,  it  is 
right  that  they  should  have  the  power  to  make  the  necessary  appropria- 
tions, and  it  is  not  right  to  prevent  them  by  constitutional  provision 
from  doing  so.  There  are  various  contingencies  which  may  arise. 
When  we  consider  the  steps  we  have  already  taken  here,  we  may  find 
ourselves  ere  long  at  war  with  the  Empire  of  China,  and,  indeed,  I  don't 
know  but  we  may  expect  to  find  ourselves  at  war  with  the  government 
of  the  United  States  also.  If  we  are  going  into  that  sort  of  business  we 
will  need  more  than  forty  cents  tax  to  carry  us  through.  I  think  the 
jieople  should  have  the  right  once  in  two  years  to  prescribe  the  rate  of 
taxation,  and  it  is  not  necessary  that  this  Convention  should  take  it  out 
of  the  power  of  the  Legislature  to  exercise  that  reasonable  discretion. 
The  members  of  the  Legislature  are  as  capable  of  doing  what  is  right  as 
we  are.    They  are  elected  in  the  same  way  and  by  the  same  people,  and 


are  just  as  honest,  perhaps,  as  we  are.  I  therefore  hope,  in  view  of 
these  facts,  that  this  section  will  be  stricken  out,  and  let  this  matter 
remain  with  the  Legislature. 

Mr.  WHITE.  Do  you  approve  of  all  the  extravagant  ornaments  on 
this  extravagant  building? 

Mr.  JONES.  I  disapprove  of_the  miserable  aecoustic  properties  of 
this  hall.  I  do  not  disapprove  of  the  images  which  you  refer  to ;  I  do 
not  suppose  they  cost  a  great  deal.  But  as  to  having  a  large  and  com- 
motlious  \)uilding  for  a  State  Capitol,  I  approve  of  that.  If  it  be  con- 
structed in  an  honest,  economical,  and  satisfactory  manner,  I  approve  of 
that.  I  do  not  go  in  for  parsimony  in  those  things.  I  am  opposed  to 
this  section  on  principle,  because  I  do  not  l>elieve  in  tying  the  Legisla- 
ture hand  and  foot.  I  believe  in  allowing  them  some  discretion.  How 
are  we  going  to  tell  what  revenue  will  be  needed.  We  have  adopted  an 
entirely  new  system  of  taxation,  and  no  man  can  tell  how  much  rev- 
enue will  be  produced.  These  appropriations  necessarily  de|>end  upon 
exi^ncies,  as  in  case  of  war,  and  various  other  contingencies.  The 
whole  matter  ought  to  be  left  with  the  Liegislature. 

RRMARK8   or    MR.    LARKIN. 

Mr.  LARKIN.  Mr.  Chairman :  I  am  in  favor  of  extendin)^  the  limit  . 
to  cities,  counties,  and  towns.  This  Constitution  is  to  be  a  limit  upon 
the  power  of  the  Legislature.  There  is  nothing  more  important  than  to 
limit  the  amount  of  money  which  the  Legislature  may  appropriate. 
The  article  on  taxation  which  we  have  ado|5ted  will  increase  the  assess- 
ment roll  of  the  State  one  third  at  least,  so  that  there  will  be  a  larirer 
revenue  derived  than  now.  If  forty  cents  is  not  enough,  {>ut  it  at  fifty 
cents.    We  want  some  limitation  in  the  Constitution. 

REMARKS   or    MR.   CAPLRS. 

Mr.  CAPLES.  Mr.  Chairman :  I  desire  to  call  the  attention  of  the 
committee  to  one  fact,  and  that  is  the  impossibility  of  acting  intelli- 
gently upon  this  matter.  We  have  not  as  yet  (Iclermined  upon  the 
basis  of  assessment,  and  therefore  we  lack  the  data  to  base  an  estimate 
upon,  and  what  rate  of  assessment  will  l>e  necessary  to  sustain  the  gov- 
ernment. It  is  tnie  that  we  have  adopted  the  second  section  and  the 
fifth  section;  but  we  have  not  yet  had  time  to  calculate  the  effect,  or 
to  agree  upon  anything  like  an  estimate  of  what  the  assessment  would 
amount  to  under  this  complex  provision  provided  for.  Now,  to  illus- 
trate :  If  the  amendment  of  the  gentleman  from  Sonoma  had  prevailed, 
the  assessable  property  probably  would  have  been,  under  a  fair  esti- 
mate, twelve  hundred  millions;  at  present  it  is  six  hundred  mil- 
lions. Now  every  one  can  see  that  under  the  operation  of  that 
provision,  an  assessment  of  twelve  hundred  millions  would  have 
made  a  great  reduction  in  the  rate,  and  might  have  brought  it  down 
to  twenty-five  or  thirty  cents.  But  we  didn't  adopt  that  amend- 
ment. We  did  adopt  an  amendment  that  means  perhaps  a  good  deal, 
and  possibly  nothing  at  all.  For  my  part  I  have  not  been  able  to  form 
even  an  impression  of  what  the  assessable  property  will  amount  to. 
Therefore,  I  contend  that  this  committee  is  without  data  to  pass  an  iron 
rule  of  this  kind.  We  have  no  means  of  getting  data  upon  which  to 
act.  To  do  so  blindly  would  be  unwise,  certainly.  After  we  have  set- 
tled upon  a  basis  of  assessment,  we  will  then  be  in  a  condition  to  fix  a 
limit  beyond  which  the  Legislature  shall  not  go  in  levying  taxes.  Now 
I  venture  the  assertion  that  not  one  third-  of  the  members  of  this  Con- 
vention are  satisfied  with  what  they  have  done  in  regard  to  the  basis  of 
assessment,  and  when  we  come  to  act  upon  it  in  Convention  I  have  no 
doubt  there  will  be  some  radical  changes.  After  we  hare  done  that 
then  we'  may  be  able  to  establish  a  rate.  I  will  say  to  my  friend  Larkin 
that  I  am  as  much  in  favor  of  economy,  and  as  much  opposed  to  extrav- 
agance, as  he  or  anybody  else.  I  am  in  favor  of  the  strictest  economy 
in  the  government,  but  we  must  run  the  government.  We  must  have  a 
certain  amount  of  money,  and  it  would  be  most  unwise  to  go  on  blindly 
and  fix  the  rate. 

Mr.  larkin.    When  we  come  in  Convention  will  do. 

Mr.  CAPLES.  That  will  be  satisfactory  to  me.  I  am  inclined  to 
favor  a  limit,  because  I  know  our  Legislature*  are  a  little  too  liberal,  and 
I  am  strongly  inclined  to  pass  a  limit.  But  I  do  not  desire  to  bind  them 
down  below  what  will  be  necessary  for  carrying  on  the  government, 
because  to  do  so  would  be  to  clog  the  wheels  of  government.  We  can 
let  the  section  pass  until  after  we  have  determined  upon  the  basis  of 
assessment,  and  thus  we  can  fix  the  limit. 

ruharks  or  mr.  mccallitm. 

Mr.  McCALLUM.  Mr.  Chairman :  Fifty-five  cents  is  the  amount  of 
the  Stale  tax,  and  the  portion  of  that  which  goes  for  the  State  debt,  includ- 
ing all  the  State  debt,  is  six  and  one  tenth  cents  on  the  one  hundred 
dollars.  Those  are  the  figures.  That  leaves  forty-eight  and  nine  tenths 
cents  on  the  one  hundre<l  dollars  for  other  purposes.  Therefore,  section 
fourteen,  as  presented  here,  limiting  the  amount  to  forty  cents,  is  eight 
and  nine  tenths  cents  less  than  the  present  rate  of  taxation.  Now,  sir, 
I  am  in  favor  of  economy,  but  any  attempt  to  economize  by  saying 
what  the  rate  of  taxation  shall  be,  ior  State  purposes,  is  something  like 
resolving  that  we  will  only  pay  so  much  of  whatever  our  expenses  may 
be.  It  would  be  like  a  person  resolving  at  the  beginning  of  the  year, 
among  other  resolutions  generally  passed  about  that  time,  that  for  the 
coming  year,  he  will  not  pay  any  more  than  a  given  amount  for 
expciiDcs,  no  matter  what  the  actual  ex(>enses,  may  be.  It  is  substantially 
a  resolution  that  if  our  expenses  should  be  greater  than  the  limit,  we 
will  go  in  debt  for  the  balance. 

Mr.  WHITE.  Isn't  it  rather  a  resolution  that  we  will  not  go  beyond 
that? 

Mr.  McCALLUM.  No,  sir;  the  way  to  get  at  it  is  to  place  a  limit 
upon  legislative  appropriations,  by  saying  that  no  appropriations  shall 
be  made  except  for  the  legitimate  expenses  of  government,  and  then 
there  will  be  no  necessity  for  this  absurd  proposition  that  we  will  only 


Digitized  by 


Google 


^VS; 


Jan.  6,  1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


923 


pay  so  much.  Article  ei^ht  of  the  Constitution  provides  that  the  Stale 
mdebteduess  shall  not  be  increased  over  three  hundre<i  thousand  dollars, 
unless  an  Act  making  such  appropriation  shall  be  submitted  to  the 
imiple.  I  have  uniformly,  in  my  limite<l  experience  in  public  life, 
attempted  to  vote  against  all  extravagancies  of  all  kinds,  but  neither  in 
public  life  nor  in  private  life  will  I  ever  resolve  not  to  pay  expenses, 
whatever  they  may  be.  The  way  to  arrive  at  that  is  by  a  provision  in 
Halation  to  appropriations,  prohibiting  the  Legislature  from  making 
appropriations  except  for  specified  purposes,  and  that  those  purposes 
shall  bo  strictly  legitimate.  But  this  proposition  ran  be  evaded.  If  the 
limit  is  too  low,  the  Legislature  will  go  in  debt.  Bonds  will  be  issued 
and  interest  will  have  to  be  paid  upon  the  bonds.  I  am  opposed  to  the 
whole  idea.  There  ought  to  be  a  limit,  but  I  am  not  going  to  assume 
that  all  the  wisdom  and  honesty  of  the  State  is  monopolized  by  this 
Convention.  Now,  in  case  of  war,  or  famine,  or  i>eslilencc,  or  great 
lliKMis,  it  might  make  a  higher  rate  than  forty  cents  absolutely  necessary. 

Mb.  ESTEE.    I  send  up  an  amendment. 

Thb  secretary  read: 

"  Add  to  the  end  of  section  fourteen,  'except  in  case  of  war,  insurrec- 
tion, or  great  public  danger.' " 

BKMABKg   or   MR.    ISTKB. 

Mr.  ESTEE.  Mr.  Chairman:  I  offer  tWs  because  I  think  it  will  be 
necessary  to  perfect  the  section.  I  remember  very  well  in  this  State,  at 
the  time  of  the  floods,  in  eighteen  hundred  and  sisty-one,  it  became  a 
question  of  self-preservation  with  the  people  of  tliis  city  to  levy  a  large 
tax  for  the  purpose  of  guarding  against  floods,  by  encircling  the  city 
with  a  levee.  I  believe  this  city  is  an  exception  to  the  rule,  but  we  can- 
not tell  when  the  necessity  will  arise.  Marysvillo  also  is  another 
example.  Now,  sir,  I  do  ndl  believe  in  any  such  iron  rule,  such  a 
limitation  in  case  of  great  public  danger,  where  the  State  could  not  come 
in  and  assist  her  citizens.  Should  there  be  a  great  famine,  or  a  great 
flood,  sweeping  over  the  Sacramento  Valley,  or  war,  or  pestilence,  or 
internal  commotion,  I  believe  the  Stat«  should  have  the  power  to  levy 
a  much  higher  tax  than  forty  cents  on  the  one  hundred  dollars,  as  the 
exigencies  of  the  case-  may  demand.  1  see  some  of  the  Eastern  (^nsti- 
tations  have  limited  the  amount  to  twenty  centa  on  the  one  hundred 
dollars.  I  do  not  object  to  a  limit  placed  here,  provided  you  put  some 
such  amendment  as  this  in.  These  emergencies  have  occurred  and  may 
occur  again,  and  we  ought  to  provide  agamst  them. 

RRMABKS   OP    MR.   BIOOS. 

Mb.  biggs.  Mr.  Chairman:  I  think  the  report  ought  to  call  for 
•'•tiiething.  This  was  reported  almost  unanimous.  I  hope  the  amend- 
in-'nt  offered  by  the  gentleman  from  Sail  Francisco,  Mr.  Estee,  will  be 
:i  lopt«d.  I  think  it  IS  necessary  to  perfect  the  section.  I  am  well  aware 
t'ml  many  of  the  States  have  adopted  such  provisions  as  this.  We  have 
set  a  limit  of  forty  cents.  The  State  is  in  debt  now.  That  would  make  it 
forty-nine  cents.  Our  assessable  property  is  nearly  six  hundred  millionsof 
dollars,  and  we  propose  to  increase  that  to  al>ont  nine  hundred  millions. 
The  Controller  and  Governor  have  said  that  they  thought  it  would  not 
be  sufficient  Everybody  knows  they  have  been  running  in  the  old 
groove,  and  every  person  knows  that  when  this  money  is  in  the  State 
treasury  the  Legislature  will  make  extravagant  appropriations,  and  this 
section  commends  itself  to  every  member  on  this  floor.  Unless  we  f>lacc 
w)me  safeguards  around  the  Legislature  I  tell  you  it  is  very  dangerous 
t<i  have  money  piled  up  in  there.  If  we  make  our  minds  to  run  the 
government  on  forty  cents,  we  can  do  it.  I  hope  the  amendment  and 
tho  dbction  will  be  adopted. 

BBHABKS   OP    MR.    FRKUD. 

Mb.  FRECD.  Mr.  Chairman:  I  hope  section  fourteen,  as  reported  by 
the  committee,  will  not  be  stricken  out.  I  hope  the  amendment  of  the 
gentleman  from  San  Francisco,  Mr.  Estee,  will  be  adopted.  It  is  a  good 
principle  in  human  conoems,  and  .one  which  in  my  opinion  will  apply 
equally  to  the  concerns  of  the  State.  Men  as  well  as  nations  will  live 
according  to  their  means.  Place  a  limit  upon  them  and  they  will  strive 
to  live  within  that  limit.  Place  a  limit  upon  the  extravagance  of  the 
Legislature  and  it  will  live,  and  perhaps  live  better,  than  it  otherwise 
would  do.    Therefore  I  hope  this  section  will  be  retAined. 

Mb.  SMITH,  of  Santa  Clara.  Mr.  Chairman:  I  offer  an  amendment 
to  the  amendment. 

Thb  SECRETARY  read: 

"And  all  taxes  may  be  paid  in  the  lawful  money  of  the  iJnited  States." 

Mb.  EDGERTON.    What  is  the  use  of  that?    We  have  resumed. 

RIMABKS   or   MB.   JOHNSON. 

Mb.  JOHNSON.  Mr.  Chairman :  I  do  not  see  any  objection  to  the 
adoption  of  this  section,  with  the  amendment  of  the  gentleman  from 
Ran  Francisco.  The  effect  is,  all  tangible  property  in  this  State  will  -be 
taxed  under  sec^jon  two,  which  has  been  taxed  heretofore,  and  besides 
that  there  will  be  an  additional  income  from  debts  and  cre<iits,  until  the 
Legislature  permits  the  deduction  of  debts  from  credits.  Until  that  is 
done  by  tho  Legislature,  all  unsecured  credits  will  be  added  to  the  assess- 
ment roll  of  personal  property,  which  is  taxed  already.  That  will  make, 
.19  a  matter  of  course,  the  rate  of  State  tax  considerably  less.  As  I 
understood  from  the  gentleman'  from  Alame<la,  he  made  out.  after  count 
ing  the  tax  necessary  to  pay  the  interest  on  the  State  debt,  made  the 
amount  forty-nine  cents,  I  think.  Now,  if  there  is  an  additional  income 
added  to  the  tax  levy  of  all  the  unsecured  credits  in  the  State— if  the 
legislature  does  not  make  deductions — why,  the  rate,  of  course,  will  be 
considerably  less  than  forty  cents.     So  I  can  see  no  objections  to  it. 

Mb.  McCALLtlM.  I  call  your  attention  to  section  five,  which  pro- 
vides that  in  all  cases  where  mortgages  are  taxed,  the  amount  shall  be 
deducted  from  the  value  of  the  land.  Will  that  make  any  difference 
with  the  tax  rateT 


Mr.  JOHNSON.  It  is  an  easy  thing  to  understand  section  two.  In 
the  first  place,  all  tangible  property  will  be  taxed  as  heretofore.  But  as 
fur  as  tangible  property  and  mortgages  are  concerned,  there  are  two 
interests.  There  is  the  interest  of  the  mortgagor  and  the  interest  of  the 
mortgagee.  But  these  two  interests  constitute  only  one  property.  There- 
fore it  will  be  just  the  same  as  the  tax  on  land  heretofore,  because  the 
mortgage,  being  an  interest  in  the  land,  is  deducted  from  the  value  of 
the  land,  so  that  the  two  interests  constitute  the  one  projierty. 

Mr.  McCALLUM.  My  ]>oint  is  this :  That  although  you  tax  mort- 
^ges,  still,  as  you  deduct  it  from  the  value  of  the  land,  there  is  no 
increase  on  that  account  in  the  aggregate  property  assessed. 

Mb.  iOHNSON.  Certainly  not.  There  is  no  increase  whatever;  but 
there  is  an  increase  otherwise,  by  taxing  unsecured  credits,  and  that  was 
what  I  was  speaking  about.  l'  said  that  the  same  nro[>erty  would  b« 
taxed  as  heretofore,  and,  in  addition,  these  unsecured  credits  would  be 
added,  which  will  swell  the  roll  and  reduce  the  rate,  unless  the  Legisla- 
ture sees  fit  to  authorize  offsets  of  debts  against  credits. 

Mr.  ESTEE.  Is  it  not  a  fact  that  under  our  new  Constitution,  with 
the  reductions  we  have  made  in  salaries,  etc.,  that  the  expenses  of  the 
State  will  be  one  quarter  less  than  they  have  been  ? 

Mb.  JOHNSON.  Yes,  sir.  So  upon  any  hypothesis,  it  seems  to  me 
this  section  is  a  perfectly  proper  one  to  adopt.  I  have  understood  that 
some  gentlemen— most  ot  wnom  voted  in  the  negative,  however — do 
not  understand  section  two  as  adopted.  It  is  the  simplest  and  most  easy 
thing  to  understand  in  the  world.  Section  five  says,  in  effect,  that  only 
land  shall  be  taxed,-  but  there  are  two  interests  in  that  land — the 
interest  of  the  mortgagor  and  the  interest  of  the  mortgagee.  Those  two. 
interests  constitute  the  land.  Then,  besides,  there  are  credits  unsecured. 
These  credits,  of  course,  will  be  added  to  the  visible,  tangible  property. 
The  taxpayers  will  have  to  make  a  statement,  under  oath,  of  the  amount 
of  their  credits.  If  the  Legislature  shall  provide  that  debts  due  to  bona 
fide  residents  of  this  State  may  be  a  set-off  against  credits,  they  will  pro- 
vide for  statements  to  be  made  under  oath.  It  will  be  hard  to  say,  with 
any  certainty;  what  the  effect  of  this  will  be  on  the  rate  of  taxation. 
But  I  think  I  can  see  that  the  tax  is  not  going  to  exceed  forty  cents. 
As  suggested  by  the  gentleinan,  the  salaries  of  all  State  officers  have 
been  reduced,  which  will  make  the  amount  necfessary  just  that  much 
less. 

Mb.  AYERS.  I  wish  to  ask  the  gentleman  who  offered  the  amend- 
ment whether  that  amendment  would  cover  such  acase  as  a  famine,  or 
flood,  in  this  State?     He  uses  a  new  term  there,  "  danger." 

Mb.  estee.  I  suppose  you  could  use  the  words  "  great  publiccalam- 
ity."  I  had  in  my  mind  fire  and  flood,  more  than  famine.  1  don't 
apprehend  that  California  will  ever  have  a  famine. 

Ma.  AYERS.  Probably  the  word  "danger"  would  imply  something 
impending,  flood  or  famine,  or  great  calamity. 

REMARKS  or   MR.   BLARKMRR. 

Mr.  BLACKMER.  Mr.  Chairman :  I  hope  thissection  will  bestricken 
out.  It  is  very  evident  from  the  arguments  here  that  there  is  a  very 
great  misunderstanding  as  to  the  amount  of  properly  upon  which  taxes 
are  to  be  levied.  It  Is  claimed  that  we  have  alrea»>y  provided  for  a 
great  reduction  in  the  expenses  of  the  State  government,  by  re<luclng 
the  salaries  of  Stale  officers,  ftut  gentlemen  seem  to  forget  entirely 
that  we  have  created  other  offices,  whose  salaries  must  be  provided  for 
out  of  the  State  apportionment,  and  by  the  very  re|N)rt  now  before  us 
we  are  askc<l  to  provide  for  another  Board,  that  must,  of  course,  entail  a 
great  expense  upon  the  State,  and  it  seems  to  me  we  are  going  upon 
uncertain  ground.  We  are  likely  to  tie  the  Legislature  down  so  that  it 
cannot  do  what  the  interests  of  the  State  demand.  It  is  better  to  leave 
it  as  it  is.  J  do  not  think  they  have  abused  this  power  in  the  past.  I 
do  not  think  there  is  any  demand  for  this  thing.  Let  us  leave  it  to  the 
Legislature.  Let  them  determine' what  the  rate  shalltw.  It  is  safe  in 
their  hands,  and  then  there  will  be  no  need  of  this  exception  in  regard 
to  great  public  danger  and  calamity,  or  anything  of  that  kind. 

Mr.  McCALLUM.  I  would  like  to  know  if  war  is  not  acalamity.  I 
would  like  to  know  if  famine  is  not  a  calamity.  If  we  are  going  to 
doctor  it  up,  it  strikes  me  we  had  belter  do  It  in  a  little  belt4-r  shape. 
If  we  propose  to  use  the  word  calamity,  let  us  use  that  word,  and  not 
use  any  surplus  words.  I  am  not  going  to  attempt  to  doctor  it  myself, 
but  I  suggest  it  to  the  gentleman  who  offered  the  amendment. 

Mr.  estee.  I  will  add  the  words  "or  other  calamity."  I  don't 
want  it  to  apply  to  any  member  of  this  Convention. 

Mr.  GREGG.  Mr.  Chairman:  I  think  the  section  had  better  be 
stricken  out.  The  limitation  would  only  cause  the  State  Board  qf 
Equalization  to  Increase  the  valuation  of  property  throughout  the  State, 
In  order  to  get  the  necessary  amount  of  revenue.  The  Board  has  that 
power,  and  they  will  certainly  use  it,  when  the  State  falls  short  of  money. 
The  section  ought  to  be  stricken  out. 

Thb  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Mr.  Estee. 

Division  was  called  for,  the  comniiltoe  divided,  and  the  amendment 
was  adopted  by  a  vote  of  44  ayes  to  42  noes. 

Tub  CHAIRMAN.  The  question  Is  now  on  the  motion  to  strike  out 
the  section. 

Mb.  BLACKMER.  We  have  already  stricken  out  the  section  in  regard 
to  poll  taxes,  and  It  is  proposed  by  some  to  put  a  clause  In  there  which 
shall  prohibit  the  Iiegislatiire  from  ever  lev3'lng  a  poll  to^. 

Mk.  LARKIN.  I  don't  understand  that  this  Convention  decided 
anything  up(m  that  (question  except  to  leave  it  to  the  Legislature.  I 
hope  the  gentleman  will  not  use  it  As  an  argument. 

Mr.  terry.  Mr.  Chairman :  If  we  put  the  proper  restrictions  upon 
the  power  of  the  Legislature  to  appropriate  money,  that  Is  all  that  is 
required.  The  restriction  should  go  to  the  power  to  appropriate  money, 
and  not  upon  their  power  to  raise  money.  They  must  have  power  to 
pay  the  expenses  ol^  the  Slate  Government.    They  must  pay  salaries 
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and  other  expenses,  if  they  have  to  go  in  debt  to  do  it.    This  section 
should  certainly  be  stricken  out. 

Division  being  called  for,  the  committee  divided,  and  the  motion  to 
strilce  out  the  section  prevailed,  by  a  vote  of  48  ayes  to  38  noes. 

8TATK   BOAKD  OF   EQUALIZATION. 

Thk  chairman.    The  Secretary  will  read  section  fifteen. 

Thk  secretary  read: 

Sic.  16.  A  State  Board  of  Equalization,  consisting  of  two  members 
from  each  Congressional  district  in  this  State,  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts,  at  the  general  election  to 
be  held  in  the  year  eighteen  nundrcd  and  seventy-nine,  and  every  four 
years  thereafter,  whose  duty  it  shall  be  to  equalize  the  valuation  of  the 
taxable  property  in  the  State  for  purposes  of  State  taxation.  Tlie  Boards 
of  Supervisors  of  the  several  counties  in  the  State  shall  constitute  Boards 
of  Equalization  for  their  respective  counties,  whose  duty  it  shall  be  to 
equalize  the  valuation  of  the  taxable  property  in  the  county  for  the  pur- 
pose of  county  taxation. 

Mb.  BARBOUR.  Mr.  Chairman:  I  move  an  amendment  to  section 
fifteen. 

Thk  SECRETARY  read: 

"Amend  section  fifteen  by  striking  out  the  words,  'two  members,'  in 
line  one,  and  insert  instead  the  words,  'one  member.'" 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Mr.  Barbour,  to  strike  out  the  word  "  two,"  and 
insert  "one." 

Mr.  freeman.    Mr.  Chairman :  I  desire  to  offer  an  amendment. 

Thk  secretary  read : 

"Amend  section  fifteen  by  striking  eut  the  words,  'two  members 
from  each  Congressional  district,'  and  inserting  in  place  thereof  the 
words, '  three  members,  no  two  of  whom  shall  be  residents  of  the  same 
Congressional  district.' "  • 

RKMAKKg   or   MB.   PRKEMAK. 

Mr.  freeman.  Mr.  Chairman :  I  think  three  members  are  suf- 
ficient to  constitute  a  State  Board  of  Equalization.  The  Board  which 
existed  some  ^ears  ago  had,  I  believe,  only  three  members,  and  there 
was  no  dissatisfaction.  The  objection  to  having  four  members  is  this: 
that  there  is  very  likely  to  be  a  tie  vote  on  every  important  question 
which  will  come  before  the  Board.  It  will  alwavs  require  a  vole  of 
three  to  one.  Now,!  do  not  propose  that  the  Board  shall  be  elected  by 
Congressional  districts,  only  that  no  two  of  them  shall  come  from  the 
same  Congressional  district.  It  will  always  leave  out  one  of  the  Con- 
gressional districts,  but  that  is  a  very  immaterial  matter.  It  is  not  so 
material  that  there  shall  be  one  from  each  district  as  it  is  that  the  Board 
shall  bo  of  a  number  and  size  which  will  enable  it  to  act  successfully 
If  there  are  four  members,  it  will  require  three  to  pass  any  proposition. 
Three  members,  therefore,  will  make  a  more  efiicient  Board  than  four. 

SPBKCH    or   UB.    EDORBTOH. 

Mb.  EDGERTON.  Mr.  Chairman :  This  section  reported  by  the  Com 
mittee  on  Revenift  and  Taxation  is  the  section  introduced  and  prepared 
by  the  gentleman  from  Yuba,  Judge  Belcher.  Tlie  question  as  to  the 
number  that  should  constitute  the  Boar<i  was  considered  at  some  length 
by  the  committee,  and  it  was  urged  there  that  there  ought  to  be  at  least 
two  members  from  each  Congressional  district,  for  this  reason,  that  in 
one,  at  least,  of  the  Congressional  districts  there  is  a  large  amount  of 
mining  property,  and  also  a  large  amount  of  property,  agricultural  in 
its  character;  and  that  if  the  people  of  the  district  elect  a  man  from  the 
agricultural  portion  of  the  district,  he  would  not  be  likely  to  be  informed 
as  to  the  value  of  mining  property,  and  vice  versa.  Therefore  it  was 
argued  that  there  ought  to  be  one  representative  acquainted  with  the 
value  of  mining  property,  and  one  to-reprepent  the  agricultural  portion 
of  the  district.  That  is  the  reason  the  committee  settled  upon  this  num- 
ber, so  as  to  make  it  a  thoroughly  representative  Board,  and  we  retained 
the  section  as  prepared  and  offered  by  Judge  Belcher. 

Now,  it  may  be  well  enough,  inasmuch  as  this  is  a  new  subject,  to 
refer  to  other  States.  It  is  true  we  had  a  Board  some  years  ago,  consist- 
ing of  three  members;  but  under  the  decision  of  the  Supreme  Court  of 
this  State  its  powers  were  held  to  be  very  limited,  and  its  functions  were 
such  as  to  attract  very  little  attention.  I  have  investigated  this  question 
somewhat  extensively,  to  ascertain  how  these  Boards  are  constituted  in 
other  States,  and  if  the  Convention  desires  the  experience  of  those  States 
I  will  submit  the  result  of  my  investigations.  Now,  the  State  of  New 
York  has  a  Board  that  is  partially  ex  officio,  and  partially  an  appointed 
Board,  consisting  of  thirteen,  embracing  the  Lieutenant-Governor, 
Bfieaker  of  the  Assembly,  Secretary  of  State,  (>)ntraller.  Treasurer, 
Attorney-General,  and  State  Engineer.  In  addition  to  these  officers, 
the  Governor  appoints  a  Board  of  State  Assessors,  composed  of  three;  so 
that  the  Board  consists  of  thirteen  members. 

In  the  State  of  Nebraska,  the  State  Board  consists  of  the  Governor, 
State  Auditor,  and  Treasurer.  There  is  an  executive  Board  of  three 
members.  In  Ohio,  which  is  a  large  State,  the  Board  consists  of  one 
member  elected  from  each  Senatorial  District.  It  is  a  very  large,  repre- 
sentative Board,  as  the  State  has  thirty-two  Senators,  I  believe.  The 
State  Board  equdlizes  property  once  in  ten  years,  and  that  constitutes 
the  basis  of  assessment  for  all  real  property  in  the  State.  In  the  State 
of  Missouri,  the  State  Senate  constitutes  the  State  Board  of  Equalization, 
consisting,  I  think,  of  thirty-three  members — a  very  thoroughly  repre- 
sentative Board.  'They  do  this  business  during  the  session  of^th'e  Legis- 
lature. In  the  State  of  Wisconsin,  the  State  Board  consists  of  the  State 
Senate,  with  the  Secretary  of  State  sitting  as  an  ex  o6Rcio  member,  and 
the  Senate,  I  believe,  numbers  some  twenty-five. 

I  suppose  this  is  as  important  a  branch  of  this  subject  as  this  Conven- 
tion wiU  have  to  deal  with.  In  my  judgment  there  will  be  no  danger 
of  getting  the  Board  too  large,  and  that  Board  should  be  sufficiently 


representative  in  its  character.  I  do  not  think,  in  view  of  the  diver- 
sified interests  in  this  State,  that  there  should  be  less  than  two  members 
from  each  Congressional  district.  One  man  is  not  apt  to  be  familiar 
with  both  mining  and  agricultural  property.  That  is  the  reason  the 
committee  setllea  down  upon  two  members  from  each  district.  There 
are  now  four  Congressidnal  districts,  which  gives  the  Board  eight  mem- 
bers. 

RKMARXg  or  MR.  BARBOUR. 

Mr.  BARBOUR.  Mr.  Chairman  :  I  can  see  no  necessity  for  so  large 
a  number  as  provided  for  in  the  report  of  the  committee.  As  I  under- 
stand it,  the  principal  duty  of  equalizing  values  falls  to  the  Countj 
Boards.  And  to  equalize  the  assessments  among  the  counties  is  the  prin- 
cipal duty  of  the  State  Board,  to  be  composed;  of  representatives  from 
each  district.  Estimating  the  population  in  these  districts,  and  compar- 
ing the  population  of  San  Francisco,  it  will  be  found  that  the  represen- 
tation is  aoout  the  same,  according  to  population.  As  to  the  objection 
of  the  gentleman  from  Sacramento,  Mr.  Freeman,  in  my  opinion  that 
is  clearly  obviated  in  the  next  sentence,  because  I  have  no  doubt  that 
California  will  gain  an  additional  representative,  making  five  districts. 

Me.  BLACKMER,  At  the  proper  time  I  propose  to  offer  an  amend- 
ment, making  the  Controller  of^  State  ex  officio  a  member  of  the  Board. 
^  Mr.  BARBOUR.    He  could  decide  in  case  of  a  tie  vote. 

Mb.  EDGERTON.  In  reply  to  the  gentleman  from  San  Francisco, 
Mr.  Barbour,  I  would  say  that  there  is  a  provision  at  the  end  of  this 
report  requiring  the  (jegislature  to  pass  all  laws  necessary  to  carry  oat 
the  provisions,  and  it  will  be  entirely  competent  for  the  Legislature  to 
provide  for  this  contingency. 

BKHARKS  or  MR.  MCOALLUM. 

Mr.  McCALLUM.  Mr.  Chairman :  The  argument,  or  suggestion 
about  increasing  the  Congressional  districts,  appears  to  me  a  conclusive 
objection  to  the  proposition  presented  by  the  committee,  and  also  the 
proposition  of  the  gentleman  from  San  Francisco,  Mr.  Barbour.  The 
indications  are  that  there  will  be  an  increase  of  two  Congressional  dis- 
tricts in  this  State,  which  will  make  six  in  all.  In  the  committee's 
report  it  provides  for  two  from  each  district,  whicb-would  make  twelve. 
According  to  the  proposition  of  Mr.  Barbour,  we  would  have  six.  I 
believe  it  will  be  generally  conceded  that  when  we  had  three  members 
of  the  Board  that  was  enough.  I  think  the  amendment  of  the  gentle- 
man from  Sacramento  is  the  proper  amendment,  and  avoids  all  diffi- 
culty about  an  increase  in  the  number  of  Congressional  districts.  The 
amendment,  as  I  heard  it  read,  is  that  there  shall  be  three  elected,  and 
in  no  case  more  than  one  from  one  Congressional  district.  Therefore, 
no  matter  how  many  districts  there  may  be,  there  will  be  no  increase  in 
the  number  of  members  of  the  Board.  I  desire  to  offer  an  amendment, 
to  strike  out  all  the  words  between  "of"  and  "at"  in  line  three,  and 
insert  "of  this  State,"  so  as  to  read,  the  "qualified  eledore  ot  this 
State,"  instead  of  "  of  their  respective  districts."  I  think  the  officers 
who  are  to  serve  the  State  at  large  should  be  elected  by  the  State  at 
large. 

Ma.  FREEMAN.    I  accept  that  amendment. 

RKMARKS  or  MR.  WINAMS. 

Mr.  W1NAN8.  Mr.  Chairman:  I  am  in  favor  of  the  amendment  of 
the  gentleman  from  Sacramento,  Mr.  Freeman.  I  see  no  necessity  for 
the  adoption  of  a  method  by  which  this  State  Board  is  to  be  accumu- 
lated. They  are  to  be  accumulated  according  to  population,  while  their 
entire  province  is  in  reference  to  matters  of  the  State.  I  do  not  think, 
therefore,  that  the  accumulation  of  their  number,  according  to'  the 
growth  of  the  State,  is  at  all  consistent.  We  considered  that  three  were 
enough  to  determine  all  railroad  interests  in  the  State,  and  they  are 
quite  as  ponderous  as  those  which  concern  the  assessment  of  property  in 
Uiis  .State.  All  the  data  required  can  be  had  by  hearing  evidence.  This 
will  be  their  especial  duty,  and  they  will  make  themselves  familiar  with 
all  classes  of  land  values  iu  the  State.  And  if,  sir,  thirteen  men,  shift- 
ing as  some  of  them  are,  are  sufficient  to  determine  the  value  of  the 
landed  interest  In  the  great  State  of  New  York,  three  will  surely  be 
enough  in  California.  For  these  reasons  I  shall  support  the  amendment 
of  the  gentleman  from  Sacramento. 

8PBBCB  or   MR.  BLACKMRB. 

Mb.  BLACKMER.  Mr.  Chairman:  I  hope  the  amendment  of  the 
gentleman  from  Sacramento  will  not  prevail.  I  desire  to  have  this  State 
Board  a  reprelcntative  body  of  the  interests  of  the  State.  And  in  order 
that  they  may  be  so  they  ought  to  be  elected  by  the  electors  of  different 
parts  of  the  State,  so  that  these  varied  interests  may  be  represented. 
We  have  the  agricultural  interest  and  the  mining  interest,  and  the  only 
way  that  they  can  be  represented  in  the  State  Board  of^  Equalization 
will  be  to  have  the  members  of  that  Board  elected  by  a  constituency 
wl^a  are  interested  in  these  things.  I  do  not  believe  that  the  Board 
provided  for  will  be  too  large.  There  is  an  immense  ^mount  of  labor 
for  the  Board  to  attend  to.  It  has  not  only  to  equalize  taxation  upon 
the  landed  interest,  as  has  been  incidentally  mentioned,  but  it  must 
also,  if  we  look  at  the  next  section,  assess  all  railroad  property  within 
the  State,  and  then  divide  the  taxes  upon  that  property  between  the 
different  divisions  and  subdivisions  of  the  State.  And  it  is  an'essential 
thing  that  there  should  be  members  enough  to  do  the  work  quickly ; 
and,  as  I  said,  it  is  necessary  to  have  a  representative  Board.  In  order 
to  avoid  trouble  which  might  arise  In  a  Board  consisting  of  an  equal 
number  of  members,  I  propose  to  offer  an  amendment.  Insert  in  the 
sixth  line,  after  the  word  "taxation,"  the  words:  "The  Controller  of 
State  shall  be  ex  officio  a  member  of  said  Board."  At  the  proper  time 
I  shall  offer  this  amendment,  so  as  to  avoid  the  difficulty  arising  from  a 
tie  vote. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  am  opposed  to 
the  election  by  the  State  at  large,  because  the  result  of  it  will  be  to  give 
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the  oomroercial  centers  the  entire  control  of  the  Board.  Kow,  I  am  in 
<avor  of  electing  one  from  each  Congressional  district,  and  to  avoid  the 
difficulty  of  a  tie  vote,  to  add  the  Controller,  by  virtue  of  his  office. 
And  there  is  another  reason  for  it;  the  Controller  has,  perhaps,  more 
accurate  knowledge  of  the  affairs  of  the  State  than  any  other  officer,  and 
that  is  a  good  reason  for  bis  being  a  member  of  the  Board. 

SPKICH   OP   MB.   SBAFTRR. 

Mb.  SHAFTER.  Mr.  Chairman:  I  trust  the  Convention  will  adhere 
to  the  report  of  the  committee.  'There  are  other  questions  here  which 
will  bare  to  be  decided  also.  By  whom  is  the  assessment  to  be  made, 
and  how  is  it  to  be  equalized?  These  are  questions  yet  to  be  solved  by 
this  Convention.  Whether  we  are  to  have  Township  Assessors,  or  County 
Aaaessors,  is  not  yet  decided.  But  whether  we  have  Township  Assessors 
or  not,  the  county  officers  will  make  the  assessments  and  will  report  to 
the  Boards  of  Supervisors,  who  will  have  to  equalize  the  assessments 
between  the  citizens  of  the  county.  Now,  what  nss  this  State  Board  to 
do?  Is  it  to  go  back  to  the  primary  assessments  and  undertake  to 
equalize  between  man  and  man  ?  Ko,  sir;  it  is  to  do  no  such  thing.  Is 
it  to  go  back  and  take  a  dollar  off  of  Smith's  assessment  and  add  it  to 
that  of  Jones?  Is  that  what  the  State  Board  is  to  do?  No,  sir.  It  will 
equalize  between  the  counties,  and  have  authority  over  the  County 
Boards.  It  will  be  impossible  for  them  to  go  into  every  county,  on  to 
every  man's  farm,  on  to  every  man's  mining  claim,  and  equalize  the 
value  of  the  property.  Of  course  economy  is  a  thing  to  be  taken  into 
cnueidcration,  but  this  must  be  a  Board  laree  enough  to  do  its  work. 
Take  the  Third  Congressional  District,  which  comprises  the  northern 
part  of  the  State.  That  district  extends  for  hundreds  of  miles,  and 
what  can  one  man  know  as  to  the  value  of  the  property  in  different 
portions  of  that  district?  Two  men  would  be  better  than  one.  A  man 
living  in  the  mining  counties  would  know  nothing  of  the  value  of 
property  in  the  agricultural  districts.  It  is  all  the  more  difficult  here 
because  values  change  so  often.  In  my  native  State  it  is  referred  back 
to  the  Ijegislature,  and  they  equalize  between  the  townships  throughout 
the  State.  It  is  easily  done  there  once  in  five  years.  But  here  it  is  dif- 
ferent. There  the  land  is  of  the  same  character.  It  is  not  so  here.  The 
larger  the  number  on  this  Board  the  more  likely  we  shall  be  to  get  cor- 
rect information  from  these  several  districts,  and  especially  in  those 
counties  where  there  are  railroad  interests,  as  this  Board  is  to  assess  all 
railroad  property.  You  will  be  more  apt  to  get  at  the  truth  of  the  mat- 
ter if  you  have  two  men  from  a  district,  than  by  having  only  one. 

With  regard  to  the  liability  of  a  tie  in  the  Board,  that  is  very  simple. 
Some  man  will  be  sick ;  some  man  will  always  be  away,  so  that  there  is 
likely  to  be  an  odd  number  there.  You  can,  however,  provide  for  that 
by  simply  adding  the  Controller.  Ho  is  here,  the  records  are  here,  and 
he  has  the  conveniences  for  keeping  these  records.  It  is  true,  we  ought 
to  study  economy  in  all  we  do,  but  not  to  such  an  extent  as  to  cripple  or 
impair  the  efficiency  of  a  Board  charged  with  such  an  important  duty  as 
this.  All  our  troubles  about  taxation  have  arisen  for  want  of  this  Board. 
I  am  in  favor  of  electing  them  by  districts.  It  is  true  that  the  men 
coming  from  the  different  districts  are  apt  to  be  zealous  in  defending 
their  own  interests,  but  it  is  as  fair  for  one  as  for  the  other.  I  trust  that 
for  once  the  Convention  will  adhere  to  the  report  of  a  committee. 

SFIECB    OF    MB.    BARBOUK. 

Mb.  BARBOUR.  Mr.  Chairman :  A  small  Board  will  be  much  more 
likely  to  agree  than  a  large  one,  as  is  well  illustratal  by  this  Conven- 
tion. The  larger  the  number  of  men  the  more  difficult  it  is  to  arrive  at 
conclusions.  In  the  matter  of  equalizing  assessments  all  over  the  State, 
the  more  you  add  the  less  likely  they  will  be  to  agree.  I  am  opposed  to 
the  proposition  of  a  big  Board.  One  or  two  good  accountants  can  do  the 
whole  thing.  The  amendment  of  the  gentleman  from  Sacramento  is 
open  to  two  objections,  both  of  which  are  fatal.  In  the  first  place,  I 
would  like  to  know  how  the  gentleman  is  going  to  provide  a  represent- 
ative Board  when  one  of  the  districts  is  entirely  unrepresented  in  the 
Board.  He  asserts  the  principle  of  district  representation,  and  thus  pro- 
Yidea  a  Board  of  three  when  there  are  four  districts.  One  district  must 
neceffiarily  be  left  out,  since  these  caodidales  must  be  residents  of  their 
respective  districts,  "rhe  other  objection  is  that  he  provides  that  these 
men  shall  be  voted  for  by  the  State  at  large.  And  I  was  surprised  at  the 
position  taken  by  the  gentleman  from  San  Francisco,  Mr.  Winans,  when 
ne  averted  that  he  was  contending  for  the  same  principle  advocated  and 
adopted  by  the  Committee  on  Corporations,  in  reference  to  the  Railroad 
Commissioners.  The  Commission,  it  is  true,  has  but  three  members,  but 
they  oome  from  districts.  The  State  is  divided  into  districts  for  that 
purpose,  and  no 'district  is  unrepresented.  If  the  gentleman  had  pro- 
po*ed  that  this  Board  be  elected  in  the  some  manner,  it  would  have  been 
a  proper  argument. 

Ub.  WINANS.  I  merely  referred  to  the  size  of  the  two  Commissions, 
not  as  to  the  niauner  of  their  election.  As  far  as  this  matter  is  con- 
cerned, I  do  not  see  vhj  these  Commissioners  could  not  be  elected  from 
the  same  districts  as  the  Railroad  Commissioners. 

Mb.  BARBOUR.  Well,  if  you  propose  to  take  the  division  prescribed 
for  the  Railroad  Commission,  that  is  one  way.  If  you  propose  to  pre- 
scribe it  here  in  this  section,  that  is  all  right  But  that  is  not  the  prop- 
osition before  the  committee. 

8PKBCB  or   MB.   DOnLKT. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman :  I  hope  the  report  of  the 
committee  will  be  adhered  to,  unless  it  should  be  to  add  the  Controller. 
Kow,  while  it  is  true  that  objections  can  be  urged  against  every  large 
Board,  still  a  Board  composed  of  two  members  from  each  district  is  not 
so  large  as  to  be  objectionable.  Now,  if  that  Board  is  going  to  act  at  all, 
it  must  act  upon  mformation.  '  A  Board  composed  of  three  members, 
elected  from  the  central  portions  of  the  State,  will  have  very  little 
knowledge  of  the  actual  values  of  property  in  other  parts  of  the  State, 


and  it  will  be  difficult  to  get  a  Board  with  the  requisite  knowledge,  com- 
prised of  a  less  number  than  two  from  each  district.  As  to  being  elected 
by  the  State  at  large,  1  think  tbd  reasons  assigned  by  other  gentlemen 
on  this  floor  are  sufficient  against  it.  They  ought  to  be  elected  by  dis- 
tricts, and  two  is  not  too  large  a  number.  Perhaps  it  would  be  well 
enough  to  elect  one  at  one  election,  and  another  in  two  years,  so  as  to 
make  a  continuous  Board.  There  is  no  objection  to  that.  But  I  hope 
the  committee  will  vote  down  these  amendments,  and  permit  us  to  have 
a  Board  of  at  least  two  from  each  district.  The  difficulty  arising  from 
a  tie  vote  is  not  very  great  and  can  be  easily  obviated. 

Mb.  MoCALLUM.  If  the  Congressional  districts  shall  be  extended 
after  eighteen  hundred  and  eighty  to  six  districts,  the  gentleman  will 
be  in  favor  of  having  twelve  members  of  the  Board. 

Mb.  DUDLEY,    f  am,  roost  assuredly. 

Mb.  McCALLUM.  It  will  be  a  great  additional  expense  on  the 
people  of  this  State. 

Mr.  DUDLEY.  I  do  not  understand  that  the  expense  of  this  Board 
of  Equalization  amounts  to  anything,  whether  it  shall  consist  of  twelve 
or  twenty  members,  if  they  aocomplish  the  purposes  for  which  they  are 
intended.  It  will  be  a  very  little  additional  expense  when  spread  out 
over  the  State,  compared  with  the  loss  of  millions  of  dollars  which  are 
not  now  upon  the  assessment  rolls.  If  this  Board  can  succeed  in  equal- 
izing the  assessments  upon  property,  the  expense  will  not  be  felt  in  the 
slightest.  Three  men  will  not  have  the  requisite  knowledge  to  do  this. 
Qentlemen  speak  of  three  men  equalizing  values.  They  may  not  know 
any  more  about  the  value  of  property  in  some  parts  of  the  State  than 
the  man  in  the  moon.  I  do  not  know  as  it  is  necessary  for  this  Board 
to  travel.  They  might  travel  for  information — I  do  not  kuow  that  they 
will.  It  is  not  expected  that  this  Board  shall  travel  round  over  the 
State,  and  look  at  every  piece  of  land  in  the  State.  Every  part  of  the 
State  ought  to  be  represented  in  the  Board,  otherwise  it  will  have  no 
accurate  knowledge  of  the  value  of  property  in  the  various  parts  of  the 
State. 

SPIECH  OP  MB.   FBIBMAN. 

Mb.  freeman.  Mr.  Chairman :  If  the  argument  of  the  gentleman 
be  true,  this  Board  of  Equalization  ought  to  consist  of  about  three  hun- 
dred members,  one  from  each  township,  perhaps  one  thousand  mem- 
bers. It  is  not  to  be  expected  that  a  Board  can  be  created  so  large  that 
each  individual  will  have  an  exact  knowledge  of  the  value  of  the  prop- 
erty in  tlie  district  which  ho  represents.  The  best  and  most  that  can  be 
expected  of  this  Board  is  that  it  will  use  its  official  time  to  make  such 
inquiries  as  will  be  necessary  to  enable  it  to  determine  the  questions 
brought  before  it.  A  sm^U  Board  of  Equalization,  a  Board  consisting  of 
three  members,  can  travel  about  the  State,  as  the  other  Board  of  Equal- 
ization did;  they  can  make  inquiries  in  respect  to  the  various  counties. 
We  do  not  want  to  create  a  legislative  body,  which  shall  sit  here-ra  ses- 
sion, which  shall  make  that  kind  of  an  equalization  which  the  members 
individually  want  for  their  respective  districts.  If  we  make  it  twelve  or 
fifteen,  or  any  other  large  number,  they  will  meet  here  as  a  kind  of  a 
legislative  body,  and  about  all  that  will  be  done  will  be  to  ask  the  mem- 
bers from  each  district  whether  he  is  satisfied  with  the  assessment  from 
that  district. 

Now,  with  regard  to  State  representation,  and  local  representation, 
I  take  issue  with  the  gentleman.  The  great  bad  act  of  the  old  Con- 
stitution was  that  it  provided  for  a  number  of  Assessors  to  be 
elected  by  districts,  or  rather  counties.  The  result  was  the  election  of  a 
number  of  persons  from  the  various  counties,  and  their  popularity  at 
home  depended  upon  the  reduction  of  the  county  assessments  to  the 
lowest  mark.  The  result  of  that  was  low  assessments  all  over  the  State. 
And  when  this  State  Board,  consisting  of  three  members,  began  to  act, 
they  raised  the  assessments  up  three  hundred  or  four  hundred  per  cent, 
over  the  local  assessments,  and  not  an  individual  dared  complain, 
because  they  knew  it  was  right.  I  say  the  members  of  this  Board 
should  not  lie  considered  as  merely  the  representatives  of  the  local  dis- 
tricts. Such  a  policy  tends  to  make  them  the  champions  of  the  local- 
ities from  which  they  are  elected.  This  amendment  which  I  have 
offered  providea  that  no  two  of  them  shall  be  elected  from  the  same  dis- 
trict! but  they  are  not  to  be  officers  of  the  districts,  but  officers  of  the 
State.  Elect  three  or  four  gentlemen  who  consider  their  duty  simply  to 
be  to  represent  the  interests  of  their  parts  of  the  State,  ond  the  result 
will  probablv  be  that  by  a  kind  of  general  consent  between  them  each 
district  woufd  be  let  alone.  None  of  them  will  be  very  anxious  to  tread 
upon  the  corns  of  the  others. 

8PKECH   OP   MB.    KDOKBTOit. 

Mr.  EDGERTON.  Mr.  Chairman :  If  the  Board  is  to  consist  of  three 
members,  elected  by  the  State  at  large,  yon  might  just  as  well  abandon 
it,  or  hand  it  over  to  the  City  of  San  Francisco,  where  my  friend 
Winans  lives.  As  to  the  suggestion  that  no  two  should  be  elected  from 
the  same  district,  I  believe  all  the  districts  corner  at  San  Francisco. 

Mr.  McCALLUM.  Our  State  officers  have  to  be  elected  by  the  State 
at  large.  Did  you  ever  know  of  all  the  State  officers  being  elected  from 
that  comer? 

Mr.  EDGERTON.  There  are  some  sixteen  or  seventeen  State  offi- 
cers— Controller,  Attorney-General,  Superintendent,  etc. — and  those 
interests  are  entirely  different;  that  is  a  aiffereut  consideration  entirely. 
The  interests  here  are  of  very  great  magnitude,  and  I  believe  that  this 
Board  should  be  a  representative  body,  and  elected  by  districts,  and  not 
by  the  State  at  large.  As  to  there  being  but  one  from  each  district — ^the 
farmers  in  the  district  will  want  a  farmer  elected  to  the  Board,  and  the 
miners  will  want  a  miner.  You  cannot  have  both.  I  would  like  to 
kuow  what  a  gentleman  who  has  lived  in  the  mines  for  twenty-five 
years  knows  about  the  values  of  farming  property.  I  would  like  to 
know  what  a  farmer,  who  has  never  been  in  the  mines,  knows  about  the 
value  of  mining  property.  It  is  all  important  that  these  two  great 
interests,  which  togetner  constitute  the  basis  of  our  prosperity,  should 
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be  represented  on  this  Board,  and  I  tbink  two  from  each  Congressional 
district  will  not  be  too  many.  Now,  about  this  matter  of  expense. 
I  would  like  to  know  by  what  rule  gentlemen  compute  the  ex|>ense. 
Somebody  says  five  thousand  doUan  a  year.  I  see  no  necessity  for  |My- 
Ing  these  gentlemen  any  such  salary.  I  suppose  they  will  be  imid  a 
reasonable  compensation  for  their  services.  But  certain  gentlemen 
overlook  this  consideration,  that  the  adjustment  of  values  in  this  State, 
increasing  the  values  of  pro{>erly  in  this  State  to  somewhere  near  their 
cash  value,  would  be  of  such  benefit  that  the  salaries  of  these  gentlemen 
would  be  n  mere  bagatelle,  as  compared  with  the  increased  revenue. 
Now,  I  find  that  in  the  State  of  Illinois  they  elect  one  from  each  Con- 
gressional district,  and  I  believe  they  have  fourteen  districts  in  that 
State.  Nobody  complains  of  the  number  there,  and  they  travel  about 
the  State.  In  the  State  of  New  York  the  Assessors  are  compelled  to 
visit  every  county  in  the  State.  These  States  have  representative  Boards, 
which  are  satisfactory  to  the  people,  and  a  vast  increase  in  the  amount 
of  taxable  property  brought  out  is  the  result,  and  that  will  be  the  result 
here. 

KKMARKS   or   MR.    LARKIN. 

Mb.  LARKIN.  Mr.  Chairman:  I  deem  it  essential  that  these  men 
should  be  selected  by  districts.  As  the  gentleman  has  just  said,  we  have 
different  interests  in  this  State,  and  those  interests  should  be  represented 
on  this  Board.    They  can  be  represented  by  having  one  from  each  Oon- 

?;ressional  district.  I  am  in  favor  of  the  amendment  of  the  member 
rom  San  Francisco.  I  believe  one  member  from  each  district  will  be 
sufiicient,  by  adding  the  State  Controller. 

Mr.  EUGKBTON.  Take  this  district.  Does  the  gentleman  know  of 
a  man  who  has  been  engaged  in  mining,  who  is  familiar  with  form 
values  in  the  agricultural  counties? 

Mr.  LARKIN.  There  are  a  great  many  men  who  are  connected  with 
farming  and  mining  interests  both,  and  have  been.  In  our  county  the 
intercstJ!  are  about  e(|ually  divided  at  present.  And  these  four  men,  with 
the  addition  of  the  Controller,  who  is  selected  with  reference  to  his 
fitness,  will  be  niiulified  to  do  this  work. 

Mb.  EDGERTON.  The  Controller  of  Slate  has  nothing  whatever  to 
do  with  the  values  of  property  in  this  State.  You  might  elect  a  mer- 
chant, or  a  sailor,  or  a  lawyer,  as  Controller,  and  they  might  make  excel- 
lent officers. 

Mr.  LARKIN.  The  men  we  have  elected  would  have  made  good 
members  of  such  a  Board.  The  history  of  the  State  shows  it.  Judging 
from  what  I  have  seen  of  the  office,  the  Controller  ought  to  be  a  member 
of  the  Board.  Ue  would  be  a  valuable  member  of  the  Board  when  it 
comes  to  assessing  railroad  property.  I  believe  we  ought  to  have  four 
members.  If  this  ^invention  cannot  agree  upon  one  from  each  district, 
then  I  would  prefer  two  from  each  district. 

TaK  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  San  Francisco,  Mr.  Barbour. 

Division  being  called  for,  the  amendment  was  lost  by  a  vote  of  44  ayes 
to  55  noes. 

Tub  CHAIRMAN.  The  nextquestion  is  on  the  amendment  proposed 
by  the  gentleman  from  Sacramento,  Mr.  Freeman. 

Lost. 

Thi  CHAIRMAN.  The  nextquestion  is  on  the  amendment  of  the 
gentleman  from  Alameda,  Mr.  McCallum. 

Mb.  MrCALLUM.     I  rise  to  a  point  of  order. 

The  CIIAIR.MAN.    The  gentleman  will  state  bis  point  of  order. 

Mr.  McCALLUM.     The  amendment  offered  by  myself  was  accepted. 

Thk  chairman.  The  gentleman  had  no  power  to  accept  it.  It 
was  no  |>art  of  the  amendment.  The  question  is  on  the  amendment  of 
the  gentleman  from  Alameda,  Mr.  McCallum. 

Lost. 

Mb.  EDGERTON.    Mr.  Chairman:  I  offer  an  amendment. 

Thk  SECRETARY  read: 

"Insert  after  the  word  'property,'  in  line  six,  the  following:  'of  the 
several  counties.'" 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Sacramento,  Mr.  E<lgerton. 

Mr.  EDGERTON.  It  will  then  read:  "whose  duty  it  shall  be  to 
equalize  the  valuation  of  the  taxable  properly  of  the  several  counties 
in  the  State  for  purposes  of  Stale  taxation."  etc.  This  will  remove  some 
of  the  objections  made  by  the  gentleman  from  Marin,  that  we  propose 
to  equalize  the  property  of  individuals. 

The  CHAIRMAN.    The  question  is  on  the  amendment. 

Adopted. 

Mr.  HEISKELL.    Mr.  Chairman:  I  offer  an  amendment. 

The  secretary  read: 

"A  State  Board  of  Equalization,  consisting  of  five  members,  and  no 
more,  four  of  whom  shall  be  elected  by  the  qualified  electors  of  the 
State  at  the  general  election  to  be  held  in  the  year  eighteen  hundred 
and  seventy-nine,  and  every  four  years  thereafter;  and  the  Controller 
of  State  shall  be  ex  officio  a  member  of  the  BoanI ;  and  no  two  members 
shall  be  elected  from  the  same  Congressional  district." 

The  chairman.     The  question  is  on  the  amendment. 

Mb.  HEISKELL.  Mr.  Chairman:  I  propose  to  follow  this  amend- 
ment up.  There  seems  to  be  some  disposition  to  have  a  large  Board.  I 
think  this  will  be  ample  for  all  time.  This  is  a  kind  of  a  com{)romise 
between  the  two  sets  of  opinions.  I  do  not  offer  it  oa  a  compromise,  but 
simply  because  I  consider  it  best. 

Mb.  LARKIN.  I  ask  the  gentleman  whether  that  don't  provide  for 
the  election  by  the  State  at  large? 

Mr.  BLACKMER.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

The  secretary  read : 

"Insert  after  the  word  'taxation,'  in  the  sixth  line,  the  following: 
'The  Controller  of  State  shall  be  ez  officio  a  member  of  said  Board.'  " 


Mr.  BLACKMER.  Mr.  Chairman:  I  believe  this  Convention  has 
determined,  by  the  votes  just  taken,  that  this  Board  shall  consist  of  two 
members  from  each  district.  Now,  it  seems  to  me  if  we  prwvid?  tiat 
the  Contmller  shall  be  a  member  of  the  Board,  we  will  have  done  all 
that  it  is  advisable  to  do. 

Mr.  ROLFE.  Would  the  Ontroller  be  allowed  any  additional  com- 
pensation for  such  services? '  There  might  be  some  objection  raised  upon 
that. 

Mr.  EDGERTON.    That  matter  can  be  settled  in  another  place. 

Tbr  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Diego,  Mr.  Blackmer. 

Adopted. 

The  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Stanislaus,  Mr.  Heiskell,  aa  a  substitute  for  tlie  section. 

Mr.  EIXiERTON.  Practically  it  seems  to  be  the  same  as  the  amend- 
ment of  the  gentleman  from  Sacramento,  Mr.  Freeman. 

Mr.  BROWN.  Mr.  Chairman  :  I  will  simply  s.iy  that  the  difference, 
as  I  understand  it,  in  this  case,  between  this  and  Mr.  Freeman's  amend- 
ment is,  that  this  clearly  slate.i  that  uo  two  members  of  the  Board  shall 
be  from  the  same  district.  And  this  makes  it  very  different  from  the 
amendment  the  gentleman  speaks  of.  That  did  not  define  it,  but  left 
them  to  be  electcil  at  large,  but  that  no  two  of  them  should  be  from  the 
same  Congri'asinnal  district.  This  defines  it,  makes  it  distinct,  and  pre- 
vents centralization. 

The  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Stanislaus,  Mr.  Ueiskell. 

Lost. 

REMARKS  or   MR.   WYATT. 

Mr.  WYATT.  Mr.  Chairman :  I  offer  an  amendment  to  section 
fifteen,  so  as  to  define  the  powers  of  the  Board.  And  as  I  have  it  writ- 
ten out  in  the  printed  section,  I  ask  leave  to  read  it: 

"  Add  to  section  fifteen :  '  Provided,  that  said  State  and  County 
Boards  of  Equalization  shall  be  and  they  are  hereby  authorized  and 
empowered  to  increase  or  lower  the  entire  assessment  roll,  or  the  aasca.'!- 
ments  contained  therein,  so  ad  to  equalize  the  assessment  of  the  pmperly 
contained  in  said  osses-sment  roll,  so  as  to  make  said  assessmenta  con- 
form to  the  true  money  value  of  tlie  property  assessed." 

I  wish  to  add  that  to  the  section.  The  reason  I  propose  this  amend- 
ment is  that  we  now  have  County  Boardsof  Equalization,  and  they  have 
run  counter  to  the  Supreme  Court.  It  is  hedged  about  by  decisions  of 
the  Supreme  Court,  which  says  that  the  County  Board  has  no  power  to 
interfere  with  the  assessment  of  the  Assessors.  Now,  in  order  to  make 
it  effective,  it  is  neces-sary  to  give  them  power  that  is  concurrent  with 
the  powera  of  the  Assessors,  so  that  if  they  see  whole  sections  ofcountry, 
or  if^  they  see  property  assessed  for  twenty-five  thousand  dollars,  which 
is  mortgaged  for  fifty  thousand  dollars,  like  some  of  the  assessments  in 
my  county,  it  can  be  i^tified.  It  is  for  the  Board  to  equalize  upon  their 
own  motion,  and  raise  these  assessments,  without  conipelling  A.  to  go 
before  the  Board  and  make  {lersonal  application.  He  is  denied  tue 
privilege  of  having  school  houses,  because  these  landholders  are  thei« 
to  intimidate,  there  to  hire  men  to  vole  against  levying  taxes  for  a 
school  house.  If  you  expect  these  Boards  to  accomplish  any  good,  you 
must  give  them  more  power.  They  must  have  the  power  to  increase 
or  lower  these  assessments  on  their  own  motion. 

Mr.  EDGERTON.  I  would  ■ui;gcst  to  the  gentleman  from  Monterey 
that  the  word  "equalize"  coinpriHos  all  that  iscontained  in  his  proposed 
amendment.  That  means  that  they  can  increase  or  decrease.  I  see  no 
uecessitv  for  the  amendment  at  all. 

Mb.  WYATT.  This  amendment  reads:  "Provided,  that  said  State 
and  County  Boanls  of  Equalization  shall  be  and  they  are  hereby  author- 
ized and  ciii[K>wcred  to  iiicroaao  or  lower  the  entire  assessment  roll,  or 
the  assessments  contained  therein,  so  as  to  equalize  the  assessment  of 
the  property  contained  in  said  assessment  roll,  so  as  to  make  said  assess- 
ments conform  to  the  true  money  value  of  the  property  assessed." 

SPEECH   OF    MB.   SMITH. 

Mb.  smith,  of  Fourth  District.  Mr.  Chairman:  I  was  about  to 
introduce  an  amendment  covering'^he  same  point.  The  Supreme  Court 
has  decided  that  on  account  of  tlie  Assessor  being  provided  for  by  the 
Constitution,  that  Boards  of  Equalization,  in  attempting  to  equalize  the 
asscisments,  by  raising  or  lowering  values,  were  doing  the  duties  of 
constitutional  officers.  And  on  that  account  it-was  decided  that  the 
powers  of  Boards  of  Equalization  were  limited.  Now,  that  section  lias 
oeen  stricken  out,  and  one  similar  to  it  proposed  by  the  committee. 
Before  I  left  iny  county  I  was  often  reminded  of  the  necessity  of  giving 
to  Boards  of  Equalization  full  power  to  review  assessments.  Mow,  it 
seems  to  me  that  the  amendment  proposed  does  not  fully  cover  the 
|ioint.  He  gives  it  jmwer  to  raise  or  lower  the  assessments  made  by  the 
Assessor.  But  he  does  not  give  power  to  the  Board  to  put  on  the  aasess- 
ment  roll  projierty  that  might  Ije  omitted  by  the  Assessor.  We  had  a 
case  in  our  county.  Lands  belonging  to  the  railroad  company  were 
omitted  from  the  assessment  roll,  and  umler  the  law,  when  the  matter 
came  up  before  the  Board,  it  was  held  that  the  Board  had  no  power. 
Now,  the  amendment  I  was  about  to  propose  covers  the  whole  matter, 
and  I  will  read  it:  "And  the  State  Board  of  Equalization,  for  State  pur- 
poses, and  the  County  Board,  for  county  purposes,  shall  have  full  power 
to  review  and  reform  State  and  county  assessments."  Now,  I  have  bet>n 
somewhat  timid  about  offering  amendments  here.  It  seems  to  me  that 
resolutions  coming  from  certain  members  of  this  Convention  are  taken 
notice  of  more  than  those  coming  from  others.  There  seem  to  be  certain 
undercurrents  here  that  have  interfered  with  the  business  long  enough. 
It  has  a  depressing  effect, and  I  am  tired  of  iU  I  came  here  tu  represent 
my  constituents,  not  for  the  purpoeeof  gaining  prestige  here.  I  am  tired 
of  this  thing  of  members  taking  advantage  to  introduce  amendments. 
Now,  I  am  in  favor  of  the  Wyatt  amendment,  as  far  as  it  goes;  but  it 
does  not  seem  to  me  to  cover  the  ground.    I  want  the  Boards  to  have 
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full  power  to  review,  and  full  power  to  reform  assessments  made  by  the 
Assessors  of  the  State.  I  offer  this  as  an  amendment:  "And  the  State 
Board  of  Kqualizavion,  for  State  purposes,  and  the  county  Boards,  for 
county  purposes,  shall  have  full  {wwer  to  review  and  reform  State  and 
county  asse8sn\cnls." 

Mb.  EDGERTON.  The  amendments  are  utterly  unnecessary,  and  i^ 
is  only  piling  a  lot  of  surface  matter  into  the  (institution  which  ought 
not  to  be  inserted.  The  section,  as  it  stands,  provides  that  the  State 
Board  shall  equalize  the  property  between  the  counties,  and  the  county 
Boards  shall  equalize  the  property  in  the  counties — that  is,  between 
individuals — and  the  word  "equalize"  means  that  they  may  raise  or 
decrease  the  value — that  is  what  it  means.  The  amendment  of  the  gen- 
tleman fro^  Eem  makes  them  act  together. 

BEVARKS    or    HR.  WTATT. 

Mb.  WYATT.  Mr.  Chairman :  I  believe  the  amendment  offered  by 
the  gentleman  does  not  meet  the  difficulty  under  which  we  are  laboring. 
We  have  now  a  County  Board  of  Equalization,  and  the  law  says  they 
are  authorized  to  equalize  the  assessment  roll.  When  the  assessment 
roll  is  returned  to  them  they  6nd  they  are  without  the  power  to  do  that, 
except  to  increase  the  per  cent.,  and  lowering  all  the  assessments  that 
are  reasonable  down  to  those  which  are  too  low,  so  as  to  make  them 
confonn  to  the  lowest  assessments  upon  the  list  But  if  they  ■undertake 
to  raise  any  assessment  the  law  informs  them  that  a  complaint  must  be 
filed ;  you  have  got  to  serve  notice.  A  has  to  institute  a'lawsuit  against 
B  to  make  him  pay  taxes  in  which  A  has  no  interest.  A  has  to  go  to 
the  Clerk  and  to  the  Sheriff  and  ask  for  subpoenas,  the  Clerk  wants 
money  for  issuing  the  subpoenas,  and  I  am  speaking  now  from  the 
records. 

Me.  ESTEE.  Do  you  understand  that  there  is  no  law  permitting  a 
citizen  to  complain  to  the  County  Board  of  Equalization  to  have  the 
assessments  raised  up  ? 

Mb.  WYATT.  I  am  ^ving  you  the  details.  You  have  to  go  and  file 
a  complaint,  and  describe  the  land.  Then  you  have  to  say  it  was 
assessed  at  a  certain  price.  Then  you  have  to  say  the  price  is  too  low, 
and  that  it  should  have  been  assessed  at  such  a  price.  Then  you  have 
to  call  your  witnesses  and  prove  it.  And  you  have  to  serve  notice  and 
papers  upon  the  party.  Then  to  get  your  witnesses  you  must  take  out 
a  subpoena.  The  Clerk  wants  money.  The  Sheriff  must  serve  them, 
and  he  wants  money  for  his  services.  The  witnesses',  who,  perhaps,  live 
nnder  the  shadow  of  some  big  landed  estate,  do  not  voluntarily  come 
unless  they  are  legally  subpoenaed.  And  all  this  process  requires  lime 
and  money.  And  this  time  and  money  must  be  spent  by  a  man  who 
has  DO  interest  beyond  the  general  interest  of  the  county.  That  is  a 
kind  of  process  wo  went  through  in  our  county.  We  served  notice  on 
the  party,  and  who  do  you  supppse  we  brought  before  the  Board? 
Well,  sir,  we  brought  there  Miller  k  Lux.  They  brought  witnesses 
there,  and  we  had  to  fight  an  immense  array  of  capital.  That  is  the 
kind  of  a  hornet's  nest  vou  stir  up,  when  you  undertake  to  proceed 
under  the  present  law.  l"hat  is  the  kind  of  stumbling  blocks  thrown  in 
your  way  when  you  undertake  to  proceed  now. 

Mb.  TOWNSEND.  Do  you  mean  that  the  Board  shall  have  arbitrary 
power  to  raise  any  partv's  taxes,  without  giving  him  the  right  to  pro- 
duce testimony,  and  witfiout  notice  ?     If  you  do  1  am  opposed  to  it. 

Me.  WYATT.  I  wish  to  authorize  the  B4>ard  to  act  upon  their  own 
motion.  I  wish  to  give  them  the  power  to  act  upon  their  own  motion, 
without  the  necessity  of  the  circumlocution  which  exists  now.  And  this 
amendment  does  it.  Our  Supreme  Courl  has  decided  that  nobody  can 
assess  but  the  Assessor.  You  have  to  institute  a  regular  lawsuit  now. 
It  gives  the  Bt)ard  of  Supervisors  something  to  bide  behind.  It  gives 
the  officials  something  to  hide  behind.  You  must  give  this  power  to 
the  Board  directly,  so  Tliat  they  can  be  held  directly  responsible. 

Me.  smith,  of  Fourth  District.     I  wish  to  ask  a  question 

Mr.  LARKIN.  Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again. 

AOJUVENHKNT. 

Mr.  SHOEMAKER.  Mr.  President:  I  move  the  Convention  do  now 
adjourn. 

Carried. 

And  at  five  o'clock  p.  u.  the  Convention  stoo<l  adjourned  until  to-mor- 
row morning,  at  nine  o'clock  and  thirty  minutes.  * 


ONE  HUNDRED  AND  SECOND  DAY. 

Sacramento,  Tuesday,  January  7th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 

The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

BeeTst««her, 

Belcher, 


PBKSKNT. 

Bell, 

Chapman, 

Andrews, 

Biggs, 

Condon, 

Ayers, 

Blackmer, 

Cross, 

Barbour, 

Brown, 

Crouch, 

Barry, 

Burt, 

Davis, 

Barton, 

Caples, 

Dowling, 

Bell, 

Casscrly, 

Dudley,  of  San 

Joaquin, 

Biggs, 

Dudley,  of  Solano, 
Dunlap, 
Eagon, 
Edgerton, 


Kleinc, 
Lampson, 
Larkm> 
Larue, 


Smith,  of'Santa  Clara, 
Smith,  of  4th  District, 
Smith,  of  San  Francisco, 

Soulc, 


Estee, 

Lavigne, 

Stedraan, 

Estey, 

Lewis, 

Steele, 

Evey, 

Mansfield,      . 

Stevenson,      >. 

Farrell, 

Martin,  of  Santa  Cruz 

,  Stuart, 

Filcher, 

McCallum, 

Sweasey," 

Finney, 

McComas, 

Sweuson, 

Freeman, 

McConnell, 

Swing, 

Freud, 

McCoy, 

Terry, 

Garvey, 

McFarland, 

Thompson, 

Gorman, 

McNutt, 

Tinnin, 

Grace, 

Mills, 

Townsend, 

Graves, 

Moffat, 

Tully, 

Hager, 
Hale, 

Moreland, 

Turner, 

Morse, 

Tuttic, 

Hall, 

Naaon, 

Vacquerel, 

Harrison, 

Nelson, 

Van  Dyke, 

Heiskell, 

Noel, 

Van  Voorhies, 

Ilerold, 

Ohleyer, 

Walker,  of  Marin, 

Herrington, 

Overton, 

Walker,  of  Tuolumne, 

Hilborn, 

Prouty, 

Waters. 

Hitchcock, 

Pulliam, 

Webster, 

Holmes, 

Reddy, 

Wellcr, 

Howard,  of  IJos  Angeles,  Reed, 

Wollin, 

Howard,  of  Mariposa, 

Reynolds, 

West, 

Huestis, 

Rhodes, 

Wickes, 

Hughey, 
Hunter, 

Ringgold, 
Rolfe, 

White, 

Wilson,  of  Tehama, 

Inraan, 

Schell, 

Winans, 

Johnson, 

Shafter,                   , 

Wyatt, 

Joyce, 

Shoemaker, 

Mr.  President. 

Kelley, 

Shurtleff, 

ABSENT. 

Barnes, 

Faweett, 

Martin,  of  Alameda, 

Berry, 

Glascock, 

Miller, 

Boggs, 

Gregg, 

Murphy, 

Boucher, . 

Harvey, 

Neunaber, 

Campbell, 

Jones, 

O'Donnell, 

Charles, 

Kenny, 

O'SuUivan, 

Cowden, 

Kcyes, 

Porter, 

Dean, 

Laine, 

Schomp, 

Doyle, 

Liudow, 

Wilson,  of  Ist  District. 

LEAVE  OF  ABSENCE. 

Leave  of  absence  for  two  days  was  granted  Mr.  Kenny. 
Leave  of  absence  for  seven  days  was  granted  Mr.  Gregg. 
Indefinite  leave  of  absence  Wiis  granted  Mr.  Boggs,  on  account  of  sick 
ness. 

THE  JOUENAI,. 

Mr.  TINNIN.     Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with,  and  the  same  approved. 
Carried. 

AMENDMENTS   TO   RULES 

Me.  McCOMAS.  Mr.  President:  On  yesterday  I  gave  notice  of  a 
motion  to  antend  Rule  Two.    I  now  desire  to  call  up  that  motion. 

The  SECRETARY  read : 

"Amend  Rule  Two  so  as  to  read  as  follows :  'The  Convention  shall 
take  a  recess  each  day  from  half-past  twelve  o'clock  to  two  o'clock  p.  m., 
and  from  five  o'clocic  to  seven  o'clock  p.  m.'  " 

Mr.  STED.MAN.     Mr.  President:    I  second  the  motion. 

Mr.  GRACE.     Mr.  President:    I  desire  to  offer  an  amendment: 

"Resolved,  That  Rule  Two  be  amended  to  read  as  follows:  'The  Con- 
vention shall  meet  at  two  o'clock  a.  m.  on  the  day  succeeding  the  passage 
of  this  rule,  and  shall  remain  thereafter  in  continuous  session  until  tlie 
completion  of  its  labors;  and,  for  the  purpose  of  providing  for  such  con- 
tinuous session,  a  committee  of  three  shall  be  appointe<l  to  divide  the 
members  into  two  separate  watches,  one  of  which  shall  serve  from  twelve 
o'clock  M.  to  twelve  o'clock  p.  M.,  and  the  other  to  serve  from  twelve 
o'clock  p.  M.  until  twelve  o'clock  M.' " 

The  object  of  this  rule  is,  that  the  time  is  growing  short. 

Mb.  WYATT.  Mr.  President:  I  rise  to  a  point  of  order.  The  reso- 
lution is  out  of  order. 

The  president.    Undoubtedly  so. 

Mr.  LARKIN.    I  call  for  the  ayes  and  noes. 

Messrs.  Wellin,  White,  Grace,  and  Estee  seconded  the  call  for  the  ayes 
and  noes. 

Mr.  McC.\LLUM.  Mr.  President:  I  understand  it  requires  a  two- 
thirds  vote  to  change  this  rule.  Then,  in  that  case,  if  we  adopt  this 
rule, we  cannot  avoid  a  night  session, except  bya  two-thirds  vole.  lam 
in  favor  of  having  some  night  sessions,  but  we  can  do  that  as  the  rules 
now  stand,  by  a  majority  vote,  therefore  I  think  wc  had  better  not  have 
this. 

The  roll  was  called,  with  the  following  result : 


Brown, 

Farrell, 

Caples, 

Filcher, 

Davis, 

Finney, 

Dowling, 

Freud, 

Dudley,  of  Solano,         Gorman, 

Estee, 

Graves, 

Evey, 

Harrison, 
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Heiskell, 

McCoy, 

Tinnin, 

Herold, 

McNutt, 

Tully. 
Tuttle, 

Howard,  of  Los  Angeles.Moreland, 

Howard,  of  Mariposa, 

Kason, 

Vacquerel, 

Hunter, 

Nelson, 

Waters, 

Inman, 

Noel, 

Webster, 

Joyce, 
Kleioe, 

Ohleyer, 

Weller, 

Prouty, 

Wellin, 

Larltin, 

Rhodes, 

West, 

Larigne, 

Ringgold, 

Wiclces, 

Man^eld, 

Smith,  of  Santa  Clara, 

White, 

Martin,  of  Santa  Cruz, 

Stedman, 

Wilson,  of  Tehama, 

McComas, 

Stevenson, 

Wyatt-«2. 

McConnell, 

Swing, 

KOBS. 

Blackiaer, 

KeMey, 

Smith,or  4th  District, 

Condon, 

Larue, 

Smith, of  San  Francisco, 

Crouch, 

Ijewis, 

Soule, 

Dudley, of  San  Joaquin,McCallum, 

Steele, 

Eagon, 

McFarland, 

Sluarl, 

Edgerton, 

Mills, 

Sweasey, 

Eatey,  - 

Moffat, 

Terry, 

Garvey, 

Morse, 

Thompson, 

Grace, 

Overton, 

Towusend, 

Hale, 

Pulliam, 

Turner, 

Herringtou, 

Reed, 

Van  Dyke, 

Holmes, 

Reynolds, 
Roffe, 

Van  Voorhies, 

Huestia, 

Walker,  of  Tuolumne, 

Hughey, 

Shafler, 

Wiuans, 

Johnson, 

Shurtleff, 

Mr.  President^-46. 

Tui  PRESIDENT.  Two  thirds  not  having  voted  in  the  affirmative, 
the  amendment  is  lost. 

Mk.  tinnin.  Mr.  PiesMent:  I  move  to  take  from  the  table  the 
resolution  offered  by  Mr.  Noel,  to  amend  Rule  Forty-three, 

Carried. 

Th«  SECRETARY  read: 

"RvLB  XLIII.  No  member  shall  speak  more  than  once  on  one  ques- 
tion, nor  more  than  ten  minutes  at  a  time,  except  the  Chairman  of  a 
standing  committee,  who  may  speak  twice  on  the  same  question,  and 
shall  be  allowed  thirty  minutes  each  time.  This  rule  shall  not  be  sus- 
pended except  by  unanimous  consent." 

Mk.  tinnin.  Mr.  President:  The  Convention  has  just  decided,  by 
a  vote,  not  to  hold  night  sessions,  and  it  is  evident  to  every  member  here 
that  unless  some  curtailment  is  had  of  the  long-set  speeches  that  are 
being  made  here,  that  we  will  stay  here  until  the  time  to  ratify  the  Con- 
stitution, if  we  do  make  one.  It  is  evident  that  these  speeches  have  no 
effect  on  this  body  and  are  of  little  use  to  the  people  outside  of  it.  I 
hope  that  this  Convention  will  now  establish  some  system  b^  which  the 
labors  of  this  bodpr  may  be  completed,  as  the  time  of  the  sitting  of  the 
Convention  is  limited. 

Ms.  GRACE.  Mr.  President:  lam  in  favor  of  getting  along,  with  the 
work  of  this  Convention,  and  any  rule  that  will  be  fair  and  equal  I  am 
in  favor  of;  but  I  do  not  want  to  give  the  man  that  offers  a  resolution 
an  hour,  when  no  other  man  lia^  more  than  ten  minutes.  If  the  amend- 
ment was  to  allow  the  Chairman  to  speak  fifteen  minutes,  I  should  not 
oppose  it,  but  I  do  not  propose  to  give  him  ten  times  the  amountof  time 
that  any  other  gentleman  has. 

Mb.  HUESTIS.  Mr.  President:  I  move  to  amend  hy  striking  out 
"ten"  and  inserting  "five,"  and  striking  out  "thirty"  and  inserting 
"fifteen." 

Mb.  ROLFE.  Mr.  President:  That  amendment  is  susceptible  of 
division,  and  I  call  for  a  division  of  it.  I  call  for  a  separate  vote  upon 
that  laet  part,  which  requires  unanimous  consent. 

Thb  president.    It  is  not  capable  of  that  division. 

Mb.  GRACE.  Mr.  President:  I  move  to  lay  the  whole  matter  on  the 
toble. 

Lost. 

Mb.  ANDREWS.  Mr.  President:  I  call  for  a  division  of  the  ques- 
tion. There  are  two  points  embraced  in  the  proposition ;  one  is  to  strike 
out  "ten"  and  insert  "five,"  and  the  other  is  to  strikeout  "thirty"  and 
insert  "fifteen."     I  demand  a  division  of  the  question. 

Tbb  president.  The  first  question  is  on  the  amendment  to  strike 
out  "  ten  "  and  insert  "  five." 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  33  ayes  to  61 
noes. 

Tbb  president.  The  question  recurs  on  the  motion  to  strike  out 
"  thirty  "  and  insert "  fifteen." 

Mb.  EDGERTON.  Mr.  Chairman:  I  hope  that  the  motion  will  be 
voted  down.  So  far  as  I  am  personally  concerned,  I  am  perfectly  will- 
ing that  the  Convention  should  put  a  padlock  on  my  mouth  from  this 
time  out,  but  it  may  happen  that  when  the  report  of  the  Committee  on 
Judiciary  and  Judicial  Department,  and  other  committees,  shall  be 
taken  up,  the  Chainneu  of  those  committees  should  have  more  than 
fifteen  minutes,  if  necessary,  to  explain  these  reports.  I  believe,  so  far  as 
I  am  concerned,  that  I  have  but  once  transcended  the  fifteen-minule 
rule,  and  that  by  unanimous  consent  My  friend  from  EI  Dorado,  Mr. 
Larkin,  wants  to  get  people  on  the  record,  and  he  wastes  more  at  the 
spigot  calling  for  the  ayes  and  noes  than  this  Convention  has  wasted  at 
the  bung  this  whole  session. 

Mb.  ANDREWS.  Mr.  Chairman:  I  think  this  amendment  ought 
to  be  adopted.  The  Chairmen  of  the  committees  will  really  have  thirty 
minutes  on  each  proposition,  where  no  other  member  has  more  than  ten, 
giving  the  Chairman,  on  every  motion  that  may  be  pending,  three  times 
the  tmie  that  any  other  nieinbcr  may  have.    I  would  not  wish  to  cut 


off  the  Chairmen  of  the  committees  from  fair  and  ample  time,  but  I 
think  it  is  getting  late  in  the  day  for  long  speeches. 

Mb.  EDGERTON.  Mr.  President:  I  do  not  ask  any  such  favor  of 
this  Convention  for  myself.  It  is  only  for  the  benefit  of  the  Convention, 
that  the  Convention  may  be  advised  as  to  the  contents  of  the  report.  I 
concede  that  the  gentleman  can  say  more  in  five  minutes  than  I  can  in 
thirty.  Probably  if  he  was  the  Chairman  of  each  committee  it  would 
be  well  to  limit  this  to  fifteen  minutes. 

Mb.  ANDREWS.    I  wish  to  amend,  if  the  gentleman  will  allow  me. 

Mb.  EDGERTON.    I  accept  it  before  you  sUt«  it 

Mb.  TOWNSEND.  I  think  it  will  take  most  of  them  more  than  an 
hour  to  explain  any  report  they  hive  made  here.    (Laughter.] 

Mb.  HOWARD.  Mr.  President:  Is  the  proposition  open  to  amend- 
ment now?  I  move  to  amend  by  inserting  "alter  the  previotts  question 
has  been  ordered."  The  President  will  remember  that  this  is  the  proceas 
at  Washington.  The  Chairman  of  every  committee  is  allowed  an 
hour  after  the  previous  question  is  ordered,  in  which  to  explain  and 
defend  his  measure,  and  thirty  minutes  is  little  enough  time  here; 
other  business  is  done  under  the  five  minute  rule.  Five  minutes,  after 
the  debate  we  have  had  here,  is  plenty  of  time,  and  ten  minutea  is 
ample.  1  am  in  hopes  that  the  thirty  minutes  will  be  accorded  to  every 
Chairman  of  a  committee  after  the  previous  question  has  been  ordered. 

Mb.  grace.  Mr.  President:  I  am  not  opposed  to  allowing  the 
Chairmau  thirty  minutes,  or  an  hour.  I  think  we  should  analyze  these 
things  and  see  if  we  can  come  to  the  right  principle ;  in  order  to  do  ao 
we  must  exchange  ideas.  Now,  when  the  land  question  is  just  coming 
up,  and  the  question  of  suffrage,  the  most  imi>ortant  question  that  has 
or  will  come  before  this  body,  we  ought  not  to  adopt  this  rule.  I  tell 
you  that  there  is  no  gentleuiau  on  this  floor  that  concentrates  his  ideas 
sufficiently  to  give  the  land  grabbers  justice  in  ten  minutes.  I  regard  it 
in  the  interest  of  land  grabbing  thieves  iu  California,  and  I  am  in  hopes 
that  the  Convention  will  vote  it  down. 

Mb.  RINGGOLD.  Mr.  President:  I  am  in  favor  of  giving  the  Chair- 
men as  much  time  as  they  choose,  with  the  exception  of  the  Chairman 
of  the  Committee  on  Privileges  and  Elections. 

Thb  PRESIDENT.  The  question  is  on  the  adoption  of  the  amend- 
ment to  strike  out "  thirty  "  and  insert  "  fifteen." 

The  amendment  was  rejected. 

Mb.  DUDLEY,  of  San  Joaquin.  Mr.  President :  I  move  to  amend 
by  adding, "  Provided,  that  the  advocates  of  woman  suffrage  shall  have 
one  hour  each  to  foi^ward  the  claims  of  the  suffering  women  to  the 
ballot." 

Tbb  PRESIDENT.    Out  of  order. 

Mb.  HOWARD.    I  withdraw  my  amendment. 

Mb.  REYNOLDS.  Mr.  President:  I  move  to  strike  out  all  after  the 
word  "  lime,"  in  line  three,  and  add  as  follows :  "  The  previous  question 
shall  not  be  moved  in  Committee  of  Ihe  Whole."     [Laughter.] 

Thb  PRESIDENT.  Out  of  order.  The  question  is  on  the  adoption 
of  the  amendment. 

Mb.  McFARLAND.    Mr.  President 

Mb.  REYNOLDS.     Mr.  President 

Thb  PRESIDENT.  The  gentleman  from  Sacramento,  Mr.  McFar- 
land, has  the  floor. 

Mb.  McFARLAKD.  Mr.  President:  It  does  seem  to  me  that  this 
action  at  this  time 

Mb.  REYNOLDS.    I  would  like  to  know 

Thb  PRESIDENT.  The  gentleman  from  San  Francisco  is  out  of 
order  and  will  take  bis  seat. 

Mb.  REYNOLDS.    Mr.  President :  I 

Tbb  president.    The  gentleman  will  Uke  his  seat 

Mb.  McFARLAND.  Mr.  President:  It  seems  to  ine  that  this  proposed 
action  at  Ibis  time  is  very  much  like  the  course  that  has  been  pursued 
by  some  gentlemen  here.  After  a  certain  numberof  speeches  have  been 
made  they  are  in  favor  of  the  previous  question.  Now,  sir,  it  does  seem 
to  me  wrong  and  unjust  that  after  certain  gentlemen  on  this  floor  have 
occupied  hours  and  n(^urs  in  the  discussion  of  the  matters  that  were 
interesting  to  them,  that  before  we  have  got  half  through  with  busi- 
ness, this  rule  should  be  adopted  so  that  no  man  shall  speak  more  than 
ten  minutes,  except  by  unanimous  consent.  It  is  a  very  strange  thing 
to  me  that  the  majority  of  this  Convention,  or  even  two  thirds,  cannot 
hear  gentlemen  discuss  a  question,  but  that  any  one  obstreperous  gen- 
tleman can  prevent  a  discussion  of  any  matter  more  than  ten  min- 
utes. I  do  not  believe  that  is  right.  I  say  that  the  history  of  the 
Convention  will  show  that  there  has  not  been  a  solitary  report  sent  into 
this  Convention  which  has  been  adopted  in  the  form  in  which  it  was 
presented,  and  there  has  not  been  a  solitary  question  that  a  majority  of 
this  Convention  were  prepared  to  vote  upon  at  all  here  until  after  full 
discussion.  Take  your  report  on  corporations;  take  your  report  on  rev- 
enue and  taxation ;  there  is  not  one  of  these  wiseacres  knew  how  to 
vote  upon  them.     They  had  no  idea. 

Mb.  tinnin.    How  do  yqp  come  to  that  conclusion? 

Mb.  McFARLAND.  I  come  to  the  conclusion  that  the  gentleman 
from  Trinity  seems  enlightened 

Mr.  TINNIN.  I  generally  vote  against  the  gentleman  from  Sacra- 
mento, and  I  thiuk  lam  invariably  right. 

Mb.  McFARLAND.  That  perhaps  may  be  true.  That  was  said  by- 
some  one  about  forty  years  ago,  and  has  been  repeated  a  number  of 
times  by  my  friend  from  El  Dorado.  It  is  worn  out.  [Laughter.]  On 
the  question  of  revenue  and  taxation  this  Convention  was  in  a  hubbub 
until  the  last  minute.  They  did  not  know  how  to  vote  until  after  full 
discussion,  and  when  the  gentleman  from  Sonoma  presented  his  amend- 
ment it  was  adopted  because  the  Convention  had  come  to  some  conclu- 
sion. I  should  bo  very  much  disappointed  if  some  gentlemen  were 
stopped  here  at  the  end  of  ten  minutes  by  some  one  member  of  this  Con- 
vention. I  would  like  to  know  bow  many  gentlemen  here  are  prepared 
to  vote  on  the  question  of  judiciary.    How  many  gentlemen  arc  there 
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here  who  know  whether  they  wish  to  adopt  the  report  as  it  is,  whether 
they  shall  amend  it,  or  whether  they  shall  reject  it  altogether?  6oine 
gentleman  takes  the  floor  to  discuss  it,  and  the  Convention  desire  to 
listea  to  him,  but  at  the  end  of  ten  minutes  he  is  slopped  by  one  man, 
and  this  whole  Convention  are  excluded  from  that  privilege,  because 
one  man  wants  to  stop  it.  If  you  grant  the  privilege  to  the  first  gentle- 
man you  must  do  it  to  the  next.  I  am  satisfied  that  this  Convention 
would  like  to  hear  a  number  of  gentlemen  upon  a  number  of  questions 
that  will  come  before  it,  and,  therefore,  I  am  opposed  to  this  amend- 
ment. 

Mr.  KLEINE.  If  our  business  is  to  be  done  without  this  rule  it  will 
take  us  nine  months  longer. 

Me.  McCALLUM.  Mr.  President:*!  move  to  strike  out  the  wordy, 
"  by  unanimooa  consent,"  and  insert  "by  consent  of  two  thirds." 

Mr.  ESTEE.  I  understand  that  the  rules  expressly  provide  that  a 
rale  may  be  suspended  by  a  two-third  vote. 

Mr.  McCALLUM.  This  amendment  provides  that  this  rale  shall 
not  be  suspended  except  by  unanimous  consent.  The  point  the  gentle- 
man makes  is  that  this  rule  may  be  suspended  by  a  two-thirds  vote.  I 
would  like  to  ask  the  Chair  for  a  construction  of  that. 

Thk  president.  Rule  Forty-three  provides  that  the  ConTention 
may  give  leave,  which,  of  course,  means  a  majority.  If  this  amend- 
ment is  adopted  it  will  require  unanimous  consent.  Under  the  present 
rale,  the  Convention,  by  a  majority  vote,  may  give  leave. 

Mb.  McCALLUM.  Then  the  gentleman  from  San  Francisco  is  in 
error.  This  amendment  of  mine  would  be  necessary.  I  am  in  favor 
of  this  because  it  seems  to  me  that  no  one  member  should  have  a  right 
to  object,  when  all  the  rest  of  the  Convention  may  desire  to  hear  a  mem- 
ber. 

Thk  PRESIDENT.  The  gentleman  will  send  up  his  amendment  in 
writing. 

Tbc  SECRETARY  read: 

"  Strike  out  the  words  '  by  unanimous  consent,'  in  the  last  line,  and 
insert  '  by  consent  of  two  thirds.' " 

Mr.  TIKNIN.  Mr.  President:  I  hope  the  rale  will  not  be  loaded 
down  with  any  such  amendment;  and,  furthermore,  if  this  amendment 
were  adopted,  it  would  save  no  time,  because  the  parties  would  insist  on 
the  vote  by  division  every  time,  and  the  time  would  be  taken  up  in 
that  manner.    I  hope  that  the  unanimous  consent  clause  will  be  retained. 

Mr.  McCALLUM.  It  has  always  been  decided  immediately,  without 
debate. 

Mr.  TIKNIN.  I  will  answer  in  this  way.  It  takes  time.  The  time 
occupied  would  be  as  long  as  the  gentleman  would  speak. 

Mb.  grace.  How  do  you  propose  to  make  up  the  time  wasted  in 
the  discussion  of  this  matter  this  morning? 

Mb.  ESTEE.    I  move  the  previous  question. 

Mr.  grace.    I  move  to  lay  the  whole  subject-matter  on  the  table. 

The  PRESIDENT.    The  motion  is  out  of  order. 

Mr.  ESTEE.    Mr.  President:  I  demand  the  previous  question. 

Messrs.  Larkin,  Larae,  McComas,  and  Smith,  of  Santa  Clara,  seconded 
the  demand  for  (ho  previous  question. 

The  main  question  was  ordered. 

The  PKBHIDENT.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Alameda,  Mr.  McCallum. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  il  ayes  to  51 
noes. 

Thb  PRESIDENT.  The  question  recurs  on  the  amendment  to  the 
rule  as  offered  by  the  gentleman  from  Lake,  Mr.  Noel. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  71  ayes  to  3& 
noes. 

Mb.  McCALLUM.  Mr.  President:  I  desire  to  call  attention  to  a  mis- 
take made  on  the  adoption  of  my  amendment.  I  learn  from  one  of  the 
Secretaries,  as  also  from  delegates  around  me,  that  this  amendment  was 
adopted  by  a  majority  vote,  and  that  there  was  a  mistake  in  the  count 
at  the  desk.    I  learn  that  from  an  Assistant  Secretary. 

The  PRESIDENT.  It  is  too  late  now.  It  has  been  announced  aa 
reported  by  the  Secretary. 

statb  board  or  bqoauzation. 

Mr.  EDGERTON.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  article  on  revenue  and  taxation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  fifteen  and  pending  amendments  are 
before  the  committee.    The  Secretary  will  read  the  amendments. 

The  SECRETARY  read: 

"By  Mr.  Wyatt:  Add  to  section  fifteen:  'Provided,  said  Stat«  and 
County  Boards  of  Equalization  are  hereby  authorized  and  empowered 
to  increase  or  lower  the  entire  assessment  roll,  or  the  assessments  con- 
tained therein,  so  as  to  equalize  the  assessment  of  the  property  contained 
in  said  assessment  roll,  so  as  to  make  said  assessments  conform  to  the 
irue  money  value  of  the  property  assessed.' " 

"By  Mr.  Smith,  of  Fourth  District:  'And  the  State  Board  of  Equal- 
ization, for  State  purposes,  and  the  county  Board,  for  county  purposes, 
shall  have  full  power  to  review  and  reform  State  and  county  assess- 
inents.' " 

RKMABKS  or  MB.  BHITB. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman  :  I  urge  my  amend- 
ment this  moroing,  and  I  will  briefly  state  the  reasons  why  I  do  so.  It 
seems  to  me,  after  looking  over  the  matter  further,  that  the  amendment 
introduced  by  Mr.  Wyatt  does  not  cover  the  ground.  It  does  not  touch 
the  matter.  The  Supreme  Court  of  this  State  has  decided  that  the  Board 
of  Equalization  has  the  power  to  raise  and  lower.  I  have  the  decision 
be£>re  me,  and  the  troable  about  this  matter  is  just  this:  that  in  the  Con- 
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stitution  there  is  no  general  provision  as  to  the  powers  of  the  Boards  of 
Equalization  or  as  to  Assessors,  and  the  Legislature  at  various  times  have 
defined  their  powers,  and  these  Acta  have  been  passed  upon  by  the 
Supreme  Court,  and  in  various  ways  the  power  attempted  to  be  given 
has  been  crippled.  It  seems  to  me  that  it  is  necessary  to  give  the  Board 
of  Equalization  here  a  general  power  in  the  Constitution;  give  them  full 
power,  not  only  to  raise  and  lower,  but  to  add  to  property,  and  not  only 
to  correct  the  assessment  roll  at  the  time,  but  after  the  time.  Now,  the 
amendment  I  have  offered  gives  generaJ  power,  so  that  it  will  not  be 
necessary  for  the  Legislature  to  define  their  powers  and  be  subject  to  be 
overturned  by  the  Supreme  Court. 

Mb.  EDGERTON.  Mr.  Chairman:  I  have  examined  the  amendment 
offered  by  the  gentleman  from  Kern,  and  it  seems  to  me  that  it  is  noth- 
ing but  repetition.  It  gives  the  Boud  power  to  do  just  precisely  what 
the  section  gives  the  B<wrd  power  to  do — to  equalize.  The  amendment 
of  Mr.  Wyatt  I  will  say  something  about  when  we  come  to  it. 

Thc  CHAIRMAN.  The  question  is  on  the  amendment  to  the  amend- 
ment, offered  by  the  gentleman  from  Kern,  Mr.  Smith.  * 

The  amendment  was  rejected. 

Thb  president.  The  question  recurs  on  the  amendment  to  section 
fifteen,  offered  by  Mr.  Wyatt. 

BBMARKS  or  MB.  SBArTBB. 

Mb.  SHAFTER.  Mr.  Chairman:  I  hope  this  amendment  will  not 
b«  adopted.  The  gentleman  on  the  right  yesterday  stated,  what  to  my 
mind  are  insuperable  objections  to  it.  There  is  no  requirement  on  the 
Board  of  Supervisors,  or  the  Equalization  Board  of  the  county,  whoever 
they  may  happen  to  be,  to  give  any  notice  to  the  party  to  whom  the 
assessment  is  raised.  It  simply  declares  their  power  and  creates  the  duty 
in  them  to  raise  and  lower  the  assessment  as  they  think  fit.  The  law 
will  give  the  Assessor  the  right  to  fix  the  value  of  the  property.  What 
is  the  reason  why  a  man  has  not  a  ri^ht  to  rely  upon  that  valuation 
remaining,  unless  he  is  notified  that  it  is  likely  to  be  changed?  There 
can  be  no  barm  in  informing  him,  and  giving  him  a  chance  to  be  heard. 
Objection  is  made  on  the  ground  of  expense.  Is  that  a  reason  why  a 
man's  property  should  betaken  from  him  without  a  hearing?  Certainly 
notice  13  essential  to  the  administration  of  justice,  not  only  there,  but 
elsewhere.  For  that  reason  I  do  not  think  that  the  Supervisors,  or  the 
State  Board  either,  should  have  the  right  to  change  an  assessment,  upon 
which  a  man  has  a  right  to  rely,  without  giving  the  man  notice.  There 
is  no  more  reason  for  allowing  the  Board  to  raise  a  man's  assessment 
without  (giving  him  notice,  than  for  taking  away  his  property  without 
giving  him  an  opportunity  to  defend  his  title  to  it.  I  think  that  no  pro- 
vision should  be  adopted  giving  any  Board  the  power  to  pass  upon  these 
things  without  giving  notice  to  tlie  parties.  There  are  other  reasons 
that  were  stated  yesterday,  and  I  am  sorry  to  sajy  that  I  forget  them  at 
the  present  moment,  but  that  one  reason  alone  is  sufficient  to  cover  the 
case.  It  has  been  stated  here,  that  the  decisions  of  the  Supreme  Court 
now  declare  that  the  finding  of  the  Assessor  was  ultimate  and  final  upon 
this  question. 

Well,  now,  I  say  that  an  amendment  has  been  adopted  by  which  the 
election  of  Assessors  has  been  stricken  out  of  the  article.  That  is  to  be  . 
left  to  legislation.  But  the  difiiculty  hitherto  has  been  that  notwith- 
standing the  statuto  allowed  the  Boards  of  Supervisors  to  equalize,  the 
trouble  was  that  the  Constitution  forbid  it.  The  Assessor  had  the  sole 
power  to  administer  upon  it.  I  hold  that  the  word  "e<iualize"  covers 
the  whole  ground.  What  is  equalization,  unless  it  is  to  cut  off  or 
enlarge,  to  increase  or  diminish?  The  very  word  itself  signifies  that. 
You  cannot  equalize  except  by  raising  it  or  lowering  it.  Equalizing 
covers  the  whole  ground,  and  is  just  aa  effective  as  this  statement  in  the 
amendment  offered  by  the  gentleman  from  Monterey,  Mr.  Wyatt.  Why 
should  we  depart  from  that?  If  you  want  to  say  in  express  torms  that 
these  Boards  shall  go  forward  on  their  own  motion,  without  notice  to 
the  parties  affected  oy  it,  and  raise  assessments,  this  will  accomplish  it, 
but  in  so  doing  it  seems  to  me  you  will  violate  the  most  absolute  prin- 
ciples upon  which  justice  is  administered  among  men.  The  trouble 
before  was  that  the  Assessor  had  all  the  power.  Now  he  is  deprived  of 
it,  and  it  is  given  to  the  State  or  county  Boards,  as  the  case  may  be. 

.         ■  BEMABK8  OP  MR.  WYATT. 

Mb.  WYATT.  Mr.  Chairman :  It  was  with  a  view  to  meeting  the 
difficulties  that  have  been  stated  that  I  introduced  this  amendment. 
Under  the  old  Constitution  the  Assessor  was  supreme  in  the  valuation  of 
property,  and  great  abuses  have  grown  up  in  consequence  of  it,  and  the 
Supreme  Court  by  its  decisions  has  hedged  in  these  officers  until  the  Leg- 
islature has  become  incompetent  to  give  a  remedy  in  the  case.  Now, 
what  I  desire  is  not  to  leave  it  simply  a  question  as  to  whether  these  pres- 
ent decisions  shall  be  continued  as  the  decisions  of  the  Supreme  Court, 
but  whether  we  intend  by  the  expression  that  we  make  here  that  they  . 
are  contrary  to  the  policy  which  we  desire  continued  in  the  future,  and 
that  is  exactly  what  I  want  to  say  in  this  Constitution.  I  want  to  say 
that  the  Boards  of  Supervisors  of  the  counties  shall  have  power  to  cor- 
rect, upon  their  own  motion,  and  without  the  necessity  of  a  long  law- 
suit, the  errors  or  wrongs— in  many  instances  the  willful  wrongs — of 
the  assessment  of  property.  It  is  impossible  to  raise  the  assessment  roll 
up  to  an  equalization,  and  at  present  the  only  power  the  Board  of  Super- 
visors have  is  that  they  can  lower  property.  We  should  provide  now  so 
that  everybody  shall  pay  an  equal  proportion  of  taxes.  The  only 
remedy  is  to  give  the  Board  of  Supervisors  plenary  power,  so  that  they 
can  of  their  own  motion  say  that  the  assessment  of  A  is  too  low ;  that  it 
is  not  correct,  and  that  they  raise  it  ton,  twenty,  one  hundred,  or  one 
hundred  and  fifty  per  cent.,  as  the  case  may  be;  and  if  the  Legislature 
sees  proper  to  say  that  the  Board  of  Supervisors  may  drop  a  letter  into 
the  Post  Office  to  that  effect,  of  course  it  is  all  right.  I  nave  no  objec- 
tion to  that,  but  I  want  them  to  have  the  power,  notice  or  no  notice.  _  A 
time  is  appointed  for  this  Board  to  meet.    It  is  known  to  all  of  the  citi- 
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zens,  and  they  can  attend  and  aee  whether  their  property  has  been  low-, 
ered  or  iacreased. 

Suppose  the  Congress  of  the  United  States  this  Winter  should  pass  a 
law  requirliig  the  lands  of  the  railroads  in  this  Slate  to  be  certified  to  the 
railroads.  Then  there  would  be  from  five  to  ten  millions  of  dollars 
worth  of  land  certified  over,  that  would  be  taxable,  running  through 
several  counties,  overriding  all  other  properties  in  those  counties.  Sup- 
pose that  it  is  found  that  they  are  assessed  ten,  fifteen,  or  thirty  per  cent, 
below  the  true  value  on  these  lands,  and  that  the  county  Board  is  not 
strong  enough  to  handle  them,  then  I  want  the  State  Board  strong 
enough  to  handle  that  particular  property  and  put  it  at  their  own  valu- 
ation. '  Take  the  property  of  the  Almaden  mine,  in  Santa  Clara.  If  it 
is  too  big  for  the  county  Board  to  handle  it,  then  I  want  the  State  Board 
to  handl^  it.  Tou  do  not  want  to  double  the  taxation  of  all  the  property 
in  the  County  of  Santa  Clara,  but  you  want  to  be  able  to  reach  a  par- 
ticular property,  and  say,  as  Nathan  did  to  David,  "Thou  art  the  man." 

BIHAKES   OF   MR.   TOWNSKMO. 

Mb.  TOWKSKND.  Mr.  Chairman :  If  it  was  parliamentary,  I  would 
call  this  the  most  infamous  proposition  I  ever  heard  of  in  my  life.  They 
could  confiscate  a  man's  property  without  a  man  having  the  time  to 
defend  himself.  The  gentleman  saw  fit  to  cite  the  case  of  Lux  A  Miller, 
for  what  purpose,  I  know  not.  I  have  yet  to  learn  that  it  is  a  crime  for 
a  man  to  be  frugal,  and  industrious,  and  to  acquire  property,  in  this  or 
any  other  country ;  but  it  seems  to  be  so  in  this  body,  by  a  certain  class 
of  men.  If  a  Board  so  constituted  should  meet  together  and  wish  to 
confiscate  a  man's  property,  all  they  would  have  to  do,  under  his  propo- 
sition, would  be  to  assess  his  taxes  to  an  enormous  or  unreasonable 
amount,  and  he  would  not  be  permitted  to  produce  witnesses  to  defend 
himself.  I  think  it  is  a  thing  so  monstrous  and  ridiculous  that  this  Con- 
vention ought  not  to  entertain  it  for  a  moment.  I  am  satisfied  that  it 
will  not.  It  is  creating  a  Commission  with  more  powers  than  any  Board 
that  ever  existed  in  this  republican  government  I  hope  it  will  not  be 
adopted. 

BEMABKS   OF    UR.    WEST. 

Mb.  WKST.  Mr.  Chairman:  I  hope  that  this  amendment  will  be 
adopted.  The  Courts  hold  that  the  Assessor  has  arbitrary  power;  has 
sole  power.  This  amendment  proposes  to  give  that  power  to  the  Board ; 
to  provide  that  any  abuses  or  mistakes  that  the  Assessor  may  make  can 
be  corrected  by  the  Board — the  county  Board.  Now,  I  know  that  the 
working  of  the  present  system  is  such  that  if  any  particular  gentleman 
in  the  county,  any  property  owner,  feels  that  he  ts  aggrieved,  that  his 
rights  have  beien  infringed,  he  can  appear  before  the  Board  and  get  his 
assessment  reduced;  but  if  it  becomes  absolutely  necessary,  in  order 
that  the  ends  of  justice  and  equality  should  be  served,  that  this  assess- 
ment should  be  raised,  they  must  institute  a  regular  process,  and  the 
process  will  not  expire  until  four  or  five  days  after  the  limited  time; 
and  the  present  svstem  is  a  nullity.  I  hope  that  the  amendment  will 
be  adopted.  We  do  not  expect  that  the  Board  of  Supervisors  will  be  a 
secret  conclave  to  pull  against  any  citiaen  or  confiscate  his  property; 
,  but  that  they  may  have  an  opportunity,  within  a  reasonable  time,  to 
correct  mistakes  and  to  raise  the  assessment  as  well  as  to  lower  it. 

REHIRES   OF   MB.    HERRIKOTOK. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  hope  this  amendment  will 
prevail.  I  do  not  think  the  gentleman  need  be  alarmed  about  property 
being  confiscated.  I  do  not  believe  that  this  Convention  are  going  to 
steal  Lux  &  Miller's  land.  I  do  not  believe  that  any  county  Board  are 
likely  to  pocket  any  of  the  proceeds  of  the  land  of  Lux  t  Miller,  or  of  the 
railroad  company,  or  of  the  gentleman,  or  of  any  gentleman  who  gives 
in  an  honest  assessment.  The  same  objection  that  is  urged  by  the  gen- 
tleman to  the  Equalization  Boards  may  with  equal  propriety  be  urged 
against  the  Courts.  Why  do  you  give  the  Courts  such  ample  power  of 
0  review,  of  construction,  with  reference  to  any  matter  that  is  pending 
before  them?  You  simply  desire  them  to  hear  and  determine.  You 
give  these  Boards  no  more  power.  They  simply  have  the  right  to  hear 
and  determine  with  reference  to  the  equalization  of  the  taxes  on  the 
assessment  roll,  and  they  have  power  to  raise  and  Ic^er  these  assess- 
ments when  they  are  not  in  conformity  with  the  true  cash  Value  of  the 
property.  What  objection  can  the  geutleman  have  to  having  the  assess- 
ment at  the  true  cash  value? 

Mb.  TOWNSEND.  Does  not  the  author  of  this  amendment  expressly 
state  that  be  wants  the  assessment  raised  by  the  Board  without  notice  to 
the  parties;  without  their  being  permitted  to  come  in  and  defend  them- 
selves and  show  reason  why  it  should  not  be  raised  ?  Is  not  that  the 
express  words  of  the  author  of  that  amendmentT 

Mb.  WYATT.  I  have  expressed  it  this  way :  that  I  want  the  Board  of 
Equalization  empowered  to  act  upon  their  own  motion  while  equalizing 
the  assessments,  if  they  deem  it  necessary  to  do  so,  and  without  notifying 
the  parties,  or  with  notice  if  they  see  proper  to  give  it. 

Mb.  TOWNSEND.  That  is  the  language  of  the  author  of  the  amend- 
ment, and  that  is  his  object 

Mb.  HERRINGTON.  I  don't  care  anything  about  the  gentleman's 
argument,  or  what  he  said.  I  am  addressing  myself  to  the  amendment 
as  it  reads,  and  I  call  upon  the  Secretary  to  read  the  amendment  as  it 
now  reads. 

Mb.  TOWNSEND.    What  is  the  object  of  this  amendment? 

Mr)  HERKINGTON.  The  object  is  to  give  the  Board  the  power  to 
determine  the  question  of  the  value. 

Mb.  TOWNSEND.  Don't  the  section  as  reported  by  the  committee 
give  the  Board  thepower? 

Mb.  HERRINGTON.    Not  upon  the  same  basis. 

Mb.  TOWNSEND.  Isn't  the  object  of  this  amendment  to  give  them 
the  power  to  act  without  giving  notice? 

Mb.  HERRINGTON.    The  object  is  to  get  at  a  certain  basis,  and  that 


is  to  its  true  cash  value.  That  is  the  purpose  of  it,  and  it  subserves  that 
purpose  admirably.  It  may  be,  in  consei|uence  of  its  connection  with 
the  amendment  as  reported  by  the  committee,  it  might  possibly  be 
shortened  some,  but  that  does  not  alter  the  merits  of  the  provision  as  it 
now  stands.     I  am  in  favor  of  the  amendment 

Mb.  SMITH,  of  Fourth  District  I  would  like  to  refer  to  the  decision 
of  the  Supreme  Court,  to  show  that  the  Board  has  this  power 

The  CHAIRMAN.  The  gentleman  has  once  addressed  the  Conven- 
tion on  this  amendment. 

■  BEMABK8  OF  MB.  EDOEBTON. 

Mr.  EDGERTON.  Mr.  Chairman :  I  desire  to  call  the  attention  of 
the  committee  to  the  amendment,  and  I  think  it  should  not  be  adopted. 
It  confers  a  concurrent  power  upon  the  State  and  upon  the  county 
Board.  It  gives  the  county  Board  the  power  to  raise  or  lower  the  entire 
assessment  roll  of  any  county  by  one  act,  whereas,  the  ofSce  of  the 
county  Board  of  Equalization  is  to  operate  upon  individual  assessments 
and  equalize  them,  to  increase  or  decrease  the  valuation  of  tba  property 
of  individuals.  It  does  more  than  that.  It  gives  the  State  Board  and 
the  county  Board  power  to  act  upon  individual  assessments.  Now,  I 
never  have  understood  the  theory  of  a  State  Board  of  Equalization  to  be 
that  they  were  to  act  upon  the  individual  assessments.  I  know  of  Jio 
State  in  the  Union  where  any  such  rule  prevails;  and  if  the  State  Board 
is  to  traverse  this  State,  and  to  get  up  original  assessments  of  their  own 
upon  the  assessments  of  this  State,  you  will  have  to  get  jip  some  new 
kind  of  almanac  in  order  for  them  to  do  it  in  the  course  of  a  single  year. 
It  is  declared  in  the  section  that  the  State  Board  shall  equalize  the  val- 
uation of  the  taxable  property  in  the  State  for  the  purposes  of  State 
taxation,and  that  the  county  Boards  shall  equalize  the  valuation  of  the 
taxable  property  in  the  county  for  the  purposes  of  county  taxation. 
That  is,  the  county  Boards  equalize  between  individuals.  Now,  I  sub- 
mit that  the  process  of  arriving  at  the  results  should  be  left  entirely  to 
the  Legislature,  and  that  it  is  not  only  unwise,  but  it  might  be  danger- 
ous, for  us  to  fix  any  rule  of  procedure  here  in  the  premises.  I  am 
opposed  to  conferring  this  concurrent  power  on  these  two  Boards  to  act 
in  the  premises.  Now,  sir,  suppose  the  Stale  Board,  acting  on  the  assess- 
ment, increases  or  decreases  it,  and  then  the  county  Board  does  the 
same  thing,  and  they  disagree,  how  are  you  going  to  get  out  of  the 
difficulty?  I  think  it  is  a  dangerous  amendment  Tne  gentleman 
from  Monterey  undoubtedly  desires  that  there  shall  be  a  just  valuation ; 
tlKtt  property  should  be  valued  at  its  cash  value,  as  nearly  as  may  be. 
Now,  sir,  there  is  no  danger  in  leaving  it  to  be  provided  by  law.  The 
Code  makes  it  a  duty  to  do  so.  It  is  the  duty  of  the  county  Boards  to 
equalize  between  individuals,  and  it  will  be  the  duty  of  the  State  Board 
to  equalize  for  State  purposes.  That  power  is  represented  by  the  word 
"equalize."  It  means  to  increase  and  decrease,  for  the  purpose  of  get- 
ting at  the  standard  of  value.  I  do  not  believe  that  the  author  intended 
to  confer  any  such  concurrent  power  on  these  two  Boards,  but  the" 
amendment  does  do  it.     I  think  the  section  should  be  left  as  it  stands. 

BEMABE8  OF  MB.  ANDBEW8. 

Mb.  ANDREWS.  Mr.  Chairman :  I  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Monterey.  I  think  the  way  the  section 
stands  now  the  Legislature  could  not  authorize,  or  could  not  empower 
the  Boards  to  equalize  taxes  upon  their  own  motion.  The  amend- 
ment is  to  authorize  and  empower  these  Boards  of  Equalization  to  act 
upon  their  own  motion.  Gentlemen  seem  to  be  very  much  alarmed 
that  the  Beards  will,  without  notice,  act  upon  individuals.  But  why 
should  the  gentleman  from  Mendocino  fear  that  Boards  will  act  in 
these  matters  arbitrarily  and  without  notice?  Is  that  the  history  of 
Boards  of  Equalization?  But  the  history  has  been  that  these  Boards 
had  not  the  power,  that  they  were  surrounded  by  so  many  legal  quib- 
bles, by  so  many  technicalities,  so  much  red  tape,  that  they  could  not 
reach  equalization,  that  they  could  not  reach  those  who  are  not  paying 
their  just  nroportion. 

Mb.  TOWNSEND.    Why  could  they  not  ? 

Mb.  ANDREWS.  Because  they  were  surrounded  by  so  many  techni- 
calities. 

Mb.  EDGERTON.  If  you  will  allow  me  to  state  it,  the  reason  they 
could  not  do  it  was  because  of  the  obstacle  in  the  Constitution  as  it  now 
exists. 

Mb.  ANDREWS.  I  have  but  ten  minutes  left  and  do  not  like  to  be 
interrupted.  The  gentleman  knows  that,  as  this  now  stands,  with  the 
amendment  he  introduced  yesterday,  it  would  prevent  the  State  Board 
from  equalizing  taxation.  The  gentleman  from  Mendocino  has  asked 
if  it  is  a  crime  to  acquire  property  ?  And  here  let  me  say  that  when  I 
feel  a  thing  I  feel  it  ardently.  I  have  felt  the  outrage  of  this  system. 
It  is  not  that  men  should  not  have  the  right  to  acquire  property,  but  it  is 
this  outrage :  that  men  of  wealth  and  corporations  have  not  been  obliged 
to  pay  auylhing  like  their  equal  proportion  of  the  taxes,  and  that  is 
what  we  want  to  get  at;  we  want  to  prevent  the  wealthy  men  of  the 
land  from  escaping  their  equal  share  of  taxation  upon  the  property  they 
own,  and  therefore,  in  order  to  accomplish  this,  we  have  got  to  give 
these  Boards  power  to  act  upon  their  own  motion. 

Mr.  TOWNSEND.  What  objection  would  you  have,  if  it  is  no  crime 
or  misdemeanor,  to  giving  notice? 

Mb.  ANDREWS.  Do  you  suppose  that  any  Board  would  refuse  to 
give  notice? 

Mr.  TOWNSEND.    Why  do  you  want  to  give  them  that  power? 

Mk.  ANDREWS.     I  want  them  to  have  the  power  to  do  something. 

Mr.  TOWNSEND.  The  author  of  the  amendment  savs  that  the  only 
objection  was  that  men  come  in  with  their  witnesses  and  their  attorneys 
and  defend  themselves. 

Mr.  ANDREWS.  I  do  not  understand  that  the  gentleman  from 
Monterey  has  said  that  he  did  not  believe  that  they  should  give  notice, 
if,  under  the  cireumstanccs  of  the  case,  notice  could  properly  be  given. 
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That  is  not  the  intention  of  the  geatleman  from  Monterey.  The  inten- 
tion was  this — that  they  should  have  power  to  do  it  upon  their  own 
motion. 

Mb.  TOWNSEND.    Without  notice. 

Mr.  ANDREWS.  I  do  not  understand  that  the  gentleman  from  Mon- 
terey is  in  favor  of  any  such  thing 

Me.  TOWNSEND.    He  said  so. 

Mr.  ANDREWS.  But  that  the  Board  should  have  power,  of  its  own 
motion,  to  act. 

Mr.  TOWNSEND.    Without  notice. 

Mr.  EDGERTON.  I  would  ask  the  gentleman  from  Shasta  if  he  is 
aware  that  this  amendment  gives  the  same  power  to  two  Boards,  and 
suppose  one  exercises  it  in  one  direction,and  the  other  in  the  other,  what 
are  you  going  to  do? 

Me.  ANDREWS.  There  is  no  proposition  that  an  ingenious  gentle- 
man, like  the  gentleman  from  Sacramento,  could  not  find  some  objection 
to. 

Mr.  EDGERTON.  It  gives  the  same  power  to  tbe  two  Boards,  and 
they  may  be  in  conflict  all  the  time,  and  there  is  no  way  out  of  the 
difficulty. 

Mr.  ANDREWS.  Mr.  Chairman :  I  have  not  noticed  the  language 
particularly,  but  I  believe  that  this  will  be  what  will  be  aocompiishM 
by  the  amendment  of  the  gentleman  from  Monterey.  In  the  first 
place — and  I  will  come  right  down  to  facts— in  some  counties  in  this 
State  four  or  five  men  own  one  half  or  more  than  one  half  of  the  real 
estate  in  the  county,  if  that  real  estate  owned  by  these  four  or  five  men 
was  properly  assewed.  There  is  a  case  where  these  men  not  only  have 
the  Assessor,  but  they  have  (he  County  Board  of  Equalization.  Then 
why  should  not  the  State  Board  have  power  to  come  down  on  these 
individual  assessments  and  thus  reach  these  fellows.  If  the  State  Board 
has  no  power  to  reach  individual  assessments  then,  on  real  estate,  in  such 
a  county  as  that,  tbe^  would  have  to  raise  all  the  real  estate  in  the 
county,  when  the  majority  of  the  property  had  been  assessed  up  to  its 
valued  while  these  four  or  five  men  had  not  been  assessed  at  more  than 
one  tenth,  one  fifth,  or  one  third  of  the  value  of  their  property.  That 
has  been  the  history  of  some  of  the  counties  of  this  State;  that  these  few 
large  holders  of  real  estate  not  only  had  the  Assessor,  but  they  had  the 
County  Boards  of  Equalization.  That  has  got  much  to  do  with  this 
question,  as  we  are  projwsing  to  reach  equalization.  Without  this  we 
could  only  reach  equalization  in  tbe  State  by  coming  down  on  all  the 
taxpayers  in  the  county,  when  their  real  estate,  with  the  exception  of 
these  few  men,  had  already  been  appraised  at  all  it  was  worth. 

EKMABK8   OP   MR.   VILCBER. 

Mb.  FILCHER.  Mr.  Chairman :  I  am  in  favor  of  tbe  amendment 
proposed  by  the  gentleman  from  Monterey,  and  especially  the  idea 
aimed  at.  I  have  seen  instances  where,  if  the  law  was  as  be  proposes, 
it  would  be  to  the  advantage  of  the  whole  tax-paying  community.  Tbe 
Board  of  Equalization,  the  local  Board  particularly,  often  in  reviewing 
the  assessment  roll,  sees  assessments  that  are  obviously  unjust,  and  yet 
they  have  no  power,  without  a  petition,  to  change  it.  I  say  that  they 
should  have  that  power  when,  on  the  face  of  tbe  assessment,  it  appears 
unjust  More  than  that,  it  is  very  inconvenient.  For  instance :  I  dis- 
cover that  a  certain  assessment  is  too  low,  or  mine  is  too  high.  It  is  a 
disagreeable  matter  to  impose  upon  me  to  compel  me  to  go  in  there  and 
make  a  complaint  against  my  neighbor  or  my  neighbor's  property. 
Therefore  we  elect  officers  for  that  particular  purpose,  officera  to  equalize 
assessments,  and  I  say  that  when  they  come  to  a  certain  piece  of  prop- 
erty and  find  that  it  is  a  little  too  high,  or  another  is  a  little  too  low, 
th^  should  put  it  on  a  basis  of  equality,  and  if  their  powers  are  not 
sufficient  to  do  this  then  their  powers  are  not  what  they  should  be. 
While  I  recognize  the  importance  of  this  amendment,  yet  I  also  recog- 
nize the  objections  urged  by  the  gentleman  from  Mendocino,  Mr.  Town- 
send,  that  this  power  might  be  exercised  arbitrarily  and  unjustly,  might 
be  exercised  in  such  a  manner  as  to  run  to  the  other  extreme.  I  have 
an  amendment  which  I  would  propose  to  add  on  to  the  amendment 
offered  by  the  gentleman  from  Monterey,  and  which,  I  believe,  will 
meet  the  objection  raised,  and  which,  I  believe,  is  only  objectionable 
because  it  goes  into  legislation,  or  is  of  a  legislative  character.  It  seems 
to  me  that  the  amendment  itself  is  such  that  it  partakes  of  statutory  law, 
to  the  details,  rather  than  to  the  fundamental  principle  laid  down  in  the 
first  part  of  the  section.  I  propose  the  following  amendment  to  tbe 
amendment  offered  by  the  gentleman  from  Monterey,  Mr.  Wyatt: 

"Provided  further,  that  when  either  of  said  Boards  propose  to  act  on 
their  own  motion,  in  a  manner  afi°ecting  the  taxation  of  property,  it 
shall  be  their  duty  to  give  due  notice  of  their  proposed  action  to  the 
party  or  parties  interested,  and  of  the  time  set  (or  the  consideration  of 
the  matter." 

There  can  certainly  be  no  objection  to  that  I,  for  one,  would  oppose 
the  amendment  if  it  embraces  tbe  idea  that  it  would  exclude  parties 
from  defending  themselves.  I  do  not  believe  in  any  injustice.  I  do  not 
believe  in  adopting  an  unjust  provision  for  the  sake  of  remedying  an 
evil.  I  do  not  believe  that  the  gentleman  from  Monterey  will"  admit, 
or  will  assert,  that  he  himself  would  deny  to  any  taxpayer  the  oppor- 
tunity of  appearing  before  the  Board  and  making  the  best  defense  pos- 
sible. We  do  not  know  the  motives  which  produced  or  gave  rise  to  the 
assessment  as  it  appears  on  tbe  roll.  It  may  be  just  There  may  be  a 
cause  for  it  If  so,  the  parties  should  be  allowed  to  appear  and  show 
cause.  It  becomes  the  duty  of  the  Board  to  do  justice  to  the  taxpayer. 
I  hope  that  the  gentleman  from  Monterey  will  accept  this  amendment. 
I  will  offer  it  as  an  amendment  to  the  amendment. 

BEMABKS  or    MB,  TDLLT. 

Mb.  TULLT.  Mr.  Chairman :  The  amendment  of  the  gentleman 
from  Monterey  proposes  that  the  Board  of  Equalization  may,  upon  its 
own  motion,  and  without  notice,  equalize  taxation.    He  states  that  to  be. 


distinctly,  his  measure.  The  friends  of  the  measure  —  those  besides 
him — say  that  it  does  not  mean  any  such  thing.  Now  I,  for  one,  am 
willing  to  vote  that  the  Board  of  Equalization,^upon  its  own  motion, 
may  do  what  the  gentleman  claims  that  he  desires  it  to  do,  if  he  will 
insert  a  clause  providing  that  they  shall  give  notice  to  the  parties.  But 
the  idea  of  dealing  with  this  question  on  their  own  motion,  without 
notice,  is  simply,  to  my  mind,  a  monstrous  proposition ;  and  there  is  no 
better  evidence  of  its"  monstrosity  than  the  speech  of  the  gentleman 
yesterday,  when  he  paraded  a  number  of  prominent  men's  names  before 
this  Convention  who  had  come  before  these  Boards  with  their  witnesses 
and  produced  evidence  so  that  the  Board  could  do  nothing.  If  that 
Board  were  imbued  with  the  feelings  and  sentiments  which  the  gentle- 
man exhibits  on  this  floor,  with  reference  to  men  of  property  and  men 
of  land,  I  think  you  could  say  good  bye  to  land,  or  any  other  kind  of 
property,  if  taxes  could  be  raised  or  lowered  without  notice.  I  certainly 
have  never  heard,  or  read,  in  an^  civilized  country,  where  a  man  could 
be  deprived,  or  where  the  proposition  was  made  to  deprive  a  man  of  life, 
liberty,  or  property,  without  notice — due  notice.  Now,  I  am  willing  to 
vote  ror  the  taxation  of  lands;  that  large  estates  shall  be  taxed  at  their 
cash  value,  the  same  as  little  estates.  I  am  in  favor  of  taxing  all  prop- 
erty in  the  State.  I  will  vote  for  any  measure  that  will  have  that  effect, 
either  real  or  personal  property,  but  I  am  not  willing  to  vote  for  mea- 
sures that  will  rob  men  of  the  fruits  of  their  labor  and  their  enterprise. 

BEMAEES   OF   MB.   BELCHEE. 

Me.  BELCHER.  Mr.  Chairman  :  It  seems  to  me  that  this  amend- 
ment before  the  committee  is  unnecessary  and  uncalled  for.  The  pur- 
pose in  framing  this  article  of  the  Constitution  is  to  make  taxation 
equal — to  equalize  the  burdens  of  taxation.  Now,  when  we  are  framing 
laws  the  mischief  that  is  to  be  overcome,  and  that  we  are  trying  to 
remedy,  is  what  we  are  to  look  at.  Now,  what  has  it  been  ?  Under 
the  Constitution  as  we  have  it  now.  Assessors  must  be  elected  by  the 
people  in  the  districts  which  they  are  to  assess.  Because  the  Assessors 
are  to  be  elected  in  tbe  districts,  in  the  townships,  and  in  the  counties,  it 
has  been  held  that  no  Board — no  Statq,  Board — can  equalize  taxes, 
because  that  would  be  exercising  the  powers  of  Assessors.  Now,  you 
have  stricken  that  out  from  this  Constitution,  and  you  are  going  to  have 
your  Assessors  elected  as  other  officers  are  elected  or  appoints!.  Now 
then,  he  is  properly  elected  an  Assessor,  without  his  necessarily  having 
been  elected  in  the  particular  district  in  which  he  is  to  make  the  assess- 
ment. That  is  the  element  that  comes  into  the  present  Constitution, 
which  is  to  be  eliminated  from  the  new  one.  Now,  then,  what  more 
have  you  to  do?  Your  Assessors  have  the  fullest  powers  to  assess  that 
the  Legislature  can  give  them.  Now,  you  must,  as  a  matter  of  necessity, 
have  an  Assessor.  There  must  be  somebody  in  these  counties  who  is  to 
go  around  and  consult  all  the  people  for  that  purpose  and  estimate  the 
values  of  the  property  first  Now,  it  is  unaoubtedly  true  that  the 
Assessors  sometimes  fail  to  assess  equalW.  One  man's  property  is  placed 
higher  than  another,  in  proportion.  Why,  if  everybody's  property  was 
assessed  at  the  same  per  cent,  it  would  be  all  right  for  county  purposes, 
because  each  man  there  would  bear  his  just  proportion  for  county  pur- 
poses. Having  then  the  Assessor,  it  is  important  that  there  be  a  Board 
capable  of  reviewing  his  actions,  and  determining  whether  or  not  he  has 
assessed  all  men  at  the  same  rate,  and  to  that  end  you  must  have  a 
County  Board  of  Equalization.  Having  then  a  county  Board,  exercis- 
ing the  power  in  the  counties,  it  is  of  the  same  importance  that  all  tbe 
men  in  the  State,  and  the  counties,  should  bear  their  equal  share  of  the 
State  burdens.  Now,  it  may  happen  that  the  Assessors  of  the  different 
counties  may  assess,  and  the  dinerent  county  Boards  may  equalize  at  a 
different  rate.  That  is  all  right  for  the  county  purposes,  but  it  is  wrong 
when  it  comes  to  the  State.  Now,  you  want  one  for  State  purposes  that 
there  shall  be  equality  between  the  counties.  Now,  then,  tnis  provision 
is  for  a  Board  to  equalize  county  taxes,  and  another  Board  to  equalize 
the  State  taxes.  It  seems  to  me  that  it  is  as  complete  as  it  can  be. 
Here  is  the  machine  to  be  set  in  motion  to  work  out  this  result  How  ? 
Why,  the  Legislature  must  prescribe  the  details.  The  Legislature 
must  come  in  and  determine  how  property  shall  be  assessed.  The  law 
now  says  it  shall  be  assessed  at  its  full  cash  value.  The  Legislature 
must  provide  how  the  Boards  shall  proceed ;  upon  what  notice  and  how 
they  sliall  act ;  where  they  shall  meet  and  how  long  remain  in  session. 
The  law  must  come  in  and  prescribe  the  method  of  their  action.  The 
Constitution  simply  provides  the  instrumentality,  but  the  Legislature 
must  prescribe  the  time  of  action  and  the  notice  upon  which  the  Board 
shall  act.  Now,  I  say  that  you  cannot  do  anything  to  this  that  will  add 
any  force  or  effect  to  it  It  is  as  complete  now  as  it  can  be.  Gentlemen 
have  spoken  about  the  notice  to  be  given.  We  are  here  simply  framing 
the  groundwork  of  tbe  law,  the  groundwork  of  this  superstructure,  and 
when  we  frame  that  the  Legislature  must  come  in  and  provide  the 
method  of  carrying  it  out  It  has  been  said  many  times,  and  it  is  true, 
that  Constitutions  are  not  self-executing.  They  declare  the  principles 
upon  which  rest  the  framework  of  tbe  government.  After  that  you 
must  have  legislation  to  carry  out  those  principles.  Tbe  section  as 
reported  gives  the  Boards  the  power  to  equalize.  Does  it  give  them  any 
power  by  adding  this  amendment?  It  seems  to  me  that  it  does  not  add 
anything  to  it.  I  believe  it  is  better  to  leave  this  as  it  is;  leave  it  to 
the  Legislature  to  prescribe  the  means  and  manner  of  carrying  it  out. 
Leave  simply  the  power  to  do  the  thing  in  the  manner  the  Legislature 
shall  prescribe.  What  more  can  there  be  needed.  .  The  gentleman  from 
Monterey  says  that  he  wants  a  Board  with  power  to  act  without  notice. 
I  do  not  want  any  such  Board.  I  do  not  believe  the  Legislature  wants 
any  such  Board.  You  first  prescribe  that  a  man  shall  give  a  statement 
under  oath  of  all  the  property  he  has.  He  is  assessea  and  he  knows 
what  his  assessment  is.  I  do  not  want  any  Board  that  can  come  in  and 
say,  arbitrarily,  and  without  any  notice  to  anybody,  this  man's  taxes 
shall  be  raised  five,  ten.  or  fifteen  per  cent  Ho  has  been  assessed  by 
one  officer,  and  it  would  not  be  right  to  act  otherwise  than  to  let  bin) 
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know  when  they  are  going  to  act  upon  it  again.  The  law  has  always 
prescribed  that,  and  it  will  prescribe  that.  But  I  say  that  these  pro- 
visions of  the  Constitution  do  not  want  to  ^o  into  that  We  are  not 
making  a  code  of  laws.  We  are  not  prescribing  the  method  of  this 
action.  We  are  simply  making  the  Board  and  leaving  it  then  for  the 
Legislature  to  provide  the  method  of  its  action. 


BEMABKS  OF  MB.  IXIfAN. 

Mb.  INMAK.  Mr.  Chairman:  I  hope  that  the  amendment  offered 
by  the  gentleman  from  Monterey  will  be  accepted.  This  Convention 
has  already  decided  that  three  men  are  fully  capable  of  equalizing 
freights  and  fares  on  that  great  property  of  the  Central  Pacific  Railroad 
Company,  and  if  three  men  are  competent  for  that  work,  I  think  cer- 
tainly nine  are  for  this.  I  am  a  little  afraid  injustice  may  be  done,  and 
I  certainly  see  no  harm  that  can  befall  any  one  by  this  matter  of  notice 
being  inserted.  I  am  not  afraid  of  it.  I  hope  this  discussion  will  stop 
here  and  that  we  will  proceed  with  the  business.  Time  is  precious, 
talking  amounts  to  but  little,  and  I  hope  we  will  proceed  to  a  vote. 

BBMIKKS   or   HR.   BIOOS. 

Mb.  biggs.  Mr.  Chairman :  I  hope  this  amendment  will  not  be 
adopted.  I  agree  with  Judge  Belcher,  that  it  is  unnecessary.  The  idea 
of  getting  up  here  and  saying  that  a  man  should  not  have  his  day  in 
Court!  Why,  you  will  arrive  at  such  a  state  of  things  in  Califoftiia 
that  you  will  try  a  man  for  his  life  or  take  his  property  without  any 
notice  or  without  due  process  of  law  I  Such  a  thing  is  unheard  of;  and 
that  is  the  substance  ot  the  amendment  of  the  gentleman  from  Monte- 
rey. If  you  adopt  that  amendment  it  is  for  the  purpose  of  cutting 
men  oft"  from  protecting  their  property  and  their  rightsi  Now,  sir,  such 
a  thing  is  outrageous.  I  hope  this  Convention  will  not  disgrace  them- 
selves by  adoplmg  any  sucn  amendment,  t  hope  they  will  not  be 
guilty  of  such  a  fraud  as  to  provide  that  a  Board  could  take  away  what 
little  property  1  have  worked  for  and  got.  The  Board  of  Supervisors 
may  levy  a  tax  that  will  amount  to  confiscation.  Notwithstanding 
I  may  give  in  the  property  at  its  full  value,  thev  may  raise  it  five  hun- 
dred or  one  thousand  per  cent,  and  confiscate  the  property  I  may  own. 
I  ought  to  be  allowed  to  bring  my  neighbors  to  prove  that  I  have  been 
assessed  to  the  full  value  already.  Let  every  roan  protect  his  rights.  I 
hope  the  amendment  will  be  voted  down  and  that  we  will  take  the 
report  of  the  committee. 

KXMABKS  OF  MB.  TIBKT. 

Mb.  TERRY.    Mr.  Chairman  :  |t  seems  to  me  that  there  is  a  misap- 

Srehension  in  regard  to  the  amendment  offered  by  the  gentleman  from 
lonterey.  I  do  not  find  any  provision  in  this  amendmeut  to  confis- 
cate property.  It  provides  that  they  shall  equalize  assessments  and  may 
raise  and  lower  them,  and  it  is  supposed  they  will  use  discretion.  It  is 
not  to  be  presumed  that  the  Boards  of  Supervisors  are  going  to  consti- 
tute themselves  a  band  of  robbers  for  the  purpose  of  swindling  any- 
body, but  that  in  every  case  where  notice  a  necessary  the^  will  give 
notice.  But  in  case  that  the  Supervisors  should  know  of  their  own 
knowledge  that  the  assessment  upon  a  particular  piece  of  property  was 
very  far  below  its  value,  I  do  not  suppose  they  would  think  it  neoessanr 
to  give  notice.  If  I  know  a  fact  no  amount  of  evidence  would  satisfy 
me  that  it  was  not  so.  I  presume  that  the  6uper\-isor8  know,  ami  where 
they  do  not  know  that  the  assessment  is  not  proper  they  are  not  going 
to  raise  it  unless  upon  complaint,  and  after  complaint  is  made,  then,  of 
course,  notice  would  be  given.  I  object  to  any  requirement  for  notice, 
for  then  there  would  always  be  a  question  as  to  whether  the  notice  had 
been  properly  served.  A  man  can  know  when  the  Board  of  Equaliza- 
tion is  going  to  meet,  and  he  can  go  and  look  after  it. 

Mb.  BIGGS.     He  might  have  to  go  twg  hundred  miles. 

Mb.  terry.    Yes;  but  be  can  be  there  by  himself  or  his  agent. 

Mr.  TULLY.  What  good  would  it  do  him  to  be  there  if  they  are 
empowered  to  do  it  without  any  hearingT 

Mr.  terry.  I  do  not  suppose  they  are  going  to  do  it  without  they 
know  it  themselves.  If  I  know  that  there  is  a  certain  piece  of  land 
worth  twenty  dollars  an  acre,  for  which  I  am  willing  to  give  that 
amount,  what  do  I  want  to  hear  evidence  for  as  to  its  value.  I  know 
it  myself,  and  no  amount  of  evidence  would  change  my  opinion. 

Mb.  TOWNSEND.  Suppose  you  know  that  a  man  is  killed,  and 
know  that  a  certain  man  killed  him,  do  you  propose  to  have  him  brought 
to  bar  and  condemned  without  trial? 

Mb.  terry.  X  do  not  see  the  parallel.  The  Assessor  goes  round 
and  he  puts  his  own  valuation  upon  it.  The  man  knows  what  that 
valuation  is,  and  he  knows  whether  it  is  just  or  not.  If  it  is  not  just  it 
ought  not  to  be  allowed  to  stand.  I  take  it  that  these  Boards  are  not 
public  robbers.  They  certainly  will  have  no  personal  interest  in  increas- 
ing a  man's  assessment,  unless  it  be  done  by  a  sense  of  public  dut^,  and 
if  there  is  any  doubt  about  it  ample  notice  will  be  given  in  their  own 
manner,  and  the  party  will  have  the  right  to  appear  and  be  heard. 

Mb.  TULLY.     Why  not  provide  that  it  shall  be  given? 

Mb.  terry.  Because  I  do  not  want  questions  to  rise  whether  it  was 
properly  served. 

Mb.  EDGERTON.  That  amendment  gives  a  concurrent  power  to  the 
State  Board  and  to  the  county  Board. 

Mb.  TERRY.     I  do  not  understand  it  so. 

Mb.  EDGERTON.  It  provides  that  the  State  and  county  Boards  may 
do  the  same  thing.  Suppose  the  State  Board  puts  one  figure  on  the  prop- 
erty and  the  county  Board  another? 

Mb.  TERftY.  I  suppose  that  the  State  Board  will  meet  after  the 
county  Boarft,  and  if  the  county  Board  has  not  done  its  duty  the  State 
Board  will  supervise  it. 

Mk.  EDGKRTON.    There  is  no  limitation  to  the  power. 

Mb.  TERRY.    You  can  amend  it  so  that  it  will  not 

Mb.  TULLY.    The  Assessor  can  give  you  a  list 


Mr.  TERRY.  But  you  do  not  know  what  value  he  places  upon  the 
property. 

Mr.  TOWNSEND.    You  sign  the  list. 

Mb.  terry.  He  may  ask  you  what  the  furniture,  and  what  this 
and  that  are  worth,  but  he  does  not  ask  you  how  much  the  land  is  worth 
an  acre.     He  puts  his  own  valuation  upon  it  himself. 

Mb.  TULLY.  After  the  Assessor  makes  his  return,  is  not  the  assess- 
ment open  then  to  any  citizen  of  the  county?  You  can  always  go  and 
see  it  But  this  Boaid  of  Equalization  meets  the  day  after  and  raises 
your  taxes,  and  you  never  hear  of  it 

Mb.  terry.  And  then  you  go  before  the  State  Board,  if  you  are 
improperly  treated.  They  are  elected  because  they  are  supposed  to  be 
proper  men.  They  may  do  honest  things;  men  do  not  steal  for  the 
benefit  of  the  public 

Mb.  TOWNSEND.  I  would  like  now  to  understand  your  position. 
Your  object  is  to  clothe  the  Board  with  power  u>  raise  an  assessment 
without  notice  to  the  parties. 

Mb.  TERRY.  To  raise  the  assessnlent  with  or  without  notice.  I  take 
it  for  granted  that,  if  it  is  necessary,  they  will  give  the  notice.  X  do 
not  want  any  question  raised  as  to  whether  notice  has  been  properly 

Af^t*V6u 

Mb.  WILSON,  of  Tehama.  Do  you  not  think  that  if  this  Board  was 
elected  by  a  sectional  party  that  they  might  be  liable  to  do  wrong? 

Mb.  terry.  I  think  if  a  man  commits  robbery  it  is  for  bis  own 
good. 

Mb.  EDGERTON.  I  have  raised  an  objection  to  this  amendment 
which  the  gentleman  has  not  answered,  and  I  challenge  him  to  answer. 
This  amendment  says 

Mr.  BARBOUR.  Mr.  Chairman:  This  is  the  third  time  the  gentle- 
man has  sfmken  on  this  question. 

Tbb  PRESIDENT.  The  gentleman  has  spoken  once,  and  he  has  a 
right  to  speak  a  second  time. 

Mb.  BARBOUR.  Is  that  the  rule,  that  a  gentleman  can  speak  on 
each  amendment? 

Mb.  EDGERTON.  Mr.  Chairman:  This  amendment  says:  "Pro- 
vided, said  State  and  County  Boards  of  Equalization  are  hereby 
authorized  and  empowered  to  increase  or  lower  the  entire  assessment 
roll,  and  the  assessments  containad  therein,  so  as  to  equalize  the  assess- 
ment of  property  contained  in  said  assessment  roll,  so  as  to  make  said 
assessments  conform  to  the  true  money  value  of  the  property  assessed." 
Both  of  these  Boards  have  power  to  increase  or  lower  the  entire  assess- 
ment roll  of  any  county.  Then  each  of  these  Boards,  the  State  and  the 
county  Board,  have  the  power  to  increase  or  lower  any  individual  assess- 
ment. Now  then,  suppose  the  county  Board  does  one  thing  and  the 
Slate  Board  does  another,  what  are  you  going  to  do? 

Mr.  HOWARD.  Suppose  the  District  Court  does  one  thing  and  the 
Supreme  Court  does  another? 

Mr.  terry.  If  you  will  read  the  first  part  of  the  section  you  will  see 
that  it  provides  that  the  State  Board  shall  equalize  the  valuation  of  the 
taxable  properly  in  the  State,  for  the  purpose  of  State  taxation.  It  gives 
the  State  Board  only  the  power  of  equalization  on  the  property  wbich 
belongs  to  the  county. 

Mb.  EDGERTON.  Mr.  Chairman:  I  do  not  think  the  gentleman 
understands  the  history  of  Boards  of  Equalixation,  and  I  challenge  him 
to  point  out  an  instance  where  a  State  Board  of  Equalization  does  any- 
thing but  equBise  the  valuation  between  counties.  Now,  in  our  State 
the  Legislature,  in  the  case  of  the  first  Board  of  Equalization  and  the 
second,  conferred  that  power  upon  the  Board  and  no  other.  They  never 
have  acted  upon  the  individual  assessments  at  all. 

Mb.  terry.  It  means,  then,  as  it  is  in  the  section,  that  they  have 
only  the  right  as  regards  the  property  of  the  county — the  County  Court 
House,  the  jail,  etc. 

Mb.  EDGERTON.  The  State  Board  of  Equalization  is  to  e(^ualixe 
between  the  counties.  -Now,  I  say  that  this  amendment  creates  this  con- 
flict between  these  two  Boards.  And,  as  to  the  rest  of  it,  it  is  but  an 
amplification  of  the  original  section.  Now,  one  word  as  to  this  action  of 
the  Board,  even  if  it  could  be  done,  to  afi°ect  the  property  of  individuals 
without  any  notice  at  all.  It  strikes  me  simply  as  monstrous,  and  the 
gentleman  might  as  well  say  that  the  Judge  of  a  District  Court  should 
declare  a  man  guilty  of  a  felony,  or  any  other  crime,  simply  because,  in 
his  own  breast,  he  carried  the  knowledge  of  his  guilt.  Why,  sir,  is  there 
anything  that  affects  a  man  more  closely  than  this  question  of  taxation? 
Why  should  there  be  any  star  chamber  proceeding  about  this  matter? 
Men  assuming  that  they  know  the  value  of  property,  and  refusing  to 
hear  evidence  on  the  subject  Such  a  question  ought  to  be  heard  and 
determined  upon  evidence,  and  there  ought  to  be  no  secret  decision.  A 
man  ought  to  be  heard  upon  this,  to  him,  all  important  question,  which 
affects  his  property  and  taxes. 

Mr.  ESTEE.  This  amendment  of  the  gentleman  from  Monterey 
ought  not  to  be  adopted  as  it  reads  at  present  It  says  that  the  State 
and  County  Boards  of  Equalization  shall  be  "  authorized  and  empowered 
to  increase  or  lower  the  entire  assessment  roll,  or  the  assessments  con- 
tained therein,  so  as  to  equalize  the  assessment  of  the  property  contained 
in  said  assessment  roll,  so  as  to  make  said  assessment  roll  conform  to  the 
true  money  value  of  the  property  assessed."  That  is,  the  assessment  of 
John  Doe,  in  Los  Angeles,  is  too  low.  Where  are  the  books  ?  Why,  in 
Los  Angeles.  And  if  the  Board  should  invite  him  to  appear,  where 
would  they  invite  him  to?  Would  they  invite  him  to  come  to  Sacra- 
mento to  show  why  the  assessment  should  not  be  raised  from  three  dol- 
lars to  ten  dollars?  It  is  ridiculous.  The  State  Board  of  Equalization 
ought  to  have  power  to  control  assessments,  and  in  some  cases  change 
assessments,  even  in  individual  cases;  that  is,  they  may  change  it,  and 
notify  the  local  Board  of  Equalization  to  notify  John  Doe  to  appear 
before  that  local  Board  to  show  cause  why  it  should  not  be  done.  I 
suggest  that  that  is  the  only  way  that  it  would  be  fair.  I  understand  it 
would  be  in  the  New  York  law. 
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Mb.  EDGERTOK.  There  they  asseBsed  the  railroads  by  the  State, 
and  we  propose  to  do  it  l»ere.     The  New  York  law  saya : 

"  Sic.  76.  The  Board  of  Equalization  shall  meet  in  the  City  of 
Albany  on  the  first  Tuesday  in  September  in  each  year,  for  the  purpose 
of  examining  and  rejjging  the  valuations  of  the  real  and  personal 
estate  of  the  several  counties,  as  returned  to  the  office  of  the  Comptroller, 
and  fixing  the  aggregate  amount  of  assessment  for  each  county,  on 
which  the  Comptroller  shall  compute  the  State  tax.  The  Board  of  ^ual- 
ization  may  increase  or  diminish  the  aggregate  valuation  of  real  estate 
in  any  county,  by  adding  or  deducting  such  sum  as,  in  their  opinion,, 
may  be  just  and  necessary  to  produce  a  just  relation  between  all  toe  val- 
uation of  real  estate  in  the  State;  but  they  shall  in  no  instance  reduce 
the  aggregate  valuation  of  all  the  counties  below  the  aggregate  valua- 
tion thereof,  as  returned  by  the  Boards  of  Supervisors  to  the  Kntroller's 
office." 

There  is  no  State  in  the  Union  where  the  State  Board  touches  indi- 
vidual assessments. 

Mr.  ESTEE.  Whether  it  be  so  or  not,  if  it  is  right  it  should  be  done. 
But  can  the  Board  of  Equalization  do  it  under  this  section  ?  I  maintain 
that  it  would  be  wrong  to  change  the  assessment  of  a  man's  property  in 
Los  Angeles,  or  San  Bernardino,  or  San  Francisco,  by  the  State  Board 
here.  After  the  local  Board  in  that  county  have  heard  the  objections  to 
the  assessment,  and  then  to  have  the  State  Board  of  Equalization,  in 
some  individual  case,  here  at  the  State  Capitol,  without  notice  to  the 
party,  change  that  assessment,  would  be  extraordinary,  and  I  claim  that 
there  is  no  example  for  it  anywhere.  The  best  way  to  do  would  be  this: 
If  they  find  that  there  is  a  large  tract  of  land  in  a  certain  county  that 
is  not  assessed  proportionately  with  the  other  lands,  they  notify  the  local 
Boards  to  have  a  hearing  before  their  own  Boards,  where  both  the  people 
of  the  county  and  the  State  and  the  owner  of  the  land  can  be  heart!.  I 
maintain  that  no  other  rule  would  be  just.  Without  notice  there  can  be 
no  hearing,  there  can  be  no  trial ;  it  is  a  one-sided  proposition ;  it  is 
conviction  before  trial,  and  it  results  in  wrong.  How  can  you  learn  the 
value  of  property  unless  both  sides  are  heard — without  hearing  the 
witnesses,  and  without  allowing  them  to  cross-examine  the  witnesses? 
Such  a  provision  would  be  extraordinary.  - 

RKMARES  OF  MR.  WILSON,  OF  TIBAMl. 

Mr.  WILSON,  of  Tehama.  Mr.  Chairman :  I  don't  know  what  us 
old  farmers  have  done  to  be  the  subject  of  this  discussion.  We  went  up 
here  to  tM  foot  of  the  mountains  and  we  got  a  little  land  and  worked, 
and  when  we  got  a  little  more  money  we  bought  some  more  land ;  and 
it  seems  as  though  these  people  here  have  got  a  great  prejudice  against 
us  because  some  of  us  have  got  a  thousand,  some  five  thousand,  and 
some  ten  thousand  acres  of  land.  I  have  known  but  very  few  men  but 
what  have  paid  the  full  value  for  their  lands.  There  are  very  few  in 
our  county.  Where  the  wrong  comes  in  is  here:  there  has  been  men 
that  have  legislated  to  themselves  one  half  of  our  domain,  from  here  to 
the  Missouri  River.  These  men  now  want  to  divert  attention  from  the 
true  cause  of  this  great  wrong  to  the  men  who  have  got  their  property 
legitimately.  You  can  see  it  in  these  papers  here  every  day.  Here  is 
the  Record-Union  here;  it  never  sa^s  anything  about  these  lands  that 
are  gobbled  up  by  corporations,  but  is  all  the  time  pointing  to  the  large 
land  grabbers.  What  do  they  mean?  It  seems  as  though  these  old 
farmers  that  went  out  and  took  up  lands  and  worked  them  ought  to  have 
some  credit.  When  they  got  a  little  more  money  they  bought  more 
land  ;  but  that  is  the  trouble.  They  want  to  divert  the  attention  of  the 
people  from  the  true  cause  of  this  great  evil.  The  true  cause  is  in  incor- 
porated companies.  I  believe  that  associated  capital  is  oppress!  ve  enough 
any  way.  I  would  not  more  than  allow  men  to  go  into  partnership  if  I 
had  my  way.  We  were  old  Mexican  soldiers,  and  we  come  here  and 
hunted  for  homes.  We  all  come  here,  and  the  land  was  free,  and  the 
water  was  free,  and  everything  was  free.  But  these  chartered  monopo- 
lies and  corporations  went  into  our  county  and  legislated  themselves 
these  lands.  Every  acre  of  land  I  have  got  I  bought  and  paid  for  it, 
and  I  defy  any  man  to  go  and  show  where  I  have  not  given  every  dollar 
that  it  was  worth.  We  bear  talk  here  every  day  about  us  from  men 
that  I  know  would  not  have  gone  out  there*  amongst  the  Indians  and 
taken  up  that  land.  But  they  want  to  get  farms.  They  seem  to  want 
our  improved  farms,  you  know.  Now,  they  want  to  get  up  a  separate 
Board — a  separate  Board  from  the  Supervisors— and  I  don't  think  it  is 
right,  and  not  even  allow  us  a  hearing.  I  am  surprised  at  some  men 
here  that  would  advise  such  a  thing.  When  Mr.  Wyatt  first  oflTered  it  I 
did  not  exactly  understand  it,  but  now  I  see  through  it,  and  I  don't  think 
it  is  right. 

Thr  CHAIRMAN.  The  Secretary  will  read  the  amendment  offered 
by  the  gentleman  from  Placer,  Mr.  Filcher: 

Tb«  secretary  read : 

"  Provided  further,  That  when  either  of  said  Boards  propose  to  act  on 
their  own  motion,  in  a  manner  affecting  the  taxation  of  property,  it 
shall  be  their  duty  to  give  due  notice  of  their  proposed  action  to  the 
party  or  parties  interested,  and  of  the  time  set  for  the  consideration  of 
the  matter." 

Mr.  EDGERTOK.  Mr.  Chairman :  I  want  to  suggest  to  the  gentle- 
man from  Placer,  Mr.  Filcher,  and  the  author  of  the  amendment,  that 
perhaps  the  whole  difficulty  could  be  avoided  by  adding  to  the  section 
as  it  now  stands,  the  following :  "  Said  Board  shall  have  such  further 
powers  and  perform  such  furtLer  duties  as  may  be  prescribed  by  law." 

BEVABES    OF   BE.    WEBSTER. 

Mb.  WEBSTER.  Mr.  Chairman:  Evidently  the  design  of  this 
amendment  is  to  correct  evils  which  have  existed,  without  any  doubt, 
and  it  has  been  principally  in  regard  to  the  personal  service  of  these 
notices.  I  wish  to  state  one  case  that  fully  illastrates  the  point.  Last 
Fall,  in  Alameda  County,  a  number  of  persons  and  corporations  were 


cited  to  appear  before  the  Board  of  Equalization  and  show  cause  why 
their  assessments  should  not  be  raised.  Among  them  were  several 
prominent  companies,  Mr.  Adams,  and  some  others.  Mr.  Brown 
appeared  for  Mr.  Adams,  and  he  claimed  that  the  Board  had  no  right  to 
raise  the  assessment,  for  the  reason  that  the  personal  service  was  not 
le^al,  or  rather  that  there  had  not  been  any  service  at  all;  and  the 
minutes  show  that  Mr,  Harvey  Brown,  appearing  for  the  parties,  and 
declaring  that  there  had  been  no  notice  served,  the  subject  was  dis- 
missed from  the  Board ;  and  it  being  near  the  end  of  the  term  for  which 
the  Board  had  provided,  there  not  being  time  to  give  ten  days'  notice, 
the  whole  matter  was  dismissed.  Now,  sir,  in  cases  like  that,  where  it 
is  a  mistake  or  oversight,  I  think  that  the  State  Board  of  Equalization 
should  have  the  right  to  control.  I  think  that,  so  far,  at  least,  the  State 
Board  ought  to  control.  So  far  as  the  notice  is  concerned,  the  Legisla- 
ture can  provide  for  that;  but  that  a  personal  notice  should  be  served 
in  a  certain  way,  and  because  it  is  not,  that  these  cases  should  b« 
defeated,  I  think  it  is  not  right. 

REMARKS  OF  MR,  flOWARD. 

Mr.  HOWARD.  Mr.  Chairman :  I  shall  move,  when  it  is  in  order, 
to  amend  the  proposition  of  the  gentleman  from  Monterey,  by  inserting 
after  the  won  "empowered"  the  words  "under  such  rules  of  notice 
as  the  county  Boards  may  prescribe  as  to  county  assessmente,  and  such 
rules  of  notice  as  the  State  Board  may  prescribe  as  to  the  action  of  the 
State  Board."  Now,  sir,  I  admit  that  it  is  proper  that  some  notice 
should  be  given  when  an  assessment  is  to  be  raised,  bec&uae,  otherwise, 
as  has  been  suggested,  you  practically  take  a  man's  property  from  him 
without  any  notice,  and  that  is  contrary  to  all  rules.  But  if'^you  under- 
take to  prescribe  that  there  shall  be  due  notice,  then  the  Courts  will  be 
full  of  questions  about  what  is  "due  notice."  But  if  you  leave  it  to 
the  Board  to  fix  the  rules,  they  will  fix  practical  rules  which  can  be 
enforced  without  great  bills  of  expense  in  relation  to  tho  equalization  of 
taxation.  Therefore  it  is  that  the  county  Boards  should  have  the  right 
to  fix  their  own  rules  of  notice  and  the  State  Board  should  have  the 
right  to  fix  its  own  rules  of  notice;  because  they  will  fix  rules  which 
can  be  enforced.  The  presumptiou  is  that  they  would  not  undertake  to 
raise  an  assessment  without  some  sort  of  notice;  but  I  think  the  matter 
should  be  provided  for  in  the  Constitution,  and  that  we  should  say  that 
they  shall  give  notice  according  to  rules  which  they  may  prescrilra, 

'The  CHAIRMAN,  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Placer,  Mr.  Filcher. 

The  amendment  was  lost, 

Mr.  HOWARD,  Mr.  Chairman:  I  now  offer  the  following:  "Pro- 
vided, said  State  and  County  Boards  of  Equalization  are  hereby  author- 
ized and  empowered,  under  such  rules  oi  notice  as  the  county  Boards 
may  prescribe  as  to  the  county  assessments,  and  under  such  rules  of 
notice  as  the  State  Board  may  prescribe  as  to  the  action  of  the  State 
Board,  to  increase  or  lower  the  entire  assessment  roll,"  etc.  My  part  of 
the  amendment  comes  right  in  after  the  word  "empowered." 

Mb.  McCALLUM.  Mr.  Chairman :  I  do  not  see  what  necessity  there 
is  for  it  in  the  case  of  the  State  Board.  I  do  not  understand  that  they 
raise  the  tax  in  the  case  of  individuals. 

Mb.  HOWARD.  Mr.  Chairman:  It  seems  to  me  that  the  report  of 
the  committee  gives  that  ^wer.  Suppose  the  railroad  is  assessed,  and 
the  State  Board  should  raise  it;  then  I  think  the^  railroad  should  have 
some  kind  of  notice. 

Mr.  McCALLUM.  I  am  in  favor  of  the  principle,  but  I  would  like 
to  hear  it  read. 

The  SECRETARY  read: 

"  After  the  word  '  empowered ':  '  Under  such  rules  of  notice  as  the 
County  Boards  may  prescribe  as  to  the  county  assessments,  and  under 
such  rules  of  notice  as  the  State  Board  may  prescribe  as  to  the  action  of 
the  State  Board.' " 

Me.  EDGERTON.  I  have  merely  to  suggest  that  it  don't  mean  any- 
thing at  all.  There  never  was  a  constitutional  provision  drawn  as 
loosely  as  that.  Rules  of  notice  I  What  does  it  mean?  Notice  to  whom  ? 
Notice  how?  It  don't  mean  anything.  The  Legislature,  in  providing 
for  service  of  summons  in  a  civil  action,  provides  that  that  summons 
shall  be  served  personally  on  the  defendant, 

Mr.  HOWARD.  We  are  not  compelled  in  this  Constitution  to  go  into 
a  code  of  practice.  This  amendment  gives  to  the  State  and  county 
Boards  the  right  to  prescribe  the  rules,  and  therefore  they  will  prescribe 
what  sort  of  notice  is  necessary.  It  seems  to  me  that  our  friend  is  get- 
ting rather  sharp — I  do  not  like  to  say  hypercritical — but  entirely  too 
sharp  for  me. 

Mr.  BROWN.  Mr.  Chairman:  It  appears  to  me  in  this  case,  when 
the  matter  is  thoroughly  understood  before  these  Boards  of  Equalization, 
and  they  are  given  the  right  to  serve  just  such  notices  as  they  choose, 
that  there  is  sufficient  power  gifen  them,  and  the  matter  will  be  suf- 
ficiently understood ;  and  when  there  is  sufficient  power  given  them 
what  they  serve  will  be  legal  and  constitutional.  I  cannot  see  that  there 
will  be  any  great  deficiency  in  that  respect,  because  the  laws  heretofore 
made  by  the  Legislature  of  this  State  are  intended  to  conform  to  the 
great  constitutional  law,  and  be  dovetailed  iu,  if  such  an  expression 
maybeused;  therefore  there  will  be  no  deficiency  in  this  respect.  There 
has  been  much  study  in  this  instance  in  order  to  have  the  matter  work 
rightly  and  equally,  and  nobody  to  be  injured  by  the  Board  of  Equaliza- 
tion; and  it  is  very  important,  in  this  instance,  to  have  the  man  whose 
property  is  to  be  affected  by  their  decisions  in  these  cases  before  them. 
They  must  undoubtedly  lay  down  the  law  correctly,  and  all  the  minutisB, 
which  is  only  referred  to  in  the  Constitution,  can  be  carried  out^and  it 
is  expected  that  it  will  be  carried  out.  The  question  appears  to  be  clear 
before  this  body,  and  I  am  in  hopes  that  the  amendment  will  pass, 

Mb.  McCALLUM.  Mr.  Chairman:  As  to  the  amendment  offered  by 
the  gentleman  from  Los  Angeles,  I  see  nothing  in  the  objection  of  the 
Chairman  of  the  committee 
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Mr.  EDGEBTOK.  I  take  it  all  back,  after  the  copious  notes  and 
illustrations  of  the  gentleman  from  Tulare. 

Mr.  McCALLUM.  Perhaps  you  will  take  it  back  still  more  after  you 
have  heard  me  a  little  further. 

Ms.  EDGERTON.    I  shall  insist  upon  it  then.    [Laughter.] 

Mr.  McCALLUM.  Mr.  Chairman :  I  have  listened  to  this  aiacussion, 
and  I  have  been  thoroughly  convinced  that  there  ought  to  be  notice, 
but  I  saw  the  difficulty  as  to  how  that  notice  should  be  given.  I  think 
the  gentleman  from  lios  Angeles  has  aptly  solved  the  difficulty  in  leav- 
ing that  to  the  appropriate  Board — the  Supervisors  in  the  one  case  and 
the  State  Board  of  Equalization  in  the  other.    The  only 

Mb.  EDGERTOK.    My  opinion  is  now  changed.    L^UKhter.] 

Thi  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  60  ayes  to  28 
noes. 

Mb.  IIALE.    Mr.  Chairman:  I  send  up  an  amendment 

Thb  SECRETARY  read : 

"  Amend  section  6fteeu  »s  amended,  by  adding  thereto  the  following: 
'  The  members  of  said  Board,  except  the  Controller  of  State,  shall,  at 
their  first  meeting  after  their  election,  so  arrange,  by  lot,  that  one  of  their 
number  from  each  Congressional  district  shall  go  out  of  office  at  the  end 
of  two  years,  and  their  successors  shall  be  elected  at  the  next  general 
election  thereafter  to  be  holden  by  the  qualified  electors  of  each  of  said 
districts.' "  * 

Mb.  hale.  Mr.  Chairman :  The  purpose  of  this  amendment  is,  I 
think,  obvious  on  the  face  of  it,  to  retain  always  on  the  State  Board  of 
Equalization  one  half  of  the  members,  whose  experience  will  be  a  guide 
to  the  new  members  who  are  elected.  The  policy  is  the  same  in  regard 
to  that  which  is  provided  by  the  report  of  the  dommittce  on  Judiciary 
for  the  organization  of  the  Supreme  Court,  and  also  by  the  Committee 
on  Legislative  Department  for  the  Senate.  The  purpose  is  to  retain 
always  in  office  a  portion  of  the  Board,  whose  experience  for  the  pre- 
ceding two  years,  or  more,  will  enable  them  to  conduct  tlie  business 
better  than  a  full  Board  of  new  members  without  experience.  Other 
States  have  pursued  this  policy,  and  found  it  to  be  very  valuable.  I 
apprehend  that  it  will  be  lound  wise  and  expedient,  and  I  hope  it  will 
be  adopted. 

Tai  CHAIRMAN.  The  question  ii  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Placer. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  70  ayes  to  11 
noes. 

Mb.  WELLER.    Mr.  Chairman:  I  have  an  amendment  to  offer. 

Thb  SECRETARY  read : 

"Add  to  section  fifteen,  after  the  word  'taxation,'  in  line  six,  'pro- 
vided, that  the  Legislature  shall  have  power  to  reduce  the  number  to  one 
from  each  Congressional  district,  when  said  districts  shall  be  increased  in 
number.' " 

Tbk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  55  ayes  to  32 
noes. 

Mb.  LARUE.    Mr.  Chairman :  I  offer  an  amendment. 

Thb  SECRETARY  read: 

"Amend  section  fifteen  by  inserting  after  the  word  'taxation,'  in  line 
six,  as  follows:  'and  whose  compensation  shall  not  exceed  the  sum  of 
two  thousand  dollars  each,  per  annum.' " 

Mb.  EDGERTON.    That  is  too  much  I    Yon  ought  not  to  allow  thati 

Me.  WHITE.  Mr.  Chairman :  I  trust  that  that  will  not  be  adopted. 
It  is  understood  that  they  will  not  sit  over  two  months  in  the  year,  and 
that  is  altogether  beyond  what  the  people  would  like  to  see  paid  to  these 
men  for  that  service.  I  should  think  twenty  dollars  a  day  would  be 
ample.  The  former  Board  got  two  thousand  five  hundred  dollars  a  year, 
and  everybody  was  speaking  of  it  as  a  piece  of  extravagance,  for  they 
were  only  in  session  four  weeks  in  the  year. 

Mr.  EDGERTON.  I  would  like  to  ask  the  gentleman  what  authority 
he  has  for  stating  that  the  old  Board  was  not  in  session  more  than  four 
weeks  in  the  year? 

Mb.  WHITE.  I  do  not  need  any  authority.  Doesn't  the  gentleman 
suppose  I  lived  in  the  State  then  7 

Mb.  EDGERTON.  That  Board  was  in  actual  session  more  than  six 
months  of  the  year,  and  engaged  in  the  work  nearly  nine  months. 

Mb.  WHITE.  I  knew  one  of  the  Board  and  I  never  went  to  his  house 
without  finding  him  at  home  all  that  time.  Here  is  nine  of  them,  and 
we  are  to  pay  these  men  each  two  thousand  dollars  for  two  months'  serv- 
ices.   I  say  that  fifteen  dollars  a  day  is  enough  for  these  men. 

Mb.  EDGERTON.    Five  dollars  is  enough. 

Mk.  WHITE.  No.  I  say  ten  dollars  is  enough.  Why  can't  you 
leave  it  to  the  Legislature?    I  am  perfectly  willing  to  do  that. 

Mb.  HOWARD.    That  is  the  place  for  it 

Mr.  EDGERTON.    That  is  right 

Mr.  ESTEE.  Mr.  Chairman :  This  amendment  ought  to  be  put  in  a 
separate  section.  Let  us  leave  something  in  the  Constitution  that  is  not 
attached  to  the  fineenth  section  of  this  report  We  have  got  the  powers 
of  the  State  Board  of  Equalization,  the  powers  of  the  county  Boards,  the 
way  of  equalizing  property,  and  the  character  of  notice  to  be  given,  when 
they  are  to  meet,  the  number  of  members,  and  from  what  districts,  and 
that  they  are  to  draw  lots  as  to  which  shall  hold  long  terras  and  short 
terms  in  one  section,  and  the  whole  thing  is  ridiculous.  I  hope  we  will 
not  do  any  more  to  section  fifteen.  I  think  the  amendment  is  a  good 
one  in  its  place. 

Mb.  LARUE.    I  thought  that  would  make  the  section  complete. 

Mb.  ESTEE.  I  do  not  see  anything  that  we  could  possibly  add  to  it, 
except  what  the  gentleman  proposes ;  out  I  would  suggest  that  we  have 
another  section.    I  hope  that  this  section  will  be  sent  to  the  committee 


to  be  straightened  out,  and  I  shall  move  that  it  be  referred  to  the  com- 
mittee for  the  purpose  of  reformulating  the  section. 

Mb.  HOWARD.    I  object  to  that 

Mb.  EDGERTON.    So  do  I. 

Mb.  BLACKMER.  Mr.  Chairman:  We  adopted  an  amendment  yes- 
terday to  follow  the  word  "taxation."  To-day  we  have  added  another 
amendment  to  follow  the  word  "  taxation,"  in  line  six,  the  one  propooed 
by  the  gentleman  from  Santa  Clara.    Now,  here  is  another  amendment 

firoposed  to  go  into  the  section  after  the  word  "  taxation,"  in  the  sixth 
iue.  Now,  it  occurs  to  me  that  it  will  be  necessary,  not  only  for  the 
members  of  the  Board  of  Equalization  to  draw  lota  to  see  who  shall  go 
out  and  who  shall  stay  in,  but  that  the  amendments  themselves  will 
have  to  draw  lots  to  see  which  shall  have  precedence. 

Mr.  STEELE.  Mr.  Chairman :  I  hope  this  amendment  will  prevail. 
I  think  this  section  needs  to  be  completed.  It  is  entirely  too  short  Let 
us  lengthen  it  out  a  little  more. 

Mr.  TOWNSEND.    Read  it 

The  SECRETARY  read: 

"Amend  section  fifteen  by  inserting,  after  the  word  'taxation,'  in 
line  six,  as  follows:  '  And  whose  compensation  shall  not  exceed  the  sum 
of  two  thousand  dollars  each  per  annum.' " 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment 

The  amendment  was  lost. 

Mb.  turner.  I  move  to  amend  by  adding :  "  Everything  that  haa 
been  forgotten  by  the  Convention  may  be  addM  by  the  Legislature." 

Tbe  CHAIRMAN.    The  gentleman  is  out  of  onler. 

Mr.  ESTEE.  Mr.  Chairman :  I  more  that  the  committee  rise  and 
recommend  that  section  fifteen  be  rereferred  to  Hje  Committee  on  Rey- 
enue  and  Taxation,  for  the  purpose  of  formulating  the  section. 

Mr.  EDGERTON.  Mr.  Chairman :  I  hope  not  It  is  all  right  as  it 
stands.     It  cannot  be  helped  any. 

Mr.  ESTEE.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Revenue  and  Taxation,  have  made  progress,  and 
ask  leave  to  sit  again. 

The  hour  having  arrived,  the  Convention  will  take  a  recesAntil  two 
o'clock  r.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u..  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present 

STATE  BOARD  OV  XqiTAUZATION. 

Mr.  EDGERTON.  I  move  that  the  Convention  resolve  itself  into 
Committee  of  the  Whole,  the  President  in  the  chair,  for  the  purpose  of 
further  considering  the  report  of  the  Committee  on  Revenue  and  Tax- 
ation. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.    The  Secretary  will  read  section  sixteen. 

The  SECRETARY  read: 

Sec.  16.  The  State  Board  of  Equalization  shall  assess  the  value  of  all 
the  property  of  all  railroad  corporations  in  this  State.  For  the  purpose  of 
taxation,  the  value  of  all  lands,  workshops,  depots,  and  other  buildings 
belonging  to  or  under  the  control  of  each  railroad  corporation,  shall  be 
apportioned  by  said  Board  to  the  counties, cities  and  counties,  cities,  town- 
snips,  and  districts  in  which  such  lands,  workshops,  depots,  and  other 
buildings  are  situate;  and  the  aggregate  value  of  all  other  property  of  such 
railroad  corporation  shall  be  apportioned  by  said  Board  to  each  county, 
city  and  county,  city,  town,  or  district  in  which  its  road  shall  be  located, 
according  to  the  ratio  which  the  number  of  miles  of  such  road  completed 
in  such  county,  city  and  county,  city,  town,  or  district,  shall  bear  to  the 
whole  length  of  such  railroad. 

RKSIABKS   OF   MR.    SDOEBTOK. 

Mb.  EDGERTON.  Mr.  Chairman :  In  several  of  the  other  States — 
Missouri,  Illinois,  and  some  others,  I  do  not  remember  which  ones 
now — the  power  to  assess  all  railroad  property  is  lodged  in  a  central 
Board  of  this  kind.  The  idea  is  to  treat  that  property  as  a  unit  In 
this  State,  the  objection  is  raised  that  railroad  property  is  assessed  at  one 
valuation  in  one  county,  and  at  a  different  valuation  in  others.  Now, 
the  idea  of  this  section  is  to  treat  that  property  as  a  unit,  and  to  have  it 
assessed  together  by  this  central  Board.  AH  the  lands,  workshops,  and 
buildings,  which  are  permanent  property,  will  be  given  to  the  localities 
where  they  are  situated.  But  wheu  it  comea  to  the  other  property — 
rolling  stock,  engines,  cars,  etc. — they  are  in  one  county  one  day,  and 
in  another  at  another  time.  All  this  property,  with  the  franchises  and 
capital  stock,  is  assessed  and  apportioned  according  to  the  ratio  of  mile- 
age to  the  political  subdivisions  along  the  whole  length  of  tbe  road. 
'That  is  the  theory  of  the  section. 

Mr.  van  dyke.  I  would  ask  if  the  amendment  to  section  fifteen 
does  not  obviate  the  necessity  for  this  section  ? 

Mb.  EDGERTON.  I  think  that  is  a  very  unjust,  very  unfair  ques- 
tion to  ask  of  me,  for  if  ever  there  was  a  Philadelphia  lawyer  who 
Oould  understand  section  fifteen  I  have  not  heard  of  him.     I  think  not 

Mb.  van  dyke.  From  the  wording  of  it,  I  understand  that  it 
gives  the  State  Board  power  to  equalize  individual  assessments  in  the 
counties. 

Mb.  EDGERTON.    If  the  gentleman  will  examine  section  fifteen,  he 
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will  find  that  it  gives  merely  the  power  to  equalize.  It  has  the  power 
to  increase  or  decrease  the  valuation  as  fixed  by  these  local  Assessors 
and  local  Boards,  and^  applies  to  the  whole  mass  of  property  in  the 
conntr.  This  section  sixteen  applies  to  special  kinds  of  property— the 
railroad  property  of  the  State.  The  County  Boards  and  local  Assessors 
will  have  nothing  to  do  with  it  whatever.  Now,  as  I  understand  section 
fifteen,  it  contemplates  the  assessment  of  all  the  property  referred  to  in 
that  section  by  the  local  Assessors  first;  and  second,  equalization  of  that 
property  by  the  county  Boards.  Section  sixteen  exempts  from  the  gen- 
eral mass  of  property  this  railroad  property,  and  leaves  the  State  Board 
to  act  upon  it,  as  Assessors  in  the  first  instance. 

Me.  NOEL.     For  what  purpose  are  they  exemptT 

Mb.  EDGERTON.  It  was  deemed  by  the  committee,  following  the 
example  of  other  States,  wise  to  have  this  railroad  property  treated  as  a 
unit;  to  have  the  State  Board  examine  it  as  it  runs  through  all  the 
counties,  in  order  to  have  uniformity,  instead  of  having  the  roadbed 
taxed  at  one  thing  in  one  county,  and  another  in  another  county.  In- 
stead bf  that,  have  one  central  Board  to  fix  a  uniform  valuation  upon  it. 

Hr.  NOEL.  I  ask  if  the  aiisessment  was  permitted  to  be  made  by  the 
local  Assessors,  and  the  Board  had  a  right  to  equalize  it,  would  it  not  be 
correctly  done  by  the  power  of  the  Board  to  equalize  the  assessments  of 
the  various  countiest 

Mb.  EDGEBTON.  I  have  stated  that  one  object  is  to  have  this  prop- 
erty treated  as  a  unit.  They  would  be  much  more  likely  to  arrive  at 
correct  conclusions.     That  has  been  the  experience  in  other  States. 

Me.  VAN  DYKE.  I  do  not  see  the  necessity  of  the  sixteenth  section. 
as  the  fifteenth  section  has  been  amended.  Now,  sir,  the  shops,  build- 
ings, and  other  property,  aside  from  the  track,  is,  of  course,  of  different 
viUue  in  the  dinerent  counties,  according  to  the  character  of  the  prop- 
erty. You  cannot  have  a  unit  between  the  shops  and  buildings  in  Oak- 
land and  those  in  Sacramento.  I  can  see  no  necessity  for  this  section. 
I  do  not  see  any  reason  why  the  property  of  railroads  should  not  be  sub- 
ject to  the  same  rules  as  the  property  of /)ther8. 

Mb.  EDGERTON.  How  are  you  going  to  assess  the  franchise  of  a 
railroad  company,  unless  done  under  such  a  system?  How  are  you  going 
tu  assess  its  capital  stock? 

Mb.  VAN  DYKE.  It  must  be  assessed  where  the  corporation  has  it* 
headquarters. 

M  R.  EDGEBTON.  Then  the  one  county  gets  the  whole  benefit  of  that 
tax,  unless  we  distribute  it  over  the  State. 

Mb.  van  dyke.  How  are  you  going  to  manage  it  for  county  pur- 
poses? 

Mb.  barton.  It  is  debarring  the  local  Assessors  from  their  right  to 
assess,  and  the  State  Board  afterwards  to  equalize  the  assessment. 

BKllABKa  or  HB.   WKST. 

Mb.  WEST.  Mr.  Chairman:  This  system  of  taxation  has  been  in 
operation  in  several  States,  especially  in  the  western  States.  They  have 
anopted  it,  after  trying  different  modes  of  assessment.  They  have 
adopted  this  system,  and  it  has  given  universal  satisfaction.  The  entire 
length  of  the  road  belonging  to  one  company  in  the  State,  with  all  the 
property  belonging  thereto,  whether  shops  or  rolling  stock,  used  in 
operating  the  road,  is  assessed  as  an  entirety,  and  the  pro  rata  assessment 
per  mile  is  distributed  by  the  Board  on  the  statement  of  the  Auditor  of 
euch  county  in  the  State.  In  the  State  of  Iowa  it  is  made  the  duty  of 
the  County  Auditor  to  distribute  the  same  by  townships,  so  that  the 
county  and  townships  receive  their  share  for  road  purposes,  and  school- 
house  purposes,  and  every  other  purpose  for  which  a  tax  may  be  required. 

In  every  particular  railroad  property  is  placed  upon  an  equality  with 
all  other  property,  and  taxed  just  the  same  way,  and  for  the  same  pur- 
poses as  all  other  property  in  the  State.  I  believe  the  present  system  is 
entirely  incompetent.  The  local  Assessors  elected  thus  were  entirely 
incompetent  to  Judge  of  all  the  articles  used  by  the  company  in  operat- 
ing their  road.  I  believe  this  section  is  well  and  carefully  drawn.  I 
believe  it  covers  the  entire  ground.  I  know  from  experience  when  I 
say  it  is  a  system  that  will  give  entire  satisfaction  and  do  justice  to  all 
concerned,  giving  a  practical  apportionment  of  the  taxes  to  the  locali- 
ties, better  than  any  other  system  that  can  be  adopted.  I  hope  the  sec- 
tion will  be  adopted. 

BBMABKS   or  MB.  BOLrB. 

Mb.  ROLFE.  Mr.  Chairman :  I  do  not  know  that  I  have  any  par- 
ticular objection  to  this,  as  far  as  assessing  the  roadbed  and  rolling  stock 
is  concerned,  but  as  far  as  the  depots,  .workshops,  and  such  things  are 
concerned,  which  are  local  in  their  nature,  located  in  the  dinerent 
counties,  I  would  like  to  ask  the  gentlemen  of  that  committee  what  rea- 
son there  is  why  that  property  should  not  be  assessed  Just  the  same  as 
any  other  local  property.  I  can  see  a  very  good  reason  why  the  road- 
bed, rolling  stock,  and  everything  movable  should  be  assessed  in  this 
way.  But  the  same  reasons  do  not  apply  to  the  depots,  workshops,  and 
other  stationary  property  belonging  to  the  railroad  company.  But  as 
we  have  stricken  out  section  thirteen,  in  regard  to  the  mode  of  assessing 
and  collecting  taxes,  I  would  like  to  ask  the  Chairman  of  the  committee 
if  he  does  not  think  it  would  be  advisable  to  strike  this  out  also.  Then 
it  would  be  left  to  the  Legislature  to  provide  for.  Let  them  provide  this 
system  if  they  wish  to. 

Mb.  EDGERTON.  The  gentleman  has  asked  me  a  question  which  I 
thought  I  had  answered  at  least  twenty-five  times.  I  am  opposed  to 
this  sort  of  legislation  in  the  Constitution.  If  I  had  the  power  I  would 
provide  for  a  State  Board  of  Equalization,  declare  the  general  principles 
of  taxation,  and  there  leave  it.  But  It  seems  to  be  the  disposition  of^the 
Convention  to  proceed  to  legislate,  and  to  carry  out  all  the  details  in  the 
Constitution,  and  I  am  in  favor  of  the  principle' declared  in  section  six- 
teen. I  think  there  will  be  a  far  more  enicient  assessment  of  the  railroad 
property  in  this  State  if  it  is  done  by  one  central  Board,  assessing  it  as  a 


totality,  than  there  has  been  by  the  local  Assessors.  That  is  my  judg- 
ment. 

Me.  ROLFE.  I  do  not  see  but  I  agree  with  the  gentleman  also.  I 
approve  of  this  mode  as  far  as  I  know  anything  about  such  things.  I 
have  had  some  little  experience  in  collecting  taxes. 

Mb.  terry.  I  rise  to  a  point  of  order.  There  is  nothing  before  the 
committee,  as  no  amendment  has  been  offered. 

Tub  CHAIRMAN.  Does  the  gentleman  propose  an  amendment  to 
the  section  ? 

Mb.  ROLFE.  No,  sir;  I  have  no  amendment.  I  waa  talking  at 
random,  like  all  the  rest  here. 

Me.  HOWARD,  of  Los  Angeles.    I  offer  an  amendment. 

The  secretary  read: 

"Amend  by  inserting  in  line  two,  after  the  word  'State,'  the  words 
'including  gross  receipts.' " 

BBlfABKS   or   MB.   BOaBBTON. 

Mb.  EDGERTON.  Mr.  Chairman:  This  section  provides  that  "the 
State  Board  of  Equalization  shall  assess  the  value  of  all  the  property  of 
all  railroad  corporations  in  this  State."  If  the  gentleman  will  allow  me 
to  explain  that  the  purposes  and  objects  the  committee  had  in  view  was 
to  make  it  so  that  the  Legislature  could  establish  such  a  rule  as  was 
recognized  by  the  Supreme  Court  in  the  Railroad  Tax  cases,  which  arose 
in  the  State  of  Illinois,  where  the  State  Board  of  Illinois,  having  the 
power,  assessed  the  railroad  property  in  this  way :  First  came  the  rail- 
road track,  which  included  the  right  of  wapr  one  hundred  feet  wide. 
Then  another  assessment  fqr  rolling  stock,  which  embraced  cars,  engines, 
etc,  and  all  movable  property.  Then  they  have  another  assessment  for 
personal  property,  which  includes  tools,  horses,  carts,  and  all  that  kind 
of  property.  And  then  they  have  still  another  assessment  upon  lands 
lying  outside  of  the  railroad  track.  Now,  then,  when  they  assessed  the 
value  of  the  franchises  and  capital  stock,  they  arrived  at  it  in  this  way: 
they  took  the  market  value,  or  fair  cash  value  of  the  indebtedness  of 
the  company,  and  the  market  or  cash  value  of  the  shares  of  stock  of  the 
company,  and  add  them  up.  From  that  aggregate  deduct  the  value  of 
the  tangible  properly,  and  the  excess,  if  any,  is  treated  as  the  franchise 
or  stock,  and  taxed. 

BBMABKS  or  MR.   HOWABD. 

Me.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  do  not  think  that 
would  include  gross  receipts.  Now,  it  has  been  declared  by  the  Supreme 
Court  that  taxation  of  gross  receipts  is  proper  and  legitimate.  I  think  it 
is  the  only  way  this  Slate  can  reach  the  property  of  railroad  companies. 
I  propose]^  therefore,  to  amend  by  inserting  the  words  "  including  gross 
receipts." 

Mb.  EDGEBTON.  Probably  the  case  my  friend  refers  to  was  a 
case  where  they  taxed  the  gross  receipts  of  the  corporation,  and  nothing 
else. 

Mb.  HOWARD.    No,  sir;  yon  are  mistaken. 

Mb.  EDGERTON.  I  should  like  to  know  why  yon  should  tax  the 
gross  receipts,  when  they  go  to  pay  the  expenses  of  the  road.  You  have 
already  taxed  all  the  tangible  property,  and,  in  addition  to  that,  the 
excess  over  and  above  that  property  that  the  franchise  is  worth.  These 
gross  receipts  go,  first,  to  the  payment  of  the  expenses  of  the  road ; 
second,  to  the  payment  of  interest  on  the  debt  of  the  road;  next,  to 
the  payment  of  dividends  to  the  stockholders.  If  you  tax  the  gross 
receipts,  certainly  you  ought  not  to  tax  the  capital  stock  and  franchise. 

Me.  HOWARD.  The  gentleman  will  recollect  that  the  Supreme 
Court  held  that  it  was  competent  to  tax  the  property,  the  capital  stock, 
and  the  gross  receipts.  It  might  possibly  come  in  under  this  section,  but 
I  want  to  make  it  perfectly  clear. 

Mb.  EDGERTON.  I  ask  the  gentleman :  if  you  tax  this  indebted- 
ness, tax  its  interest  that  is  paid  on  the  debt,  and  tax  these  dividends 
that  are  paid  upon  the  capital  stock,  does  not  thaf^ome  out  of  the  gross 
receipts? 

Mb.  HOWARD.  It  might  and  it  might  not  come  out  of  the  gross 
receipts.  Unless  you  do  reach  the  gross  receipts  you  do  not  reach  all  the 
property  of  the  railroad  company.  For  instance,  the  gross  receipts  of  the 
Central  Pacific  Railroad  Company  Is  ten  millions,  or  nearly  that.  The 
only  way  you  can  reach  that  property  Is  by  assessing  the  gross  receipt*. 
You  must  either  do  that  or  provide  an  income  tax.  You  must  do  one 
thing  or  the  other,  in  order  to  reach  the  property. 

Mr.  EDGERTON.    You  have  taxed  the  capital  stock. 

Mb.  HOWARD.  The  capital  stock  is  all  paid  up.  The  profits  are 
another  thing  entirely.  There  is  as  much  sense  in  taxing  the  profits  of 
a  railroad  as  there  is  in  taxing  the  profits  of  a  mine. 

Mb.  EDGERTON.  I  have  only  to  say  that  it  seems  to  me  after  you 
have  taxed  the  roadbed  and  the  rolling  stock,  after  you  have  taxed  all 
the  personal  property,  and  after  you  have  taxed  the  capital  stock,  and 
after  you  have  taxed  the  franchise,  you  ought  to  quit. 

Mb.  HOWARD.  I  have  handed  me  the  Constitution  of  Missouri. 
There  they  tax  all  the  property,  the  franchise  and  capital  stock,  and  the 
gross  earnings  and  net  earnings. 

Mb.  EDGERTON.  Take,  Tor  instance,  a  poor  road,  struggling  along 
for  a  living,  and  suppose  the  gross  receipts  amount  to  a  million  dollars; 
suppose  the  net  receipts  are  two  hundred  and  fifty  thousand  dollars. 
Now, the  seven  hundred  and  fifty  thousand  dollars  are  used  how?  Used 
in  paying  the  interest  on  the  debt;  used  to  pay  the  running  expenses  of 
the  rood.  N,ow,  I  submit  it  would  be  an  act  of  rank  injustice  to  tax  the 
gross  receipts  of  such  a  concern  as  that. 

Mb.  HOWARD.    If  they  were  as  poor  as  that  they  would  have  no 

fross  receipta.    I  do  not  propose  to  go  for  these  little  narrow  gauge  roads, 
propose  to  go  for  the  big  corporations  whose  profits  run  up  in  the 
millions. 

Me.  EDGERTON.    If  the  gentleman  will  send  up  an  amendment 
taxing  the  gross  receipts  of  the  Central  Pacific  Railroad  Company  I  will 
I  vote  for  it. 
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Mr.  HOWABO.  I  don't  want  to  injure  the  gentleman's  feelings  bj 
doing  anything  of  the  sort. 

Mb.  MORELAND.  I  move  to  insert  between  the  word  "property  "and 
the  word  "all,"  in  the  second  line,  the  words,  "except  lands  other  than 
roadbeds,"  and  also  strike  out "  all  lands,"  in  the  third  line,  and  insert 
the  word  "roadbeds."  Also  insert  the  word  "roadbeds"  in  the  sixth 
line. 

Mr.  EDGERTOK.  That  would  leave  other  lands  to  be  assessed  by 
the  local  Assessors. 

Mb.  DUNLAP.    I  offer  a  substitute  for  the  whole  section. 

Thk  secretary  read : 

"  All  property  of  railroad  corporations  shall  be  assessed  in  the  manner 
provided  by  law." 

Thi  CHAIRMASr.  The  first  question  is  on  the  amenduent  of  the 
gentleman  from  Los  Angeles,  General  Howard. 

Mb.  EDGERTOX.  As  far  as  the  amendment  of  Mr.  Dunlap  is  con- 
cerned, ^ou  might  as  well  strike  out  the  whole  section  and  leave  it  to 
the  Legislature.    That  is  all  it  means. 

Division  being  called  for  on  the  amendment  offered  by  Mr.  Howard, 
the  vote  stood :  ayes,  26 ;  noes,  SO. 

Thx  chairman.  Ho  quorum  Toting.   I  will  put  the  question  again. 

The  amendment  was  lost,  on  division,  by  a  vote  of  27  ayes  to  65  noes. 

Tub  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Sonoma,  Mr.  Moreland. 

Adopted. 

Thb  CHAIRMAN.  The  question  is  on  the  substitute  of  the  gentle- 
man from  Sacramento,  Mr.  Dunlap. 

Mb.  hale.  Mr.  Chairman :  I  offer  an  amendment  to  the  amend- 
ment. 

Thb  SECRETARY  read: 

"Strike  out  all  after  the  word  '  State,'  in  the  second  line,  down  to  the 
end  of  the  sixth  line,  ending  with  the  word  'situate,'  and  substitute  the 
following:  'For  the  purpose  of  taxation,  the  value  of  all  lands,  work- 
shops, depots,  or  other  buildings,  and  all  movable  peraunal  property, 
except  rolling  stock  belonging  to  or  under  the  control  of  such  railroad 
corporation,  shall  be  apportioned  by  said  Board  to  the  counties,  cities 
ana  counties,  cities,  townships,  and  districts  in  which  such  lands,  work- 
shops, depots,  and  other  property  are  situate.' " 

BBHARKS  OF  MB.   BILB. 

Mb.  hale.  Mr.  Chairman :  I  offer  this  substitute  so  as  to  include 
in  it  all  personal  property  other  than  rolling  stock.  The  reason  is  this: 
for  instance,  in  the  County  of  Placer,  there  are  about  one  hundred  and 
twenty  n^iles  of  railroad,  and  there  are  probably  at  any  month  of  the  year 
over  five  hundred  thousand  cords  of  wood  in  the  county  belonging  to 
the  railroad  company,  and  which,  by  the  terms  of  this  section  as  it  now 
stands,  would  be  taxed,  and  the  tax  distributed  to  all  the  counties  in  the 
State.  Now,  for  the  same  reason  that  you  include  workshops,  road- 
beds, etc.,  you  ought,  to  include  this  other  personal  property.  The  pur- 
pose of  this  amendment  is  to  cover  that  point. 

Ma.  EDGERTON.  If  I  understand  your  amendment,  it  modifies  the 
section,  it  substitutes  rolling  stock  and  movable  property  for  rolling 
stock. 

Mr.  hale.  It  includes  all  movable  personal  property  except  rolling 
stock.  It  includes  in  the  list  of  property  belonging  to  the  county  all 
movable  personal  property  except  the  rolling  stock,  and  leaves  "that 
subject  to  the  rule  in  the  last  clause.  Is  not  that  the  intention  of  the 
committee? 

Mr.  EDGERTON.  The  committee  intended  to  include  all  movable 
property.    That  is  the  rule  in  some  of  the  other  States. 

Mb.  hale.  Is  it  the  intention  to  subject  all  personal  property,  say 
wood,  for  instance,  where  there  is  a  large  amount  of  wood  in  a  county — 
that  is  movable  prop<My. 

Mr.  EDGERTON.  I  think  the  amendment  of  the  gentleman  is  a 
very  proper  one,  and  I  am  in  favor  of  it 

Mb.  hale.  It  seems  to  me  this  is  a  very  important  item.  I  know 
it  is  a  large  item  in  ray  county,  and  in  many  other  counties  of  the  State. 

BBMARK8  Of  MR.  CROSS. 

Mb.  cross.  Mr.  Chairman :  Although  a  member  of  the  committee 
which  reported  this  section,  I  opposed  it  m  committee,  and  I  shall  oppose 
certain  things  in  the  section  here,  for  reasons  which  I  will  state,  and 
which  I  hope  will  commend  themselves  to  members.  The  property  of 
a  railroad  corporation  consists  of  roadbed,  structure  of  the  road,  rolling 
stock,  certain  building  occupied  for  the  purpose  of  business,  as  well  as 
town  lots,  freight  buildings,  workshops,  ana  the  like.  Now  I  do  not 
understand  by  what  rule  the  State  Board  should  assess  the  workshops  of 
a  railroad  company  in  the  town  of  Oakland,  while  the  local  Assessore 
will  there  assess  the  workshops  of  other  corporations  and  private  indi- 
viduals. I  do  not  understand  why  the  State  Board  will  be  more  com- 
petent to  place  a  value  upon  a  lot  here  in  the  City  of  Sacramento  than 
the  local  Assessor  will.  If  the  local  Assessor  is  competent  to  put  a  value 
on  a  lot  on  the  east  side  of  Front  street  in  this  city,  I  do  not  see  why  he 
is  not  the  proper  person  to  assess  the  value  of  a  lot  which  belonn  to  the 
railroad  company  on  the  west  side  of  the  street.  Now,  the  object  in 
selecting  a  local  Assessor  is  to  get  a  man  who  has  some  knowledge  of 
the  value  of  property  in  the  locality,  and  who  has  at  his  command  the 
means  of  getting  the  necessary  information.  Now,  sir,  if  the  State 
Board  is  to  assess  the  value  of  a  depot  up  in  Nevada  County,  and  to 
say  what  value  shall  be  placed  upon  it,  then,  sir,  I  pretend  to  say 
before  the  Board  can  place  any  proper  assessment  upon  that  building, 
they  must  go  to  that  building  and  see  it.  They  must  not  only  see  the 
building,  but  they  must  see  the  lot  upon  which  it  stands,  and  they  must 
examine  the  lot  with  reference  to  its  value  as  a  business  property.  And 
not  until  it  has  made  such  an  examination,  and  inquires  the  value  of 
similar  property  in  that  locality,  can  it  properly  assess  that  lot.    Now,  I 


want  to  know  why,  when  the  local  Assessors  are  permitted  to  assess  val- 
uable lots  belonging  to  individuals,  they  should  not  also  be  permitted  to 
assess  lots  belonging  to  the  railroad  company.  It  seems  to  me  it  is 
making  a  great  mistake  when  we  try  to  establish  a  different  rule  for  the 
assessment  of  thtit  kind  of  property  used  h]^  a  railroad  corporation.  I 
believe  we  should  have  laws  that  are  practical  in  this  matter,  and  not 
make  different  rules  for  assessing  the  property  of  corporations.  As  soon 
as  we  adopt  any  measure  which  may  De  construed  as  doing  an  injustice 
to  these  corporations,  then  they  will  have  some  excuse  for  saying  they 
are  compelled  to  fight.  The  railroad  company  has  a  depot  building  in 
this  town.  There  is  no  reason  why  the  local  Assessor  should  not  bejust 
as  competent  to  assess  the  value  of  these  buildings,  situated  there  on  the 
west  side  of  Front  street,  as  he  is  to  assess  the  viJue  of  Booth's  store  on 
the  other  side  of  the  street. 

There  is  another  proposition  here  which  says  the  value  of  property 
shall  be  divided  among  the  several  oountie*  according  to  the  number  of 
miles  of  road  they  contain.  Now,  according  to  that  a  mile  of  road  in  a 
county  where  the  right  of  way  is  woKb  nothing  is  to  be  valued  at  just 
as  much  as  a  mile  of  right  of  wav  in  the  City  of  San  Francisco.  A  mile 
of  road  in  Nevada  County  will  be  valued  at  just  as  much  as  a  mile  in 
the  County  of  San  Francisco.  I  do  not  underatand  that  to  be  a  reason- 
able proposition?  It  seems  to  me  a  ver^  unreasonable  one.  I  think 
this  railroad  property,  as  far  as  it  possibly  can  be  done,  ought  to  be 
assessed  by  toe  local  Assessors  of  the  counties  where  the  property  is 
situated.  If  the  man  makes  a  mistake  from  any  cause,  it  can  be  cor- 
rected by  the  State  Board  of  Equalisation,  according  to  the  provisions 
already  adopted.  If  the  assessment  is  erroneous,  the  Board  can  raise  or 
lower  it,  and  I  see  no  reason  why  any  man  should  want  to  have  rail- 
road property  assessed  by  a  different  mode  from  what  other  property  is 
asaeswd,  unless  he  hopes  by  a  different  rule  to  gain  an  advantage  either 
for  or  against  it.  In  regard  to  the  franchises  and  rolling  stock,  I  can  see 
that  that  property  can  be  more  properly  assessed  b^  the  State  Board,  for 
the  reason  that  the  franchise  is  not  local ;  the  rolling  stock  is  not  local. 
The  rolling  stock  might  be  assessed  by  assessing  it  on  a  particular  day ; 
and  yet  they  might  run  all  the  rolling  stock  into  a  county  where  taxes 
are  the  lowest,  and  thereby  evade  their  j  ust  share  of  taxation.  For  that 
reason  it  seems  to  me  that  the  rolling  stock  and  franchises,  also,  should 
be  assessed  b^  the  State  Board.  For  these  reasons  I  hope  we  may  ^t 
this  section  into  better  shape.  I  shall,  when  the  proper  opportunity 
presents  itself,  offer  an  amendment  as  substitute  for  this'provision,  that 
the  State  Board  of  Equalization  shall  assess  the  value  oi  all  franchises 
and  rolling  stock  of  all  railroad  corporations  in  this  State,  and  the 
aggregate  value  of  such  franchises  and  rolling  stock  of  such  railroad 
corporations  shall  be  apportioned  by  said  Board  among  the  various 
counties  in  which  the  property  is  situate.  In  onler  to  build  a  school 
bouse,  or  in  order  to  make  any  other  local  improvement,  they  would 
have  to  call  on  the  State  Board  of  Equalization  to  assess  some  building, 
or  some  land,  or  something  belonging  to  the  railroad  company. 

RCMARES  OF  MR.   EDOCRTOX. 

Mb.  EDGERTON.  Mr.  Chairman :  All  the  authorities  have  to  do  is 
to  extend  the  tax  upon  the  assessment,  or  upon  the  list,  as  made  by  the 
State  Board,  and  in  such  cases  it  will  not  be  necessary  to  invoke  the 
assistance  of  the  State  Board  at  all.  The  State  Board  makes  one  assess- 
ment of  all  the  property  for  the  entire  year,  and  that  is  at  the  command 
of  the  local  authorities.  It  is  a  matter  of  record.  That  has  been  the 
habit  in  the  Slate  of  Iowa,  and  it  can  be  done  here.  There  is  no  diffi- 
culty at  all.  In  the  State  of  Ohio  the  State  Board  lists  the  entire  real 
estate  of  the  State,  and  taxes  are  extended  on  the  assessment  for  a  period 
of  ten  years,  and  there  is  no  annual  assessment  at  all.  It  is  the  rule  in 
many  of  the  States,  and  will  be  the  rule  in  this  State,  no  doubt,  when 
property  has  assumed  some  degree  of  permanence  iu  its  character. 

My  friend  from  Nevada  admits  that  the  franchise  of  a  railroad  cor- 
poration and  its  capital  stock  should  be  assessed  by  this  central  Board, 
because  it  is  difficult  or  impossible  for  the  local  Assessors  to  do  it.  How 
are  ysu  going  to  assess  this  iutangible,  invisible  thing  called  a  franchise? 
I  know  of  no  practical  rule,  except  that  which  I  have  alluded  to;  that 
is,  to  add  the  value  of  the  capital  stock  and  the  value  of  the  debts,  and 
from  that  aggregate  deduct  the  value  of  the  tangible,  visible  wealth  of 
the  corporation.  I  submit  that  the  same  authority  that  is  to  assess  the 
franchise  and  the  capital  stock  should  have  power  to  assess  and  estimate 
the  value  of  this  property,  that  they  may  arrive  at  a  better  result  than 
they  could  to  take  the  multiform  assessments  of  these  local  Assessore, 
because  they  will  vary  in  each  parallel  of  latitude  throughout  the  State. 
It  will  be  four  thousand  dollars  a  mile  in  one  place,  and  six  thousand 
dollara  in  another,  and  so  on.  There  is  no  justice  in  it,  and  the  object  of 
this  provision  is  to  get  a  just  tax  upon  this  property. 

Mb.  CROSS.  Will  not  the  same  inequalities  arise  in  other  cases?  Is 
not  that  the  reason  why  we  have  provided  a  State  Board  of  Equaliza- 
tion? 

Mb.  EDGERTON.  It  is  entirely  different  from  any  other  property. 
It  is  not  connected  with  any  consideration  bearing  upon  capital  stock, 
upon  considerations  affecting  the  franchise.  There  are  no  deductions  to 
be  made,  there  are  no  additions  to  be  made,  or  other  complex  consid- 
erations to  affect  the  assessment  of  the  property. 

Mb.  CROSS.  Would  it  not  be  of  the  same  value,  whether  it  be  rail- 
road property  or  the  property  of  private  individuals? 

Mb.  ESTEB.  If  section  fifteen  remains  as  it  is,  I  can  see  no  reason 
why  the  State  Board  should  have  any  further  powers. 

Mr.  EDGERTON.    Allow  me  to  ask  you  a  question. 

Mr.  ESTEE.    Certainly. 

Mr.  EDGERTON.  How  are  you  going  to  assess  the  value  of  a  fran- 
chise? 

Mr.  ESTEE.  I  don't  believe  I  know,  or  that  the  gentleman,  or  any- 
body else  knows. 
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Mb.  EDGERTOK.  The  Supreme  Court  bare  alreaa^  eiUblished  k 
rale  io  the  State  tax  cases  in  luinois. 

RIMAKKS  or  ME.  ISTM. 

Mb.  ESTEE.  Mr.  Chairman:  I  know  what  it  i«.  They  take  the 
market  value  of  the  stock,  and  the  amount  of  the  debts,  and  so  on,  as 
Tou  have  said.  You  take  all  the  property  first,  which  is  something  vis- 
ible; the  stock,  which  represents  the  probable  future  value,  as  well  as 
the  present  value,  and  then  the  total  debt,  and  you  have  the  three  factors 
in  working  out  the  problem.  But  it  is  not  that  feature  of  the  report  I 
base  my  objections  upon.  Section  fifteen  says  the  State  Board  shall 
equalise  the  assessments  as  between  counties,  and  also  the  assessments 
as  between  individuals.  Now,  if  that  be  so,  we  will  suppose  that  in 
Sacramento  County  the  local  authorities  assess  the  railroad  at  five 
thousand  dollars  per  mile.  In  Stin  Joaquin  they  assess  it  at  twenty 
thousand  dollars  per  mile.  The  State  Board  will  certaiulysee  that  there 
are  inequalities  m  those  assessments,  and  will  equalize,  as  it  is  their 
duty  to  do,  as  between  those  counties  and  the  whole  Shate;  and  they 
will  say,  for  instance,  that  the  assessment  shall  be  twelve  thousand  dol- 
lars per  mile  in  all  the  counties  in  the  State  through  which  the  railroad 
passes.  That  is  made  the  duty  of  the  State  Board  by  section  fifteen. 
Why  say  that  they  shall  have  another  duty  to  perform  with  regard  to 
railroad  companies  in  section  sixteen,  because  section  sixteen  says  the 
State  Board  shall  have  the  assessment  of  all  railroad  property  in  the 
State.  Mow,  the  State  Board  will  meet  here,  in'Sacramento,  say.  Sup- 
pose they  meet  on  the  first  day  of  August.  They  remain  in  session,  say 
thirty  days.  All  the  Assessors  from  the  different  sections  of  the  State 
report  to  them.  They  will  have  some  system  w  hereby  they  will  have  a 
report  from  the  County  Assessors  in  relation  to  the  railroad  property, 
because  it  will  have  to  be  assessed  for  county  purposes  as  well  ss  for 
State  purposes.  Section  fifteen  expresslv  provides  that  the  State  Board 
shall  equalize  the  valuation  of  the  taxable  property  of  the  State  for  pur- 
poees  of  State  taxation.  Then  the  county  Boards  will  have  to  assess  it 
for  county  purposes.  Under  section  fifteen  the  State  Board  will  make 
the  assessment  over  the  entire  State. 

Again,  section  sixteen  provides  that  the  State  Board  shall  assess  this 
property,  and  apportion  it  to  the  different  counties  interested.  They  can 
do  that  without  making  any  assessment  at  all.  It  is  their  duty  to  do  it 
under  section  fifteen.  The  State  can  give  them  further  power  at  least, 
by  which  theycan  do  it.  I  do  not  see  how  they  are  going  to  apportion 
the  rolling  stock  correctly.  They  might  find  one  thousand  cars  m  San 
Francisco,  and  they  might  find  five  miles  of  railroad  in  San  Francisco, 
and  twenty-five  miles  of  railroad  in  some  little  county,  and  they  propose 
to  apportion  the  value  of  all  this  rolling  stock  among  the  counties 
according  to  the  number  of  miles  of  track,  and  San  Francisco,  with  all 
her  rolling  stock,  would  only  get  one  fifth  as  much  as  the  little  obscure 
county  with  twenty-five  miles  of  track.  Why,  it  is  ridiculous.  In  San 
Francisco  the  company  has  buildings  worth  a  quarter  of  a  million  dollars, 
which  San  Francisco  protects  from  fire,  and  protects  in  every  way 

Me.  EDGERTON.  We  do  not  propose  to  apportion  that  at  all.  You 
do  not  read  it  right. 

Mb.  ESTEE.  That  may  be  true;  it  may  not  be  open  to  that  con- 
stmction.  I  am  in  favor  of  striking  out  the  section;  I  do  not  believe  it 
will  meet  the  evil  complained  of.  1  think  section  fifteen  will  answer 
the  same  purpose  that  this  is  intended  for.  And  more  than  that,  if  we 
are  going  to  tax  franchises  why  not  apply  it  to  all  corporations?  Some  of 
the  most  valuable  franchises  in  this  State  are  franchises  other  than  rail 


Why  not  say  that  the  Board  shall  assess  the  value  of 
all  franchises  in  the  State?     Give  them  full  power. 


road  franchises. 

Now,  I  think  the 
argument  of  the  gentleman  from  Nevada  simply  unanswerable.  The 
State  Board,  coming  here  from  different  parts  or  the  State,  would  have 
a  very  poor  chance  of  knowing  the  value  of  railroad  property  in  different 
counties  of  the  State.  The  local  Assessors  of  Sacramento,  San  Fran- 
cisco, and  Placer,  and  Nevada  Counties  have  far  better  opportunities  for 
knowing  the  value  of  the  local  property  of  those  railroad  companies  than 
any  State  Board  can  have.  The  State  Board  have  all  the  powers  they 
should  have  in  matters  of  this  kind. 

Ma.  HERRINGTON.    I  offer  an  amendment  to  the  amendment 

Tai  SECRETARY  read: 

"Add  to  section  sixteen,  'provided,  that  for  purposes  of  local  assess- 
ment and  taxation,  the  valuation  and  apportionment  made  by  said  Board 
next  before  making  such  local  assessments,  shall  constitute  the  basis  for 
such  local  assessment  and  taxation.' " 

Tbi  CHAIRMAN.    It  is  not  in  order  just  at  present 

BIHABKS  OF  MB.  BEBBINOTON. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  offer  that  as  a  precautionary 
measure,  to  protect  the  rights  of  different  localities  in  the  State  where 
local  assessments  are  desirable.  I  don't  know  but  I  may  be  in  favor  of 
striking  out  the  section,  but  for  fear  it  may  not  be  stricken  out  I  propose 
that  amendment,  so  that  when  there  is  any  apportionment  made  by  the 
State  Board,  it  will  stand  as  the  basis  for  any  local  assessment  required 
for  local  purposes.  I  understand  that  when  this  provision  is  put  into 
the  Constitution  there  can  be  no  local  assessments  upon  railroad  prop- 
erty, because  it  was  exclusively  confined  to  the  State  Board,  and  there 
was  no  provision  made  for  local  assessments.  And  that  is  the  reason 
why  I  have  offered  this  amendment,  in  order  to  secure  to  these  various 
localities,  for  local  purposes,  such  as  school  house,  and  other  town  and 
district  purposes,  their  share  of  taxation  on  the  railroad  property.  If 
the  section  is  not  amended,  the  railroad  property  will  escape  taxation 
altogether  for  local  purposes,  because  it  confines  this  matter  exclusively 
to  the  State  Board. 

BIHABKS   or   MR.    riLCHIB. 

Mb.  FIIiCHER.  Mr.  Chairman :  The  discussion  has  terminated  on 
the  idea  of  striking  out  the  section.    Now,  sir,  I  hope  the  section  will 
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be  allowed  to  stand.  I  don't  know  exactly  what  idea  the  committee 
had  in  view  when  they  formulated  the  section,  but  I  know  it  struck  me 
as  a  good  section,  and  one  which  ought  to  be  adopted  for  thai  reason. 
There  is  no  doubt  but  the  railroad  companies  exercise  more  political 
influence  in  the  State  of  California  than  any  other  institution.  In  the 
matter  of  taxation,  as  in  all  other  matters,  they  are  brought  face  to  face 
with  the  strongest  political  power  in  the  State,  and  in  this  respect  there 
is  an  advantage  which  this  gives  to  the  people  over  these  corporations ;  it 
affords  them  a  better  opportunity  to  obtain  justice  than  if  we  were 
forced  to  meet  them  single-handed.  I  know  what  the  experience  has 
been  in  Placer  County.  We  assess  them  for  what  in  our  judgment  the 
property  is  worth ;  and  it  is  often  the  case  that  they  persistently  refuse 
to  pay  (axes  on  the  assessments  that  we  impose  upon  them.  Year  after 
year  we  have  fought  them  at  great  expense.  Other  counties  in  the 
State  have  had  exactly  the  same  experience.  But  while  some  of  us  were 
spending  our  time  and  money  in  this  way,  others  who  were  equally 
interested  in  the  result  stood  back  and  reaped  the  benefit  of  our 
exertions.  Every  citizen  in  the  State  has  an  interest  at  the  rate  of  sixty 
centaon  the  one  hundred  dollars,  and  yet  they  took  no  part  in  the  fight; 
took  no  part  in  the  contest  against  the  corporations,  and  yet  they  have 
the  same  interest  that  we  have.  And,  sir,  other  counties,  which  also 
took  no  part,  were  equally  interested  with  us.  And,  sir,  in  view  of  the 
immensity  of  this  power  concentrated  in  these  corporations,  tbere.is  no 
power  so  able  to  cope  with  it  as  the  State  itself.  No  county  has'been 
able  to  do  it,  and  therefore  it  seems  to  me  a  wise  provision,  a  wise 
exception  for  the  purpose  of  assessing  the  railroad  property  of  the  State, 
that  the  whole  power  of  the  State  should  be  brought  to  bear  to  compel 
them  to  pay  their  taxes.  In  regard  to  the  distribution  of  the  taxes,  I 
agree  somewhat  with  the  exceptions  of  the  gentleman  from  San  Fran- 
cisco in  relation  to  the  distribution  of  the  taxes  per  mile  of  road.  An 
amendment  could  easily  be  made  covering  that  proposition.  I  believe 
this  system  can  be  adjusted  and  made  to  work  well,  and  that  by  its  pro- 
visions these  corporations  can  be  made  to  pay  their  taxes. 

BBMABXS  or   MB.  ATBBS. 

Mb.  AYERS.  Mr.  Chainnan :  I  believe  the  railroads  of  the  State 
ought  to  be  assessed  by  the  State  Board  of  Equalization  on  their  road- 
beds and  rolling  stock,  and  the  tax  apportioned  to  the  several  counties, 
and  I  believe  all  their  property  outside  of  this,  throughout  the  State, 
should  be  left  to  the  local  authorities  to  make  the  assessmenta.  That 
property  belongs  to  the  counties,  and  should  be  assessed  by  them ;  and 
when  the  proper  time  comes,  I  shall  offer  an  amendment  that  will  cover 
this  view  of  the  case: 

"Add  to  the  end  of  section  sixteen :  '  The  franchise,  roadway,  road- 
bed, and  rolling  stock  of  all  railroads  in  this  State,  operated  in  more 
than  one  county,  shall  be  assessed  by  the  State  Board  of  Equalization  at 
their  actual  value,  and  tha  same  shall  be  apportioned  to  the  counties, 
cities,  townships,  and  districts  in  which  such  railroads  are  located,  in 
proportion  to  the  number  of  miles  of  railway  laid  in  such  counties;  and 
all  other  property  of  railroads  shall  be  assessed  by  the  counties  in  which 
such  property  is  situated.' " 

I  think  a  provision  of  that  character  will  cover  the  entire  ground.  It 
will  do  justice  to  the  counties,  and  it  will  enable  the  State  Board  to  take 
in  the  whole  scope  of  continuouj^  property  of  the  railroads  and  assess  it 
at  ita  fair  value. 

BIMABK8  or  MB.  BDOBBTOM. 

Mr.  EDGERTON.  Mr.  Chairman:  One  word  in  reply  to  the  remarks 
of  the  gentleman  from  San  Francisco,  Mr.  Estee.  I  read  a  mragraph 
from  the  State  Tax  Cases,  in  the  Ninety-second  United  States  Reporta: 

"  It  is  obvious,  however,  that  while  a  fair  assessment  under  these  two 
descriptions  of  property  will  include  all  the  visible  or  tangible  property 
of  the  corporation,  it  may  or  may  not  include  all  ita  wealth.  'There 
may  be  other  property  of  a  class  not  visible  or  tangible  which  ought  to 
respond  to  taxation,  and  which  the  State  has  a  right  to  subject  to  taxa- 
tion. Thus  it  may  occur,  as  in  fact  is  claimed  by  one  of  these  compa- 
nies, that  being  insolvent,  and  iU  earnings  not  being  sufficient  to  pay 
anything  beyond  ita  necessary  expenses  for  operating  the  road  and  ita 
repairs,  this  tangible  property  representa  more  than  the  real  wealth  of 
the  company  and  its  property.  While  on  the  other  hand,  another  one 
of  these  companies  is  so  rich  that  after  paying  its  expenses  and  interest 
on  a  large  amount  of  debt,  it  declares  large  dividends;  and  this  interest 
and  these  dividends,  when  looked  to  in  reference  to  what  is  called  the 
tangible  property,  show  that  there  is  here  another  element  of  wealth 
which  ought  to  pay  ite  share  of  the  taxes.  This  element  the  State  of 
Illinois  calls  the  value  of  the  franchise  and  capital  stock  of  the  corpora- 
tion, the  value  of  the  right  to  use  this  tangible  property  in  a  special 
manner  for  purposes  of  gain." 

Now,  sir,  they  treated  the  franchise  or  privilege  as  an  element  of  wealth , 
and  they  arrive  at  ita  value  as  I  have  repeatedly  explained  to  this  com- 
mittee. 

Mb.  ESTEE.  Is  not  that  measured  by  the  value  of  the  stock  itself, 
and  the  probable  income  from  the  property? 

Mb.  EDGERTON.  No,  sir.  As  I  have  already  stated,  it  is  not 
arrived  at  by  the  deduction  of  the  debU  from  anything.  They  add  tip 
the  value  of  all  ita  tangible  property — all  the  real  estate,  rolling  stock, 
everything  you  can  see  and  handle — and  that  constitutes  one  sum.  That 
constitutes  the  sum  total  of  the  property.  Then  they  take  the  fair  cash 
or  market  value  of  the  capital  stock,  or  shares  of  stock,  and  then  take 
the  indebtedness  of  the  company  and  add  these  sums  together,  and  from 
that  aggregate  they  deduct  toe  sum  total  of  the  tangible  property,  and 
the  excess  is  treated  as  the  franchise,  as  the  value  of  the  franchise. 
Does  the  gentleman  understand? 

Mb.  ESTEE.    Yes,  sir. 

Mb.  EDGERTON.  That  is  the  way  they  arrive  at  the  franchise  and 
capital  stock  of  a  railroad  company.    Now,  sir,  it  is  urged  by  Col.  Ayers 


Digitized  by  ^OOQ IC 


938 


DEBATES  AND  PROCEEDINGS 


Tuesday, 


that  it  ought  to  be  left  to  the  local  Assessore  to  assess  the  value  of 
all  the  local  tangible  property  of  these  companies.  I  say  not.  What  is 
assessed  at  one  price  in  one  county  by  one  Assessor  is  put  down  at  an 
entirely  dilTerent  price  in  another  county. 

Mb.  AYERS.  Is  it  possible  that  in  any  two  counties  the  same  kind 
of  property  would  be  actually  of  the  same  value  ? 

Ma.  EDGERTON.  Of  course,  I  don't  pretend  to  speak  from  personal 
knowledge,  but  it  is  my  opinion  that  in  some  counties  the  property  is 
assessed  at  half  its  value,  while  in  others  it  is  assessed  far  in  excess  of 
its  value.  There  is  absolutely  no  uniformity  in  the  assessment  of  rail- 
road property,  and  the  idea  of  the  committee  was  to  have  all  this  prop- 
erty assessed  by  one  central  Board,  and  by  that  means  get  at  a  just,  and 
fair,  and  uniform  valuation  of  all  the. tangible  property,  ana  by  the 
means  I  have  indicated  arrive  attbe  value  of  the  franchise.  Now,  I 
say  this  State  Board  has  got  to  evnine  all  tins  property  critically  and 
carefully,  in  order  to  arrive  at  the  value  of  the  franchise  and  capital 
stock,  according  to  the  rule  that  has  been  adopted  in  Illinois  and  other 
States.  And  inasmuch  as  they  have  to  do  that,  it  seems  to  me  that  it  is 
better  to  surrender  the  whole  question  into  their  hands  of  assessing  the 
railroad  property  of  the  State.  There  is  no  difficulty  at  all,  as  somebody 
has  suggested.  Of  course,  the  Legislature  will  expand  on  this  section 
and  provide  that  the  State  Board  shall  communicate  with  the  local 
authorities,  in  order  to  acquire  the  necessary  information. 

Ma.  ESTEE.  My  objection  is  that  I  am  opposed  to  this  centraliza- 
tion. I  am  in  favor  of  the  local  authorities  making  the  original  assess- 
ments. There  would  be  a  conflict  of  jurisdiction,  which  might  lead  to 
serious  results,  and  cause  the  loss  of  the  entire  tax  on  the  railroad  prop- 
erty of  the  State.  We  had  better  leave  it  as  it  is.  Let  the  local  Asses- 
sors make  the  assessments,  and  the  local  Boards  equalize  them,  and  then 
let  the  State  Board  correct  them. 

Mb.  EDGERTON.  If  that  be  so  then  there  is  no  power  to  tax  these 
franchises,  because  the  local  Assessors  cannot  do  h.  They  have  to  be 
assessed  by  some  central  power. 

Mr.  ESTEE.  Not  at  all;  for  the  stock  is  something  which  has  a 
market  value  in  the  commercial  world,  and  it  is  easy  to  obtain  the 
value  of  the  franchise.  There  is  nothing  invisible  about  it.  The  value 
appears  in  the  stock  itself. 

Mk.  LARKIN.  I  think  the  gentleman's  argument  from  Sacramento 
makes  it  perfectly  clear  that  this  section  dught  to  be  stricken  out.  I 
don't  like  to  see  a  rule  whereby  the  railroad  property  of  the  State  is  to 
be  assessed  differently  from  anybody  else's.  I  don't  like  to  see  this 
oppressive  fi^ht  that  the  gentleman  from  Sacramento  is  making.  He 
proposes  to  discover  values  that  no  one  else  has  discovered,  and  I  move 
to  strike  out  the  section  so  as  to  assess  them  as  they  are  now  assessed. 

BIMARKS  OF   UK.   DUDLEY. 

Mr.  DUDLEY,  of  Solano.  Mr.  Chairman:  The  result  will  be  the 
same,  and  I  am  in  favor  of  the  report  as  it  stands.  The  railroad  prop- 
erty of  the  State  ought  to  be  assessed  as  an  entirety.  It  is  the  only 
means  by  which  we  can  arrive  at  the  real  value,  and  secure  the  assess- 
ment of  all  the  property  belonging  to  the  corporations.  It  cannot  be 
done  under  the  present  system.  I  have  seen  it  tried  and  it  has  failed 
They  were  asse^ed  upon  the  basis  of  the  value  of  the  iron  and  ties,  if 
they  were  torn  up  ana  piled  up  in  a  pile,  to  be  sold  for  old  iron  and  fire 
wood.  That  has  been  the  system,  and  it  is  wrong  in  principle.  Under 
this  system  it  is  proposed  to  assess  the  roads  at  wnat  they  are  worth  for 
railroad  uses;  and  tor  the  purpose  of  running  a  railroad  track,  land  for 
right  of  way  in  San  Francisco  is  worth  no  more  than  land  in  Placer 
County.  It  is  to  be  assessed  at  what  it  is  worth  for  railroad  uses,  and 
the  other  property  used  by  the  corporations  is  valuable  because  it  is 
used  for  this  purpose,  and  it  is  valuable  for  no  other  reason.  Its  value 
bears  a  relation  to  the  value  of  the  road.  The  value  of  these  depots 
and  workshops  depends  upon  the  uses  to  which  they  are  put.  They  are 
valuable  because  the  railroads  have  use  for  them. 

Mb.  McFARLAND.,  Have  we  not  already  adopted  the  principle  that 
all  lands  shall  be  assessed  at  the  same  price.  I  would  ask  if  the  gentle- 
man is  not  violating  the  principle  for  which  he  voted? 

Mb.  DUDLEY.  There  is  a  vast  difference  in  the  two  propositions.  A 
piece  of  land  is  not  alone  valuable  because  it  is  being  used  in  raising 
wheat.  It  is  valuable  because  it  is  at  any  time  capable  of  being  used  for 
that  purpose,  hence  the  land  that  is  not  being  usea  is  intrinsically  as  val- 
uable as  the  land  alongside  of  it,  which  is  in  use.  But  the  value  of  this 
railroad  property  is  in  its  use.  The  land  for  railroad  tracks  is  valuable 
because  it  is  used  for  that  purpose.  I  believe  if  there  is  a  good  provision 
in  this  report,  certainly  this  is,  and  the  committee  will  make  a  veiy 
great  mistake  if  they  strike  it  out.  As  far  as  the  Hale  amendment  is 
concerned,  I  have  no  objection  to  it.  As  far  as  the  amendment  offered 
by  the  gentleman  from  Santa  Clara  is  concerned,  I  desire  to  say  that  I 
do  not  think  it  is  necessary  at  all.  The  report  of  the  committee  reads 
as  follows : 

"  The  State  Board  of  Equalization  shall  assess  the  value  of  all  the 
property  of  all  railroad  corporations  in  this  State.  For  the  purpose  of 
taxation,  the  value  of  all  lauds,  workshops,  depots,  and  other  buildings 
belonging  to  or  under  the  control  of  each  railroad  corporation,  shall  be 
apportioned  by  said  Board  to  the  counties,  cities  and  counties,  cities, 
townships,  and  districts  in  which  such  lands,  workshops,  depots,  and 
other  buildings  are  situate;  and  the  aggregate  value  of  all  otner  prop- 
erty of  such  railroad  corporation  shall  be  apportioned  by  said  Board  to 
each  county,  city  and  county,  city,  town,  or  district  in  which  its  road 
thall  be  located,  according  to  the  ratio  which  the  number  of  miles  of 
such  road  completed  in  such  county,  city  and  county,  city,  town,  or  dis- 
trict, shall  bear  to  the  whole  length  of  such  railroad." 

I  do  not  see  the  value  of  the  amendment  suggested  by  the  gentle- 
man from  Los  Angeles,  Colonel  Ayers. 

Mb.  UERRINGTON.    I  wish  to  call  your  attention  to  section  fifteen. 


which  says  that  the  sole  power  of  the  State  Board  of  Equalization  is  to 
equalize  for  State  purposes: 

"Skc.  15.  A  State  Board  of  Equalization,  consisting  of  two  members 
from  each  Congressional  district  in  this  State,  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts,  at  the  general  election  to 
be  held  in  the  year  one  thousand  eight  hundred  and  seventy-nine,  and 
every  four  years  thereafter,  whose  duty  it  shall  be  to  equalize  the  valua- 
tion of  the  taxable  property  in  the  State  for  purposes  of  State  taxation." 

That  confines  their  power  to  that  purpose. 

Mb.  DUDLEY.  It  is  a  separate  gnnt  of  power.  Considering  the 
difilculties  arising  from  collecting  revenue  from  these  oompanies,  and 
the  quibbles  they  resort  to  in  order  to  avoid  the  payment  of  taxes — con- 
sidering all  these  things,  I  certainly  think  this  committee  is  prepared  to 
say  that  these  railroad  companies  shall  be  considered  and  valued  aa  a 
whole,  and  not  in  ptxU.    There  is  ns  difficulty  whatever  in  it. 

TBI  rBKVIOUS  QUESTION. 

Mb.  LARKIN.    I  move  the  previous  question. 

Seconded  by  Messrs.  Pulliam,  Howard,  of  Los  Angeles,  and  West. 

The  CHAIRMAN.  The  question  is :  Shall  the  main  question  be  now 
put? 

Carried. 

Tbb  CHAIRMAN.  The  first  question  is  on  the  amendment  of  Uie 
gentleman  from  Placer,  Judge  Hale. 

Lost,  on  division — ayes,  19. 

The  CHAIRMAN.  The  next  qnestion  is  on  the  amendment  of  the 
gentleman  from  Santa  Clara,  Mr.  Herrington. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  £1  Dorado,  Mr.  Larkin,  to  strike  out  the  section. 

Lost. 

The  CHAIRMAN.  The  next  question  is  on  the  sabatitute  proposed 
by  the  gentleman  from  Sacramento,  Mr.  Dunlap. 

Division  being  called,  the  committee  divided,  and  the  substitute  was 
rejected,  by  a  vote  of  37  ayes  to  i7  noes. 

Ma.  A  YKRS.    Mr.  Chairman :  I  wish  to  offer  an  amendment. 

The  SECRETARY  read: 

"Insert  after  'section  sixteen,'  in  the  first  line,  the  following:  'The 
franchise,  roadway,  roadbed,  and  rolling  stock  of  all  railroads  in  this 
State,  operated  in  more  than  one  county,  shall  be  assessed  by  the  State 
Board  of  Equalization  at  their  actual  value,  and  the  same  shall  be  appor- 
tioned to  the  counties,  cities,  townships,  and  districts  in  which  such  rail- 
roads are  Iocated,.in  proportion  to  the  uumberof  miles  of  railway  laid  in 
such  counties,  and  alt  other  property  of  railroads  shall  be  assessed  by  the 
counties  in  which  such  property  is  situate.'  " 

Mr.  CROSS.     I  offer  a  substitute  for  the  section. 

The  CHAIRMAN.     It  is  not  in  order. 

Mb.  cross.    An  amendment  to  the  amendment,  then. 

The  secretary  read : 

"  The  State  Board  of  Equalization  shall  assess  the  value  of  all  fran- 
chises, roads,  and  roadbeds,  and  rolling  stock  of  all  railroad  corporations 
in  this  State,  aixd  the  aggregate  value  of  such  franchises  and  rollinir 
stock  of  such  railroad  ooritorations  shall  be  apportioned  by  said  Board 
to  the  counties,  cities  and  counties,  cities,  towns,  or  districts  in  which 
such  railroad  shall  be  located,  according  to  the  ratio  which  the  number  of 
miles  of  such  road  completed  in  said  county,  city  and  county,  town,  or 
district,  shall  bear  to  the  whole  length  of  such  railroad." 

Mb.  EDGERTON.  That  leads  to  the  same  difficulty  which  I  men- 
tioned awhile  ago.  The  Board  will  have  to  take  the  multiform  aasesa- 
ments  of  all  these  local  Assessors.  One  Assessor  will  assess  the  value  of 
the  property  at  half  what  another  Assessor  will ;  the  State  Board  will 
be  bound  by  it,  and  will  have  to  arrive  at  the  value  of  the  franchise  by 
the  figures  so  taken,  whereas,  if  it  is  left  to  them,  they  will  probably 
assess  it  nearer  to  one  standard  of  value. 

BKHABKS  OF  HE.  VAX  DTKE. 

Mb.  van  dyke.  Mr.  Chairman :  It  seems  to  me  that,  aside  from 
the  roadbed  and  rolling  stock,  the  State  Board  will  necessarily  be  obliged 
to  depend  upon  the  local  Assessors  for  their  information.  How  else  will 
the  Board  ascertain  the  value  of  depots,  lots,  shops,  etc.,  in  Los  Angeles 
County? 

Mb.  EDGERTON.  By  going  and  making  an  examination.  They 
will  have  to  travel  all  over  the  State. 

Mb.  van  dyke.  The  company  owns  lots  and  blocks  in  San  Fran- 
cisco which  have  no  connection  with  the  road,  and  the  same  is  true  in 
Alameda  County,  and  it  may  be  the  same  thing  is  true  in  this  and  other 
counties.  Now,  the  local  Assessor,  or  whatever  officer  shall  be  consti- 
tuted Assessor,  will  better  know  what  property  these  railroad  oompanies 
own,  outside  of  the  roadbeds  and  rolling  stock,  in  the  county,  than  this 
State  Board  can  possibly  know.  Take  this  county,  for  instance.  The 
Assessor,  of  course,  has  a  list  of  all  the  property  before  him,  with  maps 
and  diagrams.  He  assesses  along  a  certain  street,  or  along  a  certain 
road  outside  of  the  city,  and  knows  all  the  property  that  belongs  to  the 
railroad  companies.  'The  State  Board  cannot  possibly  know  this.  They 
must  necessarily  ascertain  these  facts  from  the  local  authorities.  Now, 
my  objection  to  this  section  is  that  it  attempts  too  much.  As  far  as  the 
local  property  is  concerned,  it  ought  to  be  arrived  at  by  the  local  Asses- 
sors first,  with  this  power  of  equalizing  which  has  already  been  placed 
in  the  State  Board.  Again,  I  ooject  to  it  for  another  reason.  There  are 
many  railroads  in  this  State,  and  gentlemen  seem  to  forget,  in  their 
efforts,  to  drive  at  the  main  railroad,  that  in  some  counties  there  are 
short  lines  of  railroad  for  local  purposes,  and  which  will  come  within 
the  provisions  of  this  section  as  it  now  stands.  Now,  why  take  a  local 
railroad  in  Humboldt  County,  that  runs  but  a  few  miles,  and  throw  the 
assessment  of  that  property  upon  the  State  Board?  It  is  not  the  office 
of  the  Board.    It  ought  to  be  assessed  by  the  County  Assessor,  the  some 
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•s  all  other  property  in  Humboldt  County,  or  Mendocino  County.  Why 
not  allow  the  local  Board  to  review  that  assesament,  and  then  the  State 
Board  to  adjust  itt  For  that  reason  I  am  in  favor  of  the  amendment 
propoeed  by  the  gentleman  from  Loa  Angeles. 

Mb.  EDGERTON.  The  gentleman  voted  to  allow  this  State  Board 
to  chan^  any  individual  assessment  in  this  State — practically  to  make 
any  individual  assessment  in  this  State.  Why  did  you  not  allow  the 
local  .Assessors  to  do  that? 

Me.  van  dyke.  There  are  a  ^reat  many  cases  where  the  local 
Assessors  have  refused  to  assess  certain  individuals  and  corporations  as 
they  should  be  assessed,  and  I  am  in  favor  of  allowing  the  State  Board 
power  to  reform  these  assessments. 

Mr.  EDGERTON.  I  ask  the  gentleman  if  the  local  Assessors  have 
not  assessed  railroad  property  at  widely  varying  figures,  all  through  the 
State  ?  In  that  event,  the  State  Board  has  to  act  upon  it,  and  why  not 
give  them  power  to  assess  it  in  the  first  instance? 

Mr.  van  dyke.  You  allow  the  local  Assessors  to  describe  the 
property  and  assess  it.  The  State  Board,  with  the  power  they  already 
possess,  can  equalize  the  assessments,  if  they  assess  the  property  too  low 
or  too  high.  There  is  no  danger,  if  you  provide  a  State  Board  with 
ample  powers  to  equalise  assessments.  That  has  been  the  growing  evil. 
They  have  lacked  the  power  to  equalize.  We  have  seen  instances  of 
unjust  and  unequal  assessments  in  this  State  without  any  power  to  rem- 
edy the  evil.  That  is  the  main  evil,  and  if  this  Convention  were  simply 
to  provide  a  Board  with  power  to  equalize  these  assessments,  and  stop 
right  there,  in  my  opinion  it  would  be  an  act  of  wisdom,  because,  by 
these  complicated  provisions,  we  may  find  ourselves  tied  up  so  that 
nothing  can  be  done. 

RBUARKS  or  MR.  RSTIR. 

Ma.  ESTEE.  Mr.  Chairman:  t  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Los  Angeles,  Mr.  Avers,  not  because  I 
think  it  just  the  thing,  but  because  I  think  it  will  help  the  matter 
some.  How,  I  oppose,  and  I  believe  when  tliey  come  to  examine  this 
matter,  three  fourths  of  the  Convention  will  oppose,  any  proposition 
which  interferes  with  the  uniformity  of  assessments.  Everywhere, 
in  every  State,  almost,  you  will  find  that  the  established  rule  for 
raising  money  for  the  support  of  the  government.  Here  you  are  vio- 
lating the  very  first  rule.  You  are  violating  the  very  first  rule  which 
we  laid  down,  by  providing  one  rule  for  the  taxation  of  railroads,  and 
another  rule  for  tne  taxation  of  other  properly.  Whenever  you  do 
that  you  are  laying  the  foundation  for  trouble,  and  opening  a  loophole 
through  which  these  corporations  will  escape  taxation.  We  ought  to 
adopt  uniform  rules  of  taxation,  and  tax  railroads  as  all  other  prop- 
erty is  taxed — at  its  full  cash  value.  Let  the  local  Assessors  assess 
it,  and  let  the  local  Boards  equalize  it,  and  then  to  remedy  the  evils 
spoken  of  by  the  gentleman,  let  the  State  Board  of  Equalization  see  that 
this  property  is  assessed  alike  in  all  the  counties  of  the  State,  and  in  that 
way  you  will  accomplish  the  object  aimed  at.  Now,  for  one,  I  protest 
against  this,  because  it  is  contrary  to  the  true  principles  of  taxation; 
because  the  very  fundamental  doctrines  of  taxation  rest  upon  the  prop- 
osition that  evenr  dollar  shall  be  taxed  by  a  rule  which  shall  be  uniform 
throughout  the  State.  Tax  railroads  in  each  county  like  other  propert;^, 
and  let  the  same  oflScers  do  it,  and  then  see  that  the  Assessors  do  their 
dutv.  I  am  in  favor  of  one  universal  rule,  and  the  motion  to  amend  by 
striking  out  ought  to  prevail.  The  amendment  oflfered  by  the  gentle- 
man from  Los  Angeles  will  relieve  it  of  a  portion  of  the  objectionable 
features. 

Mr.  BIGGS.  Has  there  been  any  uniformity  in  the  assessment  of 
railroads  heretofore? 

Mb.  ESTEE.  No,  sir,  because  there  has  been  no  State  Board  of 
Equalization.  Bat  we  have  now  provided  for  a  Board  with  full  power 
to  act  in  the  matter,  and  equalize  the  assessments  in  the  various  counties. 
The  State  Board  will  not  know  anything  relative  to  the  value  of  the 
property  in  the  several  counties.  What  do  they  know  about  the  value 
of  property  in  Napa  County ;  what  do  they  know  of  the  value  of  prop- 
erty in  Cbico?  They  would  have  to  inquire  of  people  who  know 
about  it 

Ml.  DUDLEY,  of  Solano.  Does  the  gentleman  know  a  single 
instance  where  the  value  placed  by  the  local  Assessors  upon  railroads 
approximated  anywhere  near  the  true  value? 

Mr.  ESTEE.  No,  sir ;  and  that  is  what  the  State' Board  is  for.  There 
will  be  no  influence  behind  them;  but  allow  the  Assessor  to  assess  the 


property  as  he  assesses  others;  let  the  local  Boards  equalize  it,  and  then 
let  the  State  Board  oome  in  with  the  information  of  the  local  Assessors 
and  local  Boards  and  equalize  as  between  counties  and  individuals,  and 
then  you  will  have  a  uniform  system  which  will  stand  criticism. 

KUIABKS   or   UR.    WEST. 

Mr.  WEST.  Mr.  Chairman  :  I  fully  agree  with  the  gentleman,  that 
we  should  adopt  a  rule  that  will  be  uniform  in  its  operation.  But  cer- 
tainly I  disagree  with  him  when  he  says  we  cannot  have  the  railroad 
projwrty  in  this  State  assessed  by  a  State  Board  of  Equalization.  In  that 
particnlar  it  would  be  a  State  Board  of  Assessors.  Now,  it  is  well  known 
that  the  railroad  property  is  peculiar  property  in  itself.  It  does  not  bear 
any  particular  relation  to  the  localities,  as  other  property  does.  It  is 
considered  as  an  entirety.  The  rolling  stock  and  all  belong  to  the  road 
as  a  whole,  and  ought  to  be  assessed  as  a  part  of  the  entire  line.  All  the 
propfrtj  used  is  a  part  of  the  road,  and  the  value  can  much  better  be 
ascertained  by  asseasing  it  all  together.  Now,  there  appears  to  be  a 
mistake  here  on  the  part  of  some  gentlemen  who  have  argued  this 
question.  They  seem  to  suppose  that  this  Stale  Board  is  to  levy  the  tax. 
They  are  not  They  simply  certify  to  the  County  Boards,  or  the  Super- 
visors, as  to  the  amount  allotted  to  the  several  counties. 

Mr.  BARTON.    It  says  the  Board  shall  assess. 

Mr.  west.    That  is  right;  they  assess  it,  not  tax  it    They  assess  the 


entire  road,  then  they  certify  to  the  Board  of  Supervisors  of  each  county 
the  number  of  miles,  and  fractions  of  miles,  and  they  pro  rata  the  value 
of  the  road,  including  the  rolling  stock  and  all  the  property  used.  I  have 
a  substitute  which  I  believe  will  fully  meet  the  objections  urged  by  Mr. 
Van  Dyke.  It  is  that,  on  the  first  Monday  in  March,  in  each  year,  the 
State  Board  of  Equalization  shall  assess  the  value  of  the  property  of  all 
railroad  corporations  in  this  State.  It  is  the  Illinois  plan,  in  short,  and 
the  gentleman  from  San  Francisco  is  somewhat  partial  to  that  State.  I 
believe  it  will  meet  the  objections  urged  by  toe  gentleman.  Now,  I 
wish  to  call  the  attention  of  members  to  the  fact  that  by  assessing  the 
railroad  as  a  whole,  it  will  not  be  possible  to  assess  it  simply  as  old  iron, 
it  will  be  valued  as  a  road  in  full  operation.  There  is  not  a  county 
through  which  a  railroad  passes  that  will  not  be  benefited  by  this  mode 
of  assessment 

RIMARE8  or  MB.  SHAma. 

Mr.  SHAFTER.  Mr.  Chairman:  It  is  very  easy  to  get  excited  and 
criticise  a  section, but  it  is  not  so  easy  to  suggest  something  better.  Now, 
the  proposition  submitted  by  the  Chairman  of  this  committee  is  a  very 
plain  one  indeed,  and  a  very  simple  one.  We  all  agree  with  the  prin- 
cipal elements  of  it  The  object  of  the  section  is  to  nave  one  assessment 
of  this  clasa  of  property  instead  of  three  or  four.  All'tbe  members  seem 
to  agree  that  a  portion  of  this  property  should  be  assessed  by  the  State 
Board.  Now,  sir,  if  that  Board  is  the  most  competent  authority  to  assess 
any  portion  of  this  property,  why  is  it  not  competent  to  assess  all  of  it? 
Instead  of  having  a  different  assessment  for  each  county,  and  each  city, 
and  town,  and  school  district,  it  is  proposed  to  have  one  assessment  made 
by  this  Slate  Board,  and  apportioned  where  it  belongs.  The  school  dis- 
trict has  one  Assessor  to  assess  the  property.  The  road  district  assesses 
it  again.  Then  another  Assessor  assesses  it  for  township  purposes.  The 
county  has  another,  and  the  city  another.  Each  in  turn  has  jurisdiction 
for  local  purposes.  Now,  is  this  a  wise  plan?  Is  it  rational  to  have  four 
or  five  assessments  bv  four  or  five  Assessors?  It  is  not  I  say  it  is  much 
more  reasonable  to  let  this  Stale  Board  make  the  assessment  of  this 
property  throughout  the  State,  and  then  apportion  the  assessment  among 
the  several  counties  interested.  Why  isn't  that  the  best  and  simplest 
way?  We  shall  select  the  members  comprising  this  Board  from  different 
parts  of  the  State,  with  especial  reference  to  their  fitness.  They  must 
make  themselves  fully  acc^uainted  with  property  values  in  every  county 
in  the  State  before  they  will  be  qualified  to  equalize  assessments.  They 
must  go  and  examine  this  property  for  themselves,  and  not,  as  some 
gentlemen  have  suggested,  sit  down  in  their  office  at  the  Capitol  and 
depend  on  the  local  Assessors.  They  must  examine  the  property,  and 
place  a  value  upon  it.  It  is  far  better  for  them  to  go  out  through  the 
State  and  see  the  character  of  the  property,  and  draw  their  information 
in  that  way,  than  to  sit  here  all  the  year  round  and  try  to  gain  a  knowl- 
edge by  hearing  testimony.  Now,  when  it  comes  to  this  railroad 
property,  the  question  is  whether  they  shall  equalize  or  assess  it  The 
Convention  has  assented  to  one  proposition,  and  that  is  that  the  Board 
shall  assess  a  portion  of  it.  Then  why  not  let  them  assess  the  whole 
of  it?  The  members  concede  that  they  shall  assess  a  portion  and 
equalize  a  portion.  Now  what  is  involved  in  equalizing  property? 
Why,  a  personal  examination  of  the  property.  Thejr  have  got  to 
go  and  make  a  personal  examination  of  the  property  in  the  several 
counties  in  order  to  equalize  the  value.  Is  it  possible  for  the  State 
Board  to  sit  in  the  office  here  and  determine  the  value  of  the'railroad 
property  in  San  Francisco?  No;  they  must  go  down  and  look  at  it 
There  are  local  roads  in  several  counties,  sometimes  running  through 
one  county,  sometimes  throuj;h  several.  They  must  make  a  personal 
examination  in  order  to  equalize  the  value,  for  every  county  in  the  State 
places  a  different  value  on  railroad  property,  so  that  the  information 
given  by  the  local  Assessors  will  be  no  guide.  They  cannot  determine 
the  value  by  hearing  testimony.  One  man  will  place  the  value  at  one 
thousand  dollars  per  mile,  another  at  six  thousand  dollars.  For  every 
witness  introduced  by  the  State  the  railroad  company  will  bring  an  on- 
set Where  will  they  ever  stop?  There  will  be  no  end  to  it.  The  Board 
must  have  power  to  investigate  this  question  for  themselves.  It  is  the 
cheapest  way,  and  the  only  way.  One  road  has  new  rails,  another  has 
old;  one  uses  steel,  another  iron.  One  is  a  narrow  gauge,  another  s 
broad  gauge.  There  is  no  end  to  the  inquiry.  A  man  can  go  and  look 
at  them  and  decide  in  five  minutes. 

Now,  in  relation  to  assessing  the  franchise.  The  Chairman  of  the 
committee  has  explained  this  matter  fully.  They  are  the  only  Board 
that  can  assess  franchises.  To  do  that  they  must  have  in  view  the  entire 
property.  When  they  equalize  the  assessments  it  is  equivalent  to  mak- 
ing an  assessment,  and  why  should  they  not  be  allowed  to  do  it  in  the 
first  instance?  The  gentleman  complains  that  it  is  not  a  uniform  sys- 
tem. It  is  uniform  over  the  same  subject-matter.  It  would  be  far  less 
a  uniform  system  to  have  the  Board  assess  a  part  of  the  property  of  rail- 
road corporations,  and  the  local  Assessors  another  part.  It  is  not  neces- 
sary that  the  same  system  should  be  adopted  for  assessing  a  horse  or  a 
chureh.  They  must  be  uniform  over  the  same  class  of  subjects.  And 
that  is  just  exactly  what  is  done  here. 

Mr.  HOWARD.  Mr.  Chairman:  I  think  I  should  rather  stick  to  the 
report  of  the  committee.  I  have  more  confidence  in  men  elected  by 
large  districts  than  I  have  in  Assessors  elected  by  counties.  For  instance, 
in  many  counties  the  railroad  company  elects  the  Assessor,  and  as  a 
result,  assesses  its  own  property,  therefore  I  had  rather  trust  the  State 
Board. 

THC  PREVIOCg  QOISTIOH. 

Mb.  SHOEMAKER.    I  move  the  previous  question. 
Seconded  by  Messrs.  Howard,  McCallum,  Terry,  and  Wyatt 
Tnc  CHAIRMAN.    The  question  is>  Shall  the  main  question  be  now 
put? 
Carried. 
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Thk  CHAIBMAK.  The  firet  question  is  on  the  amendment  offered 
by  the  ffentleman  from  Nevada. 

Division  was  called,  and  the  amendment  to  the  amendment  rejected, 
by  a  vote  of  47  area  to  51  noes, 

Thk  chairman.  The  next  question  is  on  the  amendment  offered 
by  the  ^nlleman  from  Los  Angeles,  Mr.  Ayers. 

Division  was  called  for,  and  tne  amendment  was  adopted,  by  a  vote  of 
66  ayes  to  39  noes. 

ASSKSSIMO  COBPOBATIONS.  . 

Th«  SECBETABY  read  section  seventeen  as  follows : 

Sec.  17.  The  value  of  the  capital  stock  of  a  corporation  shall  be  assessed 
in  the  county  in  which  it*  principal  place  of  business  is  located,  and 
separately  from  all  other  property  belonging  thereto;  and  such  stock 
shall  be  assessed  at  its  market  value  when  the  assessment  is  made.  The 
real  and  other  personal  }>roperty  of  such  corporation  shall  be  assessed  In 
the  several  counties  respectively  in  which  the  same  is  situate.  The 
value  of  such  stock,  over  and  above  the  asgregat«  value  of  such  real  and 
other  personal  property,  according  to  such  assessment,  shall  be  taxed  in 
the  county  in  which  the  principal  place  of  business  of  such  corporation  is 
located;  and  the  value  of  such  real  and  other  personal  property  shall  be 
taxed  in  the  several  counties  respectively  in  wnich  the  same  is  situate. 
The  shares  of  stock  belonging  to  the  stockholders  in  such  corporation 
shall  be  exempt  from  taxation;  provided  that  the  provisions  of  this 
section  shall  not  apply  to  railroad  corporations. 

Mb.  BEDDY.    I  move  to  strike  out  section  seventeen. 

Tbi  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

BUiABCS  OF  MB.  BKDOT. 

Ms.  REDDY.  Mr.  Chairman :  My  reasons  for  making  this  motion 
are  as  follows:  We  provide  for  ascertaining  the  value  of  property,  real 
and  personal,  of  corporations;  now,  when  we  find  the  true  value  of 
that  property  we  do  not  need  to  inquire  about  the  value  of  the  stock, 
because  that  merely  represents  the  value  of  the  property,  and  if  you 
assess  both  it  is  double  taxation.  There  is  no  distinct  value  in  them. 
There  are  no  two  values  there.  The  stock  simply  represents  the  value 
of  the  real  and  personal  property;  that  being  ascertained,  and  assessed 
and  taxed,  you  have  all  the  value  there  is,  aU  the  property  of  the  corpo- 
tion,  because  it  is  provided  that  the  surplus  of  value  is  to  be  retained 
by  the  county  where  the  principal  place  of  business  is  located.  Now, 
all  stock  is  to  be  assessed;  all  stock  is  to  be  taxed.  What  has  become  of 
the  balance?  All  stock  is  to  be  assessed.  To  whom?  To  the  corpora- 
ration  7  Now,  it  is  a  new  rule,  it  seems  to  roe,  to  assess  property  to  a 
party  not  the  owner  of  the  property,  and  not  in  possession  of  the  prop- 
erty. The  corporation  does  not  own  the  corporate  stock,  as  a  rule. 
There  must  be  a  great  portion  of  It  out,  anyway.  The  stock  is  owned 
by  the  corporators  and  not  by  the  corporation,  and  yet  it  is  all  to  be 
assessed  to  the  oorporation.  I  cannot  see  any  reason  for  assessing  cor- 
porations In  that  way.  The  disposition  of  the  people  of  this  State  is  to 
assess  all  property  equally  and  fairly,  and  assess  it  u>  the  owners,  and 
but  once,  but  here  it  is  plain  you  assess  it  twice,  and  I  think  the 
Convention,  if  it  adopts  this  provision,  will  be  going  way  beyond  the 
demands  or  necessities  of  the  State.  Uow  will  it  work?  In  the  south- 
ern part  of  the  State  the  farmers  are  relying  upon  irrigation  to  raise 
crops,  and  companies  must  be  formed  for  that  purpose.  In  forming  a 
system  in  this  way  the  farmers  will  have  to  pay  this  tax,  for  certainly 
the  corporations  will  add  it  to  the  price  of  the  water.  I  presume  the 
object  IS  the  same  as  that  of  section  seven,  to  discriminate  against  them 
in  every  way. 

Again,  the  value  of  the  stock  is  to  be  ascertained  by  the  market  price. 
Is  that  fair  ?  Men  do  not  buy  stock  in  many  instances  on  account  of  its 
present  value,  but  on  account  of  the  value  which  they  hope  it  will 
attain  in  a  certain  length  of  time— speculative  value.  Does  the  State 
want  to  tax  these  prospective  values?  I  suppose  it  does.  It  will  be  an 
unfair  way  of  determining  the  value,  even  if  you  are  going  to  assess  the 
stock.  I  have  known  a  large  majority  of  stock  in  a  corporation  to  be 
sold  for  two  and  three  dollars  a  share.  There  were  not,  perhaps,  two 
thousand  shares  in  circulation,  and  where  the  stock  in  circulation  was 
selling  at  two  and  three  dollars  a  share,  they  were  making  strenuous 
efforts  to  sell  seventy-five  thousand  shares  at  one  dollar  a  share.  Now, 
would  it  be  fair  to  make  the  market  value  of  the  few  thousand  shares  in 
circulation  the  criterion  to  go  by  in  assessing  the  entire  number?  Every 
man  who  has  ever  had  any  experience  of  that  kind  knows  that  it  is 
unfair.  I  think  these  reasons  are  quite  sufficient  for  striking  out  the 
section.  It  can  do  no  good.  It  will  simply  work  an  unjust  tax  upon 
these  people. 

Ma.  BURT.    Mr.  Chairman :  I  offer  a  substitute  for  the  section. 

Thi  'CHAIRMAN.    Not  in  order  at  present 

BBHAEK8  OF  MB.  WINAX8. 

Mb.  WINAN3.  Mr.  Chairman :  I  am  in  favor  of  this  section,  and 
opposed  to  the  motion  to  strike  out.  I  conceive  that  the  gentleman  does 
not  perceive  the  real  character  of  this  section.  He  pronounces  it  to  be 
double  taxation.  From  my  understanding,  it  has  no  analogy  to  double 
taxation.  To  the  proposition  of  double  taxation,  I  am  as  thoroughly 
and  entirely  opposed  as  he.  But  this  involves  a  que«tion  and  a  principle 
of  an  entirely  different  nature.  The  proposition  here  is  that  the  capital 
stock  of  corporations  shall  be  taxed  at  its  market  value.  It  is  merely 
the  difference  between  the  value  of  the  tangible,  visible  property  and 
the  market  value  of  the  capital  stock  as  stock.  In  San  Francisco,  for 
instance,  the  Spring  Valley  Water  Company  is  taxed,  I  think,  on  eight 
million  dollars  of  real  and  personal  property.  When  the  city  wishes  to 
buy  the  property,  it  sets  up  a  market  value  of  some  fifteen  million  dollars, 
that  being  the  price  which  the  aggregate  stock  would  brine  at  market 
rates.    There  is  a  difference  between  the  property  taxed  and  the  property 


quoted  of  seren  million  dollars,  which  is  an  ample  illustration  of  the 
objects  of  this  section. 

Mb.  BEDDY.  I  would  ask  you  one  question.  I  will  ask  you  how  it 
would  operate  in  this  case :  Suppose  there  are  one  hundred  thousand 
dollars,  or  one  hundred  thousand  shares  of  stock,  of  which  there  are  ten 
thousand  shares  out,  which  would  be  all  the  market  would  stand ;  per- 
haps would  flood  the  market.  They  were  sold,  say  at  five  dollars  per 
share,  and  the  balance  of  the  stock,  if  thrown  upon  the  market,  might 
not  be  worth  fifty  cents  a  share,  or  you  might  not  be  able  to  sell  it  at  all. 
Now,  would  it  lie  fair  to  tax  the  ninety  thousand  shares  at  the  market 
value  of  the  few  shares  that  are  on  the  market?  Would  it  be  fair  to 
take  that  as  a  criterion  ? 

Mb.  WINANS.  Certainly  not;  but  such  instances  would  be  excep- 
tional in  their  nature.  The  market  is  not  flooded.  It  is  proposed  to 
assess  the  stock  at  its  market  value  at  the  time  the  assessment  is  made, 
and  that  certainly  is  the  highest  and  most  reliable  criterion  we  can  ^ 
by.  Now,  this  proposition  says  to  assess  in  the  different  counties  lu 
which  it  is  located,  the  material  property  of  these  corporations.  If  the 
property  is  worth  more  than  the  stock,  that  is  all  they  have  to  pay  on ; 
but  if  their  stock  is  worth  more  than  the  material  property,  tbey  are 
compelled  to  pay  taxes  upon  the  difference  between  the  value  of  the 
material  property  and  the  value  of  the  stock.  The  decision  of  the 
Supreme  Court  referred  to  by  the  gentleman  from  Sacramento  applies 
exactly  to  this  case.    There  the  Supreme  Court  say  : 

"  It  is  obvious,  however,  that  while  a  fair  assessment  ander  these  two 
descriptions  of  property  will  include  all  the  visible  or  tangible  property 
of  the  corporation,  it  may  or  it  may  not  include  all  its  wealth.  There 
may  be  other  property  of  a  class  not  visible  or  tangible  which  ought  to 
respond  to  taxation,  and  which  the  State  has  a  right  to  subject  to  taxation. 
Thus  It  may  occur,  as  in  fact  is  claimed  by  one  of  these  companies,  that, 
being  insolvent,  and  its  earnings  not  being  8u£Bcient  to  pay  anything 
bayond  its  necessary  expenses  for  operating  the  road  and  its  repairs,  this 
tangible  property  represents  more  than  the  real  wealth  of  the  company 
and  its  property.  While  on  the  other  baud,  another  one  of  these  com- 
panies IS  so  rich,  that  after  paying  its  expenses  and  interest  on  a  large 
amount  of  debt,  it  declares  large  dividenas,  and  this  interest  and  these 
dividends,  when  looked  to  in  reference  to  what  is  called  the  tangible 
property,  show  that  there  is  here  another  element  of  wealth  which 
ought  to  pay  its  share  of  the  taxes.  This  element  the  State  of  Illinois 
calls  the  value  of  the  franchise  and  capital  stock  of  the  corporation." 

Take  an  insurance  company,  or  a  bank,  in  San  Francisco,  where  the 
stock  is  valuable,  why  should  it  not  pay  its  per  cent,  of  taxation  ?  It  is 
the  price  you  have  to  pay  if  you  want  to  purchase  the  stock.  Now,  it 
will  be  observed  that  by  this  proposition,  tne  stockholder  is  not  taxed. 
The  gentleman  from  Mono  objected  that  we  taxed  the  corporation,  and 
yet  not  the  stockholders.  The  stockholders  comprise  the  corporation, 
and  the  stock  comprises  the  corporate  property,  which  is  properly  taxed 
against  the  institution.  This  decision  says :  "  This  element  the  State  of 
Illinois  calls  the  value  of  the  franchise  aud  capital  stock  of  the  corpora- 
tion— the  value  of  the  right  to  use  this  tangible  property  in  a  special 
manner  for  purposes  of  gain."  Now,  sir,  I  say  the  principle  involved 
in  this  section  is  right  and  just.  Under  it  we  tax  the  property  as  prop- 
erty. Now  gentlemen  have  contended  on  this  floor,  that  everything 
that  has  value  should  be  taxed.  Now  this  stock  certainly  has  value;  it 
has  a  value  of  millions  of  dollars  in  this  State,  which  now  escapes  tax- 
ation, and  which  will  be  reached  and  taxed  by  this  section.  It  is  prop- 
erty which  yields  good  profits.  Some  derive  all  their  income  from  this 
source.  If  that  is  so,  why  not  tax  it?  That  it  has  a  distinct  value  is 
obvious  from  the  facts  I  have  stated.  That  it  should  be  taxed  in  the 
county  where  the  principal  place  of  business  is  located,  is  perfectly 
proper.  But  all  the  real  and  personal  tangible  property  should  be  taxed 
wherever  it  belongs.  The  stock  is  to  be  taxed  at  the  principal  place  of 
business  of  the  corporation.  Its  value  is  to  be  ascertained  at  the  time 
it  is  taxed.  The  ruling  price  of  the  stock  in  the  market  is  taken  as  the 
criterion  of  value.  Then  the  whole  capital  is  assessed  by  that  gauge. 
There  is  nothing  in  the  proposition  bordering  on  double  taxation.  I  say 
if  this  is  adopted  it  wlU  reach  millions  of  property  which  now  is  beyond 
the  reach  of  the  Tax  Collector. 

BXMABKS  OF  MB.  MOOALLCM. 

Mb.  McCALLUM.  Mr.  Chairman:  This  section  seventeen  is  one  of 
the  great  innovations  which,  if  adopted  by  this  committee,  I  have  no 
doubt  will  contribute  its  full  proportion  to  increase  at  the  very  outset 
the  opposition  which  is  being  arrayed  against  this  Constitution  by  certain 
great  interests.  For  my  part,  without  reference  to  that,  I  am  in  favor  of 
this  section  seventeen,  and  opposed  to  striking  it  out,  knowing  full  well 
that  the  result  I  have  indicated  will  be  sure  to  follow. 

Mb.  HOWARD,  of  Los  Angeles.  I  would  ask  the  gentleman  if  he 
thinks  we  can  do  anything  to  conciliate  these  monopolies? 

Mb.  McCALLUM^  I  haven't  the  slightest  idea  that  we  shall  do 
anything  to  conciliate  these  interests,  or  the  newspapers  which  they 
employ.  As  to  this  proposition,  with  reference  to  tbe  great  corporations 
of  San  Francisco,  the  gentleman  from  San  Francisco  has  illustrated  the 
point  very  well.  Under  tills  particular  clause  the  value  of  the  stock, 
over  and  above  the  aggregate  value  of  the  real  and  personal  property, 
shall  be  taxed.  It  is  very  easy  to  see  in  that  one  particular  case,  where 
one  great  corporation  of  that  city  escapes  the  payment  of  about  five  mil- 
lion dollars;  that  is,  there  is  that  difference  between  the  value  of  the 
real  and  personal  property  and  the  market  value  of  the  stock. 

Now,  the  gentleman  from  Inyo  has  raised  a  supposed  case  which  fre- 
quently occurs.  Ten  thousand  shares  of  the  stock  of  a  corporation  might 
be  put  upon  the  market  and  sold,  say  at  five  dollars  a  share,  but  if  you 
threw  the  balance  on  the  market  you  could  not  get  ten  cents  a  share  for 
it.  Well,  it  may  be  said,  in  answer  to  that,  that  if  you  sold  a  few  horses 
they  might  bring  a  fair  price,  but  put  all  the  horses  on  the  market  and 
the  price  would  go  down.    But  it  comes  to  this,  as  far  as  mining  corpo- 
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ratiom  &re  concerned:  if  they  are  honestljr  assessed  there  will  be  no  dif- 
ference between  the  market  value  of  their  stock  and  the  Talue  of  the 
mine.  Take  a  celebrated  mine  in  Bodie.  If  it  is  worth  ten  dollars  a 
share,  then  it  is  selling  at  five  hundred  thousand  dollars,  and  the  mine 
is  worth  five  hundred  thousand  dollars.  If,  however,  you  take  a  mine 
that  has  been  worked  for  fifteen  years,  and  has  produced  nothing,  except 
assessments,  and  it  is  assessed  at  one  hundred  thousand  dollars,  while 
being  listed  on  the  market  at  one  million  dollars,  then,  in  that  case,  if  I 
understand  the  theory  of  this  section,  there  are  nine  hundred  thousand 
dollars  which  ought  to  be  taxed.  This  proposition  has  been  sustained  by 
the  highest  Court  in  the  nation.  I  suppose  it  ought  to  be  amended  in 
some  way  so  as  to  conform  to  the  action  of  the  Convention  upon  section 
sixteen.  I  trust  that  the  motion  to  strike  out  will  not  prevail.  I  have 
not  the  slightest  degree  of  prejudice  against  corporations.  They  are 
necessary  to  the  development  of  the  country,  and  should  be  encouraged. 
Let  them  incorporate  as  they  please,  but  let  them  not  be  exempt  from 
taxation. 

TBI  PBEVIOUS  qUKSTIOX. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  move  the  pre- 
vious question. 

Seconded  by  Messrs.  Barbour,  Wyatt,  Edgerton,  and  West. 

Tbi  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
putt 

Carried. 

Thk  chairman.  The  question  is  on  the  motion  to  strike  out  sec- 
tion seventeen. 

Division  was  called  for,  and  the  motion  to  strike  out  was  lost  by  a  vote 
of  40  ayes  to  5$  noes. 

Mb.  BURT.  Mr.  Chairman :  I  wish  to  offer  a  substitute  for  the  sec- 
tion. 

Tb«  secretary  read: 

"Strike  out  the  section  and  insert  the  following:  'The  capital  stock  of 
all  corporations  and  joint  stock  associations,  organized  under  the  terms 
of  this  State,  shall  be  assessed  to  such  corporations  and  joint  stock  asso- 
ciations in  the  county,  city,  city  and  county,  or  district,  in  which  their 
principal  place  of  business  is  located,  at  its  market  value;  provided,  that 
all  real  and  personal  property  owned  or  possessed  by  any  such  corpora- 
tions or  associations  shall  be  assessed  and  taxed  in  the  city,  county,  city 
and  county,  or  district,  in  which  the  same  is  situated.  The  excess  in 
value  of  such  capital  stock,  over  and  above  the  aggregate  value  of  the 
real  and  personal  property  within  the  State,  according  to  such  assess- 
ment, only  shall  be  taxed,  and  shall  be  so  taxed  in  the  city,  county,  city 
and  county,  or  district,  in  which  the  principal  place  of  business  is  situ- 
ated. For  the  purpose  of  taxation,  the  value  of  the  franchises  owned  or 
enjoyed  by  such  corporations  or  associations  shall  be  included  as  forming 
part  of  such  property.  The  Legislature  shall  provide  by  law  for  the 
assessment  and  collection  of  an  annual  tax  upon  tne  gross  receipts  within 
this  State  of  all  foreign  corporations  doing  business  in  this  StaU.' " 

EXMABKS  OF  HB.  BUBT. 

Mb.  BURT.  Mr.  Chairman :  The  principal  object  aimed  at  by  this 
unendment  is  to  reach  those  corporations  organized  and  doing  business 
in  this  State  whose  property  is  entirely  without  the  State.  It  is  a  well 
known  fact  that  nearly  all  the  corporations  doing  business  with  the  San 
Francisco  Stock  Boards,  have  really  no  property  in  the  State  which  the 
Assessor  can  reach,  while  they  enjoy  all  the  privileges  and  immunities 
of  corporations  existing  in  this  State.  Now,  it  is  no  more  than  fair  that 
they  should  help  contribute  to  the  support  of  the  government  which 
protects  them.'  As  regards  corporations  doing  business  and  having 
property  in  this  State,  the  provisions  are  similar  to  those  of  the  section 
which  IS  before  the  committee.  As  regards  the  matter  of  double  tax- 
ation, if  the  property  is  given  in  to  the  Assessor  at  its  actual  cash  value, 
as  we  have  already  required,  I  am  unable  to  see  where  there  is  any 
ezoose  for  saying  that  it  will  be  double  taxation.  There  is  another 
change  of  importance  here.  The  original  clause  provides  for  the  assess- 
ment and  collection  of  taxes  in  each  county.  The  amendment  provides 
for  district  taxes  in  cases  of  local  taxation.  It  also  provides  that  in  list- 
ing the  property,  franchises  owned  or  enjoyed  by  these  corporations,  or 
associations,  shall  form  a  part  of  such  property.    It  seems  to  me,  sir. 


that  the  franchise  should  go  with  the  property  of  the  corporation,  and 
should  be  taxed  where  the  property  is  taxed.  It  provides  for  an  annual 
tax  upon  the  gross  receipts  of  foreign  corporations  doing  business  in  tliis 


State.  It  is  the  only  way  of  reaching  this  class  of  corporations,  and 
compelling  them  to  pay  their  share  of  taxes. 

Mb.  swing.     I  move  the  committee  rise. 

Mb.  £DG£RT0K.  I  move  that  the  committee  rise,  report  progress, 
and  recommend  to  the  Convention  that  the  amendment  offercKl  by  the 
gentleman  from  Placer  be  printed  in  the  Journal  to-morrow  morning. 

Carried  by  a  v.ate  of  56  ayes  to  40  noes. 

IN  CONVENTION. 

Thb  president.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  progress, 
and  ask  leave  to  sit  again.  The  committee  also  recommend  that  the 
amendment  of  the  gentleman  from  Placer  be  printed  in  the  Journal. 

Mb.  BLACKMER.    I  move  that  it  be  printed  in  the  Journal. 

So  ordered. 

IDJOCBItMBNT. 

Mb.  HUESTIS.    I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  f.  m.,  the  Convention  stood  adjourned  until  to- 
morrow morning,  at  nine  o'clock  and  thirty  minutes. 


ONE  HUNDRED  AND  THIRD   DAY. 

Sacbihbnto,  Wednesday,  January  8th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Beersteaher, 

Belcher, 

Bell, 


Herrington,  Reynolds, 

Hilbom,  Rhodes, 

Hitchcock,  ^'\- 

Holmes,  Rolfe' 

Howard,of  Lo8Angeles,Schell, 
Howard,  of  Mariposa,    Shafter, 


Blackmer, 

Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Chapman, 

Condon, 

Cross, 

Crouch, 

Davis, 

Dowling, 

Doyle, 

Dudley,  of  San  Joaqu 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estee, 

Estey, 

Farrell, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Gorman, 

Grace, 

Hale, 

Hall, 

Harrison, 

Heiskell, 

Herold, 

Barnes, 
Berry, 


Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Joyce, 

Kelley, 

Laine, 

Lampson, 

Larkin, 

Larue, 

Lavigne, 

Lewis, 

Mansfield, 


Martin,  of  Santa  Cruz,  Tinnin, 
McCallum,  Townseud, 


Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

8mith,of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 

Sweasey, 

Swenson, 

Swing, 

Thompson, 


Campbell, 

Charles, 

Cowden, 

Dean, 

Evey, 

Fawcett, 

Glascock, 


in,McComas, 
McConnell, 
McCoy, 
McFarland, 
McNutt, 
Mills, 
Moffat, 
Moreland, 
Morse, 
Nason, 
Nelson, 
Neunaber, 
Noel, 

O'Donnell, 
Ohleyer, 
Overton, 
Prouty, 
Pulliam, 
Reddy, 
Reed, 

ABSENT. 

Graves, 

Oregg, 

Hager, 

Harvey, 

Jones, 

Kenny, 

Keyes, 

Kleine, 

Lindow, 

Martin,  of  Alameda, 

lbavk  of  absbncb. 


Tully, 

Turner, 

Tuttle, 

Vaequerel, 

Van  Dyke, 

Walker,  of  Tuolumne, 

Waters, 

Webster, 

Weller, 

Wellin, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Winans, 

Wyatt, 

Mr.  President. 


Miller, 

Murphy, 

O'Sullivan, 

Porter, 

Schomp, 

Terry, 

Van  Voorhies, 

Walker,  of  Marin. 


Leave  of  absence  for  one  day  was  granted  Mr.  Evey. 
Indefinite  leave  of  absence  was  granted  Messrs.  Cowden,  Keyes,  and 
Graves,  on  account  of  sickness. 

THE  joobhal. 

Mb.  BEERSTECHER.    Mr.  President:  I  move  that  the  reading  of 
the  Journal  be  dispensed  with,  and  the  some  approved. 
Carried. 

BEVINCB    AMD   lAXATIOIC. 

Mr.  EDGERTON.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  Committ{ee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  Revenue 
and  Taxation. 

Carried.. 

IN  COMMITTEE  OP  THE  WHOLE. 

The  CHAIRMAN.  Section  seventeen,  and  the  amendments,  are 
before  the  committee.  The  Secretary  will  read  the  amendment  offered 
by  the  gentleman  from  Placer,  Mr.  Burt. 

The  secretary  read : 

"Strikeout  section  seventeen  and  insert  as  follows: 

" '  Sec.  17.  The  capital  stock  of  all  corporations  and  joint  stock  asso- 
ciations organized  under  the  laws  of  this  State,  shall  be  assessed  to  such 
corporations  and  associations  in  the  city,  county,  or  city  and  county,  or 
district  in  which  their  principal  places  of  business  are  located,  at  its 
market  value;  prooided,  that  the  real  and  personal  property  owned  or 
possessed  by  any  such  corporation  or  association  shall  be  assessed  and 
taxed  in  the  several  cities,  counties,  or  cities  and  counties,  or  districts  in 
which  the  same  is  situated.  The  excess  in  value  only  of  the  capital  stock 
of  such  corporations  or  associations  over  the  aggregate  value  of  their  real 
and  personal  property,  within  this  State,  according  to  such  assessment, 
shall  be  taxed,  and  shall  be  so  taxed  in  the  city,  county,  or  city  and 
county,  or  district  in  which  the  principal  place  of  business  of  such  cor- 
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poration  or  association  is  located.  For  the  purposes  of  taxation,  the  list 
and  assessment  of  the  real  and  personal  property  of  persons,  corporations, 
and  associations,  owning  or  enjoying  valuable  franchises,  shall  include 
such  franchises  as  forming  a  part  of  such  property.  The  Legislature 
shall  provide  by  law  for  the  assessment  and  collection  of  an  annual  tax 
upon  the  gross  receipts,  within  this  State,  of  all  foreign  corporations 
doing  business  in  this  State.'  " 

M«.  EDGEBTON.  Mr.  Chairman :  I  would  ask  the  author  of  the 
amendment  why  he  provides  that "  for  the  purposes  of  taxation,  the  list 
and  assessment  of  real  and  personal  property  of  persons,  corporations, 
and  associations,  owning  or  enjoying  valuable  franchises,  shall  include 
such  franchises  as  forming  a  part  of  such  property  ?  " 

Ma.  BURT.     The  object 

Mb.  EIKjERTON.     What  is  a  franchise,  real  or  personal  property? 

Mb.  BURT.  The  object  of  having  it  included  with  the  property  is 
that  it  shall  be  taxed  where  their  property  belong*,  and  not  at  their 
place  of  business,  as  forming  a  part  of  their  property. 

Mb.  EDGERTON.  Mr.  Chairman :  I  do  not  see  that  that  clause  has 
any  particular  value  there.  In  fact,  I  think  it  involves  an  inconsistency, 
and  ought  to  be  stricken  out.  Of  course  it  should  be  assessed  and  taxed, 
but  I  think  that  clause  should  be  eliminated  from  the  amendment,  from 
the  words  "  for  the  purposes  of  taxation,"  in  the  tenth  line,  down  to  the 
word  ''property."  If  the  gentleman  will  look  at  the  juxtaposition  of 
that  clause,  if  be  can  take  it  all  in  at  one  view,  be  will  see  that  there  is 
something  wrong  about  it. 

Mb.  LARKIN.  Mr.  President:  Franchises  and  rights  connected 
with  any  corporation,  whether  a  brid^  or  ferry,  is  a  part  of  the  value 
of  that  property,  and  should  be  considered  so,  and  assessed  where  the 
property  is  located. 

Mb.  EDGERTON.  It  says  that  it  shall  be  assessed  aa  forming  a  pcu't 
of  such  property.    Which  is  it,  real  or  personal? 

Mb.  LARKIX.  It  is  part  of  the  personal  property.  In  a  bridge 
franchise  there  is  a  right  if  the  bridge  is  destroyed.  The  same  with  a 
ferry. 

Mb.  EDGERTON.  If  it  is  personal  property,  why  not  say  that  it 
shall  be  taxed  as  personal  property,  and  not  as  real  or  personal  property, 
and  that  it  shall  be  assessed  in  the  county  where  it  is  located?  A  cor- 
poration may  have  its  place  of  business  ii>  San  Francisco,  and  the  prop- 
erty belonging  to  this  company,  the  ferry,  or  the  bridge,  or  any  other 
property,  should  be  assessed  in  the  county  where  the  property  is  located. 

Mb.  ESTEE.  Will  the  gentleman  from  Sacramento,  the  Chairman 
of  the  Committee  on  Revenue  and  Taxation,  allow  me  to  ask  him  what 
the  intention  is  of  putting  in  these  words  "market  value?"  What  if 
it  has  no  market  value?  "Cash  value"  is  the  ordinary  term  applied. 
I  will  ask  the  gentleman  from  Placer  where  he  got  the  term? 

Mb.  BURT.    From  the  original  section. 

Mb.  ESTEE.  You  may  have  a  piece  of  land  that  has  no  market 
value  and  yet  be  very  valuable.  Cash  value  is  the  term  I  have  always 
seen  usol.  I  move  to  strike  out  the  word  "market"  and  insert  the 
word  "cash." 

Mb.  REYNOLDS.  I  would  ask  the  gentleman  why  put  in  the  word 
"cash,"  why  not  leave  it  as  it  is? 

Mr.  ESTEE.  "Cash  value"  is  the  terra  used  properly.  One  reason 
I  suggest  that  the  word  "  market "  be  stricken  out  and  the  word  "  cash  " 
be  inserted,  is  that  there  are  many  corporations  in  San  Francisco  where 
the  slock  has  no  market  value,  because  it  has  no  sale.  Fix  it  at  its 
cash  value. 

Mb.  FILCHER.  Mr.  Chairman:  It  seems  to  me  that  there  is  a 
point  against  the  term  market  value.  They  have  established  money 
values,  so  I  would  suggest  the  term  "  money  value." 

Mr.  ESTEE.     Well,  cash  is  money,  but  money  is  not  always  cash. 

Mb.  FILCHER.     "  A  mare  is  a  horse,  but  a  horse  is  not  a  mare." 

Mb.  WINANS.  Mr.  Chairman :  I  believe  that  amendments  are  not 
now  in  order.  I  desire,  at  the  proper  time,  to  oflTer  an  amendment  to  this 
proposed  section  seventeen  as  now  offered.  It  is  to  insert  the  word 
"other,"  after  the  words  "  real  and,"  in  the  fourth  line,  so  that  it  will 
read:  "  Provided,  that  the  real  and  other  personal  property;"  because 
the  capital  stock  itself  is  property  in  the  estimation  of  this  Convention. 
I  would  ask  the  author  of  the  substitute  if  he  would  not  accept  that 
amendment? 

Mr.  BURT.    I  accept  that  amendment. 

Mr.  WINANS.  There  is  one  more  objection  I  would  like  to  state, 
and  that  is  to  the  use  of  the  word  "such,"  in  the  clause  which  has 
already  been  criticised  by  the  gentleman  from  Sacramento,  Mr.  Edger- 
ton.  It  is  grammatically  incorrect.  In  that  sentence  the  word  "per- 
sons" is  introduced  for  the  first  time,  meaning  natural  persons.  All 
that  has  been  said  theretofore  has  been  in  reference  to  property  of  asso- 
ciations. 

Tub  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  the 
word  "  market  '"-and  insert  the  word  "  cash." 

Mr.  EDGERTON.  I  have  observed  that  in  the  other  SUtes  they  use 
the  phrase  "  market,  or  fair  cash  value." 

Mb.  ESTEE.  I  do  not  object  to  putting  those  words  in.  The  point 
I  make  is  that  there  are  many  corporations  in  San  Francisco  whose 
stock  have  no  market  value.  Let  it  be  "  market,  or  fair  cash  value." 
Probably  that  is  an  improvement.  After  the  word  "  market "  insert  the 
words  "  or  fair  cash." 

Tbb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment  offered  by  the  gentleman  (rojD  San  Francisco,  Mr.  Estee. 

The  amendment  was  adopted. 

Mr.  RHODES.  Mr.  Chairman:  I  send  up  an  amendment  to  the 
substitute. 

The  SECRETARY  read: 

"  Add  to  the  substitute :  '  The  shares  of  stock  belonging  to  stockholders 
in  any  of  the  corporations  named  in  this  section  shall  not  be  assessed  to 
such  stockholders.' " 


Mr.  RHODES.  Mr.  Chairman :  The  object  of  that  amendment  is 
this:  under  section  two,  as  it  stands,  the  stock  held  by  private  persons 
is  assessable  for  taxation.  If  this  amendment  prevails,  as  submitted 
by  the  gentleman  from  Placer,  it  makes  that  stock  taxable  not  only  to 
(be  corporation,  but  also  to  the  stockholder,  which  I  think  cannot  be  the 
intention  of  the  mover  of  that  substitute. 

Tbi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

A  division  was  called  for,  the  question  was  put,  and  the  rote  stood 
S7  ayes  to  10  noes. 

Thb  chairman.    No  quorum  voting. 

Mb.  HERRINGTON.  This  section  cannot  apply  to  railroad  corpo- 
rations. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  03  ayes  to 
U  noes. 

Mr.  van  dyke.  Mr.  Chairman:  I  offer  an  amendment  to  the 
substitute. 

Thb  SECRETARY  read: 

"  Amend  the  amendment  to  section  seventeen  as  follows:  Strike  out 
all  after  the  word  'State,'  in  line  two,  and  insert  'and  the  ^ross  receipts 
within  this  State,  of  all  foreign  corporations  doing  business  in  this  Stale, 
shall  be  taxed  in  such  manner  as  may  be  provided  by  law.'  " 

Mb.  HERRINGTON.  I  rise  to  a  point  of  order.  The  amendment 
proposes  to  strike  out  what  has  just  been  inserted. 

Thi  chairman.    No,  sir. 

BBMABKS  or  MB.  VAK   DTKB. 

Ma.  VAN  DYKE.  Mr.  Chairman:  For  one  I  am  afraid  of  attempt- 
ing legislation  in  this  Constitution.  I  think  we  ought  to  have  stricken 
out  the  other  section,  and  I  think  we  should  strike  out  this  for  safety, 
but  the  committee  have  decided  otherwise,  and  the  purpose  of  tliis 
amendment  is  to  simply  declare  the  purpose  of  this  Convention  to  tax 
this  kind  of  property ;  that  is,  the  capital  stock  of  corporations  organized 
in  this  State;  in  other  words,  domestic  corporations,  and  the  gross  receipts 
in  this  State  of  foreign  corporations  doing  business  in  this  State,  but  to 
leave  the  machinery  and  the  amount  of  taxation  entirely  to  the  Legisla- 
ture. Now,  I  think  that  is  altogether  safer  than  it  is  for  us  here  to 
attempt  to  devise  the  plan  and  the  machinery  necessary  to  carry  out 
what  we  simply  sliould  declare;  that  is,  our  purpose  to  tax  the  capital 
stock  of  domestic  corporations,  and  the  gross  receipts  of  foreign  corpora- 
tions. In  other  words,  I  think  we  should  stop,  after  we  have  declared 
our  purpose,  and  allow  the  Legislature,  as  experience  may  sliow  to  be 
Just  and  proper,  to  devise  the  means  of  carrying  out  this  declaration.  I 
think  it  is  dangerous  to  attempt  legislation  in  the  Constitution.  I  hope 
the  amendment  will  be  adopted 

Mb.  WINANS.  Mr.  Chairman:  I  think  this  amendment  would  have 
the  effect  of  destroying  jthe  operative  character  of  the  whole  section,  for 
the  reason  that  if  the  matter  was  left  to  the  Legislature,  according  to  the 
ordinary  practice  of  the  Legislature,  it  would  be  so  harassed  by  corporate 
power,  and  corporate  influence,  and  corporate  money,  that  nothing  would 
be  done  in  the  interest  of  the  people. 

BIMABKS  OP  UB.  CBOSB. 

Mb.  CROSS.  Mr.  Chairman:  I  am  not  sure  that  I  fully  understand 
the  effect  of  the  amendment  of  the  gentleman,  but  if  I  do  underatand 
it,  it  amounts  to  this:  After  we  have  mode  a  provision  in  our  Constitu- 
tion and  adopted  it,  that,  first,  the  property  of  corporations  shall  b« 
taxed — that  is,  its  tangible  property ;  second,  that  its  franchise  shall  be 
taxed,  we  now  say  by  this  provision  that  the  Legislature  shall  provide 
for  the  taxation  of  the  capital  stock  of  the  corporations.  Now,  if  this 
provision  be  adopted,  then  the  next  session  of  the  Legislature  must  pro- 
vide for  the  taxation  of  all  the  capital  stock  of  corporations.  Now,  if 
such  a  provision  be  adoi>t(>d,  it  must  further  be  in  accordance  with  the 
provision  already  adopted,  that  all  taxation  must  be  according  to  the 
value  of  the  property,  and  the  necessary  result  will  be  that  when  the 
Legislature  frames  a  law  upon  this  subject,  it  will  be,  in  effect,  this,  that 
the  tax  shall  be  levied  upon  the  capital  stock  according  to  the  value  of 
the  capital  stock.  If  they  make  a  law  different  from  that  it  would  be  in 
opposition  to  sections  one  and  two.  Then  by  the  adoption  of  this  amend- 
ment as  proposed  by  the  gentleman  from  Alameda,  we  will  be  adopting 
a  provision  exactly  like  one  which  we  have  stricken  out  from  previous 
sections.  I  am  not  in  favor  of  taxing  the  property  of  a  corporation  and 
then  taxing  its  capital  stock,  because  it  is  taxing  the  same  thing  twice. 

Mb.  VAN  DYKE.  That  objection  could  be  met  by  using  the  term, 
"the  capital  stock  in  excess  of  the  value  of  the  property." 

Mb.  CROSS.     Then  we  have  the  provision  of  Mr.  Burt. 

Mb.  van  dyke.  Mr.  Burt's  attempts  to  legislate,  whereas  this  does 
not. 

Mb.  CROSS.  What  can  the  Legislature  do  except  to  provide  in  what 
manner  the  tax  shall  be  levied?  It  must  be  according  to  the  value  of 
the  capital  stock,  because  we  have  already  made  a  provision  that  all 
property  must  be  taxed  according  to  its  value;  then,  that  stock  must  be 
taxed  according  to  its  value.  If  we  now  say  that  capital  stock  is  prop- 
erty, for  the  purpose  of  taxation,  whatever  law  the  Legislature  makes,  it 
must  be  a  law  to  tax  the  whole  capital  stock  according  to  its  value; 
thereby  we  will  have  taxed  them  on  the  property,  and  then  taxed  them 
again  upou  the  same  property  by  taiinj^  the  capital  stock,  which  is  only 
another  name  for  the  property.  The  capital  stocK  is  whatever  is  invested ; 
that  is,  the  shares  of  capital  stock.  It  is  whatever  is  invested.  If  two 
merchants  organize  a  mercantile  company,  and  put  in  ten  thousand  dol- 
lars in  money,  the  capital  stock  is  ten  thousand  dollars.  If  a  man  invests 
ten  thousand  dollars  in  a  ranch,  his  capital  stock  is  ten  thousand  dollars. 
Now,  sir,  this  provision,  in  effect,  will  provide  that  in  the  same  class  of 
cases  we  shall  (ax  the  property  and  then  we  shall  tax  it  a^in  under 
another  name,  under  the  name  of  capital  stock.  The  provision  should 
be  that  the  value  of  the  stock  above  the  value  of  the  property  should  be 
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aaoeaged ;  or  the  provision  should  be,  that  the  Legislature  may  provide 
for  a  tax  upon  the  capital  stock  of  corporations,  so  far  as  the  same  is  in 
excess  of  the  value  of  the  property  which  is  assessed. 

Mb.  VAN  DYKE.  Mr.  Chairman:  I  wish  to  amend  my  amendment 
so  as  to  meet  that  objection. 

Mr.  filch  ER.    I  have  it  written  out  and  will  send  it  up. 

Thb  secretary  read: 

"  Amend  the  amendment  to  section  seventeen  as  follows :  Strike  out  the 
words  'capital  stock,'  in  line  one,  and  insert:  'The  excess  of  value  of 
capital  stock,  over  and  above  the  value  of  the  real  and  personal  property 
of  all  corporations  and  joint  stock  associations  organixed  under  the  laws 
of  this  Stale,  and  the  gross  receipts,  within  this  State,  of  all  foreign  cor- 
porations doing  business  in  this  State,  shall  be  subject  to  taxation  in 
such  manner  as  may  be  prescribed  by  law.'  " 

Me.  van  dyke.    I  accept  the  amendment. 

BEMARES  OF  MR.  BLACKMER. 

Mb.  BLACKMER.  Mr.  Chairman:  If  these  amendments,  either  of 
them,  is  to  be  adopted,  I  want  to  know  what  the  result  is  to  be,  and  I 
must  confess  that  I  am  a  little  in  doubt.  It  is  proposed  that  all  corpo- 
rations who  have  property  in  this  State,  the  excess  in  value  of  the  cap- 
ital stock  over  and  above  the  amount  of  the  property  shall  be  assessed. 
That  I  consider  to  be  a  fair  proposition.  There  are,  however,  in  this 
State  many  corporations  organized  under  the  laws  of  this  State  whose 
property  is  entirely  outside  of  this  State.  Now  the  result  will  be  that 
either  we  must  allow  the  property  owned  by  that  corporation,  although 
situated  outside  of  the  State,  to  be  deducted  from  the  capital  stock,  or 
one  of  two  things  will  result:  that  corporation  will  be  obliged  to  pay  a 
tax  upon  the  property  in  the  other  State,  and  then  they  will  be  obliijed 
to  pay  a  tax  upon  the  capital  stock  in  this  State,  ur  else  we  must  allow 
them  to  deduct  the  property  and  simply  tax  them  on  the  excess.  Now 
that  is  what  I  want  to  get  at  Corporations  who  own  mines  in  Nevada, 
who  are  organized  under  the  laws  of  this  State,  and  have  their  principal 
place  of  business  in  San  Francisco,  are  they  to  be  allowed  to  deduct  the 
amount  of  the  valuation  of  their  property  in  Nevada  from  the  capital 
stock  in  this  State,  and  be  taxed  on  the  excess  of  it?  If  so,  there  is  no 
objection  to  it  that  I  see,  but  if  not,  the  result  will  be  that  they  will  be 
driven  out  of  the  State,  every  one  of  them.    They  cannot  stand  it. 

Now,  sir,  I  haye  had  no  experience  in  this  matter  of  dealing  in  min- 
ing stock.  I  never  owned  a  snare  of  raining  stock  in  my  life.  I  do  not 
thmk  I  am  competent  to  judge  whether  it  is  desirable  to  drive  all  these 
corporations  out  of  the  State  or  not;  but  it  is  the  question  we  want  to 
meet  here.  We  do  not  want  to  shut  our  eyes  and  say  that  there  are 
corporations  in  this  State  who  have  worked  an  injury,  and  for  that  rea- 
son we  will  make  a  sweeping  provision  here  that  will  drive  all  of  them 
out  of  this  State,  unless  tnat  is  the  intention. 

Mb.  VAN  DYKE.  I  wish  to  answer  the  gentleman.  So  far  as  Mr. 
Burl's  amendment  goes  it  is  only  to  deduct  the  property  in  this  State; 
whereas,  the  other  leaves  it  to  the  Legislature,  as  it  shouM  be,  or  else 
strike  out  the  section. 

Mb.  BLACKMER.  I  believe  there  is  a  revenue  already  derived  by 
the  Stale  from  them.  I  believe  that  the  State  collects  a  license  tax  of 
ten  cents  upon  every  transfer  of  a  certificate.  I  am  not  arguing  either 
for  or  against  it,  but  I  want  to  see  the  question  met  square  in  the  face, 
whether  we  are  determined  to  drive  them  all  out,  or  whether  we  believe 
they  will  stay  here  and  standi  the  double  taxation,  one  upon  the  prop- 
erly in  the  other  State,  and  the  other  upon  the  stock  here.  If  the  Burt 
amendment  is  adopted  it  is  very  eviaenl  that  there  is  an  omission. 
Unless  there  is  a  provision  added  to  it,  it  will  apply  to  all  railroad  cor- 
porations as  well  as  corporations  mentioned,  because  railroad  corporations 
are  included  in  the  term  " all  corporations  and  joint  stock  associations, 
organized  under  the  laws  of  this  State."  At  the  proper  time  I  shall 
ofier  an  amendment  to  add  to  that  section  as  proposed  by  the  member 
from  Placer,  Mr.  Burt, "  provided,  that  this  section  shall  not  apply  to 
railroad  corporations." 

Mb.  ESTEE.    Why? 

Mr.  BLACKMER.  Because  we  have  already  provided  for  their  taxa- 
tion in  the  other  section. 

Mr.  EDGERTON.  As  I  understand  the  theory  of  section  sixteen,  as 
to  a  railroad  corporation,  it  is  that  the  property  shall  be  treated  as  a  unit, 
and  assessed  by  the  State  Board  of  Equalization,  and  distributed  "pro 
rata  among  the  counties  according  to  the  ratio  which  the  number  of 
miles  of  such  road  completed  in  such  county,  city  and  county,  town,  or 
district,  shall  bear  to  the  whole  length  of  such  railroad." 

Mr.  ESTEE.  That  is  true.  But  other  sections  also  declare  that  every 
other  character  of  .property 

Mr.  EDGERTON.    The  point  is  here :  there  is  a  direct  conflict. 

Mb.  ESTEE.  That  is  so,  without  any  question.  But  this  is  not  the 
only  conflict.  Here  is  a  mine  in  Nevada.  You  go  down  to  San  Fran- 
cisco and  you  assess  the  property  to  the  owner,  who  does  not  live  there. 
Well,  under  the  revenue  law,  generally,  the  personal  property  is  asse^ed 
in  the  county  where  the  owner  lives.  In  other  words,  I  own  stock  in 
the  London  Mutual  Insurance  Company, and  I  live  in  Alameda  County, 
for  instance,  and  yet  it  is  assessed  in  San  Francisco.  It  would  be  unjust 
and  contrary  to  every  principle  of  taxation. 

Mb.  BLACKMER.  Is  that  an  objection  to  the  amendment  I  pro- 
pose? 

Mb.  ESTEE.    It  is  an  objection  to  the  whole  section. 

Mb.  BLACKMER.  If  we  want  to  drive  out  all  these  corporations,  all 
right,  adopt  the  provision.  But  if  it  is  believed  that  they  will  stay  and 
pay  the  tax,  it  is  no  reason  why  they  should  pay  two  or  three  taxes 
because  they  are  here.    They  want  to  pay  their  just  proportion. 

Mr.  ESTEE.  Suppose  the  principal  place  of  business  of  acorporation 
is  in  Sacramento,  the  stockholders  may  be  scattered  all  over  the  State. 
They  are  the  owners.  The  corporation  does  not  own  the  stock.  They  are 
the  owners,  and  they  give  in  their  tax  list.    They  are  sworn  to  give  in 


all  their  property.  Under  a  sworn  statement,  a  man  says  he  has  one 
hundred  shares  in  a  mutual  insurance  company,  or  in  the  Bank  of 
California.  It  is  the  sworn  duty  of  the  Assessor  to  tax  that  property. 
"Then  you  go  to  San  Francisco  and  assess  the  whole  number  of  snares, 
five  million  dollars,  of  capital  stock.  Who  will  you  assess  it  to?  The 
oorporatiou  ?  If  you  assess  it  to  the  corporation  you  can  find  an  owner, 
but  if  you  undertake  to  assess  it  to  the  real  X>wner,  where  is  he  ? 

Mr.  LARKIN.  Are  there  not  many  corporations  where  the  stock  is 
owned  in  Nevada? 

Mb.  ESTEE.  Certainly.  They  will  say :  "  John  Doe,  in  Nevada, 
owns  fifty  or  one  hundred  shares.  Can  you  assess  the  stock  if  the  owner 
is  not  here?"  Are  we  not  trying  to  do  an  impossibility?  The  London 
Mutual  in  San  Francisco — where  are  its  stockholders? 

Mr.  EDGERTON.    Who  proposes  to  tax  the  stockholders? 

Mb.  ESTEE.  You  propme  to  tax  the  stock.  Is  it  not  the  law  that 
you  may  tax  the  stock  to  tne  corporation  ?  But  if  that  is  done  you  can- 
not tax  the  shares  in  the  possession  or  ownership  of  the  owner.  That  has 
been  the  law  for  years. 

Mb.  HOWARD.  The  Supreme  Court  has  decided  that  you  can  tax 
the  corporation  with  the  tax. 

Mb.  ESTEE.  That  is  when  the  corporation  owns  it  Where  you 
find  an  individual  who  is  owner  of  a  certain  amount  of  the  capital  stock, 
and  he  does  not  live  in  the  State,  I  apprehend  that  you  cannot  tax  it  to 
the  corporation.  That  the  Supreme  Court  of  the  United  States  did  not 
decide.      * 

Mr.  EDGERTON.  If  the  gentlemen  will  read  the  State  Railroad 
Tax  case,  they  will  be  abundantly  enlightened. 

Mb.  van  dyke.    This  amendment  only  taxes  the  capital  stock. 

TuK  CHAIRMAN.    The  gentleman  has  already  spoken  once. 

BBSIIBKS   OF  MR.    OVBRTO!).  * 

Mb.  OVERTON.  Mr.  Chairman  :  If  it  is  the  intention  of  ^rtiea  on 
this  floor  to  enact  a  law  in  the  Constitution  that  is  going  to  drive  every 
foreign  corporation  out  of  the  Stale,  then  we  had  better  adopt  this  sec- 
tion. If  they  feel  authorized  by  their  constituents  to  adopt  that  kind 
of  law,  then  they  are  obeying  the  wishes  of  their  constituents  who  sent 
them  here,  because  it  will  have  that  effect.  I  do  not  think  the  people 
of  this  State  expect  us  to  pass  a  law  that  would  in  effect  drive  every  for- 
eign corporation  out  of  this  State ;  aud  I  would  here  say  to  the  gentle- 
man from  San  Francisco,  that  if  they  pass  this  law,  they  will  make  a 
great  many  vacant  offices  in  San  Francisco,  and  I  speak  in  relation  to  a 
matter  that  I  am  cognizant  of.  The  people  of  m^  town  are  working  a 
mine  in  Arizona.  'The  stock  of  that  mine  is  principally  owned  in  Santa 
Rosa.  Probably  we  have  two  hundred  thousand  dollars  invested  in 
that  mine.  That  property  is  taxed  in  Arizona  and  their  income  from 
the  bullion  is  taxed  in  that  Territory.  Now,  you  not  only  propose  to 
tax  them  upon  their  capital  stock,  but  it  goes  farther  than  that.  It  pro- 
poses to  tax  that  stock  in  San  Francisco,  where  the  office  is  located. 
Notwithstanding  our  people  have  two  hundred  thousand  dollars  invested 
in  that  mine,  living  in  Santa  Rosa,  their  property  is  taxed  in  Arizona. 
Now,  Mr.  Burt's  amendment  proposes  to  enforce  another  tax  upon  them, 
and  our  counter  does  not  get  the  benefit  of  the  tax,  but  it  is  taxed  in  San 
Francisco.  If  the  stock  is  going  to  be  taxed,  the  County  of  Sonoma 
should  have  it  The  effect  is  to  run  every  foreign  corporation  out  of 
this  State,  and  I  do  not  believe  the  people  desire  to  do  that. 

In  the  first  place,  there  was  an  Act  passed  by  the  Legislature  of  this 
State,  which  required  that  each  transfer  of  stock  shall  pay  to  the  State 
ten  cents.  I  know  that  I  could  not  get  any  transfer  of  stock  in  the 
company  that  I  am  a  member  of  unless  I  paid  it,  and  I  see  by  the 
papers  that  they  receive  about  nine  hundred  dollars  a  week  by  reason 
of  that  ten  cents.  That  amounts  to  considerable.  So  the  State  is  getting, 
as  it  were,  a  benefit  from  the  transfer  and  the  business  that  these  for- 
ei|;n  corporations  do.  Now,  then,  if  this  section  is  passed  as  it  is,  it 
will  in  effect  drive  them  all  out  of  this  State,  because  they  cannot  afford  ( 
to  pay  a  tax  upon  the  property  in  Arizona  or  Nevada,  and  then  be  taxed 
here. 

BBMABES  OP   MR.  TIHNIN. 

Mb.  TINNIN.  Mr.  Chairman:  I  am  opposed  to  section  seventeen. 
I  am  opposed  to  all  the  amendments  that  have  been  offered  to  it,  for 
the  reason  that  I  believe  it  would  lead  to  injurious  legislation.  If  I 
desired  to  defeat  the  Constitution  I  would  vote  for  just  such  amend- 
ments as  these.  I  believe  that  it  would  result  in  great  evil  to  all  the 
corporations  in  this  State.  I  object  to  one  point  particularly.  Corpora- 
tions are  organized  in  the  counties  of  this  State,  but  their  places  of 
business  are  fixed  in  San  Francisco.  For  what?  For  the  convenience  of 
those  interested.  Now,  nine  tenths  of  the  stock  of  the  corporation  are 
held  in  the  counties  of  this  State.  Now,  what  would  be  the  resultof  this 
system  of  taxation?  Why,  the  counties  will  pay  to  San  Francisco  the 
taxes  that  justly  belong  to  the  counties.  Why?  Because  the  capital 
stock  being  held  in  the  counties  they  are  taxed  where  the  corporation 
has  its  principal  place  of  business,  which  is  San  Francisco.  I  am 
opposed  to  such  a  system  of  taxation. 

RBMARK8  OF   MR.  OBACI. 

Mb.  grace.  Mr.  Chairman :  It  does  seem  to  mo  that  the  taxation 
of  stocks  is  perfectly  proper.  If  men  organize  a  company  in  Trinity  or 
Nevada,  or  anywhere  in  the  gold  belt,  for  the  purpose  of  mining,  how 
is  it  that  they  have  their  ]4acc  of  business  in  San  Francisco?  If  they 
^o  to  San  Francisco  they  say  we  will  get  ^le  tax  there.  I  tell  you  there 
IS  the  mine  in  San  Francisco.  They  have  their  principal  place  of  busi- 
ness in  San  Francisco,  aud  there  is  their  whole  field  of  operation.  It  is 
down  there  in  order  to  get  the  hard-earned  dollars  of  the  population  of 
San  Francisco.  There  is  where  therb  is  three  hundred  thousand  inhabi- 
tants. That  is  where  they  open  their  business,  and  there  is  where  they 
get  their  money,  and  not  from  the  mines.  And  this  money  is  made  off 
the  working,  toiling  people  of  San  Francisco,  aud  there  is  where  the  tax 
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should  be.  If  a  mine  is  in  Arizon*,  and  our  people  have  their  money 
invested  in  it,  when  we  tax  that  stock  we  are  just  taxing  that  mone^. 
If  a  man  did  not  have  bis  money  in  that  stock  he  would  have  it  in 
something  else.  If  he  takes  that  same  money,  and.  Instead  of  buying 
mining  stock,  buys  horses,  or  cows,  or  any  other  kind  of  stock.— cattle, 
or  anything — then  they  do  not  say  but  what  we  can  tax  it.  It  is  just 
as  legitimate  to  tax  it  if  it  is  in  mining  stock,  as  if  it  was  in  horses. 

Ma.  TINNIN.    It  is  not  the  money  we  are  taxing,  it  is  the  stock. 

Ma.  GRACE.    The  stock  is  money. 

Mb.  McCOY.    Mr.  Chairman :  I  move  to  strike  out  the  whole  section. 

BKH1HK8  or  MR.  HOWARD. 

Mk.  HOWARD.  Mr.  Chairman:  I  am  glad  to  see  at  least  one  work- 
ing roan  that  has  sense  enough  to  perceive  the  effect  of  this  matter. 
Mow,  sir,  why  should  not  a  corporation,  foreign  or  domestic,  pay  for  pro- 
tection upon  its  money  as  well  as  a  private  individual  T  Why  should  a 
foreign  corporation,  which  has  the  protection  of  the  government  to 
enforce  the  protection  of  ils  property  and  the  collection  of  its  dues,  not 
pay  on  its  property  as  well  as  anybody  elseT  Why  should  not  the 
domestic  corporation  pay?  Sir,  the  section  as  reported  by  the  committee 
is  eminently  correct,  just,  and  proper,  and  without  it,  it  is  useless  to  talk 
of  equality  or  uniformity  of  taxation. 

aXMABKS    or   MB.   BAKBT. 

Mr.  BARRY.  Mr.  Chairman:  I  hope  the  motion  to  strike  out  will 
prevail.  The  remarks  of  the  gentleman  from  San  Francisco,  Mr.  Grace, 
were  in  about  the  same  line  as  those  used  when  other  sections  were  up 
before  the  committee,  as  regards  the  capital  stock  of  corporations  when 
they  form  for  the  purpose  of  doing  business  in  this  State.  They  get  on 
the  wildcat,  and  imagine  if  they  attack  them  that  they  will  be  able  to 
accomplish  their  point  in  this  Convention,  and  directly  prevent  the 
purpose  that  we  desire  to  have  accomplished,  and  that  is  to  prevent 
the  taxation  of  the  capital  stock  of  corporations  formed  for  the  pur- 
pose of  mining.  The  gentlemen  grow  perfectly  wild  when  it  comes 
to  wildcat,  antfthey  think  if  they  attack  stocks  and  corporations  gener- 
ally that  the  evil  will  be  remedied,  while  it  is  not  true.  This  would  be 
a  blow  at  our  legitimate  raining  interests.  The  mining  interests  of  this 
State  should  be  held  sacred  in  this  case.  No  blow  should  be  aimed  at 
them.  As  far  as  foreign  corporations  are  concerned,  it  may  be  right  and 
proper  to  compel  them  to  pay  upon  their  incorporations  to  assist  the 
revenues  of  the  State.  But  this  committee,  by  their  action  on  the  other 
sections,  certainly  declared  that  so  far  as  capital  stock  was  concerned,  it 
should  not  be  taxed.  The  substitute  for  section  two  certainly  meant 
that  the  capital  stock  of  a  corporation  should  not  be  taxed.  Now  we  go 
on  and  declare  that  they  shall  be  assessed.  What  is  the  use  of  declaring 
that  they  shall  be  assessed  when  we  declare  that  they  shall  not  be  taxed? 
As  Mr.  Estee  truthfully  said,  it  would  be  taxing  the  capital  stock  of  any 
corporation  or  association  in  San  Francisco,  and  taxing  their  property, 
real  and  personal,  in  Siskiyou,  or  any  other  county  where  it  happened  to 
be,  and  it  would  be  double  taxation.  But  gentlemen  all  the  time  get  off 
on  the  Idea  of  aiming  at  wildcats,  and  reaching  that  evil.  While  they 
imagine  that  it  has  that  effect,  and  that  perhaps  it  might  lessen  it  in 
some  degree,  I  cannot  see  how  it  would.  If  they  formuhte  any  section 
that  will  remove  that  evil,  I  will  gladly  support  it.  But  this  section  is 
double  taxation. 

Mr.  EDGERTON.    The  Supreme  Court  says  it  is  not. 

Mr.  BARRY.  The  gentleman  says  it  is.  I  have  never  road  that 
decision.  It  may  be  true.  I  believe  that  if  this  section  is  stricken  out, 
and  another  section  put  in  its  place,  to  leave  it  so  that  the  Legislature 
can  provide  for  the  necessary  legislation  in  this  matter,  I  think  it  would 
be  better.  If  the  gentlemen  want  to  remove  that  great  evil  of  wildcat 
mines  in  this  State,  or  the  speculation  that  these  men  indulge  in,  we 
will  agree  with  them.  Anything  that  can  be  done  we  are  ready  to  do. 
But  we  ought  to  remember  the  mining  interests,  not  simply  on  account 
of  the  miners,  whose  interests  we  are  bound  to  protect,  but  we  claim  we 
are  protecting  the  interests  of  this  State  In  protecting  the  mining  inter- 
est, which  Is  one  of  its  greatest  resources.  It  should  not  be  impaired, 
and  the  great  work  of  development  should  not  be  prevented.  Their 
capital  stock  should  not  be  taxed,  when  often  it  has  but  a  fictitious  value. 
It  does  certainly  amount  to  double  taxation,  even  if  the  Supreme  Court 
may  hold  that  it  does  not  I  hope  the  motion  to  strike  out  the  section 
will  prevail. 

BEMARX8  or  MB.  WXLUN. 

Mr.  WELLIN.  Mr.  Chairman :  I  do  not  know  that  this  section  is 
exactly  what  we  desire.  It  does  not  seem  exactly  right  to  me,  but  at 
the  same  time  where  there  is  nothing  better  offered,  I  hope  we  will 
adopt  it.  Gentlemen,  in  talking  of  the  effect  on  mining  companies,  seem 
to  forget  that  we  have  a  few  corporations  in  San  Francisco,  and  when 
the  Assessor  goes  after  them  they  put  in  probably  two  hundred  thousand 
dollars,  and  yet  we  know  that  these  companies  have  property  worth 
perhaps  a  rallliou  or  two.  Take  the  San  Francisco  Gas  Company,  under 
the  present  management  we  can  hardly  get  any  taxes  out  of  that  con- 
cern at  all,  and  yet  their  capital  stock  is  worth  a  lar^  sum  of  money, 
and  this  seems  to  be  the  only  practical  way  for  the  City  and  County  of 
Ssn  Francisco  to  get  a  fair  tax  upon  that  property. 

We  have  also  got  a  water  company,  a  very  powerful  and  a  very  rich 
company,  and  unless  we  get  something  of  tij^s  kind  I  am  satisfied  that 
the  people  will  see  that  Uiey  do  not  pay  their  just  share  of  the  taxes. 
But  we  have  still  another  company  there  in  San  Francisco  which  per- 
haps is  more  powerful  than  either  of  these,  and  that  is  the  Nevada 
Bank.  It  has  a  paid  up  capital  of  ten  million  dollars.  We  do  not  know 
what  their  stock  is  worth.  They  .pay  upon  about  two  million  five 
hundred  thousand  dollars,  while  they  have  a  ten  million  paid  up  capi- 
tal. Are  we  just  simply  to  take  an  assessment  upon  two  million  five 
hundred  thousand  dMlars  of  that  corporation,  ana  let  the  other  seven 


million  five  hundred  thousand  go  untaxed,  simply  because  some  one 
thinks  a  blow  is  aimed  at  them,  or  because  some  small  miner  is  to  be  hurt? 
If  they  think  this  will  injure  legitimate  mining  enterprises,  why  don't 
they  offer  us  a  plan  by  which  we  can  strike  a  blow  at  these  men  that 
escape  taxation?  Let  them  prepare  such  an  article  and  we  will  support 
it.  I  iball  certainly  vote  to  retain  this  section  seventeen  until  they 
give  us  something  that  will  reach  these  rich  corporations  and  make 
them  bear  their  j  ust  share  of  taxation. 

The  ones  I  have  mentioned  are  only  the  most  glaring  ones  and  we 
have  a  large  number  of  other  ones.  All  the  Assessor  can  reach  in  the 
way  of  real  estate  will  not  amount  to  ten  per  cent,  of  the  value  of  the 
capital  stock.  The  people  desire  to  reach  this.  I  maintain  that  we 
want  section  seventeen  or  something  else  that  will  reach  these  people. 

BBMABES  or  MB.  riLCHBB. 

Mb.  FILCHER.  Mr.  Chairman :  It  seems  to  me,  sir,  that  the  objec- 
tions ur^ed  by  some  of  my  friends  from  the  mining  counties  against 
this  section,  are  not  well  founded.  And  more  than  that,  I  would  sa^- 
in  this  connection,  that  in  the  matter  of  regulation  of  corporations,  it 
seems  to  me  that  a  great  deal  depends  upon  whose  ox  is  gored.  We  are 
all  disposed  to  impose  the  most  stringent  measures  upon  the  Central 
Pacific  Railroad  Company,  because,  perhaps,  none  of  us  own  any  stock 
in  it;  but  when  it  comes  to  corporations  within  our  own  locality,  the 
members  of  which  are  our  own  constituents,  we  feel  a  delicacy  In  regard 
to  regulating  them.  For  my  part,  I  think  fairness  is  only  fair;  right  is 
only  right,  under  any  circumstances;  and  any  corporation  in  this  State, 
mining  or  otherwise,  if  it  cannot  stand  what  is  right,  faff,  and  just  in 
the  wa^  of  regulation,  let  it  go  down.  There  is  no  double  taxation  sug- 
gested in  this  section.  There  is  no  unjust  proposition.  The  idea  arrived 
at  is  this,  simply :  if  the  capital  stock,  at  the  regular  market  value, 
whatever  it  is  worth  in  market,  is  worth  more  than  the  real  and  per- 
sonal property  of  any  corporation,  that  excess  in  value  shall  be  repre- 
sented on  the  assessment  roll.  There  is  certainly  no  double  taxation  in 
that. 

Now  a  mining  corporation  in  my  county  owns  property  there,  by  way 
of  mines  and  appurtenances  necessary  for  mining  purposes,  to  the  amount 
of  five  hundred  thousand  dollars  or  more,  and  that  is  the  whole  of  it  in 
a  tangible  shape,  and  yet  the  capital  stock  of  that  corporation  represents 
two  million  dollars  In  the  market.  I  say  that  that  excess  in  value  should 
be  represented  on  the  assessment  roll,  for  it  represents  value  in  this  State. 
Though  I  favored  the  substitute  as  submitted  by  my  colleague,  Mr.  Burt, 
^et  I  believe  that  the  one  emanating  from  the  gentleman  m>m  Alameda 
IS  preferable.  It  is  the  idea  aimed  at,  and  it  is  expressed  in  terse  and 
plain  terms:  simply  that  the  excess  in  value  of  the  capital  stock,  over 
and  above  the  value  of  the  property,  shall  be  assessed,  but  it  leaves  the 
details  to  the  Legislature,  and  that  is  why  Uprefer  it  to  this  section. 
Here  we  go  on  in  the  Constitution  and  attempt  to  provide  the  details, 
and  in  the  event  that  they  should  prove  wrong,  or  come  in  conflict  with 
some  other  part  of  the  Constitution,  they  might  prove  not  harmonious 
and  be  beyond  reparation.  We  should  therefore  provide  in  the  Consti- 
tution the  fundamental  principle  and  let  the  details  go. 

The  next  idea  aimed  at  is  getting  at  these  foreign  corporations.  It  baa 
been  asserted  that  if  we  adopt  this  we  will  drive  all  the  foreign  corpora^ 
tions  out  of  the  State.  I  say  let  us  drive  them  out,  then.  If  they,  who 
bring  their  capital  here  and  command  the  laws  of  this  State  for  their 
protection;  who  receive  protection  from  the  State;  if  they  cannot  afford 
to  pay  a  portion  of  the  revenue  for  the  support  of  the  government,  let 
us  drive  them  out  and  get  some  one  who  can.  All  the  regulations  we 
have  thus  far  made  bear  on  our  local  corporations;  those  belonging  to 
California;  those  instituted  by  California  capital. 

Mb.  CROSS.  The  objections  urged  in  this  particular  part  of  the  house 
against  the  substitute  are  not  urged  against  the  amendment  offered  by 
the  gentleman  from  Alameda,  Mr.  Van  Dyke.  I  ask  that  that  provision 
be  now  read. 

Mb.  FILCHER.  Mr.  Chairman  :  That  is  my  reason  for  desiring  to 
address  the  committee  at  this  lime.  The  discussion  has  wandered  off  as 
to  these  details,  and  the  amendment  offered  by  the  gentleman  from 
Alameda,  immediately  under  consideration,  seems,^  have  been  over- 
looked entirely.  I  believe  my  friend  from  Trinity  cannot  seriously  and 
earnestly  object  to  that  amendment,  as  it  stands  now.  There  are  only 
two  points.  One  is,  that  these  corporations  shall  be  assessed  to  the  full 
extent,  and  at  the  same  time  avoid  double  taxation ;  and  the  other  is, 
that  a  tax  shall  be  received  from  these  foreign  corporations  doing  busi- 
ness on  this  coast,  and  doing  it  under  the  protection  of  the  laws  of  Cali- 
fornia. If  there  is  anything  in  those  two  points  that  is  objectionable  I 
would  like  to  have  the  objections  set  forth. 

BBMARK8   Or   MB.   McrABLAHD. 

Mb.  MoFARLAND.  Mr.  Chairman :  I  rise  for  the  purpose  of  offering 
my  condolence  and  sympathy  to  the  gentleman  from  Sierra,  his  neigh- 
bors of  Nevada,  and  some  other  gentlemen  from  counties  interestetf  in 
mines.  I  am  very  sorry,  indeed,  that  the^  are  unable  to  direct  the  storm 
that  they  have  helped  to  raise,  so  that  it  shall  injure  the  property  of 
everybody  else  except  their  constituents. 

Mr.  cross.  Don't  you  know  that  we  have  stood,  from  the  first, 
against  any  kind  of  double  taxation? 

Mb.  EDGERTON.  You  have  stood  against  anything  that  would  tax 
a  mine.    [Laughter.] 

Mr.  cross.  We  are  all  willing  to  have  the  mine  and  the  mining 
franchise  taxed  for  what  it  is  worth. 

Mb.  McFARLAND.  Now,  sir,  when  this  Convention  started,  there  * 
was  apparently  a  laree  majority  in  favor  of  doing  what  we  call  "  cinch- 
ing corporations."  'rhey  said  to  you :  "  Strike  a  corporation  on  the  head 
whenever  you  see  it  I  Burst  up  the  corporations  I  Drive  them  out  of 
the  State  t  They  are  bloated  monopolies,  all  of  them  t"  And,  if  I  am 
not  wrong  in  my  recollection,  my  friends  over  there  were  among  the 
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loudest  mouths  that  took  that  position.  They  are  besinnin^  to  find  that 
when  you  start  a  fire  it  is  not  so  easy  to  control  it.  I  admit  that  this  is 
the  most  ridiculous  proposition  ever  heard  of,  to  tax  the  property  and 
then  tax  the  capital  stock.  It  seems  to  me  that  it  is  nonsense.  It  is 
double  taxation  of  the  worst  kind.  But  it  is  Tery  clear  that  this  is  only 
one  of  the  results  of  the  storm  Which  these  gentlemen  have  helped  to 
raise,  and,  while  I  shall  do  what  I  can  to  prevent  it,  if  they  and  their 
constituents  go  down  before  it  I  shall  feel  very  sorry  for  them. 

BIMABKS  or  MR.  BIIBSTtCBER. 

Ml.  BEERSTECHER.  Mr.  Chairman :  I  am  in  favor  of  the  amend- 
ment offered  by  the  gentleman  from  Placer,  Mr.  Burt,  'as  printed  in 
to-day's  Journal.  There  are  only  two  objections  urged  to  this  section, 
and  the  first  is  that  it  is  virtually  double  taxation,  which  is  an  error. 
The  section  provides  for  the  assessment  of  the  real  and  personal  prop- 
erty of  the  corporation.  The  real  and  personal  property  shall  be 
assessed  and  taxed,  and  the  tajc  collected  in  the  locality,  the  district,  or 
the  city  in  which  the  real  and  personal  property  is  located.  That  is 
the  first  taxation;  provided,  however,  that  If  the  corporation  have  cor- 
porate stock,  the  cash  value  of  which  is  above  the  value  of  the  real  and 
personal  property  assessed,  then  the  excess  in  the  value  of  stock  shall 
be  assessed  in  the  place  where  the  principal  office  of  the  company  is 
located.  Now,  there  is  no  double  taxation  about  it  at  all,  because  a 
deduction  is  made  out  of  the  value  of  the  stock  to  the  amount  of  the 
value  of  the  real  and  personal  property  which  is  taxed.  In  other  words, 
the  property  taxed  is  taken  out  of  the  property  not  taxed,  and  the  bal- 
ance is  taxed,  if  there  be  a  balance.  It  is  said,  however,  that  the  stock 
ought  to  be  taxed  where  the  stockholder  resides.  We  know  very  well 
that  it  is  the  easiest  thing  possible  for  a  person  possessed  of  stock  to  take 
that  stock  and  lock  it  up,  and  no  Assessor  can  find  it,  and  no  Assessor 
will  find  it,  and  ttie  consequence  is  that  stocks  will  escape  and  always 
have  escaped  taxation.  This  is  the  only  possible  method  of  reaching 
the  capital  stock  of  corporations. 

Again,  the  objection  is  urged  that  it  is  taxing  the  company  and  not 
taxing  the  stockholder.  The  objection  is  fallacious,  because  the  com- 
pany is  the  stockholder,  and  you  cannot  take  the  stockholder  outside  the 
company,  because  if  you  have  no  stockholders  you  have  no  company, 
and  you  have  no  corporation.  The  value  of  the  stock  consists  in  the 
value  of  the  oorporate  franchise,  and  not  only  that,  but  also,  perhaps,  in 
speculative  values.  Undoubtedly  in  California  it  consists  mainly  in 
speculative  values.  Stock  from  which  a  dividend  is  received,  the  com- 
pany at  all  times  before  that  dividend  is  paid,  takes  out  the  amount  of 
expenses,  and  the  tax  which  the  company  pays  upon  the  stock  will  sim- 
ply be  carried  over  to  the  expense  account,  and  the  stockholders  will 
receive  so  much  less  dividend.  Therefore,  the  stockholders  virtually 
pay  the  tax,  because  it  is  one  of  the  necessary  expenses  of  the  corpora- 
tion, and  the  burden  falls  upon  the  stockholders,  directly  in  proportion 
to  the  ainouptof  stocks  which  they  own.  Therefore,  both  of  the  objec- 
tions fall  to  the  ground.  First,  it  is  not  double  taxation,  because  the 
deduction  is  nAde;  second,  it  is  a  payment  of  the  tax  directly  by  the 
stockholder,  because  the  amount  of  the  tax  is  deducted  from  the  amount 
of  his  dividends,  and  his  stock  is  worth  so  much  less.  The  taxes  will 
form  a  part  of  the  necessary  expenses  of  every  corporation,  and  must  of 
necessity  be  paid  by  the  stockholders  in  proportion  to  the  stock  which 
they  possess  or  bold. 

Mb.  OVERTON.  Does  it  permit  a  deduction  of  the  amount  of  the 
property  if  the  mine  is  located  out  of  the  State?  The  author  says  it 
does  not. 

Mb.  BEERSTECHER.  It  says:  "The  capital  stock  of  all  corpora- 
tions and  joint  stock  associations  organized  under  the  laws  of  this  State 
shall  be  assessed  to  such  corporations  and  associations  in  the  city, 
county,  or  city  and  county,  or  district,  in  which  their  principal  places  of 
business  are  located,  at  its  market  value;  provided,  that  the  real  and 
personal  property  owned  or  possessed  by  any  such  corporation  or  asso- 
ciation shall  be  assessed  and  taxed  in  the  several  cities,  counties,  or 
cities  and  counties,  or  districts,  in  which  the  same  is  situated.  The 
excess  in  value  only  of  the  capital  stock  of  such  cor(x>rations  or  asso- 
ciations over  the  figgregate  value  of  their  real  and  personal  property, 
within  this  State,  according  to  such  assessment,  shall  be  taxed,  and  shall 
be  so  taxed  in  the  city,  county,  or  city  and  county,  or  district,  in  which 
the  principal  place  of  business  of  such  corporation  or  association  is 
located.  For  the  purposes  of  taxation,  the  list  and  assessment  of  the 
real  and  personal  property  of  persons,  corporations,  and  associations 
owning  or  enjoying  valuable  franchises,  shall  include  such  franchises  as 
forming  a  part  of  such  property.  The  Legislature  shall  provide  by  law 
for  the  assessment  and  collection  of  an  annual  tax  upon  the  gross 
receipts,  within  this  State,  of  all  foreign  corporations  doing  business  in 
this  State." 

The  amendment  would  allow  of  a  deduction  of  the  value  of  the  real 
and  personal  property  located  within  this  State  from  the  value  of  the 
capital  stock,  and  of  course,  the  objections  that  have  been  arged  by  the 
gentleman  from  Nevada  fall  to  the  ground,  it  not  being  double  taxation, 
and  it  not  being  a  payment  of  taxes  by  the  company  outside  of  the 
stockholders. 

Mb.  CROSS.  Do  you  claim  that  any  gentleman  from  Nevada  has 
said  that  the  amendment  of  Mr.  Van  Dyke,  as  now  amended,  amounts 
to  double  taxation?  If  you  do,  you  do  not  understand  what  was  said. 
The  gentlemen  from  Nevada  universally  support  that  amendment. 

Mb.  BEERSTECHER.  In  so  far  as  my  argument  may  clash  with 
that  of  the  gentleman,  I  claim  that  my  arguments  will  stand  against 
his  assertions. 

Ms.  WEST.  Mr.  Chairman :  Believing  that  we  have  had  sufficient 
discussion  upon  this  subject  I  move  the  previous  question. 

The  main  question  was  ordered  on  a  division,  by  a  vote  of  60  ayes  to 
29  noes. 
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The  CHAIRMAN.  The  first  question  is  on  the  motion  of  the  gentle- 
man from  Nevada,  to  strike  out  section  seventeen. 

The  motion  prevailed,  on  a  division,  bv  a  vote  of  62  ayes  to  47  noes. 

Thk  CHAIRMAN.  The  section  is  stricken  out.  The  Secretary  will 
read  section  eighteen. 

Thb  SECRETARY  read: 

Sbo.  18.  The  Legislature  shall  pass  all  laws  necessary  to  carry  out 
the  provisions  of  this  article. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman:  I  move  to  add  the  follow- 
ing section. 

Mb.  BARBOUR.    I  have  a  substitute  for  section  nine. 

INCOMI  TAX. 

Thb  SECRETARY  read  the  additional  section  offered  by  Mr.  Dudley, 
as  follows: 

"  Income  taxes  may  be  assessed  to  and  collected  from  persons,  corpo- 
rations, loint  stock  associations,  and  companies,  resident  or  doing  business 
in  this  State,  or  any  one  or  more  of  them,  in  such  case  or  amounts  and 
in  such  manner  as  shall  be  prescribed  by  law." 

BBMARKS   or   MB.   DDDLKT. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman :  I  offer  this  additional  sec- 
tion to  this  article  for  the  reason  that  I  believe — as  I  think  every  other 
gentleman  who  has  thoroughly  considered  the  subject  must  believe — 
that  any  system  of  taxation  that  is  confined  entirely  to  raising  revenue 
by  levying  a  per  cent,  upon  property  values,  is  radically  wrong;  that  it 
is  wrong  in  theory;  that  it  would  at  unjust  in  its  operations;  and  that 
it  will  in  the  future,  as  in  the  past,  prove  very  decidedly  unsatisfactory  . 
in  results.  It  is  well  known  to  every  gentleman  here,  that  there  are  in 
this  State  a  variety  of  corporations  and  associations  that  have  in  the  past 
shirked  their  just  proportions  of  taxation ;  and  I  believe  that  the  only 
method  in  the  world  to  reach  them  is  to  tax  gross  receipts  or  income. 
This  proposition  will  not  make  it  obligatory  to  levy  such  a  tax,  but  it 
provides  that  the  Legislature  may  levy  a  tax  upon  persons  or  corpora- 
tions, or  any  class  of  corporations,  and  that  this  tax  may  bo  ditfereut  in 
amounts  indifferent  cases,  to  meet  the  exigencies  of  the  case.  That  is, 
the  Legislature  may  discriminate.  I  have  no  fear  that  any  Legislature 
will  be  unjust,  and  I  believe  that  they  will,  in  every  instance,  discrimi- 
nate, and  discriminate  properly,  for  the  very  purpose  of  effecting  justice. 
The  first  section  of  this  article,  as  adopted  by  the  committee,  is  in  very 
nearly  the  words  nf  the  old  Constitution — that  is,  that  taxation  shall  be 
equal  and  uniform — if  my  memory  serves  me  correctly.  I  believe  that 
gentlemen  are  ready  to  acknowledge  that  the  injustice  and  inequality  of 
the  present  system  uf  taxation  grew  out  of  the  construction  by  the  Courts 
of  that  very  expression.  If  we  adopt  it  in  this  new  Constitution,  with 
that  expression  unmodified  and  unchanged,  and  the  Legislature  are 
compelled  to  apply  this  unbending,  unyielding  rule,  the  same  injustice 
will  exist  in  the  future  that  has  existed  in  the  past.  I  offer  the  amend- 
ment, and  ask  the  serious  consideration  by  the  members  of  this  commit- 
tee of  that  matter.  I  do  not  believe  that  gentlemen  are  afraid  to  trust 
the  Legislature  in  this  matter.  Let  us  see  if  there  cannot  be  invented 
and  adopted  some  system  of  taxation  that  will  work  more  justly  than 
the  present  one.  There  is  nothing  unjust  in  it,  and  to  my  mind  it  is 
very  important. 

BUCABKS  or  MB.  WTATT. 

Mb.  WYATT.  Wt.  Chairman :  I  hope,  sir,  that  the  proposition  offered 
by  t^e  gentleman  from  Solano  as  an  independent  section  will  be  adopted 
by  this  committee,  and  I  have  very  little  question  but  it  will,  as  all  of 
those  who  stand  in  opposition  to  the  views  that  I  have  usually  voted 
for  have  constantly  claimed  that  all  these  matters  ought  to  be  leu  to  the 
Iiegislature.  Now,  upon  this  proposition  of  taxing  incomes,  I  agree 
with  them  to  leavie  it  to  the  Legislature.  And,  sir,  I  do  it  upon  the 
principle  that  the  old  Constitution  was  not  found  flexible  enough  to  do 
justice  in  the  collection  of  the  revenues  of  this  State,  and  that  it  fixed 
itself  upon  a  few  items  of  property  that  could  not  be  hid,  and  there 
derived  all  the  revenues  of  this  State;  that  it  ignored  the  more  recent 
characters  in  which  property  has  assumed  large  proportions  in  later 
days,  in  the  shape  of  mortgages,  and  in  the  shape  of  intangible  property 
that  could  not  be  taken  hold  of,  as  land  or  other  property  that  could  be 
seen  or  felt,  and  for  the  purpose  of  reaching  this  class  of  property,  and 
that  the  Legislature  can  reach  them,  and  reach  them  in  the  shape  of 
foreign  corporations  and  foreign  corporations  alone,  or  in  the  shape  of 
domestic  corporations  and  domestic  corporations  alone,  and  in  the  shape 
of  an  income  that  cannot  escape  taxation  as  land  cannot  escape  taxation. 
For  the  purpose  of  making  taxation  according  to  valuations  in  this  State, 
I  support  the  proposition  of  the  gentleman  from  Solano,  and  I  hope  that 
it  will  be  supported  by  a  majority  of  this  committee,  and  that  it  will  be 
engrafted  as  an  article  in  our  Constitution.  It  will  give  that  elasticity 
and  flexibility  to  your  Constitution  that  it  needs  in  order  to  enable  the 
Legislature  of  this  State  to  place  taxes  where  they  should  be  placed. 

RBMABKS  or   MB.   BBOWX. 

Mb.  brown.  Mr.  Chairman :  This  amendment  may  be  considered 
a  little  new,  yet  I  am  impressed  with  the  opinion  that  it  is  correct  in 
principle.  Now,  it  is  evident  that  the  article  on  taxation  has  not  been 
matured  according  to  the  wishes  of  a  mtgority  of  the  members  of  this 
body.  Something  more  could  be  done  to  carry  out  more  effectually  the 
system.  This  is  not  a  clause  to  be  placed  in  the  Constitution  by  which 
it  is  imperative  upon  the  Legislature  to  levy  this  tax,  but  the  matter 
goes  before  thepcople  of  the  State.  The  members  of  the  Legislature, 
coming  fresh  m>m  the  people,  will  be  prepared  to  carry  out  the  senti- 
ment and  wishes  of  the  people  upon  this  subject.  The  matter  will 
undergo  a  fair  investigation,  and  these  members,  after  feeling  in  that 
way  the  drift  of  public  sentiment,  will  call  the  attention  of  the  Legisla- 
ture to  it,  and  they  may  act  accordingly.  I  am  impressed  with  the 
opinion  that  it  is  correct,  and  that  income  should  be  taxed,  and  that  the 
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people  of  this  State  will  approve  of  this;  but  tbers  will  be  a  fair  oppor- 
tunity of  investigation  by  the  people  before  anything  of  the  kina  can 
pass.  Under  these  impressions,  it  appears  to  me  that  this  independent 
section  is  unobjectionable,  and  may  be  adopted  by  the  moat  fastidious 
members  of  this  Convention.  [A  sneeze  ana  laughter.]  I  shall  have  to 
pronounce  that  one  an  imitation.    [Laughter.] 

BKMAIKS   OF   WB.   WKBSTEB. 

Mr.  WEBSTER.  Mr.  Chairman:  I  am  in  favor  of  this  section  as  it 
has  been  read.  I- believe,  sir,  that  the  people  of  this  Slate  will  accept 
something  that  is  tangible,  something  tnat  will  offer  some  relief  in  the 
matter  of  equalization  of  taxation.  1  am  of  the  opinion,  sir,  that  no 
relief  whatever  will  come  to  those  who  are  in  the  most  need  of  it,  from 
sections  one  and  five  of  this  report,  as  adopted.  In'  my  opinion  it  will 
revert  right  back  into  the  old  channel  of  assessment  with  each  incum- 
brance and  with  each  delay,  without  any  benefit.  The  princij>les  in- 
volved in  sections  two  and  five  are  equitable  and  just  in  theory, especially 
in  section  five,  but  in  my  opinion  it  will  be  impracticable  in  its  opera- 
tion, and  it  will  be  found,  when  it  is  put  in  force,  that  it  will  turn  to 
dust  and  ashes,  and  offer  ncrelief  whatever.  This  principle  of  an  income 
tax  is  one  that  is  equitable  and  just,  and  one  by  which  we  can  reach  a 
certain  class  of  subjects  that  have  always  wholly  escaped  taxation.  This 
has  been  a  matter  that  has  been  discussed  very  seriously  by  some  mem- 
bers of  this  body  for  the  last  month,  and  we  have  arrived  at  the  con- 
clusion that  this  will  be  more  effective  in  its  operation  than  anything 
which  can  be  adopted.  It  is  right,  for  the  reason  that  the  ability  of  an 
individual  to  pay  taxes  is  in  tne  exact  ratio  of  the  amount  of  his  net 
income.  Sir,  this  question  of  taxation  has  grown  enormously  within  the 
last  twenty  years.  The  expenditures,  both  State  and  municipal,  have 
grown  so  enormously  that  the  burdens  of  taxation  are  beginning  to 
bear  heavily  upoft  the  whole  people,  and  they  are  crying  for  relief  I 
hold,  sir,  that  with  this  section  much  relief  will  be  offered.  But  the 
greatest  relief,  sir — and"I  wish  to  impress  it  upon  the  members  of  this 
Convention — is  retrenchment  and  reform  in  expenditure.  Sir,  it  is 
notorious*  that  the  people  of  this  Stale  and  the  people  of  the  nation  have 
been  piling  in  and  pihng  in  their  revenues  and  their  resources  into  the 
public  crib,  year  after  year,  whilecormoranta  and  foxes  have  been  taking 
it  out  at  the  bottom.  We  want  to  stop  these  holes,  and  we  want  to  reduce 
the  aggregate  amount  of  taxes  which  are  raised.  In  this  Slate,  sir,  last 
year,  twelve  million  dollars  were  required  for  State,  county,  and 
municipal  purposes;  four  million  dollars  for  the  State — nearly  five — and 
eight  millions  for  the  counties.  One  half  of  that  amount,  almost,  for  the 
counties,  and  two  millions  and  a  half  for  the  Slate,  would  have  been 
all  sufficient,  if  we  would  reduce  our  system  to  that  equity  and  that 
retrenchment  and  reform  which  is  re<julred.  As  to  the  odiousness  of 
this  tax,  sir,  I  do  not  conceive  that  it  is  more  odious  or  more  inquisi- 
torial than  the  personal  tax.  What  is  more  inquisitorial  than  to  have 
the  Assessor  come  into  your  house  and  inquire  ahout  every  piece  of  fur- 
niture? It  does  not  have  that  objection.  It  will  offer  more  relief  than 
any  section  which  has  been  placed  in  this  report,  and  I  hope  it  will  be 
adopted. 

BBUASKS  OP  MB.   HOWABD. 

Mb.  HOWARD.  Mr.  Chairman :  If  it  is  in  order,  I  move  to  amend 
the  section  as  proposed,  by  inserting  after  the  word^'  persons,"  in  line 
two,  the  words  "on  money  loaned,  and  on,"  so^feiat  it  will  read: 
"  Income  taxes  may  be  assessed  to  and  collected  from  persons  on  money 
loaned,  and  on  corporations,  joint  stock  associations,  and  companies 
resident  or  doing  business  in  this  State,  on  any  one  or  more  of  them,  in 
such  case  or  amounts,  and  in  such  manner,  as  shall  be  prescribed  by 
law."  Then  it  will  be  limited  to  money  loaned,  and  to  corporations, 
joint  stock  associations,  and  companies  resident  or  doing  business  in  this 
State.  Will  the  Secretary  read  the  section  as  proposed  by  the  gentleman 
from  Solano,  Mr.  Dudley? 

Thb  SECRETARY  read: 

"  Income  taxes  may  be  assessed  to  and  collected  from  persons,  corpo- 
rations, joint  stock  associations,  and  companies  resident  or  doing  busi- 
ness in  this  State,  or  any  one  or  more  of  them,  in  such  case  or  amounts, 
and  in  such  manner,  as  shall  be  prescribed  by  law." 

Ma.  HOWARD.  Now,  will  the  Secretary  read  the  amendment  which 
I  send  up? 

Thb  SECRETARY  read: 

"Income  taxes  may  be  assessed  to  and  collected  from  persons  on 
money  loaned,  and  on  corporations,  joint  stock  associations,  and  com- 
panies resident,  or  doing  business  in  this  State,  or  any  one  or  more  of 
them,  in  such  case  or  amounts,  and  such  manner,  as  shall  be  prescribed 
by  law." 

Mr.  HOWARD.  Mr.  Chairman:  The  amendment  I  propose  takes 
away  the  objection  of  its  being  an  inquisitorial  tax,  because  any  indi- 
vidual has  to  be  questioned  upon  the  subject  of  money  loaned.  Again, 
sir,  I  do  not  think  there  will  be  found  practically  any  other  method  of 
reaching  money  loaned,  and  especially  money  loaned  by  cor|K>rations. 
The  facility  for  concealments  are  notoriously  so  great  that  unless  you 
reach  it  in  the  shape  of  an  income  tax,  you  cannot  reach  It  at  all.  Every 
English  writer  on  political  economy,  since  Adam  Smith,  has  advocated 
an  income  tax.  There  is  not  an  exception.  Mr.  Leroy  and  Professor 
Walker  also  advocated  an  income  tax,  as  being  the  fairest  tax  that  can 
be  levied.  Now,  how  else  are  you  to  reach  money  loaned;  and 
especially  how  are  yon  to  reach  money  loaned  by  corporations?  In  the 
last  report  of  the  State  Board  of  Equalization  they  show  that  the  return  of 
the  banks  for  cash  on  hand  was  two  million  eighty-two  thousand  eight 
hundred  and  thirty  dollars,  which  everybody  knows  is  a  ridiculously  low 
estimate,  and  is  not  a  fair  return  at  all  of  the  money  now  on  hand. 

Now,  in  eighteen  hundred  and  seventy-eight,  a  little  less  than  a  year 
ago,  the  Bank  Commissioners  while  in'San  Francisco  summoned  wit- 
nesses before  them  in  relation  to  the  amounts  of  money  had  and  loaned 


by  the  deposit  banks,  and  it  appears  from  that  testimony — It  is  published 
in  the  Chronicle  of  that  date — a  )>aper  that  has  published  uniformly 
very  valuable  commercial  and  statistical  information.  The  Savings 
Union,  with  a  capital  stock  of  four  hundred  thousand  dollars,  had  on 
deposit  eight  million  five  hundred  thousand  dollars;  loaned  on  real 
estate  seven  million  five  hundred  thousand.  German  Bank,  capital 
stock,  two  hundred  thousand  dollars ;  deposits,  eight  million  six  hun- 
dred thousand  six  hundred  dollars ;  Hibernia  Bank,  no  capital  stock, 
but  a  guaranteed  fund  of  one  million  five  hundred  thousand  dollars; 
deposits,  fourteen  million  dollara;  loans  on  real«8tate  and  approved 
bonds.  French  Bank,  no  capital  stock ;  surplus  fund,  two  hundred  and 
eighty  thousand  dollars;  deposits,  six  million  dollars;  loans  on  real 
estate  and  county  bonds.  Ond  Fellows  Bank,  no  capital  stock,  but  a 
surplus  Aind  of  sixty-nine  thousand  dollars;  deposits,  five  million  six 
hundred  thousand  dollars;  money  loaned  on  real  estate  and  municipal 
bonds.  Security  Bank,  capital  stock,  three  hundred  thousand  dollara  ; 
deposits,  two  million  five  hundred  thousand  dollars;  aggregate  deposita 
loaned  aa  returned  by  the  testimony  of  the  oflScere,  thirty-seven  million 
one  hundred  thousand  dollars.  Ahd  yet  it  Is  perfectly  notorious  that 
under  the  decision  of  the  Supreme  Court  in  the  case  of  the  Hibernia 
Bank  that  there  was  no  revenue  at  all  derived  by  taxation  from  these 
immense  loan*. 

Now,  then,  it  is  perfectly  immaterial  whether  the  tax  should  have 
been  paid  by  the  banks  or  the  depositora.  It  was  so  much  money,  ao 
much  property,  which  should  have  been  taxed,  and  the  failure  to  tax 
that  property  has  added  to  the  levy  upon  every  other  taxpayer;  and 
therefore,  I  say  it  is,  that  without  an  income  tax  you  never  can  reach 
these  funds;  you  never  can  tax  this  property;  because  you  will  never 
ascertain  with  any  accuracy  how  much  they  have  had  deposited,  and 
how  much  they  have  loaned.  It  strikes  me,  therefore,  that  this  amend- 
ment is  a  good  one,  especially  as  this  matter  is  left  to  the  Legislature, 
and  th^  will  not  probably  resort  to  it  unless  they  find  justice  requires 
it.  I  see  no  objection  to  the  amendment  of  the  gentleman  from  Solano. 
On  the  contrary,  it  seems  to  be  eminently  proper  and  right,  and  a  pro- 
vision that  should  be  engrafted  in  this  Constitution. 

BBMABKS  OF  HR.   IDOIBTOH. 

Mr.  EDGERTON.  Mr.  Chairman :  I  have  only  to  say  that  I  am 
in  favor  of  this  amendment  as  amended  by  the  gentleman  from  Los 
Angeles.  I  think  it  ought  to  be  adopted  solely  upon  the  principle  that 
we  ought  (o  be  consistent.  You  have  provided  that  solvent  debts  shall 
be  taxed.  You  have  got  it  fixed  so  that  you  tax  the  poor  washwoman 
on  her  passbook  and  you  tax  the  banker  on  the  same  money,  and  now  I 
think  there  should  M  an  additional  burden  upon  that  money  loaned. 
I  think  it  is  eminently  proper.  And  when  It  is  all  done  we  will  present 
the  most  inviting  field  for  capital  that  can  be  found  on  the  globe. 

Mr.  BARTON.  Mr.  Chairman :  I  do  not  see  the  necessity  for  any 
burlesque  in  this  matter.  It  simply  j;ives  the  Legislature  the  power  to 
use  a  drag-net,  such  as  is  required  in  this  State.  It  meets  <the  ends  of 
justice,  and  that  is  all  that  can  be  said.  I  hope,  therefore]^ that  it  will  be 
adopted. 

Mr.  EDGERTON.  Mr.  Chairman  :  That  is  a  very  oonvincing  speech 
of  the  gentleman  from  Humboldt,  and  corroborates  my  view.  It  is 
merely  permissive;  it  is  merely  a  suggestion  to  the  Legislature  that  it 
can  do  this.  I  protest  against  loading  down  this  organic  law  with  pro- 
visions of  this  kind,  which  are  permissive  in  character.  Everybody 
knows  that  knows  anything  about  it,  that  under  our  form  of  govern- 
ment, the  Legislature  can  do  everything  that  It  is  not  prohibitra  from 
doing  by  the  Constitution  of  the  State  or  the  United  States.  Why  this 
Convention  should  suggest  a  thing  to  be  done  by  the  Legislature  when 
they  can  do  it  in  the  absence  of  a  prohibition  in  the  Constitution,  I  do 
not  see. 

Mr.  McCALLUM.  Mr.  Chairman:  I  ask  whether  the  Legislature 
has  not  this  power  already  ?  I  am  In  favor  of  this  idea  of  income  taxes 
in  certain  cases,  but  has  not  the  Legislature  that  power  without  assert- 
ing in  the  Constitution  that  it  has  such  power? 

Mb.  HOWARD.  Yes;  but  the  gentleman  knows,  as  a  member  of  the 
bar,  that  the  fact  that  a  provision  was  rejected  by  a  direct  vote  of  the 
Constitutional  Convention  has  always  been  an  argument  against  its  valid- 
ity in  construction. 

Mr.  EDGERTON.  I  can  see  no  use  in  lumbering  up  the  Constitu- 
tion with  sections  giving  the  Legislature  permission  to  do  something  it 
can  do  without  permission. 

Mr.  HOWARD.    What  is  the  harm? 

Mb.  McCALLUM.  I  see  a  good  deal  of  harm  in  puttingin  anything 
that  is  unnecessary.  I  would,  though,  be  in  favor  of  making  it  manda- 
tory, which  is  entirely  a  different  thing.  I  do  not  understand  that  this 
amendment  is  intended  to  do  anything  towards  making  double  taxa- 
tion in  case  of  mortgages,  because  we  have  already  provided  for  a  tax 
on  money  secured  by  mortgages  and  upon  other  solvent  debts.  Now, 
to  tax  the  income  from  money  loaned  as  interest,  as  this  section  pro- 
vides, I  would  like  to  ask  the  gentleman  from  Iios  Angeles  if  that  is 
not  double  taxation  to  that  extent?  You  tax  the  interest  received  from 
the  mortgage  and  tax  the  mortgage  Itself. 

Mr.  HOWARD.  The  gentleman  Is  anticipating  a  thing  that  probably 
never  will  occur.  It  is  to  be  done  by  the  Legislature,  and  he  is  antici- 
pating that  the  Legislature  will  be  guilty  of  the  abeunlity  of  taxing  the 
money  on  mortgages  and  then  levying  an  income  tax  upon  it  That  is 
not  to  be  presumed  at  all.  The  proposition  does  not  present  that  idea 
at  all.  If  they  have  taxed  it  in  another  form  it  is  not  to  be  presumed 
that  they  will  tax  it  in  the  shape  of  an  income,  unless  we  assume  that 
the  Legislature  will  be  guilty  of  an  absurdity,  which  we  have  no  right 
to  assume. 

Mr.  MnCALLUM.  Strike  out  the  other  and  make  it  mandatory,  and 
I  would  like  to  vote  for  it.  We  have  provided  for  taxing  the  solvent 
debt,  and  I  object  to  these  two  provisions. 
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BKUAKXS  or  UB.  BKIKSTICHIB. 

Mb.  BEERSTECHEK.  Mr.  Chairman:  Experience  in  the  ea«tern 
States  during  and  for  acme  yeara  after  the  war  has  shown  that  an  income 
tax  was  obnoxious  to  the  people  of  the  United  States,  and  I  hope  that  this 
proposition  will  be  promptly  voted  down. 

Mb.  McCALLUM.  I  will  ask  the  gentleman  if  he  is  not  aware  that 
that  income  tax  included  the  income  upon  occupations  as  well  as  an 
income  on  property. 

Mb.  BEERSTECHER.  Mr.  Chairman:  There  is  auek  » thing  as  going 
too  far.  There  is  such  a  thing  asconfiscation.  I  believe  in  taxation, bat 
I  believe  in  stopping  where  taxation  ends  or  where  confiscation  begins. 
Now,  gentlemen,  we  have  said  that  mortgages  are  to  be  taxed,  and  we 
have  said  that  solvent  debts  are  to  be  taxed.  If  you  tax  solvent  debts, 
and  if  you  tax  mortgages,  and  they  are  honestly  put  upon  the  assess- 
ment roll,  and  the  tax  is  scrupulously  and  honestly  paid,  if  you  then^ 
to  work  and  tax  the  man's  income  you  certainly  tax  him  twice. 

Mb.  AYERS.  I  would  like  to  ask  the  gentleman  in  what  way  you 
are  to  get  at  that  vast  number  of  people  who  pay  no  taxes,  but  live  on 
the  incomes  from  Government  bonds,  except  by  an  income  taxT  One 
fifth  of  the  values  of  this  country  are  so  held. 

Mb.  BEERSTECHER.  The  answer  is  this:  I  have  beard  it  repeated 
and  reiterated  a  thousand  times,  not  only  through  the  public  press  of 
the  oountrv,  but  also  from  the  stump  and  on  the  street  corners,  about 
the  bloated  bondholders  that  hold  the  United  States  bonds,  but  I  have 
never  seen  them  in  the  State  of  California.  There  is  probably  one  man 
in  ten  thousand  who  holds  any  Government  bonds  in  this  State.  They 
ore  held  east  of  the  Mississippi  and  beyond  the  Atlantic  Ocean.  We  are 
not  to  tax  probabilities  at  all. 

Mb.  AYERS.  They  exist  here  in  large  numbers — hundreds  of  mil- 
lions— and  the  number  w^ill  be  larger  in  the  future. 

Mb.  BEERSTECHER.  The  experience  under  the  income  tax  during 
and  immediately  succeeding  the  war  was  this:  The  man  of  small 
means,  the  tradesman,  and  the  small  capitalist  paid  that  income  tax, 
but  the  rich  man,  the  large  capitalist,  and  the  monopolist,  escaped  the 
income  tax,  as  he  will  inevitably  escape  any  other  tax  that  j^ou  may  see 
fit  to  levy  upon  him.  I  tell  you  that  the  big  fish  are  going  to  break 
your  net  every  time,  and  the  small  fish  and  the  medium  sizeS  fish  are 
going  to  be  caught  by  it. 

Mb.  AYERS.    We  wish  to  reverse  the  rule. 

Mb.  BEERSTECHER.  You  will  not  succeed  in  doing  anything 
except  loading  down  the  Constitution.  I  believe  in  taxing  the  mort- 
gages. I  believe  in  taxing  solvent  debts.  I  believe  in  taxing  the 
stock  of  corporations;  I  believe  in  taxing  the  property  of  corporations, 
but  I  do  not  believe  in  an  income  tax.  An  income  tax  is  obnoxious  to 
the  people,  and  whether  that  income  tax  be  levied  upon  the  people  by 
the  way  of  a  legislative  enactment,  or  whether  it  be  placed  apon  them 
by  the  Constitution,  it  is  equally  obnoxious  and  a  stench  in  the  nostrils 
of  the  community. 

BEUABKS    or   HR.   rBBUD. 

Mb.  FREUD.  Mr.  Chairman:  I  hope  that  the  amendment,  or  rather 
the  section,  as  proposed  by  the  gentleman  from  Solano,  will  be  adopted. 
There  are  two  principles  involved  in  taxation  recognized  by  alt  the 
writers  on  political  economy,  and  when  we  can  combine  these  two 
principles,  that  taxation  is  the  best.  First,  taxation  shottld  be  in  pro- 
portion to  protection.;  and  second,  taxation  should  be  in  proportion  to 
ability  to  pay.  Now,  sir,  the  words,  as  coming  from  my  young  friend 
from  San  Francisco,  do  not  come  with  good  grace.  We  have  been  levy- 
ing taxes  upon  the  producer;  we  have  been  levying  taxes  upon  the 
businessmen;  we  have  been  levying  taxes  upon  all  the  walksof  life;  but 
this  income  tax  is  intended  to  affect  professional  men.  Now,  sir,  if  the 
gentleman  from  San  Francisco  has  an  income  of  ten  thousand  dollars  a 
year  which  he  derives  from  his  profession  by  his  ability,  by  the  capacity 
of  his  brain,  then,  sir,  I  say,  if  the  Government  gives  him  protection  for 
that  ten  thousand  dollars,  he  should  be  compelled  to  pay  some  ratio  of 
it  back  to  the  Government  for  that  protection.  I  know  this  income  tax 
is  obnoxious  in  some  ways,  but  there  is  no  tax  that  is  not  obnoxious.  I 
know  that  it  is  inquisitorial;  but,  sir,  other  taxes  necessarily  involve 
inquisitorial  measures  also.  I  know  that  it  has  derived  a  great  deal  of  its 
obnoxions  character  from  the  days  of  the  war ;  but  that  was  merely  a  tem- 
porary expedient.  Furthermore,  the  principle  involved  prevails  in  the 
taxes  that  are  levied  in  England  and  in  France.  I  cannot  understand  how 
any  gentleman  can  oppose  this  income  tax.  It  is  levied  on  the  principle 
of  ability  to  pay.  IJet  the  Legislature  exempt  all  incomes  below  two 
thousand  dollars,  or  some  such  similar  measure,  and  it  will  only  affect 
those  who  can  well  afford  to  pay  a  fair  pro  rata  to  the  QoTemment  for 
its  protection. 

KBHIBKS  or  HB.  rBKBlf  AN. 

Mb.  FREEMAN.  Mr.  Chairman:  I  hope  this  proposition  will  not 
prevail.  In  the  first  place,  I  think  every  man  will  concede  that  the 
Legislature  will  have  the  power,  if  it  sees  proper,  to  levy  an  income  tax. 
I  see  no  necessity  for  loading  down  this  Constitution  with  a  direct  prop- 
osition for  an  income  tax,  which,  wherever  it  has  prevailed,  has  been 
considered  an  odious  tax,  and  which  is  more  odious  m  the  United  States 
than  anywhere  else,  and  more  odious  in  California  than  in  any  other 
Mrtof  the  United  States.  Now,  this  tax,  I  believe,  was  introduced  in 
England  by  Sir  Robert  Peel,  in  eighteen  hundred  and  sixteen,  and  he 
then  declared  that  it  ought  not  to  be  a  permanent  tax,  but  could  only  be 
justified  by  the  necessities  of  war. 

Mb.  DUDLEY,  of  Solano.  Has  it  not  since  become  a  permanent 
source  of  income  in  England  ? 

Mb.  freeman.    As  far  as  my  information  extends,  it  has  not. 

Mb.  DUDLEY.    It  hos,  for  years. 

Mb.  HOWARD.  I  will  correct  the  gentleman  in  regard  to  Sir  Robert 
Peel  being  the  author  of  the  original  income  tax.    The  first  income  tax 


was  levi^  in  seventeen  hundred  and  ninety-eight,  and  after  it  hod 
been  suspended  was  reintroduced  by  Sir  Robert  Feel. 

Mb.  FREEMAN.  1  have  in  my  hand  a  book  published  in  eighteen 
hundred  and  sixty-three,  by  an  eminent  aothor,  in  which  he  speaks  of 
Sir  Robert  Peel's  scheme,  and  in  that  debate  Sir  Robert  Peel  declares  that 
it  was  an  obnoxious  tax ;  that  it  should  be  reserved  to  time  of  war ;  that 
nothing  but  an  emergency  would  justify  its  imposition.  And  he  did  not 
deny  that  it  was  an  inquisitorial  tax.  He  admitted  that  it  would  fall 
with  peculiar  severity  on  those  who  were  determined  to  set  honestly, 
and  that  a  ^ood  deal  of  inconvenience  must  arise  from  inquiries  tliat 
must  be  instituted.  Up  to  the  time  of  the  publication  of  this  work,  on 
income  tax  had  been  renewed  in  England,  but  not  up  to  that  time  as  a 
permanent  tax.  Just  before  the  publication  of  this  book,  it  bad  been 
increased  for  the  purpose  of  bearing  the  expenses  of  the  great  war  with 
Russia;  but  as  then  proposed,  it  was  only  to  have  an  existence  for  a 
period  of  seven  years.  Now,  the  reason  I  think  this  tax  is  more  objec- 
tionable in  California  than  elsewhere,  is  that  itisa  tax  upon  production; 
it  is  a  tax  upon  industr}^ ;  it  is  a  tax  upon  enterprise ;  and  a  relief  to  that 
kind  of  speculation  which  holds  property  solely  foi>  the  sake  of  a  rise. 
We  have  men  in  this  country  that  hold  large  tracts  of  land  that  are  add- 
ing nothing  to  its  industry,  nothing  to  its  enterprise,  nothing  to  its 
wMiltb.  Under  this  system,  that  class  of  men  having  no  income  are  not 
taxed,  and  it  is  simply  adding  an  additional  burden  to  those  who  are 
active,  enterprising,  and  industrious. 

BBMABK8  OV  MB.  HDKSTIS. 

Mb.  HUESTIS.  Mr.  Chairman:  I  am  infavorof  the  adoption  of  this 
section.  It  will  be  remembered  that,  pending  the  consideration  of  the 
question  of  taxation  of  mortgages,  it  was  argued  that  in  case  mortgages 
were  taxed,  or  money  secured  by  mortgage,  that  there  would  oe  no 
money  loaned  upon  mortgage,  and  as  the  object  of  the  taxation  of 
mortgages  was  to  secure  the  tax  upon  money,  and  if  the  arguments  be 
true  that  were  then  urged,  how,  I  ask,  would  that  tax  be, secured  in 
any  other  way  than  through  a  medium  of  this  character?  I  submit 
that  it  is  a  question  among  lawyers  whether  the  Legislature  would  have 
the  power  to  levy  an  income  tax  unless  that  power  was  especially  dele- 
gated through  this  Constitution. 

RBMABKS  or  MB.   ATBBS. 

Mr.  AYERS.  Mr.  Chairman :  I  hope  that  this  committee,  or  the 
Convention,  will  not  fail  to  give  the  power  to  the  Legisloture  at  any  future 
time  to  impose  an  income  tax.  It  is  a  question  among  the  lawyers  of 
this  Convention  whether,  if  it  is  not  declared  in  this  Constitution,  that 
the  Legislature  has  power  to  impose  such  tax — whether  it  would  have 
such  a  power.  The  reasons  given  are  that  the  various  taxes  will  be 
enumerated  in  this  Constitution  which  the  Legislature  shall  impose, 
and  this  being  left  out,  the  argument  will  be  that  they  have  no  right  to 
impose  any  other  taxes  than  those  enumerated  in  the  Constitution.  It  is 
necessary  in  this  State,  as  well  as  in  other  States,  to  reach  these  vast 
incomes  by  taxation,  which  now  escape.  The  people  complain  that 
none  but  the  producing  and  the  enterprising  classes  are  paying  taxes, 
while  those  wno  have  vast  incomes  are  not  furnishing  their  just  quota 
to  the  support  of  the  Government.  It  is  not  fair,  it  is  not  equal,  and  it  is 
not  uniform.  A^^  the  obloquy  which  is  said  to  have  attached  to  this  tax 
when  it  was  imposed  by  the  Federal  Government,  allow  me  to  say  that 
it  was,  perhaps,  more  due  to  the  character  and  immensity  of  the  tax 
which  was  imposed  by  that  law  than  anything  else.  The  firat  two  yeara 
in  which  that  tax  existed  the  tax  was  thre*  per  cent,  on  all  Over  five 
thousand  dollars,  and  five  per  cent,  on  all  ovCr  ten  thousand  dollars. 
The  law  was  amended  so  as  to  make  it  five  per  cent,  and  ten  per  cent. 
The  ten  per  cent,  was  certainly  a  tax  under  which  any  people  would 
groan,  and  which  would  raise  cries  of  opposition.  Its  obnoxiousness 
arose  more  particularly  from  that  than  from  any  other  reason.  I  paid 
the  tax  when  it  was  in  force,  and  I  do  not  recollect  that  I  felt  very 
sore  over  it  I  found  nobody  who  did,  except  that  class  who  have 
immense  incomes  and  could  stand  it.  These  people,  with  their  power 
and  their  influence,  exercised  such  an  influence  upon  the  organs  of 
public  opinion  that  they  rendered  the  tax  odious.  But  there  never  was 
a  tax  more  easy  upon  the  poor  man  than  the  income  tax.  It  was, 
indeed,  the  friend  or  the  poor  man.  Now,  I  say  that  if  we  would  do 
anything  in  this  Constitution  to  reach  these  incomes  that  escape  taxa- 
tion altogether,  let  ug  leave  the  power  with  the  Legislature  to  impose 
such  a  tax. 

BIHABXS  or  MB.  BLACKMEB. 

Mb.  BLACKMER.  Mr.  Chairman :  I  hope  the  section,  as  offered  by 
(he  gentleman  from  Solano,  will  be  adopted.  I  do  not  see  how  we  can 
reach  a  large  amount  of  property  and  compel  it  to  pay  taxes  in  this  State 
without  it.  I  do  not  believe  that  it  is  wise  for  this  committee  to  attempt 
to  digest  and  produce  a  plan  for  the  purpose,  but  I  believe  it  could  be 
left  to  the  Legislature.  I  understand  very  well  that  this  tax  is  con- 
sidered and  looked  upon  as  an  odious  tax,  but  we  are  not  to  look  to  that. 
If  it  is  just,  if  there  is  no  other  means  by  which  we  can  obtain  the 
revenue  that  this  part  of  the  community  ought  to  pay,  then  we  should 
provide  that  the  Legislature  maj  impose  such  a  tax.  In  the  State  of 
Massachusetts  they  have  always  impiraed  an  income  tax  since  the  year 
sixteen  hundred  and  forty-six;  and  I  read  from  the  report  of  the  Com- 
missioners, relating  to  taxation,  made  in  the  year  eighteen  hundred  and 
seventy-five,  after  the  famous  report  that  has  been  referred  to  here  so 
many  times,  of  the  New  York  Commission,  I  find  that  in  sixteen  hun- 
dred and  forty-six  they  passed  an  Act,  in  which  was-tbis : 

"And  for  all  such  persons  as,  by  the  advantage  of  their  arts  and 
trades,  are  more  enabled  to  help  bear  the  public  charge  than  common 
laborers  and  workmen ;  as  butchers,  bakers,  brewers,  victualers,  smiths, 
carpentere,  tailors,  shoemakers,  joiners,  barbers,  millers,  and  masons, 
with  all  other  manual  persons  and  artists,  such  are  to  be  rated  for  returns 
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and  gaioB,  proportionable  unto  other  men,  for  the  produce  of  their 
estates." 

Kow,  sir,  it  goes  on  to  discuss  this  question  of  income  tax,  and  I  will 
read  a  very  short  selection  here : 

"  However  unpopular  an  income  tax  is — and  we  admit  that  it  is 
extremely  so — and  howevrt' irregular  and  inefficient  its  administmtion — 
all  which,  in  the  actual  fact,  it  would  bo  difficult  to  exaggerate — it  seems 
to  us  that  no  one  can  clearly  understand  this  tax  without  admitting  both 
its  economy  and  its  justice.  '  The  subjects  of  every  State,'  says  Adam 
Smith,  in  his  Wealth  of  Nations,  'ought  to  contribute  to  the  support  of 
the  government,  as  nearly  as  possible,  in  proportion  to  their  respective 
abilities — that  is,  in  proportion  to  the  revenue  they  enjoy  under  the  pro- 
tection of  the  State.  In  the  observation  or  neglect  of  this  maxim  con- 
sists what  is  called  the  equality  or  inequality  of  taxation.' " 

They  goon  to  show  the  result  of  the  tax  in  that  State;  and  further 
on,  in  the  appendix  to  the  report,  is  printed  the  argument  that  was  made 
by  Dr.  A.  Z.  Brown,  who  was  one  of  the  principal  Assessors  of  the  City 
of  Cambridge,  and  had  been  for  twelve  years,  and  the  result  of  his  expe- 
rience in  collecting  this  tax.  -With  the  permission  of  the  committee  I 
would  like  to  read  front  it: 

"The  total  value  of  personal  estate  and  income  taxed  to  residents  of 
said  ward  is  four  million  three  hundred  and  sixteen  thousand  six  hun- 
dred and  fifty  dollars.  Of  this  sum, one  million  and  sixty-five  thousand 
dollars  is  for  incomes,  being  about  twenty-five  per  cent,  of  the  total 
value  of  personal  property  taxed  to  residents  of  the  ward,  and  between 
one  thirteenth  and  one  fourteenth  of  the  total  valuation  of  the  ward. 
Deduct  twenty -eighty  thousand  dollars  for  abatements  from  the  total 
value  of  income,  and' there  remains  the  sum  of  one  million  and  thirty- 
seven  thousand  dollars  from  which  taxes  are  to  be  derived.  Twenty- 
seven  persons,  nearly  all  of  them  the  wealthiest  residents  of  the  want, 
pay  a  tax  on  income  valued  at  five  hundred  and  nineteen  thousand  four 
hundred  dollars— that  is,  twenty -seven  of  the  three  hundred  and  two 
individuals  in  this  ward  taxe<l  on  incomes, pay  more  than  the  remaining 
two  hundred  and  seventy-five  |»rsonsi  one  hundred  and  seventy-six  of 
the  three  hundred  and  two  are  taxed  on  four  hundred  and  fifty  four 
thousand  six  hundred  dollars,  and  one  hundred  are  taxed  on  seventy 
thousand  dollars. 

"The  latter  class  is  composed  of  the  less  favored  as  to  propertf. 
Repeal  the  law,  and  distribute  upon  property  the  amount  taxed  as 
income,  and  the  share  that  would  fall  to  these  twenty-seven  wealthy 
individuals  would  be  a  little  less  than  two  hundred  thousand  dollars, 
instead  of  five  hundred  and  nineteen  thousand  dollars,  as  it  now  is." 

And  he  goes  on  at  the  very  last  of  the  report  and  says  this : 

"  For  twelve  years  I  have  enforced  this  law  precisely  as  stated,  and 
have  taxed  income  derived  from  all  sources,  irrespective  of  what  use 
has  been  made  of  it,  in  the  same  manner  as  other  property  not  specially 
exempted  by  law;  and  my  observation  of  its  operations  durmg  that 
time  has  convinced  me,  more  than  any  mere  theoretical  reasoning  could 
have  done,  that  the  tax  is  as  just  and  as  easily  borne  as  any,  and  that 
there  is  no  more  difficulty  in  applying  the  law  taxing  income,  than*  the 
law  taxing  personal  property.'" 

I  am  reading  from  the  appendix  of  the  report  of  the  Commissioners, 
relating  to  taxation,  of  Massachusetts,  an  argument  made  before  a  legis- 
lative committee  by  Dr.  A.  Z.  Brown,  one  of  the  principal  Assessors  of 
Gambrid^. 

Now,  sir,  it  is  said  that  this  tax  is  inquisitorial.  I  admit  it  in  some 
respects.  But  I  beg  to  know  what  tax  there  is  that  is  not?  Is  not  the 
tax  on  personal  property  7  I  contend  that  this  tax  is  no  more  inquisi- 
torial than  that.  'This  tax  1h  levied  for  the  purpose  of  making  each 
individual  pay  what  he  is  able  to  pay,  according  to  his  ability,  lor  the 
support  of  the  Government.  If  we  were  only  to  make  tax  laws  for 
honest  people,  if  there  were  none  who  would  attempt  to  evade  the  law, 
no  one  would  complain  that  it  was  inquisitorial.  Any  man  who  is 
desirous  or  willing  to  pay  the  amount  of  tax  that  his  property  should 
bear,  does  not  consider  it  inquisitorial  for  the  Assessor  to  come  to  him 
and  inauire  in  regard  to  his  property;  and  I  pretend  to  say  that  any 
man  who  desires  to  evade  his  taxes  will  consider  any  tax,  or  any  effort 
of  the  Assessor  to  find  out  what  property  he  has,  inquisitorial. 

Mb.  SCHELL.    Mr.  Chairman:   I  move  the  previous  question. 

The  main  question  was  ordered. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  24  ayes  to 
67  noes. 

Th«  chairman.  The  question  recurs  on  the  adoption  of  the  sec- 
tion as  offered  by  the  gentleman  from  Solano,  Mr.  Dudley. 

The  section  was  adopted,  on  a  division,  by  a  vote  of  66  ayes  to  30  noes. 


Mb.  BARBOUR.  Mr.  Chairman :  I  now  offer  an  additional  section, 
to  take  the  place  of  section  nine. 

Tbb  SECRETAnY  read: 

"  No  poll  or  capitation  tax  shall  ever  be  imposed  on  any  citizen  of  this 
State." 

Mb.  CAPLE3.    Mr.  Chairman :  I  send  up  a  substitute  for  tbat  section. 

Th«  SECRETARY  read: 

"The  Legislature  shall  provide  for  the  levy  and  collection  of  an 
annual  poll  tax  of  not  less  than  two  dollars  on  every  male  inhabitant  of 
this  State  over  twenty-one  and  under  sixty  years  of  age,  except  paupers, 
insane  persons,  idiots, «nd  Indians  not  taxed;  and  such  taxes  shall  be 
paid  into  the  County  Hospital  Fund  of  the  county  in  which  such  taxes 
shall  have  been  paid." 

bbiiakks  or  mb.  caplks. 

Mr.  CAPLES.  Mr.  Chairman  :  The  equity,  the  propriety,  the  justice 
of  the  poll  tax,  it  would  seem,  is  too  apparent  for  discussion,  or  argu- 


ment, or  serious  consideration.  The  idea  that  the  whole  burden  of  gov- 
ernment should  rest  exclusively  on  property,  as  suggested,  is  wron^  in 
principle.  Let  us,  Mr.  Chairman,  examine  the  philosophy  of  taxation. 
Why  does  the  Government  take  from  the  citizen  a  certain  amount  of 
money  annually?  What  for?  What  is  the  equivalent?  If  there  is  no 
equivalent,  then  it  is  robbery.  But  there  is  an  equivalent.  That  equiv- 
alent is  protection.  Is  there  nothing  bnt  property  protected  7  If  not, 
then  it  would  be  right  U>  say  that  property  shoulcf  bear  the  whole  bur- 
den of  government.  For  property  is  protected.  But  persons  are  pro- 
tected, and  things  are  prot<K>tca,  evidences  of  indebtedness,  if  you  please, 
bonds,  mortgages,  and  notes  of  any  kind,  and  choses  in  action  are  pro- 
tected in  law,  and  therefqre  ought  to  contribute  to  the  support  of  the 
Government  for  that  protection  which  they  receive.  Now,  this  being 
the  case,  I  hold  that  it  is  self-evident,  that  it  is  conclusive,  that  persons 
owe  to  the  Government  an  equivalent  for  the  protection  that  they  receive. 
Why?  I  demand  to  know  why  should  not  the  individual,  the  citizen, 
the  mere  inhabitant  over  twenty-one  years  of  age  contribute  two  dol- 
lars per  annum  for  the  protection  that  he  receives  fmm  the  Qovemment? 
In  the  substitute  I  offer,  Mr.  Chairman,  this  tax  of  two  dollars  per 
annum  is  proposed  to  be  devoted  to  the  Hospital  Fund,  to  provide  a 
home  for  those  who  have  not  been  provident  in  providing  for  them- 
selves ;  a  home  in  sickness,  infirmity,  and  old  age.  I  am,  Mr.  Chairman, 
utterly  at  a  loss  to  grapple  with  the  theory  that  persons  owe  nothing  to 
the  Government.  It  is  so  utterly  unfounded,  that  I  am  confounded  at 
the  assertion  of  the  theory  that  the  men  who  are  protected  by  the  Gov- 
ernment; who,  in  the  protection  of  their  property  or  persons,  impose 
upon  the  Government  a  large  proportion  of  its  expenditure,  owe  nothing 
to  that  Government.  Why,  Mr.  Chairman,  it  is  the  very  climax  of 
absurdity  to  assert  any  such  thing.  Is  it  no^a  fact  that  our  Courts  are 
largely  occupied  in  matters  and  things  in  connection  with  the  admin- 
istration of  justice,  growing  out  of  that  obligation  that  the  Government 
owes  to  the  citizen  for  the  protection  of  his  person  7 

Is  it  not  a  fact,  Mr.  Chairman,  that  those  who  are  so  imprudent  as  not 
to  have  provided  for  themselves  in  the  event  of  infirmity,  sickness,  and 
old  age,  are  provided  for?  Is  it  not  a  fact  that  every  county  in  the 
State  has  its  county  hospital  that  is  supported  at  the  expense  of  the 
thrifty,  the  industnous,  and  the  energetic,  and  those  who  provided  not 
only  for  themselves,  but  for  those  who  were  not  sufficiently  prudent  to  - 
provide  for  themselves?  Now,  I  ask,  in  the  name  of  rea.wn,  in  the 
name  of  justice,  in  the  name  of  common  sense,  why  these  men  who, 
while  they  are  able  to,  are  producing  wealth,  and  make  two,  three,  or 
five  hundred  dollars  a  year,  and  squandering  it,  why  they  should  not 
contribute  two  dollars  a  year  to  the  Hospital  Fund,  when  they  are  liable 
to  become  a  charge  upon  public  charity  7  It  seems  to  me  there  can  be 
no  objection — no  real  objection — raised  to  this,  except  it  be  based  upon 
the  legal  proposition  that  persons,  as  such,  owe  no  obligation  to  the  Gov- 
ernment tKat  protects  them.  Now,  if  gentlemen  will  get  up  here  and 
assert  this  proposition,  we  will  know  where  to  meet  tbem;  but  I  appre- 
hend that  no  gentleman  upon  this  floor  is  prepared  to  put  himself  in 
Uie  position  of  asserting  that  the  individual,  the  citizen,  as  such,  owes 
nothing  to  the  Government  that  protects  his  life,  protects  his  person,  and 
protects  his  interests.  Now,  Mr.  Chairman,  if  this  position  is  assumed, 
that  property  alone — pro)>erty,  as  such — must  of  necessity  bear  all  the 
burdens  of  Government,  then  it  seems  to  me  that  our  action  has  been 
wrong  in  assuming  that  things,  that  choses  in  action,  owe  a  certain  sup- 
port to  the  Government,  and  that  we  have  a  right  to  treat  them  as  prop- 
erty,  because  the  Government  protects  tbem.  It  seems  to  me  that  if  this 
position  be  assumed  successfully,  that  property  alone  must  sustain  the 
Government,  that  then  our  action  has  been  wholly  wrong,  and  that  we 
should  go  back  and  undo  our  action,  and  say  that  evidences  of  indebt- 
edness, bonds,  mortgages,  and  choses  in  action,  not  being  corporal  prop- 
erty, should  not  be  compelled  to  pay  anything  for  the  support  of  the 
Government 

The  CHAIRMAN.    The  gentleman's  ten  minutes  has  expired. 

Mb.  McFARLAND.  Mr.  Chairman :  I  move  that  the  committee 
now  rise,  and  report  to  the  Convention  that  they  have  had  under  con- 
sideration the  report  of  the  Committee  on  Revenue  and  Taxation,  have 
made  some  amendments  thereto,  and  ask  to  be  discharged  from  further 
consideration  of  that  report. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  $3  ayes  to  43  noes. 

IN  CONVENTION. 

Th»  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Revenue  and  Taxation,  have  made  amend- 
ments thereto,  and  report  the  same  back  to  the  Convention,  with  the 
recommendation  that  it  be  adopted. 

Mb.  EDGERTON.  Mr.  President :  I  move  that  four  hundred  and 
eighty  copies  of  the  report  of  the  Committee  on  Revenue  and  Taxation, 
with  the  amendments  adopted  in  Committee  of  the  Whole,  be  printed. 

Me.  JOHNSON.  Mr.  President :  I  would  like  it  if  the  gentleman 
from  Sacramento  would  accept  an  amendment  to  his  motion.  It  is  in 
respect  to  section  two,  and  in  order  that  the  members  of  this  Conven- 
tion may  have  section  two,  as  proposeil,  without  any  ambi^ity,  before 
them,  I  wish  to  propose  in  the  Convention,  at  the  proper  time,  a  slight 
amendment,  which  is  covered  by  this  proposition  wnicn  I  now  send  up. 
The  idea  is  to  have  this  printed  with  this  report,  so  that  it  will  be  laid 
on  the  desks  of  the  members,  and  they  can  have  an  opportunity  to 
examine  it  critically  and  vote  upon  it  intelligently  in  Convention. 

The  SECRETARY  read : 

"  Laws  shall  be  passed  taxing  all  moneys,  credits  secured  by  mort- 
gage, deed  of  trust,  contract,  or  other  obligations  affecting  property,  and 
credits  not  so  secured,  investments  in  bonds,  franchises,  and  all  other 
property,  real,  personal,  or  mixed,  according  to  their  true  value  in 
money,  except  as  hereafter  provided;  but  the  Legislature  may  authorize 
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the  deduction  of  debts  due  to  bona  tide  residents  n(  this  State  from 
credits,  except  credits  secured  by  mortgage,  deed  of  trust,  contract,  or 
other  obligation  affecting  property;  growing  crops  and  such  property  as 
may  be  used  exclusively  for  public  schools,  and  such  as  may  belong  to 
the  United  States,  this  State,  any  county,  or  municipal  corporation 
within  this  State,  shall  be  exempt  from  taxation." 

Mr.  EDGERTON.     I  accept  the  amendment 

The  PRESIDENT.  This  amendment  is  not  before  the  Conveotion. 
It  must  be  offered  at  some  other  time.  The  question  is  on  the  motion  of 
the  gentleman  from  Sacramento,  Mr.  Edgerton. 

The  motion  prevailed. 

Hk.  HILBORK.  Mr.  President.  I  ask  leave  of  absence  for  the 
remainder  of  the  week  for  Mr.  McStay,  the  Journal  Clerk. 

Thi  PRESIOEKT.  If  there  be  no  objection,  leave  of  absence  will  be 
granted. 

The  Convention  took  the  usual  recess  until  two  o'clock  p.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.  President  Hoge  in 
the  chair. 

Roll  called  and  quorum  present. 

Tbe  president.  The  next  report  on  fite  is  the  report  of  the  Com- 
mittee on  Judiciary  and  Judicial  Department. 

Following  is  the  proposed  article: 

ARTICLE   VI. — JUDICIAL   DEPARTMENT. 

Sectioic  1.  The  judicial  power  of  the  State  shall  be  vested  in  the 
Senate  sitting  as  a  Court  of  Impeachment,  in  a  Supreme  Court,  Superior 
Courts,  Justices  of  the  Peace,  and  such  inferior  Courts  as  the  Legislature 
may  establish  in  any  incorporated  city  or  town,  or  city  and  county. 

Sec.  2.  The  Supreme  Court  shall'cousist  of  a  Chief  Justice  and  six 
Associate  Justices.  The  Court  may  sit  in  departments  and  in  bank, 
and  shall  always  be  open  for  the  transaction  of  business.  There  shall 
be  two  departments,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three  of  the  Associate 
Justices  to  each  department,  and  such  assignment  may  be  changed  by 
hiro  from  lime  to  time.  "The  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  each  other 
by  agreement  among  themselves  or  as  ordered  by  the  Chief  Justice, 
fiach  of  the  departments  shall  have  the  power  to  near  and  determine 
causes  and  all  questions  arising  therein,  subject  to  the  provisions  here- 
inafter contained  in  relation  to  the  Court  m  bank.  'The  presence  of 
three  Justices  shall  be  necessary  to  traniact  any  business  in  either  of 
the  departments,  except  such  as  may  be  done  at  Chambers,  and  the 
concurrence  of  three  Justices  shall  be  necessary  to  pronounce  a  judg- 
ment. The  Chief  Justice  shall  apportion  the  Dusiness  to  the  depart- 
ments, and  may,  in  his  discretion,  order  any  cause  pending  before 
the  Court  to  be  heard  and  decided  by  the  Court  in  bank.  The  order 
may  be  made  before  or  after  judgment  pronounced  by  a  department; 
but  where  a  cause  has  been  allotted  to  one  of  the  departments,  and 
a,  judgment  pronounced  thereon,  the  onler  must  be  made  within 
thirty  days  after  such  judgment,  and  concurred  in  by  two  Associate 
Justices,  and  if  so  made  it  shall  have  the  effect  to  vacate  and  set  aside 
tbe  judgment.  If  the  order  be  not  made  within  the  time  above  limited, 
tbe  judgment  shall  be  final.  No  judgment  by  a  department  shall  become 
finsJ  until  the  expiration  of  the  period  of  thirty  days  aforesaid,  unless 
approved  hy  the  Chief  Justice  in  writing,  with' the  concurrence  of  two 
Associate  Justices.  The  Chief  Justii-e  may  convene  the  Court  in  bank 
at  any  time,  and  shall  be  the  presiding  Justice  of  the  Court  when  so 
convened.  The  concurrence  of^  four  Justices  present  at  the  argument 
shall  be  necessary  to  pronounce  a  Judgment  in  bank ;  but  if  four  Justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  Justices  qualified 
to  sit  in  the  cause  shall  hear  the  nrgument;  but  to  render  a  judgment  a 
concurrence  of  four  Justices  shall  be  necessary.  In  the  determination 
of  causes,  all  decisions  of  the  Court  in  bank  or  in  departments  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be  stated.  The 
Chief  Justice  may  sit  in  either  department,  and  shall  preside  when  so 
sitting,  but  the  Justices  assigned  to  each  department  shall  elect  one  of 
their  number  as  a  presiding  Justice.  All  sessions  of  the  Court,  whether 
in  bank  or  in  departments,  shall  be  held  at  tbe  capital  of  the  State.  In 
case  of  the  absence  of  the  Chief  Justice  from  the  place  at  which  the 
Court  is  held,  or  his  inability  to  act,  the  Associate  Justices  shall  select 
one  of  their' own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to  act. 

Sec.  3.  The  Chief  Justice  and  the  Associate  Justices  shall  be  elected 
by  the  qualified  electors  of  the  State  at  large,  at  the  general  State  elec- 
tions, at  the  times  and  places  that  State  officers  are  elected ;  and  the 
term  of  office  shall  be  twelve  years,  from  and  after  the  first  Monday  of 
Jannary  next  succeeding  their  election;  provided,  that  the  six  Associate 
Justices  elected  at  the  first  election  shall,  at  their  first  meeting,  so  clas- 
sify themselves,  by  lot,  that  two  of  them  shall  go  out  of  office  at  the  end 
of  four  years,  two" of  them  at  the  end  of  eight  years,  and  two  of  them 
at  the  end  of  twelve  years,  and  an  entry  of  such  classification  shall  be 
made  in  the  minutes  of  the  Court  in  bank,  signed  by  them,  and  a 
duplicate  thereof  shall  be  filed  in  the  office  of  the  Secretary  of  State. 
If  a  vacancy  occur  in  the  office  of  a  Justice,  the  Governor  shall  appoint 
a  person  to  hold  the  office  until  the  election  and  qualification  of  a  Jus- 
tice to  fill  the  vacancy,  which  election  shall  take  place  at  the  next  suc- 
ceeding general  election,  and  the  Justice  so  elected  shall  hold  the  office 
for  the  remainder  of  the  unexpired  tenn.  The  first  election  of  the  Jus- 
tices shall  be  at  the  first  general  election  after  the  adoption  and  ratifica- 
tion of  this  Constitution. 

SEa  4.  The  Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  in  equity;  also  in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal-fine,  or  in  which  the  demand,  exclusive  of  interest, 


or  the  value  of  the  property  in  controversy,  amounts  to  three  hundred 
dollars;  also  in  cases  of  forcible  entry  and  detainer,  and  in  all  such  pro- 
bate matters  as  may  be  provided  by  law ;  also  in  all  criminal  cases 
amounting  to  felony  on  questions  of  law  alone.  The  Court  shall  also 
have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus,  and  also  all  writs  necessary  or  proper  to  the  complete 
exercise  of^  its  appellate  jurisdiction.  Each  of  the  Justices  shall  have 
power  to  issue  writs  of  habeas  corpus  to  any  part  of  the  State,  upon 
petition  by  or  on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself'or  the  Supreme  Court,  or 
before  any  Superior  Court  in  the  Stale,  or  before  any  Judge  thereof. 

Sec.  i.  The  Superior  Courts  shall  have  original  jurisdiction  in  all 
cases  in  equity,  and  in  all  cases  at  law  which  involve  the  title  or  pos- 
session of  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  and  in  all  other'cases  in  which  the  demand, 
exclusive  of  interest  or  the  value  of  the  proi>erty  in  controversy,  amounts 
to  three  hundred  dollars,  and  in  all  criminal  cases  amounting  to  felony, 
and  cases  of  misdemeanor  not  otherwise  provided  for;  also  in  actions  of 
forcible  entry  and  detainer,  of  proceedings  in  insolvency,  of  actions  to 
prevent  or  abate  a  nuisance;  also  of  all  matters  of  probate,  and  also  of 
divorce  and  for  annulment  of  marriage,  and  ail  such  special  cases  and 

Eroceedingsasarenot  otherwise  provided  for.  And  said  Courts  shall 
ave  the  power  of  naturalization,  and  to  issue  papers  therefor.  They 
shall  have  appellate  jurisdiction  in  such  cases  arising  in  Justices'  and 
other  inferior  Courts  in  their  respective  counties  as  may  be  prescribed  by 
law.  Said  Courts  shall  be  always  open  (le^l  holidays  and  non-judicial 
days  excepted),  and  their  original  jurisdiction  shall  extend  to  all  parts 
of  the  State.  Said  Courts,  and  their  Judges,  shall  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  quo  warranto,  and  habeas 
corpus,  on  petition  by,  or  on  behalf  of  any  person  in  actual  custody,  in 
their  respective  counties. 

Sec.  a.  There  shall  be  in  each  of  the  organized  counties,  or  cities  and 
counties,  of  the  State,  a  Superior  Court,  for  each  of  which  at  least  one 
Judge  shall  be  elected  by  the  qualified  electors  of  the  county,  or  city  and 
county,  at  the  general  State  election ;  provided,  that  in  the  City  and 
County  of  San  Francisco  there  shall  be  elected  twelve  Judges  of  the 
Superior  Court,  any  one  or  more  of  whom  may  hold  Court.  "There  may 
be  as  many  sessions  of  said  Court,  at  the  same  time,  as  there  are  Judges 
thereof.  The  said  Judges  shall  choose  from  their  own  number  a  pre- 
siding Judge,  who  may  be  removed  at  their  pleasure.  He  shall  dis- 
tribute the  business  of  the  Court  among  the  Judges  thereof,  and  prescribe 
the  order  of  business.  The  judgments,  orders,  and  proceedings  of  any 
session  of  the  Superior  Court,  held  by  any  one  or  more  of  the  Judges  of 
said  Courts,  respectively,  shall  be  equally  effectual  as  if  all  tbe  Judges  of 
said  respective  Courts  presided  at  such  session.  In  each  of  the  Counties 
of  Sacramento,  Los  Angeles,  and  Alameda,  there  shall  be  elected  two 
such  Judges.  The  term  of  office  of  Judges  of  the  Superior  Courts  shall 
be  six  years,  from  and  after  the  first  Monday  of  January  next  succeeding 
their  election  ;  provided,  that  the  twelve  Judges  oLthe  Superior  Court, 
elected  in  the  City  and  Coui^ty  of  San  Francisco  at  the  first  election  held 
under  this  Constitution,  shall,  at  their  first  meeting,  so  classifv  them- 
selves, by  lot,  that  four  of  them  shall  go  out  of  office  at  the  end  of  two 
years,  and  four  of  them  shall  go  out  of  office  at  the  end  of  four  years, 
and  four  of  them  shall  go  out  of  office  at  the  end  of  six  years,  and  an 
entry  of  such  classification  shall  be  made  in  the  minutes  of  the  Court, 
signed  by  them,  and  a  duplicate  thereof  filed  in  the  office  of  the  Secre- 
tary of  State.  The  first  election  of  Judges  of  the  Superior  Courts  shall 
take  place  at  the  first  general  election  held  after  the  adoption  and  ratifi- 
cation of  this  Constitution.  If  a  vacancy  occur  in  the  office  of  Judge  of 
a  Superior  Court,  the  Governor  shall  appoint  a  person  to  hold  the  office 
until  the  election  and  qualification  of  a  Judj;e  to  fill  the  vacancy,  which 
election  shall  take  place  at  the  next  succeeding  general  election,  and  the 
Judge  so  elected  shall  hold  office  for  the  remainder  of  the  unexpired 
term. 

Sec.  7.  In  any  county,  or  city  and  county,  other  than  the  City  and 
County  of  San  Francisco,  in  which  there  shall  be  more  than  one  Judge 
of  the  Superior  Court,  the  Judges  of  such  Court  mav  hold  as  many  ses- 
sions of  said  Court,  at  the  same  time,  as  there  are  Judges  thereof,  and 
shall  apportion  the  business  among  themselves  as  equally  as  may  be. 

Sec.  8.  A  Judge  of  any  Superior  Court  may  hold  a  Superior  Court-in 
any  county,  at  tbe  request  of  a  Judge  of  the  Superior  Court  thereof,  and 
upon  the  request  of  the  Governor  it  shall  be  his  duty  so  to  do. 

Sec.  9.  The  Legislature  shall  have  no  powerto  grant  leave  of  absence 
to  any  judicial  officer;  and  any  such  officer  who  shall  ^bsent  himself 
from  the  State  for  more  than  sixty  consecutive  days  shall  be  deemed  to 
have  forfeited  his  office.  The  Legislature  of  the  State  may  at  any  time, 
two  thirds  of  the  members  of  the  Senate  and  two  thirds  of  the  members 
of  the  Assembly  voting  therefor,  increase  or  .diminish  the  number  of 
•Judges  of  the  Superior  Court  in  any  county,  or  city  and  county,  in  the 
State;  provided,  that  no  such  redaction  shall  affect  any  Judge  who  has 
been  elected. 

Sec.  10.  Justices  of  the  Supreme  Court,  and  Judges  of  the  Superior 
Courts,  may  be  removed  by  concurrent  resolution  of  both  houses  of  the 
Legislature,  adojited  by  a  two-third  vote  of  each  house.  All  other  judi- 
cial officers,  except  Justices  of  the  Peace,  may  be  removed  by  the  Senate 
on  the  recommendation  of  the  Governor;  but  no  remov»l  shall  be  made 
by  virtue  of  this  section  unless  the  cause  thereof  be  entered  on  the  Jour- 
nal, or  unless  the  party  complained  of  has  been  served  with  a  copjr  of 
the  complaint  against  him,  and  shall  have  had  an  opportunity  of  being 
heard  in  his  defense.  On  the  question  of  removal,  the  ayes  and  noes 
shall  be  entered  on  the  Journal. 

Sec.  11.  There  shall  be  one  Justice  of  the  Peace  elected  in  each  town- 
ship in  the  State,  and  the  Legislature  shall  determine  the  number  of 
Justices  of  the  Peace  to  be  elected  in  each  incorporated  city  and  town, 
or  city  and  county,  and  shall  fix  by  law  the  powers,  duties,  and  respon- 
sibilities of  Justices  of  the  Peace ;  provided,  such  powers  shall  not  in  any 
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caaa  trench  upon  the  jurisdiction  of  the  several  Courts  of  record,  except 
that  said  Justices  shall  have  concurrent  jurisdiction  with  the  Superior 
Courts  in  cases  of  forcible  entry  and  detainer,  where  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month,  and  where  the  whole 
amount  of  damages  claimed  does  not  exceed  two  hundred  dollars. 

Sic.  12.  The  Supreme  Court,  the  Superior  Courts,  and  such  other 
Courts  as  the  Legislature  shall  prescribe,  shall  be  Courts  of  record. 

Sic.  13.  The  Legislature  shall  fix  by  law  the  jurisdiction  of  any  infe- 
rior Courts  which  may  be  established  in  pursuance  of  section  one  of  this 
article,  and  shall  fix  by  law  the  powers,  duties,  and  responsibilities  of 
the  Judges  thereof. 

Skc  U.  The  Legislature  shall  provide  for  the  election  of  a  Clerk  of 
the  Supreme  Court,  County  Clerks,  District  Attorneys,  Sheriffs,  and 
other  necessary  officers,  and  shall  fix  by  law  their  duties  and  compensa- 
tion. County  Clerks  shall  be  ex  o6Rcio  Clerks  of  the  Courts  of  record  in 
and  for  their  respective  counties,  or  cities  and  counties.  The  Legislature 
may  also  provide  for  the  appointment  by  the  several  Superior  Courts  of 
one  or  more  Commissioners  in  their  respective  counties,  or  cities  and 
counties,  with  authority  to  perform  Chamber  business  of  the  Judges  of 
the  Superior  Courts,  to  take  depositions,  and  perform  such  other  business 
connected  with  the  administration  of  justice  as  may  be  prescribed  by 
law. 

Sic.  15.  No  judicial  officer,  except  Justices  of  the  Peace  and  Court 
Commissioners,  shall  receive  to  his  own  use  any  fees  or  perquisites  of 
office. 

Sic.  16.  The  Legislidure  shall  provide  for  the  speedy  publication  of 
such  opinions  of  the  Si^reme  Court  as  it  may  deem  expedient,  and  all 
opinions  shall  be  free  for  publication  by  any  person. 

Skc.  17.  The  Justices  of  the  Supreme  Court  and  Judges  of  the  Supe- 
rior Courts  shall  severally,  at  stated  times  during  their  continuance  in 
office,  receive  from  the  State  treasury,  for  their  services,  a  compensation 
which  shall  not  be  increased  or  dimmished  during  the  term  for  which 
they  shall  have  been  elected.  During  the  term  of  the  first  Judges  elected 
under  this  Constitution,  the  annual  salaries  of  the  J  ustices  of  the  Supreme 
Court  shall  be  six  thousand  dollars  each.  Tiie  Superior  Judges  shall  be 
divided  into  four  classes;  those  of  the  City  and  County  of  San  Fran- 
cisco, and  of  the  Counties  of  Alameda,  San  Joaquin,  Los  Angeles,  Santa 
Clara,  Sacramento,  and  Sonoma,  shall  constitute  the  first  class,  and  shall 
each  receive  an  annual  salary  of  five  thousand  dollars,  payable  quar- 
terly; those  of  the  Counties  of  Butte,  El  Dorado,  Amador,  CcAusa,  Con- 
tra Costa,  Humboldt,  Mendocino,  Monterey,  Napa,  Nevada,  Placer, 
Santa  Cruz,  Solano,  Tulare,  Yolo,  Kem,  Yuba,  and  San  Bernardino, 
shall  constitute  the  second  class,  and  shall  receive  an  annual  salary  of 
four  thousand  dollars  each,  payable  quarterly;  those  of  the  Counties  of 
Calaveras,  Fresno,  Lake,  Marin,  Merced.  Plumas,  San  Benito,  San 
Diego,  San  Luis  Obispo,  San  Mateo,  Santa  Barbara,  Sierra,  Shasta,  Sis- 
kiyou, Stanislaus,  Butter,  Tehama,  Tuolumne,  and  Ventura,  shall  con- 
stitute the  third  class,  and  receive  an  annual  salary  of  three  thousand 
dollars  each,  payable  quarterly;  and  those  of  all  other  counties  in  the 
State,  not  above  enu Aerated,  shall  constitute  the  fourth  cla^,  and  receive 
on  annual  salary  of  two  thousand  dollars  each,  payable  quarterly. 

Sic.  H.  The  Justices  of  the  Supreme  Court,  and  the  Judges  of  the 
Superior  Courts,  shall  be  ineligible  to  any  other  office  than  a  judicial 
office  during  the  tenn  for  which  they  shall  have  been  elected. 

Sio.  19.  Judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare  the  law. 

Sic.  20.  The  style  of  all  process  shall  be,  "  The  People  of  the  State 
of  California,"  and  all  prosecutions  shall  be  conducted  in  their  name 
and  by  their  authority. 

Skc.  21.  The  Justices  shall  appoint  a  Reporter  of  the  decisions  of 
the  Supreme  Court,  who  shall  hold  his  office  and  be  removable  at 
their  pleasure.  He  shall  receive  an  annual  salary  of  twenty-five  hun- 
dred dollars,  payable  quarterly. 

Sic.  2  2.  The  Judges  and  Justices  of  the  Peace  shall  not  practice  law 
in  any  Court  of  the  State  during  their  continuance  in  office. 

Sic.  23.  A  Grand  Jury  shafl  be  composed  of  twelve  jurors,  aiid  a 
concurrence  of  nine  shall  be  necessary  to  the  making  of  a  presentment, 
or  the  finding  of  an  indictment. 

Skc.  24.  No  one  shall  be  eligible  to  the  office  of  Justice  of  the 
Supreme  Court  unless  he  be  at  least  thirty-five  years  of  age,  and  shall 
have  been  admitted  to  practice  before  the  Supreme  Court  of  the  State; 
and  no  one  shall  be  eligible  to  the  office  of  Judge  of  the  Superior  Court 
unless  he  be  at  least  thirty  years  of  age,  and  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Mb.  WILSON,  of  First  District.  Mr.  President:  I  move  that  the 
Convention  resolve  itself  into  Committee  of  the  Whole,  the  President  in 
the  chair,  for  the  purpose  of  considering  the  report  of  the  Committee 
on  Judiciary  and  Judicial  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thi  CHAIRMAN.    The  Secretary  will  read  section  one. 

Thk  SECRETARY  read: 

SiCTioN  1.  The  judicial  power  of  the  State  shall  be  vested  in  the 
Senate,  sitting  as  a  Court  of  Impeachment,  in  a  Supreme  Court,  Superior 
Courts,  Justices  of  the  Peace,  and  such  inferior  Courts  as  the  Legislature 
may  establish  in  any  incorporated  city  or  town,  or  city  and  county. 

Thr  CHAIRMAN.  If  there  is  no  amendment  to  section  one,  the 
Secretarv  will  read  section  two. 

TBI  SECRETARY  read : 

Sic.  2.  The  Supreme  Court  shall  consist  of  a  Chief  Justice  and  six 
Associate  Justices.  The  Court  may  sit  in  departments  and  in  bank,  and 
shall  always  be  open  for  the  transaction  of  business.  There  shall  be  two 
departments,  denominated,  respectively.  Department  One  and  Depart- 
ment Two.  The  Chief  Justice  shall  assign  three  of  the  Associate  Jus- 
tices to  each  department,  and  such  assignment  may  be  changed  by  him 


from  time  to  time.  The  Associate  Justices  shall  be  competent  to  sit  in 
either  department,  and  may  interchange  with  each  other  by  agreement 
among  themselves  or  as  ordered  by  the  Chief  Justice.  £ach  of  the 
departments  shall  have  the  power  to  hear  and  determine  causes  and  all 
questions  arising  therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  Ine  Court  in  bank.  The  presence  of  three  Justices  shall 
be  necessary  to  transact  any  business  in  either  of  the  departments,  except 
such  as  may  be  done  at  Chambers,  and  the  concurrence  of  three  Justices 
shall  be  necessary  to  pronounce  a  judgment.  The  Chief  Justice  shall 
apportion  the  business  to  the  departments,  and  may,  in  bis  discretion, 
order  any  cause  pending  before  the  Court  to  be  heard  and  decided  by 
the  Court  in  bank.  The  order  may  be  made  before  or  a(ter  judgment 
pronounced  by  a  department ;  but  where  a  cause  has  been  allotted  to 
one  of  the  departments,  and  a  judgment  pronounced  thereon,  the  order 
must  be  made  within  thirty  da^s  after  sucn  judgment,  and  concurred  in 
by  two  Associate  Justices,  and  if  so  made  it  shall  have  the  effect  to  vacate 
and  set  aside  the  judgment.  If  the  order  be  not  made  within  the  time 
above  limited,  the  judgment  shall  be  final.  No  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period  of  thirty  days 
aforesaid,  unless  approved  by  the  Chief  Justice,  in  writing,  with  the 
concurrence  of  two  Associate  Justices.  The  Chief  Justice  may  convene 
the  Court  in  bank  at  any  time,  and  shall  be  the  presiding  Justice  of  the 
Court  when  so  convened.  The  concurrence  of  tour  Justices  present  at 
the  argument  shall  bo  necessary  to  pronounce  a  judgment  in  bank;  but 
if  four  Justices,  so  present,  do  not  concur  in  a  judgment,  then  all  the 
Justices  qualified  to  sit  in  the  cause  shall  hear  the  argument;  but  to 
render  a  judgment  a  concurrence  of  four  Judges  shall  be  necessary.  In 
the  determination  of  causes,  all  decisions  of  the  Court  in  bank  or  in 
departments  shall  be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  Chief  Justice  may  sit  in  either  department,  and 
shall  preside  when  so  sitting,  but  the  Justices  assigned  to  each  depHirt- 
inent  shall  elect  one  of  their  ndmber  as  presiding  Justice.  All  sessions 
of  the  Court,  whether  in  bank  or  in  departments,  shall  be  held  at  the 
Capital  of  the  State.     In  case  of  the  absence  of  the  Chief  Justice  from  the 

5 lace  at  which  the  Court  is  held,  or  his  inability  to  act,  the  Associate 
ustices  shall  select  one  of  their  own  number  to  perform  the  duties  and 
exercise  the  powers  of  the  Chief  Justice  during  such  absence  or  inability 
to  act. 

Mk.  HOWARD,  of  Los  Angeles.    Mr.  Chairman:   I  move  to  amend. 

Thk  SECRETARY  read: 

"  In  line  thirty-seven,  after  the  word  'State,'  insert, '  in  Loe  Angeles 
and  such  other  places  as  the  Legislature  may  provide.'  " 

Mr.  crouch.    1  move  an  amendment  to  the  section,  or  a  substitute. 

Thi  SECRETARY  read : 

"Strike  out  section  two,  and  insert  the  following: 

"  Skc.  2.  The  Supreme  Court  shall  consist  of  a  Chief  Justice  and  two 
Associate  Justices.  The  presence  of  two  Justices  shall  be  necessary  fc^ 
the  transaction  of  business,  except  such  business  as  may  be  done  in 
Chambers,  and  the  concurrence  of  two  Justices  shall  be  necessary  to  pro- 
nounce judgment." 

Mk.  crouch.  Mr.  Chairman:  That  is  a  copy  of  the  section  as  it 
now  stands  in  the  present  Constitution,  except  that  it  substitutes  three 
instead  of  five.  I  think  a  Court  of  three  men  is  sufficient  to  transact  all 
the  business,  therefore  I  hope  the  amendment  will  be  adopted. 

SPKICa  OP  MB.  WILSON. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman,  and  ^ntlemen  of 
the  (^onve'htion :  I  desire  to  state  briefly  the  reasons  which  have  im- 
pelled the  majority  of  the  Committee  on  Judiciary  to  recommend  section 
two  for  adoption  by  the  Convention  as  the  new  judicial  system,  as  far  as 
the  Supreme  Court  is  concerned.  The- Supreme  Court,  as  at  present  con- 
stituted, consists  of  a  Chief  Justice  and  four  Associate  Justices.  Under 
section  two  of  the  old  Constitution,  which  is  covered  by  the  amendment 
offered  by  the  gentleman  from  Napa,  the  Supreme  Court  has  been  unable 
to  fully  dispat^^h  the  business  before  it.  I  have  no  strictures  to  pass  upon 
that  Court  as  constituted.  I  think  it  may  be  said,  without  fear  of  con- 
tradiction, that  the  Justices  of  that  Court  have  worked  as  industriously 
as  any  body  of  men  ootild  have  worked  in  their  places.  The  business  of 
the  Supreme  Court  of  the  State  of  California  is,  I  think,  larger  than  that 
of  any  Supreme  Court  in  the  American  Union;  larger  than  the  Supreme 
Court  of  any  other  Stale.  The  report  made  to  the  Convention  by  the 
Clerk  of  the  Supreme  Court  shows  that  during  the  four  years  past  there 
have  been  brouzht  and  filed  in  that  Court  some  two  thousand  and  sixty- 
seven  cases,  making  an  immense  calendar  for  that  period  of  time.  The 
Supreme  Court  has  decided,  during  that  time,  some  two  thousand  two 
hundred  and  forty-two  cases.  Of  course,  it  decided  more  cases  than 
were  filed  during  that  period,  the  excess  being  caused  by  the  old  coses 
on  file  previous  to  their  going  into  office.  We  have  thus  an  average  of 
five  hundred  and  sixty-six  and  one  half  cases  a  year  decided  by  the  pres- 
ent Supreme  Court  during  the  last  four  years,  which  is  an  almost  incred- 
ible amount  of  labor.  I  do  not  think  it  has  been  surpassed,  or  can  be 
surpassed,  anywhere.  But  in  order  to  enable  the  Court  to  accomplish 
that  work,  it  had  to  decide  five  hundred  and  fifty-nine  cases  witbout 

f;iving  any  opinion  in  writing.  If  it  is  proper  and  right  that  a  Court  of 
ast  resort  should  deliver  opinions  in  writing,  giving  the  reasons  for  its 
decisions,  we  have  it  demonstrated  that  the  Court,  as  heretofore  consti- 
tuted and  organized,  could  not  possibly  perform  its  duties,  for  it  could 
not  have  rendered  that  number  of  decisions  and  have  delivered  written 
opinions  upon  them.  The  importance  of  requiring  the  Court  to  give 
written  opinions  cannot  be  overrated.  They  not  only  become  the  settled 
law  of  the  State,  and  are  precedents  for  subsequent  cases,  but  in  many 
causes  where  the  litigation  is  not  ended  by  the  decision  of  the  Supremo 
Court,  and  new  trials  are  consequent  upon  a  reversal,  the  decision  of  the 
Supreme  Court  should  be  given  in  writing,  and  reasons  assigned,  for 
they  are  instructions  to  the  Court  below,  aud  are  the  controlling  rule  in 
the  subsequent  litigation. 
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Any  gentleman  who  has  practiced  in  the  Supreme  Court  knows  that 
cases  have  been  sent  back  lor  new  trial,  without  written  opinions,  and 
the  Courts  below  have  been .  unable  to  ascertain  the  full  views  of  the 
appellate  Court  upon  the  case.  Four  or  live  points  may  be  presented. 
The  Supreme  Court  may  reverse  the  case,  and  send  it  back  for  a  new 
trial,  upon  some  one  of  these  points,  but  upon  which  point  the  lawyers 
are  unable  to  say — whether  on  five  points  or  on  one.  The  result  is  that 
(he  new  trial  in  the  Court  below. bikes* place  without  any  light  from 
above,  and  the  case  may  be  appealed  a  second  time,  and  again  revened 
upon  some  one  of  the  same  points,  and  so,  ad  inQultura ;  whereas,  if  a 
written  opinion  were  rendered,  it  inigbt  end  the  case  without  a  second 
appeal.  That  practice  shows  the  inefficiency  of  any  system  where  written 
opmions  are  not  required,  and  everywhere  throughout  the  United  States 
the  Courts  are  required  to  deliver  written  opinions,  stating  the  grounds 
of  the  decision,  as  we  have  provided  in  this  section,  Undoubtedly  it 
will  insure  a  careful  examination  of  tlie  cases,  and  Vesult  in  well  con- 
sidered opinions,  because  they  must  come  before  the  jurists  of  the  ciun- 
tr^  and  be  subjected  to  the  severest  criticism.  I  think  every  lawyer 
will  agree  with  me,  that  in  every  case  there  should  be  an  opinion  in 
writing.  It  tends  to  purity  and  honesty  in  the  administration  of  justice. 
But,  as  the  Supreme  Court  is  now  constituted,  it  is  unable  to  dispose  of 
the  cases  annually  coming  before  it  and  render  written  decisions,  for  no 
five  men  on  the  face  of  the  earth  can  deliberately  determine  five  hun- 
dred and  sixty  cases  a  ^ear,  and  render  written  opinions  on  them, 
commensurate  with  the  importance  and  character  of  the  cases  brought 
in  this  Court.  The  object,  then,  of  the  committee,  was  to  increase  the 
jiower  of  the  Supreme  Court,  not  simplv  in  point  of  numbers,  but  to 
increase  its  effective  woricing  power;  and  the  question  was  simply  this: 
IIow  shall  we  enable  the  Court  to  perform  its  duties?  how  shall  we 
increase  its  effective  working  power?  Now,  to  increase  the  number  of 
Judges  does  not,  in  itself,  increase,  to  any  great  extent,  the  working 
power  of  the  Court,  because,  instead  of  five  Judges  to  canvass  a  case,  and 
read  the  transcript  and  briefs,  we  would  have  seven  men  to  do  the  same 
work,  which  would  rather  retard  than  dispatch  business.  We  have, 
therefore,  alter  mature  consideration  and  much  thought  over  the  mat- 
ter, concluded  to  adopt  the  plan  of  increasing  the  number  of  Judges 
from  five  to  seven,  and  authorizing  the  Court  to  sit  in  two  departments 
at  the  State  Capital. 

The  State  has  provided  Court- rooms  and  a  library  which  belongs  to  the 
Court.  In  this  way  we  secure  a  CouVt  of  almost  twice  the  working 
capacity  of  the  old  Court,  as  the  ordinary  current  of  cases  may  easily  be  , 
deemed  by  a  department  of  three  Judges,  and  as  we  will  have  two 
departments  sitting  at  the  same  time  in  different  chambers,  it  will 
enable  the  Court  to  dispatch  nearly  twice  as  much  business.  There  is 
alao  a  power  here  enabling  the  Court  to  sit  in  bank  in  special  cases. 
Great  and  important  cases  would,  of  course,  be  heard  before  the  full 
bench.  Constitutional  questions  would  be  so  heard  and  decided.  The 
gre<tt  object  has  been  to  secure  an  increased  working  capacity  in  the 
Court.  The  committee,  therefore,  recommends  this  system  as  one  which 
will  enable  the  Court  to  dispatch  the  current  business,  and  also  write 
opinions  on  all  of  the  cases.  I  call  attention  to  the  telegrams  sent  by  the 
Associated  Press  to  the  newspapers  on  this  coast  concerning  the  Supreme 
Court  of  the  United  States.  Whatever  objection  may  be  made  on  the 
score  of  the  unreliability  of  such  dispatches  on  political  subjects,  I  sup- 

C  there  is  no  motive  for  correspondents  to  misrepresent  matters  of  this 
t.  According  to  this  report,  there  are  on  the  docket  of  the  Supreme 
Court  of  the  United  States  about  one  thousand  cases,  and  the  Court 
cannordispose  of  more  than  about  two  hundred  and  sixty  cases  a  year. 
The  Supreme  Court  of  the  United  States,  composed  of  nine  Judges — 
eflfective,  active,  working  men— are  unable  to  dispose  of  more  than  two 
hundred  and  sixty  cases  a  year,  while  the  Supreme  Court  of  this  State 
has  disposed  of  five  hundred  and  sixty  cases  a  year.  But  they  were 
only  enabled  to  do  that,  as  I  said  befbre,  by  omitting  written  opinions; 
whereas  the  Sapreme  Court  of  the  United  States  universally  delivers  writ- 
ten opinions, giving  the  reasons  in  full.  Nor  can  it  be  said'that  their  cases 
are  more  important  than  ours.  Of  course,  there  are  questions  of  great 
national  importance  decided  there;  but  in  the  State  of  California  some 
of  the  most  important  questions  that  have  ever  been  considered  in  the 
United  States  have  arisen,  not  only  in  regard  to  the  principles  involved, 
but  from  the  magnitude  of  property  in  litigation.  This  correspondent 
of  the  Associated  Press  to  wnicn  I  have  referred,  goes  on  to  say,  after 
stating  that  the  Court  can  only  dispose  of  about  two  hundred  and  sixty 
cases  a  year,  that  the  business  of  the  Court  is  nearly  three  years  behind, 
there  being  cases  on  the  docket  brought  in  eighteen  hundrcd'and  seventy- 
six.  This,  he  says,  induced  the  President  to  make  the  recommendation 
concerning  the  creation  of  new  Circuit  Judges,  limiting  jurisdiction  to 
raiea  involving  an  amount  not  less  than  ten  thousand  dollars,  instead  of 
five  thousand  dollars,  the  present  limit. 

This  morning  I  went  to  the  Clerk's  office  and  obtained  the  present 
calendar  of  our  Supreme  Court  [showing  the  calendar]  to  be  held  in  San 
Francisco.  Gentlemen  will  understand  that  this  is  merely  the  San 
Francisco  calendar.  As  at  present  constituted  the  Supreme  Court,  under 
an  Act  of  the  Legislature,  sits  at  Sacramento,  San  Francisco,  and  Loe 
Angeles,  and  the  calendars  are  made  up  with  reference  to  the  localities 
named,  so  that  this  book  does  not  include  the  Sacramento  and  Los 
Angeles  cases.  Here  is  a  volume  containing  three  hundred  cases  in  the 
San  Francisco  calendar  alone.  In  most  of  these  cases  the  transcripts 
were  filed  in  eighteen  hundred  and  seventy-eight,  a  few  of  them  in 
eighteen  hundred  and  seventy-seven,  and  but  one,  I  think,  in  eighteen 
hundred  and  seventy-six — so  there  are  no  old  cases.     They  are  the 

g resent  and  current  litigation.  Now,  if  the  Supreme  Court  of  the  United 
tatas,  with  nine  Judges,' can  only  dispose  of  two  hundred  and  sixty 
cases  a  >[ear,  how  is  it  to  be  expected  that  the  Supreme  Court  of  Cali- 
fornia will  decide  the  oases  which  are  on  the  ettlendar,  when  in  this  one 
single  division,  the  San  Francisco  district,  there  are  three  hundred  cases? 
The  result,  of  course,  is  that  all  these  cases  will  not  be  reached.    The 


Court  will  sit  in  San  Francisco  and  hear  some  of  these  cases,  and  the  rest 
must  go  over  to  the  next  San  Francisco  term.  I  know  by  experience, 
and  every  lawyer  practicing  in  that  Court  will  affirm  what  I  say,  Uiat 
only  a  part  of  these  cases  will  he  heard  this  year.  The  Court  will  then 
go  to  Los  Angeles.  They  will  hear  a  number  of  cases  there,  but  not  all 
on  that  calendar,  and  then  come  to  Sacramento.  In  the  meantime,  the 
large  majority  of  tliese  cases  will  not  be  disposed  of.  Now,  I  say  it  is 
impossible  for  the  Court  to  keep  up  with  the  business;  it  is  impossible 
for  any  five  men  to  perform  the  labor,  under  the  system  prevailing  here- 
tofore, and  I  look  upon  that  as  si^  fixed  a  fact  that  we  are  now  called 
upon  to  devise  a  plan  by  which  tli«  Court  will  be  enabled  to  keep  pace 
with  the  business.  It  is  very  desirable  that  this  should  be  done.  It  is 
in  the  interest  of  the  citizens  of  this  State.  It  is  their  right,  when  they 
are  compelled  to  resort  to  the  Courts,  to  have  their  cases  speedily 
adjudicated  and  determined.  I  have  known  these  long  delays  to  work 
an  absolute  denial  of  justice.  I  do  not  believe  you  can  accomplish  any 
valuable  reform  unless  you  change  the  system,  and  allow  the  Court  to 
sit  in  departments.  The  Chief  Justice  will  have  the  general  supervision 
of  the  business  of  the  Court,  and,  of  course,  will  be  constantly  engaged 
assigning  cases  to  the  departments  and  reviewing  decisions  on  petitions 
for  rehearing.  By  this  system  we  have  practically  two  Courts.  The 
Court  aittinc  in  departments  can  discharge  almost  twice  the  business.  I 
believe,  under  this  system,  the  Court  will  be  enabled  to  clear  the  calen* 
dar  every  year,  and,  at  the  same  time,  deliver  written  decisions  in  each 
case.  Of  course,  there  will  always  be  some  coses  disposed  of  without 
written  opinions.  Sometimes  a  case  goes  off  on  some  formal  motion,  or 
is  dismissed  on  a  technical  question  of  practice.  But  I  am  speaking 
generally,  of  cases  argued  and  submitted  upon  their  merits,  and  there 
the  decision  is  of  little  account  as  settling  the  law,  unless  the  Court 
gives  its  reasons  for  the  decision  in  writing.  I  would  say,  in  addition, 
that  this  particular  section  has  been  canvassed  by  a  great  many  lawyers, 
and,  with  but  few  exceptions,  it  has  received  the  approval  of  everybody 
with  whom  1  have  conversed.  In  San  Francisco,  the  bar  held  a  meeting 
upon  this  subject,  and  I  think  some  eighty  of  the  leading  members  of 
the  bar  indorsed  this  system,  and  undoubtedly  their  opinions  are  entitled 
to  some  weight  in  such  matters  as  this,  when  we  take  into  consideration 
that  San  Francisco  has  about  one  third  of  the  business  which  comes 
before  this  Court.  That  body  of  lawyers  has  been  in  constant  attend- 
ance befcre  the  Supreme  Court,  and  understands  the  practical  working 
of  the  old  svstem,  and  has  a  right  to  speak  authoritatively  u(ion  this 
subject;  and  the  opinions  of  that  body,  I  repeat,  are  entitled  to  great 
respect.  They  could  certainly  have  no  improper  or  selfish  motives  for 
recommending  this  plan.  They  recommend  it  only  because  it  accords 
with  their  judgment,  because  they  well  know  that  a  Court  organized 
upon  the  present  basis  is  entirely  unable  to  dispose  of  cases  upon  its 
calendar  in  anv  one  year.  It  is  hardly  worth  while  for  this  Convention 
to  go  back  again  to  the  old  system,  under  section  twoof  the  old  Constitu- 
tion, because  it  is  perfectly  inefficient  and  inadequate  to  our  wants,  and 
its  antiquity  alone  recommends  it. 

In  regard  to  the  proposed  amendment  of  the  gentleman  from  Los 
Angeles,  I  will  say  this:  that  a  divided  Court— «  Court  compelled  to  sit 
in  three  places — will  not  be  so  efficient  or  dispatch  as  much  business. 
It  is  a  very  pleasant  thing  for  us  in  San  Francisco  to  hive  a  Supreme 
Court  at  our  very  doors.  We  certainly  have  a  much  greater  right  to 
sessions  of  the  dourt  at  San  Francisco  than  the  people  of  Los  Angeles 
have  to  sessions  in  their  county,  for  we  have  one  third  of  all  the  busi- 
ness, while  hoe  Angeles  has  not  one  third  as  much  business  as  wo  have. 
We  had  some  seven  hundred  and  thirty  cases  during  the  period  of  time 
mentioned,  while  Los  Angeles  during  that  four  years  nad  only  one 
hundred  and  fifty  cases. 

Ma.  HOWARD,  of  Los  Angeles.  There  were  eighty  cases  in  Los 
Angeles  and  sixty  here  (at  Sacramento),  last  term. 

Ma.  WILSON.  It  is  very  convenient  for  me  and  other  gentlemen  in 
San  Francisco,  to  sit  in  our  offices  until  the  Clerk  informs  us  that  our 
cases  are  about  to  be  called,  so  that  we  lose  no  time  in  waiting,  but  go 
directly  to  the  Court-room  and  argue  our  cases.  But  notwithstanding 
that  great  advantage  which  results  to  the  bar  of  that  city  from  the  sit- 
ting in  San  Francisco,  it  has  expressed  a  willingness  to  abandon  and 
give  up  that  advantage,  sod  make  the  sacrifice  for  the  sake  of  a  system 
that  will  insure  a  more  speedy  dispatch  of  business;  and  the  gentleman 
from  Los  Angeles  should  be  willing  to  make  the  same  sacrince  for  the 
same  purpose.  By  this  proposed  system  we  will  have  two  departments, 
and  to  compel  the  Court  to  sit  in  &in  Fianciseo  and  other  places,  would 
at  once  destroy  its  efficiency,  for  it  will  consume  a  great  deal  of  its  time 
in  traveling  back  and  forth.  It  must  keep  records  in  two  or  three 
places;  the  Clerk  will  have  to  keep  a  Clerk's  office  in  each  place;  the 
Court  will  be  compelled  to  have  deputies  in  oue  place  and  deputies  in 
another.  There  must  be  several  different  Court-rooms,  two  here  and 
two  in  Los  Angeles,  besides  the  Clerk's  office,  all  of  which  will  materi- 
ally increase  the  expense.  The  Court  cannot  always  be  in  session,  on 
account  of  the  time  consumed  in  traveling.  Besides  that,  the  State  has 
its  own  library  which  is  in  the  State  Capitol  here,  and  that  is  a  very 
strong  argument  in  favor  of  having  the  Court  sit  in  Sacramento  alone. 
In  Los  Angeles  they  will  have  no  such  library.  The  Court  will  be  com- 
pelled to  depend  upon  the  private  libraries  of  the  members  of  the  Los 
Angeles  bar. 

Mb.  AYERS.    We  intend  to  give  them  a  library. 

Me.  WILSON.  You  intend  to* give  them  a  library?  How  much 
does  the  gentleman  suppose  such  a  library  as  the  Supreme  Court  needs 
would  cost?  I  think  my  learned  friend  is  very  comiietent  authority  on 
matters  relating  to  printing,  but  he  probably  knows  very  little  about 
the  cost  of  law  oooks. 

Mb.  AYERS.  I  wanted  the  Seventh  of  Howard  out  of  this  library 
and  was  not  able  to  get  it. 

Mr.  WILSON.     I  suppose  you  will  find  twenty  of  them  here. 

Ma.  EDGERTON.    The  gentleman  ought  to  find  it  on  the  desk  of  his 
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colleague,  General  Howard,  who  used  it  extensively  in  his  Chinese 
SDeech. 

Mb.  HOWARD.    The  last  time  I  saw  it,  Mr.  Edgerton  had  it. 

Mr.  WILSON.  The  majority  of  the  committee  were  in  favor  of  hav- 
ing the  Court  sit  at  the  capital  alone.  They  had  in  view  the  efficiency 
of  the  Court,  the  conveniences  there,  and  the  library,  which  is  a  very 
important  matter  to  the  Supreme  Court.  Now,  there  are  railroad  facili- 
ties all  over  this  State;  facilities  for  traveling  are  increasing  all  the 
time;  and  although  some  inconveniences  may  arise  to  some  gentlemen, 
yet  the  holding  of  Court  in  Los  Angles  will  not  remove  these  incon- 
veniences altogether.  Of  course  it  18  inconvenient  for  gentlemen  in 
San  Francisco,  or  Oakland,  or  San  Jbs^,  to  come  to  the  capital.  These 
inconveniences  affect  all  who  do  not  live  at  the  State  capital.  But  we 
mast  endure  these  inconveniences  in  order  to  insure  efficiency  and 
enable  the  Court  to  dispatch  the  business  and  keep  the  calendar  clear. 

8PEICH  or  M>.  ATIBS. 

Mb.  AYERS.  Mr.  Chairman:  I  hope  that  this  Convention  will 
favorably  entertain  the  amendment  offered  by  my  colleague.  General 
Howard.  I  may  not  be  competent  to  pass  upon  the  merits  of  this 
scheme  as  a  technical  scheme,  but  I  certainly  am  competent  to  pass  upon' 
that  portion  of  it  which  takes  away  the  sessions  of  the  Supreme  Court 
from  Los  Angeles,  and  places  them  solely  at  the  capital.  And  1  say, 
sir,  that  it  would  be  an  act  of  injustice,  now  that  you  have  established 
sessions  o(  the  Supreme  Court  there,  after  the  people  there  have  gone  to 
the  expense  of  erecting  a  fine  Court-room  for  the  accommodation  of  the 
Court.  We  have  intended,  and  do  intend,*as  I  have  said,  to  furnish  a 
library,  so  that  the  objection  of  the  gentleman  on  that  score  will  be 
removed.  I  believe  Los  Angeles  is  as  well  provided  with  law  books  as 
any  city  of  its  size  in  the  State,  and  there  will  be  no  difficulty  with 
regard  to  books  of  reference.  Now,  sir,  it  is  not  a  parallel  case  to  cite 
the  City  of  San  Francisco,  as  regards  the  Supreme  Court  sitting  in  the 
capital, and  Los  Angeles.  Our  city  is  over  five  hundred  miles  from  this 
capital.  It  is  very  expensive  to  litiganta  to  come  here  to  attend  to  their 
cases.  They  must  send  a  lawyer  here  to  tend  to  their  cases,  and  in 
many  cases  it  works  a  denial  of  justice.  They  must  be  satisfied  with 
the  decisions  of  the  lower  Courts,  unless  their  purses  are  long.  Now, 
sir,  I  hold  in  my  hand  a  memorial  signed  by  all  the  members  of  the 
bar  of  Los  Angeles,  over  forty  members,  in  which  they  ask  that  the 
Supreme  Court  be  allowed  to  hold  its  sessions  in  Los  Angeles,  as  it  does 
now.    I  shall  band  this  to  the  Clerk,  so  that  members  can  see  it. 

Now,  sir,  at  the  last  session  of  the  Supreme  Court  at  Los  Angeles, 
there  were  seventy-two  cases  before  that  Court,  and  the  gentleman  from 
San  Francisco  computed  that  there  were  two  hundred  cases  a  year,  so 
Los  Angeles  is  an  important  factor  in  bringing  business  to  San  Francisco. 

Mr.  WILSON.     Will  the  gentleman  allow  me  a  question T 

Me.  AYERS.  No,  sir.  My  reason  simply  is,  inat  I  have  not  the 
time ;  I  have  some  more  remarks  to  make.  It  is  not  out  of  a  lack  of 
courtesy  that  I  decline.  Now,  sir,  I  can  see  no  good  reason  for  the  oppo- 
sition to  this  amendment  from  gentlemen  of  the  legal  profession,  unless 
it  be  that,  in  a  great  many  cases,  it  is  a  matter  of  interest  to  them.  I 
presume  a  great  many  country  lawyers  have  to  send  their  briefs  to 
lawyers  here,  and  they  profit  by  that  kind  of  business,  but  that  is  not  a 
reason  that  should  have  any  weight  with  this  Convention.  I  ask  it  as  a 
matter  of  justice,  that  this  Convention  allow  the  sessions  of  the  Supreme 
Court  to  continue  at  Los  Angeles.  I  have  already  shown  on  this  floor 
that  our  section  of  the  State  is  very  inadequately  represented  in  the 
Legislature.  I  hope  you  will  not  put  a  bond  upon  the  Supreme  Court, 
and  that  you  will  not  so  far  forget  our  claims  upon  you  as  to  lake  it 
away  from  us.     Now,  Mr.  Wilson,  I  will  answer  your  question. 

Mb.  WILSON.  The  seventy-two  cases  you  spoke  of  are  not  all  from 
Los  Angeles  County;  the  district  embraces  other  counties  northof  it? 

Mb.  AYERS.  Yes,  sir,  it  embraces  the  whole  district,  including  Kern 
and  Inyo,  and  the  whole  number  of  cases  was  seventy-two  in  the  seven 
counties,  while  the  district  of  which  Sacramento  is  the  center,  only  had 
forty-three  cases.  We  have  two  terras,  which  would  give  us  one  hun- 
dred and  forty  cases  a  year. 

Mb.  WILSON.     In  San  Francisco  there  were  six  hundred  cases. 

Mr.  AYERS.  The  discrepancy  is  not  so  great  as  you  make  it  out. 
Now,  I  hope  this  Convention  will  do  an  act  of  simple  justice,  and  allow 
the  Supreme  Court  to  continue  to  sit  in  Los  Angeles.  The  change  is  not 
demanded  by  the  people  of  this  State  I  do  not  believe  that  any  large 
number  of  voters  would  ask  for  the  change. 

EIMIBKS  OF  MB.  BIKBSTKCBIB. 

Mb.  BEERSTECIIER.  Mr.  Chairman:  As  a  member  of  the  com- 
mittee which  made  this  report,  it  is  proper  for  me  to  say  that  I  am  in 
favor  of  the  report,  with  the  addition  of  the  amendment  proposed  by  the 
gentleman  from  Los  Angeles,  Mr.  Howard.  However,  in  considering 
the  report,  the  amendment  has  nothing  at  all  to  do  with  it  in  the  first 
instance.  The  report  is  here  for  consideration,  and  if  we  desire  to  amend 
it  we  can  do  so.  But  the  amendment  in  nowise  affects  the  report.  The 
new  system  as  sought  to  be  provided  by  section  two  adds  two  more 
Judges,  and  provides  that  the  Judges  can  sit  and  do  business  in  two 
departments,  as  has  already  been  stated  by  the  gentleman  from  San 
Francisco,  Mr.  Wilson.  It  is  virtually  giving  us  two  Supreme  Courts, 
or  doubling  the  capacity  of  the  Court.  Now,  although  tue  gentleman 
from  San  Francisco  defends  this  system,  and  says  it  has  met  the  indorse- 
ment of  the  committee,  and  the  indorsement  of  the  bar  of  San  Francisco 
and  of  the  State,  he  says  there  is  an  objection  to  the  Court  going  to  Los 
Angeles,  because  there  would  be  difficulty  about  having  one  section  sit- 
ting at  Sacramento  and  the  other  at  Los  Angeles.  It  seems  to  me  this 
difficulty  can  be  easily  overcome.  The  Court  to-day  sits  in  San  Fran- 
cisco, Sacramento,  and  Los  Angeles.  The  Court  is  composed  of  five 
Judges  to-day.  If  you  add  two  more  Judges  to  the  number,  you  have 
a  new  Court  as  recommended  by  the  committee.    It  is  not  necessary  that 


one  division  of  the  Court  should  proceed  to  Los  Angeles  and  the  other 
remain  in  Sacramento.  Let  the  whole  Court  go  there.  What  is  the 
objection  to  the  people  south  of  San  Francisco  having  Court  at  their  very 
doors?  Delay  is  a  denial  of  justice.  The  Legislature  has  seen  the  pro- 
priety of  allowing  them  to  have  sessions  of  the  Supreme  Court,  and  by 
increasing  the  number  you  do  not  increase  the  expense  but  a  trifle,  and 
there  is  no  objection  at  all  to  the  Supreme  Court  going  to  Los  Angeles 
and  San  Francisco,  vnd  having  sessions  in  Sacramento.  For  my  part, 
sir,  I  hope  to  see  the  day  when  neither  the  Legislature  nor  the  Court  will 
sit  in  Sacramento,  for  it  is  the  most  unhealthy  spot  in  the  State  of  Cali- 
fornia. I  think  the  river  will  drown  out  this  city,  in  spite  of  the  gentle- 
man from  Sacramento,  Mr.  Edgerton.' 

Mb.  REED.  Allow  me  to  inform  the  gentleman  that  there  is  not  a 
city  in  the  world  of  the  size,  whose  death  rate  is  less  than  that  of  Sacra- 
mento. 

Mb.  BEERSTBCHER.    It  is  a  good  place  to  leave. 

Mb.  EDGERTON.  You  have  only  to  look  at  the  gentleman  himself, 
to  see  a  complete  refutation  of  the  charge  be  has  made.  He  has  gained 
fifty  pounds  this  Winter. 

Mb.  BEERSTECHER.  I  took  occasion  to  canvass  this  matter  with 
two  of  the  present  Judges  of  the  Supreme  Court.  I  had  a  conversation 
with  one-oC  them,  and  asked  him  to  tell  me  whether  there  was  any 
objection  to  having  the  Supreme  Court  of  this  State  sit  in  three  diflTerent 
places,  and  he  said  there  was  not  only  no  ol^ection,  but  that  it  was  an 
advantage,  not  only  to  the  people,  but  to  the  Court.  He  said  the  Judges 
of  the  Court,  by  being  obliged  to  sit  in  one  place,  oould  not  accomplish 
the  amount  of  work  tney  could  if  allowed  to  sit  in  two  or  three  different 
places;  that  it  was  an  advantage  to  the  Court,  and  an  advantage  to  the 
people  of  this  State,  were  the  words  of  Chief  Jifttice  Wallace  to  me,  and 
the  gentleman  has  no  objections  to  the  statements  being  made  public. 
The  amendment  says,  in  the  capital  of  the  State,  and  in  such  other 
places  as  the  Legislature  may  direct.  There  is  no  analogy  between  the 
State  of  California  and  other  States  of  the  Union.  Other  States  are  no 
larger  than  some  of  the  counties  of  this  State.  The  idea  of  askine  the 
people  of  Baltimore  to  go  to  Boston  to  have  their  cases  heard,  would  be 
absurd,  and  yet  we  ask  these  people  to  go  five  hundred  miles  to  have 
their  cases  heard.  We  are  not  making  a  Constitution  for  to-day,  or 
to-morrow,  or  next  year  only.  If  this  Constitution  is  adopted  it  will 
continue  for  yean,  and  the  southern  part  of  this  State  will  grow,  and 
continue  to  grow,  until  it  has  many  times  the  wealth  and  population 
that  it  now  has,  and  they  should  not  be  debarred,  by  a  constitutional 
provision,  from  having  a  Court  at  their  doors.  They  have  the  Court 
to-day— let  them  continue  to  have  it.  There  isonly  a  tricing  additional 
expense,  such  as  traveling  fees,  or  something  of  that  kind.  I  am  in 
favor  of  the  report  submitted  by  the  committee,  with  the  amendment; 
that  is,  that  the  Court  be  allowed  to  sit  in  Los  Angeles,  and  such  other 
places  as  the  Legislature  may  direct. 

BBMIBKS  OP  MB.  SMITB. 

Mb.  smith,  of  Kern.  Mr.  Chairman :  I  don't  see  why  the  Legisla- 
ture should  not  have  the  power  to  try  the  experiment  that  they  nave 
attempted  in  allowing  the  Supreme  Court  to  meet  in  different  places  in 
the  State.  There  may  be  some  minor  objections;  there  may  be  some 
objections  in  detail ;  it  may  conflict  with  the  dispatch  of  business  to 
some  extent,  I  admit ;  but  the  difficulties  that  may  be  in  the  way  of  the 
proper  work  of  the  Court,  seem  to  me  cannot  be  so  great  as  the  difficul- 
ties and  disadvantages  of  those  who  have  business  in  that  Court.  Now, 
I  know,  from  what  little  experience  I  have  had  in  practicing  in  this 
State,  from  the  distance  I  have  resided,  that  it  is  a  great  disadvantage  to 
attorneys  who  have  to  go  so  far,  and  also  works  in  many  coses  a  denial 
of  justice.  The  expense  of  employing  attorneys  and  paying  their  ex- 
penses to  travel  so  far,  results  in  many  cases  in  a  denial  of  justice,  for 
many  men  cannot  afford  it.  Now,  why  not  leave  this  power  to  the  Leg- 
islature? If  it  shall  turn  out  to  be  a  disadvantage,  why,  the  liCgislature 
can  stop  it  If  it  is  left  to  the  Legislature  they  can  use  their  discretion ; 
if  it  is  put  in  the  Constitution  it  cannot  be  amended.  I  am  in  favor  of 
the  Legislature  having  that  power. 

Ma.  EDGERTON.  The  amendment  fixes  it  at  Los  Angeles  affirma- 
tively, so  the  Legislature  cannot  change  it.  It  is  not  left  to  the  discre- 
tion of  the  Legislature. 

Mb.  smith.  Now,  several  States  have  had  this  system,  and  seem  to 
like  it.  Missouri  has  the  system ;  the  Supreme  Court  meets  in  four  dif- 
ferent places.  Now,  I  believe  in  having  justice  at  every  man's  door,  as 
near  as  possible.  This  is  the  case  in  all  large  Slates.  Some  other  States 
have  intermediate  Courts.  We  have  provided  for  two  sections,  sitting  at 
the  same  time,  and  they  may  sit  in  bank  when  necessary.  We  have 
one  of  the  largest  States  in  the  Union  in  territory,  and  the  Legislature 
should  certainly  have  this  power,  in  order  to  meet  the  demands  of  the 
State.  As  far  as  I  am  concerned,  it  is  not  of  very  great  advantage  to  my 
county.  Travel  to  Sacramento  from  Kern  does  not  cost  much  more  than 
to  Los  Angeles.  It  is  some  advantage  to  go  to  Los  Angeles,  but  not  a 
great  deal.  But  it  is  nothing  more  than  justice  to  a  very  important  dis- 
trict of  this  State. 

Mr.  WILSON.    Why  not  have  it  sit  in  Shasta,  too? 

Mb.  smith.  The  northern  portion  of  the  State  has  a  Tory  small 
population  compared  to  the  southern  portion. 

RtMlBKS   or   MB.    KDOEBTOlf. 

Mb.  EDGERTON.  Mr.  Chairman :  I  think  it  is  very  unfair  fn  the 
gentleman  from  San  Francisco  to  allude  to  the  prejudices  or  preferences 
of  the  Supreme  Judges  upon  this  question.  Now,  I  have  no  doubt 
Chief  Justice  Wallace,  who  is  just  as  good  a  fellow  as  anybody  else, 
felt  as  anybody  else  would  have  felt.  He  fell  into  the  hospitable  hands 
of  my  friend  Ayers  and  his  colleague,  Gen.  Howard,  and  we  all  know- 
what  delicious  wines  they  make  down  there,  and  what  orange  groves 
they  have  there,  and  it  is  no  wonder  anybody  should  get  a  little  stuck 
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after  the  city  of  the  angels.  I  expect  if  I  should  go  there  I  would  want 
to  become  an  angel  too.  But  I  do  not  think  this  question  ought  to  be 
a  question  of  the  preference  of  any  member  of  the  Supreme  Court.  It 
ought  to  be  oonsi(iered  as  a  question  of  public  policy  and  public  expedi- 
ency alone,  Kow,  sir,  it  is  well  known  that  until  fx)ur  or  five  years  ago 
the  Supreme  Court  was  permanently  located  here.  It  'was  then  agreed 
to  have  a  term  of  Court  in  San  Francisco,  and  San  Francisco  promised 
to  bear  the  entire  expense  of  the  removal  and  maintenance  of  the  Court. 
The  agreement  was  tliat  the  State  was  to  be  exonerated  from  any  expense 
on  account  of  the  change.  What  was  the  result?  Last  Winter  the  dele- 
gation from  Los  Angeles  came  here  and  wanted  a  term  of  the  Court  held 
there,  and  they  notified  the  San  Francisco  delegation,  and  it  was  agreed 
if  they  would  carr^  the  bill  through  they  would  saddle  upon  the  State  the 
expense  incurred  m  rfenioving  the  Supreme  Court  to  San  Francisco.  Of 
course,  San  Francisco  having  one  third  of  the  members  of  the  Jjegisla- 
ture,  together  with  the  southern  delegations,  easily  carried  the  bill.  By 
that  one  removal  alone  this  State  was  put  to  an  expense  of  thirty  thou- 
sand dollars  in  hard  twenty-dollar  pieces,  which  the  City  and  County 
of  San  Francisco  had  solemnly  pledged  to  honor,  as  far  as  it  could  do  it, 
to^xiy  all  this  ex(>ense,  and  save  the  State  from  ever  paying  out  a  dollar. 
So  that  as  a  question  of  economy  a  Court  on  whaels  is  not  a  success. 
There  was  an  expense  of  about  eight  thousand  dollars  for  removing  it  to 
1x16  Angeles.  Then  there  has  been  added  to  that  in  various  forms  about 
seven  thousand  two  hundred  dollars,  making  the  total  cost  to  the  State 
thus  far  for  keeping  the  Supreme  Court  on  wheels,  of  thirty-seven  thou- 
sand two  hundred  dollars.     So  much  for  the  question  of  economy. 

Now,  I  claim  that  it  adds  stability  to  the  Government  to  have  all  its 
departments  in  one  place.  Upon  this  question  of  conVenience,  the 
gentlemen  of  Los  Angeles  have  to  do  business  in  the  Surveyor  Creneiars 
ofSee,  why  not  have  a  branch  of  this  office  in  Los  Angeles?  If  you 
speak  of  convenience,  why  not  have  the  Supreme  Court  of  the  United 
States  to  sit  in  every  State  in  the  Union?  Gentlemen  on  this  floor  have 
.traveled  three  thousand  miles  to  attend  the  Supreme  Court  of  the 
United  States.  It  would  be  much  more  convenient  to  lawyers  to  have 
the  Court  go  around  to  the  different  States.  But  this  docs  not  add 
greatly  to  the  convenience  of  litigants.  The  attorneys  attend  the 
Supreme  Court,  and  the  only  expense  is  the  fees  for  traveling.  Now,  I 
dare  say,  their  calendar  down  there,  is  swollen  with  cases  clear  from 
Santa  Clara. 

Ma.  AYERS.    No,  sir,  only  as  far  as  Santa  Barbara. 

Mr.  EDGERTON.  Well,  it  makes  no  difference  where  they  come 
from,  they  can  come  here  very  near  as  quick  as  we  can  go  there.  Law- 
yers in  this  end  of  the  State  have  more  or  less  business  to  do,  no  matter 
where  the  session  is  being  held,  and  it  is  very  inconvenient  for  them  to 
have  to  go  way  down  to  Los  Angeles  in  cases  of  habeas  corpus,  etc. 
Gentlemen  talk  about  employing  counsel  in  Sacramento  to  attend  to 
their  cases.  I  thmk,  sir,  that  most  every  attorney  in  the  State  who 
is  qualified  to  attend  to  his  cases  in  the  Supreme  Court,  does  so 
himself,  and  does  it,  too,  as  a  matter  of  convenience.  Most  all  lawyers 
have  business  to  attend  to  In  the  land  department,  or  in  the  Secretary 
of  State's  office,  or  the  Attorney  General's-office,  and  they  manage  so  as 
to  attend  to  that  business  at  the  same  time  they  are  before  the  Supreme 
Court;  and  it  Is  not  true  that  Sacramento  attorneysget  much  business  of 
that  kind  by  having  the  Supreme  Court  here.  As  far  as  that  is  con- 
cerned, there  is  no  selfishness  in  it.  As  far  as  health  is  concerned,  sta- 
tistics show  that  this  is  the  healthiest  city  on  the  globe,  Los  Angeles  not 
excepted.  There  are  sudden  cases  of  mortality  here  as  everywhere  else. 
The  people  who  die  here  generally  come  from  Los  Angeles.  [Laughter.] 
Their  climate  down  there  is  very  hot,  and  a  man  soon  gets  lazy  who 
lives  in  it.  [Laughter.]  And  it  would  not  be  very  long,  if  you  have  the 
Supreme  Court  down  there,  before  you  would  see  the  Chief  Justice,  and 
my  friend.  General  Howard,  walking  arm  in  arm  under  huge  Panama 
hiita,  hunting  a  cool  place.     It  will  not  do.  it 

Now,  the  gentleman  from  Kern  stated,  that  some  States,  among 
others,  Missouri,  have  a  Supreme  Court  on  wheels.  Section  nine,  of 
article  six,  of  the  Constitution  of  Missouri,  provides  that  the  Supreme 
Court  shall  be  held  at  the  seat  of  government  until  otherwise  directed 
by  law.  Now,  one  word  about  th«  sentiment  of  the  lawyers  of  this  State. 
I  know  a  great  many  of  them,  and  have  conversed  with  a  great  many 
of  them, from  different  counties,  andasfarasi  am  advised,  the  sentiment 
of  the  profession  on  this  matter  is  unanimous,  or  nearly  so,  in  favor  of 
having  the  Supreme  Court  held  at  one  place,  and  that  place  the  capital. 

EKUABKS   OF    ME.    HOWIRD. 

Mk.  HOWARD,  of  Los  Angeles.  It  was  the  boast  of  a  famous  ruler 
that  he  brought  Justice  home  to  every  man's  door. 

Me.  EDGERTON.    Why  not  have  it  in  every  county,  then? 

Mb.  HOWARD.  In  England  they  did  have  it  in  every  county. 
Now,  sir,  I  say  it  is  a  matter  of  necessity  to  give  to  the  Legislature  the 
power  to  fix  these  terms  at  different  places.  Why,  you  cannot  tell 
what  day  this  town  will  be  drowned  out.  The  Judges  will  be  seen  some 
of  these  days  coming  out  of  the  Court-room  in  a  boat.  [Laughter.] 
Yet  they  would  be  obliged  to  stay  here.  I  have  had  some  little  experi- 
ence with  this  climate  myself.  It  la  the  hottest  place  outside  of— the 
one  down  below  we  read  of.  [Laughter.]  If  you  put  it  in  the  Consti- 
tution that  the  Court  shall  sit  nowhere  else  but  here — if  they  have  to  sit 
here  in  regular  session  all  Summer,  they  will  have  to  be  regular  sala- 
manders. 

Mb.  EDGERTON.     Do  I  look  like  a  salamander?     [Laughter.] 

Mb.  HOWARD.  You  look  like  a  fellow  that  has  just  got  out  of  some 
fire.  [Uproarious  laughter.]  Now,  I  advise  the  gentleman  to  be  a  little 
cautious  in  regard  to  this  matter,  and  not  demand  too  much,  for  if 
Benicia,  or  Oakland,  or  San  Jos4,  were  to  offer  to-morrow  to  furnish 
State  buildings  free  of  expense  to  the  State,  this  capital  would  travel  so 
fast  that  it  would  make  the  heads  of  your  citizens  swim. 

Ma.  EDGERTON.    I  have  no  doubt  they  would  make  the  Slate  pay 
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for  it  in  the  end,  just  as  they  did  when  they  moved  the  Supreme  Court 
to  Los  Angeles. 

Mb.  HOWARD.  We  made  no  bargains.  The  gentleman  is  entirely 
too, avaricious  for  Sacramento.  Why,  he  wants  everything  here.  If 
he  should  see  a  flock  of  wild  geese  flying  over,  I  am  not  so  certain  but 
ho  would  offer  an  amendment  requiring  them  to  light  in  Sacramento. 
[Laughter.] 

Mr.  EDGERTON.  I  had  not  seen  a  flock  of  wild  geese  for  a  long 
time  until  this  Convention  met.     [Laughter.] 

Mb.  HOWARD.  The  gentleman  himself  is  about  the  wildest  goose 
here.  [lAughter.]  Now  it  seems  to  me  extraordinary  that  the  whole 
business  of  the  Supreme  Court  has  to  be  measured  by  holding  sessions 
in  Sacramento.  I  cannot  see  how  it  can  facilitate  the  transaction  of 
business,  but,  as  the  Judges  have  said  themselves,  just  the  reverse.  And 
as  to  the  members  of  the  bar  wanting  it  to  come  here,  I  have  never  seen 
half  a  dozen  who  wanted  it  here.  They  do  want  to  go  to  Baa  Francisco. 
That  is  the  place  they  want  to  go  to,  for  the  very  best  of  reasons.  There 
is  an  excellent  library  there,  the  health  is  better,  and  the  Court  can  work 
more  and  to  better  advantage  In  the  Summer  months,  if  the  Court  was 
in  San  Francisco  instead  of  here.  Everj'body  knows  that.  Now  they 
had  sixty  cases  here  last  term  of  the  Court.  They  had  eighty  cases  in 
Los  Angeles,  so  one  of  the  Judges  told  me.  The  Judges  all  prefer  to  go 
to  Los  Angeles.  Whether  it  is  because  we  have  good  wine'there,^  I  do 
not  know;  I  leave  that  for  the  eentleman  from  Sacramento.  Certain  it 
is  that  we  have  good  wine  there.  And  it  is  about  the  only  place  in  the 
State  where  you  can  get  wine  that  is  not  adulterated.  Statistics  show 
that  about  ninety  per  cent,  of  everything  we  drink,  except  the  native 

Cluct,  is  a  villainous  compound,  that  is  poisonous  to  the  system.  The 
local  option  law  that  could  be  passed  would  be  one  provicling  against 
these  adulterations.  Now,  sir,  I  cannot  see  why  there  should  be  any 
opposition  to  this  Court  traveling.  There  can  be  no  good  reason  urged 
agBinst  it.  On  the  contrary  all  the  argument  is  in  favor  of  it  And  I 
would  vote  for  a  term  somewhere  in  the  northern  part  of  the  State,  if 
the  people  wanted  it.  It  is  no  disadvantage  to  the  Judges  to  travel.  On 
the  contrary  it  is  a  benefit.  I  can  see  no  earthly  reason  why  this  matter 
should  not  be  left  to  the  discretion  of  the  Legislaturs. 

BEMABKS  OF  MB.  VEST. 

Mb.  west.  Mr.  Chairman:  This  amendment  does  not  attempt  to 
infringe  upon  the  rights  of  any  portion  of  the  people  of  this  State.  We 
do  not  seek  to  deprive  the  people  of  any  portion  of  this  State  of  their 
rights  under  the  Constitution,  but  we  do  ask  the  serious  consideration 
of  this  committee  to  this  fact:  that  in  arbitrarily  placing  in  the  Consti- 
tution a  bar  against  the  Legislature  prov^ing  for  sittings  of  the 
Supreme  Court  in  future,  would  be  unwise  ana  impolitic  in  the  extreme. 
Therefore,  I  hope  this  committee  will  not  'be  guilty  of  the  foolish  act  of 

g lacing  in  the  Constitution  an  inflexible  rule  that  the  sessions  of  the 
upreme  Court  shall  be  always  held  at  the  City  of  Sacramento,  Now, 
it  IS  well  known,  sir,  that  the  increase  in  wealth,  the  increase  in  popula- 
tion, and  consequent  increase  of  the  business  of  the  southern  part  of  the 
State,  makes  it  necessary  that  sessions  of  the  Supreme  Court  should  be 
held  in  Los  Angeles,  It  has  been. said  by  those  who  are  opposed  to  it 
that  it  would  cost  a  great  deal  of  money;  that  it  is  an  unnecessary 
expense,  I  have  hero  an  item  from  the  Record  Union,  from  a  writer 
who  is  well  posted,  and  I  recommend  It  to  the  consideration  of  the 
gentleman  wlio  has  charged  that  an  increased  expense  of  twenty 
thousand  dollars  was  incurred  annually  by  moving  the  Court  to  Los 
Angeles,  The  writer  says  he  is  confident  the  cost  to  the  State  for  two 
sessions  of  the  Supreme  Court  in  Los  Angeles  will  not  amount  to  six 
thousand  dollai^  a  year,  and  the  cost  of  those  in  San  Francisco  will  not 
exceed  nine  thousand  dollars  a  year,  making  a  total  of  fifteen  thousand 
dollars  a  year  for  the  two  places.  The  total  expense  of  the  Court  in 
Los  Angeles  will  not  exceed  six  thousand  dollars  a  year,  as  certified  b^ 
the  Clerk  of  that  Court.  Now,  sir,  it  is  very  well  kuown  that  the  busi- 
ness of  titles,  and  other  business,  in  the  southern  part  of  the  State,  is 
very  unsettled,  and  has  been,  and  necessarily  will  be  for  some  time  to 
come.  This  unsettled  condition  has  grown  out  of  the  peculiar  land 
grant  system  adopted  in  that  part  of  the  State.  All  classes  of  citizens 
are  interested,  and  it  is  a  very  great  hardship  for  them  to  have  to  come 
so  far.  I  know  that  this  Convention  will  not  be  so  unjust  as  to  place  a 
barrier  in  the  Constitution,  and  make  it  impossible  for  the  Legislature  to 
provide  for  this  matter  in  future. 

BEMABKS  OF  MB.   HEBBINQTOII. 

Mb.  HERRINGTON,  Mr,  Chairman :  I  am  in  favor  of  the  report 
of  the  committee  myself,  but  I  am  also  In  favor  of  the  amendment  of 
the  gentleman  from  Los  Angeles,  General  Howard,  I  know  it  is  a  very 
great  convenience  to  our  people  to  have  the  Supreme  Court  in  San  Fran- 
cisco, The  difference  in  the  expense,  it  strikes  me,  cuts  a  very  little 
figure.  Suppose  it  does  cost  six  thousand  or  seven  thousand  dollars  a 
year  for  the  Court  to  sit  in  Los  Angeles,  I  undertake  to  say  that  the 
expense  for  traveling,  to  bring  these  eighty  cases  to  Sacramento  on 
appeal,  would  cost  a  great  deal  more  than  that  sum.  Every  attor- 
ney would  charge  one  hundred  dollars  more  fee  to  try  a  case  before  the 
Supreme  Court  in  Sacramento,  by  reason  of  the  loss  of  time  and  expenses 
of  traveling.  The  SCate  will  reap  just  as  much  advantage  as  it  would 
by  retaining  the  Supreme  Court  nere  in  Sacramento,  For  the  sake  of 
the  health  and  good  feelings  of  the  Court  they  ought  not  to  be  tied  up 
in  Sacramento.     Now,  sir,  gentlemen  have  spoken  about  a  flock  of  wild 

Seese  flying  over  Sacramento.  I  might  add  that  hardly  a  vulture  could 
y  over  the  City  of  Sacramento  without  dropping  dead  in  his  flight. 
Now,  I  submit  to  the  gentleman  from  Sacramento  if  there  is  any  person 
who  goes  away  from  this  place  without  more  or  less  "  sand  in  his  craw." 
We  live  upon  it,  we  drink  it  in. 

Mr.  TULLY.  Your  looks  indicate  that  you  come  from  a  very  healthy 
country.    [Laughter.] 
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Mb.  HERRIKGTON.  For  about  twenty-aeTen  days  I  have  been 
suffering  from  the  effects  of  this  retnarkable  climate. 

Me.  EDGERTON.    You  are  a  very  healthy  looking  ghost  even  now. 

Ma.  HEKRINQTON.  The  gentleman  clairas  that  this  is  one  of.the 
healthiest  cities  in  the  world.  If  you  will  go  out  to  the  "  city  of  graves," 
you  will  find  it  thickly  populated,  a  city  by  itself,  and  it  has  only  been 
growing  for  twenty-five  years.  Now,.!  do  submit  that  this  amendment 
ought  to  be  adopted.  Tbero  ought  to  be  discretionary  power  left  with 
the  Legislature  to  regulate  this  matter  as  exigencies  may  require. 

Mb.  BEER6TECHER.  Mr.  Chairman :  I  oGTer  an  amendment  to  the 
amendment,  to  read,  "  in  San  Francisco,  Los  Angeles,  and  such  other 
places  as  the  Legislature  may  provide." 

Mb.  HOWARD,  of  Los  Angeles.    I  accept  the  Amendment. 

BBUIBKS  OF  HB.  HALI. 

Mb.  HALE.  Mr.  Chairman:  I  hope  that  neither  of  these  amendment* 
will  prevail,  and  I  have  nothing  to  say  regarding  the  sanitary  condition 
of  Los  Angeles,  San  Francisco,  and  Sacramento.  It  forms  no  part  of 
the  consideration,  in  my  judgment,  that  should  enter  into  this  ques- 
tion. The  State  Capital  has  been  established  here  by  taw.  The 
Supreme  Court  is  one  of  the  most  important  functions  of  the  State  gov- 
ernment. I  challenge  any  gentleman  to  give  any  good  reason  for 
having  the  legislative  branch  of  the  government  at  the  capital,  which 
does  not  apply  with  equal  force  to  the  Judicial  department.  It  has  been 
discussed  here  as  being  a  question  of  convenience  to  the  Judges  them- 
selves, as  if  that  were  the  controlling  interest.  Certainly  it  may  be 
proper  to  consider  the  convenience  of  the  Judges  when  it  does  not 
militate  (^inst  the  value  of  the  public  service  in  which  they  are  con- 
cerned. This  is  the  Court  of  last  resort  for  the  Stale,  and  the  interest 
of  litigants  is  of  more  consequence,  and  entitled  to  far  more  considera- 
tion at  the  hands  of  this  committee,  when  passing  upon  this  queati<ui. 
than  the  mere  convenience  of  the  Judge*.  It  is  not  that  it  might  be 
more  pleasant  for  them  to  visit  Los  Angeles;  not  that  they  find  it  pleas- 
ant to  spend  a  portion  of  the  time  in  San  Francisco.  I  know  it  is  pleas- 
ant there.  I  always  spend  my  lime  with  great  delight  id  San  Francisco. 
I  can  well  understand  why  the  Judges  might  prefer  to  go  there  and 
spend  a  portion  of  their  time,  as  a  matter  of  personal  preference.  But, 
sir,  the  State  Capital  has,  in  the  wisdom  of  the  people,  or  a  majority  of 
them,  been  established  in  Sacramento,  and  the  arguments  I  make  do  not 
apply  to  the  City  of  Sacramento,  as  such,  but  to  the  capital  of  the 
State.  Why  should  the  Supreme  Court  sit  at  the  capital?  First, 
because  it  is  the  Court  of  last  reyrt  for  all  the  people  of  the  State.  It 
is  one  of  the  most  important  functions  of  the  government.  Nothing 
concerns  the  interests  of  Ae  people  of  the  State  at  large  more  than  a 
fair  and  efficient  discharge  of  the  duties  of  that  Court.  It  has  been  said 
here  that  the  convenience  of  litigants  is  of  importance.  In  my  judg- 
ment it  is  of  the  highest  moment — more  important  than  the  matier  of 
the  convenience  of  the  Judges.  The  litigants  do  not  have  to  come  here 
wtth  their  witnesses.  But  they  do  come  by  their  attorneys,  as  has  been 
remarked  here,  and  those  who  are  familiar  with  the  business  of  this 
Court  know  that  there  is  no  State  in  the  Union  in  which  so  large  a 
proportion  of  the  cases  argued  before  the  Supreme  Court  are  argued  by 
I  the  attorneys  who  tried  the  cases  in  the  Court  of  original  jurisdiction, 
as  in  the  State  of  California;  and  I  speak  advisedly  when  I  make  tbA 
assertion.  Now,  while  that  is  true,  this  other  fact  is  true  also,  that  the 
attorneys  of  the  State  can  avail  themselves  of  the  State  Library  for  the 
purpose  of  preparing  their  briefs.'  True,  in  all  the  principal  cities  of 
the  State  you  will  find  libraries — respectable  libraries — bUt  when  you 
wish  to  exhaust  a  question  of  law,  you  will  have  recourse  to  the  State 
Library,  which  is  selected  for  that  special  purpose.  That  is  of  the 
highest  importance.  I  know  in  San  Franci«co  there  are  divers  gentle- 
men there  who  have  books,  and  they  have  a  library  there;  but  it  is  not 
as  ample  as  the  State  Library.  I  am  not  particularly  sidvised  how  it 
may  be  in  Los  Angeles. 

Mb.  HOWARD.  The  Judges  have  found  a  very  good  working  library 
there. 

Mb.  hale.  I  am  not  prepared  to  deny  it.  I  can  well  understand 
that  there  may  be  a  good  working  library.  The  gentleman  himself  may 
have  a  very  good  working  library,  and  be  may  oe  perfectly  willing  to 
tender  the  use  of  it  to  the  Judges  of  the  Court,  and  to  the  attorneys. 
But  you  must  have  a  public  library.  You  must  have  it  of  necessity. 
Another  objection  I  have  is  this:  by  holding  a  session  at  Los  Angeles  it 
amounts  to  making  the  term  exclusively  for  cases  from  that  portion  of 
the  State.  When  the  Court  meets  in  San  Francisco,  few  other  cases  are 
tried  except  San  Francisco  cases,  or  cases  from  that  district.  And  the 
practical  effect  is  that  we  in  this  end  of  the  State  are  limited  to  the  two 
terms  a  year  which  are  held  in  Sacramento.  Instead  of  having  the  priv- 
ilege of  going  before  the  Supreme  Court  four  times  a  year,  the  people  are 
limited  to  two  terms  a  year.  Again,  it  is  a  bad  precedent.  When  you 
put  the  Supreme  Court  on  wheels  and  cart  it  over  the  State,  you  may  put 
every  other  department  of  the  State  government  on  wheels  for  the  same 
reason.  Let  us  have  a  Court  that  will  have  some  stability.  Let  us  have 
a  Supreme  Court  in  the  City  of  Sacramento. 

Mb.  SCHELL.    Mr.  Chairman:   Is  an  amendment  in  order  now T 

Thk  CHAIRMAN.    Yes,  sir;  send  it  up. 

Mb.  SCHELL.    I  desire  to  ofier  this  amendment. 

Tbb  SECRETARY  read: 

"Amend  the  section  by  inserting  after  the  word  '  State,'  the  following : 
'At  San  Francisco  and  Los  Angeles,  at  such  times  as  the  Legislature 
shall  provide.' " 

Mb.  SCHELL.  Mr.  Chairman :  I  desire  to  say  that  while  I  am  not 
opposed  to  holding  sessions  in  San  Francisco,  Los  Angeles,  and  Sacra- 
mento, I  am  opposed  to  giving  the  Legislature  power  to  locate  the  Court 
at  any  other  place.    That  is  the  object  of  this  amendment. 


BBMABIS  or  MB.  MCCILLCM. 

Mb.  McCALLUM.  Mr.  Chairman:  The  only  serious  objection  I  had 
to  any  portion  of  the  report  of  the  committee  has  been  fully  satisfied  by 
the  argument  of  the  Chairman.  That  was  in  reference  to  the  number 
of  Judges  of  the  Supreme  Court,  and  having  the  Court  sit  in  depart- 
ments. Now,  sir,  with  respect  to  the  pending  amendments,  I  submit 
that  neither  of  them  ought  to  be  adopted,  nor  should  the  language  (fT 
the  report  be  allowed  to  remain,  as  to  where  the  Court  ought  to  be  held. 
I  would  not  seriously  object  to  leaving  the  Constitution  and  laws  upon 
this  subject  as  they  are  to-day,  and  to  strike  out  this  sentence  about  the 
Supreme  Court  being  held  in  the  Capitol.  Let  that  language  be  stricken 
out,  and  the  entire  matter  left  to  stand  as  it  is  to-day.  The  present  law 
will  then  stand  until  repealed.  If  I  had  to  vote  now  as  a  legislator 
upon  the  proposition  of  having  the  Court  in  Los  Angeles  and  San  -Fntn- 
cisco,  I  would  vote  no  on  that  proposition.  But  as  a  member  of  a  Con- 
stitutional Convention  it  is  a  diSerent  thing.  Why  fix  a  place  in  the 
Constitution  where  the  Court  shall  be  held?  I  don't  see  that  we  should 
change  the  present  law.  If  it  is  fixed  in  the  Constitution  no  change  can 
ever  be  mad^without  an  amendment  to  the  Constitution.  If  we  le^e 
it  silent  the  Legislature  can  make  such  changes  as  they  deem  neceaaarjr. 
But  to  name  two  cities  of  the  State  and  place  them  in  the  Constitution, 
is  a  different  thing.  The  City  of  San  Francisco,  of  course,  is  the  great 
metropolis  of  the  State,  while  the  City  of  Loa  Angles  is  the  fourth  city, 
I  believe,  though  a  growing  city. 

Mb.  AYERS.  The  second  city.  Oakland  is  only  a  portion  of  San 
Francisco. 

Mb.  McCAliLCM.  Oakland  is  a  city  with  forty-five  thousand  inhab- 
itants, while  Los  Angeles,  I  suppose,  has  about  fifteen  thousand. 

Mr.  AYERS.     Seventeen  thousand. 

Mb.  McCALLCM.  About  one  third  the  sixe  of  Oakland.  As  to  the 
future  city  of  the  southern  portion  of  the  State,  no  man  can  tell  whether 
Los  Angeles  is  going  to  be  the  principal  city  or  some  other  place,  and  to 
name  any  one  place  in  the  Constitution  is  entirely  wrong.  Now,  I  sup- 
pose there  are  some  reasons  in  fisvor  of  having  sessions  there  that  don't 
exist  in  other  places  outside  of  Sacramento.  But  I  am  opposed  to  nam- 
ing either  San  Francisco  or  Los  Angeles  in  the  Constitution.  If  the 
gentlemen  desire  to  say  anything  upon  the  subject,  the  proper  amend- 
ment would  be  to  toy  that  the  Supreme  Court  shall  be  held  in  the  cap- 
ital of  the  State,  and  at  such  other  places  (not  naming  them)  as  the 
Legislature  may  direct.  In  some  States  they  have  Supreme  Court  in 
every  county  in  the  State.  It  is  so  in  New  Hampshire,  and  others.  1 
submit  that  the  people  ought  to  be  left  to  do  as  they  see  fit  in  these  mat- 
ters, and  therefore  I  am  in  favor  of  striking  out  this  sentence  from  the 
report.  Who  knows  but  that  in  ten  years  the  capital  of  this  State  may 
be  removed.  Some  gentleinMl  say  it  ought  to  be  moved  to  San  Joae; 
some  to  Oakland.  It  is  certainly  probable,  and  yet  -we  would  haTe  a 
clause  in  the  Constitution  declaring  that  the  Supreme  Court  shall  be 
held  in  the  places  named.  Of  course  I  am  not  advocating  removal,  but 
the  question  is  one  to  be  considered.  Suppose  the  Constitution  named 
San  Francisco  as  one  of  the  places,  and  the  capital  should  be  moved  to 
Oakland,  right  across  the  bay,  only  six  or  seven  miles;  there  would  be 
no  utility  in  having  the  Court  set  in  San  Francisco. 

Mb.  AYERS.  I  will  say  that  I  had  such  an  amendment  written  out: 
"Strike  out  all  after  the  word  'Justice'  in  line  thirty-six,  to  the  word 
'State'  in  line  thirty-seven." 

BEMABKg  OP  MB.  SBArTKB. 

Mb.  8HAFTER.  Mr.  Chairman :  There  is  nobody  of  any  experience 
in  such  matters  but  must  be  aware  of  the  disastrous  consequences  which 
follow,  where  the  location  of  the  offices  of  government  are  left  open  by 
the  Constitution.  All  States  have  their  contests  over  the  location  of  the 
cyital.  All  cities  have  had  their  contests  over  the  location  of  the  county 
seat.  These  contests  are  always  productive  of  evil.  There  was  a  bitter 
contest  between  Vallejo  and  Fairfield  in  Solano  County.  Vallejo,  San 
Jos^,  and  Benicia  have  been  capitals  of  this  State,  and  a  dozen  other 
places  covet  it.  Oakland  still  keeps  alive  the  idea  that  she  ought  to  be 
the  capital.  Now,  all  these  oontests  ought  to  be  avoided.  It  seeme  to 
me  that  the  place  for  the  sessions  of  the  Supreme  Court  ought  to  be  fixed 
by  the  Constitution.  It  is  said  that  in  different  States  the  Supreme 
Court  meets  in  different  places.  In  Connecticut  they  have  two  capitals. 
Rhode  Island  has  two  capitals.  There  is  no  building  in  San  Francisco 
suitable  for  a  Supreme  Court,  unless  it  is  the  City  Hall.  But  I  am  con- 
tent with  Sacramento.  The  gentleman  from  Los  Angeles  rather  aston- 
ishes me.  He  seems  to  intimate  that  there  is  an  intimate  connection 
or  analogy  between  the  decisions  of  the  Supreme  Court  and  the  quality 
of  their  wine. 

Mr.  HOWARD.  If  the  gentleman  will  come  down  there  we  will 
explain  it  to  him.    [Laughter.] 

Mb.  SH  AFTER.  A  man  cannot  administer  justice  well  when  full  of 
wine,  and  I  never  get  full.  "  Wine  is  a  mocker,  strong  drink  is  raging," 
and  doesn't  have  a  good  effect  upon  the  administration  of  justice,  'fiie 
question  to  consider  here  is :  Which  is  the  best  place  for  the  Supreme 
Court  to  sit?  Which  is  the  most  convenient  for  the  people  of  the  whole 
State?  Where  can  the  Court  sit  to  the  best  advantage?  Everybody 
knows  we  have  an  excellent  library  here  containing  books  hundreds  of 
years  old.  I  do  not  believe  Los  Angeles  wants  to  pay  out  fortv  thousand 
dollars  for  a  library.  They  have  private  libraries  in  San  Francisco  that 
cost  twenty  thousand  dollars.  I  prefer  to  hare  the  Supreme  Court  at 
the  capital.  That  is  where  it  belongs,  and  nowhere  else.  There  is  no 
saving  in  cxiiense,  for  it  simply  takes  it  off  one  set  of  shoulders  and  puts 
it  on  to  another.  The  cost  of  sending  the  Supreme  Court  down  there  is 
greater  than  the  expenses  of  the  lawyers  to  come  here.  The  lawyers  of 
Los  Angeles  do  most  of  the  business  of  the  entire  district.  If  Santa  Bar- 
bara were  obliged  to  come  here,  she  would  not  sepd  her  business  down 
to  Los  Angeles.    I  do  not  want  to  impair  the  business  of  Mr.  Edgerton, 
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who  resides  here,  or  the  business  of  General  Howard,  who  resides  in  Los 
Angeles.  That  has  nothing  to  do  with  the  matter.  I  insist  that  this 
thing  ought  to  be  settled  in  the  Constitution,  and  settled  in  one  place, 
and  that  place  the  capital  of  the  State  ;  and  I  don't  know  but  we  ought 
to  have  a  constitutional  provision  making  this  the  capital,  because  we 
have  from  three  to  five  millions  of  dollars  invested  here.  Here  is  where 
the  Supreme  Court  ought  to  be,  here  where  the  archives  of  the  State, 
and  all  the  other  departments  of  government  and  the  State  Library 
are.  The  .Judges  are  elected  to  tend  to  their  business.  They  want  to  lie 
put  down  in  one  place  and  made  to  attend  to  their  business.  Now,  there 
IS  no  such  thing  as  having  one  section  of  the  Court  in  one  place  and 
another  in  another. 

BKMARKS  or  MR.  BKOWN. 

Mr.  BRbWN.  Mr.  Chairman :  I  am  convinced  that  there  is  nothing 
we  can  do  but  what  will  be  attended  with  some  evil.  That  is,  I  think, 
a  principle  we  are  all  bound  to  admit<to  be  true.  Kow,  I  am  convinced 
that  it  is  improper  to  have  anything  in  the  Constitution  which  would 
require  an  impossibility.  It  sounds  very  foolish  to  say,  in  the  Constitu- 
tion, that  the  Supreme  Court  shall  be  in  Sacramento,  or  in  San  Fran- 
cisco, or  in  Los  Angeles.  Gentlemen,  of  course,  have  their  preferences 
in  regard  to  localities.  But  we  must  recollect  the  various  contingencies 
which  happen  to  different  cities.  We  know  that  earthquakes  have 
shaken  San  Francisco  from  center  to  circumference,  and  that  other  cities 
where  earthquakes  are  frequent,  have  been  leveled  to  the  ground.  Sup- 
pose, an  earthquake  should  destroy  that  city,  how  would  we  comply  with 
the  requirements  of  the  Constitution  ?  ISoir,  I  barely  speak  of  this  to 
illustrate  the  fact  of  the  impropriety  of  determining  upon  anyone  place, 
and  fixing  that  place  permanently  in  the  Constitution,  either  San  Fran- 
cisco, Sacramento,  or  Los  Angeles.  Many  of  us  have  been  here  when 
this  place  was  flooded;  when  it  was  impossible  to  sit  here  and  do  any 
kind  of  business  whatever.  I  was  here  at  one  time  when  the  waters 
broke  through  the  levee,  and  I  never  saw  greater  excitement  in  my  life, 
because  they  expected  another  tremendous  flood  to  burst  in  upon  the 
city.  Now,  these  are  contingencies  that  may  arise  again,  as  they  have 
in  the  past.  In  view  of  these  facts,  why  should  a  deliberative  body  say 
that,  no  matter  what  contingencies  may  arise,  Sacramento  shall,  M  the 
seat  of  the  Supreme  Court.  The  Supreme  Court  shall  sit  here  and  no 
place  else.  I  think  this  is  one  of  the  cases  where  discretion  should  be 
left  with  the  Legislature.  We  should  not  arbitrarily  say  that  the  Court 
shall  sit  in  Sacramento,  or  Sao  Francisco,  or  Los  Angeles,  because  con- 
tingencies may  arise  which  will  render  it  impossible  for  the  Court  to  sit 
in  one  or  another  of  these  places.  I  therefore  hope  there  will  be  no 
place  designated. 

Ha.  ESGERTON.  Don't  you  know  the  entire  bar  of  Tulare  County 
are  in  favor  of  fixing  it  permanently  at  Sacramento? 

Mr.  brown.  They  prefer  San  Francisco,  because  it  is  a  healthier 
place. 

Ma.  EDGERTON.  The  entire  bar  of  your  county  prefer  to  have  the 
Supreme  Court  fixed  permanently  at  the  capital  of  the  State.-' 

Mb.  brown.  I  kflow  nothine  about  the  particular  desires  of  any- 
body, but  I  know  what  the  general  impression  is.  I  say  that  the  Con- 
stitution should  be  silent  upon  the  q^uestion,  for  there  may  be  ten  thousand 
contingencies  which  will  make  it  impossible  to  carry  out  the  provision. 

REMABXa   OP   MR.   FREEMAN. 

Mb.  CHAIRMAN.  I  hope  this  Convention  will  fix  the  place  for  the 
sessions  of  the  Supreme  Court.  I  should  hope  so,  even  though  they  did 
not  fix  it  at  this  place.  It  is  one  of  the  departments  and  should  have 
one  place  of  action,  in  the  presence  of  its  reoords  and  in  the  midst  of 
its  books.  It  is  not  so  material  that  the  interest  and  convenience  of  the 
lawyers  should  be  subserved  as  it  is  that  the  Court  should  be  established 
in  a  permanent  form.  A  Supreme  Court  on  wheels  is  not  the  proper 
way  for  a  Supreme  Court  to  exist.  The  only  instance  which  has  been 
mentioned  in  this  debate  thus  far  where  it  has  been  done,  is  in  the  State 
of  Missouri^  As  provided  by  the  Constitution  of  eighteen  hundred  and 
sixty-five,  in  that  State,  there  were  four  sessions  in  four  districts.  No 
doubt  realizing  their  error,  in  eighteen  hundred  and  seventy-five  they 
fixed  it  in  their  Constitution,  and  said  that  the  Supreme  Court  should 
be  held  fA  the  capital.  I  do  not  now  undertake  to  discuss  the  question 
whether  the  capital  is  the  proper  ]>lace  for  it  or  not,  but  I  think  it  is. 
It  stands  to  reason  that  it  is.  I  think  so  long  as  you  have  this  capital 
it  is  the  place  for  State  officers.  As  long  as  it  is  a  good  enough  place  for 
the  Governor  to  stay  the  year  round, and  for  other  State  officers  to  stay; 
so  long  as  it  is  good  enough  place  for  both  houses  of  the  Legislature  to 
meet,  it  is  sufficiently  good  and  sufficiently  healthy  for  the  Supreme 
Court.  None  of  them  have  ever  died  since  I  have  known  that  august 
tribunal.  Now,  the  first  evil  consequence  which  has  arisen  from  having 
{his  Court  on  wheels,  is  the  necessary  delay  in  the  administration  of 
juatioe.  I  believe  the  idea  of  the  people  of  the  State  is  that  the  Courts 
should  be,  as  nearly  as  possible,  in  perpetual  session.  That  the  old  idea 
of  terms  should  be,  as  far  as  possiiile,  abolished.  Formerly  we  had  in 
this  State  four  terms  of  the  Supreme  Court,  and  if  a  person  should  have 
a  case  taken  up  from  an  appellate  Court,  he  could  have  a  reasonable 
expectation  of  having  it  heard  in  three  months.  Now,  we  have  the 
Court  so  divided  that  the  terms  are  six  months  apart  in  each  place,  so 
that  a  litigant,  no  matter  in  what  district  he  may  reside,  can  only  expect 
to  get  a  decision  in  six  months.  I  say  these  delays  in  the  administra- 
tion of  justice  are  gross  evils  which  should  not  be  allowed.  This  Court 
is  to  be  larger  than  the  old  Court.  It  is  to  sit  in  two  sections.  Each 
section  is  to  be  under  the  direction  and  control  of  the  Chief  Justice.  I 
cannot  see  how  he  can  act  unless  the  Court  is  kept  together  in  one  place. 
Neither  can  the  convenience  of  lawyers  be  subserved  by  the  Court  meet- 
ing away  from  the  proper  libraries.  In  San  Francisco,  by  the  removal 
of  a  portion  of  the  library  which  belongs  to  the  Judges,  they  have  a 
library.    But  the  attorpeya  going  there  have  no  library,  though  at  pres- 


ent, I  believe,  they  are  allowed  to  consult  the  law  library.  But  it  is  not 
like  a  public  library ;  it  belongs  to  an  association,  and  it  is  only  through 
courtesy  that  they  are  permitted  to  do  so.  In  Los  Angeles  there  is 
neither  a  public  library  for  the  attorneys  nor  for  the  Judges.  I  am 
opposed  to  saying  that  the  Court  shall  be  held  in  these  three  pla«s,  (or 
the  two  cities  will  throw  the  entire  burden  upon  the  State.  We  shall 
have  to  provide  law  libraries;  we  shall  have  to  keep  Clerks  in  each 
place;  we  shall  have  to  rent  buildings;  and  the  result  will  be  that  the 
expenses  of  the  Court  will  be  at  least  double  what  they  were  before. 
Nor  do  I  think  the  Court  has  been  as  efficient  since  it  has  been  travel- 
ing about  as  before.  For  my  part  I  know  I  have  heard  more  complaints 
atnut  the  manner  in  which  business  is  done  than  I  ever  heard  before ; 
more  complaint  about  cases  being  disposed  of  in  an  unsatisfactory  man- 
ner— not  that  mere  complaint  whicti  arises  from  men  having  cases 
decided  against  them,  but  of  cases  that  were  decided  in  such  a  way  that 
you  could  not  tell  how  they  were  decided,  nor  upon  what  the  decisions 
were  based.  In  other  words,  the  business  of  that  Court  has  not  been 
half  done. 

BEHABKS  OP  MR.  BARBOUB. 

Mb.  BARBOUR.  Mr.  Chairman:  I  see  no  objections  to  lengthening 
the  sessions  of  the  Supreme  Court.  I  do  see  serious  objections  to  fixing 
in  the  Constitution  any  place  as  the  place  of  holding  the  sessions.  I 
think  that  the  amendment  suggested  by  the  gentleman  from  Alameda 
would  obviate  the  difficulty,  striking  out  the  clause  which  says  that  the 
sessions  shall  beheld  at  the  capital  of  (he  State.  I  think  a  proviso 
similar  to  that  in  the  Constitution  of  Illinois,  that  the  State  be  divided 
into  districts,  so  that  each  district  can  have  a  session  of  the  Supreme 
Court  once  a  year,  would  be  good.  Leave  the  Legislature  to  prescribe 
the  manner  and  place.  I  have  no  part  in  the  local  considerations  urged 
by  the  difl°erent  geutlemefi,  which  seem  to  me  to  be  very  small  argu- 
ments to  urge  before  a  Constitutional  Convention,  regarding  the  benefits 
which  one  or  another  locality  derives  from  the  presence  of  the  Supreme 
Codrt.  There  is  nothing  in  the  character  of  the  business  done  by  the 
Supreme  Court  which  wilt  give  any  particular  advantage  to  any  locality. 
In  ancient  times  the  Court  used  to  move  around  and  try  people's  cases. 
Now,  the  southern  part  of  the  State  is  difierently  situated  from  other 
portions  of  the  State.'  It  has  grown  to  be  a  sort  of  an  empire  within 
itself.  It  has  some  peculiar  features  diflerent  from  the  balance  of  the 
State.  We  are  entitled  to  consider  the  peculiar  topographical  features  of 
any  locality.  If  the  State  were  a  compact  State,  striking  out  equally  in 
every  direction,  there  would  be  no  objection  in  locating  the  Court  in  the 
center  of  the  State  and  leaving  it  there.  But  California  is  peculiarly 
situated.  It  is  nearly  one  thousand  miles  long — several  times  its  width. 
There  would  be  no  more  proper  arrangement  than  to  cut  the  State 
in  sections  for  the  purpose  of  allowing  Court  to  be  held  in  the  dif- 
ferent districts.  The  State  of  Illinois  resembles  somewhat  the  State  of 
California,  being  longer  than  it  is  wide.  The  State  of  Illinois  has 
maintained  for  a  long  time  three  different  places  where  the  Supreme 
Court  is  held.  They  require  that  a  term  of  Court  shall  be  held  in 
each  of  these  divisions  once  every  year.  I  think  it  is  exactly  what 
the  State  of  California  ought  to  do.  With  about  three  divisions  we 
could  get  alon^  very  well.  One  place  in  San  Francisco,  which  is  the 
great  commercial  center,  and  another  place,  Los  Angeles,  which  is  the 
center  of  a  great  community  composed  of  agriculturists.  That  is  the 
natural  and  proper  arrangement  of  the  thing,  and  I  see  no  objections  to 
giving  the  people  of  the  various  sections  of  the  country  a  chance  to  see 
and  know  the  Supreme  Court,  and  what  sort  of  men  they  are.  I  believe 
it  gives  increased  respect  for  the  Court.  Sacramento  is  not  well  situated. 
The  gentleman  speaks  of  the  advantages  of  Sacramento.  Why,  there  is 
one  disadvantage  that  is  sufficient  to  condemn  it,  and  that  is  the  ten- 
dency to  make  men  dissipated.  I  have  heard  that  wine  is  a  mocker  and 
strong  drink  raging,  but  men  will  put  it  into  their  mouths,  and  I  would 
like  to  know  what  sort  of  a  Supreme  Court  can  exist  and  do  business 
upon  the  water  we  find  in  Sacramento?  It  is  enough  to  drive  men  to 
intoxication.  And  they  don't  even  get  good  whisky.  If  we  could  get 
good  whisky,  I  would  be  willine  to  be  more  lenient  to  Sacramento,  and 
concede  something  to  her;  but  they  have  the  most  villainous  whisky  of 
any  city  I  have  ever  had  occasion  to  be  in.  I  am  disposed  to  stand  up 
for  San  Francisco  in  this  mattor. 

Mb.  EDGERTON.  I  wish  to  ask  you  a  question.  Do  you  know  that 
the  Bar  Association  of  San  Francisco  held  a  meeting  upon  this  subject, 
and  unanimously  resolved  in  favor  of  having  the  Court  permanently 
located  in  Sacramento? 

Mb.  BARBOUR.    I  did  not  know  it. 

Mb.  WILSON.    Such  is  the  fact. 

Mr.  BARBOUR.  I  will  take  the  chances,  and  speak  for  the  people 
who  don't  belong  to  the  Bar  Association.  It  constitutos  three  or  four 
times  as  many  lawyera  as  the  Bar  Association. 

Mb.  TULLY.  Mr.  Chairman ;  I  have  conversed  with  many  lawyers 
of  prominence,  distinguished  men,  and  outside  of  the  gentlemen  from 
Los  Angeles,  they  all  seem  to  be  in  favor  of  a  permanent  Supreme  Court. 
It  ought  to  be  located  somewhere,  and  I  think  it  is  very  proper  to  locate 
it  at  the  capital.  I  claim  that  the  leading  attorneys  of  the  Stato  are  bet- 
ter judges  of  what  their  clients  want  than  they  are  themselves.  The 
gentlemen  can  take  that  and  make  the  most  of  it.  We  find  a  vast 
majority  of  the  members  of  the  bar  of  this  Stete — distinguished  men, 
outside  of  LosAngeles — who  are  in  favor  of  a  permanent  Supreme  Court. 
I  have  had  occasion  to  vote  with  my  distinguished  friend,  General  How- 
ard, on  previous  occasions,  and  I  regret  that  I  cannot  go  with  him  now. 
Let  us  say  that  the  Supreme  Court  shall  be  held  at  the  capital  of  the 
State,  or  such  other  place  as  the  Legislature  may  direct.  I  think  that  is 
right.  Now,  my  friend  Judge  Barbour  seems  to  have  a  spite  at  the 
people  of  Sacramento,  because  the  whisky  and  water  are  bad.  [Laugh- 
ter.] I  have  found  them  very  good  people  here.  I  don't  know  what 
kind  of  people  they  have  in  Los  Angeles. 
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Mr.  AYERS.    Very  nice  people.    [Laughter.] 

Mb.  TULLY.  I  will  take  your  word  Tor  it.  Now,  my  colleague, 
Senator  Herrington,  he  speaks  of  this  as  being  a  very  unhealthy  place; 
he  speaks  of  the  extensive  graveyards,  and  of  men  dying  here,  ajid 
villines  Sacramento  to  an  extent  which  I  think  is  not  warranted.  I 
think  I  can  account  for  that.  The  gentleman  has  made  some  effort  to 
got  into  eood  society  here,  and  has  heen  Inrred  out,  because  I  know  the 
people  oT  Sacramento  are  a  very  kindly  people,  as  I  have  found  out, 
especially  the  ladies.  I  think  what  hurts  my  colleague,  is  the  fact  that 
the  ladies  of  Sacramento  have  failed  to  appreciate  him,  and  notice  him. 
He  has  been  left  off  the  invitation  list  to  some  church  festival,  or  some- 
thing of  that  kind,  and  I  enter  my  protest  against  charges  of  that  kind. 
Seriously  speaking,  the  people  of  Sacramento  deserve  a  great  deal  of 
credit  for  their  unbounded  enterprise.  They  have  pulled  against  fire 
and  flood  and  came  out  victorious,  and  I  for  one  do  not  propose  to  take 
the  State  Capital  away  from  them.  I  don't  think  there  is  any  danger 
of  that  being  accomplished. 

BEHABKS  Oy  MB.  OVBRTON. 

Me.  OVERTON.  Mr.  Chairman :  I  am  not  here  to  defend  the  inter- 
est of  Sacramento,  or  speak  about  it  in  any  respect;  neither  am  I  here 
to  defend  the  interest  of  San  Francisco;  but  I  am  here  for  the  purpose 
of  favoring  the  interests  of  my  constituency,  and  to  speak  what  I  believe 
to  be  in  the  interest  of  the  people  of  the  State.  While  I  would  like  to 
accommodate  my  friends  from  Los  Angeles,  and  my  friends  from  San 
Francisco,  we  have  started  out  here  with  a  gfeat  cry  of  economy.  We 
have  attempted  to  inculcate  it  throughout  California.  We  have  cut 
down  the  State  officials,  and  in  various  ways  tried  to  practice  and  preach 
economy.  Now,  sir,  I  think  those  members  who  have  been  in  favor  of 
economy  had  better  come  back  to  the  starting  point.  The  tazpayens  of 
California  have  provided  a  Supreme  Court  and  Court-rooms,  with  a  good 
library,  and  I  do  not  believe  it  is  in  the  interest  of  the  taxpayers  to  put 
the  Supreme  Court  oa  wheels,  and  pay  fifteen  thousand  dollars  extra^u 
illustrated  by  one  gentleman.  I  do  not  consider  it  in  the  interest  of  my 
constituency  to  pay  this  extra  fifteen  thousand  dollars.  I  do  not  think  the 
interest  of  the  lawyers  ought  to  be  considered  so  much  as  the  interest  of 
the  taxpayers,  and  I  think  it  is  unjust  to  the  people  of  this  State  to  tax 
them  with  this  extra  fifteen  thousand  dollars  to  put  the  Supreme  Court 
on  wheels  and  cart  it  round  over  the  State.  I  think  the  Supreme  Court 
ought  to  be  located  aitd  settled  at  the  State  Capital. 

BKUARIS   OF   MR.    BLACKMIB. 

Mb.  BLACKMER.  Mr.  Chairman:  I  do  not  profess  to  be  able  to 
argue  this  question  from  a  legal  standpoint.  I  believe,  with  my  friend 
General  Howard,  as  far  as  the  Court  being  held  at  different  places  is 
concerned.  I  have  nothing  to  say  against  the  interests  of  Sacramento, 
or  the  health  of  the  place,  or  anything  else.  I  havn't  tasted  the  whisky, 
but  I  know  something  about  the  water.  I  have  never  been  able  to  drink 
it  without  chewing  it  Now,  sir,  I  should  be  inclined  to  support  the 
amendment  of  the  gentlemen  from  Los  Angeles,  if  I  did  not  believe  it 
would  be  better  for  the  Constitution  to  be  silent  upon  the  subject.  I  do 
not  believe  it  is  wise  for  us  to  fix  such  a  rule  in  this  Constitution  that  no 
matter  what  exigencies  may  arise  in  the  future  it  will  be  impossible  for 
the  Legislature  to  change  it.  I  can  see  no  injustice  to  anybody  in  having 
the  Supreme  Court  meet  in  different  places.  It  is  said  here  that  the 
rights  of  the  litigants  ought  to  be  respected,  and  that  was  used  as  an 
argument  for  keeping  the  Court  in  Sacramento.  Now,  sir,  I  know  that 
in  the  southern  part  of  this  State  there  are  great  interests  and  questions 
which  are  peculiar  to  this  State.  They  have  been  spoken  of  here  before. 
That  is  the  matter  of  land  titles.  Now,  sir,  I  knew  of  many  litigants  in 
that  portion  of  the  State  who  refrained  from  sending  cases  to  the  Supreme 
Court  on  account  of  the  great  expense  and  difficulties  attending  the 
bringing  of  them  here.  And  it  is  no  argument  to  say  that  there  are  not 
many  instances  of  that  kind.  Now,  sir,  I  would  be  willing  to  leave  this 
matter  to  the  Legislature.  This  Slate  has  already  taken  the  initiative 
in  experimenting  in  the  matter.  It  has  not  been  tried  sufficiently  yet  to 
determine  fully  how  it  will  work.  If  it  turns  out  to  be  wrong,  after 
having  been  fully  tried,  the  people,  through  their  representatives,  can 
change  it.  If  the  system  gives  satisfaction  it  can  be  continued.  But 
suppose  some  other  place,  in  future,  should  loom  up  by  some  unexpected 
influx  of  population  and  business,  in  some  extreme  portion  of  the  State 
now  unoccupied,  and  it  should  be  found  necessary  to  establish  a  branch 
Court  there,  you  could  not  do  it  on  account  of  this  provision  in  the  Con- 
stitution. I  am  opposed  to  it.  If  I  did  not  think,  by  the  temper  of  this 
Convention,  from  the  expressions  I  have  heard,  that  it  would  bo  the 
opinion  of  a  majority  that  this  clause  should  be  entirely  stricken  out,  I 
certainly  should  be  compelled  to  vote  for  the  amendment  of  the  gentle- 
man from  Los  Angeles,  because  I  feel  that  the  southern  portion  of  the 
State  has  rights  in  this  respect  which  ought  to  be  respected.  It  is  but 
just  that  they  should  be  considered.  I  do  not  believe  that  anybody  has 
been  wronged  by  reason  of  the  moving;  of  the  Court  to  Los  Angeles.  I 
.had  prepared,  before  the  gentleman  from  Alameda  suggested  it,  an 
amendment  to  strike  out  the  entire  phrase.  I  hope  that  will  be  done, 
and  the  matter  left  to  the  Legislature. 

TBE  PBEVIOUS  QCKSTION. 

Mb.  STEDM an.    Mr.  Chairman :  I  move  the  previous  question,  as  I 
believe  this  matter  has  been  sufficiently  discussed. 
Seconded  by  Messrs.  Howard,  Huestis,  Ayers,  and  Van  Dyke. 
Thi  CHAIRMAN.    The  question  is:  Shall  the  main  question  be  now 

Camed. 

The  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  Stanislaus,  Mr.  Schell. 

IjOSt. 


The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  Los  Angeles,  Mr.  Howard. 

Division  being  called  for,  the  comnlittee  divided,  and  the  amendment 
was  lost — ayes,  24;  noes,  not  counted. 

Tbe  CHAIRMAN.  The  queation  is  on  the  amendment  of  the  gentle- 
man from  Napa,  Mr.  Crouch. 

Lost. 

Mb.  waters.  Mr.  Chairman:  I  move  to  strike  out  the  whole  sen- 
tence, beginning  on  line  thirty-six,  "all  sessions  of  the  Court,  whether 
in  bank  or  in  department,  shall  be  held  at  the  capital  of  the  State." 

Tbe  CHAIRMAN.    The  question  is  on  tbe  motion  to  strike  out. 

BEMAEES   or    MB.    WATERS. 

Mr.  WATERS.  Mr.  Chairman:  I  make  this  motion  torstrike  out 
that  sentence,  because  I  do  not  believe  it  is  politic  to  stir  up  local  strife 
in  this  coming  election  to  ratify  or  reject  this  Constitution.  I  think  it  ia 
better  to  leave  the  matter  to  the  Legislature,  and  allow  them  to  fix  the 
sessions  of  the  Supreme  Court.  If  you  put  this  provision  in  the  Consti- 
tution, you  will  antagonize  a  J^reat  many  people  in  the  southern  portion 
of  the  Slate.  We  have  very  little  margin  to  go  on,  and  for  one,  I  should 
like  to  see  the  Constitution  ratified.  There  are  evils  that  ought  to  be 
corrected,  and  if  we  load  this  Constitution  down  here  by  taking  away 
these  privileges,  we  cannot  expect  it  to  be  adopted.  Would  not  the  people 
of  Sacramento  vote  solid  against  the  Constitution,  if  we  should  put  in 
a  provision  moving  the  Sta^  Capital  away  from  the  place?  Certainly. 
I  believe  if  you  should  take  the  termi  away  from  San  Francisco,  that  a 
great  many  people  there  woul<^vote  against  it  on  that  account.  There 
IS  a  local  pride  which  is  very  powerful  in  this  regard,  and  the  local  pride 
of  Los  Angeles  is  very  strong.  You  had  better  leave  this  to  the  L^is- 
latura. 

Ma.  ED6ERT0N.  If  I  understand  the  gentleman,  he  means  to 
impress  the  Convention  with  the  idea  that  if  this  clause  is  not  stricken 
out,  Los  Angeles  and  San  Bernardino  will  vote  against  the  Constitution. 
I  want  to  know  of  the  Los  Angeles  and  San  Bernardino  delegations  if 
they  mean  to  get  the  Supreme  Court  there  by  threatening  us? 

Mb.  waters.  The  gentleman  entirely  misunderstands  m^  motives. 
I  mean  to  say  that  it  is  impolitic  for  us  to  enter  into  local  legislation  in 
'the  Constitution. 

Mb.  EDGERTON.  This  is  not  local  legislation,  and  there  is  nothing 
in  the  section  which  necessarily  fixes  the  terms  of  the  Supreme  Court  iu 
Sacramento,  because  there  is  nothing  here  which  fixes  the  capital  at 
Sacramento.  We  only  provide  that  the  Supreme  Court  shall  be  held  at 
the  capital.  The  departments  of  government  should  all  be  together  at 
the  capital  of  the  State.  I  can  make  nothing  else  outof  the  gentleman's 
remarks,  but  to  threaten  this  Convention,  that  if  this  clause  is  not 
stricken  out,  Los  Angeles  and  San  Bernardino  will  vote  against  the  rati- 
fication of  the  Constitution.  Now,  if  these  gentlemen  came  here  for 
that  purpose,  they  had  better  go  home  again. 

*  BEMABES  OF  MB.  CAPLES. 

Mb.  CAPLES.  Mr.  Chairman :  It  seems  it  has  come  to  this,  thsit  we 
must  parcel  out  the  departments  of  the  State  government,  giving  some 
to  the  north,  some  to  tne  south,  some  to  the  east,  and  some  to  the  west, 
or  they  will  pull  our  house  down.  Now,  sir,  I  am  utterly  and  forever 
opposed  to  any  division  of  the  State  government,  or  of  the  Supreme 
Court  as  a  part  of  the  State  government.  The  Court  ought  to  be  at  the 
capital  of  the  State,  wherever  that  may  be.  If  you  want  to  move  the 
capital  of  the  State  to  the  bogs  around  the  bay,  why,  move  it  there,  and 
let  the  Supreme  Court  go  with  it.  But  let  the  State  government  be  an 
entirety.  Let  us  not  mutilate  it,  and  divide  it  up  among  the  several 
points  of  the  compass,  in  order  to  carry  through  the  Constitution  we  ar« 
about  to  frame.  If  it  depends  upon  such  results  as  this  to  secure  its  adop- 
tion, then  I  say  let  it  be  voted  down  and  buried  out  of  sight  forever. 

Now,  sir,  the  statement  has  been  made  that  this  city  is  subject  to 
floods.  I  have  been  informed  by  a  gentleman  who  is  posted,  that  this 
ground  upon  which  this  Capitol  is  Duilt  is  far  above  the  high  water 
mark,  and  gentlemen  need  not  trouble  themselves  on  that  account. 
Now,  let  us  see  how  this  policy  is  going  to  work.  If  we  give  them  a 
session  of  the  Supreme  Court  at  Los  Angeles,  Gilrov,  Marysville,  Chico, 
Red  Bluff,  Red  Dog,  and  Yuba  Dam  will  come  and  ask  for  a  session  of 
the  Supreme  Court,  and  I  see  no  reason  for  denying  it;  always  provided 
they  can  bring  a  lobby  here  to  the  Legislature  strong  enough  to  effect 
that  object.  And  it  is  proper  to  say  further,  that  if  you  leave  the  door 
open  by  leaving  the  Constitution  silent  upon  tbe  subject,  there  is  no 
telling  where  this  parceling  out  process  will  end.  It  has  been  asserted 
here  that  there  are  people  in  the  southern  part  of  the  State — a  great 
many  people — I  do  net  propose  to  deny  it,  I  admit  it,  but  claim  that 
there  are  people  in  the  northern  portion  of  the  Slate  too,  and  they  have 
equal  rights  and  claims  with  the  people  of  the  southern  portion  of  the 
State,  and  if  the  southern  portion  of  the  State  is  entitled  to  a  portion  of 
the  State  government,  I  would  like  to  know  by  what  rule  ^ou  are  going 
to  deny  the  privilege  to  the  people  of  the  northern  counties.  You  will 
recollect  that  for  the  first  ten  years  of  our  exist^Ce  as  a  State  we  had  the 
capital  here,  there,  and  everywhere,  and  finally  it  settled  down  here, 
upon  this  soil;  and  why?  Simply  because  tbe  common  sense  people  of 
the  State  settled  upon  this  as  the  most  eligible  site, and  when  gentlemen 
come  to  moving  it  away  from  here,  the  people  will  say,  hands  off,  for 
the  capital  is  located  in  the  center  of  the  State.  But,  sir,  it  is  not  as  an 
advocate  of  this  particular  place  that  I  am  speaking;  it  is  in  defense  of 
that  common-sense  policy  of  keeping  the  State  government  together, 
that  I  am  speaking.  They  are  parts  of  a  great  whole,  and  must  oe  kept 
together  in  order  to  render  efficient  service. 

THE  PBEVIOCS  QUESTIOK. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  do  not  rise  to 
discuss  this  question,  but  merely  to  move  the  previous  question. 


Digitized  by 


Google 


Jan.  9, 1879. 


OP  THE  CONSTITUTIONAL  CONVENTION. 


957. 


Seconded  by  Iiifessrs.  Ayers,  Wyatt,  Wilson,  and  White. 

Thk  CHAIRM.iK.  The  question  is :  Shall  the  main  question  be  now 
put? 

Carried. 

Tbk  chairman.    The  question  is  on  the  motion  to  strike  out. 

DivisioD  was  called  for,  and  the  motion  to  strike  out  prevailed  by  a 
vote  of  84  ayes  to  4i  noes. 

■LIOTION  AND  QUALIFICATIOH  Or  JUDOIS. 

Thk  CHAIRM AK.    The  Secretary  will  read.section  three. 

Mb.  shoemaker.    I  move  the  committee  rise. 

Lost. 

The  secretary  read: 

Sec.  3.  The  Chief  Justice  and  the  Associate  .Tustices  shall  be  elected 
by  the  qualified  electors  of  the  State  at  large,  at  the  general  State  elec- 
tions, at  the  times  and  places  that  State  officers  are  elected ;  and  the 
term  of  office  shall  be  twelve  years,  from  and  alter  the  first  Monday  of 
January  next  succeeding  their  election :  provided,  that  the  six  Associate 
Justices  elected  at  the  first  election  shall,  at  their  first  meeting,  so  classify 
themselves,  by  lot,  thalTtwo  of  them  shall  go  out  of  office  at  the  end  of 
four  years,  two  of  them  at  the  end  of  eight  years,  and  two  of  them  at 
the  end  of  twelve  years,  and  an  entry  of  such  classification  shall  be 
made  iu  the  minutes  of  the  Court  in  bank,  signed  by  them,  and  a  dupli- 
cate thereof  shall  be  filed  in  the  office  of  the  Secretary  of  State.  If  a 
vacancy  occur  in  the  office  of  a  Justice,  the  Governor  shall  appoint  a 
person  to  hold  the  office  until  the  election  and  qualification  of  a  Justice 
to  fill  the  vacancy,  which  election  shall  take  place  at  the  next  succeeding 
general  election,  and  the  Justice  so  elected  shall  hold  the  office  for  the 
remainder  of  the  unexpired  term.  The  first  election  of  the  Justices 
shall  be  at  the  first  general  election  after  the  adoption  and  ratification  of 
this  Constitution. 

Mk.  WILSON,  of  First  District.  Mr.  Chairman  :  I  move  that  the 
committee  rise,  report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  president.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  DepaKment,  have 
made  progress,  and  ask  leave  to  sit  again. 

ADJODBNMENT. 

Mb.  SHOEMAKER.    Mr.  President:  I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  and  five  minutes  p.  m.  the  Convention  stood 
adjourned  until  to-morrow  morning,  at  nine  oclock  and  thirty  minutes. 


ONE    HUNDRED   AND    FOURTH    DAY. 

Sacramento,  Thursday,  January  9th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Hall. 

Morse, 

Ayers, 

Harrison, 

Nason, 

Barbour, 

Harvey, 

Nelson, 

Barty, 

Heiskell, 

Neunaber, 

Barton, 

Herold, 

Noel, 

Beeistecher, 

Herrington, 

O'Donnell, 

Belcher, 

Hilbom, 

Ohleyer, 

Bell, 

Hitchcock, 

Overton, 

Biggs, 

Holmes, 

Prouty, 

Blackmer, 

•  Howard,ofLosAngeIes,  Pulliam, 

Boucher, 

Howard,  of  Mariposa, 

Reddy, 

Brown, 

Huestis, 

Reed, 

Burt, 

Hughey, 

Reynolds, 

Caples, 

Hunter, 

Rhodes, 

Casserly, 

Inman, 

Ringgold, 
Rolfc, 

Chapman, 
Condon, 

Johnson, 

Joyce, 

Schell, 

Cross, 

Kelley, 

Shafler, 

Crouch, 

Kleine, 

Shoemaker, 

Davis, 

Laine, 

Shurtleff, 

Dowling, 

Lampson, 

Smith,  of  Santa  Clara, 

Doyle, 

Larkm, 

Smith,of  4th  District, 

Dudley,  of  San  Joaquii 

1,  Larue, 

Smith,  of  San  Francisco, 

Dudley,  of  Solano, 

Lavigne, 

Soule, 

Dunlap, 

Lewis, 

Stedman, 

Eagon, 

Lindow, 

Steele, 

Edgerton, 

Mansfield, 

Stevenson, 

E»tey, 

Martin,  of  Santa  Cruz 

,  Stuart, 

Evey, 

McCallum, 

Sweasey, 

FarreU, 

McComas, 

Swenson, 

Filcher, 

McConuell, 

Swing, 

Finney, 

McCoy, 

Terry, 

Freeman, 

McFarland, 

Thompson, 

Freud, 

McNutt, 

Tinnin, 

Garvey, 

Miller, 

Townsend, 

Gonqan, 

Mills, 

Tully, 

Orace, 

Mofiat, 

Turner, 

Hsde, 

Moreland, 

Tuttle, 

Vacquerel, 

Van  Dyke, 

Walker,  of  Tuolumne, 

Water«, 

Webster, 

Barnes, 

Berry, 

Boggs, 

Campbell, 

Charles, 

Cowden, 

Dean, 

Estee, 


— — 

— 

Weller, 

Wilson,  of  Tehama, 

WeHin, 

Wilson,  of  Ist  District, 

West, 

Winans, 

Wickes, 

Wyatt, 

White, 

Jtr.  President. 

ABSENT. 

Fawcett, 

Martin,  of  Alameda, 

Glascock, 

Murphy, 

Graves, 

O'SulIivan, 

Gregg, 

Porter, 

Hager, 

Schomp, 
Van  Voorhies, 

Jones, 

Kenny, 

Walker,  of  Marin. 

Keyes, 

LEAVE  or  ABSENCE. 

two  days  was  granted  Messrs.  Schomp  and 


Leave  of  absence  for 

Walker,  of  Marin. 
Indefinite  leave  of  absence  was  granted  Mr.  Keyes. 

THE    JOCBNAL. 

Mb.  NOEL.    I  move  that  the  reading  of  the  Journal  be  dispensed 
with  and  the  same  approved. 
Carried. 

QUESTIONS  or  PBIVILKaK.       . 

Mb.  McFARLAND.  Mr.  President:  I  rise  to  a  question  of  privilege. 
I  find  in  the  Record-Union  of  this  morning,  in  the  report  of  the  pro- 
ceedings of  this  body,  in  regard  to  the  report  of  the  Committee  on  Reve- 
nue and  Taxation,  these  words:  "On  motion  of  Mr.  McFarland,  the 
tommittee  rose  and  reported  the  article  back  to  the  Convention  as 
amended,  with  the  recommendation  that  it  be  adopted."  Now,  it  is 
very  possible  that  the  Chairman  put  the  motion  in  that  form,  and  the 
report  of  the  reporter  may  be  correct ;  but  I  wish  to  say  that  the  motion 
I  mtended  to  make  was  simply  this:  that  the  committee  rise  and  inform 
'the  Convention  that  the  Committee  of  the  Whole  had  considei^d  all  the 
sections  of  that  report,  had  adopted  some  amendments,  and  reported  the 
same  back,  and  asked  to  bo  discharged  from  further  consideration  of 
the  report.  I  had  no  idea  of  moving  that  the  committee  recommend 
the  adoption  of  the  article,  because  there  are  only  one  or  two  sections  iu 
the  article  that  I  am  in  favor  of. 

The  PRESIDENT.  The  gentleman  moved  that  the  committee  rise 
and  report  back  the  article  to  the  Conventiea,  and  the  Chair  put  the 
question  in  the  usual  form,  recommending  the  adoption  of  the  report. 

Mb.  WYATT.  Mr.  President:  I  rise  to  a  question  of  privilege.  Is 
seems  to  me  that  I  was  in  error  the  other  day,  iu  making  a  statement 
as  to  the  amount  of  the  assessment  of  the  Almaden  mine,  in  Santa  Clara 
County.  The  information  which  I  had  iipon  that  subje<4  I  had  derived 
in  conversation,  in  the  last  three  or  four  months,  from  several  ^n- 
tlemen  from  Santa  Clara  County,  and  in  speaking  of  the  subject  the 
other  day,  this  conversation  happened  to  occur  to  my  mind.  From 
them  I  had  learned  that  the  mine  was  a8sessed~tn  that  county  at  about 
twenty-five  thousand  dollars.  That  seems,  from  the  letter  of  the  Asses- 
sor of  that  county,  to  be  an  error.  He  says  that  the  mine  is  assessed  at 
three  hundred  and  seven  thousand  and  some  hundred  dollars,  and  I 
now  make  this  statement  in  justice  to  the  Assessor  and  to  the  facts  of  the 
case. 

JCDICIAL  DEPABTMENT. 

Mb.  WILSON.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Judiciary  and  Judicial  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  chairman.  Section  three  is  before  the  committee.  The  Sec- 
retary wilj  read  it. 

SCPREMK  COOBT. 

The  SECRETARY  read: 

Sec  3.  The  Chief  Justice  and  the  Associate  Justices  shall  be  elected 
by  the  qualified  electors  of  the  State  at  large,  at  the  general  State  elec- 
tions, at  the  times  and  places  that  State  officers  are  elected;  and  the  term 
of  office  shall  be  twelve  years,  from  and  after  the  first  Monday  of  Jan- 
uary next  succeeding  their  election;  prmnded,  that  the  six  Associate 
Justices  elected  at  the  first  election  shall,  at  their  first  meeting,  so 
classify  themselves  by  lot,  that  two  of  them  shall  go  out  of  office  ai  the 
end  of  four  years,  two-  of  them  at  the  end  of  eight  years,  and  two  of 
them  at  the  end  of  twelve  years,  and  an  entry  of  such  classification 
shall  be  made  in  the  minutes  of  the  Court  in  bank,  signed  by  them,  and 
a  duplicate  thereof  shall  be  filed  in  the  office  of  the  Secretary  of  State. 
If  a  vacancy  occur  in  the  ofiice  of  a  Justice,  the  Governor  shall  appoint 
a  person  to  hold  the  office  until  the  election  and  qualification  of  a  Justice 
to  fill  the  vacancy,  which  election  shall  take  place  at  the  next  succeed- 
ing general  election,  and  the  Justice  so  elected  shall  hold  the  office  for 
the  remainder  of  the  unexpired  term.  The  first  election  of  the  Justices 
shall  be  at  the  first  general  election  after  the  adoption  and  ratification 
of  this  Constitution. 

Mr.  CROSS.    Mr.  Chairman  :  I  send  up  a  substitute  for  section  three. 

The  SECRETARY  read : 

"  Sec.  3.  The  Justices  of  the  Supreme  Court  shall  be  elected  by  the 
oualified  electors  of  the  State  at  large,  at  the  general  State  elections,  at 
the  times  and  placea  that  State  officers  are  elected ;  and  the  term  of  office 
shall  be  twelve  years,  from  and  after  the  first  Monday  of  January  next 
succeeding  their  election  j  provided,  that  two  Justices  shall  be  elected  at 
the  first  election  for  State  officers  after  the  adoption  of  this  Constitution, 
who  with  the  existing  Justices  of  the  Supreme  Court  shall  constitute 
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the  Supreme  Court  The  existing  Justices  of  the  Supreme  Court  shall 
classify  themselves  by  lot  into  two  classes,  so  that  two  of  them  shall  go 
out  of  office  at  the  end  of  four  years,  anj  three  ortheni  at  the  end  of 
eight  years,  and  an  entry  of  such  classification  shall  be  made  in  the 
minutes  of  the  Court,  aigned  by  them,  and  a  duplicate  thereof  shall  be 
filed  in  the  office  of  the  Secretary  of  Stat«.  If  a  vacancy  occur  in  the 
office  of  a  Justice,  the  Governor  shall  appoint  a  person  to  hoUl  the  office 
until  the  election  and  qualification  of  a  Justice  to  fill  the  vacancy, 
vrhich  election  shall  take  place  at  the  next  succeeding  general  election, 
and  the  Justice  so  elected  shall  hold'  the  office  for  the  remainder  of  the 
unexpired  term;  and  the  Chief  Justice  shall  be  chosen  by  the  Justices 
of  the  Supreme  Court,  from  among  their  number,  once  in  four  years,  or 
whenever  there  shall  be  a  vacancy  in  the  office  of  Chief  Justice." 

SCHARXS   OF   m.   CROSS. 

Mb.  cross.  Mr.  Chairman:  I  will  b«  very  brief.  I  will  state  that 
this  amendment  has  in  it  two  objects,  neither  of  which  will  in  any  way 
interfere  with  the  general  plan  of  the  report  or  conflict  with  the  general 
purposes  of  the  report  as  a  whole.  Now,  sir,  the  report  of  the  com- 
mittee contemplates  at  the  next  general  election  the  entire  wiping  out 
of  the  present  Supreme  Court,  and  bringing  into  that  body  seven  new 
men.  For  my  own  part  I  believe  that  it  is  not  desirable  that  at  any 
time  in  the  history  of  this  State  after  iU  organization  the  entire  Supreme 
Court  should  be  changed  at  one  time.  T  know,  sir,  that  there>are  m  this 
State  men  who  have  feelings  of  animosity  against  our  present  Supreme 
Court  or  against  the  members  of  it;  but,  sir,  it  seems  to  me  that  just  at 
this  time,  when  our  State  is  undergoing  so  many  radical  changes  that 
there  should  be  in  the  whole  State  one  body  which  is  not  to  be  changed 
too  suddenly,  and  that  body  sliould  be  the  Supreme  Court  of  tlie  State. 
So  far  as  I  am  concerned,  I  have  no  fault  to  find  with  the  present  mem- 
bers of  the  Supreme  Court.  I  do  not  know  that  we  are  certain  that  we 
should  better  the  Court  by  turning  out  the  present  five  members  and 
putting  in  others;  and  if  we  should  adopt  the  section  reported  by  the 
committee  on  the  first  day  of  January,  eighteen  hundred  and  eighty, 
we  would  be  very  likely  to  have  sitting  as  our  Supreme  Court  seven  men 
who  are  not  at  ail  familiar  with  the  business  of  the  Court.  My  observa- 
tion of  that  body  has  been  that  cases  are  argued  and  submitted.  Some- 
times the  decision  of  these  cases  require  a  great  deal  of  investigation. 
That  investigation  sometimes  lasts  weeks,  and  even  months,  in  order  to 
get  decisions  that  will  not  have  to  be  changed.  Now,  it  would  be 
natural  to  suppose  that  on  the  first  day  of  January,  eighteen  hundred 
and  eighty,  there  will  be  a  large  amount  of  unfinished  ousiness  in  the 
Supreme  Court, and  if  thefe  be  such  business  in  the  Supreme  Court  at 
that  time  then  every  case  must  be  reargued  and  resubmitted.  The 
work  of  the  Supreme  Court  would  have  to  be  done  over  again. 

Now,  sir,  another  matter  is  the  matter  of  choosins  the  Chief  Justice 
of  the  Supreme  Court.  This  report  looks  to  the  election  of  a  Chief 
Justice  of  the  Supreme  Court  ooce  in  twelve  years.  The  result  will  be 
this;  that  on  the  first  of  January,  eighteen  hundred  and  eighty,  the 
people  of  this  State  will  elect  a  Chief  Justice,  and  that  man  will 
be  Chief  Justice  of  the  Slate  of  California  for  twelve  years,  and 
the  probabilities  are  that  in  the  present  state  of  affairs  a  man  will 
be  elected  to  that  position  who  has  not  been  connected  with  the 
bench  of  the  Supreme  Court.  My  idea  of  this  matter  is,  that  it 
would  be  much  better  that  when  the  Justices  of  the  Supreme  Court — 
the  seven  Justices — have  been  elected,  that  they  themselves  should 
choose  from  their  number  the  man  who  they  think  best  qualified  to  be 
Chief  Justice.  Our  present  law  is  that  the  man  who  has  been  on  the 
bench  the  longest  shall  be  the  Chief  Justice.  I  do  not  think  that  is  the 
best  possible  law,  because  it  does  not  always  follow  that  the  oldest  man  is 
the  best  man.  But  by  this  provision,  a  man  once  elected  holds  for  twelve 
years,  and  although  there  might  be  a  man  on  the  bench  better  qualified 
for  the  position  of  Chief  Justice,  and  so  recognized,  not  merely  by  the 
Supreme  Court,  but  by  the  people,  there  is  no  way  to  give  the  people  the 
benefit  of  his  superior  abilities  as  such  Chief  Justice  until  the  people 
elect  him  Chief  Justice  after  twelve  years.  Now,  sir,  it  seems  to  me  it 
would  be  far  better  if  once  In  four  years  the  members  of  the  Supreme 
Court  had  the  power  amongst  themselves  to  select  the  ablest  man  in 
their  body  to  preside;  and  it  seems  to  me  that  when  the  Supreme  Court 
is  composed  of  seven  members,  that  they  are  the  men  who  should 
determine  who  should  be  the  presiding  officer  in  their  affairs.  It  seems 
to  me  that  this  would  be  better  and  wiser.  I  submit  this  section  with 
great  diffidence,  though  I  know  that  many  lawyers  agree  with  me. 

Mr.  BARBOCR.     Mr.  Chairman:  I  send  up  an  amendment. 

The  SECBETAEY  read: 

"Amend  section  three  by  striking  out  the  word  'twelve,'  in  line  four, 
and  inserting  the  word  'four;'  and  striking  out  all  of  said  section  from 
the  word  '  provided,'  in  line  five,  to  the  word  '  State,'  in  line  eleven, 
both  inclusive. 

IKHABCS  or  MB.  BARBOUB. 

Mb.  BARBOUR.  Mr.  Chairman :  I  suppose  there  is  no  State  in  the 
Union  where  so  long  a  term  as  that  projmsed  in  this  article  is  provided 
for.  Now,  does  it  not  strike  every  member  as  rather  undemocratic  to 
elect  officers  for  nearly  one  half  the  term  of  the  active  life  of  man,  with- 
out any  possibility  of  change,  except  by  the  hand  of  death?  I  see  no 
reason  why  for  applying  a  different  rule  or  principle  to  Judges,  from 
that  applied  to  the  other  officers  or  servants  of  the  people.  I  say  that 
they  should,  at  reasonable  intervals,  return  their  trust  to  the  people,  and 
give  them  the  opportunity  to  pass  upon  the  subject  of  the  efficiency  of 
their  services,  and  even  their  worthiness  for  reflection  to  the  same  posi- 
tion. I  am  satisfied  that  the  principle,  the  idea  of  electing  officers  for 
such  a  long  term  as  this,  will  strike  the  people  of  the  State,  yea,  sir,  the 
lawyerB  themselves,  as  being  repugnant  to  our  institutions  and  our  free 
elections.  There  are  two  systems  in  this  country,  one  is  the  appointive 
system,  and  the  other  the  elective  system.     By  the  elective  system 


Judges  are  supposed  to  hold  their  office  during  life,  or  good  behavior. 
This  is  the  United  States  plan.  The  elective  system  is,  of  course,  putting 
them  on  the  same  fooling  as  other  officer),  and  there  is  no  reason  for  not 
trusting  the  people  with  an  opportunity  to  pass  upon  the  qualifications 
of  their  Judges,  the  same  as  the  balance  of  thei^  State  officers.  There- 
fore, I  hope  this  long  term  will  not  be  provided  for.  There  is  nothing 
worse  than  an  incompetent,  unworthy  Judge,  and  there  is  nothing  that 
is  more  dangerous  to  the  liberties  of  the  people  than  such  an  officer  as 
that  I  say  that  the  proper  method  is  to  have  the  people  free,  whenever 
they  can  pass  upon  the  q^ialification  of  their  State  offioert,  to  pass  also 
upon  the  judiciary.  It  will  be  necessary  to  strike  out,  after  and  includ- 
ing the  word  "  provided,"  down  to  and  including  the  word  "  State,"  in 
the  eleventh  line. 


BMIABKa  or  MB.   BBKB8TICHEB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  am  in  favoc  of  the  section 
as  reported  by  the  committee  without  any  change.  The  amendment 
offered  by  the  gentleflian  from  Nevada,  Mr.  Cross,  perpetuates  the  temi 
of  persons  now  in  office— or  I  should  say  extends  it  'rhers  is  no  reason 
why  this  should  be  done.  If  those  gentlemen -who  occupy  positions 
upon  the  Supreme  bench  to-day  are  men  in  whom  the  people  of  Cali- 
fornia have  confidence,  and  wliom  they  believe  to  be  the  most  fit  and 
proper  to  occupy  those  positions,  it  is  easy  for  them  to  have  a  reiSleetion 
and  a  reaffirmation  of  the  confidence  of  the  people;  and  it  certainly 
ought  to  be  a  little  gratifying  to  them  if  they  placed  themselves  again 
before  the  people,  that  the  people  indorse  them  by  reelection.  But  I  do 
not  believe  that  it  is  just  or  proper  for  us  in  this  Constitution,  not  only 
to  submit  to  the  people  of  the  State  a  new  organic  law,  but  at  the  same 
time  make  it  incumbent  upon  them,  when  they  vote  in  favor  of  the 
Constitution,  that  they  also  vote  to  prolong  the  term  of  the  existing 
Supreme  Court  We  are  making  this  not  only  an  indorsement  of  the 
Constitution,  but  also  an  indorsement  of  the  present  existing  Supreme 
Court,  in  the  amendment  offered  by  Mr.  Cross.  The  argument  in  favor 
of  this  amendment  is  that  it  would  be  disastrous  to  have  these  gentle- 
men go  out  of  office  and  to  have  others  come  into  office.  Not  so  at  all. 
>If  the  men  that  go  out  of  office  are  good  lawyers,  and  the  men  that 
come  into  office  are  equally  good  officers,  both  of  them  understand  their 
work  and  there  will  be  no  difficulty  at  all.  Much  lees  is  this  the  case 
in  judicial  positions  than  in  an^  other  position,  than  in  any  clerical 
position,  or  in  any  ordinary  business  of  life.  One  lawyer  understands 
the  work  of  another  lawyer  thoroughly,  if  he  be  versed  in  his  profession. 
There  is  no  argument  at  all  in  favor  of  prolonging  the  term  of  these 
gentlemen,  aud  requiring  the  people  when  they  vote  in  favor  of  the  new 
Constitution  also  to  vote  to  prolong  the  terras  of  the  existing  Supreme 
Judges.  ' 

I  am  not  in  favor  of  the  amendment  of  the  gentleman  from  San  Fran- 
cisco, Mr.  Barbour.  He  says  that  the  terms  ought  to  be  reduced  from 
twelve  to  four  years,  and  that  there  are  no  Judg^  holding  twelve-year 
terms  in  the  United  States.  I  call  the  gentleman's  attention  to  the  fact 
that  the  beat  bench  that  we  have  in  the  United  States  to-day  is  the  Fed- 
eral bench  and  the  Federal  judiciary;  and  that  the  Federal  Judges  not 
only  hold  for  twelve  years,  but  they  hold  for  life,  and  there  has  never 
been  any  objection  to  these  gentlemen.  They  have  always  been  found 
capable,  competent,  honorable,  and  honest  men.  If  an  attorney  qualified 
to  go  upon  the  bench  of  the  Supreme  Court  is  nominated  and  is  elected, 
he  is  obliged  to  leave  a  lucrative  practice,  and  for  the  purpose,  of  going 
on  the  bench  for  only  four  years,  many  men  will  hesitate  to  leave  a 
lucrative  practice;  but  if  you  give  them  twelve  years,  they  can  afford  to 
leave  their  practice.  They  can  afford  to  go  upon  the  bench  and  do  jus- 
lice  to  themselves  and  justice  to  the  people  of  the  State.  If  you  elect 
them  for  only  four  years,  it  will  be  impossible  for  them  to  accept  the 
position.  Such  lawyers  as  we  should  have,  and  such  lawyers  as  we  must 
nave,  to  occupy  the  bencl^of  the  Supreme  Court,  are  men  who  cannot 
leave  their  practice  merely  for  four  years,  and  that  is  the  reason  the 
committee  placed  the  time  at  twelve  years,  in  order  that  we  might  gel 
the  best  talent  of  the  State  to  occupy  the  position.  The  report  of  this 
committee  is  not  like  unto  the  report  of  any  other  committee  which  has 
been  offered  here.  The  report  from  the  other  committees,  although  they 
have  been  offered  to  you  in  sections,  have  been  disjointed  and  discon- 
nected. You  could  adopt  one  section,  strike  out  another  section  entirely, 
or  put  in  an  entirely  new  and  different  section.  Not  so  with  this  report. 
This  report,  although  it  is  offered  in  sections,  is  a  whole,  and  must  be 
taken  as  a  whole.  It  cannot  be  amended  without  material  injury  to  the 
whole  report.  The  committee  has  labored  faithfully,  and  they  offer  this 
report  as  a  whole,  and  I  hope  it  will  be  taken  as  a  whole.  I  hope  that 
the  amendment  of  the  gentleman  from  Nevada,  Mr.  Cross,  will  bo 
promptly  voted  down,  and  also  the  amendment  offered  by  the  gentleman 
from  San  Francisco,  Mr.  Barbour,  limiting  the  time  to  four  years. 

BEMABKS  or  MB.  WTATT. 

Mb.  WYATT.  Mr.  Chairman :  I  hope  both  the  amendments  now 
pending  will  be  voted  down,  and  it  may  seem  arrogant  in  me  to  say 
that  it  is  for  the  purpose  of  having  one  adopted  that  I  would  like  to 
offer;  but  still  that  is  the  reason  I  have  for  the  desire.  [Laughter.]  I 
oppose  both  amendments  as  I  do  section  three,  and  as  I  did  section  two, 
upun  the  ground  that  we  have  more  Judges  of  the  Supreme  Court  than 
is  requisite,  than  is  called  for  by  the  people  or  the  busiuess  of  the  State. 
I  am  in  favor  of  the  general  idea  of  tne  report  of  the  committee,  except 
upon  the  subject  of  increasing  the  number  of  Justices  of  the  Supreme 
Court,  making  seven  instead  of  five,  and  then  making  a  double  headed 
Supreme  Court  The  Supremo  Court,  it  appears  to  me,  as  blocked  out 
by  the  committee,  has  all  the  grandeur  of  purpose  that  could  be  desired 
by  the  most  extravagant.  It  has  all  the  extravagance  of  pay  that  auy 
could  desire  in  that  respect;  and  it  has,  so  far  as  the  terms  of  office  are 
concerned,  all  that  the  incumbents  could  desire;  for  I  think  while  it  is 
said  that  office  holders  seldom  die  and  never  resign,  that  any  man  ought 


Digitized  by 


Google 


Jan.  9, 1879. 


OP  THE  CONSTITUTIONAL  CONVENTION. 


959 


to  be  williDg  to  give  up  hold  upon  office  when  the  Creator  makes  him 
gire  up  hold  upon  life.  I  oppose  it  then  upon  these  grounds,  that,  first, 
the  number  of  Justices  are  too  gfeat  by  two;  that  the  present  number 
of  Judges  of  the  Supreme  Court  is  reasouably  sufficient  to  do  the  busi- 
ness of  this  Slate.  I  oppose  it  upon  the  ground  that  the  teniire  of  office 
is  too  long;  and  I  shall  oppose  subsequent  sections  as  to  the  pay  of  the 
Judges  provided  for  in  the  report  or  the  committee,  upon  the  ground 
that  it  is  too  high  and  extravagant.  I  do  not  believe  that  the  cases  that 
come  before  the  Supreme  Court  as  blocked  out  by  the  committee  will  be 
facilitated  in  their  disposition  before  that  Court.  They  will  first  go 
before  one  or  the  other  of  the  branches  of  that  Court — before  branch 
number  one  or  branch  number  two.  The  party  who  loses  before  that 
branch  will  then  go  before  the  Chief  Justice  with  his  petition  to  be  heard 
before  the  entire  Court  in  bank,  as  it  is  tefmed,  and  every  one  that  loses 
will  be  making  this  petition,  and  if  it  is  to  be  heard  a  second  time  upon 
appeal,  it  cannot  reasonably  be  supposed  that  it  can  get  through  that 
Supreme  Court,  after  reaching  the  Court  before,  from  six  to  eighteen 
months,  as  it  may  happen,  according  to  the  amount  of  business  they  may 
be  doing.  Then,  instead  of  facilitating  ^siness,  I  think  it  will  retard 
business. 

Then  I  object  to  it,  upon  the  further  ground  that  the  Chief  Justice  of 
this  Supreme  Court  can  act  arbitrarily  and  with  great  injustice  in  the 
position  which  he  occupies.  He  can  allow  A's  case  to  be  heard  a  second 
time  before  the  full  bench,  and  he  can  deny  B  the  right  to  be  heard 
before  the  full  bench,  and  do  either  upon  his  mere  will  or  motion.  If 
we  have  a  Supreme  Court,  I  want  a  Supreme  Court  that  every  man  has 
an  equal  right  to  go  to,  and  be  heard  in,  not  upon  a  mere  will  of  one 
man  in  that  Court,  but  by  virtue  of  the  right  of  being  heard  there, 
whether  the  Supreme  Court  wants  to  hear  him  or  not. 

Mk.  belcher.  Mr.  Chairman:  I  rise  to  a  point  of  order.  The 
gentleman  is  discussing  the  section  which  was  passed  yesterday,  which 
goes  to  the  number  of  Judges  of  the  Supreme  Court.  His  whole  speech 
so  far  has  been  upon  that  section,  and  not  upon  section  three,  which  is 
under  oonciderstion. 

Thk  CHAIRMAN.  The  gentleman  has  overlooked  the  fact  that  Rule 
Ferty-three  has  been  amended  and  changed.  That  portion  of  it  which 
confined  the  speaking  to  the  clause  under  consideration  has  been  left  out. 
Otherwise  the  Chair  would  have  raised  that  point  before. 

Mb.  WYATT.  I  will  state,  if  it  will  be  any  satisfaction  to  the  mem- 
ben  of  this  Convention  or  of  this  committee  to  know,  that  I  was  doing 
my  very  best  to  confine  myself  to  the  question  in  hand,  and  if  I  was 
missing  it,  it  was  hot  from  mtention,  but  from  ignorance.  As  I  under- 
stand it,  we  are  molding  and  forming  a  general  system  for  the  Supreme 
Court  of  the  State  of  California,  and  we  nave  under  consideration  now 
the  number  of  Judges  that  we  will  elect.  We  have  under  consideration 
the  term  of  ofSce  that  the^  shall  hold.  It  is  to  this  general  form  and 
mold  that  I  address  myself,  and  if  I  am  not  talking  to  the  question,  it  is 
because  I  am  unable  to  comprehend,  know,  feel,  see,  or  realize  the  ques- 
tion. I  propose  before  I  sit  down,  and  before  the  hammer  falls  on  me, 
to  read  an  amendment  that  I  shall  offer  if  the  two  amendments  now 
before  the  committee  should  be  voted  down.  I  draw  my  amendment 
from  section  three  of  the  old  Constitution,  and  a  portion  of  section  three 
nnder  consideration : 

"  Sac.  3.  The  Justices  of  the  Supreme  Court  shall  be  elected  by  the 
qualified  electors  of  the  State  at  large,  at  the  general  State  elections,  at 
the  times  and  places  that  State  officers  arc  elected,  and  the  term  of  office 
shall  be  ten  years  from  and  after  the  first  Monday  of  January  next  suc- 
ceeding their  election,  except  those  elected  at  the  first  election,  who,  at 
their  first  meeting,  shall  so  classify  themselves  by  lot  that  one  Justice 
shall  go  out  of  office  every  two  years;  the  Justice  having  the  shortest 
term  to  serve  shall  be  Chief  Justice.  If  a  vacancy  occur  in  the  office  of 
a  Justice,  the  Governor  shall  appoint  a  person  to  hold  the  office  until  the 
election  and  qualification  of  a  Justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election,  and  the  Justice 
80  clteted  shall  hold  the  office  for  the  remainder  of  the  unexpired  term." 

In  other  words  the 

Thk  CUAIRMAX.    The  gentleman's  ten  minutes  have  expired. 

Mb.  WYATT.    Well,  I  have  got  my  amendment  read.    [Laughter.] 

BKHARKS   or   UR.    WILSOX. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  It  seems  to  me  that 
theeommittee  here  had  better  adopt  section  three,  as  reported  by  the  Com- 
mittee on  Judiciary  and  Judicial  Department.  It  is  entirely  consistent 
with  the  whole  system  presented,  and  the  amendments  which  are  offered 
by  the  gentlemen  respeiotively,  Mr.  Cross  and  Mr.  Barbour,  will  tend  to 
produce  confusion  and  uncertainty,  and  destroy,  to  a  certain  extent,  the 
entire  system  proposed  by  the  committee.  Now,  it  seems  to  me,  that 
the  term  of  oflnce  of  twelve  years  is  not  too  long  where  there  are  seven 
•Judges,  and  we  have,  too,  provided  that  two  Judges  go  out  at  particular 
periods,  to  be  succeeded  by  others.  Certainly,  to  insert  four  years  instead 
of  twelve  years,  would  be  to  make  the  term  very  much  too  short,  and  I 
understand  that  Mr.  Barbour's  proposition  is  to  make  the  term  four 
years.  Now,  if  a  Judge  is  elected  for  four  years,  and  if  we  have  seven 
of  them,  we  would  be  electing  Judges  all  the  time.  We  must  cer- 
tainly have  a  continual  election  of  Judges.  A  gentleman  would  only 
hold  his  position  four  years,  and  just  get  acquainted  with  the  duties  of 
his  office,  when  he  would  be  called  upon  to  retire.  As  the  election 
would  be  by  the  State  at  large,  certainly  it  would  be  difficult  to  obtain 
the  right  material,  in  view  of  so  short  a  term  of  office.  It  seems  to  me, 
that  uie  provisions  contained  in  the  proviso  here,  taken  in  connection 
with  the  other  portion  of  it,  provide  for  everything  just  as  it  ought  to 
be.  Yesterday  the  Convention  determined  upon  seven  Judges  by  the 
adoption  of  section  two,  consequently  that  must  be  regarded  as  an  estab- 
lished fact,  at  least  at  present,  until  we  act  in  Convention.  Now,  we  are 
to  have  seven  Judges ;  a  Chief  Justice,  and  six  Associates.  There  should 
b«  a  classification  of  the  Associate  Justices.    Now,  if  we  make  the  term 


of  office  twelve  years,  then,  as  a  matter  of  course,  they  could  classify  so 
as  to  go  out  regularly,  and  I  do  not  think  that  term  is  too  long  for  a 
Judge  of  the  Supreme  Court  in  this  State.  Every  gentleman  knows 
that  it  is  unjust  to  ask  a  man  to  leave  his  practice  and  go  upon  the 
bench  for  so  short  a  term,  because,  after  that  term  has  expired,  he  goes 
out  upon  the  world  again  to  seek  bis  practice,  after  having  abandoned  it 
for  the  purpose  of  going  upon  the  bench.  But,  beyond  that,  and  as  a 
question  of  policy,  you  will  not  get  the  best  men  to  agree  to  take  the 
place  for  a  snort  term  of  office,  and  the  continual  changing  of  Judges  is 
certainly  one  of  the  worst  things  in  our  system.  The  reelection  of  the 
Judges  is  of  course  an  approval  of  their  past  conduct,  but  a  man  should 
%e  permitted  to  occupy  the  Supreme  Bench  for  a  considerable  period,  to 
enable  him  to  become  useful,  because  each  day  he  becomes  better.  The 
provisions  of  section  ten  would  obviate  the  objections  of  the  gentleman 
irom  San  Fftincisco,  Mr.  Barbour,  if  we  should  get  an  incompetent  or 
improper  Judjje  upon  the  bench.  This  system  not  only  provides  for  an 
impeachment  in  the  Courts,  but  section  ten  authorizes  the  two  houses  of 
the  Legislature,  by  a  concurrent  resolution  adopted  by  two  thirds  of 
each  house,  to  absolutely  remove  a  Judge.  It  is  a  system  which  has  pre- 
vailed in  many  of  the  States,  and  I  think  is  a  very  good  feature  of  the 
Constitution;  it  enables  the  State  to  get  rid  of  a  man  who  is  inefficient, 
who  is  useless  upon  the  bench,  who  ought  not  to  be  there  on  general 
principles,  independent  of  any  act  of  his  conduct.  I  think  it  is  a  first 
rate  provision.  Impeachment,  of  course,  involves  the  absolute  commis- 
sion of  an  oSiense,  and  a  trial.  In  many  States  an  inefficient  Judge  has 
occupied  the  bench  to  the  injury  of  public  business.  In  the  case  of  a 
man  of  that  kiud,  where  a  man  is  incompetent  or  inattentive  to  busi- 
ness, and  yet  not  have  committed  any  offense  for  which  he  could  be 
impeached,  yet,  under  section  ten,  the  Legislature  might  remove  him. 
I  will  read  that  section  for  the  informatioivof  the  ^mmittee : 

"Src.  10.  Justic^  of  the  Supreme  Court,  and  Judges  of  the  Superior 
Courts,  may  be  removed  by  concurrent  resolution  of  both  houses  of  the 
Legislature,  adopted  by  a  two-third  vote  of  each  house.  All  other  judi- 
cial officers,  except  Justices  of  the  Peace,  may  be  removed  by  the  Senate, 
on  the  recommendation  of  the  Governor,  but  no  removal  snail  be  made 
by  virtue  of  this  section,  unless  the  cause  thereof  be  entered  on  the 
Journal,  or  unless  the  party  complained  of  has  been  served  with  a  copy 
of  the  complaint  against  him,  and  shall  have  had  an  opportunity  of 
being  heard  in  his  defense.  On  the  question  of  removal,  the  ayes  and 
noes  shall  be  entered  on  the  .Toumal." 

Now,  there  is  a  very  efficient  remedy  against  an  inefficient  or  improper 
Judge,  in  cases  where  he  has  not  committed  an  impeachable  offense. 
The  views  which  have  been  advanced  by  the  gentleman  from  Monterey 
seem  to  me  to  go  rather  to  section  two  than  to  section  three.  I  was 
unable  to  comprehend  any  portion  of  his  argument  as  applying  to  section 
three,  and  therefore  will  not  be  called  upon  to  respona  to  his  argument 
in  regard  to  section  two,  as  adopted  yesterday.  'The  propositions  con- 
tained in  the  substitute  offered  by  the  gentleman  from  Nevada,  Mr. 
Cross,  might  be  made  consistent  with  the  system,  but  it  seems  to  me  it  is 
better  to  adopt  the  report  as  made  by  the  committee.  Otherwise  we  are 
legislating  men  into  office  instead  of  having  an  election  for  all  of  the 
officers,  as  I  understand  the  system  is  intended  to  he  applied  throughout 
the  whole  series  of  officers  to  be  elected  under  the  Constitution.  By  Mr. 
Cross'  amendment  we  would  have  to  absolutely  legislate  certain  gentle- 
men into  office,  or  extend  their  terms  of  office  for  a  considerable  perio<l 
of  time.  I  see  no  special  inconvenience  to  result  from  the  election  of 
Judges  throughout.  If  so,  it  will  be  merely  temporary.  The  Court 
calendar  would  come  to  the  new  Supreme  Court  with  all  the  unde- 
termined cases,  and  if  they  work  under  the  system  we  have  prescribed 
they  will  be  able  to  decide  these  cases  and  keep  up  their  current  business. 
I  see  no  real  reason  for  changing  section  three,  and  I  believe  that  all  of 
the  committee,  upon  that  subject,  concur  with  me.  Those  whom  I  have 
talked  with  are  satisfied  that  section  three  is  better  than  any  substitute 
which  can  be  offered  for  it.  I  hope  that  the  amendments  will  be  voted 
down  and  the  section  adopted. 

BKHARKS  07  MB.  BOLFB. 

Mr.  ROLFE.  Mr.  Chairman :  This  report  of  the  committee,  while 
I  do  not  feel  disposed  to  find  fault  with  it  particularly,  still  it  has 
one  objection,  in  my  opinion.  It  legislates  men  out  of  office.  Now, 
while  I  do  not  approve  of  legislating  into  office,  I  am  just  as  strongly 
opposed  on  the  other  hand  to  legislating  them  out  of  office.  This  idea 
of  a  Justice  of  a  Supreme  Court  being  reelected  in  consequence  of  having 
been  a  good  and  efficient  Judge,  is  all  a  delusion.  It  never  hUs  happened 
in  this  State,  and  I  do  qot  believe  it  ever  will  happen.  If  a  Justice  of 
our  Supreme-  Court  is  nominated  for  reelection,  and  happens  to  be  on 
the  ticket  that  wins,  he  is  reelected.  If  he  happens  to  be  on  the  ticket 
in  the  minority,  he  is  defeated.  I  have  known  some  of  our  best  Judges 
defeated  because  they  were  put  up  by  a  party  that  was  slightly  in  the 
minority.  I  should  prefer  some  system  by  which  you  could  allow  the 
present  Judges  to  fill  out  the  terms  for  which  they  have  been  elected. 
The  amendment  offered  by  the  gentleman  from  Nevada,  Mr.  Cross,  does 
not  accomplish  that.  I  will  admit,  I  would  like  if  some  amendment 
was  introduced  which  would  accomplish  that  end.  I  have  none  pre- 
pared, but  of  the  two  evils  I  believe  I  shall  choose  the  least,  and  vote 
for  the  amendment  offered  by  Mr.  Cross,  believing  that  we  have  a  very 
fair  Supreme  Court  already,  taking  them  all  around,  and  I  would  rather, 
for  my  part,  legislate  two  or  three  Judges  into  office,  or  into  two  or  three 
years'  extension  of  time,  than  to  legislate  Iheni  all  out  of  office  at  once. 
I  know  there  is  a  disposition  among  a  great  ninny  to  have  a  new  deal. 
For  instance,  we  have  wiped  out  the  whole  Senate,  and  we  will  have  a 
new  deal  when  it  comes  to  the  next  Legislature.  I  must  say  that  I 
would  prefer  to  allow  the  hold-over  Senators  to  remain  in  office,  and 
while  1  do  not  strictly  approve  of  the  amendment  oflTered  by  the  gentle- 
man from  Nevada,  while  it  does  not  exactly  meet  my  views,  I  shall  vote 
for  it,  as  being  better  than  the  section  presented  by  the  committee. 
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BCMAKKS   OF   MB.   LARKIK. 


Mr.  LARKIN. 


Mr.'Chftirman :  I  am  aware  we  are  treading  upon 
dangerous  grounds,  as  about  one  half  of  these  men  are  professional  men 
who  think  they  know  all  about  this  matter,  and  I  presume  they  should 
know  more  than  a  man  not  connected  with  the  profession ;  but  I  am 
certainly  in  favor  of  the  amendment  offered  by  the  gentleman  from  San 
Francisco,  Mr.  Barbour.  There  need  not  be  a  change  in  the  Court, 
because  we  elect  every  four  years,  because  I  believe  that  the  people  of 
this  State  will  reiilect  men,  and  oontinua  to  reelect  men,  if  they  are  good 
men  for  the  place.  It  looks  as  if  these  gentlemen  were  afraid  of  the 
people,  when  they  desire  to  place  men  for  twelve  years  on  the  bench. 
They  say  men  can  be  removed.  Not  to  exceed  twenty  men  have  ever 
been  successfully  impeached  in  all  the  States  of  the  Union,  while  at  any 
one  time  there  has  never  been  less  than  a  thousand  that  ought  to  have 
been  impeached.  I  think  Judge  Rolfe  is  mistaken,  and  I  think  proba- 
bly his  is  the  only  instance  where  a  good  Judge  has  failed  to  be'  recog- 
nized by  the  people.    I  believe  the  Judge  was  a  good  Judge 

Mr.  rolfe.     I  was  speaking  of  Supreme  Judges. 

Mr.  LARKIN.  I  thought  you  referred  ta  District  Judges.  I  am  in 
favor  of  electing  men  for  four  years,  and  if  these  men  fill  the  positions 
well  the  people  will  reelect  them.  There  are  men  capable  of  to-morrow 
taking  their  seats  upon  that  bench  and  filling  tlio  position  as  well  as 
men  who  are  now  there  and  have  been  there  twelve  years.  No  man 
who  goes  upon  that  bench  and  does  right,  no  man  who  stands  squarely, 
need  be  alraid  of  the  j)Cople  of  California;  and  it  looks  as  if  we  were 
bound  by  a  Court  that  we  could  not  get  rid  of.  It  is  true  that  under 
section  ten  two  thirds  of  the  Legislature  may  remove  a  Judge.  The 
same  reason  that  hinders  men  being  impeached  would  apply  there.  Its 
effect  is  the  same,  and  the  same  influence  is  brought  to  bear  to  prohibit 
the  Legislature  from  acting.*  I  am  in  favor  of  electing  for  four  years 
and  no  longer,  and  I  regret  the  haste  with  which  the  Convention  passed 
yesterday  the  section  mcreasing  the  number  of  Judges  to  seven.  I 
believe  that  five  men  would  be  plenty;  but  that  matter  has  been  dis- 
posed of  until  we  get  into  Convention.  So  far  as  I  am  concerned  I  shall 
then  vote  to  reduce  it  to  five. 

REMARKS   or   MB.   VAN   DTKX. 

Mr.  van  dyke.  Mr.  Chairman :  I  hope  the  amendments  to  this 
section  may  not  be  adopted.  In  regard  to  the  amendment  offered  by 
the  gentleman  from  Nevada,  Mr.  Cross,  to  continue  the  present  Judges 
in  office,  I  have  this  to  say :  that  the  terms  of  two  of  the  present  Judges 
expire  the  ensuing  season.  Then  there  will  be  only  three  to  be  con- 
tinued. His  amendment  may  continue  them  for  twelve  years,  because 
they  might  draw  the  long  term.  Then  we  would  not  only  submit  to 
the  peo|3e  the  question  of  adopting  the  Constitution,  but  the  election  of 
these  men  for  twelve  years. 

Mb.  cross.  Two  Judges  are  to  be  elected  for  twelve  years.  The 
five  are  to  be  divided — two  for  four  and  three  for  eight  years. 

Mb.  van  dyke.  I  think  it  would  encroach  upon  the  plan  of  the 
committee,  and  upon  their  scheme  for  the  new  judicial  system.  I  would 
not,  however,  have  any  objection  to  continuing  the  Judges  for  the  unex- 
pired term,  if  it  could  be  done  without  deranfjing  the  scheme  propcoed 
for  the  new  judicial  system,  but  inasmuch  as  it  cannot  be  done,  I  think 
the  amendment  should  be  rejected.  Now,  in  reference  to  the  amend- 
ment proposed  by  the  gentleman  from  San  Francisco,  Mr.  Barbour.  If 
there  IS  one  vice  in  our  judicial  system  more  potent  than  another,  it  is 
the  election  of  Judges.  We  can  remedy  the  evil  somewhat  by  a  pro- 
longation of  the  term.  Now,  four  years  is  a  shorter  period  than  ever  has 
been  recognized  in  this  State.  The  first  Constitution  fixed  the  terms  at 
six  years,  but  when  the  Constitution  was  amended,  it  was  extended  to 
ten  years.  The  people  of  this  State  have  never  objected  to  the  exten- 
sion of  the  term,  and  now  it  is  proposed  to  go  back  further  than  the 
Constitution  of  eighteen  hundred  and  forty-nine,  and  fix  the  term  at 
four  years.  I  say  that  the  people  of  the  State  have  not  demanded  any 
such  thing.  They  have  approved  of  the  extension  to  ten  years,  and 
will  approve  of  the  extensi  <n  to  twelve  years.  I  think  both  amend- 
ments should  be  voted  down. 


RBM4RI3  or  MR.  SMITH. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  will  state,  as 
regards  the  term  of  service,  that  the  committee  had  that  matter  pretty 
thoroughly  discussed.  There  was  a  difference  of  opinion.  Some  held 
that  we  should  have  a  long  term,  others  that  they  should  hold  for  a 
short  term.  I  believe  that  in  some  of  the  Eastern  States  they  elect  for 
short  terms,  and  the  experience  there  has  led  them  to  believe  that  short 
terms  are  good.  It  gives  the  people  an  opportunity  of  removing,  at 
times,  Judges  not  fit  to  hold  the  pc«ition.  But  it  is  well  known  that  in 
the  eastern  State  there  is  conservatism  that  does  not  belong  to  this  coast. 
It  is  believed  that  a  short  term  of  service  would  be  not  only  detrimen- 
tal to  the  lawyer  but  to  the  bench.  There  is  too  much  enterprise  in 
politics  in  this  State  to  have  elections  for  Judges  so  frequent.  The  expe- 
rience of  the  j«st  has  shown  that  we  will  have  changes,  notwithstand- 
ing we  have  good  Judges.  I  say  that  a  principle  that  will  work  well 
in  the  eastern  States  will  not  work  well  here.  Yon  will  throw  Judges 
into  politics,  and  make  the  office  of  Supreme  Judge  merely  a  political 
office  in  this  State.  You  must  look  at  the  affairs  of  each  State  differ- 
ently. It  seems  to  me  that  the  term  of  office  fixed  in  the  report  is 
about  right.  And  as  to  continuing  in  office  those  who  are  now  on  the 
bench,  Itbink  it  impolitic.  You  might  as  well  say  that  you  would  oon- 
tinue  in  office  some  District  Judges,  or  carry  the  principle  still  farther 
and  extend  the  term  of  other  officers.  It  is  a  principle  that  would  not 
be  right. 

RIMARKS  or  MR.  BAOON. 

Mr.  EAGON.  Mr.  Chairman:  I  hope,  sir,  that  these  amendments 
will  all  be  voted  down,  and  I  still  further  hope  that  this  report,  as  it 


came  (rom  the  Committee  on  Judiciary,  will  be  adopted  as  a  whole.  It 
is  true,  sir,  I  was  one  of  that  committee,  through  Uie  kindness  of  the  Pres- 
ident, and  I  must  say  that  I  learned"  a  great  deal  from  the  discussions 
that  took  place  in  that  committee.  There  were  gentlemen  upon  that 
committee  who  were  thoroughly  posted  in  what  the  judicial  system  of 
ihis  State  i»,  and  what  it  ought  to  be.  It  is  not  expected  that  other  gen- 
tlemen who  are  not  familiar  with  the  practice  in  the  Courts,  and  with 
the  organization  of  the  judiciary  of  this  State,  would  be  so  familiar  with 
it  as  those  who  make  a  ousiness  of  it  and  understand  it.  Now,  sir,  this 
matter  received  a  thorough  discuasion  in  that  committee.  It  did  not 
come  up  as  it  does  iu  this  committee,  without  consideration.  It  was  dis- 
cussed night  after  night«  and  week  after  week,  and  it  was  considered  by 
gentlemen,  many  of  whom  we  would  vote  for  for  Supreme  Judges  to-day , 
and  some  of  whom  have  honorM  that  position  in  the  past,  and  Iheycamo 
to  the  conclusion  that  it  was  the  best  system  that  could  be  devised  for 
the  State  of  California.  I  am  clearly  convinced,  from  the  discussions 
that  took  place,  and  from  the  reasons  given  in  that  committee,  that  no 
better  system  could  be  devised  for  the  best  interests  of  California  than 
the  system  here  presented  by  tj^at  committee.  Now,  so  far  as  longternis 
and  short  terms  are  concerned,  let  me  say  this:  that  we  have  heretofore 
endeavored  to  take  the  judiciary  out  of  politics.  We  established  a  sep- 
arate and  special  election  for  that  express  purpose;  but  from  the  short- 
ness of  the  term,  it  did  not  answer  the  purpose,  and  every  person  is  now 
crying  for  the  abolition  of  that  system  of  election.  Give  us  a  long  term,, 
and  by  that  means  we  obviate  the  necessity  of  men  going  into  politics 
for  judicial  positions.  They  also  learn  what  is  the  interest  of  the  people 
of  the  State.  That  is  what  the  yieople  want.  Who  ever  heard  of  want- 
ing to  turn  outof  office  a  Judge  that  acted  aooording  to  the  best  interesu 
of  the  people  in  Courts  of  justice?  Who  wants  them  in  for  a  short  term 
if  they  do  their  duty  and  act  as  they  should  actt  As  I  had  occasion  to 
say,  there  were  gentlemen  on  that  committee  who  would  to-dav,if  they 
were  candidates,  be  elected  by  an  overwhelming  majority  by  the  people 
of  this  State.  Thcv  present  this  report  to  you,  and  ask  you  to  adopt  it, 
and  I  say  that  they  are  the  best  judges  of  it.  They  are  men  who  iu 
everyday  life  follow  this  business,  and  know  what  they  are  doing.  They 
are  men  in  whose  opinion,  if  you  were  euzaged  in  a  lawsuit,  you  wouM 
place  the  utmost  confidence  in, and  to  whom  you  would  say:  take  my 
case  and  defend  it.  These  men  have  no  object  m  coming  before  you  and 
asking  you  to  adopt  anything  that  would  not  be  right  and  just  and 
proper.  They  have  as  much  at  stake  as  anybody,  and  perhaps  more 
than  the  ordinary  run  of  people.  This  is  a  good  system,  and  I  know  it 
from  having  heard  it  thoroughly  discussed  night  after  night,  and  week 
after  week, and  the  committee  have  come  to  the  conclusion  that  it  is  the 
best  system  that  can  be  devised,  and  it  is  the  one  which  ought  to  be 
adopted.  I  hope  that  all  amendments  to  it  will  be  voted  down,  and  the 
report  will  be  taken  as  it  is,  because  I  know  that  it  is  right, 

BBMIRKS   or   MB.    REYNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman :  I  reluctantly  come  to  the  conclu- 
sion to  oppose  both  of  these  amendments;  and  m  order  to  state  my 
reasons  I  shall  have  to  call  things  by  their  right  names  again.  If  there 
is  one  question  upon  which  the  bar  of  the  State  of  California,  and  espe- 
cially Uie  City  of^San  Francisco,  is  more  unanimous  than  upon  another, 
it  is  that  they  desire  to  change  the  personnel  of  the  Supreme  Court.  That 
is  reason  enough  for  my  opposition  to  the  amendment  of  the  gentleman 
from  Nevada,  Mr.  Cross,  and  I  will  stop  right  there.  To  illustrate  a 
little  further,  however,  in  opposition  to  the  amendment  of  the  gentleman 
from  San  Francisco,  Mr.  Barbour,  He  desires  short  terms,  that  these 
Judges  may  be  brought  nearer  the  people.  I  think  experience  is  unfor- 
tunate for  his  argument.  It  is  a  well  known  fact,  sir,  that  the  wont, 
the  most  unfit  man  that  we  have  upon  the  bench  of  a  District  Court  in 
San  Francisco,  is  the  man  who,  by  some  hook  or  crook,  is  always  re- 
elected. And  so  it  will  ever  be  much  easier  to  chooee  the  right  Judge 
in  the  first  case  than  it  will  be  to  defeat  a  bad  one  when  he  comes  up  for 
office  a  second  time,  and  for  reasons  which  will  suggest  themselves  to 
every  attorney.  I  need  not  allude  to  the  disclosures  of  the  gentleman 
from  San  Francisco,  the  other  day,  who  is  not  now  in  bis  seat,  and  I 
only  say  this  because  experience  shows  that  the  people  do  not  exereise 
good  judgment  in  these  instances  in  making  those  changes.  Owing  to 
influence,  intrigue,  swapping,  and  all  the  other  things  that  control  the 
question,  the  bad  Judge  is  often  reelected.  These  were  reasons  enough, 
but,  as  was  explained  by  the  Chairman  of  the  committee,  section  ten 
completely  cures  all  the  objections  that  were  raised  here  by  the  gentle- 
man who  offered  the  amendment,  that  the  Legislature  may,  bv  concur- 
rent resolution  and  two-thirds  vote,  remove  either  of  these  Judges. 

BEMABBS  or  MB.  MCCALtCM. 

I  supposed  that  the  Committee 


Mb.  McCALLUM.  Mr.  Chairman 
on  Judiciary  would  not  have  changed  the  term  of  office  of  the  Judges  of 
the  Supreme  Court,  except  on  account  of  the  classification  which  seemed 
to  make  it  necessary  to  make  the  terms  twelve  years  instead  of  ten. 
Now,  sir,  I  cannot  see  that  Judges  ought  to  be  elected  for«  longer  term 
than  any  other  officers.  I  do  not  believe  in  so  long  a  term  as  that  of 
twelve  yeare,  especially  when,  as  in  this  case,  it  may  be  conveniently 
obviated.  No  otner  officers  in  this  State  are  elected  for  more  than  four 
yeara,and  the  Judiciary  Committee  have  recognized  the  necessity  which 
may  arise  for  the  change  of  Judges  for  less  cause  than  that  which  would 
bo  cause  of  impeachment  by  providing  for  the  removal  of  Judges  by  Act 
of  the  XiCgislature.  There  is  therefore  recognized  a  necessity  for  a  pro- 
vision for  change.  I  prefer  giving  that  opportunity  to  an  election.  The 
faithful  Judge,  as  a  rule,  will  be  reelected,  if  he  wishes  to  be.  Under  our 
system  I  believe  every  Judge  who  has  been  b  candidate  for  reelection, 
with  the  exception  of  one,  has  been  reelected  under  this  ten-year  term 
of  office,  and  that  in  eighteen  hundred  and  sixty-seven  was  under  s 
most  peculiar  political  condition  of  affairs  in  the  State  of  California, 
Now,  sir,  this  report  proposes  to  extend  the  term  from  this  long  term  of 
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ton  years  to  twelve  years,  and  I  suppose  for  the  reason  which  I  have 
stated,  that  in  order  to  classify  it  was  necessary  to  make  the  term  twelve 
instead  of  ten.  Mow,  I  conTess  I  might  be  suited  with  a  term  of  eight 
years,  but  in  order  to  classify  it  will  be  necessary  to  make  the  terms 
Iwelveor  six,  and  I  think  by  striking  out  the  word  "twelve"  wherever 
it  occurs  and  inserting  "six,"  and  "four"  where  it  occurs  and  inserting 
"two,"  that  it  will  be  a  better  proposition  ns  to  term  than  the  twelve- 
year  term  provided  by  the  committee.  As  to  the  proposition  to  continue 
the  present  Judges  in  office  or  extend  their  terms,  I  think  that  is  so 
unusual,  and  so  little  reason  has  been  given  for  it,  that  it  is  s&rcely 
worth  discussing.  I  shall  offer,  if  it  is  not  now  in  order,  at  the  proper 
lime,  an  amendment  to  strike  out  the  word  "twelve"  wherever  it 
occurs,  and  the  word  "four"  wherever  it  occurs,  and  insert  in  their 
places  the  words  "  six  "  and  "  two." 

RXUABKS    or  Mt.  MCFARLAlfD. 

Me.  McFAKLAKD.  Mr.  Chairman :  I  certainly  am  opposed  to  strik- 
ing out  twelve  and  inserting  any  smaller  number.  I  would  be  in  favor 
of  a  longer  term.  If  there  is  any  department  of  the  Government  that 
ought  to  be  stable,  it  is  the  judiciary.  If  there  is  any  officer  who  should 
be  as  sacred  as  possible,  as  to  bis  tenure  of  office,  it  is  the  Judge. 
When  they  go  into  a  Court  of  justice  they  are  expected  to  leave  every 
other  consideration  behind  them  except  the  merits  of  that  case.  The 
scales  ought  to  be  so  even,  sir,  that  neither  the  slightest  breath  of  pop- 
ular clamor,  nor  the  slightest  consideration  of  policy  should  change 
them  in  the  least.  Now,  sir,  under  our  svstem  of  government,  the 
whole  American  system  of  government,  the  judiciary  is  by  far  the  most 
important  department  to  the  people.  It  is  about  the  only  one  that  acts 
directly  upon  the  people.  The  Legislature  cannot  take  away  your  rights 
or  mine  without  taking  away  the  rights  of  the  whole  community.  It 
acts  upon  the  people  as  a  body.  Laws  are  general  and  unifi>rm  in  their 
operations,  and  it  is  not  very  probable,  sir,  that  the  Legislature,  respon- 
sible to  the  whole  people,  are  going  to  passonerous  laws  which  affect  the 
whole  people;  but,  sir,  our  personal  rights  are  detenuined — our  rights 
of  life,  liberty,  and  property  are  determined  by  our  Judges.  The  Courts 
ore  the  great  reservoir  of  power  under  this  system.  We  have  not  a  soli- 
tary right  of  person,  property,  or  life  itself,  that  may  not  come  under 
the  power  of  the  Judze.  Now,  sir,  the  Judge  ought  to  be  in  a  position 
where,  considering  that  he  is  human,  and  governed  to  some  extent, 
insensibly,  perhaps,  by  the  motives  that  influence  men,  he  is  independ- 
ent to  the  farthest  {loasible  degree.  Now,  sir,  do  ^ou  want  to  put  a  man 
upon  the  bench  with  the  knowledge  that  within  a  few  years  he  will 
have  to  be  reelected,  or  else  lose  his  seat?  Do  you  tell  me  that  the  very 
tiest  minds  will  not  be  influenced  by  this  question  of  popularity?  A 
Judge,  in  determining  private  rights,  should  not  be  influenced  in  the 
least  by  any  thought  of  the  popularity  of  his  decision.  I  can  point 
to-day  to  one  or  two  gentlemen  who  were  as  ^ood  men  as  ever  were 
there,  who  failed  of  a  reSleclioon,  or  renomination,  because  one  or  two 
decisions  they  happened  to  make  were  unpopular,  and  their  friends  were 
afraid  to  nominate  them  at  that  time.  I  say,  when  a  man  goes  upon 
the  bench,  for  my  part,  I  am  in  favor  of  electing  him  for  life,  or,  at 
least,  during  good  behavior.  He  ought  to  be  paid  salary  enough  to  put 
him  beyond  the  reach  of  want  and  Myond  the  reach  of  corruption ;  and 
in  the  seond  place,  a  term  of  office  so  long  and  so  secure  that  he  is  not 
afraid  of  the  people;  that  he  is  not  afraid  of  popular  opinion. 

It  is  a  perfect  delusion  to  say  that  a  good  Judge  will  be  reelected. 
We  know,  sir,  the  political  history  of  this  State,  and  you  must  keep  that 
fact  in  view.  We  know,  sir,  that  almost  from  the  foundation  of  this 
.  State  government  the  people  of  this  State  have  been  divided  into  two 
great  political  parties,  nearly  equal;  and  we  may  assume  that  that  will 
be  the  case  in  the  future.  That  it  was  impossible  to  tell  which  would 
triumph  one  jfear  and  whicli  the  next.  Now,  sir,  it  will  happn  always, 
almost  ii^ariably,  that  the  political  party  that  happens  to  oe  in  power 
that  year  will  elect  the  Judges.  It  never  has  been  otherwise,  that  I 
know  of,  except  perhaps  in  one  or  two  cases,  and  then  just  in  San  Fran- 
cisco. When  men  gn  to  a  general  election  they  do  not  vote  for  men,  they 
vote  for  political  ideas.  When  they  go  to  the  primary  meetings  they 
vote  for  men,  but  when  they  go  to  a  general  election  they  vote  for  ideas; 
and  you  need  not  tell  me  that  if  the  Republican  party  is  in  power  that 
they  are  going  to  elect  Democratic  Judges,  or  if  the  Democratic  party  is 
in  power  they  are  going  to  elect  Republican  Judges.  The  men  will  be 
elected  who  are  nominated  by  the  party  that  carries  the  State  that  year. 
I  do  not  care  how  well  a  Judge  dischargee  his  duty,  if  he  does  not  hap- 
pen to  be  on  the  winning  ticket  he  caunot  be  reelected  any  more  than 
m'the  case  of  a  Sheriff  or  County  Clerk.  Therefore  the  argument  that 
a  good  Jud^  will  be  reelected  is  worth  nothing.  Now,  sir,  I  ask  if  it  is 
a  good  position  to  put  a  Judge  in,  to  have  him  in  the  power  of  the 
changes  and  the  wavesof  political  sentiment?  I  say,  no.  It  is  the  same 
with  other  officers.  Talk  about  men  being  reiilected  because  they  have 
been  good  officers  I  We  have  in  this  State  to-day — although  he  does  not 
belong  to  my  party — a  gentleman  acting  as  Governor  of  this  State,  whom 
I  believe,  in  all  respects,  has  made  a  good  Governor.  But,  sir,  if  he 
should  run  for  Governor  again  he  could  not  be  elected  at  all,  unless  his 
party  happened  to  be  in  power.    It  is  the  same  with  Jud(^ 

The  only  safety  is  in  haft'ng  a  bench  independent  in  all  things; 
independent  of  money  influence,  independent  of  the  influence  of  popu- 
lar clamor,  independent  of  political  influence;  and,  without  that,  you 
cannot  have  a  pure  and  independent  judiciary.  And,  sir,  there  is  no 
position  in  the  world  that  requires  such  hi^h  qualities  of  manhood  as 
that  of  the  Judge;  there  is  certainly  none  in  which  more  character  is 
required  to  withstand  the  influences  that  sway  men  outside  of  Court. 
More  than  that,  we  generally  take  Judges  from  middle  life  at  least. 
You  take  them  right  from  the'midst  of  a  ousiness  which  they  have  fol- 
lowed up  for  years,  and  upon  which  they  depend  for  a  livelihood ;  keCp 
them  away  from  that  business  four  years,  or  six  years,  and  that  business 
is  destroyed  they  have  to  go  back  and  commence  all  over  again,  when 
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they  are  in  the  decline  of  life,  to  build  up  another  business.  When  yon 
take  a  man  in  the  prime  of  life,  and  put  him  in  the  office  of  Judge  of 
the  Supreme  Court,  you  should  give  him  a  term  that  he  may  expect  for 
a  great  portion  of  the  balance  of  his  life.  Put  him  there  under  these 
circumstances,  and  give  him  salary  enough  so  that  he  does  not  have 
to  look  after  his  own  private  interest,  and  to  pinch  himself  for  money 
to  pa^  his  monthly  bills,  and  you  have  an  independent  judiciary;  and 
that  IS  the  only  way.  Let  him  npt  be  dependent  upon  the  conflicting 
waves  of  public  opinion,  upon  the  influence  of  money,  or  upon  political 
influence.    I  hope  that  these  amendments  will  not  be  adopted. 

BKMARKS  or  KB.  TIKNIS. 

Mb.  TINNIN.  Mr.  Chairman :  I  am  in  favor  of  the  principle  enunci- 
ated by  the  Committee  on  Judiciary  and  Judicial  Department,  and  hope 
that  tie  substance  of  the  report  that  they  have  presented  here  will  be 
adopted  by  this  Convention.  I  believe  in  a  long  term  judiciary.  I 
believe  that  it  will  advance  the  interests  of  the  Stale  and  purify  the 
judiciary.  If  there  has'  been  any  one  thing  that  has  been  a  greater 
disgrace  to  the  State  than  another,  it  is  some  of  the  political  decisions 
made  in  respony  to  public  clamor  or  party  interest.  It  is  only  necessary 
to  refer  liack  to  the  decision  renderea  by  the  judiciary,  that  any  person 
who  started  from  the  Atlantic  coast,  as  soon  as  he  arrived  he  became  a 
citizen  of  the  State  of  California,  and  from  that  time  he  was  entitled  to 
vote. 

Mb.  ROLFE.    The  Supreme  Court  never  decided  that. 

Mr.  TINNIN.  That  decision  was  made,  and  it  had  an  influence  in 
this  State.  It  had  an  influence,  and  controlled  the  vote  of  this  State. 
It  was  a  political  matter 

Mb.  terry.  It  was  an  opinion  of  the  Attorney-General.  The 
Court  had  nothing  to  do  with  it. 

Mb.  TINNIN.-  I  refer  to  the  Know-Nothing  times.  I  know  that 
men  were  influenced  in  that  way  and  prevented  from  voting.  There 
are  political  decisions.  Gentlemen  argue  here  that  only  Judges  who 
have  served  faithfully  will  be  reelected.  My  experience  is  to  the  con- 
trary. I  have  attended  the  conventions  of  the  Democratic  partv,  of  the 
Independent  party,  and  the  Republican  party;  and  what  is  tbe  argu- 
ment advanced  therein  in  regard  to  judicial  {xisitions?  Why,  A  already 
has  the  office,  and  the  party  owes  him  no  more  recomper,^;  his  fealty 
has  beeiipaid  for ;  now  give  it  to  B,  or  some  one  else  who  has  served  the 
party.  Tliat  argument  invariably  controls  the  convention,  and  you  will 
find  that  those  who  have  held  the  office  are  ousted  to  make  room  for 
others.  Public  clamor  has  its  influence  even  upon  Judges.  As  soon  as 
you  place  a  roan  in  office  he  iimiiedialely  looks  out  for  further  advance- 
ment, and  in  order  to  advance  his  awn  private  interest  be  will  make 
decisions  in  accordance  with  public  clamor.  Is  that  the  interest  of  the 
public?  We  find  very  often  that  this  public  sentiment  changes  very 
quickly.  About  three  years  ago  there  was  in  the  Legislature  of  this 
State  a  bill  to  build  a  railroad  in  Tuolumne  County.  Those  people  came 
up  here  by  the  hundreds  and  clamored  for  the  Legislature  to  pass  the 
bill,  and  finally  got  the  bill  through,  but  the  Governor  pocketed  the 
bill.  The  result  was  that  the  Governor  was  burned  in  effigy  in  Tuol- 
umne County,  and  the  only  gentleman  who  opposed  the  bill  has  been  sent 
since  to  this  Constitutioual  Convention  and  has  the  entire  confidence  of 
his  constituents.  Now,  sir,  that  shows  how  soon  public  clamor  will 
change.  I  hope  for  this  reason  that  the  long  term  judiciary  will  be 
adopted.    It  will  certainly  purify  the  judicial  system  of  this  State. 

BKUABIS  or  MB.  JOBMSOK. 

Mb.  JOHNSON.  Mr.  Chairman:  Having  adopted  the  second  section 
of  this  report,  it  seems  to  me  that  we  should  adopt  the  thinl,  as  it  is  a 
link  in  the  chain  of  the  new  judicial  system.  We  have  had  the  ten- 
year  law  as  to  the  tenure  of  our  Supreme  Court  Justices,  and  I  do  not 
know  that  it  has  been  subject  to  any  animadversion  on  account  of  the 
length  of  time.  I  do  not  know  of  any  complaint  that  has  ever  been 
uttered  against  it.  As  there  have  been  no  complaints,  and  as  it  is  pro- 
posed now  to  extend  the  term  two  years  simply  iu  order  to  make  this 
report  consistent,  and  to  put  the  new  machinery  in  practical  and  work- 
ing order,  I  favor  the  proposition.  The  only  hope  of  the  country,  alike 
in  troublous  and  peaceful  times,  is  in  a  fearless,  outspoken,  and  inde- 
pendent judiciary.  We  are  peculiarly  a  pople  subject  to  impulses, 
political  changes,  and  popular  clamor.  When  one  occupies  so  nigh  a 
position  as  this  he  should  not  only  be  removed,  but  should  feel  himself 
removed  from  all  extraneous  influence.  If  he  does  his  duty  he  must 
combat  prejudice  and  passion.  Personal  favoritism  he  must  have  none. 
When  all  else  is  clamorous — the  populace,  the  press,  the  bar — the  good 
and  great  Judge  is  expected  to  possess,  and  must  possess,  the  impress  of 
the  equal  mind. 

Those  who  have  enlightened  the  jurisprudence  of  this  country  the 
most  held,  a  life  office.  We  should  have  had  no  such  luminous  example 
as  Marshall  had  he  not  been  appointed  for  life,  and  thus  been  enabled 
to  give  that  close,  consecutive  study  to  the  various  subjects  which  were 
presented,  es|ieciRlly  to  the  Constitution  of  bis  country,  which,  by  his 
power  of  analysis  and  refinement,  he  made  beau'iful,  syiiimetriral,  and 
strong,  and  such  as  the  early  fathers  intended  it  should  be.  Look  at  the 
English  system,  too,  and  let  it  not  be  forgotten  that  it  is  from  England 
we  get  our  commou  law,  with  its  amplifications.'its  nice  discriminations, 
its  perfect  adjustments.  Under  rotary,  removable  Judges  it  would  have 
been  hopelessly  dwarfed,  and  would  never  have  attained  to  the  propor- 
tions it  has  acquired  by  the  lives  and  the  life  office  of  the  Justices  and 
Chancellors. 

Suppose  you  were  to  provide  for  the  election  of  Justices  of  the  Supreme 
Court  every  four  years;  would  you  not  at  once  subject  them  to  the  ner- 
vous uneasiness  of  offending  some  fnend,  to  a  morbid  sensitiveness  that 
they  might  lose  their  position,  subject  them  to  the  temptation  of  trying 
to  titilate  the  public,  favor  the  strong  at  the  expense  of  the  weak,  and 
ingratiate  some  crafty  politician  who  had  nontrol  of  the  local  hustings? 
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We  want  to  hare  our  Judges  set  apart.  Not  ao  with  the  other  depart- 
ments. There  is  reason  why  the  Legislature  should  be  changed  fre- 
quently, because  our  people  demand  different  Uws.  Changes  are 
suggested,  changes  are  required,  and  the  whole  thing  is  more  or  less  an 
experiment.  The  excellence  of  the  judicial  system  on  the  other  hand 
is  predicated  not  on  change,  but  on  certainty,  on  permanence  and  prece- 
dent. What  has  been  said  of  the  Legislature  may  also  be  said  of  the 
executive  department.  The  State  is  plentifully  supplied  with  men  who 
are  sufBcienliy  honest,  and  with  sufficient  judgment  to  fill  the  place  of 
Governor  or  legislator,  bnt  quite  a  different  order  of  talent  is  required  to 
hand  down  the  laws  unimpaired,  to  adhere  to  precedent,  and  to  refine 
without  over-refinement. 

The  Judge  should  be  modeled  after  the  demeanor  of  Hastings  at  the 
bar  of  the  Lords,  with  "the  equal  mind"  engraven  on  his  forehead,  but 
in  all  things  else  unlike  him,  and  to  translate  literally  a  sentiment 
from  the  Epistles  of  Horace,  whatever  may  be  his  party,  he  should 
have  blaioned  above  the  bench :  "  Bound  to  swear  to  the  ipse  dixit  of  no 
master;  whither  my  convictions  carry  me,  thither  I  am  borne  a  welcome 
guest." 

REHARKB  or  MB.  BROWH.  0 

Mr.  brown.  Mr.  Chairman :  I  do  not  rise,  sir,  for  the  purpose  of 
entering  into  anything  of  a  lengthy  or  elaborate  argument  upon  this 
subject;  but  the  more  we  hear  from  all  sides  upon  this  subject  the  more 
thoroughly  I  am  convinced  that  the  report  of  the  committee  on  section 
three  is  correct;  that  it  has  been  thoroughly  digested;  that  it  is  in 
accordance  with  what  is  right,  and  that  it  is  almost  unexceptionable. 
The  different  amendments  proposed  may  be  measures  that  are  good,  and 
in  some  respects  they  might  work  well,  but  when  we  consider  the  mat- 
ter in  its  vast  bearings,  I  am  convinced  that  the  length  of  time  is 
decidedly  reasonable.  Such  lawyers  as  our  Judges  should  be  are  not 
reached  in  a  moment.  They  are  a  matter  of  living  progress.  I  am  not 
going  to  advocate  putting  Judges  in  for  life,  but  it  is  evident  that  a  man 
with  great  energies,  with  fine  discrimination,  can  see  and  know  at  once, 
and  in  a  number  of  years  be  commences  to  make  progress,  and  goes  on 
successively,  so  that  he  is  able  to  decide  upon  the  great  principles  of  jus- 
tice to  better  purpose  than  he  possibly  could  in  the  commencement.  As 
to  political  influences,  I  think  that  they  are  decidedly  in  opposition  to 
justice,  especially  when  elections  are,  frequent.  These  arguments  hare 
been  presented  before  this  body  quite  extensively,  so  that  I  do  not  think 
it  is  necessary  for  any  of  us  to  dwell  particularly  upon  this  subject;  but 
I  feel  that  I  shall  vote  for  section  three  as  presented  by  the  committee. 

Mr.  OVEKTON.     Mr.  Chairman :  I  call  for  the  previous  question. 

The  main  question  was  ordered. 

The  CHAIHMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Barbour. 

The  amendment  was  rejected. 

Thx  chairman.  The  question  recurs  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Nevada,  Mr.  Cross. 

The  amendment  was  rejected. 

Mr.  belcher.  Mr.  Chairman :  I  hare  an  amendment  to  offer  to 
that  section. 

Tbr  secretary  read: 

"  Amend  section  three  by  striking  out  all  after  the  word  '  office,'  in  the 
twelfth  line,  down  to  and  including  the  word  'office,'  in  the  fifteenth 
line." 

REUIRKS   OF   MR.   BELCBKR. 

Mr.  belcher.  Mr.  Chairman:  I  am  in  favor  of  this  report,  as 
made  by  the  committee,  with  the  exception  of  the  amendment  which  I 
have  just  sent  up  to  bo  read.  This  report  provides  that  in  case  of  a 
vacancy  the  Governor  shall  appoint  a  person  to  fill  the  vacancy,  and 
then  an  election  shall  be  had  to  fill  the  vacancy.  The  amendment 
which  I  have  sent  up  simply  provides  that  in  case  of  a  vacancy  the 
person  appointed  by  the  Governor  shall  hold  for  the  remainder  of  the 
unexpirecl  term.  Instead  of  having  an  election  to  fill  the  vacancy 
already  filled  by  the  appointment  of  the  Governor,  let  that  appointee 
hold  for  the  balance  of  the  unexpired  term.  I  think  that  would  be  an 
improvement  upon  these  frequent  elections.  I  should,  myself,  be  in 
favor  of  an  appointive  judiciary.  I  believe  it  would  be  better  than  an 
elective  judiciary,  but  it  has  become  the  policy  in  these  later  years  to 
have  all  the  Judges  elected  by  the  people.  Now,  I  am  in  favor,  wbenH* 
the  Governor  has  appointed  some  one  to  fill  the  office  for  a  year  or  so,  of 
letting  him  hold  the  office  for  the  unexpired  term.  It  does  not  interfere 
with  this  system  at  all ;  it  does  not  derange  it  in  any  way,  but  it  simply 
leaves  the  man  appointed  by  the  Governor  to  occupy  the  office  for  one, 
two,  or  three  years;  until  the  regular  election  comes  to  fill  the  office.  I 
believe  it  would  be  a  proper  amendment. 

BKUaBXa  OF  MB.  TBBRT. 

Mb.  terry.  Mr.  Chairman:  I  am  opposed  to  the  principle  of  this 
amendment.  It  is  the  sense  of  this  Convention  that  all  officers  should 
be  elected  by  the  people,  and  if  the  people  are  qualified  to  elect  their 
Governors  and  legislators  they  are  qualified  to  elect  their  Judges.  When 
a  vacancy  occurs  by  death  it  would  not  imply  a  number  of  elections, 
and  it  would  create  very  little  inconvenience  to  vote  for  one  man  more 
at  the  next  general  election.  The  amendment  proposed  would  give  the 
Governor,  in  case  a  vacancy  occurred  in  the  first  year  after  an  election, 
a  right  to  appoint  for  eleven  years.  He  may  appoint  for  eleven,  ten,  or 
eight  years.  It  seems  to  me  that  the  only  tbmg  necessary,  the  only 
reason  for  giving  the  Governor  the  power  at  all,  is  to  have  the  office 
filled  and  to  have  the  business  transacted  until  the  general  election 
comes  round.  He  is  to  put  in  a  person  temporarily,  until  the  people 
can  act  In  that  respect  the  report  of  the  committee  is  right,  that  the 
Governor  should  appoint  only  until  the  time  comes  when  the  people 
may  elect  a  person  for  the  unexpir«d  term.  I  hope  that  this  amend- 
ment will  be  voted  down. 


Mr.  WYATT.  Mr.  Chairman :  I  send  up  an  amendment  to  amend 
section  three,  and  the  pending  amendment,  as  a  substitute. 

Tax  SECRETARY  read : 

"  Sec.  3.  The  Justices  of  the  Supreme  Court  shall  be  elected  by  the 
qualified  electors  of  the  State  at  large,  at  the  general  State  elections,  at 
the  times  and  places  that  State  officers  are  elected,  and  the  term  of  office 
shall  be  ten  years  from  and'  after  the  first  Monday  of  January  next  suc- 
ceeding their  election,  except  those  elected  at  the  first  election,  who,  at 
their  first  meeting,  shall  so  classify  themselves  by  lot,  that  one  Justice 
shall  |o  out  of  office  every  two  years — the  Justice  having  the  shortest 
term  to  serve  shall  be  Chief  Justice.  If  a  vacancy  occur  in  the  office  of 
a  Justice,  the  Governor  shall  appoint  a  person  to  hold  the  office  until  the 
election  and  qualification  of  a  Justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeiling  general  election,  and  the  Justice 
so  elected  shall  hold  the  office  for  the  remainder  of  the  unexpired  term." 

Ma.  WYATT.    The  amendment  moved  there  contemplates 

Mb.  terry.  I  rise  to  a  point  of  order.  The  amendment  is  out  of 
order,  for  the  reason  that  it  is  in  conflict  with  section  two,  which  is 
already  adopted. 

The  CHAIRMAN.  It  oould  not  be  a  question  of  order.  It  is  compe- 
tent for  the  committee  to  adopt  inconsistent  amendments  if  it  thinks 
proper. 

Ma.  WYATT.  That  is  just  what  I  am  after,  to  reconsider  what  we 
have  done  yesterday  with  reference  to  the  election  of  seven  Judges,  or 
of  constituting  the  Supreme  Court  with  seven  Judges. 

Tbe  CH.MRMAN.  If  the  gentleman  offers  it  on  that  ground  the 
Chair  must  decide  it  out  of  order. 

Me.  HOWARD.     Then  it  seems 

The  CHAIRMAN.  If  the  gentleman  avows  that  is  the  object,  tbe 
Chair  will  hold  that  it  is  out  of  order.  The  Committee  of  the  Whole 
cannot  reconsider. 

Mb.  WYATT.  Mr.  Chairman:  I  submit  that  in  presenting  a  propo- 
sition here,  this  committee  is  not  tied  or  bound  by  anything  that  they 
have  done  yesterday. 

The  CHAIRMAN.  The  Chair  decides  that  they  are  bound.  There 
can  be  no  reconsideration  in  Committee  of  the  Whole. 

Me.  WYATT.  I  most  respectfully  appeal  from  the  decision  of  the 
Chair,  to  see  whether  that  question  be  carried  by  the  decision  of  the 
Chair,  or  by  the  action  of  the  committee. 

The  CHAIRMAN.    It  takes  three  to  appeal. 

Mb.  HERRINGTON.    I  second  the  appeal. 

Mr.  WYATT.  I  apprehend  that  I  have  not  the  necessary  assistance, 
from  the  way  gentlemen  act. 

Me.  EVEY.     I  second  the  appeal. 

Me.  WILSON,  of  Tehama.    I  second  t^e  appeal. 

The  CHAIRMAN.  The  gentleman  prop<»ea  an  amendment  which 
he  declares  Is  for  the  purpose  of  reconsidering  the  action  of  yesterday. 
The  Chair  explained,  on  a  former  occasion,  why  the  Committee  of  the 
Whole  cannot  reconsider  any  vote.  Its  action  is  binding  upon  itself. 
The  gentleman  now  takes  an  appeal  from  the  decision  of  tbe  Chair. 
The  question  is:  Shall  the  decision  of  the  Chair  stand  as  the  decision  of 
the  committee? 

Mb.  LAINE.  It  seems  to  me  that  the  Chair  is  in  error.  On  yester- 
day we  took  no  vote  upon  section  two,  but  simply  refused  to  amend  it. 
The  committee  took  no  vote  adopting  that  sectiou.  So,  it  seems  to  me, 
that  this  may  be  in  order  now. 

Thb  CHAIRMAN.  The  committee  refused  to  amend  that  section, 
which  is  equivalent  to  the  adoption  of  it,  and  the  report  back  to  tbe  Con- 
vention would  be  that  provision  of  the  report  as  adopted  by  the  com- 
mittee. The  question  is:  Shall  the  decision  of  the  Chair  stand  as  the 
decision  of  the  committee? 

The  decision  of  the  Chair  was  sustained. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offeyd  by  the 
gentleman  from  Yuba,  Mr.  Belcher. 

The  amendment  was  rejected. 

Mr.  McOALLUM,    Mr.  Chairman ;  I  send  up  an  amendment. 

The  secretary  read: 

"  Strike  out  the  words '  twelve,'  and  '  eight,'  wherever  they  occur  rela- 
tive to  the  term  of  office,  and  insert  'six'  and  'four;'  also  strike  out 
'four,'  where  it  occurs,  and  insert  'two.'  " 

Mb.  JOYCE.    I  second  the  amendment 

Mr.  McCALLUM.  I  think  that  will  read  correctly.  The  idea  pre- 
sented is,  as  I  stated  before,  simply  to  reduce  the  term  of  office  to  six 
years  intead  of  twelve.  If  the  Committee  of  the  Whole  are  in  favor  of 
the  idea  of  a  six  years  term,  and  an  election  every  two  years,  there  is 
no  difficulty  about  the  plan,  because  it  does  not  interfere  with  tbe  plan 
of  the  Judiciary  Committee. 

The  amendment  was  rejected. 

The  CHAIRMAN.    The  Secretary  will  read  section  four. 

The  SECRETARY  read : 

Sec.  4.  The  Supreme  Court  shall  have  appellate  jurisdiction  in  all  ^ 
cases  in  equity ;  also,  in  all  cases  at  law  which  involve  the  title  or  pae- 
sessiou  of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of  interest  or  tbe 
value  of  the  property  in  controversy,  amoiAts  to  three  hundred  dollars; 
also  in  cases  of  forcible  entry  and  detainer,  and  in  all  such  probate  mat- 
ters as  may  be  provided  by  law ;  also  in  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone.  The  Court  shall  also  have  power  to 
issue  writs  of  mandamus,  certiorari,  prohibition ,  and  habeas  corpus,  and 
also  all  writs  necessary  or  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction.  Eachof'^the  Justices  shall  have  power  to  issue  writs  of 
habeas  corpus  to  any  part  of  the  State,  upon  petition  by  or  on  behalf  of 
any  person  held  In  actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  the  Supreme  Court,  or  before  any  Superior  Court  iu 
the  State,  or  before  any  Judge  thereof.  , 

Mr.  McFARLAND.    Mr.  Chairman :  I  send  up  an  amendment 


Digitized  by 


Google 


Jan.  9, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


963 


Thb  secretary  read: 
"Amend  by  striking  out  the  words  '  three  hundred '  in  line  fire,  and 
inserting  in  lieu  thereof  the  words '  one  thousand.'  " 

(■MARKS  OP  MR.  MCrARLAND. 

Mb.  McFARLAKD.  Mr.  Chairman :  The  section  already  provides 
that  an  appeal  may  be  taken  in  all  cases  which  involve  the  title  of  pos- 
session of  real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three  hundred  dollars; 
also  in  cases  of  forcible  entry  and  detainer,  and  in  all  such  probate  mat- 
ters as  may  be  provided  by  law;  also  in  all  criminal  cases  amounting  to 
felony.  What  I  propose  to  amend  is  this :  This  section  proposes  to  give 
the  nght  of  appeal  in  all  cases  in  which  the  amount  in  dispute  is  three 
hundred  dollars.  Now,  sir,  I  believe  that  the  business  of  our  appellate 
Court  has  been  unnecessarily  retarded  by  appeals  in  small  matters.  I  do 
not  see  wliy  in  the  world,  if  a  man  has  a  dispute  with  another  about 
four  or  five  hundred  dollars,  an  ordinary  case,  the  Judge  of  the  District 
Courtf  or  a  Superior  Judge,  under  this  system,  either  with  or  without  a 
jury,  cannot  do  as  much  justice  in  that  case  as  is  possible  to  be  done  by 
any  Court.  The  fact  of  the  business  is  that  the  case  only  can  be  tried  in 
the  nisi  prius  Court  anyway.  When  you  go  into  an  appellate  Court  you 
have  only  the  skeleton  of  a  case.  There  is  no  flesh  and  blood.  Only  a 
ghost  of  it.  It  is  more  e{>hemeral.  It  is  a  mere  determining  of  an 
abstract  question.  Now,  sir,  I  believe  that  benefits  would  accrue  to 
litigants  in  all  that  class  of  eases,  if  the  decision  of  the  Court  below 
was  final.  In  the  first  place,  you  can  only  try  a  case  where  the 
parties  and  the  witnesses  are  before  the  Court  that  tries  it.  In  the  sec- 
ond place,  you  would  have  your  case  tried  there.  As  it  is  now,  the 
cases  are  not  half  tried,  because  it  is  a  natural  understanding  that  every- 
thing is  going  to  be  appealed.  The  lawyers  know  they  are  going  to 
appeal.  The  Judge  upon  the  bench  says:  "My  responsibility  is  not 
very  great,  for  if  I  make  an  error  this  will  be  appealed."  It  may  be 
said  tLat  in  the  hun^  of  a  nisi  prius  trial  a  good  Judge  may  commit 
an  error.  Upon  a  motion  for  a  new  trial  he  has  plenty  of  time  to  recon- 
sider, and  if  he  finds  that  he  has  committed  an  error  and  has  done  an 
injury  to  a  party,  having  the  whole  case  before  him,  he  can  grant  a  new 
trial.  That  can  be  done  with  very  little  expense.  Why  is  ne  not  in  a 
position  to  do  justice  in  that  case?  Why  cannot  more  justice  be  done 
there  than  anywhere  else?  It  may  be  said  that  a  man  ought  to  have  a 
right  to  appeal  in  any  case.  You  have  abandoned  that  principle  now, 
bMause  you  provide  that  he  can  only  appeal  in  a  case  involving  three 
hundred  dollars.  It  is  a  mere  question  of  where  you  shall  draw  the 
line.  I  do  not  believe  men  are  much  benefited  by  appeals  in  these  small 
cases.  And  I  believe  that  for  all  the  parties  the  best  justice  they  could 
get  could  be  had  right  there  in  that  Court.  Suppose  a  party  appeals  in 
a  matter  involving  four  or  five  hundred  dollars.  If  he  does  not  get  a 
reversal  he  is  so  much  more  the  loser.  Now  if  he  gets  a  reversal  the 
chances  are  a  new  trial  is  ordered.  He  may  win  there  again  or  he  may 
not.  If  he  does  not  win  he  has  got  to  appeal  again.  If  he  wins  the 
other  side  appeals,  and  his  outside  expenses  will  amount  to  more  than 
the  whole  matter  involved;  and  I  believe  that  more  justice  would  be 
done  to  litigants  if  appeals  were  cut  off  in  these  small  cases  than  will  be 
done  otherwise,  and  more  than  that,  the  cases  would  be  so  much  better 
tried.  When  all  parties  have  an  understanding  that  the  judgment  is 
final,  that  judgment  will  be  much  more  apt  to  be  right  than  where  each 
party  understands  there  is  going  to  be  an  appeal.  It  will  keep  a  great 
many  cases  out  of  the  Supreme  Court,  would  facilitate  their  business, 
and  would  give  them  more  time  to  examine  leading  cases  which  involve 
precedents.  These  appeals,  instead  of  doing  litigants  good,  do  them 
harm  and  involve  them  in  extra  costs.  There  is  only  one  argument 
against  this  amendment,  and  that  is  that  a  man  having  a  small  case 
should  have  as  much  right  to  appeal  as  one  having  a  large  case.  But 
you  have  already  abandoned  that  principle  by  fixing  the  limit  at  three 
hundred  dollars.  Now  there  are  a  great  man^  cases  where  the  right  of 
appeal  should  be  taken  away.  Suppose  I  claim  that  a  man  owes  me  a 
thousand  dollars  on  account.  It  is  a  mere  question  of  fact.  There  are 
no  abstruse  legal  questions,  no  question  about  the  title  of  real  estate.  It 
is  a  simple  question  of  fact.  Now,  sir,  that  case  can  be  tried  and  more 
justice  can  be  done  to  the  parties  with  the  understanding  that  the  trial 
shall  be  ended  in  the  lower  Court  than  where  you  grant  an  appeal.  In 
the  end  these  appeals  do  injury  to  everybody,  to  both  sides  of  a  case  and 
to  the  clients.  The  lawyers  would  try  their  cases  more  carefully  and 
thoroughly  if  they  did  not  have  this  right  of  appeal.  And  then,  sir, 
you  send  to  the  appellate  Court  only  the  more  important  cases,  and  those 
which  involve  questions  of  precedents. 

RIMARKS  07  MR.  SMITH. 

Mr.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  do  not  know 
whether  the  gentleman  has  resided  much  in  the  interior  counties  of 
this  State,  but  if  he  has  he  has  certainly  learned  that  nearly  every 
interior  county  has  a  ring,  and  that  that  ring  has  influence  more  or  less 
with  the  Judges  that  sit  there.  Now,  if  the  District  or  Superior  Judge 
has  an  opportunity  of  trying  for  the  last  time  a  set  of  cases,  itgives  him 
the  power,  which  he  will  use,  to  reelect  himself  and  his  associates  in 
that  county.  I  have  had  some  experience  in  this  question,  and  I  know 
something  about  it.  The  principle  that  appeals  should  be  allowed  is 
correct.  I  think  if  the  gentleman  will  look  at  it  he  will  see  that  there 
is  no  line  drawn.  It  allows  appeals  in  all  cases  in  Justices'  Courts  to 
the  Superior  Coutis,  and  all  cases  in  the  Superior  Courts  are  allowed  to 
be  appealed  to  the  Supreme  Court.  Now,  there  are  many  cases  of  three 
hundred  dollars  of  which  the  law  is  just  as  important  and  just^as  diffi- 
cult as  cases  of  three  hundred  thousand  dollars.  If  a  man  has  a  case 
involving  three  hundred  dollars,  he  has  as  much  right  to  all  the  advan- 
tages of  the  administration  of  law  as  the  man  who  Los  a  case  involving 
three  hundred  thousand  dollars.    You  say  you  will  give  the  advantages 


of  the  Supreme  Court  to  men  who  have  large  amounts  involved,  hot 
you  refuse  them  to  men  who  have  but  small  amounts.  Now,  I  take  it 
that  it  is  against  the  principle  of  government.  The  principle  of  gov- 
ernment is  to  protect  tne  weak,  the  strong  will  look  out  for  themselves. 
I  would  be  in  favor  of  allowing  appeal  in  all  cases  if  it  was  only  one 
hundred  dollars.  Let  there  he  one  appeal — one  appeal  from  the  Justices' 
to  the  Superior  Court,  and  one  app^  from  the  Superior  Court  to  the 
Supreme  Court  in  all  cases. 

RIMARKS  or  MR.   MCCALLDM. 

Ma.  McCALLtTM.  Mr.  Chairman  :  In  this  respect  the  provision  in 
the  report  of  the  committee  is  identical  with  the  Constitution  as  it  is. 
Now,  the  committee  have  proposed  a  scheme,  or  plan,  to  facilitate  the 
decision  of  cases  by  an  increase  of  the  Judges  oi  the  Supreme  Court, 
and  by  a  provision  that  that  Court  shall  sit  in  sections,  aAd  also  with 
reference  to  a  Superior  Court  in  every  county  in  the  State.  There  was 
more  argument  when  the  Constitution  was  as  it  is  now  for  making  the 
limitation  one  thousand  dollars  than  there  is  under  this  proposed  plan 
of  the  committee.  But  there  was  one  argument,  I  submit  to  the  gentle- 
man from  Sacramento,  which  ought  to  be  deemed  conclusive  m  this 
article  reported  by  the  committee.  While  it  presents  many  beneficial 
features  which  entirely,  in  my  judgment,  overcome  the  objectionable 
features  of  it,  this  thing  must  be  said  as  against  it:  that  is,  in  providing 
that  every  county  in  the  State  shall  have  a  Superior  Court;  and  the 
counties  are  to  be  classified  so  that  the  compensation  shall  be  but  two 
thousand  dollars;  and  yet,  yon  take  small  counties  like  Mono  and  Inyo, 
it  is  not  expected,  or  cannot  be  expected,  to  have  so  high  an  order  of 
talent  in  the  Superior  Court  Judges  under  that  clause  as  uuder  the 
present  system.  Therefore,  there  will  be  more  reason  for  giving  the 
right  of  appeal,  or  rather  retaining  the  right  of  appeal,  in  all  cases 
involving  three  hundred  dollars  and  upwards,  than  under  the  present 
system.  Now,  sir,  it  is  very  expensive  to  appeal.  Under  the  present 
rule  there  are  not  many  appeals  in  that  class  of  coses ;  and  yet,  as  has 
been  intimated,  it  is  just  as  important  that  justice  should  be  done  to  the 
poor  man  where  the  amount  involved  is  three  hundred  dollars  and 
upwards,  as  that  justice  should  be  done  to  the  rich  man  where  the  sums 
in  controversy  amount  to  thousands.  I  do  not  think  that  there  should 
be  a  disposition  on  the  part  of  the  committee  to  recommend  any  change 
of  the  Constitution  from  what  it  has  been  upon  that  subject. 

Thi  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment oflered  br  the  gentleman  from  Saxmimento,  Mr.  McFarland. 

The  amendment  was  rejected. 

Mr.  LAINE.    Mr.  Chairman:  I  send  up  an  amendment. 

The  SECRETARY  read : 

"Amend  section  four,  by  striking  out  the  word  'three'  in  line  five, 
and  inserting  the  word  'six '  in  its  place.'" 

REMARKS  or    MB.  LAIHB. 

Mr.  LAINE.  Mr.  Chairman :  I  desire  to  say  a  few  words  in  support 
of  this  amendment  Now,  it  will  be  observed  by  almost  every  lawyer 
that  has  any  practice  that  a  ease  cannot  be  carried  to  the  Supreme  Court 
scarcely  for  three  hundred  dollars.  The  man  who  wins  the  suit  is 
loser,  and  this  section  encourages  these  small  appeals.  Lawyers  will 
advise  their  clients  to  take  them  that  they  may  get  the  fees.  If  yon 
would  place  it  at  six  hundred  dollars,  if  a  man  wins  his  appealed  case  he 
would  nave  something  left.  It  strikes  me  as  an  argument  in  favor  of 
raising  the  appellate  jurisdiction,  that  the  wealthy  man  can  afford  to 
appeal  and  to  keep  the  poor  man  in  litigation  for  the  purpose  of  vexa- 
tion. The  rich  man  appeals  and  can  satisfy  his  hatred  and  animosity, 
and  where  the  poor  man  wins  his  case  it  costs  him  more  than  it  is 
worth. 

Mr.  HILBOBN.  Is  there  a  State  in  the  Union  where  limit  is  fixed 
BO  high? 

Mr.  LAINE.  I  am  going  upon  the  common  sense  of  the  proposition. 
I  believe  it  will  be  beneficial  to  the  people  of  this  State,  regardless  of 
other  commonwealths.  If  there  are  any  other  gentlemen  whose  judg- 
ment are  the  other  wa}r  they  will  vote  a^inst  it.  I  know  that  in  some 
of  the  States  of  the  Union  they  have  limited  appeals  in  Justices  Courts, 
and  I  believe  we  ought  to  do  it  here.  Remarkably  so  I  notice  in  the 
Constitution  of  Texas,  they  have  provided  that  in  eases  in  Justices 
Courts  involving  twenty  dollars  there  should  not  be  any  appeal.  I 
believe  that  a  limitation  of  an  appeal  to  six  hundred  dollars  would  be 
valuable  to  the  people  of  the  State. 

BXMARKS  or  MR.  BKRRSTRCHER. 

Mr.  BEERSTECHER.  Mr.  Chairman :  I  hope  that  the  amount  will 
remain  as  fixed  by  the  committee.  If  it  were  within  my  power  I  should 
certainly  strike  out  any  amount  and  allow  an  appeal  for  any  amount. 
There  are  a  number  of  States  in  the  Union  where  the  appeal  does  not 
depend  upon  the  amount  in  controversy  at  all.  I  do  not  think  that  it 
depends  upon  the  amount  in  controversy  in  the  State  of  New  York;  at 
all  events  it  did  not  a  few  years  ago.  In  the  State  of  Michigan  an 
appeal  can  be  taken  to  the  Supreme  Court  for  five  dollars,  and  some  of 
the  most  important  law  questions  that  have  been  decided  by  Courts  of 
lost  resort,  have  been  decided  in  cases  where  the  amount  involved  was 
merely  nominal.  The  argument  used  by  the  gentleman  from  Santa 
Clara  that  if  an  appeal  be  taken  in  a  case  involving  but  three  hundred 
dollars,  that  the  expenses  of  the  appeal  will  totally  use  up  the  amount 
of  the  client's  judgment,  is  a  matter  not  to  be  considered  by  this  Con- 
vention. It  is  a  matter  that  rests  solely  and  alone  with  the  client.  If 
a  man  sees  fit  to  appeal  he  pays  the  expense,  but  the  privilege  ought  to 
remain.  The  gentleman  says  that  tbe  rich  man  can  increase  the 
expenses  of  the  poor  man  by  appealing ;  byt  the  gentleman  forgets  that 
the  rich  man  could  manipulate  juries  much  easier  in  a  Justice's  Court 
than  the  poor  man  could,  and  by  the  manipulation  of  a  petit  jury  in 
the  District  Court,  the  rich  man  securing  a  judgment  against  the  poor 
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man,  the  only  resort  of  the  poor  man  would  be  to  make  an  application 
for  a  new  trial.  That  application  being  mainly  or  wholly  ditcretionary 
with  the  District  Judge,  he  oould  refuse  the  application  for  a  new  trial, 
and  the  poor  man  would  be  wholly  remediless  against  the  rich.  By 
leaving  out  the  limitation  we  would  be  giving  justice  to  the  poor  man 
and  not  to  the  rich  man.  I  think  that  three  hundred  dollars  is  not 
small  enough,  and  I  should  be  in  favor  of  putting  it  at  fifty  dollars. 

KIMXRKS  or  MS.  BIRBIXOTOX. 

Mb.  IIERRIKGTON.  Mr.  Chairman:  I  should  be  in  faror  of  the 
report  of  the  c>>mmittee  as  it  now  stands  were  it  not  for  the  system  under 
which  the  Court  itself  is  organized,  and  I  am  in  favor  now  of  the  amend- 
ment niferetl  by  the  gentleman  from  Santa  Clara,  so  long  as  the  system 
that  has  been  adopted  here  by  this  (>>mmittee  of  the  Whole  shall 
remain  as  it  now  stands;  because  I  believe  that  in  every  instance 
where  a  person  is  prevented  from  any  further  litigation  it  will  be 
to  his  best  interest  that  it  shall  be  adopted  and  ho  prevented  from 
taking  any  further  steps.  The  very  first  provision  that  we  find  here 
with  reference  to  the  appellate  Court,  is  a  discretionary  power  lodged  in 
the  highest  officer  of  that  Court — a  discretionary  power  which  reaches 
to  every  case  and  every  character  of  case  that  is  appealable  to  the 
Supreme  Court.  And  it  is  lodged  in  the  discretion  of  that  officer  to  say 
whether  that  appeal  shall  be  to  the  Court  in  bank  or  not.  It  is  not  a 
mere  appeal  that  is  taken  and  ends  litigation.  But  when  a  case  is 
decided  in  one  branch  against  a  man  he  may  be  able  to  get  it  into  the 
Court  in  bank,  for  the  purpose  of  determining  finally  that  be  is  wrong 
or  that  he  is  right.  I  say  that  the  gentleman  from  Santa  Clara  is  right 
when  he  says  that  it  will  cost  more  to  take  an  appeal  than  the  amount 
involved  in  every  instance.  There  will  be  found  always  some  excuse 
for  carrying  a  case  into  bank  when  the  case  is  decided  against  some  large 
corporation  or  capitalist.  I  have  seen  too  many  of  these  cases  tried  in 
Courts  of  nisi  prius,  and  the  favors  that  are  conferred  upon  them.  Kow, 
I  say  that  in  every  case  where  an  appeal  can  be  barred,  I  am  standing 
for  barring  the  appeal,  because  in  such  instances  I  apprehend  that  even 
handed  justice  will  be  done  in  the  Court  nisi  prius.  Now,  upon  a 
proper  organization  of  this  Court,  I  admit  with  the  gentleman  from  San 
Francisco,  that  I  would  be  in  favor  of  an  appeal  bamd  upon  five  dollars, 
because  a  man  would  stand  his  equal  chance  in  the  upper  tribunal;  but 
until  another  system  is  adopted  than  that  presented  ny  the  oommittee, 
I  am  in  favor  of  cutting  off  every  appeal  that  is  possible  to  cut  off  from 
the  €!ourt  nisi  prius. 

Ths  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santft  Clara,  Mr.  Laine. 

The  amendment  was  rejected. 

Mb.  terry.    Mr.  Chairman :  I  have  an  amendment  to  offer. 

Thb  SECRETARY  read: 

"Amend  section  four  by  striking  out  the  words  'amounting  to  felony' 
in  the  seventh  line,  and  inserting  in  lieu  thereof  the  words  '  prosecuted 
by  indictment.'" 

BKHARKS  or  KB.  TIBBT. 

Mb.  terry.  Mr.  Chairman  :  The  Legislature  have  determined 
heretofore  the  jurisdiction  of  the  Courts,  by  defining  the  punishment  of 
the  crime,  and  the  definition  of  felony,  given  in  the  Coae,  and  always 
{fiven  in  the  statute  of  this  State — it  means  any  offense  which  is  pun- 
ished by  death,  or  imprisonment  in  the  State  Prison.  There  have  always 
been  certain  crimes  known  to  the  statutes  of  this  State,  the  status  of 
which,  as  to  whether  they  were  felonies  or  misdemeanors,  could  only 
be  determined  by  the  judgment  of  a  Court.  There  were  cases  of  assaults, 
felonious  assaults,  in  which  the  Court  may  either  punish  by  imprison- 
ment in  the  State  Prison,  by  imprisonment  in  the  County  Jail,  or  by 
fine,  so  that  in  these  cases,  after  the  jury  returned  the  verdict,  it  was 
never  known  whether  a  man  had  been  convicted  of  a  felonv  until  after 
the  judgment  of  the  Court  had  been  pronounced ;  and  the  right  of 
appeal  depended,  not  upon  the  verdict  of  the  jury,  but  upon  the  sentence 
01  the  Court.  If  he  was  sentenceil  simply  to  fine  or  imprisonment  in 
the  County  Jail,  he  had  no  appeal;  whereas,  if  he  was  sentenced  to  one 
month  in  the  State  Prison,  his  right  to  appeal  would  be  perfect  I  pro- 
pose to  extend  the  rijht  of  appeal  to  all  cases  prosecuted  by  indictment, 
so  that  when  a  man  is  indicted  be  is  entitled  to  have  an  appeal  from  the 
jiidgment  if  it  is  against  him.  I  can  see  no  reason  against  this  rule. 
The  only  reason  that  existed  heretofore  was  the  great  number  of  cases 
before  the  Supreme  Court — that  the  Court  was  overworked ;  but  we  have 
provided  in  this  report  for  two  branches  of  the  Supreme  Court,  and  that 
reason  does  not  nbbtin. 

Mb.  BEERSTECHER.  The  committee  has  adopted  a  report  which 
allows  prosecutions  on  information  without  indictment.  Now,  if  you 
say  "  indictment,"  that  would  probably  cut  off  those  who  were  prose- 
cuted on  information. 

Mr.  TERRY.  I  will  accept  that  amendment  Make  it  "  prosecuted 
by  indictment  or  information."  No,  that  won't  do,  for  "information" 
covers  cases  before  the  Police  Courts. 

Mb.  BEERSTECHER.  Suppose  some  counties  do  away  with  the 
Grand  JiiryT 

Mb.  van  DTKE.    Add  to  it,  "in  a  Court  of  record." 

Ma.  TERRY.  Yes,  I  will  put  it  in  that  form.  WiU  the  Secretary 
read  it  as  it  would  stand  then  ? 

Thb  SECRETARY  read: 

"  Amend  section  four  by  strikingout  the  words  '  amounting  to  felony,' 
in  the  seventh  line,  and  inserting  in  lieu  thereof  the  words '  prosecuted 
by  indictment  or  information  in  a  Court  of  record.'  " 

RIMARKS  or  MB.  UCOAUMH. 

Mr.  McCALLUM.  Mr.  Chairman:  Whether  the  amendment  should 
be  in  that  form,  or  in  any  form  to  express  the  idea  which  the  gentle- 
man evidently  designs,  I  think  we  ought  not  to  change  the  Constitution. 


We  propose  a  higher  order  of  tribunal  hereafter  to  try  that  class  of  cases 
which  have  heretofore  been  prosecuted  b^  indictment  Heretofore  they 
have  been  tried,  with  the  exception  of*^  capital  cases,  in  the  County 
Courts.  Now  we  propose  Superior  Courts,  whicli  are  to  take  the  place 
of  District  Courts  and  County  Courts,  and  which  are  in  contemplation 
of  the  same  character  as  District  Courts,  and  therefore  there  will  be  a 
higher  order  of  talent  generally,  and  more  correct  decisions,  we  may 
assume,  in  the  Superior  Courts,  than  have  been  heretofore  in  the  County 
Courts.  This  involves  cases  of  libel.  I  do  not  know  what  may  be  the 
decision  of  this  Committee  of  the  Whole  when  it  comes  into  Convention, 
but  I  will  say,  that  from  the  expressions  I  have  heard,  there  is  adispoai- 
tion  among  those  who  favored  the  amendment  presented  by  Judge 
Fawcett  to  let  the  newspapers  have  their  way  about  that  matter,  and  to 
not  furnish  any  of  them  with  the  pretense  that  they  oppose  the  Consti- 
tution upon  the  assumed  and  erroneous  ground  that  that  amendment 
in  any  manner  affected  the  liberty  of  the  press.  I  say  the  expression  X 
have  heard  would  seem  to  indicate  that  the  majority  of  the  Convention 
may  yield  that  much  to  the  press,  in  view  of  the  greater  good  which 
they  may  hope  to  do  by  getting  their  support  for  the  work  of  tlte  Con- 
vention. Supposing  that  to  be  the  result,  that  the  Fawcett  amendment 
should  be  defeated  in  Convention  although  carried  by  a  small  majority 
in  the  Committee  of  the  Whole,  it  would  leave  it  in  this  position— and 
I  suppose  it  is  that  which  the  gentleman  from  San  Joaquin  mainly  aims 
at.  as  he  has  been  a  very  prominent  counsel  in  some  lioel  cases — on  the 
defense.  The  article  of  tne  Constitution  on  that  subject  provides  that 
the  jury  shall  be  the  judge  of  the  law  and  the  fact  The  gentleman 
says  there  shall  be  the  right  of  appeal  in  these  cases;  that  is,  the 
Supreme  Court  is  (^determine  the  law  in  a  case  where  the  Constitution 
says  the  jury  shall  be  the  exclusive  judge  of  the  law  and  the  fact  It 
would  make  a  contradiction  in  the  Constitution  itself.  But  for  other 
reasons  I  am  opposed  to  the  amendment 

BBHABKB  Or  KB.  VILSOH. 

Mb.  WILSON,  of  First  District  Mr.  Chairman :  For  myself,  and  I 
believe  for  a  majority  of  tbe  Committee  on  Judiciary,  I  see  no  objection 
to  this  amendment  proposed  by  the  gentleman  from  ^n  Joaquin.  This 
matter  was  discussed  to  a  considerable  extent  in  the  Committee  ou 
Judiciary,  and  different  opinions  were  expressed,  but  at  this  time  I  think 
that  the  amendment  is  a  good  one.  I  myself  shall  vote  for  it  I  do  not 
see  why  in  all  criminal  cases  prosecuted  by  indictment  or  information 
in  a  Court  of  record  a  party  should  not  have  an  appeal,  and  if  they  have 
it  in  cases  of  libel,  as  the  gentleman  on  the  other  side  has  suggested,  that 
is  an  additional  reason  why  I  would  give  them  an  appeal,  because  it 
does  embrace  libel.  I  can  sec  no  objection  to  it  If  a  man  is  prosecuted 
by  indictment,  then  the  offense  rises  to  such  magnitude  that  it  seems  to 
me  every  citizen  should  have  tbe  right  of  appeal.  For  that  reason  I 
shall  favor  the  amendment 

Mb.  McCALLUM.  If  the  law  as  to  libel  shall  remain  as  it  is  in  the 
Constitution,  which  provides  that  the  jury  shall  be  the  judge  of  the  law 
and  the  £act,  how  can  tbe  Supreme  Court  pass  upon  the  question  <<f  law 
in  that  case  when  the  jury  is  declared  to  be  the  judge  of  the  law? 

Mr.  WILSON.  I  do  not  think  tbe  jury  are  judges  of  the  law  in  any 
case.  They  have  got  to  take  the  law  from  tbe  Court  That  is  what  has 
already  been  passed  upon;  and  I  think  that  the  intention  of  the  Con- 
vention in  adopting  that  clause  in  reference  to  libel  is  to  put  prosecutions 
for  libel  upon  the  same  basis  as  all  other  criminal  cases,  and  if  the  Con- 
vention aahere  to  that  proposition  then  persons  accused  of  any  criminal 
offense  will  stand  upon  an  equal  footing,  and  the  Supreme  Court  would 
judge  of  a  libel  cose  just  exactly  as  it  would  jud^  of  an  assault  with 
intent  to  commit  bodily  injury,  or  assault  to  commit  murder,  and  review 
the  proceedings  in  tbe  same  manner  precisely. 

Mr.  MILLS.  Mr.  Chairman:  If  a  man  presents  his  complaint  to  a 
Justice  of  the  Peace,  then  there  would  be  no  indictment  in  the  case.  If 
he  took  it  before  the  Grand  Jury,  of  course  it  is  all  proper,  but  the  com- 
plaint might  be  made  on  information. 

Mr.  WILSON.  It  is  not  the  intention  to  give  the  Supreme  Court 
jurisdiction  in  casesof  appeal  from  Justices  of  tlie  Peace.  It  is  intended 
that  the  Superior  Courts  shall  operate  as  appellate  Courts  from  Justices 
of  the  Peace.  This  section  four  refers  to  the  Supreme  Court  No  appeals 
can  come  directly  from  Justices  of  the  Peace  to  the  Supreme  Court  in 
any  case. 

TiiR  CHAIRMAN.  The  question  is  on  the  ailoption  of  the  amendment 
offered  by  the  gentleman  from  San  Joaquin,  Mr.  Terry. 

The  amendment  was  adopted. 

Mb.  HALE.    Mr.  Chairman  :  I  have  an  amendment  to  offer.' 

Thr  secretary  read: 

"Amend  by  inserting  between  the  words  'tax'  and  'impost,'  where 
they  occur  in  line  three,  the  words  '  fiares  and  freights.' " 

bbmabks  or  UB.  halr. 

Mb.  hale.  Mr.  Chairman :  It  will  be  borne  in  mind  that  in  our 
article  upon  corporations  other  than  municipal,  we  have  provided 
for  the  creation  of  a  Railroad  Commission,  and  amon^  other  powers  and 
duties  are  those  of  fixing  fares  and  freights.  The  policy  of  this  amend- 
ment is  to  confer  upon  the  Supreme  Court  appellate  jurisdiction  to 
determine  the  legality  of  such  fares  and  such  freights  as  may  be  pre- 
scribed by  the  commission  created  by  the  Constitution.  I  think  it  will 
be  found  that  the  reason  upon  which  they  should  have  this  jurisdiction 
rests  upon  the  same  consideration  that  has  now  extended  that  jurisdic- 
tion to  cases  of  tax,  impost,  assessment,  toll,  or  municipal  fines;  in  other 
wonls,  titere  should  be  a  power  in  that  Court  to  determine  the  legality 
of  these  rates,  whether  they  amount  to  tbe  sum  of  three  hundred  dol- 
lars or  not — irrespective  of  the  amount.  I  invite  tbe  attention  of  the 
members  of  the  bar  to  the  consideration  whether  it  is  not  necessary  to 
adopt  this  clause  to  conform  to  the  change  we  propose  to  make  in  the 
organic  law  in  rcj^ard  to  that  Cominissiou? 
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Mb.  McFARLAND.  I  would  like  to  ask  the  gentleman  from  Placer 
whether  this  is  intended  to  apply  to  appeals  from  the  Commission  or 
appeals  from  the  Court? 

Mb.  HALE.  Itgires  this  Court  appellate  power  to  hear  on  appeal, 
on  writ  of  error,  and  determine  the  legality  of  fares  and  freights  as  well 
as  any  tax  or  impost. 

Mb.  McFARLAND.  Fares  and  freights  as  established  by  the  Com- 
mission? 

Mb.  hale.  The  article  on  corporations  uses  the  terms  which  I  have 
here  employed — fares  and  freights — they  are  therefore  constitutional 
terms;  they  relate  to  the  rates  at  which  railroad  and  transportation  com- 
panies shall  be  required  to  take  passengers  and  freight.  They  are  con- 
stitutional terms,  and  the  legality  of  these  rates  should  be  a  matter  of 
Supreme  Court  jurisdiction  m  the  last  resort. 

Mb.  HOWARD.  Mr.  Chairman:  I  am  opposed  to  that  amendment. 
It  would  do  precisely  what  Lonl  Cameron  said  was  entirely  incompetent 
for  a  Court  to  do — regulate  fares  and  freights.  That  was  the  statement 
in  the  House  of  Lords,  in  eighteen  hundred  and  fifly-four,  and  in  con- 
sequence of  that  the  English  Parliament  amended  their  law  and  created 
a  Commission,  and  gave  them  the  power. 

Mr.  EDGERTON.  Does  the  gentleman  state  that  the  English  Com- 
mission has  power  to  regulate  fares  and  freights? 

Mb.  HOWARD.     Yes,  sir. 

Mb.  EDGKRTON.  Where  has  the  gentleman  read  any  such  thing  as 
that? 

Mb.  HOWARD.  I  read  it  here  the  other  day — the  gentleman  need 
not  go  off  half-oockid — and  if  I  bad  the  volume  I  could  turn  to  it  again 
in  two  minutes. 

Mb.  EDGERTON.    I  deny  it. 

Mb.  HOWARD.  So  far  as  that  is  concerned  that  is  an  objection  to  it, 
but  BO  far  as  it  might  ajiply  to  judgments  from  inferior  Courts,  it  gives 
the  railroad  power  to  worry  every  small  litigant  out.  Of  course  if  a 
party  got  judgment  for  less  than  three  hundred  dollars,  the  railroad  is 
strong  enough  to  appeal,  and  is  strong  enough  to  destroy  all  remedy  by 
appealing  and  worrying  out  a  man  who  may  have  been  damaged  by  the 
action  of  the  railroad. 

Mb.  CASSERLY.  Mr.  Chairman :  I  wish  to  say  in  reference  to  what 
has  been  said  by  th<;  gentleman  from  Los  Angeles,  that  upon  a  compar- 
ison of  the  powers  vested  in  Courts  in  England  and  the  powers  vested 
in  Courts  in  the  United  States,  we  have  very  little  to  be  proud  of  in 
regard  to  the  oppressions  of  railroads.  As  I  understand  the  matter,  by  a 
rerent  Act  of  Parliament  the  power  to  deal  with  railroads  in  respect  to 
all  unjust  and  improper  action  is  of 'the  most  summary  character.  A 
brief  and  summary  notice  is  issued,  and  the  railroad  is  at  once  brought 
up,  if  I  may  use  such  language,  with  a  round  turn,  and  for  every  day 
that  they  delay  or  refuse  to  recognize  the  writ  of  a  Court,  they  are  liable 
to  a  fine  of  two  hundred  pounds  sterling  per  day.  Now,  sir,  when  we 
have  in  this  country  some  summary  process  of  that  kind  we  may,  per- 
haps, boast  of  our  freedom  from  the  oppressions  of  railroads,  but  not  till 
then. 

Mb.  BEERSTECHER.  Mr.  Chairman:  I  move  that  the  commiUee 
rise,  re|iort  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Tbb  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress  therein,  and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  uutil  two  o'clock  P.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  r.  u.,  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

SFBaAL  OBDKB — TBI  o'dOKNELL  CASE. 

Tac  PRESIDENT.  The  matter  before  the  Convention  it  the  report 
of  the  special  committee,  and  the  resolution  offered  by  them  : 

To  J.  P.  Hoge,  £«) ,  PrMldent  Conititiitlonal  Convention : 

Tonr  oommittM  to  whom  was  referrrd  the  ciue  of  a  member  of  this  Gonrention, 
Chnrln  O,  O'Donnelt,  chHrged  with  gmve  ctimee,  have  coniidered  the  tame,  aad 
submit  the  fullowlng  report : 

The  liistory  of  the  erente  leading  up  to  the  appointment  of  tbit  committee  is  mat- 
ter of  public  notoriety.  In  the  discussion,  in  this  <^nTontion,  ot  what  is  Icnowii  as 
the  Fiiwcelt  aaiendnient  to  tiie  provision  coucenting  libel,  the  member,  O'i)onn«ll, 
UM^e  remarica  derogatory  to  the  San  Francisco  Chroulcle,  a  newspaper  published  in 
tlte  City  of  8an  Francisco.  The  niixt  lusue  of  that  paper  availed  O'iionnell  as  a 
quack,  imposter,  alionionlst,  etc.  Some  time  afterward  O'Donnell  entered  criminal 
proeecutiuns  for  libel, In  San  Francisco  and  Sacramento, against  thepnblUhersiif  the 
Cbronicle.  A  trial  lias  been  had  of  the  case  in  San  Francisco,  in  which  the  defend- 
ants admitted  the  publication,  and  based  their  deft'nso  on  the  truth  of  the  alleged 
libel,  and  that  It  was  published  from  good  motived  and  for  Jnsllflable  ends.  'The 
result  of  tliat  trial  was  disastrons  to  the  member,  O'Donnell.  In  order  to  establish 
their  Innocence  of  the  alleged  lil)el,  it  became  neceMary  fur  the  defendants  to  prove 
the  guilt  of  the  complainant,  0'i>onDeii.  At  the  close  of  the  trial  they  were  promptly 
dlacliarg^  by  the  Court,  and  we  have  seen  no  reason,  after  an  examination  of  the 
reiwrted  testimony,  to  queation  the  correctness  of  the  decision  of  the  Court. 

The  case  entered  In  Sacramento,  which  is  for  the  same  cause,  has  not  yet  been 
tried. 

Pnisnant  to  the  reeolutlon  creating  It,  yonr  committee  entered  at  once  upon  the 
examination  of  the  sntdect-matter  of  the  above  deacrllied  proceedings.  They  pro- 
cured a  copy  of  the  re|iorted  testimony  of  the  case  in  San  Francisco,  verified  as  cor- 
rect liy  the  affidavits  of  three  witneaaes.  They  notified  the  member,  O'Donnell,  of  a 
time  and  place  at  which  they  would  hear  him.  Hu  apjioared  before  us  according  to 
the  notice,  and  was  duly  informed  of  the  nature  of  the  investigiition  and  the  testi- 
mony already  in  the  hands  of  the  committee,  t.  «.,  the  report  of  the  trial  C4>ntainof1 
in  the  San  FranclKO  Chmnicleof  Decemtier  twenty -second  and  twenty-fourth,  elgb- 
teeo  hundred  and  seventy  eight,  with  the  affidavits  of  the  witnesaes  referred  to 
tlwfeto  attached,  all  of  which  is  hereby  referred  to  and  hereto  annexed,  marked 
"  KxhiUt  A,"  and  made  a  part  of  this  report. 


He  furnished  us  with  no  additional  legal  proof  to  rebut  the  showing  made  against 
him  on  the  trial,  but  claimed  that  if  time  aud  opportunity  were  given  htm  to  procure 
counsel  and  produce  witnesses  before  us,  he  could  satisfy  us  and  tlie  (Vtnvention  of 
ills  Innocence  of  the  charges  made  aguiiist  him.  Ho  ittated  to  us  that  the  ti-etiniohy 
given  against  him  upon  tile  trial  was  suborned  and  perjured  testimony ;  that  ho  was 
taken  by  surpriso;  that  he  was  unprepared,  either  with  counsel  or  witnesses,  to  meet 
the  case  made  against  hira,  and  asked  for  delay  to  allow  him  to  procure  counsel  and 
produce  witnesses  before  us.  Your  committee  did  not  feel  authorixed  to  constitute 
itself  a  Court  of  appeal  fium  the  decision  of  tlie  Courts.  The  state  of  the  Ainds  at 
the  dispoeal  of  tliis  Convention  did  not  warrant  us  in  launching  Into  any  wild 
expenditure  tor  persons  and  papers.  We  were  not  satisflod  with  the  excuses  made 
■^y  the  accused  member,  and  we  were  not  convinced  of  the  relevancy  of  the  teetl- 
mony  be  claimed  to  be  able  to  produce.  In  a  conntry  teeming  with  lawyers.  It 
would  seem  that  one  mouth  was  timo  enough  In  which  to  procure  counsel,  esperially 
by  one  having  the  financial  ability  to  remunerute  them,  ai  appears  to  be  the  case 
with  the  member  O'Donnell.  It  would  also  seem  to  be  time  enough  for  a  party 
complainant  in  a  criminal  prosecution  to  prepare  therefor.  But  inasmuch  as  tiie 
acciued  member  had  publicly  declared  that  he  would  vindicate  his  character,  by 
prosecuting  the  witnesses  who  appeared  against  him  for  perjury,  and  Inasmuch  as 
a  complaint  had  been  filed  and  was  pending  in  Sacramento  involving  the  identi- 
cal issue  with  the  one  tried  in  San  Francisco,  your  committee  offered  to  delay  action, 
provided  be  would  assure  theiu  of  his  determinaUon  to  go  ahead  before  (be  legal 
tribunals  of  the  country.  He  stated  that  he  would  consult  counsel  and  give  ns 
an  answer.  We  agreed  to  await  three  days  for  such  answer.  At  tlie  expiration 
of  the  time  be  appcsuud  before  us  and  stated  tlut  be  liad  not  consulted  couosel,  and 
asked  for  more  time. 

Tour  committee  have  come  to  the  conclusion  that  the  accused  member  has  lieen 
attempting  to  delude  them  with  frivolous  pretenses  and  shallow  excuses.  Tbey 
obeerve  that  the  Grand  Jury  of  San  Francisco  lias  adjourned,  and  nothing  appears 
to  have  been  done  there  by  the  accused  member.  They  have  also  ascertained  that 
the  case  pending  in  Sacramento  has  been  abandoned.  We  are  driven  to  the  con- 
clusion that  the  accused  memi^er  never  made  the  complaints  In  good  faith  ;  that  he 
never  really  intended  to  put  his  diameter  In  Iseue  in  law;  tlint  he  was  unnble  to 
postpone  the  trials  beyond  the  session  of  this  Convention,  and  that  Is  the  only  sur- 
prise by  which  he  has  been  taken.  For  the  purposes  of  this  inquiry,  the  testimony 
llerswith  appended  sufficiently  attests  the  guilt  of  the  accused  member  of  the 
crimes  charged  agalnit  him  to  warrant  this  committee  in  submitting  to  the  Conven- 
tion whether  such  a  man  is  worthy  to  retain  his  seat  in  this  honorable  iKxIy. 

Of  the  power  of  this  ConvenUon  to  deal  with  this  subject,  your  committee  enter- 
tains no  doubt.  An  examination  of  tiie  authorities  and  precedents  tias  satisfieil  us 
of  the  correctness  of  this  position.  Wherefore,  your  committee  report  the  follow- 
ing resolution,  and  recommend  its  adoption  ; 

liesotved.  That  Charles  C.  O'Donnell,  a  member  of  this  Convention,  be  and  be  is 
hereby  exi>eltod  therefrom. 

All  of  which  is  respectfully  submitted. 

CLITUS  BARBOUR, 
BENJ.  8HURTLGFF, 
J.  A.  FILCHKK, 

Committee. 

Mb.  TERRY.    I  move  that  the  resolution  be  laid  upon  the  table. 
The  ayes  and  noes  were  demanded  by  Messrs.  Shurtleff,  Filcher, 
Latnpson,  Caples,  and  Miller. 
The  roll  was  called,  and  the  motion  lost,  by  the  following  vote: 


Boucher,  Hunter, 

Brown,  Inman, 

Burt,  Johnson, 

Chapman,  Larue, 

Dudley,of  San  JoBquin,LewiB, 

Dunlap,  Martin,  of  Santa  Cruz, 

Eagon,  McFarland, 

Edgerton,  McNutt, 

Estey,  Mills, 

Evey,  Moreland, 

Garvey,  Noel, 

Hale,  Ohieyer, 

Harvey,  Overton, 

Heiskell,  Prouty, 

Holmes,  Pulliam, 

Howard ,of  Los  Angeles,  Reddy, 

(Coward,  of  Mariposa,  Reed, 

Hughey,  Rhodes, 

KOES. 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Belcher, 

Bell, 

Caples, 

Casserly, 

Condon, 

Crouch, 

Davis, 

Dowling, 

Dudley,  of  Solano, 

Farrell, 

Filcher, 

Freud/ 

Gorman, 

Hall, 


Harrison, 

Herrington, 

Hilborn, 

Hitchcock, 

Huestis, 

Joyce, 

Kelley, 

Kleine, 

Laine, 

Lampeon, 

Larkin, 

liavigne, 

Lindow, 

Mansfield, 

McCallum, 

McComaa, 

McCoy, 

Moffat, 

Moise, 


Ringgold, 

Rolfe, 

Shatter, 

Stuart, 

Sweasey, 

Swing, 

Terry, 

Thompson, 

Townsend, 

Tullv, 

Walker,  of  Tuolumne, 

Waters, 

Weller, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Winnns, 

Wyatt, 

Mr.  President — 54. 

Reynolds, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  San  Francisco, 

Soule, 

Steele, 

Stevenson, 

Swenson, 

Tinnin, 

Turner, 

Tuttle, 

Vacquerel, 

Van  Dyke, 

Wellin, 

West, 

Wickes, 

White— 56. 


Mr.  MORELAND.  I  move  that  the  whole  subject-matter  be  post- 
poned until  seven  o'clock  this  evening. 

Mr.  TULLY.  Mr.  President:  I  move  to  indefinitely  postpone  the 
whole  matter. 

Mb.  McCALLUM.  I  ask  if  the  Chair  is  willing  to  give  an  opinion  as 
to  what  vote  it  will  require  to  adopt  the  resolution  reported  by  the  com- 
mittee? 

Thb  PRESIDENT.    A  majority  vote  of  the  Convention. 

The  ayes  and  noes  were  demanded  by  Messrs.  White,  Wickes,  Tully, 
Beerstecner,  and  Moreland. 
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The  roll  was  called,  and  the  motion  to  indefinitely  postpone  prcTailed 
by  the  following  vote : 

ATN. 

Boucher,  Hunter,  Rhodes, 

Brown,  Inman,  Ringgold, 

Burt,  Johnson,  Bolle, 

Casaerly,  Larue,  Shafter, 

Chapman,  Lavigne,  Stuart, 

Dudley,of  San  Joaquin,Lewi9,  Sweasey, 

Dunlap,  Martin,  of  Santa  Cruz,   Swing, 

Eagon,  McCoraas,  Terry, 

Edgerton,  McConnell,  Thompson, 

Estey,  McFarland,  Townsend, 

Evey,  McNutt,  TuUy, 

Freeman,  Miller,  Vacquerel, 

Oarvey,  Mills,  Walker,  of  Tuolumne, 

Hale,  Nason,  Waters, 

Harvey,  Koel,  Weller, 

Heiskell,  Obleyer,  Wilson,  of  Tehama, 

Herrington,  Orerton,  Wilson,  of  1st  District, 

Holmes,  Prouty,  Winans, 

Howard, of  Los  Angeles,  Pulliam,  Wyatt, 

Howard,  of  Mariposa,    Beddy,  Mr.  President — 62. 

Hughey,  Reed, 

xois. 

Andrews,  Harrison,  Shoemaker, 

Ayers,  Herold,  Shurtleff, 

Barbour,  Hilbom,  Smith,  of  Santa  Clara, 

Barry,  Hitchcock,  Smith,  of  San  Francisco, 

Barton,  Huestis,  Soule, 

Belcher,  Joyce,  Stedman, 

Bell,  Kelley,  Steele, 

Blackmer,  Kleine,  Stevenson, 

Caples,  Laine,  Swenson, 

Condon,  Lampson,  Tinnin, 

Cross,  Larkin,  Turner, 

Crouch,    •  Lindow,  Tuttle, 

Davis,  Mansfield,  Van  Dyke, 

Dowling,  McCallum,  Webster, 

Dudley,  of  Solano,         McCoy,  Wellin, 

Farrell,  Moffat,  West, 

Filcber,  Moreland,  Wickes, 

Freud,  Morse,  White— 58. 

Gorman,  Neunaber, 

Hall,  Reynolds, 

Mr.  Beerstecher  announced  that  he  was  paired  with  Mr.  Biggs,  who 
would  have  voted  aye. 

JURISDICTION  OP  TBI  SVPBIICK  COVtT. 

Mb.  EDGERTON.  I  move  thattheConvention  nowresolveiUelf  into 
a  Committee  of  the  Whole,  the  President  in  the  chair,  to  further  consider 
the  report  of  the  Committee  on  Judiciary  and  Judicial  Department 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbk  CHAIRMAN.  The  fourth  section  and  the  amendment  of  the 
gentleman  from  Placer,  Judge  Hale. 

BIUARKS  or  a*.  BIIBSTKCHKB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope  the  amendment  of 
the  gentleman  from  Placer  will  not  be  adopted,  if  that  amendment  of 
the  gentleman  should  be  adopted,  it  either  in  express  terms  confers  upon 
the  Supreme  Court  the  right  of  review  over  the  action  of  the  railway 
commission  which  the  Convention  has  provided  for,  or  at  the  best  it 
leaves  the  matter  in  doubt,  and  asubject  of  dispute  between  the  Supreme 
Court  and  the  Commission  is  created.  The  Commission  is  intended  to 
have  absolute  and  exclusive  powers  within  the  provinces  conferred  upon 
it.  This  amendment  either  gives  the  Supreme  Court  the  right  of  review 
over  them,  or  it  makes  the  Constitution  ambiguous,  neither  of  which  is 
desirable.  If  the  intention  be  merely  to  give  the  Supreme  Court  of 
this  State  the  right  to  review  eases  at  law  and  cases  in  equity,  outside  of 
the  exclusive  power  conferred  upon  the  Commission,  then  the  words  are 
surplusage  and  useless,  as  the  Supreme  Court  already  possesses  the  power 
of  review  to  that  extent,  under  the  general  powers  conferred  upon  the 
Court.  The  Court  has  a  right  to  review  all  suits  involving  over  three 
hundred  dollars,  no  matter  whether  the  subject  be  fares  and  freights  or 
something  else.  They  already  possess  the  right  of  review.  These 
words  are  surplusage  and  useless  in  the  Constitution,  and  we  ought 
not  to  tolerate  any  useless  language  in  the  Constitution.  If  the  object 
be  to  give  the  Supreme  Court  the  right  of  review  over  the  action 
of  the  Commission,  then  by  adopting  these  words  we  simply  annul  the 
Commission  and  make  them  men  of  straw.  You  might  as  well  say  the 
Supreme  Court  of  this  State  should  have  power  to  control  the  rates  of 
freights  and  fares  at  once.  Therefore,  I  hope  the'  amendment  will  not 
be  adopted. 

Tax  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Placer,  Judge  Hale. 

Lost. 

Thr  CHAIRMAN.    The  Secretary  will  read  section  fire. 

Thr  SECRETARY  read : 

Src.  5.  The  Superior  Courts  shall  have  original  jurisdiction  in  all 
cases  in  equity,  and  in  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  and  in  all  other  cases  in  which  the  demand,  exclusive 
of  interest  or  the  value  of  the  property  in  controversy,  amounts  to  three 


hundred  dollars,  and  in  all  criminal  cases  amounting  to  felony,  and 
cases  of  misdemeanor  not  otherwise  provided  for;  also,  in  actions  of  forci- 
ble entry  and  detainer,  of  proceedings  in  insolvency,  of  actions  to  prevent 
or  abate  a  nuisance;  also,  of  all  matters  of  probate,  and  also  for  divorce 
and  for  annulment  of  marriage,  and  all  sucii  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for.  And  said  Court  shall  have  the 
power  of  naturalisation,  and  to  iuue  papers  therefor.  They  shall  have 
appellate  jurisdiction  in  such  cases  ansing  in  Justices'  and  other  inferior 
Courts  in  their  respective  counties  as  may  be  prescribed  by  law.  Said 
Courts  shall  be  alwajrs  open  (legal  holidays  and  non-judicial  days 
excepted),  and  their  original  jurisdiction  shall  extend  to  all  parts  of  the 
State.  Bald  Courts  and  their  Judges  shall  have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  quo  warranto,  and  habeas  corpus,  on 
petition  by  or  on  behalf  of  any  person  in  actual  custody,  in  their  respect- 
ire  counties. 

Mr.  REDDY.    Mr.  Chairman :  I  offer  an  amendment 

Thr  SECRETARY  read : 

"Strike  out,  in  line  fifteen,  the  foUowinf  words:  'and  their  original 
jurisdiction  shall  extend  to  all  parts  of  the  State.'" 

Mr.  WILSON.  I  had  prepared  an  amendment  to  the  same  para- 
graph to  satisfy  some  objections.  I  move  to  amend  by  striking  out  the 
words  "original  jurisdiction,"  and  inserting  the  word  "  process." 

Mr.  REDDY.  Whether  the  word  "process"  would  not  mean  sub- 
p<sna  as  well  as  summons,  and  that  a  man  could  be  taken  from  one 
end  of  the  State  to  another,  if  they  can  send  process  to  all  parts  of  the 
State 

Mb.  terry.    Thev  do  now. 

Mr.  REDDY.  I  will  accept  the  amendment  of  the  gentleman  from 
San  Francisco  and  withdraw  mine. 

Mr.  WILSON.    I  think  this  amendment  is  better. 

Mb.  EDGERTON.  I  would  ask  what  is  the  use  of  that  line  in  the 
Constitution?  I  do  not  see  what  particular  value  thoee  words  have  in 
the  Constitution.     It  is  subject  to  legislative  enactment 

Mr.  HOWARD,  of  Los  Angeles.  Without  that  provision,  or  some 
statutory  provision  of  like  character,  suppose  I  bring  an  action  in  San 
Diego  County,  how  am  I  going  to  get  along? 

Mb.  EDGERTON.  The  same  as  you  do  now,  by  virtue  of  the  statute. 
This  line  does  not  add  any  additional  force  to  the  first  six  lines  of  the 
section. 

Mr.  CROUCH.    Mr.  Chairman :  I  offer  an  amendment 

Tax  SECRETARY  read: 

"Strike  out  the  word 'three'  in  line  five,  and  insert  in  lieu  thereof 
the  word  'one.' " 

RRMABKS  or  HB.  WILSON. 

Mr.  WILSON,  of  First  District  Mr.  Chairman  :  In  reference  to  the 
amendment  proposed  by  myself,  I  can  say  this,  that  without  some 
afiirmative  declaration  of  the  power  of  the  Court  to  send  process,  it  would 
be  a  question  of  argument  as  to  whether  they  had  that  power.  It  was 
discussed  a  great  deal  with  reference  to  the  Courts  of  San  Francisco,  as 
to  whether  the  Court  had  power  to  send  process  outside  of  San  Francisco. 
It  certainly  does  no  harm  to  leave  it  in.  It  is  merely  affirmative  of  the 
right  of  the  Court,  and  it  certainly  can  do  no  barm.  There  is  no  objec- 
tion to  the  Court  issuing  process  to  all  parts  of  the  State.  It  will  remove 
any  doubt.  Take  the  United  States  Courts,  they  cannot  send  process  out 
of  their  respective  districts.  So  here,  as  we  have  a  Superior  Court  for 
each  county,  the  question  might  arise  as  to  whether  they  could  send 
process  out  of  the  county. 

BRMABKS  or  HB.  WTATT. 

Mb.  wyatt.  Mr.  Chairman :  I  am  in  favor  of  the  amendment  of 
Mr.  Reddy,  or  of  the  suggestion  of  the  gentleman  from  Sacramento  to 
strike  out  that  line,  or  else  I  want  some  restriction  inserted  by  which  the 
liCgislature  can  control  the  bringing  of  actions  in  this  State.  If  the 
power  of  original  process  be  left  to  all  the  Courts  unrestricted,  that  they 
can  send  all  over  our  State,  regardless  of  our  legislative  limitations,  then 
it  is  not  right.  To  avoid  the  possibility  of  a  man  being  sued  in  San 
Diego  who  ought  to  be  sued  in  San  Francisco,  I  want  some  positive 
definition. 

BRUARKS    or    MB.    HRBBINGTON. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  am  opposed  to  the  amend- 
ment, as  proposed  by  the  gentleman  from  San  Francisco,  because  I 
believe  it  would  exclude  the  jurisdiction  of  the  Court  outside  of  its  own 
district,  notwithstanding  it  says  process  may  extend  to  all  parts  of  the 
State,  because  that  would  seem  to  indicate  an  exception  in  favor  of 
"  process  "  extending  to  all  parts  of  the  State.  I  am  m  favor  of  retain- 
ing the  words  "jurisdiction  throughout  the  State,"  to  give  the  Courts 
general  jurisdiction,  with  the  addition  of  an  amendment  which  I  shall 
offer  in  relation  to  the  changing  of  venue.  That  will  leave  the  Legisla- 
ture to  determine  the  reasons  upon  which  a  change  can  be  granted.  I 
think  that  is  the  bettor  plan.  U  I  am  permitted  to  offer  an  amendment 
I  will  write  it  out 

BRHIBKS  or  MB.   BRDDT. 

Mb.  REDDY.  Mr.  Chairman  :  I  would  like  to  state  now  that  the  old 
Constitution  was  silent  upon  this  particular  subject,  hence  the  Legisla- 
ture had  power  to  control  the  matter,  to  provide  where  actions  should  be 
commenced,  and  for  what  causes  they  might  be  changed  from  one  county 
to  another.  But  here  the  Constitution  fixes  the  jurisdiction  of  every 
one  of  these  Courts.  For  instance,  if  an  action  be  commenced  in  San 
Francisco,  there  is  na  power  in  the  Legislature  to  take  the  jurisdiction 
away  from  that  Coun  and  transfer  it  to  another,  except  upon  the  ground 
that  it  is  brought  in  the  wrong  county.  There  is  certainly  a  great  neces- 
sity for  striking  it  out  It  is  not  worth  while  to  say  anything  more 
about  it  By  striking  it  out  and  inserting,  as  the  Chairman  of  the  com- 
mittee proposes,  there  will  be  no  harm  done.  It  will  leave  us  where  we 
were  under  the  old  Constitution. 
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KKMIBKS   or   HB.   TIBBT. 

Mb.  TERBT.  There  seems  to  be  an  apprehension  on  the  part  of  some 
members  that  this  word  "process"  extends  to  and  includes  snbposnas. 
I  do  not  understand  this  to  oe  final  process.  Mesne  process  is  that  pro- 
cess by  which  a  defendant  is  brought  into  Court.  Final  process  is  that 
firocess  by  which  the  Court  reaches  his  property.  Now,  the  object  of 
his  provision  which  is  sought  to  be  engrafted  into  the  Constitution  is, 
that  if  a  Judge  renders  judgment  against  a  man  in  one  oounty  he  can 
go  into  another  county  and  ^vy  upon  the  property  there,  which  is  as  it 
IS  now,  except  that  it  is  a  constitutional  instead  of  a  statutory  provision. 

Thi  CHAIRMAIT.  The  question  is  on  the  amendment  of  Mr.  Wilson, 
as  accepted  by  Mr.  Reddy. 

Adopted. 

Ths  CHAIRMAK.  The  question  is  on  the  amendment  proposed  by 
the  gentleman  from  Napa,  Judge  Crouch,  to  strike  out  three  hundred 
dollars  and  insert  one  hundred  dollars. 

RKHABES   or   MB.    BALI. 

Mb.  hale.  Mr.  Chairman :  I  hope  this  amendment  will  be  adopted. 
I  think  I  can  safely  appeal  to  the  lawyers  on  this  floor  in  favor  of  it.  It 
will  enable  parties  to  bring  their  actions  direct  in  the  Superior  Court,  if 
they  choose,  for  one  hundred  dollars  or  over,  or  they  may,  if  they  choose, 
bring  them  in  the  Justices'  Courts  in  any  case  not  involving  over  three 
hundred  dollars. 

TBI  CHAIRMAN.    The  question  is  on  the  amendment. 

RKMAEIS  or  MB.  WATIBS. 

Mb.  waters.  Mr.  Chairman:  I  think  if  this  amendment  is  under- 
stood by  the  Convention  it  will  not  be  adopted.  It  destroys  the  right  of 
appeal  in  all  that  class  of  cases  involving  over  one  hundred  dollars  and 
under  three  hundred  dollars.  That  is  the  effect  of  the  amendment.  I 
do  not  think  that  is  proper.  I  think  small  cases  should  have  an  appeal 
as  well  as  large  ones.  By  this  means  in  that  class  of  cases  you  limit  the 
trial  to  the  one  Court  alone,  because  there  is  no  appeal  to  the  Supreme 
Court  in  that  class  of  cases.  They  liave  either  to  give  up  the  right  of 
appeal  or  bring  their  action  in  the  Justice's  Court  in  the  first  instance. 

BIHARES  or  KB.  MCCALLOli. 

Mb.  McCALLUM.  Mr.  Chainnan:  I  confess  I  was  not  favorably 
impressed  with  this  amendment  at  first,  but  the  more  I  examine  it  the 
more  it  appears  to  me  to  be  a  good  amendment.  Strike  out  the  word 
"  three  "  and  insert  "  one."  As  to  the  objections  urged  by  the  gentleman 
from  San  Bernardino,  I  cannot  appreciate  their  force.  If  a  man  has  a 
case  in  the  Justice's  Court,  he  has  a  right  of  appeal  to  the  Superior 
Court.  If  he  chooses  to  commence  the  action  in  the  Superior  Court  in 
the  first  instance,  I  cannot  see  that  he  is  wron^. 

Mb.  hale.  The  plan  of  the  amendment  is  to  give  concurrent  juris- 
diction between  one  hundred  dollars  and  three  hundred  dollars,  and  of 
ooarsa  if  a  suit  is  brought  in  the  Justice's  Court  for  three  hundred  dol- 
lars, there  lies  an  appeal  to  the  Superior  Court.  If  it  be  brought  in  the 
Superior  Court  in  the  first  instance,  you  have  the  final  judgment  of  that 
Court  just  the  same. 

Mr.  McCALLUM.  It  is  simply  allowing  the  {mrties  to  have  one  trial 
instead  of  two.  They  waive  their  right  to  try  in  the  Justice's  Court, 
and  take  the  final  judgment  at  once.  The  objections  urged  against  it 
amount  to  nothing.  The  parties  have  their  choice.  They  can  try  it  in 
the  Justice's  Court  and  then  appeal,  or  they  can  take  it  to  the  Superior 
Court  at  once.  If  you  can  get  the  judgment  of  the  Superior  Court  at 
one  trial,  why  is  it  not  better  than  to  go  to  the  trouble  and  expense  of 
two  trials  to  obtain  the  same  result?  It  is  simply  a  provision  that  the 
Superior  Court  shall  have  concurrent  and  appellate  jurisdiction  in  a  cer- 
tMn  class  of  cases.    There  is  no  difficulty  about  it. 

RIBARKS   or    BB.    HCrABLAND. 

Mr.  McFARLAND.  The  main  objection  I  have  to  this  whole  plan 
is  that  the  dignity  and  standing  of  the  main  Courts  of  the  State  will  be 
lowered.  That  is  the  objection  I  have  heard  made  to  it  among  lawyers, 
that  having  only  one  Court  to  take  the  place  of  the  present  District  and 
County  Courts,  the  standing  and  dignity  will  be  lowered,  and  the  same 
respect  will  not  be  paid  to  their  decisions.  Now,  it  does  seem  to  me  that 
three  hundred  dollars  is  low  enough.  The  judicial  system  of  this  State 
has  always  been  based  upon  the  theory  of  no  concurrent  jurisdiction.  I 
do  not  believe  in  that  system.  Now,  you  pro|>ose  to  put  the  Superior 
Court  upon  a  level  with  the  Justices'  Courts  between  the  sums  of  one 
hundred  dollars  and  three  hundred  dollars.  Why  do  you  want  to  make 
this  change?  The  law  baa  been  heretofore  that  cases  involving  under 
three  hundred  dollars  were  to  be  tried  in  the  Justices'  Courts,  and  the 
appeal  lay  to  the  County  Court.  Now,  you  propose  to  unite  the  juris- 
diction of  the  County  Courts  and  the  District  Courts  in  the  Superior 
Courts,  and  then  you  propose  to  put  them  upon  a  dead  level  with 
Justices  of  the  Peace.  I  have  one  great  objection  to  this  system,  and 
that  is,  the  people  will  get  to  look  upon  the  Superior  Court  very  much 
as  they  look  upon  the  County  Court,  and  I  think  there  is  a  great  deal  in 
keeping  the  respect  of  the  people  for  your  Courts.  I  can  see  no  reason 
why  the  old  rule  should  be  changed.  I  hope  the  amendment  will  not 
be  adopted. 

Mb.  MnCALLUM.  How  much  more  dignity  is  there  between  trying 
a  case  on  appeal  and  trying  it  originally  ? 

Mb.  McfARLAND.  These  small  eases  should  be  tried  in  the  lower 
Courts,  and  the  testimony  taken  there.  I  do  not  think  you  ought  to 
compel  the  Superior  Couits  to  try  these  small  cases  originally. 

BBBABES   or   BR.   WILSOK. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  When  the  proposi- 
tion of  giving  concurrent  jurisdiction  to  the  Justice  and  Superior  Courts 
was  presented  here,  it  struck  me  rather  favorably;  at  least  I  announced 


to  the  gentleman  that  I  saw  no  objection  to  it.  Upon  further  reflection 
a;id  examination  I  see  it  in  a  less  favorable  light,  and  I  am  of  the 
opinion  that  it  will  be  belter  to  leave  it  as  presented  by  the  committee. 
Now,  if  you  give  this  concurrent  jurisdiction  it  would  seem  like  giving 
to  the  parties  the  right  to  select  either  the  Justice's  Court  or  the  Superior 
Conrt  without  those  limits.  It  is  not  giving  the  selection  except  to  one 
side,  and  that  to  the  plaintiS".  If  the  plaintiff  prefers  the  lower  Court 
he  will  bring  his  action  there.  If  he  prefers  the  Superior  Court  he  will 
bring  it  there.  The  defendant  has  no  choice  in  the  matter.  He  is  car- 
ried to  the  Court  without  any  choice,  and  when  the  decision  of  the 
Superior  Court  is  rendered  it  is  final,  and  he  has  no  appeal.  Now,  sir, 
if  the  plaintiff'  has  the  choice  of  Courts,  be  has  an  advantage  over  the 
defendant. 

Mr.  hale.  If  the  case  is  tried  in  the  lower  Court  the  defendant 
can  invoke  the  jurisdiction  of  the  Superior  Court  afterwards.  If  the 
plaintiff  brings  it  in  the  Superior  Court  in  the  first  instance  and  gets 
judgment,  it  is  the  same  judgment  only  that  would  have  been  rendered 
on  appeal. 

Mr.  WILSON.  The  right  of  review  seems  to  run  through  and  be  a 
part  of  our  general  system,  and  this  deprives  the  part^  of  the  right  of 
review.  Now,  by  creating  this  new  feature  and  allowing  the  action  to 
be  brought  in  the  Superior  Court  in  the  first  instance,  wc  are  doing 
away  with  the  right  of  appeal. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

Lost. 

Mr.  freeman.    I  move  an  amendment. 

Tbr  secretary  read: 

"  Add  to  the  section, '  injunctions  and  writs  of  prohibition  may  be 
issued  and  served  on  legal  holidays  and  non-judicial  days.'" 

Adopted. 

Mb.  freeman.  Suppose  I  want  to  take  away  a  house  that  is  in 
dispute?  I  select  a  non-judicial  day,  and  there  is  no  method  whatever 
to  prevent  it,  because  no  writ  of  prohibition  can  issue. 

Mb.  WILSON,  of  First  District.  That  is  a  very  desirable  amendment 
I  have  seen  instances  where  work  was  done  on  Saturday  night,  just 
because  no  writ  could  issue. 

The  amendment  was  adopted. 

Mb.  WATERS.     I  ofl'er  an  amendment. 

The  SECRETARY  read: 

"Amend  sectfon  five,  line  twelve,  after  the  word  'jurisdiction,'  by 
inserting  the  words  '  on  questions  of  law  alone.' " 

RKHABES  or  MB.   WATERS. 

Mb.  waters.  Mr.  Chairman:  The  object  of  the  amendment  is  to 
prevent  frivolous  appeals  being  taken.  In  my  estimation  this  makes 
the  system  more  complete.  I  see  no  necessity  for  new  trials  upon  ques- 
tions of  fact.  If  there  are  any  questions  of  law,  let  the  higher  Courts 
Cupon  them.  The  higher  Court  can  pass  upon  <theBe  questions  of 
very  rapidly,  but  there  is  no  need  of  appeals  on  questions  of  fact 

BBBABES  OP   BB.   BEEBSTICHER. 

• 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope  that  the  amendment 
of  the  gentleman  will  be  voted  down.  There  is  no  way  by  which  the 
proceedings  before  a  Justice  of  the  Peace  are  preserved.  There  would 
be  no  benefit  arising  from  taking  an  appeal  upon  questions  of  law  alone, 
and  not  upon  questions  of  fact  I  hope  the  amendment  will  be  promptly 
voted  down. 

BIHARKS  or  BR.   WILSON. 

Mr.  WILSON,  of  First  District.  Mr.  Chairman:  This  section  was 
discussed  a  good  deal  in  the  committee,  and  it  was  thought  best  to  leave 
it  OS  it  is,  and  not  undertake  to  prescribe  details  like  this.  This  section 
provides  that  the  Superior  Courts  shall  have  appellate  jurisdiction  in  a 
certain  class  of  cases  from  Justices'  and  other  inferior  Courts,  as  may  be 
prescribed  by  law.  The  Legislature  may  see  fit  to  limit  appeals  toques- 
tions  of  law  alone;  and  they  may,  on  the  other  hand,  find  it  belter 
policy,  and  more  in  the  interest  of  justice,  to  allow  the  facts  to  be 
reviewed,  as  well  as  questions  of  law.  Why  not  leave  this  matter  to 
the  liCgislature?  Why  lay  down  an  iron  rule  upon  this  subject,  which 
for  twentpr-five  years  shall  control  the  judiciary?  It  was  considerations 
of  this  kind  that  induced  the  committee  to  delegate  that  question  to  the 
Legislature.  Now,  it  seems  to  me  that  it  is  better  to  do  that  than  to  go 
into  details.  I  am  therefore  opposed  to  the  amendment  of  the  gentle- 
man from  San  Bernardino,  because  it  takes  away  from  the  Legislature 
the  power  of  regulating  this  matter. 

The  chairman.    The  question  is  on  the  amendment 

Lost 

Mb.  BARRY.    I  ofl'er  an  amendment. 

The  SECRETARY  read: 

"  Amend  section  five  by  adding  to  the  section  the  words :  '  And  a  case 
in  a  Superior  Court  may  be  tried  by  a  Judge  pro  tempore,  who  must  be 
a  member  of  the  bar,  agreed  upon  in  writing  by  the  parties  litigant  or 
their  attorneys  of  record  appointed  by  the  &>urt  and  sworn  to  try  the 
cause.' " 

Mr.  BARRY.  Mr.  Chairman:  I  ofl'er  this  amendment  for  the  gen- 
tleman from  Kern,  Mr.  Gregg.  He  spoke  to  me  with  regard  to  this 
amendment,  and  requested  me  to  oflfer  it  at  the  proper  time.  He  did 
not  state  his  reasons  for  the  amendment,  but  I  presume  they  are  about 
as  follows:  That  should  circumstances  arise  by  which  the  Judge  will  be 
unable  to  try  a  case,  such  as  sickness,  or  other  cause,  the  attorneys,  for 
their  clients,  can  agree  upon  a  certain  attorney,  who  would  be  qualified 
to  try  the  case.  There  are  cases  where  the  Judge  cannot  be  personally 
present.  There  are  other  cases  where  the  Judge  may  have  been  an 
attorney  in  the  case  before  he  went  upon  the  bench.  In  a  case  of  that 
kind  he  would  be  disqualified  from  trying  the  case.    In  that  case  par- 
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ticularly,  it  would  be  well  to  have  some  one  who  is  free  from  bias,  and 
whom  Uie  attorneys  might  aeree  upon. 

Ma.  EAUON.  That  would  come  in  a  good  deal  better  in  section 
eight. 

Ma.  BARRY.    Then  I  will  withdraw  it  for  the  present. 

Tax  CUA1RM.\N.    The  Secretary  will  read  section  six. 

The  secretary  read: 

Sko.  6.  There  shall  be  in  each  of  the  organized  counties,  or  cities  and 
counties,  of  the  State,  a  Superior  Court,  for  each  of  which  at  least  one 
Judge  shall  be  elected  by  the  qualified  electors  of  the  county,  or  city  and 
county,  at  the  general  State  election ;  provided,  that  in  the  City  and 
County  of  San  Francisco  there  shall  be  elected  twelve  Judges  of  the 
Superior  Court,  any  one  or  more  of  whom  may  hold  Court.  There  may 
be  as  many  sessions  of  said  Court,  at  the  same  time,  as  there  are  Judges 
thereof.  The  said  Judges  shall  choose  from  their  own  number  a  pre- 
siding Judge,  who  may  be  removed  at  their  pleasure.  lie  shall  dis- 
tribute the  business  of  ihe  Court  among  the  Judges  thereof,  and  prescribe 
the  order  of  business.  The  judgments,  orders,  and  procee<lings  of  any 
session  of  the  Superior  Court,  held  by  any  one  or  more  of  the  Judges  of 
said  Courts,  respectively,  shall  be  equally  effectual  as  if  all  the  Judges 
of  said  respective  Courts  presided  at  such  session.  In  each  of  the  Coun- 
ties of  Sacramento,  Los  Angeles,  and  Alameda,  there  shall  be  elected 
two  such  Judges.  The  term  of  office  of  Judges  of  the  Superior  Courts 
shall  be  six  years,  from  and  after  the  first  Monday  of  January  next  suc- 
ceeding their  election;  provided,  that  the  twelve  Judges  of  the  Superior 
Court  elected  in  the  City  and  County  of  San  Francisco  at  the  first  elec- 
tion held  under  this  Constitution,  shall,  at  their  first  meeting,  so  classify 
themselves,  by  lot,  that  four  of  them  shall  go  out  of  office  at  the  end  of 
two  years,  and  four  of  them  shall  go  out  of  office  at  the  end  of  four 
years,  and  four  of  them  shall  go  out  of  office  at  the  end  of  six  years, 
and  an  entry  of  such  classification  shall  be  made  in  the  minutes  of  the 
Court,  signed  by  them,  and  a  duplicate  thereof  filed  in  the  office  of  the 
Secretary  of  State.  The  first  election  of  Judges  of  the  Superior  Courts 
shall  take  place  at  the  first  general  election  held  after  the  adoption  and 
ratification  of  this  Constitution.  If  a  vacancy  occur  in  the  office  of 
Judge  of  a  Superior  Court,  the  Governor  shall  appoint  a  person  to  hold 
the  office  until  the  election  and  qualificntinn  of  a  Judge  to  fill  the 
vacancy,  which  election  shall  take  place  at  the  next  succeeding  general 
election,  and  the  Judge  so  elected  snail  hold  office  for  the  remainder  of 
the  unexpired  term. 

Mb.  OVERTON.    I  ofier  an  amendment. 

Thk  SECRETARY  read: 

"  Amend  by  inserting  in  line  fourteen,  after  the  words  'Los  Angeles,' 
the  word  '  Sonoma.'  " 

Mr.  OVERTOX.  Mr.  Chairman:  I  will  state,  sir,  that  it  is  the  unan- 
imous wish  of  the  bar  of  my  county  to  have  two  Judges.  It  is  also  the 
opinion  of  the  District  Judge,  and  the  County  Judge,  and  their  opinions 
should  have  some  weight  in  the  matter.  We  have  over  twenty-five 
thousand  people,  and  the  county  is  growing  very  fast.  One  Judge  can- 
not transact  tne  business  of  the  county.  'They  want  two  Judges  instead 
of  one. 

kPtt.  HERRINGTON.    Mr.  Chairman :  I  move  an  amendment 

Tflit 8KCRETAKY  read: 

"Amend  section  six,  by  inserting  after  the  words  'Los  Angeles,'  the 
words  '  Santa  Clara.'  " 

Thk  CilAIRMAK.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Sonoma. 

BEMARES  or  ME.  JOHNSON. 

Mb.  JOHXSOX,  Mr.  Chairman  :  I  have  but  a  word  to  say.  I  have 
a  petition  here  addressed  to  the  delegation,  signed  by  eighteen  members 
of  our  bar,  in  which  they  |<«tition  this  body  to  allow  Sonoma  County  to 
have  two  Judges,  instead  of  one,  as  reported  by  the  committee.  I  am 
also  advised  that  about  two  thirds  of  Judge  Temple's  time  is  taken  up 
by  Sonoma  Ounty  business.  I  know  the  County  Judge  is  busy  all  the 
time.  So  I  believe  it  is  absolutely  necessary  for  our  county  to  have  two 
Judges. 

The  amendment  was  adopted  on  division,  by  a  vote  of' 69  ayes  to  28 
noes. 

The  chairman.  The  question  is  on  the  amendment  offisred  by  the 
gentleman  from  Santa  Clara,  Mr.  Harrington. 

EEHABKS  or  MB.  HEBEINOTON. 

Mb.  HERRINGTON.  Mr.  Chairman:  There  is  a  petition  signed,  I 
believe,  by  nearly  all  the  attorneys  of  San  Jos^,  and,  I  may  say,  the 
principal  attorneys  of  the  county,  placed  in  the  hands  of  the  gentleman 
from  Sania  Clara,  Mr.  Tully,  whose  seat  I  discover  is  now  vacant.  I 
was  requested,  by  a  portion  of  the  attorneys  who  signed  that  document, 
to  present  this  amendment.  I  believe  that  the  county  is  of  sufficient 
importance  in  population  and  business  to  justify  two  Judges.  As  the 
business  now  is  I  am  satisfied  it  is  not  less  than  the  business  of  Los 
Angeles  County— not  much  less  than  the  business  of  Alameda  County. 
We  have  a  County  Judge,  and  a  District  Judge  for  Santa  Clara  and  the 
balance  of  the  district.  I  have  been  informed  by  one  of  the  Judges  that 
the  business  is  more  than  one  Judge  can  attend  to.  We  want  the  legal 
business  dune  in  a  legal  way,  and  1  do  submit  that  with  a  population  of 
forty-five  thousand  people,  it  is  not  possible  for  one  Judge  to  transact  all 
the  business  in  a  manner  satisfactory  to  the  people. 

BKUIBES  or  MB.  MCCALLOM. 

Mb.  McCALLTJM.  Mr.  Chairman:  It  is  exceedingly  unpleasant  to 
say  anything  in  opposition  to  the  delegates  who  may  deem  it  necessary 
to  have  two  Judges,  and  I  would  not  say  one  word  were  it  not  that  I 
think  it  may  defeat  the  whole  plan  of  the  committee.  The  number  of 
Judges  has  m  no  case  been  increased  by  the  committee,  unless  in  the 
County  of  Sacramento.    There  is  no  increase  in  Alameda.    There  we 


have  a  District  Judge  for  the  whole  county,  and  the  County  Judge.  In 
Sonoma  there  is  one  County  Judge,  and  a  District  Judge  for  three  coun- 
ties. Then  the  Santa  Clara  district  is  composed  of  four  counties.  Now, 
if  we  increase  the  number  of  Judges  in  those  counties,  they  will  belong 
to  Judges  of  the  first  class,  whose  salaries  are  fixed  in  this  article  at  five 
thousand  dollars  a  year,  so  that  it  would  add  greatly  to  the  expense. 
Just  as  good  arguments  may  be  made  in  favor  of  San  Joaquin  and  other 
counties.  I  am  afraid  when  we  get  through  with  the  whole  thing,  and 
figure  it  all  up,  we  will  find  that  we  have  adopted  a  far  more  expensive 
system  than  we  have  at  present,  and  if  it  is  so  I  am  afraid  that  a  major- 
ity of  this  Convention  will  not  agree  to  it. 

Mb.  JOHNSON.  Let  me  ask  you  a  quettion.  Would  you  have  any 
objection  to  striking  out  one  of  the  Judges  in  Alameda  County,  for  the 
sake  of  saving  some  of  this  expense? 

Mk.  McCALLUM.  Alameda  has  the  same  number  of  Judges  now 
that  is  accorded  her  in  this  article — a  DJstrict  Judge  and  a  County  Judge. 
That  is  the  theory  of  the  committee,  and  it  is  the  correct  theory.  Once 
depart  from  it,  and  there  is  no  end  to  it.  The  result  will  be  to  defeat 
the  whole  scheme.  There  is  another  provision  in  this  article  which 
provides  for  increasing  the  number  of  Judges  when  it  becomes  necessary. 
That  is  section  nine. 

Ma.  HOWARD,  of  Los  Angeles.  I  hope  the  motion  of  the  gentle- 
man from  Santa  Clara  will  prevail.  The  county  is  clearly  entitled  to  it. 
It  is  nothing  more  than-justioe.  As  far  as  spending  a  few  thousand  dol- 
lars, more  or  less,  it  is  a  mattor  which  ought  not  to  be  considered. 

BEMABES   or   MB.   WELLEB. 

Mb.  WELLER.  Mr.  Chairman:  I  cannot  let  tbis  matter  pass  with- 
out stating  what  I  believe  to  be  the  views  of  our  county.  I  have  been 
instructed  by  a  portion  of  my  constituents  that  one  Judge  is  not  suflfi- 
cient  to  transact  the  business  of  that  county.  Compare  that  county  with 
Los  Angeles.  The  assessed  value  of  the  property  there  is  ten  million 
dollars.  The  assessed  value  of  the  property  of  Santa  Clara  is  twenty- 
six  million  dollars  and  over.  Los  Angeles  has  two  hundred  more  votes 
than  Santa  Clara.  Immediately  after  the  report  of  this  committee  came 
in  I  sent  the  report  to  some  of  the  attorneys  there.  I  have  received  a 
reply  from  one  of  them,  and  he  says  that  one  Judge  is  not  enough. 
That,  in  his  experience,  one  man  will  never  be  able  to  transact  the  busi; 
ness  of  the  county.    I  hope  the  amendment  will  be  adopted. 

BEMABES  or  MB.   LAINE. 

Mb.  LAINE.  Mr.  Chairman :  I  voted  against  the  amendment  to 
give  two  Judges  to  Sonoma  County.  I  know  a  number  of  membeni  of 
our  bar  desire  two  Judges  for  Santa  Clara  County,  but  I  am  perfectly 
convinced  that  one  Judge  can  do  the  work  if  he  is  any  account.  If  we 
give  them  two  they  will  want  three.  We  have  two  Judges  there,  the 
District  Judge  aud  the  County  Judge.  The  District  Judge  has  four 
counties,  and  I  am  satisfied  the  County  Judge  is  not  engaged  one  third 
of  his  time.  The  District  Judge  is  not  half  his  lime  in  our  county.  I 
am  satisfied  that  one  Judj^e  can  do  all  the  business. 

Mb.  hall.  Mr.  Chairman:  I  offer  an  amendment  to  the  amend- 
ment. 

The  SECRETARY  read: 

"Amend  the  amendment  offered  by  Mr.  Herrington,  by  adding  the 
words '  San  Joaquin.' " 

BEMABES   or   MB.   HALL. 

Mb.  hall.  Mr.  Chairman  :  The  business  of  the  District  and  County 
Courts  combined  is  such  that  the  delegation  from  that  county,  at  least 
four  of  them,  are  of  the  opinion  that  San  Joaquin  is  entitled  to  two 
Judges  of  the  Superior  Court.  Now,  Ssn  Joaquin,  in  point  of  terrhory, 
is  quite  as  large  as  the  County  of  Sacramento.  lu  respect  to  the  aggre- 
gate wealth  of  the  two  counties,  they  are  about  equal.  I  recollect  some 
time  ago  having  seeu  a  statement  uf  the  aggregate  wealth  of  these  two 
counties,  and  there  was  so  little  difference  as  to  be  hardly  worth  men- 
tioning. Now  the  business  there  is  increasing.  It  is  a  rich  bounty — one 
of  the  richest  counties  in  the  State.  Its  population  is  increasing  and 
keeping  march  with  the  business.  The  Judges  there  ore  couslautly 
engaged,  and  I  do  believe  that  the  interests  of  the  people  will  be  sub- 
served by  having  two  Judges.  One  fact  I  may  mention.  In  the  four 
years  last  past,  there  were  sixty  appeals  taken  from  the  County  of  Santa 
Clara,  and  fifly-five  taken  from  theCounty  of  San  Joaquin.  I  mention  the 
fact  as  indicating,  in  some  degree,  the  comparative  business  of  the  two 
counties.  I  have  an  epitome  of  the  business  transacted  in  that  county 
for  the  years  eighteen  hundred  ami  seventy-six,  eighteen  hundred  and 
seventy-seven,  and  eighteen  hundred  and  seventy-eight.  With  the  per- 
mission of  the  committee  I  will  read  it: 

In  eighteen  hundred  and  seventy-six :  District  Court — Number^of 
suits  commenced, two  hundred  and  eighty-two;  number  of  decrees,  one 
hundred  and  twenty-six ;  number  of  days  in  session,  one  hundred  and 
twenty-three.  County  Court — Number  of  civil  cases,  thirty-eight; 
number  of  criminal  cases,  sixty-three;  days  of  session,  two  hundred 
and  forty-nine.  Probate  Court — Number  commenced,  fllly-seveo ;  num- 
ber of  cases  heard,  four  liundred  and  thirty-four;  number  of  days  of 
session,  one  hundred  and  seventy. 

For  the  year  eighteen  hundred  and  seventy-seven :  District  Court — 
Number  of  suits  commenced,  two  hundred  and  ninety-two;  number  of 
decrees,  one  hundred  and  thirty-six;  number  of  days  of  session,  one 
hundred  and  thirty.  County  dourt — Number  of  civil  cases,  forty-six ; 
number  of  civil  judgments,  twenty-seven;  number  of  criminal  judg- 
ments, one  hundred  and  sixteen;  number  of  days  in  session,  one  hun- 
dred and  eighty.  Probate  Court— Cases,  forty -five;  number  of  cases 
beard,  three  hundred  and  thirty-eight;  number  of  days  of  session,  one 
hundred  and  thirty-three. 

For  the  year  eighteen  hundred  and  seventy-eight:  District  Court — 
Number  of  suits  commenced,  two  hundred  and  five;  number  of  decrees, 
one  hundred  and  sixty-two;  number  of  days  of  session,  one  hundred 
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and  twenty-two.  County  Court — Number  of  cWil  cases,  «eTenty-seven ; 
number  of  civil  judgments,  fifW-one;  number  of  criminal  judgments, 
ninety-five;  number  of  days  of  session,  one  hundred  and  sixty-three. 
Probate  Court — Number  of  cases,  6rty-8even;  number  of  cases  heard, 
four  hundred  and  twenty -three ;  number  of  days  of  session,  one  hundred 
and  fifty-seven. 

Now,' this  shows  on  the  face,  the  business  done  there;  but  it  doe*  not 
show  all  the  work  performed  by  the  Judges,  by  any  means.  Every 
lawyer  knows  that  .ludges  are  engaged  for  thirty-three  per  cent  of  tlie 
time  in  Chambers  duty.  Every  member  of  the  bar  on  this  floor  will 
understand  that.  Cases  are  often  argued  out  of  term.  The^  are  heard  in 
Court,  and  argued  in  Chambers,  and  the  argument  sometimes  lasts  for 
days.  Writs  of  injunction,  and  all  that  class  of  business,  occupies  a 
great  deal  of  the  time,  as  every  lawyer  knows.  So  I  can  gafely  appeal, 
from  the  statement  I  have  rea4  here,  to  the  justice  and  fairness  of  this 
Conrentiou  tn  allow  us  two  Judges  in  San  Joaquin  County.  One  Judge 
will  not  be  able  to  do  the  business  of  that  county.  I  am  perfectly  well 
satisfied  on  that  point;  and  I  believe  that  the  interests  of  the  public  and 
a  due  and  prompt  administration  of  justice  require  it.  And,  sir,  although 
I  have  no  data  upon  which  I  can  express  a  positive  opinion  in  regard  to 
the  sentiment  there,  so  fur  as  I  have  heard  any  expression,  it  has  been 
in  favor  of  giving  to  that  county  twq  Superior  Judges.  Certainly,  if  the 
Counties  or  Sacramento  and  Sonoma  are  entitled  to  two  Judges,  the 
County  of  Sau  Joaquin  ought  to  be. 

BEMAKKS  or   MB.  TOLLT. 

Ma.  TULLY.  Mr.  Chairman :  I  am  in  favorof  the  amendment  of  my 
friend  Herrington,  from  Santa  Clara,  giving  Santa  Clara  County  two 
Judges.  I  hold  in  my  hand  a  letter  addressed  to  me,  signed  by  twenty 
members  of  the  bar  of  that  county — all  proq^inent  attorneys  of  the 
county — stating  that  two  Judges  are  absolutely  necessary  for  that  couuty, 
\¥heu  I  was  at  home  I  conversed  with  Judge  Beldeii,and  he  assured  me 
that  one  man  could  not  do  the  business  of  that  county.  I  had  also  a 
talk  with  the  District  Attorney,  A  gentleman  who  tuts  been  District 
Attorney  for  a  number  of  years,  and  he  assured  me  of  the  fact.  And 
upon  the  recommendation  of  those  gentlemen,  more  than  upon  my  own, 
I  support  the  amendment  of  my  friend  Ilerringlon,  and  ask  that  Santa 
Clara  County  be  given  two  Judges. 

SIUARKS  or   Mk.  DUDLVT. 

Mk.  DUDLEY,  of  San  Joaauin.  Mr.  Chairman :  I  hope  that  the 
amendment  proposed  by  my  colleague  will  receive  the  favorable  consid- 
eration of  this  body.  I  have  practiced  my  profession  there  for  eleven 
years,  and  I  am  familiar  with  the  litigation  of  that  county.  I  think,  sir, 
that  I  can  safely  assert  that  one  man  cannot  do  the  business  of  that 
county.  We  have  four  terms  of  the  District  Court  in  that  county,  a  year, 
and  at  every  term  the  calendar  has  averaged  from  ninety  to  one  hundred 
and  twenty  cases.  Business  is  on  the  increase  in  the  County  Court,  and 
of  the  amount  of  business  the  members  of  the  bar  are  probably  the  best 
judges.  The  number  of  members  of  the  bar  in  San  Joaquin  is  thirty- 
five.  They  say  that  one  Judge  cannot  possibly  keep  the  calendar  clear. 
Now,  1  find  the  number  of  cases  appealed  from  this  county,  from  the 
fiistof  January,  eighteen  hundred  and  seventy-four,  to  the  first  of  Jan- 
uary, eighteen  hundred  and  seventy-eight,  was  sixty.  San  Joaquin, fifty- 
five — only  five  difference.  I  believe  that  justice  to  San  Joaquin  County 
demands  the  adoption  of  this  amendment. 

BKHABK8  Or  UB.  81IITB. 

Ma.  SMITH,  of  FouKh  District.  Mr.  Chairman :  It  seems  to  me  that 
unless  this  judicial  system  is  recommended  to  the  people  of  the  State  upon 
the  basis  of  economy  they  will  not  accept  it  And  if  we  go  on  increas- 
ing the  number  of  Judges,  making  a  great  many  more  than  we  have 
now,  it  will  not  be  considered  as  based  upon  ideas  of  economy.  As  far 
as  I  am  concerned,  I  take  a  different  view  iu  reference  to  economy  in 
the  pay  of  the  Judges,  from  what  some  others  do.  I  think  we  should 
pay  the  Judges  well,  and  give  them  plenty  to  do.  But  that  is  not  the 
popular  idea.  The  people  look  at  the  figures  before  them,  and  calculate 
it  upon  that  basis.  Now,  another  idea  here  is  to  have  the  Court  sit  con- 
tinuously, and  in  that  way  it  seems  to  me  a  great  deal  of  business  will 
be  dispatched.  The  Judges  lose  no  time  traveling  round,  as  the  District 
Judges  have  had  to  do,  and  there  will  be  another  saving  in  time.  I  think 
these  couuties  ought  to  be  able  to  get  along  with  one  Judge.  If  Sonoma 
is  entitled  to  two  Judges,  Santa  Clara  is  also. 

BRMABES   or   MB.   CROSS. 

Mb.  CROSS.  Mr.  Chairman:  I  do  not  like  to  find  fault  with  the 
report  of  the  committee,  or  with  what  the  Convention  is  doing;  but 
what  sbrt  of  basis  is  it  upon  which  this  thing  is  operated  T  I  suppose  it 
goes  ujmn  some  kind  of  figures  as  a  basis.  We  look  around  to  find  the 
figures.  We  find  according  to  the  figures  we  have,  in  regard  to  popula- 
tion, that  Sonoma  County  has  less  than  seven  hundred  more  people 
than  Nevada  County,  in  which  I  live.  Now,  the  proposition  is  to  give 
to  Sonoma  County  two  Judges  at  five  thousand  dollars  a  year  each,  but 
to  only  give  Nevada  County  one  at  four  thousand  dollars  a  year.  Now, 
sir,  I  asked  one  gentleman  about  this  matter — what  they  made  the 
basis — and  he  said  the  basis  was  the  United  States  census  of  the  year 
eighteen  hundred  and  seventy.  I  said  this  was  not  carried  out  by  the 
result  He  said  the  representatives  from  those  counties  upon  the  com- 
mittee represented  that  they  needed  these  Judges.  Then  I  suppose  the 
reason  that  Nevada  County  was  only  given  one  Judge  was  because  that 
county  did  not  have  a  representative  upon  the  committee.  Now,  sir,  1 
see  further  by  the  last  census  that  San  Joaquin  County  had  a  popula- 
tion of  twenty-one  thousand  and  a  few  over,  while  Nevada  County  had 
a  population  of  nineteen  thousand  and  over.    Thus  two  thousand  peo- 

Sle  in  San  Joaquin  County  are  to  have  one  Judge  at  five  thousand 
ollars  a  year,  while  the  whole  of  Nevada  County,  with  nineteen  thou- 
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sand  people,  is  to  have  one  Judge  at  four  thousand  dollars  a  year.  And 
yet,  what  man  does  not  know  that  these  mining  counties  have  more 
litigation,  more  troublesome  litigation,  than  the  agricultural  counties? 
Now,  sir,  if  we  are  goiilfe  to  give  two  Judges  to  Santa  Clara,  which  has 
three  thousand  more  population  than  Nevada;  if  you  are  going  to  give 
Sonoma  and  San  Joaquin  two  Judges  because  they  have  pooled  their 
issues,  then,  sir,  we  want  Nevada  County  taken  into  the  ring.  I  believe 
we  are  going  too  far  in  this  matter.  The  idea  was  to  have  one  Judge 
for  each  county,  so  as  to  reduce  the  expense;  but  if  we  give  two  to  each 
of  these  counties,  instead  of  diminishing  the  expense,  we  will  increase 
it  I  believe  this  to  be  unwise.  The  gentleman  enumerates  the  pro- 
bate cases  and  the  number  of  days  the  Probate  Court  in  his  county  was 
in  session ;  and  yet  the  gentleman  knows  that  the  Probate  Court  only 
sits  for  a  short  time,  and  a  great  many  cases  are  disposed  of  in  a  few 
moments.  In  Nevada  County  we  have  the  most  tedious  litigation.  The 
suits  are  heavy  mining  suits  in  many  cases,  which  take  a  long  time  to 
try.  But,  I  sa^,  these  counties  must  not  ex[«ct  two  Judges.  It  is  unfair 
to  other  counties.  There  are  no  counties  in  the  State  that  ought  to  have 
two  Judges,  except  San  Francisco  and  Alameda.  Los  Angeles  County 
is  given  two  Judges.  Los  Angeles  has  fifteen  thousand  people,  and  two 
Judges  at  five  thousand  dollars  a  year  each.  Nevada  County,  with 
nineteen  thousand,  has  one  Judge  at  four  thousand  dollars. 

Mr.  AYERS.    No,  sir;  no  such  thing. 

Mb.  CROSS.  I  have  the  census  for  Los  Angeles — fifteen  thousand 
three  hundred  and  nine.  I  have  no  doubt  that  the  population  has 
increased  there,  and  I  have  no  doubt  this  was  represented  to  the  com- 
mittee. If  we  had  had  a  representative  upon  the  committee  we  might 
have  bad  a  different  standing. 

Mb.  WHITE.  Is  an  amendment  in  order?  I  want  to  move  for 
another  Judge  for  Santa  Cruz.  We  have  at  least  ten  lawyers  who  want 
to  get  upon  the  bench,  and  we  want  more  places. 

Mr.  McCALLUM.  There  is  not  a  county  in  the  State  but  that  the 
bar  is  in  favor  of  an  additional  Judge. 

Thr  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Joaquin. 

Lost. 

Mb.  BELCHER.    Mr.  Chairman:  I  wish  to  offer  an  amendment. 

Thr  SECRETARY  read : 

"  Insert  after  the  word  '  election '  in  the  fourth  line,  the  words,  '  pro- 
vided, that  until  otherwise  ordered  by  the  Legislature,  only  one  Judge 
shall  be  elected  for  the  Counties  of  Yuba  and  Sutter.' " 

RRMARKS  or  MB.   BRLCHRR. 

Mr.  BELCHER.  A  |;ood  deal  has  been  said  here  about  economy,  and 
I  have  sent  up  a  proposition  to  combine  the!«  two  counties.  Now,  sir, 
I  know  very  well  that  one  Judge  can  do  all  the  business  of  the  two 
counties  named.  Now,  I  presume  there  are  many  other  counties  in  the 
State  where  one  Judge  could  do  the  business  as  well  as  not.  There  are 
not  manv  where  the  circumstances  and  situation  are  so  favorable  as 
Yuba  anj  Sutter.  It  so  happens  that  the  county  seats  of  the  two  coun- 
ties are  within  fifteen  or  twenty  minutes  walk  of  each  other.  One  Judge 
can  do  the  business  as  well  as  two,  and  there  is  no  necessity  for  more. 

The  amendment  was  adopted. 

Mr.  INMAN.    Mr.  Chairman:  I  offer  on  amendment 

Trr  SECRETARY  read: 

"Amend  by  inserting  in  line  fifteen,  after  the  word  'Judges,'  the 
words,  'whose  salaries  shall  be  fixed  by  the  respective  Boards  of  Super- 
visors, and  whose  salaries  shall  be  paid  by  their  respective  counties.'  " 

Mr.  INMAN.  Mr.  Chairman:  I  offer  that  amendment  in  good  faith. 
I  believe  bv  offering  that  amendment  we  will  have  less  Judges,  and 
that  thev  will  receive  less  salaries. 

Mr.  WILSON,  of  First  District  There  is  another  section  upon  the 
subject  of  salaries,  and  I  would  suggest  that  this  amendment  would  be 
more  proper  when  you  reach  that  section. 

Mb.  INMAN.  l^y  object  was  to  stop  this  discussion  about  an  increase 
of  Judges,  because  I  think  the  salaries  has  a  good  deal  to  do  with  it 
Just  as  well  put  it  in  here. 

Mb.  WILSON.    This  is  not  the  proper  place  for  it 

Mr.  INMAN.  I  want  the  counties  to  pay  for  these  Judges.  I  want 
each  county  to  pay  for  its  own  Judge.  However,  out  of  respect  for  the 
gentleman,  if  no  wishes,  I  will  withdraw  it  until  we  reach  the  other 
section,  but  I  intend  to  introduce  it  arain. 

Mb.  BARBOUR.    Mr.  Chairman :  I  have  an  amendment  to  offer. 

Thr  SECRETARY  read: 

"Amend  by  inserting  after  the  word  '  Jud^,'  in  line  fifteen,  the  words 
'the  Legislature  shall  have  power  to  provide  for  attaching  any  county 
to  a  contiguous  county  for  juaicial  purposes.'  " 

Mr.  BARBOUR.  In  a  State  like  California  there  are  often  cases  where 
two  counties  might  be  attache<l  together  for  judicial  purposes.  I  do  not 
believe  it  is  right  to  tie  the  hands  of  the  Legislature  so  completely  that 
they  can  exercise  no  discretion.  This  will  be  a  very  expensive  system, 
and  for  that  reason  the  amendment  ought  to  be  adopted,  if  for  no  other. 

BKMARE8  or  MB.  riLCBEB. 

Mb.  FILCHER.  Mr.  Chairman  :  I  had  not  expected  to  have  a  word 
to  say,  but  as  a  citizen  I  realize  that  this  is  going  to  be  a  very  expensive 
system  the  beet  we  can  do,  and  the  amendment  of  the  gentleman  from 
San  Francisco,  Mr.  Barbour,  allows  the  Ijegislature  to  reduce  the  expenses 
somewhat  by  reducing  the  number  of  Judges  for  certain  counties,  and 
compelling  one  Judge  to  do  the  work  of  two  or  more  counties.  Now,  I 
have  taken  occasion  to  make  out  some  figures,  showing  the  comparative 
cost  of  the  two  systems.  Assuming  that  the  average  salary  of  the  County 
Judges  of  this  State  is  two  thousand  dollars  each,  and  the  salary  of  eleven 
District  Judges  five  thousand  dollars  each^and  the  total  expense,  outside 
of  the  local  Courts,  Police  Courts,  etc,  would  be  two  hundred  and  sixty- 
one  thousand  dollars.    Now  the  present  system  provides  for  a  Judge  in 
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each  countj,  to  receive  five  thousand  dollars  a  year,  and  filly-two  Judges 
would  be  two  hundred  and  sixty  thousand  dollars  a  year;  and  eleven 
extra  Judges  for  Ban  Francisco,  at  the  same  salary,  fifty-five  thousand 
dollars  more,  and  three  extra  Judges  for  thestf  other  counties,  fifteen 
thousand  dollars  more,  and  seven  Supreme  Court  Judzes,  forty-two 
thousand  dollars,  making  a  total  of  three  hundred  and  seventy-two 
thousand  dollan  we  will  have  to  pay  under  that  system,  or  one  hundred 
and  eleven  thousand  dollan  more  than  we  do  now.  Now  that  may  be 
right,  it  may  be  satisfactory,  but  my  idea  was  to  simplify  the  system 
instead  of  making  it  more  complex. 

Mb.  smith.  How  many  counties  have  you  got  down  fur  five  thoa- 
saod  dollar  salariesT  Some  get  only  two  thousand,  and  some  four 
thousand,  and  some  three  thousand.  It  is  not  much  over  the  present 
system. 

Mk.  WILSOK,  of  Fiist  District.  What  did  you  estimate  the  salaries 
at? 

Mb.  FILCHER.    At  five  thousand  dollars. 

Mb.  WILSON.  A  great  many  of  them  do  not  get  that.  They  are 
divided  into  four  classes.  There  is  only  one  class  who  get  five  thousand 
dollars.  The  second  class  four  thousand  dollars,  the  third  class  three 
thousand  dollars,  and  the  fourth  class  only  two  thousand  dollars,  so  your 
figures  are  entirely  defective. 

Mb.  FILCH£R.  I  did  not  notice  that  part  of  it.  I  assumed  that 
they  all  received  five  thousand  dollars.  It  would  make  some  difference' 
but  the  system  is  itill  a  great  deal  more  expensive  than  the  old  system. 

BXMIBKS  or  UB.  CBOVCB. 

Mb.  crouch.  Mr.  Chairman  :  I  think  the  question  of  expense  is 
one  that  ought  to  be  carefully  considered.  Under  the  present  proposed 
•ystem  there  are  seven  Supreme  Judges,  forty-two  thousand  dollars; 
twenty-two  Superior  Judges,  at  five  thousand  dollars,  one  hundred  and 
ten  thousand  dollars;  eighteen  Superior  Judges,  at  four  thousand  dol- 
lar*, seventy-two  thousand  dollars;  nineteen  Superior  Judgei,  at  three 
thousand  dollars,  fifty-seven  thousand  dollars;  nine  Superior  Judges,  at 
two  thousand  dollars,  eighteen  thousand  dollars.  Total,  two  hundred 
and  ninety-nine  thousand  dollars.  Our  present  system,  there  are  five 
Supreme  Justices,  thirty  thousand  dollars;  five  District  Judges,  at  six 
thousand  dollars,  thirty  thousand  dollars;  eighteen  District  Judges,  at 
five  thousand  dollars,  ninety  thousand  dollars;  fifty-two  County  Judges, 
eighty-eight  thousand  nine  hundred  dollars;  making  a  total  of  two 
hundred  and  thirty-eight  thousand  nine  hundred  dollars,  to  which  we 
add  the  Probate  and  Criminal  Courts  of  San  Francisco,  nineteen  thou- 
sand dollars  more,  making  the  present  expense,  two  hundred  and  fifty- 
seven  thousand  nine  hundred  dollars.  Making  a  difference  of  forty- 
one  thousand  one  hundred  dollars  in  favor  of  the  present  system. 
The  proposed  plan  will  cost  forty-one  thousand  dollars  more  than  the 
old  plan. 

BBUIBKS  OF  MB.  WII.S01I. 

Mb.  WILSON,  of  First  District,  Mr.  Chairman  ;  I  think  the  argu- 
ment in  a  money  point  of  view  amounts  to  very  little.  I  do  not 
myself  see  any  force  in  it  in  that  connection.  The  question  is  whether 
the  present  system  is  adequate  to  the  wants  of  the  State.  If  it  is  inad- 
equate, why  then  we  must  depart  from  it.  Having  arrived  at  the  con- 
clusion that  the  old  system  must  give  way,  we  come  then  to  the  new 
system  ;  and  the  question  is,  whether  the  new  system  is  adequate  to  the 
wants  of  the  State.  la  it  what  the  State  requires?  If  so,  then  tho  State 
must  stand  the  expense  of  it.  Consequently  comparisons  between  an 
adequate  and  an  inadequate  system  contain  no  argument  at  all.  If  the 
gentleman  can  show  that  we  can  get  along  with  the  old  system,  that 
It  is  good  enough,  then  of  course  there  would  be  some  force  in  his 
figures.  Having  come  to  the  determination,  as  I  understand  this  Con- 
vention has,  that  the  old  system  is  inadequate,  then  the  question  of  the 
difference  of  expense  amounts  to  nothing. 

Mb.  FILCHbR.  Don't  you  think,  as  Chairman  of  the  committee, 
that  we  can  safely  combine  some  of  the  smaller  counties? 

Mr.  WILSON.  I  have  no  objections,  but  you  need  not  declaim  against 
the  system.  We  have  iilreudy  combined  Sutter  and  Yuba  Counties,  and 
there  is  another  proposition  to  combine  £1  Dorado  and  Alpine,  and  I  see 
no  objections  to  it.  I  see  no  objections  to  cheapening  the  system  where 
it  can  be  done  consistently  and  conveniently.  There  is  no  objection  that 
X  can  see  to  the  amendment  proposed  by  the  gentleman  from  San  Fran- 
cisco, Mr.  Barbour.  On  the  contrary,  it  meets  my  judgment.  Whenever 
there  can  be  counties  consolidated  for  iudicial  purposes  I  can  see  no 
objection  to  its  being  done,  and  I  thinlc  that  amendment  ought  to  bo 
adopted.  It  leaves  the  system  flexible,  so  that  if  counties  grow  too  small 
in  wealth  and  population  two  or  more  of  them  can  be  consolidated,  and 
if  counties  grow  to  such  importance  as  to  demand  more  Judges,  they  can 
be  provided  by  the  Legislature. 

BBMABES  OP  MB.  SMITH.    • 

Mb.  SMITH,  of  Fourth  District  Mr.  Chairman :  Believing  as  I  do, 
I  take  a  different  standpoint  in  regard  to  the  amendment  offered  by  Mr. 
Barbour.  I  think  it  will  break  up  and  destroy  the  uniformity  of  this 
system.  Suppose  Inyo  Countv  should  go  to  the  Legislature  and  ask  to 
be  united  to  Kern  County  for  Judicial  purposes.  In  that  way  our  Judge, 
paid  for  by  our  county,  would  be  taken  away,  and  we  would  have  no 
Judge.  You  start  out  with  the  proposition  that  each  county  shall  have 
one  Judge,  and  now  you  propose  to  put  a  xlause  in  saying  that  the  Legisla- 
ture may  consolidate  counties.  It  seems  to  me  that  no  county  in  the 
State  will  ever  have  less  population  than  there  is  to-day,  and  we  can 
find  out  and  unite  such  counties  now  as  well  as  the  Legislature  can. 
There  has  been  some  rising  and  falling  in  certain  counties,  but  I  think 
the  time  is  past  when  any  county  will  get  any  lower.  First,  you  say 
each  county  shall  have  one  Judge,  and  now  you  say  that  the  Legislature 
may  unite  several  counties  and  give  them  one  Judge  between  them. 


We  have  a  Judge  in  our  county,  for  instance.  We  may  have  important 
business  to  transact,  and  yet  he  would  be  out  of  the  county,  holding 
Court  somewhere  else.  In  that  district  now,  the  Diatrict  Judge  has  to 
travel  a  long  way  in  a  circle,  to  get  to  us,  and  the  same  is  true  with 
other  districts,  and  it  is  to  avoid  that  difficulty  that  this  new  system  is 
proposed,  to  give  each  county  a  Judge.  This  amendment  will  overturn 
the  entire  system. 

BCMABU  or  MB.  BAOOX. 

Mb.  EI&.60N.  Mr.  Chairman:  I  hope  this  amendment  to  unite  dif- 
ferent counties  will  not  prevail.  There  is  one  instance  where  it  can  be 
done,  and  that  is  in  the  case  of  the  Counties  of  Yuba  and  Sutter.  The 
county  seats  of  these  counties  are  within  a  quarter  of  a  mile  of  each 
other,  and  one  Judge  can  transact  the  business  of  these  two  counties  as 
well  as  two.  But  the  beauty  of  this  svstem,  and  the  reason  why  the 
people  want  this  system,  is  that  we  will  have  a  Judge  always  in  the 
county.  It  will  do  away  with  this  term  system,  by  which  we  have  to 
run  all  over  a  large  district  to  do  Chambers  work.  We  want  to  get  rid 
of  this  old  system,  so  as  to  have  the  business  right  at  home— it  has 
often  caused  great  inconvenience  in  my  district,  aow,  the  gentlemen 
talk  about  a  little  exfiense;  what  does  it  amount  to  compared  to  having 
a  system  that  will  give  satisfaction  ?  If  you  give  us  a  Judge  for  every 
county  in  the  State,  you  will  find  that  it  will  be  a  very  popular  measure. 
The  people  are  not  demanding  a  cheap  judicial  system  so  much  as  an 
adequate  system.  They  do  not  care  for  the  cost  so  long  as  justice  is 
properly  and  promptly  administered.  You  cannot  get  good  Judges 
unless  you  pay  them;  so  let  us  not  haggle  over  the  cost.  I  know  the 
people  are  willing  to  pay  fair  and  reasonable  salaries.  I  hope  this  talk 
about  cutting  down  salaries  will  be  done  away  with,  and  that  this 
amendment  will  be  voted  down. 

BBMABES  or  MB.  BBDDT. 

Mk.  R£DDY.  Mr.  Chairman :  I  hope  wa  will  provide  for  a  Judge  in 
each  county.  I  understand  the  State  is  to  pay  them.  There  are  a  great 
many  reasons  why  we  should  have  a  Judge  in  each  county.  In  some  of 
the  mountain  districts  the  counties  are  very  large,  and  the  mode  of 
travel  from  one  county  seat  to  another,  very  slow.  Suppose  Inyo  and 
Kern  were  united,  and  the  Court  happened  to  be  sitting  in  Kem,  and 
a  writ  of  injunction  was  wanted  to  prevent  a  man  from  destroying 
another  man's  property,  we  would  have  to  travel  all  that  distance  to 
find  the  Judge  in  order  to  get  out  the  writ.  The  whole  character  of 
litigation  demands  that  there  shall  be  a  Judge  in  each  county.  The 
Judges  will  have  plenty  of  work  to  do  to  keep  them  busy.  The  ques- 
tion of  cost  cuts  no  figure;  it  is  a  question  of  providing  a  system 
whereby  justice  can  be  had  promptly.  I  hope  the  amendment  will  not 
prevail. 

Mb.  McCALLUM.  This  amendment  will  be  more  proper  if  offered 
to  section  nine,  if  anywhere. 

Mb.  BABBOUR.    I  will  withdraw  the  amendment  for  the  present. 

Mr.  LARKIN.  I  wish  to  offer  an  amendment  similar  to  that  offered 
by  Judge  Belcher,  uniting  £1  Dorado  and  Alpine  Counties.  One  Judge 
can  discharge  all  the  business  of  those  two  oounties  as  well  as  not.  The 
Clerk  of  the  (^urt  of  either  of  those  two  counties  can  notify  the  Judge, 
and  in  twenty-four  hours  from  that  time  "he  can  be  there  ready  to  hold 
Court.  A  great  many  of  the  oounties  will  have  a  Judge  ^tting  three  or 
four  thousand  dollars  a  year,  when  he  will  perhaps  not  sit  twenty  days 
in  the  year. 

Mb.  SCHELL.  Don't  you  know  a  man  might  be  compelled  toremsun 
one,  two,  or  three  weeks,  and  that  it  would  work  against  the  interests  of 
justice? 

Mb.  LARKIN.  I  think  not.  I  am  in  favor  of  this  course.  There 
were  only  seventy-five  days  of  Court  in  El  Dorado  County.  We  get 
along  very  peaceably.    I  hope  the  amendment  will  prevail. 

Mb.  McCALLUM.  I  would  like  to  ask,  what  is  the  distance  to  be 
traveled  in  Winter  time  from  the  county  seat  of  £1  Dorado  County  to 
the  county  seat  of  Alpine  County? 

Mb.  LARKIN.    About  twenty-four  hours  ride. 

Mb.  SCHELL.  Would  it  not  rather  increase  the  expense  than  dimin- 
ish it? 

Mb.  LARKIN.  The  Judge  will  pay  his  own  expenses;  he  will  pay 
his  own  hotel  bill.  The  County  Judge  there  receives  one  thousand  five 
hundred  dollars  a  year.  He  has  made  a  good  Judge  there  and  will  take 
this  position  and  do  all  the  business  of  the  two  counties.  So  you  will 
find  good  men  all  through  the  State  who  will  accept  these  positions  at  a 
moderate  salary.  Unite  these  two  counties,  and  one  man  can  do  all  the 
work.  In  Judge  Belcher's  county  there  is  no  necessity  there  for  two 
Judges.  One  can  do  all  the  business.  lict  us  double  up' these  oounties, 
so  as  to  employ  Judges  at  least  one  hundred  days  in  the  year.  I  intended 
to  offer  an  amendment  for  this  whole  proposition,  to  provide  for  a  Judge 
in  each  Senatorial  district  in  the  State.  'That  is  the  true  principle;  that 
will  give  permanent  work  and  permanent  pay.  There  are  forty  Sena- 
torioldistricts  in  the  State,  and  forty  Judges  can  do  all  the  business  well 
enough.  I  would  like  to  see  such  a  system  as  that,  and  the  people 
would  like  to  see  such  a  system  adopted  in  this  State.  I  believe  it  is  the 
true  policy.  Anyway,  I  desire  that  these  two  counties  shall  be  united. 
It  is  tne  true  policy,  to  unite  these  two  small  counties.  It  is  in  the  inter- 
est of  the  State,  and  we  must  stand  by  the  interest  of  the  State.  There 
is  no  necessity  for  it. 

BBMABKS  OF  MB.   BOLFB. 

Mb.  ROLFE.  Mr.  Chairman :  I  think  it  would  be  bad  policy,  in  any 
case,  to  have  one  Judge  for  two  counties,  especially  where  there  is  any 
distence  between  the  county  seats.  If  we  adopt  this  system  of  having 
one  Judge  to  attend  to  all  the  business  of  the  county,  then  it  is  neces- 
sary that  the  Judge  should  be  at  the  county  seat  all  the  time  for  that 
purpose.  It  will  do,  of  course,  in  a  case  like  Yuba  and  Sutter,  where 
the  Court  Houses  are  not  farther  apart  than  this  Capitol  and  the  Golden 
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Eagle  Hotel.  Bat  where  it  lakes  twenty-four  honr«  to  travel  between 
them,  I  saj  it  will  not  work  well.  It  will  be  doing  injustice  to  the 
Judge,  because,  if  he  has  to  travel  back  and  forth  all  the  time,  be  ought 
to  be  paid  for  it,  and  if  he  is  paid  his  mileage,  it  would  oo«t  a*  much  aa 
it  would  to  hare  two  Judges. 

Mb.  brown.  Mr.  Chairman :  I  think  this  matter  has  been  discussed 
long  enough.  I  think  it  is  evident  from  the  arguraenta  here  that  there 
ought  to  be  a  Court  for  each  county.  Uniformity  requires  it,  and  for  the 
mere  matter  of  a  little  expvnse  I  do  not  want  to  see  the  harmony  of  the 
system  spoiled.  I  hope,  therefore,  that  the  amendment  will  be  voted 
down. 

Ma.  TERRY.  Mr.  Chairman :  I  move  that  the  committM  rise,  report 
progrees,  and  ask  leave  to  sit  again. 

Lost 

TBI  PBIVIOUS  <iUISTI01l. 

Ma.  BROWK.    I  move  the  previous  question.  • 

Seconded  by  Messrs.  Filcher,  Caples,  Wyatt,  and  White. 

Thk  CUAIBMAK.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

Thx  CHAIRMAN.  The  Question  is  on  the  amendment  offered  by  the 
gentleman  from  £1  Dorado,  Mr.  Larkin. 

Division  was  called  for,  and  the  amendment  was  adopted  by  a  vote  of 
45  ayes  to  40  noes. 

Thi  CHAIRMAN.    The  Secretary  will  read  section  seven. 

Thi  SECRETARY  read:  > 

6«n.  7.  In  any  county,  or  cit^  and  county,  other  than  the  City  and 
County  of  San  Francisco,  in  which  there  shall  be  more  than  one  Judge 
of  the  Superior  Court,  the  Judges  of  such  Court  may  bold  as  many  ses- 
sions of  said  Court  at  the  same  time  as  there  are  Judges  thereof,  and 
shall  apportion  the  business  among  themselves  as  equally  as  may  be. 

Mb.  SCHELL.  I  move  the  committee  rise,  report  pcggress,  and  ask 
leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Ta«  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  the^  have  bad  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress,  and  ask  leave  to  sit  again. 

AnjODBSHiar. 

Mb.  TOWNSEND.  Mr.  Chairsian :  I  move  that  the  Convention  do 
now  adjourn. 

Carried. 

And  at  five  o'clock  r.  u.  the  Convention  stood  adjourned  until  to- 
morrow morning,  at  nine  o'clock  and  thirty  minutes. 


ONE  HUNDRED  AND  FIFTH  DAY. 

Bacbauuito,  Friday,  January  10th,  187(. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Ayers, 

Barbour, 

Barry, 

Barton, 

Beer8t«eber, 

Belcher, 

Bell, 

Blackmer, 

Boucher, 

Brown, 

Burt, 

Caples, 

Casserly, 

Chapman, 

Condon, 

Cross, 

Crouch, 

Davis, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Bstey, 

Evey, 

Ksrrell, 

Filcher, 

Finney, 

Freeman, 

Freud, 

Garvey, 

Glascock, 

Gorman, 

Grace, 

Hale, 


Hall, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Herrington, 

Hilbom, 

Hitchcock, 

Holmes, 


Moffat, 

Moreland, 

Morse, 

Murphy, 

Nason, 

Nelson, 

Neunaber, 

O'Donnell, 

Ohleyer, 


Howard,  of  Los  Angeles,  Prouty, 
Howard,  of  Mariposa,    Pulliam, 


Huestis, 

Hughey, 

Hunter, 

Inman, 

Johnson, 

Jones, 

Joyce, 

Kelley, 

Kenny, 

Kleine, 

Laine, 

Lampson, 

Larkm, 

Larue, 

Lavi^e, 

Lewis, 

Lindow, 

Mansfield, 


Reddy, 

Reed, 

Reynolds, 

Rhodes, 

Ringgold, 

Rolfe, 

Schell, 

Schomp, 

Shaiter, 

Shoemaker, 

Smith,  of  Santa  Clara, 

Smith,  of  4lh  District, 

Smith,  of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 


Martin,  of  Santa  Cruz,  Sweasey, 

McCallum,  Swenson, 

McComas,  Swing, 

McConnell,  Terry, 

McCoy,  Thompson, 

McNutt,  Tinnin, 

Miller,  Townsend, 

Mills,  Tully, 


Turner,  Waters, 

Tuttie,  Webster, 

Vacquerel,  Weller, 

Van  Dyke,  Wellin, 

Van  Voorhies,  West, 

Walker,  of  Tuolumne,  Wickes, 


White, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District, 

Winans, 

Wyatt, 

Mr.  President. 


Bamas, 

Berry, 

Biggs, 

Boggs, 

Campbell, 

Charles, 

Cowden, 

Dean, 


Dudley,of  San  Joaquin, 

Estee, 

Fawcett, 

Graves, 

Gregg. 
Hager, 
Keyes, 
Murtin,  of  Alameda, 

LBAVB  or  ABSIHCE. 


McFarland, 

Noel, 

O'SuUivan, 

Overton, 

Porter, 

Sburtleff, 

Walker,  of  Marin. 


Leave  of  absence  was  granted  for  one  day  to  Messrs.  Kenny  and 
Sburtleff.     - 
Two  da^s'  leave  of  absence  was  granted  to  Mr.  Biggs. 
Indefinite  leave  of  absence  was  granted  to  MessrsTNoel  and  Overton. 
Leave  of  absence  for  one  week  was  granted  to  Mr.  Dean. 

THX   JOUBMAL. 

Mb.  ayers.     Mr.  Chairman:    I  move  that  the  reading  of  the 
Journal  be  dispensed  with,  and  the  same  approved. 
Carried. 

AproiirriidiT. 

Thi  president.  The  Chair  will  appoint  P.  M.  Wellin  on  the 
Committee  on  Miscellaneous  Subjects,  in  place  of  B.  F.  Kenny,  deceased. 

JODICIAL  DirABTMXMT. 

Mb.  WILSON,  of  First  District.  Mr.  President:  I  move  that  the 
Convention  now  resolve  itself  into  Committee  of  the  Whole,  the  Presi- 
dent in  the  chair,  for  the  purpose  of  further  considering  the  report  of 
the  Committee  on  Judiciary  and  Judicial  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbi  CHAIRMAN.    The  Secretary  will  read  section  eight. 

HOLDIXO   COCBT. 

Thi  SECRETARY  read: 

Sic.  8>  A  Judge  of  any  Superior  Court  may  hold  a  Superior  Court  in 
any  county,  at  the  request  of  a  Judge  of  the  Superior  Court  thereof,  and 
upon  the  request  of  the  Governor  it  shall  be  his  duty  to  do  so. 

Mb.  BARRY.    Mr.  Chairman:   I  have  an  amendment  to  offer. 

Trb  SECRETARY  r«ad : 

"  Amend  by  adding  to  the  end  of  the  section  the  words:  'And  a  case 
in  a  Superior  Court  may  be  tried  by  a  Judge  pro  tempore,  who  must  be 
a  member  of  the  bar,  agreed  upon  in  writing  by  the  parties  litigant  or 
their  attorneys  of  record  approved  by  the  Court  and  sworn  to  try  the 
cause.'" 

BIMABKS  or  MB.   BABBT. 

Mb.  BARRY.  Mr.  Chairman :  This  is  the  same  amendment  I  offered 
yesterday,  and  withdrew,  in  order  to  wait  for  this  section.  I  have  only 
a  little  to  say  in  explanation  of  it.  If  the  attorneys  and  their  clienta 
agree  in  writing  upon  some  attorney  to  try  a  case,  and  he  is  approved  by 
the  Court,  this  provides  that  the  attorney  may  try  that  particular  case. 
The  object  of  the  amendment  as  to  any  case  is,  as  I  stated  on  yesterday, 
where  the  presiding  Judge  may  be  disq^ualified  to  try  a  particular  cause, 
and  that  in  such  an  event  the  respective  attorneys,  or  the  parties  liti- 
gant, may  agree  upon  a  competent  attorney  to  sit  upon  the  trial  of  that 
cause,  "rbere  are  times,  in  counties  of  the  interior,  where  tite  Judge 
might  not  reside  at  the  county  seat,  where  there  are  two  counties  joined 
together  to  form  a  particular  district,  and  in  another  case  he  might  be 
sick, or  he  might  be  absent, or  he  might  have  been  an  attorney  previously 
in  tbe  case,  before  be  was  elected  Judge,  and  for  that  reason  would  be 
disqualified  to  try  the  case.  Tliis  would  provide  a  remedy  whereby  the 
trial  might  go  on.  It  is,  of  course,  a  fact  that  justice  should  not  be 
delayed,  but  on  the  contrary,  it  should  be  as  speedy  as  possible.  There 
are  cases  where  the  attorneys  and  clients  of  Dotb  sides  desire  a  speedy 
trial,  and,  in  a  case  of  this  kind,  I  see  no  reason _why  they  should  not 
have  an  opportunity  of  going  ahead  with  the  ti^^B|ithey  all  agree  upon 
a  certain  attorney  who  is  competent,  and  whom  C^^udge  will  approve, 
to  try  the  cause.  I  do  not  see  any  barm  that  may  come  from  it,  and  I 
do  see  a  great  deal  of  good  that  may  come  from  it. 

Mb.  ROLFE.  I  would  like  to  ask  the  gentleman,  for  information,  if 
he  does  not  think  tbe  same  object  could  be  obtained  under  tbe  section 
as  it  is  in  our  Code  of  Civil  Procedure,  whefe  parties  consent  to  try  a 
case  by  referee? 

Mr.  BARRY.  In  that  case  they  would  lose  the  benefit  of  a  jury 
trial.  I  think  the  amendment  can  do  no  possible  harm,  and  is  one  that 
in  many  cases  will  be  of  great  benefit.  By  referring  tbe  case  the  party 
would  lose  the  benefit  of  a  jury  trial.  In  this  case  he  procures  a  trial 
by  an  impartial  Judge,  without  the  necessity  of  changing  the  venue  or 
sending  off  for  another  Judge  from  another  district  to  come  there  and 
try  the  case,  and  he  has  the  benefit  of  a  jury  just  the  same  as  if  the 
regular  Judge  was  presiding. 

BIMABKS  or  MB.  BIIBSTICHU. 

Mb.  BEERSTECHER.  Mr.  Chairman:  The  difference  between  this 
method  of  choosing  a  Judge  and  trying  the  case,  and  referring  it  to  the 
referee,  would  bo  this :  where  a  reference  is  had  after  the  evidence  is 
taken,  a  report  in  writing  of  the  whole  matter  must  be  submitted  to  the 
Judge,  and  he  must  pass  upon  it.     In  this  case  the  party  agreed  upon  is 
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that  Judge,  to  all  intents  and  purposes,  and  there  is  no  further  reference 
to  the  Jurise  elected,  or  to  the  regular  Judge.  The  person  chosen,  sit- 
ting as  Juuge,  makes  his  rulings  and  he  tries  the  case,  with  the  aid  and 
assistance  o?  the  jury,  exceptions  are  taken  to  his  rulings,  and  an  appeal 
can  be  had  from  his  decisions  upon  questions  of  law  just  the  same  as 
from  the  decisions  of  the  regular  Judge.  The  system  here  advocated 
has  been  in  vogue  in  the  State  of  Indiana  for  a  numlier  of  years.  It  is 
the  practice  there  to-day,  that  where  attorneys  agree  they  can  choose  a 
duly  qualified  attorney  to  sit  as  a  Judge  in  the  case.  I  have  seen  this 
method  employed  in  the  State  of  Michigan.  It  is  frequently  employed 
where  the  Court  is  pressed  with  business.  Where  litigants  are  obliged 
to  come  from  a  distance  with  their  attorners  and  witnesses,  and  cases 
are  on  trial  before  the  regular  Judge,  and  the  trial  is  being  prolonged, 
and  it  is  a  hardship  for  the  witnesses,  the  attorneys  for  the  respective 
parties  have  chosen  an  attorney  in  whom  they  had  confidence,  and,  by 
agreement,  allowed  him  to  sit  as  Judge  in  the  case,  and  tried  the  case, 
either  with  or  without  the  aid  of  a  jury,  and  it  has  universally  given 
satisfaction.  It  is  a  matter,  of  course,  which,  if  the  amendment  is 
adopted,  resta  wholly  and  solely  with  the  parties  to  the  case.  If  they 
choose  to  have  an  attorney  sit  as  Judge  in  tlieir  case,  certainly  no  one 
ought  to  have  a  right  to  complain,  and  it  furthers  the  ends  of  justice. 
It  makes  justice  more  speedy,  and  it  has  been  found  in  those  States  in 
which  it  has  been  adopted  that  the  practice  is  satisfactory. 

RKMABKS  or  UU.  HALL. 

Mr.  HAIjL.  Mr.  Chairman:  I  hope  that  the  amendment  will  not 
prevail.  I  am  utterly  opposed  to  this  system  of  having  a  Judge  in  aae 
and  half  a  dozen  tn  pone.  We  have  provided  a  system  by  which  we  are 
to  have  a  Judge  of  a  Superior  Court  in  each  county  of  the  State.  We 
are  to  clothe  him  with  the  robes  of  his  iudi<;ial  office,  and  a  method  is 
now  proposed  by  which  be  will  be  enabled  occasionally,  or  as  his  con- 
venience may  be  served,  or  the  wishes  of  counsel  will  be  gratified,  to 
throw  off  his  robe  of  nllice,  and  some  one  else,  a  member  of  the  bar,  to 
assume  it.  I  can  see  that  there  are  vices  about  this  proposed  plan.  One 
of  them  is  this:  tliere  is  no  limitation  in  respect  to  the  character  of 
cases  which  are  to  be  tried  by  the  Judge  pro  tempore.  It  will  extend 
equally  to  cases  of  a  criminal  character  as  to  cases  of  a  civil  character.  I 
can  see  how  there  may  be  collusion  between  counsel,  and  although  I 
have  the  very  highest  respect  for  my  profession,  and  I  believe  them  to 
be,  as  a  mass,  a  highly  honorable  class,  we  must  admit  that  there  are  to 
be  found  among  them  some  men  of  bad  character.  I  do  not  want  to 
open  the  door  to  the  possibility  of  collusion  by  which  the  violator  of  the 
law  may  escape  punishment  for  his  crimes.  Now  again,  sir,  this  tem- 
porary officer  will  sit  upon  the  case,  he  will  hear  the  testimony,  etc.,  and 
when  he  goes  off  the  bench  there  are  certain  supplementary  proceedings 
in  the  case,  such  as  the  settlement  of  bills  of  exception,  settlements  for 
the  purpose  of  appeal,  or  with  a  view  to  a  motion  for  a  new  trial,  and 
proceedings  of  that  character.  Then  how  long  is  this  quasi-judicial 
character  to  inhere  to  this  temporary  offi<«r?  When  is  it  to  end  T  It 
seems  to  me  that  we  might  have  one  Judge,  one  constitutional  officer, 
elected  by  the  people,  to  execute  these  very  important  functions  in 
behalf  of  the  administration  of  justice,  and  not  an  unlimited  number  of 
others  who  have  hanging  about  them  loosely  some  scrap  of  the  official 
judicial  robes.  I  am  opposed  to  it,  Mr. Chairman,  and  I  trust  it  will  not 
receive  the  approbation  of  this  committee.  If  it  shall  find  ita  way  into 
this  section,  I  shall  be  obliged  to  vote  against  it  when  we  come  into 
Convention  and  the  final  vote  is  taken. 

ItUAKKS  or  UB.  WILSOR. 

Mr.  WILSON,  of  First  District.  Mr.  Chairman:  This  proposition 
was  presented  to  the  Committee  on  Judiciary  and  Judicial  Department, 
and  as  the  Secretary  of  our  committee  has  since  died  we  have  not  got 
the  notes  and  memoranda  which  were  kept  of  our  proceedings.  My 
recollection  is  that  this  proposition  was  favorably  considered  by  the  com- 
mittee. For  some  reason  it  was  not  engrafted  in  the  report.  I  cannot 
see  any  objection  to  adopting  this  additional  provision.  The  attorneys 
interested  in  the  case,  or  parties  interested  in  the  case,  on  botli  sides, 
have  to  agree  in  writing,  and  after  that  is  done  the  Judge  has  to  approve 
of  it.  Now,  it  would  certainly  be  very  beneficial  in  many  aspects  of  the 
case.  Under  this  system  we  will  have  a  series  of  new  Judges.  In  any 
county  the  Judge  will  probably  have  been  an  active  member  of  the  bar, 
and  will  have  a  goo<l  many  cases  in  which  he  was  interested.  In  that 
case  they  would  nave  to  remain  untried  until  a  Judge  could  be  called 
from  some  other  county,  to  come  in  there  and  try  these  cases;  and  it 
works  a  great  deal  of  inconvenience.  This  mode  lays  the  basis  for  select- 
ing a  Judge  from  among  the  members  of  the  bar  who  is  agreed  to  by 
both  parties,  and  approved  by  the  Judge.  I  remember  having  once  seen 
a  case  tried  in  that  way,  at  Rock  Island,  by  a  prominent  lawyer.  It 
seems  to  me  a  good  provision,  and  I  cannot  see  any  objection  to  it; 
therefore  I  hope  the  amendment  will  prevail. 

RKMABia  or  MR.  CROSS. 

Mb.  CROSS.  Mr.  Chairman:  I  will  say  that  in  the  State  of  Illinois  it 
is  customary,  when  the  Courts  are  crowded  with  business,  to  put  the 
business  out  in  this  way,  and  have,  sometimes,  two  or  three  jury  trials 
going  on  at  one  time.  I  never  heard  anv  complaint  about  the  system, 
and  it  is  often  spoken  of  approvingly.  I'here  is  a  class  of  cases  in  which 
there  are  attorneys  especially  fainiiiar  with  some  particular  branch  of 
law,  and  in  such  cases  it  was  often  to  the  advantage  of  attorneys  to  have 
the  case  tried  before  such  an  attorney,  instead  of  before  the  regular 
Court.  Then,  I  do  not  see  what  objection  there  could  be  to  allowing 
parties  interested  to  agree,  and  have  their  cases  submitted  to  a  certain 
man,  who  must  be  learned  in  the  law  in  order  to  be  a  member  of  the 
bar.  This  applies  to  civil  cases.  It  would  facilitate  the  business  of  the 
Courts,  it  would  accommodate  litigants,  it  would  secure  a  speedy  admin- 
istration of  justice,  it  would  injure  nobody,  and  I  hope  it  will  be  adopted. 


Mb.  CROUCH.  I  would  suggest  to  the  gentleman  that  he  amend  it  so 
as  to  read,  "approved  by  the  Court,  or  the  Judge  thereof,"  so  that  the 
Judge,  as  well  as  the  Court,  could  approve. 

Mr.  BARRY.    I  think  that  is  included  in  the  way  the  amendment 
reads.    The  Court  really  includes  the  Judge  as  well.    I  would  prefer  , 
it  the  way  I  ofler  it. 

Till  CHAIRMAN.  The  qaestion  is  on  the  amendment  offered  by 
the  gentleman  from  Sierra,  Mr.  Barry. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  73  ayei  to 
14  noes. 

Thb  CHAIRMAN.    The  Secretary  will  read  section  nine. 

LBAVB  or  ABSKKCB  TO  JCDOIS. 

Thb  SECRETARY  read: 

Skc.  9.  The  Legislature  shall  have  no  power  to  grant  leave  of 
absence  to  any  judicial  officer;  and  any  such  officer  who  shall  absent 
hitnBelf  from  the  State  for  more  than  sixty  consecutive  days,  shall  be 
deemed  to  have  forfeited  his  office.  The  Legislature  of  the  State  may, 
at  any  time,  two  thirds  of  the  members  of  the  Senate  and  two  thirds  of 
the  membeia  of  the  Assembly  voting  therefor,  increase  or  diminish  the 
number  of  Judges  of  the  Superior  Court  in  any  county,  or  city  and 
county,  in  the  State;  providaa  that  no  luch  reduction  shall  affect  any 
Judge  who  has  been  elected. 

Mb.  LARKIN.    Mr.  Chairman :  I  have  an  amendment  to  send  up. 

The  secretary  read: 

"Amend  section  nine  by  striking  out 'sixty '  and  inserting 'thirty.'  " 

Mr.  LARKIN.  -Mr.  Chairman:  The  object  of  the  amendment  is  to 
reduce  the  time  that  a  Judge  may  be  absent  from  the  State.  If  a  Judge 
is  necessarily  absent  from  the  State  more  than  thirty  days,  he  had  bet- 
ter resign,  and  let  a  Judge  be  elected,  and  the  business  of  the  Court  go 
on.  I  am  in  favor  of  the  amendment,  and  I  think  no  Judge  should  be 
absent  from  the  State,  and  retain  his  office,  more  than  thirty  days. 

BIMABKS  or  MB.  WILSOS. 

Mb.  WILSON,  of  First  District  Mr.  Chairman :  I  think  the  sixt>- 
days  is  not  too  long.  Judges  get  sick  just  as  well  as  anybody  else.  I 
have  known  gentlemen  to  be  compelled  to  leave  here  and  go  to  the 
Atlantic  States,  and  if  they  are  limited  to  thirty  days  they  could  not  do 
it.  It  takes  eight  days  to  go  and  eight  days  to  return,  leaving  only 
about  thirteen  days  that  a  man  can  remain  in  the  States  to  transact  busi- 
ness, or  for  his  health.  Sixty  days  is  certainly  not  too  long  to  allow  a 
man  under  circumstances  which  nuy  occur.  I  do  not  think  we  should 
treat  this  thing  in  an  illiberal  manner,  and  assume  that  the  Judge  will 
abuse  any  privilege  of  this  kind.  I  Can  only  say,  that  in  other  places 
the  Courts  have  long  vacations.  California  is  the  only  place  on  the  face 
of  the  earth  where  Judges  work  all  the  time.  In  England  there  are 
very  long  Summer  vacations,  which  are  taken  by  the  Judges,  and  it 
has  been  a  common  remark,  that  the  long  lives  of  the  English  Judge* 
arises  from  the  fact  that  they  do  take  vacations  in  Summer,  and  break 
up  this  everlasting  wear  and  tear  of  hard  work.  An  Englishman  will 
be  called  upon  to  participate  in  the  affairs  of  the  nation  and  coun- 
sels of  the  nation  when  he  is  eighty  years  of  age,  and  sometimes  up  t<> 
ninety.  Here  we  think  a  man  old  at  sixty  or  sixty-five,  because  be  is 
working  all  the  time.  The  English  Judges  preserve  their liealth  and 
keep  strong  their  mental  powers  on  account  of^ their  having  time  to  take 
their  Summer  recreations.  In  the  Atlantic  States  the  Courts  all  have 
long  vacations.  They  necessarily  have  them  from  the  heat  of  Summer. 
Go  to  an  Atlantic  State— go  to  New  York,  to  Boston,  or  any  of  those 
great  leading  cities  of  the  East  during  the  Summer  months,  and  you 
will  find  that  the  Courts  are  not  sitting  at  all.  Very  Utile  is  done  there 
on  account  of  the  heat.  It  is  a  question  simply  of  giving  them  an  oppor- 
tunity to  preserve  their  health.  Two  months  out  of  twelve  is  certainly 
not  too  much  as  a  simple  question  of  vacation.  I  take  it  fur  granted 
that  no  Judge  is  likely  to  leave  the  State,  unless  the  absolute  require- 
ments of  his  affairs,  or  the  condition  of  his  health,  renders  it  necessary; 
And  the  idea  that  if  a  Judge  is  East,  and  does  not  hurry  back  and  get 
into  the  State  within  thirty  days,  he  will  forfeit  his  position,  looks  to 
me  to  be  unworthy  of  a  Constitution.  I  do  not  believe  that  the  privi- 
lege would  be  availed  of,  except  in  cases  of  necessity. 

Mr.  brown.  Mr.  Chairman  :  It  appears  to  me  that  the  view  of  the 
Chairman  of  the  committee  is  correct,  and  that  in  this  case,  as  well  as 
in  others,  that  we  have  gone  over,  in  the  report  of  the  Judiciary  Com- 
mittee we  find  that  there  has  been  a  degree  of  judgment,  solid  sense, 
and  discrimination  exercised.  I  am  under  the  impression  that  it  would 
be  improper  to  make  any  change  whatever.  We  uo  not  expect  that  any 
of  these  Judges  will  be  inclined  to  shirk  responsibility  or  avoid  busi- 
ness. But  in  eases  such  as  have  been  mentioned  by  the  Chairman  of 
the  committee,  it  may  be  absolutely  necessary;  I  think  under  the  cir- 
cumstances it  would  be  injudicious  to  adopt  the  amendment. 

Tbr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  El  Dorado,  Mr.  Larkin. 

The  amendment  was  rejected. 

Mr.  LARKIN.    Mr.  Chairman  :  I  send  up  another  amendment. 

Thk  SECRETARY  read: 

"  Amend  section  nine  by  adding, '  provided  that  the  Legislature  shall 
have  power  to  consolidate  two  or  more  counties  for  judicial  purposes.' " 

BUIABKS  or  MB.   LABEIH. 

Mb.  LARKIN.  Mr.  Chairman :  The  object  of  that  amendment  is  to 
leave  to  the  Legislature  at  any  time  to  consolidate  small  counties  of  the 
State  that  wish  it.  I  underotand  that  there  will  be  a  proposition  offered 
to-day  to  provide  that  the  counties  shall  pay  their  Judges;  if  so  I  am 
satisfied  that  nearly  one  third  of  the  counties  of  this  State  will  not  be 
willing  to  pay  for  Judges  at  the  rate  proposed  in  this  bill,  and  that  it 
would  DC  as  well  to  leave  to  the  Legislature — the  representatives  directly 
from  the  people— the  power  to  provide  that  some  counties  may  be  oon- 
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soHdated  for  judicial  purposes.  Many  of  these  counties  would  be  unable 
to  support  a  Judge  under  this  plan.'  I  think  it  is  safe  to  leave  it  to 
the  Legislature  t<>  determine,  from  time  to  time,  upon  the  adjusting  of 
these  districts,  combining  the  counties  and  reducing  the  expenses. 

BIMARE8  OV  MK.  BKKBSTKCHRB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope  that  the  gentleman's 
amendment  vill  be  voted  down.  I  do  not  believe  there  is  any  danger 
that  this  Convention  will  provide  that  each  county  will  pay  for  its  own 
Judge.  The  Judges  will  uudoubtedly  be  paid  as  they  are  paid  to-day — 
out  of  the  State  treasury.  If  wo  consolidate  the  counties,  then  one 
county  will  have  a  Judge  resident  therein,  and  there  will  be  no  resident 
Judge  in  the  other  county.  As  it  is  to-day,  each  county  has  its  Judfje; 
that  is  to  say,  its  County  Judge ;  and,  in  addition,  has  a  District  Judge 
who  holds  at  least  one  term  in  the  county  in  the  course  of  a  year. 
Under  this  system,  the  County  Judges  are  wiped  out,  and  unless  we 
give  each  county  a  Superior  Judge,  some  counties  will  not  have  any 
Judge  at  all  to  transact  their  business^and  I  do  not  think  that  it  is  a 
system  that  is  at  all  desirable.  The  salary  of  the  Judges,  as  fixed  by 
the  committee,  in  the  lowest.grade  of  counties,  is  two  thousand  dollars; 
and  I  think  the  State  can  well  aSbrd  to  pay  two  thousand  dollars  in 
order  to  have  a  Judge  within  each  or^iiizea  county  in  the  State.  When 
the  time  comes  that  there  are  not  sumcient  inhabitants  within  a  certain 
territorial  limit  to  comprise  a  county,  then  it  is  time  to  disorganize  the 
county  andattach  it  to  some  other  county ;  but  us  long  as  the  county  organ- 
isation is  intact,  so  long  the  State  ought  to  provide  it  with  a  Judge.  I 
think  it  is  a  wrong  economy  for  gentlemen  to  get  upon  this  floor  and 
say  that  some  counties  ought  to  have  a  Judge  together;  that  is,  the 
people  of  Alpine  County  can  use  the  Judge  of  El  Dorado  County.  The 
inntleman  calculates  that  he  is  going  to  run  the  politics  of  £1  Dorado 
Countv,  and  through  the  influence  of  the  Judge  he  elects,  he  is  goiii^  to 
run  Alpine  County.  I  do  not  think  we  are  going  to  aid  him  in  anything 
of  the  Kind,  and  I  hope  the  committee  will  vote  down  the  gentleman's 
political  schemes  and  aspirations. 

Mb.  LARKIX.  Mr.  Chairman:  I  am  aware  that  under  this  system 
fifty-two  Judges  for  the  counties  are  provided.  The  seven  Supreme 
Judges  will  just  include  the  number  of  lawyers  on  this  floor,  and  the 
draft  of  this  bill  was  made  with  reference  to  giving  each  man  a  place. 
Each  lawprer  in  this  Convention  was  expected  to  have  a  place  either  in 
the  counties  or  on  the  Supreme  bench. 

Mb.  TULLY.    I  do  not  want  the  position  in  El  Dorado  County. 

Ma.  LARKIX.  I  think  tliat  political  aspirations  have  nothing  to  do 
with  it.  I  want  a  system  that  will  he  flexible,  a  system  that  will  leave 
to  the  Legislature  the  regulation  of  our  Courts.  Two  thirds  of  the  coun- 
ties to-day  cannot  afford  to  pay  five  thousand  dollars  or  four  thousand 
dollars.  Their  County  Judges,  many  of  them,  receive  but  one  thousand 
five  hundred  dollars,  and  they  are  men  quite  as  capable  of  discharging 
their  duties  as  any  that  will  be  elected.  'This  system  is  too  magnificent 
for  the  State  of  California.  These  men  are  looking  at  it  from  the 
attorney's  standpoint,  and  see  places  ahead  at  salaries  that  they  never 
anticipated. 

BIMARKS  OP   UB.   HOWIBD. 

Mb.  HOWARD.  Mr.  Chairman:  If  the  gentleman  by  this  small 
attack  upon  lawyers  ex|>ects  to  recommend  himself  to  popular  favor,  I 
think  he  will  be  mistaken.  The  people  of  this  country  have  suSicient 
intelligence  to  understand  this  sort  of  thing.  I  am  in  iavor  of  a  Judge 
in  every  county,  t>ecau8e  it  is  not  right  to  require  the  people  when  they 
want  orders  in  a  Probate  Court,  or  in  some  particular  Chamber  business, 
to  travel  three  or  four  hundred  miles  to  hunt  up  a  Judge  to  get  an  order. 
If  the  counties  are  so  destitute  as  to  render  the  expense  accounts 
improper,  the  Legislature  can  unite  one  county  to  another.  Neither  is 
it  true  that  any  additional  expense,  or  at  least  to  any  considerable 
amCunt,  is  to  be  imposed  upon  the  State  by  having  a  Superior  Judge  in 
each  county,  for  I  take  it  for  granted  that  Judges  are  to  be  paid  out  of 
the  State  treasury.  It  is  for  that  we  pay  taxes.  And  there  would  be 
just  as  much  propriety  in  requiring  every  county  to  poy  its  member  of 
the  Legislature  as  to  pay  its  Judge.  More  than  all  that,  at  first  I  was 
inclined  to  the  opinion  that  the  report  of  the  committee  would  enhance 
the  expenses  of  the  judiciary,  but  in  looking  at  it  more  carefully,  and 
making  some  calculations,  I  have  come  to  a  diflerent  conclusion.  In  my 
county,  and  I  believe  in  all  others,  there  is  a  tax  in  the  shape  of  fees  in 
favor  of  the  Probate  Judge.  We  escape  all  this  by  the  system  recom- 
mended by  the  committee.  The  county  and  the  taxpayers  and  litigants 
are  relieved  from  these  fees,  and  my  opinion  is  that  in  the  aggregate 
they  will  amount  to  the  increase  which  the  system  reported  will  entail 
upon  the  State. 

BRMIBKS  OT  MB.  MCCALLlni.    °' 

Mb.  McCALLUM.  Mr.  Chairman :  The  sixth  section  provides  that 
"there  shall  be,  in  each  of  the  organized  counties,  or  cities  and  counties 
of  the  State,  a  Superior  Court,  for  each  of  wlii  '.h  at  least  one  Judge  shall 
be  elected  by  the  qualified  electors  of  the  county,  or  city  and  county,  at 
the  ^neral  State  election."  Now,  if  this  amendment  is  adopted  it  would 
require  the  re-formation  of  that  section,  and  of  some  other  sections  in 
this  article,  from  the  Judiciary  Committee.  In  fact  I  rather  regret  to 
hear  the  apparent  assent  of  the  Chairman  of  that  committee  to  these 
propositions,  except  in  the  case  of  Yuba  and  Sutter,  where  it  was  under 
very  special  circumstances,  the  two  county  seats  being  close  together  and 
the  two  Court  Houses  being  within  half  a  mile  of  each  other;  so  it 
seemed  to  be  understood  that  substantially  all  the  benefits  of  this  article, 
in  reference  to  a  Judge  in  each  county,  was  accomplished  in  that  case  by 
having  one  Judge  for  the  two  counties:  but  there  are  no  other  cases  of 
the  kind.  My  friend  from  El  Dorado  is  sometimes  right  and  sometimes 
wrong.  This  is  one  of  the  cases  in  which  be  is  clearly  wrong.  I  think 
just  previously  he  was  right,  when  he  proposed  an  amendment  to 
reduce  to  thirty  days  the  time  which  a  Judge  might  absent  himself  from 
the  State.    But  in  the  case  of  his  own  county,  although  it  may  seem  a 


little  vain  to  say  it,  I  believe  he  is  not  at  all  familiar  with  the  workings 
of  its  business.  In  these  ca-ses  of  small  counties,  where  they  ought  to 
be  disorganized  when  we  get  to  the  report  of  the  Committee  on  County 
Boundaries,  a  sheme  is  provided  by  wuich  the  territory  may  be  addeil 
to  adjoining  counties.  I  submit  that  weflught  not  to  adopt  any  amend- 
ment with  reference  to  this  matter,  except  as  to  Yuba  and  Sutter;  but  if 
we  adopt  this  amendment  there  will  certainly  be  a  necessity  for  recon- 
structing section  six  and  several  other  sections. 

Mr.  SHAFTER.  Mr.  Chairman:  I  would  sugge.st  that  if  it  is  to  be 
left  with  the  Legislatu<-e,  we  should  likewise  leave  with  the  Legislature 
the  power  to  arrange  the  salaries  of  Judges  in  such  cases.  I  would  sug- 
gest that  there  should  be  added  to  the  amendment  offered  by  the  gentle- 
man from  El  Dorailo  the  words  "and  fix  the  salaries  of  Judges  in  such 
consolidated  counties,  not  to  exceed  five  thousand  dollars  to  any  Judge." 
I  therefore  beg  leave  to  ofi'er  it  as  an  amendment. 

RKHIBKS   or   MB.    BARBOUR. 

Mr.  BARBOUR.  Mr.  Chairman :  This  is  substantially  the  same  as 
the  amendinent  proposed  by  myself  to  section  six,  and  the  suggestion  of 
the  gentleman  from  Marin  is  also  correct.  I  do  not  believe  that  it  is 
proper  for  this  Convention  to  inflict  upon  this  State  auy  cast  iron,  inflex- 
ible rule,  in  view  of  the  changing  condition  of  things.  I  assume  that 
the  Conveution  will  retain  the  provision  and  adopt  the  provision  pro- 
posed by  the  committee,  authorizing  the  payment  of  the  Judges  out  of 
the  State  treasury.  I  do  not  express  my  opinion  upon  this  system  as 
yet.  There  are  fifty-two  County  Judges  in  the  Slate  at  present,  whose 
salaries  are  paid  from  the  county  treasuries,  ns  I  understand  it.  There 
are  twenty-three  District  Judges  and  five  Supreme  Court  Judges,  who 
are  paid  from  the  State  treasury.  If  gentlemen  will  make  the  computa- 
tion they  will  find  that  it  adds-a  burden  upon  the  State  treasury  of 
nearly  forty  Judges.  If  the  provision  is  adopted  authorizing  a  Judge  in 
every  countv  there  will  be  nearly  forty  Judges  in  addition  to  what  are 
paid  from  the  State  treasury  at  present.  Sow,  sir,  it  always  makes  a 
difference  to  the  people  who  pay  the  piper.  We  do  not  care  much  how 
many  Federal  officers  there  are,  or  how  much  salary  they  get.  It  would 
be  apt  to  be  so  with  the  counties.  If  the  State  pays  and  the  county  does 
not  pay,  the  chances  are  that  the  people  of  the  county  would  prefer  to 
have  a  Judge  with  a  good  salarv  paid  from  the  State.  A  very  small 
portion  falls  upon  the  county.  What  is  everybody's  business  is  nobody's 
business. 

Xow,  sir,  you  will  find  this  state  of  afi'airs  as  the  result  of  an  inflexible 
rule  like  this.  In  some  county  where  the  whole  judicial  business  will 
not  occupy  the  Judge  more  than  three  weeks  in  the  year,  they  will  be 
very  glad  to  elect  a  Judge  with  a  good  record,  who  fastens  himself  upon 
the  State  treasury.  The  people  do  not  care.  They  have  got  no  particu- 
lar interebt,  only  their  small  percentage  of  expense  in  common  with  the 
people  of  the  State.  In  that  state  of  tilings,  if  the  Legislature  is  given 
the  power  to  attach  another  county  to  that  one  for  judicial  purposes,  the 
expense  is  decreased.  Another  thing,  in  my  opinion  the  principle  of 
having  a  Judge  in  each  county  does  not  commend  itself  to  the  good 
sense  and  judgment  of  intelligent  men.  The  proper  basis  is  population 
and  business.  Of  course  that  must  be  taken  with  geographical  arrange- 
ments; with  facility  of  communication,  etc  In  the  other  States  I  find 
that  the  judicial  districts  are  distributed  upon  that  basis,  all  the  way 
from  a  population  of  forty  thousand  up  to  a  hundred  thousand.  And 
the  State  of  Pennsylvania,  whenever  a  county  has  a  population  of  forty 
thousand,  under  their  Constitution,  it  constitutes  a  separate  judicial  dis- 
trict; thatis,  their  Court  of  Common  Pleas,  which  answers  to  our  District 
Court.  In  the  State  of  Illinois  it  is  one  hundred  thousand;  but  in  the 
State  of  Illinois  there  are  criminal  Courts  which  have  some  of  the  juris- 
diction and  some  of  the  work  of  our  District  Courts.  In  this  State  it  is 
fair  to  say  that  one  Judge  of  onlinary  industry  and  ability  can  try  the 
cases  of  a  population  of  twenty-five  thousand.  Less  than  that,  it  appears 
to  me,  you  are  making,  to  a  greater  or  less  degree,  sinecure  offices.  The 
committee  has  already  departed  from  its  rule  that  there  shall  he  in  each 
organized  county  a  separate  Court.  The  gentleman  from  Yuba  has 
obtained  here  a  proviso  consolidating  the  two  counties  of  Yuba  and 
Sutter,  and  having  departed  from  the  rule  in  that  case,  why  not  leave 
the  matter  open  to  the  Legislature,  whenever,  in  their  judgment,  it 
becomes  necessary  to  attach  these  counties  for  judicial  purposes. 

BRMIRKS  OF  MR.  8MITB. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman:  It  seems  to  me  that 
these  provisions  are  without  reason,  without  rhyme,  and  without  con- 
sistency. There  has  been,  in  regard  to  a  change  in  the  judiciary  in 
this  State,  but  one  idea,  and  that  is  to  have  a  Judge  in  each  county; 
and  the  reason  of  it  is  apparent  to  every  one,  that  they  want  a  Judge 
there  to  attend  to  the  business.  Xow,  what  is  the  result  of  this  change? 
The  Superior  Judge  that  is  to  be  put  there  is  to  take  the  place  of  the 
District  Jud^e  and  the  County  Judge,  and  ia  to  be  the  probate  officer. 
Xow,  there  IS  a  great  deal  of  business  in  probate  that  it  is  absolutely 
necessary  that  the  Judge  should  be  at  hand  at  the  time.  A  man  dies 
who  has  a  large  estate.  Some  provisional  power  must  be  made  to  attend 
to  that  estate  at  once.  And  so  with  a  great  many  other  matters  of  pro- 
bate, and  other  kinds  of  legal  business,  that  it  is  absolutely  necessary 
that  the  Judge  should  be  at  band.  Under  this  system  you  throw  it 
back  to  the  position  of  a  Circuit  Judge  or  District  Judge  without  the 
advantage  of  the  Probate  Judge  being  in  the  county.  You  take  away 
the  advantages  of  the  present  system  and  you  do  not  add  anything  better,^ 
to  it.  Xow,  Mr.  Barbour  has  said  that  a  Judge  in  one  of  these  outlying 
counties  may  saddle  himself  upon  the  Slate.  Has  not  every  county  iu 
the  State  a  County  Judge?  I>ues  he  not  receive  a  salary?  Will  this 
add  anything  more?  Voea  not  this  report  leave  it  to  the  Legislature  to 
fix  the  salary  at  the  first  term?  What  mure  is  done?  Xow,  this  matter 
can  all  be  arranged  about  paying  salaries.  If  a  man  does  not  amount  to 
much  do  not  give  him  much  salary. 
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It  does  seem  to  me  that  a  county  that  cannot  (apport  one  Judge  ought 
not  to  esiat;  it  should  be  abolished.  Xow,  this  will  brieak  down  inis 
system  entirely.  You  have  already  declared  that  each  county  shall 
have  a  Judge,  and  now  you  propoee  to  say  that  the  Legislature  shall 
make  Circuit  Judges  under  this  system.  It  is  unfair.  Here,  in  the 
central  portion  of  the  State,  they  get  the  same  number  of  Judges,  and 
in  San  Francisco  you  give  them  twelve  Judges,  one  more  than  they 
have  got  at  present.  This  thing  is  unjust  and  unreasonable,  and  I,  as 
representing  an  outlying  county,  protest,  on  the  part  of  my  constitu- 
ents, against  any  such  unequal  provision.  Kow,  sir,  if  this  should  be 
allowed,  members  in  the  legislature  who  do  not  know  anything  more 
about  the  condition  of  affairs  than  my  friend,  Mr.  Larkin,  and  who 
have  influence  in  the  body,  as  he  has  in  this,  may  come  forward  and 
say :  "  Unite  Inyo  County  and  Kern  County,  because  Inyo  is  a  small 
county,"  and  thereby  take  away  from  the  County  of  Kern,  that  has  a 
large  and  increasing' population,  its  Judge.  The  Judge  may  be  located 
hundreds  of  miles  over  the  mountains  where  railroads  can  never  run, 
and  where  it  takes  two  weeks  to  go  and  come.  In  the  meantime  our 
probate  business  cannot  be  attended  to.  Other  matters  cannot  be 
attended  to.  As  it  is  now,  we  have  almost  practically  no  District  Court 
down  there;  our  Judge  has  to  travel  over  these  mounlams,  and  is  gone 
most  of  the  time.  We  feel  it,  and  we  know  what  it  is.  We  wsut  a 
change  on  that  account,  I  believe  that  everybody  wants  a  change  on 
that  account.  When  this  matter  came  up  in  the  committee  it  was  the 
unanimous  opinion  that  we  should  have  a  change,  because  every  county 
ought  to  have  a  Judge.  It  came  by  unanimous  consent.  It  seemed  to 
be  universally  admitted  that  this  particular  thing  should  be,  and  the 
discussion  was  all  as  to  what  should  be  the  constitution  of  the  Supreme 
Court.  But,  in  regard  to  nisi  prius  Courts,  there  was  but  one  opinion, 
and  that  was,  that  each  county  should  have  a  Judge.  And  now,  to 
come  in  and  break  down  this  principle  altogether,  making  conflicting 
systems  here,  I  say  that  it  is  unreasonable  and  unjust  to  uie  outlying 
counties.     ' 

BMARKS  or  MB.  BILCRKB. 

Mb.  belcher.  Mr.  Chainuan:  I  am  a  member  of  the  committee 
that  framed  this  report,  and  I  am  in  favor  of  having  the  best  Courts 
possible  to  have  to  do  the  business;  but,  sir,  I  am  in  favor  of  the  amend- 
ment proposed,  and  it  is  for  this  reason :  there  are  counties  in  this 
State  that,  in  my  judgment,  can  be  united.  Population  changes.  The 
population  of  some  of  our  counties  increases;  the  population  of  other 
counties  does  not  increase.  There  are  counties,  the  population  of  which 
has  diminished,  and  the  amount  of  legal  business  has  diminished  very 
largely  within  my  knowledge.  Kow,  I  think  I  can  see  where  it  may 
be  possible,  at  some  time,  to  unite,  without  inconvenience,  two  coun- 
ties, where  one  Judge  can  do  the  business  of  two  counties  without  incon- 
venience. If  that  be  possible,  why  should  we  have  extra  Judges?  If 
I  were  a  Judge  I  would  rather  have  a  fair  amount  of  business  to  do  than 
to  be  idle.  I  believe  in  giving  Judges  employment  as  we  give  other 
men  employment.  Let  the  time  be  occupied  to  a  considerable  extent 
Kow,  sir,  take  many  of  the  counties  in  this  State,  and  with  all  the  busi- 
ness that  they  have  there,  the  Judge  in  the  county  will  he  idle  the 
greater  part  of  bis  time.  Suppose  there  are  two  counties  where  the  busi- 
ness is  not  greater  than  one  man  can  doT  Suppose  you  take  Tehama 
and  Shasta  Counties.  Suppose  a  Judge  could  be  in  one  county  one  day, 
and  in  the  other  the  next,  and  hold  Court  without  difficulty ;  and  sup- 
posing that  the  business  was  not  greater  than  one  man  could  do,  why 
should  not  one  man  do  itT  Why  should  we  have  one  Judge  in  Shasta 
and  another  in  Tehama?  Why  not  have  one  Judge?  So,  you  take  the 
t.wo  Counties  of  Yolo  and  Solano.  Suppose  one  Judge  could  do  the  busi- 
ness there  for  the  two  counties.  With  the  railnnd  passing  directly 
from  one  to  the  other,  the  Judge  could  be  in  both  counties  during  the 
same  day,  if  need  be,  and  transact  business.  Why  might  you  not  nave 
one  Judge  for  £1  Dorado  and  Placer  ?  Why  is  not  one  Judge  enough  ? 
There  are  many  counties  in  this  State  where,  without  any  inconven- 
ience, one  Judge  could  do  all  the  business  for  two  counties.  The  propo- 
sition here  is  simply  to  permit  the  Legislature,  when  it  finds  that  one 
Judge  can  do  the  ousincss  for  two  counties,  to  provide  that  one  Judge 
shall  do  it.  Kow,  I  see  no  reason  why  it  shoula  not  be  so ;  and  I  am  m 
favor  of  it  for  another  reason :  the  Legislature  has  to  provide  for  the 
salaries  of  Judges  in  this  State,  and  the  Legislature  will  not  pay  Judges 
well  unless  Judges  have  something  to  do. 

The  gentleman  says  let  your  Judges  of  the  outlying  counties  have 
small  salaries.  I  do  not  know  how  it  is  in  the  gentleman's  county,  but 
as  for  myself  I  know  of  no  lawyers,  who  are  fit  to  be  Judges,  who  are 
willing  to  serve  ia  that  capacity  for  two  thousand  dollars  a  year.  I  am 
in  favor  of  giving  the  lawyers  who  go  upon  the  bench  fair  pay,  and  then 
they  will  work  for  it.    I  believe  that  is  the  better  system. 

It  is  said  you  cannot  dispose  of  the  probate  business  here  in  these  coun- 
ties. The  greater  part  of  the  business  can  be  disposed  of  always  by  the 
Court  Commissioner  who  is  provided  for  by  this  article.  There  is  no 
question  about  it.  So  far  as  there  is  business  that  requires  the  judgment 
of  tlie  Judge,  the  Judge  will  attend  to  it  in  the  Probate  Court.  The 
greater  part  of  the  business  will  be  routine  business,  like  orders  that 
attorneys  have  written  out  for  him  to  sign,  where  there  is  no  question  as 
to  what  the  order  shall  be.  I  say  there  are  several  cases  now  where  one 
Judge  can  do  the  business  for  two  counties.  I  have  spoken  of  three 
where  there  is  no  doubt  about  it.  I  have  been  told  by  some  of  the  law- 
yers of  these  counties  that  one  Judge  could  do  the  business  for  Tehama 
and  Shasta  Counties  without  any  trouble.  I  believe  one  Judge  could  do 
the  business  for  Yolo  and  Solano  Counties.  I  believe— because  I  have 
been  told  so^that  one  Judge  could  do  all  the  business  in  Kevada  and 
Placer  (X)unties ;  do  it  without  any  difficulty  at  all.  I  have,  for  some 
number  of  years,  been  a  lawyer.  I  have  been  looking  at  the  work  of 
Judges,  and  I  know  a  Judge  can  do  a  good  deal  of  work  if  he  under- 
takes it.  And  I  know  it  is  oetter  for  a  Judge  that  he  shall  have  work  to 
do,  instead  of  idling  about  the  streets  with  nothing  upon  bis  hands. 


Kow,  I  am  for  paying  Judge*  well.  I  am  for  giving  our  Judge*  good 
salaries.  If  I  have  to  try  a  case  I  want  to  try  it  before  a  man  who  is 
worth  something  to  himself.  If  a  man  has  got  a  good  business  he  will 
not  leave  it  and  go  on  the  bench  unless  you  pay  him  something  near 
what  his  practice  brings  him.  But  while  I  want  to  see  Judges  well 
paid,  I  want  to  have  it  so  that  they  will  have  something  to  do,  so  that 
the  State  can  afford  to  pay  good  salaries.  If  I  was  in  the  Legislature 
hereafter  I  would  be  for  uniting  these  counties  wherever  one  Judge 
could  do  the  business.  There  is  a  difficulty  in  doing  this  in  some  cases. 
Take  the  County  of  Sierra,  for  instance.  The  county  seat  is  inacceaible, 
and  the  Judge  cannot  pass  from  that  county  seat  to  another  readily. 
But  wherever  the  Judge  can  pass  readily,  and  the  business  is  not  too 
large,  and  ope  Judge  can  do  it,  I  believe  we  ought  to  leave  it  in  the 
power  of  the  Legislature  to  have  it  so  arranged.  This  amendment  ought 
to  be  adopted,  so  that  the  Legislature  can  enect  this  end  if  it  should  seem 
best  in  the  future. 

BKMABKS  OP  MB.  BBBBIXOTOll. 

Mb.  HERRIKGTOK.  Mr.  ehairman :  I  am  sorry  to  observe  the  gen- 
tlemen of  this  committee  conceding  that  the  system  which  they  have 
formed  is  a  failure.  It  was  a  system  that  was  unanimously  agreed  to, 
as  I  understand  it,  by  that  committee.  It  was  a  system  that  was  based 
upon  three  primary  main  propositions:  First,  that  the  people  would 
have  justice  at  their  doors,  without  having  the  necessity  of  traveling  a 
long  distance  to  obtain  it.  Kext,  they  would  have  perpetual  sessions,  and 
business  could  be  transacted  constantly  in  these  Court*.  In  the  imme- 
diate future,  all  the  interest*  of  litigants  would  be  attended  to.  The 
other  was  that  of  dispensing  with  numerous  Courts,  or  rather,  a  consoli- 
dation of  jurisdiction  ;  the  doing  away,  so  far  as  that  ii  concerned,  with 
this  thing  of  terms  for  Courts  in  the  various  counties.  Kow,  it  is  con- 
ceded, Mr.  Chairman,  by  this  same  committee,  that  the  very  foundation 
upon  which  their  theory  rested  is  an  utter  failure.  They  are  askine 
now  to  engraft  upon  this  same  system,  a  system  of  District  Courts:  and 
they  are  asking  to  add  terms  to  these  Court*  by  having  the  Courts  sit 
first  in  one  county,  and  then  to  sit  in  another  county.  TBo  whole  theory 
might  have  been  met  by  simply  giving  the  jurisdiction  to  the  County 
Judge  to  issue  the  necessary  writs,  in  the  first  instance,  that  is  required 
to  be  issued  by  the  District  Court  when  great  dispatch  is  requisite  and 
absolutely  necessary.  All  the  difficulties  could  nave  been  met  by  a 
simple  provision  of  that  character,  giving  to  the  County  Judge  such 
jurisdiction,  and  the  whole  system  of  this  committee  would  have  been 
carried  out  more  systematically,  and  perhaps  with  better  satisfaction  to 
the  people.  But  as  it  is  now,  there  will  be  no  alternative  but  to  travel 
the  distance  that  is  provided  between  the  various  counties,  and  the 
county  seat  where  the  District  Court  may  be  in  session,  when  it  is  com- 
posed of  two  or  more  counties  in  a  district.  Kow,  where  is  all  this 
beautifully  spun  theory  with  reference  to  the  consolidation  of  jurisdic- 
tion in  one  Judge,  and  this  beautiful  theory  of  continuous  sessions,  and 
this  beautiful  open  theory  of  having  justice  administered  at  the  doors 
of  litigants?  It  has  all  vanished  into  thin  air,  and  the  gentleman  from 
El  Dorado  has  sprung  upon  it  a  proposition  which  has  exploded  the 
whole  proposition  like  a  bombshell,  and  it  is  scattered  into  fcagments, 
and  to  the  four  winds.  Kow,  if  Alpine  County  is  to  be  united  to  El 
Dorado  County  why  not  give  San  Benito  to  Santa  Clara?  It  is  a  trifling 
place.  It  is  up  there  among  the  hills.  It  has  no  business  with  a  Judge. 
One  man  could  not  occupy  his  time  more  than  a  third  of  the  year,  and 
our  Judge  sits  about  two  thirds  of  the  time.  What,  in  the  name  of 
common  sense,  is  the  use  of  allowing  this  trifling  little  county  to  have  a 
Judge  of  its  own?     Why  not  unite  it  to  Santa  Clara? 

Mb.  TOWKSEKD.  Were  you  not  contending  for  two  Judges  in 
Santa  Clara  County  yesterday? 

Mb.  HERRIKGTON.  I  was  desiring  to  carry  out  the  scheme  of  the 
committee  and  to  have  justice  administered  at  our  doors  and  that 
speedily,  and  I  am  for  one  Judge  in  each  county  in  this  State;  to  carry 
out  the  scheme  of  this  committee.  If  we  intend  to  have  the  scheme  of 
any  use;  a  scheme  that  will  accommodate  the  people;  if  we  are  going 
to  add  expense  to  the  system,  let  the  expense  oe  met  with  something 
adequate  in  the  form  of  justice  to  pay  for  the  expense.  Do  not  make 
the  people  travel  from  one  county  to  another  to  find  their  Judge,  and 
then  charge  them  more  for  the  luxury  than  they  pay  now.  Either 
maintain  your  scheme  or  abandon  your  scheme.  Either  you  are  right 
or  you  are  wrong  in  your  determination.  Your  principles,  in  the  first 
place,  were  either  founded  in  justice  and  right,  or  they  an  wholly 
wrong,  and  the  gentleman  from  £1  Dorado  is  right,  and  you  gentlemen 
have  taken  the  wrong  track.  Kow,  you  either  ought  to  be  condemned 
out  of  your  own  mouths,  and  your  system  ought  to  go  to  the  wall 
entirely,  or  else  it  ought  to  be  maintained  in  its  integrity,  and  wo  ought  to 
have  the  advanta^  intended  by  this  scheme.  These  gentlemen  that 
live  in  the  mountains  ought  to  have  it  brought  home  to  their  doors,  and 
the  State  ought  to  pay  for  it.  Do  yon  understand  me ?  [Laughter.] 
That  is  what  it  meant.  But  when  you  come  to  test  the  scheme  and 
come  down  to  dollars  and  cents,  you  forget  the  justice  that  the  people 
are  requiring,  you  forget  the  trouble  it  is  to  litigants,  and  you  sneak- 
ingly  skulk  out  of  the  proposition  upon  which  your  whole  proposition 
was 'based,  and  leave  the  people  in  the  same  condition  that  they  find 
themselves  now,  traveling  from  one  county  to  another.  Kow,  either 
honestly  abandon  your  scheme  and  give  that  jurisdiction  to  your  County 
Courts,  or  else  give  us  justice  right  at  the  doors  of  the  people,  and 
pay  the  additional  expense  and  let  your  scheme  stand  consistent  with 
Itself.  Do  not  abandon  cowardly  a  system  simply  because  some  one 
tells  you  it  adds  a  thousand  dollars  expense.  Either  it  is  worth  it  or  it 
ought  to  go  down  altogether.  The  scheme  ought  to  stand  as  a  whole, 
or  be  condemned  as  a  whole. 

Mb.  McCALLUM.  I  move  as  a  substitute  for  the  pending  amend- 
ment, to  add  to  the  end  of  section  nine  the  following :  "  except  in  eaae 
of  the  consolidation  of  two  or  more  counties  into  one  county." 
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RCUABKS  or  MB.  WILSON. 

Mk.  WILSON,  of  First  District.  Mr.  Chairman:  I  understand  that 
th«  Convention  here  hare  expressed  a  decided  opinion  in  favor  of  the 
s^rstem  as  reported  by  the  committee,  and  it  has  been  acted  upon  and 
adopted  in  the  main.  The  gentleman  from  Santa  Clara  has  expressed 
his  approral  of  it  ttf  a  good  system,  and  stated  some  reasons  why  I 
thinlc  it  a  good  system.  The  gentleman  from  El  Dorado  has  moved  an 
amendment  to  section  nine,  stating  his  reasons  why  he  thinks  a  mere 
modification  in  that  very  small  degree  should  be  made,  or  rather  not  a 
modification,  except  that  it  leaves  to  the  Legislature  power  in  certain 
exceptional  cases  to  consolidate  counties.  Two  gentlemen  of  the  com- 
mittee have  expressed  themselves  favorable  to  that  modification. 
Seventeen  of  the  nineteen  members  of  the  committee  have  expressed 
no  opinion  upon  the  subject  at  this  period  of  time;  yet  the  gentleman 
from  Santa  Clara  indulges  in  the  highly  classical  lan^age  that  the  com- 
mittee skulks  sneakingly  out  of  the  scheme.  Now,  if  he  likes  to  appear 
before  this  Convention  usin^  such  expressions  upon  that  basis,  I  give 
him  the  high  pedestal  to  which  they  elevate  him. 

Mr.  HERRINGTON.  If  the  Chairman  of  the  committee  has  not 
indorsed  that  scheme  I  will  take  it  back.    I  understood  him  to  do  so. 

Mb.  WILSON.    I  have  not  yet  spoken  upon  it. 

Mk.  HERRINGTON.    Then  I  take  it  back  and  apologise. 

Mb.  WILSON.  Your  apology  is  accepted  on  the  condition  that  you 
do  not  offend  again  in  the  same  way.  I  myself  have  preferred  from  the 
beginning  the  plan  reported  by  the  committee  without  any  modifica- 
tion at  all  in  respect  to  the  matter  now  under  discussion.  It  is  very 
hard  to  get  a  system  to  work  absolutely  perfect  in  every  respecL 
Now,  sir,  gentlemen  liave  suggested  rare  and  exceptional  cases  where 
this  system  does  not  act  so  well  in  one  or  two  counties  as  it  does  gen- 
erally throughout  the  State.  Now,  if  we  adopt  a  system  which  is 
generally  good,  it  is  all  that  could  be  expected.  No  general  rule  works  to 
perfection  in  every  case;  and  an  exception  arose  in  the  case  of  Yuba 
and  Sutter,  which  was  a  very  peculiar  case,  and  an  amendment  was 
made  in  that  respect,  to  which  I  yielded  m^  assent,  because  I  think 
there  should  be  in  every  system  some  flexibility ;  I  think  every  Consti- 
tution ought  to  have  some  flexibility  about  it. 

Mb.  HERRINGTON.  Now,  I  understand  that  the  gentleman  admiU 
that  he  consented  to  the  arrangement  about  Sutter  and  Yuba  yesterday. 

Mb.  WILSON.  I  preferred  the  system  as  adopted  by  the  committee, 
without  any  change,  but  as  that  was  interposed  I  raiseia  no  objection  to 
it  at  all,  as  an  exceptional  case,  or  as  an  exception  to  the  general  rule. 
Now,  if  there  are  one  or  two  other  exceptional  cases,  it  does  not  disturb 
the  general  system.  It  rather  tends  to  streugtben  and  improve  the  gen- 
eral system.  I  think  it  is  better  to  have  a  Court  in  each  county  myself. 
I  think  that  although  there  are  exceptional  counties,  where  the  Judge 
ma^  not  be  employed  all  of  his  time,  yet  as  long  as  the  county  organi- 
zation exists,  they  ought  to  have  a  Court  in  that  county.  Now,  take 
5 rebate  business.  Gentlemen  say  there  is  not  much  in  probate  business, 
ow,  we  know  that  some  of  the  most  important  business  arises  in  the 
Probate  Court.  In  that  Court  there  is  liable  to  arise  some  of  the  most 
important  questions  that  can  arise  in  any  Court.  Some  of  the  greatest 
cases  in  the  books  have  been  on  wills,  some  on  descent,  some  on  heir- 
ship, questions  of  distribution,  and  all  those  things  which  are  very  intri- 
cate and  diCBcult.  This  thing  seems  to  have  been  overlooked,  that 
almost  all  the  property  of  the  coun^,  sooner  or  later,  must  pass  through 
the  Probate  Court.  In  the  course  of  fifteen  or  twenty  years,  every  article 
in  the  county  is  liable  to,  and  I  think  does,  pass  through  the  Probate 
Court.  Therefore  it  is  Well  to  have  a  Jud^  stationary  in  the  county, 
and  at  the  county  seat,  who  will  be  at  all  times  ready  to  attend  to  busi- 
ness of  that  kind,  together  with  the  other  business  connected  with  bis 
office. 

Now,  the  Superior  Courts,  under  this  system,  are  to  have  jurisdiction 
of  all  that  has  heretofore  come  before  the  County  Courts,  before  the 
criminal  Courts, and  before  the  Probate  Courts;  and  unless  there  is  a 
Judge  in  the  county,  and  at  the  county  seat,  there  will  be  a  failure  of 
justice  in  mauy  instances.  In  case  of  forcible  entry  and  detainer,  either 
by  persons  entering  by  force  upon  a  piece  of  land,  or  a  house,  or  by  a 
tenant  holding  over;  now,  unless  there  is  a  Judge  in  the  county,  there 
would  be  great  inconvenience.  And,  although  there  are  one  or  two 
counties  like  Alpine,  where  it  would  seem  that  that  county  could  be 
very  well  attached  to  some  other  county,  yet  on  the  whole  the  system 
would  be  better  if  maintained  in  ite  integrity.  So  far  as  an  exceptional 
ease  is  concerned,  it  does  not  at  all  interfere  with  the  grand  plan  that 
is  here  proposed,  and  I  take  it  for  granted,  that  if  the  Legislature  had 
the  power  with  which  it  is  thought  to  be  invested  by  the  amendment 
now  pending,  that  it  would  never  be  exercised,  unless  it  was  the  wish 
of  the  county — unless  it  was  the  desire  of  the  people  to  be  affected  by 
it.  Therefore,  no  great  harm  could  be  done  by  the  amendment  I 
have  no  deep  feelings  upon  the  subject,  although  I  prefer,  as  a  matter 
of  justice,  the  original  system,  and  that  is  to  give  to  each  county  its  own 
Judge. 

Mr.  SMITH,  of  Fourth  District.  Would  it  not  be  very  likely  that 
the  Legislature  would  do  it  to  save  expense  to  the  State  ? 

Mb.  WILSON.  I  do  not  think  that  the  Legislature  would  ever  do  it 
without  the  request  of  the  county. 

Mr.  McCALLUM.  I  would  like  to  ask  the  Chairman  whether  a 
Judge  has  a  right  to  his  salary  where  the  number  of  Judges  is  dimin- 
ished under  this  provision:  "The  Legislature  of  the  State  may,  at 
any  time,  two  thinls  of  the  members  of  the  Senate  and  two  thirds  of  the 
members  of  the  Assembly  voting  therefor,  increase  or  diminish  the  num- 
ber of  Judges  of  the  Superior  Court  in  any  county,  or  city  and  county,  in 
the  State;  provided,  that  no  such  reduction  shall  aflect  any  Judge  who 
has  been  elected."  Now,  suppose,  in  the  case  of  Alpine,  there  should  be 
a  consolidation,  as  provided  for  in  this  article,  might  there  not  be  a  legal 
question  as  to  the  Judge  drawing  his  salary  for  the  balance  of  the  term  ? 


Mb.  WILSON.  It  would  operate  in  the  same  way,  and  the  same 
question  would  arise  in  the  case  of  a  consolidation  of  counties.  The 
object  of  that  provision,  as  I  understand  it,  is,  that  there  should  be  no 
scheming  to  aflect  a  Judge.  The  Legislature  might  diminish  the  num- 
ber for  the  purposeof  legislating  him  outof  office.  If  the  public  interest 
requires  a  reduction  of  Judges,  it  will  of  course  be  dons  by  the  Legisla- 
ture; but  it  has  sometimes  been  done  to  seek  to  attack  a  Judge,  out  of 
some  personal  spite,  or  for  political  considerations. 

Mb.  McCALLUM.  Suppose  a  Judge  is  elected  in  Alpine  County,  and 
next  year  that  county  should  be  disorganized  and  attached  to  El  Dorado 
County,  how  about  that  Judge's  salary  for  the  balance  of  his  term  of 
office,  and  the  office  itself? 

Mb.  WILSON.  It  is  a  question  whether  he  would  not  really  get  bis 
salary.    I  suppose  he  would  really  not  be  entitled  to  bis  salary. 

RBHARKS  or  MR.  WICKIS. 

Mr.  WICKES.  Mr.  Chairman :  I  do  not  think  it  advisable  that  we 
should  unite  counties.  We  have  already  had  District  and  County  Courts 
in  one  jurisdiction.  With  regard  to  the  inter-communication  between 
counties,  it  is  generally  where  the  counties  are  thickly  settled,  and  there 
will  be  the  most  legal  business.  Now  counties  whose  county  8eats  are 
close  together  and  easy  of  access  are  the  very  counties  that  are  thickly 
settled.  Each  of  these  counties  will  doubtless  need  a  Judge.  In  those 
counties  which  are  sparsely  settled  their  county  seats  are  difficult  of 
access;  but  in  the  course  of  time  the  population  of  these  counties  which 
are  sparsely  settled  may  increase,  and  inter-communication  between  the 
county  seats  may  be  easier,  and  there  would  be  a  necessity  for  soinp 
change.  And  while  I  do  not  think  it  feasible  at  present,  yet  I  am  will- 
ing, for  the  sake  of  imparting  some  flexibility  to  the  Constitution,  to 
leave  this  matter  to  the  Legislature.  I  will  therefore  vote  for  the 
amendment. 

RBMARKS  0»  MR.  AKOEEWS. 

Mb.  ANDREWS.  Mr.  Chairman :  I  am  in  hopes  that  this  amend- 
ment will  not  prevail.  The  very  illustration  used  by  the  gentleman 
from  Yuba,  of  Shasta  and  Tehama,  should  satisfy  any  one  that  the 
amendment  should  not  prevail.  It  is  propose<l  by  this  system  to  give 
us  a  better  judicial  system  than  we  have  now.  That  would  place  Shasta 
and  Tehama  in  a  worse  condiiion  than  tbey  are  now,  because  they  each 
have  a  Judge  now.  Under  that  system  they  would  only  have  one  Judge 
for  the  two.  I  think  that  the  proposition  of  the  committee  is  correct — 
that  every  county  should  have  a  Judge.  Every  county  has  a  Judge 
now.  If  it  is  necessarv  to  consolidate  counties  let  it  be  done,  but  as  long 
as  we  have  %  county  tnat  county  should  have  a  Judge,  for  reasons  that 
have  been  alluded  to  heretofore,  and,  as  I  think,  fully  set  forth.  I  am  in 
hopes  that  the  amendment  will  not  prevail. 

BBMABKS  or  MR.  MILLS. 

Mb.  MILLS.  Mr.  Chairman:  I  hope  that  neither  of  the  amendments 
will  prevail.  Situated  as  we  are  who  nave  seats  in  this  part  of  the  hall, 
it  is  almost  impossible  for  us  to  hear  any  of  the  arguments  that  come 
from  the  other  side  of  the  house,  and  as  my  voice  is  not  strong  I  have 
almost  given  up  attempting  to  be  beard  in  ibid  body.  I  have  been  some- 
what familiar  with  the  course  and  management  of  the  District  Courts. 
At  one  time  Contra  Costa  County  was  connected  with  the  Third  Judicial 
District.  The  district  extended  to  Monterey  and  I  think  San  Luis 
Obispo  Counties.  It  embraced  Alameda,  Contra  Costa,  Santa  Cruz, 
Monterey,  and  I  think  San  Luis  Obispo.  Now,  sir,  what  would  prevent 
the  liCgislature  from  making  a  district  of  the  whole  State  if  they  saw 
proper.  Would  not  that  deieat  the  entire  system  T  It  is  said  we  are 
willing  to  trust  to  the  Legislature.  Why  not  trust  them  entirely?  We 
have  had  some  experience  in  our  county  with  the  policy  of  leaving  it  to 
the  Legislature  to  decide  whether  the  county  shall  remain  in  one  district 
or  go  to  another.  A  few  gentlemen  here  decided  that  it  was  best  that 
Contra  Costa  should  not  remain  in  the  Third  Judicial  District,  and  we 
went  over  into  the  seventh.  When  we  wanted  an  injunction,  or  to 
transact  some  business  which  required  an  order  of  the  Judge,  we  were 
obliged  to  go  sometimes  on  horseback  and  sometimes  on  foot  to  hunt  up 
the  Jud^e.  The  Court  could  not  tell  what  length  of  time  it  would 
remain  in  a  given  county.  He  might  expect  to  remain  two  or  three 
weeks,  and  the  business  might  be  dispatched  in  a  few  days.  Ynii  could 
not  tell  until  you  got  to  the  county  seat  whether  you  would  find  the 
Judge  there  or  not.  The  result  was  that  we  have  often  been  compelle<l 
to  let  our  business  remain  until  we  could  find  out  the  locality  of  the 
Judge. 

Now,  it  is  proposed  that  the  Superior  Judge  shall  transact  the  business 
formerly  done  by  the  County  Judge.  It  is  proposed  to  place  within  the 
jurisdiction  of  this  Court  all  matters  in  probate,  all  proceeding  in 
insolvency,  and  also  all  matters  in  respect  to  forcible  entry  and  detainer. 
You  are  well  aware  that  in  such  cases  the  business  ought  to  be  trans- 
acted promptly.  The  case  might  be  one  where  damage  is  constantly 
taking  place.  Why  should  you  say  that  property  shall  be  destroyed 
because  your  Judge  is  engaged  in  business  in  another  county?  Your 
County  Court  at  toe  present  time  is  cnntinously  open  for  the  purpose  of 
trying  these  cases.  Now,  you  propose  to  do  away  with  those  Courts. 
Suppose  the  Legislature  should  undertake  to  say  that  Contra  Costa  and 
Alameda  Counties  can  get  along  with  one  Judge  or  two  Judges.  Why, 
what  then?  Why,  we  would  have  no  Judge  most  of  the  time  to  attend 
to  the  class  of  business  I  have  referred  to.  It  is  said  wo  can  trust  the 
Legislature.  Why  can  you  trust  them?  It  is  hard  to  tell  what  they 
may  do.  We  went  out  of  the  third  district  into  the  seventh,  then  out 
of  the  seventh  into  the  fourth,  and  then  back  into  the  third,  and  now 
we  are  in  the  fifteenth.  How  long  we  shall  remain  there  depend^ujion 
the  view  gentleman  take  who  come  to  the  Legislature.  We  are  floating 
and  floating  and  floating  about,  and  so  it  would  be  if  this  amendment 
was  adopted.  I  hope  that  none  of  these  amendments  will  prevail,  and 
that  the  scheme  proposed  by  the  committee  will  be  carried  out. 
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Mr.  DAVIS.    Mr.  Cbairtnin  :  I  move  the  previous  question. 

The  insin  question  was  ordered. 

Thk  CHAIkMAK.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment  onered  hy  the  gentleman  from  Marin,  Mr. 
Shafter. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  58  ayes  to 
42  noes. 

Thk  CHAIRMAK.  The  question  recurson  the  adoption  of  the  amend- 
ment as  amended. 

The  amendment  as  amended  was  rejected,  on  a  division,  by  a  vote  of 
45  ayes  to  70  noea. 

Mk.  McCALLUM.  Mr.  Chairman:  I  ask  the  Secretary  now  to  read 
the  amendment  which  I  proposed. 

Thk  SECRETARY  read: 

"  I  move,  as  a  substitute  for  the  pending  amendment,  to  add  to  the 
end  of  section  nine  'except  in  case  of  the  consolidation  of  two  or  more 
,  counties  int»  one  county.' " 

Mr.  WILSOK.    Is  not  that  amendment  useless  now? 

Mr.  UOWARD.  It  is  suggested  as  an  amendment  to  an  appending 
amendment. 

Me.  McCALLUM.  That  part  is  withdrawn.  It  is  now  offered  as  an 
amendment  to  the  section.  This  does  not  apply  to  the  consiilidation  of 
districts,  but  to  the  consolidation  of  counties.  In  such  cases  I  pro|xj8e  to 
avoid  the  legal  questitm  as  to  the  right  of  a  Judge  for  the  omtinuation 
of  the  right  of  holding  office.  The  argument  will  be  made  in  these 
cases,  that  we  have  Judges  for  six  years,  and  we  might  as  well  continue 
the  county  organization.  It  is  to  avoid  that  constitutional  question  that 
I  propose  that  amendment.  I  think,  as  I  understand  the.Cnairraan,  he 
admits  that  the  Judge  would,  in  such  a  case,  be  entitled  still  to  a  con- 
tinuation of  his  salary.    We  had  better  provide  against  that. 

Mr.  LAINE.  That  does  not  make,  in  my  judgment,  any  sense  what- 
ever, because  this  section  provides  for  the  redaction  of  the  judicial  force 
of  the  corfhty. 

Mr.  \^IL§0K.  I  do  not  see  why  that  should  be  introduced  into  the 
judicial  system.  Suppose  a  county  is  abolished,  what  becomes  of  all  the 
officers  of  the  county  7  What  becomes  of  the  Sheriff,  and  the  County 
Clerk,  and  all  of  these  other  officers?  As  a  matter  of  course,  the  whole 
county  organization  goes  out.  That  proposition  is  not  peculiar  to  Judges. 
It  would  apply  to  the  whole  force  of  ooimty  officers,  and  if  there  is  any 
provision  of  that  kind  to  be  put  in,  it  seems  to  me  it  ought  to  be  put  in 
some  place  where  it  would  apnly  to  the  whole  system  of  county  officers. 
My  own  judgment  would  be,  tnat  if  the  oounty  orjganization  is  absolutely 
abolished  by  the  Legislature— that  is,  if  the  Legislature  should  say  that 
the  County  of  Alameda  and  .the  County  of  Contra  Costa  should  both  be 
abolished,  and  one  county  organization  should  exist  where  there  are 
now  two,  it  seems  to  me  that  all  the  officers  of  every  kind  would  go 
out. 

Mr.  McCALLUM.  I  think,  myself,  on  consideration,  it  would  be 
better,  and  I  will  withdraw  my  amendment. 

Thr  chairman.    The  Secretary  will  read  section  ten. 

Thr  SECRETARY  read : 

8kc.  10.  Justices  of  the  Supreme  Court,  and  Judges  of  the  Superior 
Courts,  may  be  removed  by  concurrent  resolution  of  both  houses  of  the 
Legislature,  adopted  by  a  two-third  vote  of  each  house.  All  other  judi- 
cial officers,  except  Justices  of  the  Peace,  may  be  removed  by  the  Senate 
on  the  recommendation  of  the  Governor;  but  no  removal  shall  be  made 
by  virtue  of  this  section,  unless  the  cause  thereof  be  entered  on  the  Jour- 
nal, or  unless  the  party  complained  of  has  been  served  with  a  copy  of  the 
complaint  against  nim,  and  shall  have  had  an  opportunity  of  being  heard 
in  his  defense.  On  the  question  of  removal,  tne  ayes  and  noes  shall  be 
entered  on  the  Journal. 

Thr  CHAIRMAN.  If  there  are  no  amendments  to  section  ten  the 
Secretary  will  read  section  eleven. 

Thr  SECRETARY  read: 

Src.  11.  There  shall  be  one  Justice  of  the  Peace  elected  in  each 
township  in  the  State,  and  the  Legislature  shall  determine  the  number 
of  Justices  of  the  Peace  to  be  elected  in  each  incorporated  city  and 
town,  or  city  and  county,  and  shall  fix,  by  law,  the  powers,  duties,  and 
responsibilities  of  Justices  of  the  Peac«;  provided  such  powers  shall  not, 
in  any  case,  trench  upon  the  jurisdiction  of  the  several  Courts  of  record, 
except  that  such  Justices  shall  have  concurrent  jurisdiction  with  the 
Superior  Courts  in  cases  of  forcible  entry  and  detainer,  where  the  rental 
value  does  not  exceed  twenty-five  dollars  per  month,  and  where  the 
whole  amount  of  damages  claimed  does  not  exceed  two  hundred  dol- 
lars. 

Mr.  WEBSTER.    I  have  an  amendment  to  section  eleven. 

Thr  SECRETARY  read : 

"Amend  section  eleven  by  striking  out  the  words  'twenty-five' 
where  they  occur  in  the  eighth  line,  and  insert  in  lieu  thereof  the  word 
'fifty.'" 

RKMABKS  OP  MR.  WKBSTKR. 

Mr.  WEBSTER.  Mr.  Chairman :  It  occurs  to  me,  sir,  that  Justices  of 
the  Peace,  in  their  several  districts,  should  have'  jurisdiction,  or  concur- 
rent jurisdiction  at  least,  in  a  sum  greater  than  twenty-five  dollars.  It 
is  very  well  known,  to  those  who  have  experience,  that  the  greatest  dif- 
ficulty exists  with  those  persons  whose  rental  is  greater  than  twenty- 
five  dullars  per  month;  those  who  really  live  in  brownstone  fronts.  It 
is  not  the  poor  class  of  tenants  that  there  is  the  greatest  difficulty  with. 
It  may  be  claimed  that  bei^use  the  Superior  Courts  will  always  be  in 
session,  that  this  will  obviate  the  difficulty.  In  my  opinion  it  will  not, 
for  th'e  reason  that  the  Superior  Court  will  be  at  the  county  seat,  where- 
ever  that  may  be.  A  case  of  forcible  entry  and  detainer  may  be  fifty 
miles  off,  and  it  will  be  necessary  to  go  to  the  county  seat.  And  I  think 
concurrent  jurisdiction  should  exist  to  the  amount  of  fifty  dollars;  I  do 
not  see  how  there  can  be  any  objection  to  it. 


RRMARKR  OF  HR.  rRKRHAK. 

Mr.  FREEMAK.  Mr.  Chairman  :  I  hope  this  amendment  will  not  be 
adopted.  It  will  be  seen,  upon  considering  the  question,  that  it  gives 
the  Justice  a  much  lareer  jurisdiction  than  would  at  first  be  supposed. 
Now,  if  an  action  be  brought  under  this  section,  it  might  not  oiily 
include  the  rent  of  one  month,  but  it  might  include  the  rent  for  a  whole 
year.  The  forcible  entry  and  detainer  complained  of  might  have  taken 
place  a  year  preceding  the  suit;  if  so,  as  under  onr  statute  in  such 
cases,  if  anythmg  is  recovered  it  is  trebled,  this  would  give  a  Justice  of 
the  Peace  the  power  to  enter  a  judgment  for  eighteen  nundred  dollars 
damages,  besiaes  the  possession  of  the  property.  It  is  too  large  a  juris- 
diction to  be  exercisea  by  a  Justice  n[  the  Peace. 

Mr.  TERRY.  Mr.  Chairman:  I  offer  an  amendment  to  the  amend- 
ment. Amend  section  eleven  by  striking  out  all  after  the  word 
-'  record,"  in  the  sixth  line. 

Thr  CHAIRMAN.  It  is  not  an  amendment  to  the  amendment,  it  is 
an  independent  amendment.  The  first  question  is  on  the  adoption  of 
the  amendment  offered  by  the  gentleman  from  Alameda, Mr.  Webster. 

The  amendment  was  rejected^ 

Thr  CHAIRMAN.  The  question  ison  the  amendment  oflTered  by  the 
gentleman  from  San  Joaquin. 

Ma.  FILCHER.    I  have  a  substituto  for  the  section. 

Thr  SECRETARY  read  the  amendment  offered  by  the  gentleman 
from  San  Joaquin,  Mr.  Terry,  as  follows: 

"  Amend  section  eleven,  by  striking  out  all  after  the  word  '  record,'  in 
the  sixth  line." 

Mr.  KOLFE.  I  move  to  amend  section  eleven  by  adding:  "And  in 
any  action  for  the  recovery  of  a  money  demand  not  exceeding,  exclusive 
of  mterest,  the  sum  of  three  hundred  dollars,  and  in  actions  for  damages 
and  for  the  recovery  of  personal  property  where  the  amount  of  the 
demand  or  the  value  of  the  property  in  controvert  does  not  exceed 
three  hundred  dollars." 

Thr  CHAIRM.\K.  It  is  not  in  order  at  present  The  question  is  on 
the  adoption  of  the  amendment  offered  by  the  gentleman  from  San 
Joaquin,  Mr.  Terry. 

Mb.  TERRY.  Mr.  Chairman:  When  the  Superior  Courts  are  always 
in  session,  I  cannot  see  any  reason  for  giving  Justices  of  the  Peace 
jurisdiction  over  a  class  of  cases  in  which  sometimes  the  most  difficult 
questions  arise.  It  occurs  to  me  that  there  is  no  good  to  be  accom- 
plished by  it.  The  Superior  Courts  being  always  in  session,  the  case  can 
be  decided  as  speedily  in  them  as  by  bringing  it  before  the  Justices  of 
the  Peace.  It  is  inconsistent  with  the  balance  of  the  scheme,  which 
gives  to  these  Courts  the  jurisdiction  over  all  cases  involving  a,  title  or 
possession  of  real  property.  I  see  no  reason  for  making  an  exception  in 
case  of  forcible  entry  and  detainer. 

RRMARKS  OF  MR.  BILBORH. 

Mr.  HILBORN.  Mr.  Chairman:  All  lawyers  will  recollect  that  prior 
to  the  amendment  of  eighteen  hundred  and  sixty-three,  the  Justices  of 
the  Peace  had  jurisdiction  in  all  of  these  cases.  I  never  knew  of  any 
good  reason  for  changing  it.  Lawyers  who  practice  at  the  county  seats, 
perhaps  have  not  felt  the  injustice  of  the  present  system,  or  the  incon- 
venience of  it;  but  those  who  practice  in  large  counties, remote  from  the 
county  seat,  know  this,  that  there  are  considerable  towns  growing  up  at 
a  distence  of  from  twenty  to  sixty  miles  from  the  county  seat.  Now,  if 
a  person  gets  into  a  piece  of  property,  or  into  a  bouse  that  is  only  worth 
three  hundred  dollars,  you  have  to  make  three  or  four  trips  to  the 
county  seat,  take  your  attorney  there,  pay  the  Sheriff  for  serving  flic 
process  and  subpoenaing  witnesses,  and  nnally,  when  the  plaintiff  sums 
up  the  result,  be  finds  that  he  had  better  give  the  recreant  tenant  his 
property,  rather  than  bring  his  action  sixty  miles  away.  I  cannot  sec 
any  reason  why  be  should  not  ^o  into  a  Justice's  Court  and  have  the 
matter  settled  at  once.  In  many  cases  there  is  no  real  sound  defense. 
It  is  no  answer  to  say  that  the  Superior  Court  is  always  open.  It  has 
always  been  open  for  this  purpose.  What  is  the  benefit  of  a  Court  opened 
sixty  miles  away?  This  is  only  asked  in  cases  where  the  rental  value 
is  less  than  twenty-five  dollars.  Cases  where  large  amounts  are  involved, 
may  be  tried  as  before,  in  a  Court  of  larger  jurisdiction.  It  is  only  in 
these  trivial  cases,  which  ought  to  be  decided  summarilv,  under  any 
system  ever  devised  in  any  State  in  the  Union,  that  we  ask  this  change. 
I  can  see  no  possible  reason  for  opposing  it,  and  I  can  see  that  it  will  be 
a  great  advantage  to  a  great  many  poor  people  who  have  their  property 
confiscated  under  the  present  unreasonable  system. 

RRUABKS  or  MR.   BRDDT. 

Mr.  REDBY.  Mr.  Chairman  :  I  hope  the  amendment  of  the  gentle- 
man from  San  Joaquin  will  be  adopted;  that  is,  to  strike  out  all  after 
the  word  "record,"  m  the  sixth  line.  I  would  ask  some  gentleman  of 
the  committee  if  it  is  the  intention  to  make  the  decision  of  the  Justice 
final.  I  do  not  see  how  you  are  going  to  take  an  appeal  from  a  Court  of 
concurrent  jurisdiction  to  another  Court  of  jurisdiction.  Either  we 
should  strike  this  out,  or  give  the  Justice  ouly  original  jurisdiction. 
Very  few  people  would  be  willing  to  make  the  decision  of  a  Justice  of 
the  Peace  final  upon  such  a  matter, 

Mr.  SMITH,  of  Fourth  District.  Why  should  concurrent  jurisdiction 
prevent  an  appeal? 

Mr.  REDDY.  It  always  has  prevented  an  appeal  so  far  in  the  history 
of  law. 

Mr.  CROSS.  Would  not  lines  twelve  and  thirteen  of  section  five 
indicate  that  the  Superior  Court  would  have  appellate  jurisdiction  iu 
such  cases? 

Mr.  REDDY.  But  it  is  prescribed  in  the  Constitution  that  Justices 
shall  have  concurrent  juriMiciion  with  the  Superior  Courts  in  such 
cases.  Here  the  Constitution  fixes  a  concurrent  power  in  the  Justice. 
Whether  I  am  right  or  not  in  this  position,  I  think  it  would  be  well  to 
remodel  that  section,  so  as  to  let  the  Justice  have  jurisdiction  iu  the  first 
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instance,  but  leave  the  right  of  appeal  to  the  Superior  Court  of  the 
county. 

KIUABK8  OF    H*.  JONIS. 

Mb.  jokes.  Mr.  Chairman :  I  hope  that  the  amendment  proposed 
by  -the  gentleman  from  San  Joaquin  will  be  adopted,  and  that  portion 
of  the  section  will  be  stricken  out,  not  only  for  the  reasons  given  by  the 
|;entleman  firom  Inyo,  Mr.  Reddy,  which  I  deem  to  be  well  taken,  that 
if  the  section  stands  the  decision  of  the  Justice  of  the  Peace  would  be 
final.  There  would  be  no  remedy — but  for  the  additional  reason  that 
throughout  a  large  portion  of  this  State  the  Justices  of  the  Peace  are 
not  men  so  learned  in  the  law,  or  perhaps  in  the  usages  of  Courts, 
as  to  be  fit  to  deal  with  questions  of  tlie  kind  involved  in  the  section. 
If  a  mode  of  appeal  from  their  decision  should  be  provided,  the  real 
result  to  the  poor  people  of  whom  the  gentleman  from  Solano,  Mr.  Hil- 
bom  speaks,  would  be  that  there  would  b«  an  appeal  taken  from  the 
decision  from  the  Justice,  and  the  people  would  have  the  expense  of 
two  suits  instead  of  one.  I  fancy  that  the  reason  why  that  jurisdiction 
has  been  withdrawn,  has  been  that  it  did  not  operate  advantageously  ; 
that  an  appeal  was  almost  an  invariable  result  when  there  was  any- 
thing at  stake.  In  the  larger  cities  I  am  well  aware  they  are  able  to 
secure  the  services  of  men  of  sufficient  legal  learning,  ability,  and 
experience  to  decide  such  matters,  but  it  is  a  very  small  portion  of  the 
area  of  the  State,  and  in  a  very  large  portion  of  the  State  they  are  not 
so  favorably  situated.  I  desire  to  say  that  we  cannot  take  our  best  busi- 
ness men.  Even  they,  unlearned  and  unread  in  the  law,  we  cannot  get 
them  to  accept  the  office  of  Justice  of  the  Peace.  The  emoluments  are 
very  small,  the  honor  is  not  very  great,  and  there  is  bnt  little  tempta- 
tion for  men  to  accept  the  position,  and  almost  uniformly  we  are  com- 
pelled, if  we  have  a  Justice  of  the  Peace  at  all  in  the  county,  to  select 
men  who  hav'e  little  else  to  do,  and  they  are  usually  the  best  officers.  I 
think  it  would  be  cheaper  and  better  for  the  people,  decidedly,  that 
cases  involving  any  questions  of  that  importance  should  be  brought 
directly  before  a  Court  competent  to  try  any  kind  of  civil  or  criminal 
case.  It  is  true  that  there  are  portions  of  some  of  our  counties  remote 
from  the  county  seat,  and  it  is  inconvenient  to  bring  complaints  there, 
but  it  is  also  true  that  unless  you  multiply  Justices  of  the  Peace  greatly 
you  will  have  still  a  great  distance  to  go  in  some  cases.  It  would 
scarcely  give  satisfaction  to  the  people  of  a  large  township.  Our  town- 
ships are  some  of  them  sixty  or  seventy  miles  across.  Tne  county  seal 
may  be  central,  and  might  be  nearer  than  the  residence  of  the  Justice 
of  the  Peace. 

BCMABES  or  MR.   WILSON. 

Mr.  WILSON,  of  First  District.  Mr.  Chairman :  I  think  that  section 
eleven,  as  adopted  by  the  committee,  is  the  b^st  that  could  be  adopted 
upon  this  subject.and  I  hope  that  the  amendment  of  the  gentleman  from 
San  Joaquin  will  not  be  adopted.  This  case  of  concurrent  jurisdiction 
between  the  Superior  Court  and  the  Justices  of  the  Peace,  in  the  special 
case  of  forcible  entry  and  detainer,  was  adopted  by  the  Committee  on 
Judiciary  for  the  reasons,  mainly,  referred  to  by  the  gentleman  from 
Solano,  Mr.  Hilbom.  A  great  many  counties  in  the  State  are  large 
counties,  but  there  will  be  Justices  of  the  Peace  in  different  townships 
which  are  remote  from  the  county  seat  who  can  attend  to  these  cases. 
Any  perverse  tenant  who  holds  over  against  the  covenants,  of  his  lease 
may,  to  a  considerable  deeree,  annoy  and  vex  the  landholder  for  the 
purpose  of  keeping  on  the  land  where  he  has  no  right.  There  will  be 
no  delay.  There  will  be  no  attempt  at  it.  That  is  the  class  of  cases 
that  is  attempted  to  be  reached  by  the  committee  in  section  eleven. 

Mr.  REDUY.  Was  it  the  intention  of  the  committee  that  the  judg- 
ment of  the  Justice  should  be  final  ? 

Mk.  WILSOX.  It  was  the  intention  of  the  committee  to  leave  the 
question  of  appellate  jurisdiction  to  the  Legislature,  because  section  five 
provides  that  the  Superior  Court  shall  have  appellate  jurisdiction  in  all 
cases  arising  in  Justices'  and  other  inferior  Courts  in  their  respective 
counties  as  may  be  prescribed  by  law.  It  should  be  determined  by  the 
Legislature  themselves,  and  this  would  be  one  of  those  cases. 

Mr.  reddy.  Allow  me  to  call  your  attention  to  section  fonr,  where 
it  states  that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  cases 
of  forcible  entry  and  detainer.  Now,  you  give  an  appeal  direct  from  a 
Justice's  Court  to  the  Supreme  Court  of  the  State. 

Mr.  WILSON.     I  do  not  think  so  at  all. 

Mr.  reddy.    Look  at  lines  five  and  six  of  section  four. 

Mb.  WILSON.  It  has  jurisdiction  in  these  cases,  but  the  appellate 
jurisdiction  and  the  whole  provision  and  machinery  for  appeal  is  to  be 
provided  for  by  the  Legislature.  As  a  matter  of  course,  these  sections 
are  to  be  read  together.  We  do  not  consider  any  one  section  alone.  We 
look  at  all  of  the  different  sections.  Whilst  that  section  four  gives  the 
Supreme  Court  appellate  jurisdiction  in  cases  of  forcible  entry  and 
detainer,  section  five  provides  that  in  cases  arising  in  the  Justices  Courts 
the  jurisdiction  shall  be  determined  by  the  Legislature.  As  a  matter  of 
course  they  can  provide  that  an  •ppeal  be  taken  from  the  Justices  of  the 
Peace  to  the  Superior  Court,  and  that  would  be  the  appeal  that  the  party 
would  have  to  take.  Now,  this  is  only  intended  to  cover,  and  I  think 
would  only  apply  practically  to  the  class  of  cases  which  have  been 
referred  to  by  the  gentleman  from  Solano,  Mr.  Hilbom.  It  is  to  remove 
the  hardship  which  would  arise  from  having  to  go  forty  or  fifty  miles  to 
bring  an  action  against  a  perverse  tenant  who  may  be  perfectly  impe- 
cunious. The  plaintiff,  therefore,  ought  to  have  a  speedy  remedy  right 
at  his  own  door.  I  am  in  favor  of  the  section  as  originally  reported  and 
against  the  amendipent. 

RIMABKS  or  HR.   BETKOLOS. 

Mr.  REYNOLDS.  Mr.  Chairman:  I  would  like  to  call  the  attention 
of  the  chairman  of  the  committee  to  the  fact  that  the  Supreme  Court 
has  decided  upon  this  very  clause  in  the  present  Constitution,  in  a  case 
of  appellate  jurisdiction,  given  to  the  County  Court  from  any  inferior 
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Court  created  by  the  Legislature  in  incorporated  cities  and  towns.  The 
Supreme  Court  have  decided  that  where  the  appellate  jurisdiction  is 
given,  it  cannot  be  denied,  and  must  be  enforced  in  every  manner. 
Now,  in  lines  five  and  six  of  section  four,  appellate  jurisdiction  in  cases 
of  forcible  entry  and  detainer  is  given  to  the  Supreme  Court.  Now, 
under  that  decision  an  appeal  to  the  Supreme  Court  in  this  class  of  cases 
cannot  be  denied. 

Mb.  CROSS.  What  kind  of  a  record  will  yon  have  in  cases  from  a 
Justice's  Court  to  the  Supreme  Court? 

Ms.  REYNOLDS.  I  do  not  know.  If  you  have  the  right  to  appeal 
to  the  Superior  Court,  then  you  could  start  a  case  in  the  Justice's  Court 
and  appeal  to  the  Superior  Court,  and  then  to  the  Supreme  Court, 
under  the  decision  of  the  Supreme  Court,  in  precisely  the  same  class  of 
cases  as  this. 

Mr.  HEISKELL.    Mr.  Chairman:  I  send  up  an  amendment. 

Th«  SECRETARY  read : 

"Strike  out  in  the  seventh  line  the  words  'concurrent  jurisdiction  of 
the  Superior  Courts,'  and  insert  the  words  'original  jurisdiction.'" 

Mb.  HEISEELL.  Mr.  Chairman:  I  think  the  reasons  given  by  the 
gentleman  from  Solano  are  just  and  proper  in  these  small  cases. 

BRUABKS  or  MB.  WIL80M. 

Mb.  WILSON.  If  it  is  the  wish  of  the  committee  to  give  Justices  of 
the  Peace  concurrent  jurisdiction  in  this  limited  class  of  cases,  and  gen- 
tlemen fear  that  there  may  be  an  appeal  taken  directly  from  justices  of 
the  Peace  to  the  Supreme  Court;  the  thing  can  very  easily  be  remedied 
by  adding  to  section  eleven  a  further  proviso,  that  in  case  of  an  appeal 
being  taken,  that  the  appeal  from  the  Justice  of  the  Peace  should  be 
limited  to  the  Superior  Court,  and  the  judgment  of  the  Superior  Court 
should  be  final.  That  would  obviate  that  difficulty.  The  question 
before  the  committee  is  this:  shall  we  give  to  the  Justices  of  the  Peace 
concurrent  jurisdiction  in  this  class  of  cases?  If  that  is  desimble  then 
an  amendment  is  very  easily  added,  that  no  two  appeals  shall  be  taken, 
nor  shall  any  appeal  be  taken  to  the  Supreme  Court  of  the  State  from  a 
Justice's  Court.  That  question  is  a  different  question  from  the  one  pre- 
sented, as  to  whether  we  shall  give  the  Justices  of  the  Peace  jurisdiction 
in  these  cases.  If  the  committee  adopt  this  section  as  it  is  in  other 
respects,  I  would  add  a  proviso  to  obviate  the  objection,  that  there  may 
be  an  appeal  directly  to  the  Supreme  Court. 

BRHIBKS  or  UB.  SOBRIL. 

Mb.  SCHELL.  Mr.  Chairman:  I  hope  the  amendment  of  Judge 
Terry  will  be  adopted.  My  experience  in  Justices'  Courts  leads  me  to 
believe  that  it  is  the  poorest  tribunal  to  which  a  man  can  go  for  law  or 
justice.  I  believe  that  the  Superior  Court  always  ought  to  try  theae 
cases,  and  I  believe  so  far  as  the  question  of  economy  to  litigants  is  con- 
cerned that  it  is  cheaper  to  litigate  cases  before  competent  Courts.  It  is 
the  experience,  I  apprehend,  of  every  lawyer  here  who  ever  practices 
before  a  Justice  of  the  Peace,  that  in  every  case  that  involves  any  par- 
ticulfir  amount  of  money — a  hundred  or  two  hundred  dollars  at  least — 
is  always  appealed  to  an  appellate  Court,  thus  making  double  the  ex- 
pense; whereas,  if  you  go  to  a  Court  in  which  litigants  have  any  confi- 
dence, they  would  rather  submit  to  the  decision  of  that  Court  and  end 
the  litigation.  I  say,  that  in  nine  cases  out  of  ten  It  would  be  decidedly 
cheaper  to  litigate  the  cases  in  the  Superior  Court  in  the  first  instance. 
I  hope  that  the  committee  will  adopt  the  amendment  offered  by  the 
gentleman  from  San  Joaquin. 

BUARKS  or  MR.  BBRBSTKOHIB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope  that  the  amendment 
offered  by  Judge  Terry  will  not  be  adopted.  I  am  convinced  from  my 
experience  in  matters  of  this  character  that  Justices'  Courts  and  Courts 
of  inferior  jurisdiction  should  have  the  power  and  authority  to  decide 
in  cases  of  forcible  entry  and  detainer,  where  the  amount  involved  is 
leas  than  twenty-five  dollars  per  month,  and  the  amount  of  damages 
does  not  exceed  two  hundred  dollars.  Probably  nine  tenths  of  the  cases 
of  forcible  entry  and  detainer — and  when  I  yy  cases  of  forcible  entry 
and  detainer,  I  mean  cases  in  which  parties  have  rented  places,  or  por- 
tions of  places,  either  a  whole  house  or  certain  rooms  in  a  house— are 
litigated  and  passed  upon  in  the  City  of  San  Francisco.  Now,  the 
experience  in  that  city  is  this :  If  a  tenant  does  not  pay  his  rent,  tjie 
landlord  is  compelled  to  go  into  the  County  Court,  as  the  practice  stands 
to-day,  or  if  this  Constitution  be  adopted  with  the  amendment  of  Judge 
Terry,  they  will  be  obliged  to  go  into  the  Superior  Court.  How,  the 
whole  question  to  be  decided  in  nine  tenths  of  these  cases,  is  whether 
the  man  has  paid  his  rent  or  not;  whether  he  has  lived  up  to  the  obli- 
gations of  his  lease  or  not.  As  the  case  stands  to-day,  and  as  the  case 
will  stand  if  the  amendment  of  Judge  Terry  is  adopted,  the  landlord  is 
obliged  to  go  into  the  County  Court,  or  into  the  Sup«rior  Court  upon  the 
adoption  of  this  Constitution,  to  file  his  complaint,  and  go  to  an  expense 
of  irom  twenty-five  dollars  to  fifty  dollars  in  order  to  have  his  case 
adjudicated. 

Mr.  cross.  Is  there  any  such  thing  as  forcible  entry  upon  property 
held  under  a  lease? 

Mr.  BEERSTECHER.  That  is  the  object  of  the  amendment,  as  it 
stands  now.  Nine  tenths  of  these  cases  are  default  cases.  There  is  no 
important  question  for  the  Judge  at  all. 

Mb.  SCHELL.  I  will  ask  you  whether  you  have  practiced  law  in  the 
interior  conntfes  of  this  State? 

Mr.  BEERSTECHER.    No,  sir. 

Mb.  SCHELL.  Of  course  the  difficulty  yon  speak  of  would  not  be 
likely  to  occur  in  the  larger  cities? 

Mb.  BEERSTECHER.    Yes,  sir. 

Mb.  SCHELL.    Would  it  in  the  country? 

Mb.  BEERSTECHER.    Yes,  sir. 

Mb.  SCHELL.    Don't  you  know  that  almost  every  case  is  appealed  to 
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the  County  Court,  thus  involving  two  trialaf  I  am  firmly  convinced 
that  it  would  leesen  the  expense  by  adopting  this  amendment. 

Mb.  REDDY.    It  cannot  poasibly  apply  to  holding  over. 

Mb.  BEERSTECHER.  It  is  a  detainer.  I  undersUnd  from  practicing 
attorney!  in  the  country  that  it  is  just  exactly  the  same  there  aa  in  the 
city.  The  only  question  is  whether  the  defendant  has  a  right  to  retain 
the  premises  or  not.  The  defendant  is  taken  into  the  Court;  there  is  a 
default  judgment  in  nine  tenths  of  the  cases,  and  the  costs  are  multiplied 
against  the  defendant,  and  a  judgment  of  treble  the  amount  of  rent  is 
t^en  against  him.  So  that  if  a  man  holds  over  two  weeks,  and  the 
actual  amount  of  rent  due  would  be  ten  dollars,  they  would  give  a  judg- 
ment to-day  in  favor  of  the  landlords  of  San  Francisco  for  from  seventy- 
five  dollars  to  one  hundred  dollars,  costs,  and  damages.  The  execution 
upon  that  judgment  runs  against  the  defendant's  wages,  and  against 
anything  that  the  man  can  earn.  It  would  not  only  do  justice  to  the 
men  that  own  the  property,  but  also  secure  Justice  to  the  men  that  lease 
and  hold  the  property,  that  Justices  of  the  Peace  should  have  the  right 
to  adjudicate  these  cases.  And  it  it  a  speedy  judgment.  In  this  way 
men  can  wrongfully  hold  the  property  of  other  men,  for  months  and 
months,  and  then,  of  course,  they  are  mulcted  in  damages  that  some- 
times they  are  never  able  to  pay,  or  else  they  are  harused  upon  the 
•  jtidgmenl  for  ten  or  fifteen  years.  I  believe  that  the  ends  of  justice 
require  that  section  to  be  adopted.  I  am  in  favor  of  the  amendment 
oBered  by  the  gentleman  from  Stanislaus,  Mr.  Heiskell,  and  I  am  oppoaed 
to  the  amendment  offered  by  Judge  Terry. 

BBUABKS  or  MB.  HIBBIHOTOK. 

Mb.  HERRIK'GTOM'.  Mr.  Chairman:  I  am  in  favor  of  the  amend- 
ment offered  by  the  gentleman  from  San  Joaquin,  Judge  Terry,  and  I 
hope  it  will  be  adopted.  I  hope  so,  for  this  reason:  I  am  aware  that  a 
great  many  of  these  caaes  that  are  spoken  of  by  gentlemen  are  founded 
upon  leases.  They  are  also  founded  upon  notices  to  quit;  and  I  bad 
almost  said,  or  was  about  to  say,  that  in  nine  cases  out  of  ten  they  are 
brought  upon  complaints  that  do  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  They  are  allowed  to  go  by  default,  and  finally  there  is 
a  certiorari  issued  from  a  superior  tribunal,  and  the  case  brougnt  up. 

Ma.  HALL.  Would  the  words  "forcible  entry  and  detainer"  neces- 
sarily include  the  case  of  an  unlawful  detainer  where  a  tenant  refused 
to  give  up  property? 

Mb.  HERRINUTOX.  I  am  treating  it  as  if  it  included  every  aues- 
tion.  I  supposed  it  was  really  intended  to  cover  the  whole  ground.  I 
am  treating  it  in  that  light  I  think  that  was  the  intention  of  the  com- 
mittee. I  know  that  the  statute  makes  it  forcible  detainer  where  there 
is  a  lease  and  a  notice  to  quit,  I  am  treating  this  as  covering  all  the 
questions,  and  I  say  that  in  nine  cases  outof  ten,  in  these  country  places, 
whose  every  one  is  permitted  to  appear  in  the  Justices'  Court  ana  prac- 
tice, in  these  cases,  the  complaints  will  not  support  the  judgment  taken 
by  default.  The  consequence  is,  that  the  expenses  afterward  incurred 
are  very  great,  and  there  Is  a  great  deal  of  lili^^tiun  that  otherwise 
might  be  avoided  by  appearing,  in  the  first  place,  in  a  Court  where  the 
plwdings  will  be  passea  upon,  and  where  they  will  be  either  supported 
or  not,  upon  the  proof  made  by  a  competent  attorney,  instead  of^ parties 
practicing  as  a  matter  of  compassion  for  these  parties,  and  who  know 
nothing  about  law.  Litigants  ought  not  to  be  hoodwinked  in  that  way. 
Ninety-nine  out  of  one  hundred  of  these  men  who  practice  in  Justices' 
Courts  in  these  cases,  know  nothing  about  the  intricacy  that  is  involved 
in  a  suit  of  this  kind.  I  submit  that  the  amendment  of  the  gentleman 
from  Sbn  Joaquin  ought  to  be  adopted,  and  a  Justice  of  the  Peace  ought 
not  to  be  allowed  a  jurisdiction  of  the  character  that  is  attempted  to  be 
given  by  this  section. 

Mb.  AYERS.  I  would  like  to  ask  the  gentleman  from  San  Francisco 
if,  in  his  opinion,  this  section  will  enable  the  plaintiff  to  obtain  treble 
damages  T 

Mb.  BEERSTEOHER.  The  matter  of  treble  damages  is  a  matter  of 
legislation  in  the  Code. 

Mb.  AYERS.  You  believe  it  would.  Then  I  am  opposed  to  it  I  am 
opposed  to  amplifying  the  English  language  by  the  addition  of  a  new 
word. 

BBMABKS  or  MB.  SMITH. 

Hb.  SMITH,  of  Fourth  District.  Mr.  Chairman :  There  are  some 
counties,  as  the  gentleman  from  Solano  has  said,  where  they  have  good 
sized  towns  a  great  distance  from  the  county  seat,  and  it  would  be  very 
unjust  and  unreasonable  to  have  these  parties  forced  to  go  to  the  county 
seat  in  order  to  get  a  tenant  out  of  the  premises  who  holds  Ibem  only 
because  he  knows  it  will  take  a  good  deal  of  trouble  and  expense  to  get 
him  out  Now,  I  undertake  to  say  that  in  nine  cases  out  of  ten  of  that 
character,  if  the  tenants  knew  that  they  would  be  got  out  immediately 
there  would  be  no  suit,  and  for  that  reason  it  seems  to  me  that  this  sec- 
tion should  be  allowed  to  stand.  In  all  our  counties  there  are  several 
towiisagreal  distance  from  the  county  seat  We  have  one  town  seventy- 
five  miles  from  the  county  seat;  another  forty-five  miles,  and  another 
forty  miles.  There  are  a  great  many  such  cases  in  this  State.  Gentle- 
men have  intimated  that  torcible  entry  and  detainer  go  together  necessa- 
rily.. I  think  the  Supreme  Court  has  decided  otherwise.  Ifaman  leases 
a  piece  of  property  and  his  lease  has  expired  and  he  fails  to  go,  it  is  an 
unlawful  detainer.  In  San  Francisco,  when  the  calendar  is  large  in  the 
Superior  Court,  if  the  Justices  had  jurisdiction  in  these  matters  they 
could  be  applied  to  at  once  and  the  tenants  got  out  immediately.  An 
imposition  would  be  prevented,  and  I  think  a  great  many  cases  would 
not  be  brought  which  are  now  forced  to  be  brought  and  the  tenants 
remain  in  until  they  get  judgment,  thereby  saving  a  month  or  more  of 
rent  without  paying  for  it  'Tbe  Justices'  Courts  of  Oregon,  and  many  of 
the  eastern  States,  have  jurisdiction  in  these  cases;  have  now  and  always 
have  had.    There  is  no  good  reason  why  they  should  not  have. 


BBMABKS  or  MB.   HALL. 

Mb.  hall.  Mr.  Chairman:  I  desire  to  vote  intelligently  upon  this 
question,  and  I  should  like  to  be  informed  by  the  Chairman  of  the  com- 
mittee whether  the  words  "forcible  entry  and  detainer"  in  his  opinion 
embraces  that  class  of  cases  which  have  been  alluded  to  here. 

Ma.  WILSON.  Mr.  Chairman:  The  question  arose  before  the  com- 
mittee, and  was  thoroughly  examined  and  talked  of.  The  Supreme 
Court  of  this  State  have  construed  the  words  "  forcible  entry  and  detainer" 
as  embracing  both  classes  of  cases ;  that  is,  a  case  of  forcible  entry  as  well 
as  an  unlawful  holding  over  of  a  tenant;  and  for  that  reason,  as  the 
Court  held  that  these  words  cover  the  entire  class  of  cases,  it  was  better 
to  retain  the  old  language.  That  was  the  reason  which  influenced  the 
committee  at  the  time,  so  that  theBe  words  were  inserted,  ex  indugtria, 
because  they  had  been  construed  by  the  Supreme  Court  as  covering  all 
these  different  classes  of  cases. 

Mb.  hall.  I  was  not  aware  of  the  decision  of  the  Supreme  Court  to 
which  tbe  Chairman  of  the  Committee  on  Judiciary  alluaes. 

Mb.  HILBORN.  The  case  of  Culver  against  Stephens,  I  think  in  the 
twenty-eighth  California.  Mr.  Dunlap  was  in  the  case.  It  went  up 
from  this  county. 

Mb.  hall.  Still  it  seems  to  me  that  it  has  been  held  proper  that  a 
summary  proceeding  may  be  bad  upon  the  part  of  a  landlord  against  a 
tenant  refusing  to  pay  rent;  and  I  had  been  under  the  impression,  until 
just  now  corrected  by  the  Chairman  of  the  Committee  on  Judlciaiy  and 
hy  the  honorable  gentleman  from  Solano,  that  this  proceeding  in  the 
dounty  Courts  of  our  State,  under  section  eight  of  tbe  existing  Constitu- 
tion, was  permitted  in  that  Court  under  and  by  virtue  of  a  provision 
which  confers  upon  tbe  Coun^  Court  jurisdiction  of  forcible  entry  and 
detainer,  and  not  by  virtue  of  the  statute  passed  in  pursuance  of  the 
general  power,  contained  in  the  same  section,  given  to  tlie  Legislature  to 
confer  upon  County  Courts  jurisdiction  in  such  special  cases  as  are  not 
otherwise  provide^  for;  and  that,  acting  under  that  authority,  under 
that  constitutional  power,  the  Legislature  had  created  another  class  of 
special  cases,  jurisdiction  over  which  was  conferred  upon  (he  County 
Courts;  end  that  the  case  of  a  tenant  refusing  to  surrender  possession 
afWr  deinaud  for  possession,  or  refusing  to  pay  rent  upon  demand  beine 
made  upon  him,  constituted  a  case  of  unlawful  detainer  as  distinguished 
from  a  case  of  forcible  detainer. 

That  in  order  to  constitute  forcible  entry  and  detainer  there  must  be 
some  threats,  or  some  menace,  or  some  exhibition  of  force,  some  declar- 
ation or  act  upon  the  part  of  some  person  which  would  amount  to  a 
criminal  offense;  and  for  that  reason  judgment  has  been  in  form  of 
treble  damages — punitive  damages — punishing  the  party  for  a  violation 
of  the  law  m  refusing  to  surrender  possession.  Kow,  whether  I  am 
right  in  my  onstruction  or  not,  I  must  yield,  of  course,  to  the  Chair- 
man of  the  Committee  on  Judiciary.  I  am  still  opposed  to  the  amend- 
ment, because  I  think,  sir,  that  we  should  open  the  Courts  in  distant 
portions  of  the  county,  remote  from  tbe  county  seat,  to  enable  parties, 
particularly  in  those  causes  of  action  as  between  landlord  and  tenant,  to 
proceed  summarily  for  possession.  Now,  the  delegate  from  the  Fourth 
District,  Mr,  Schell,  says  that  nine  tenths  of  the  cases  are  appealed  to 
the  County  Court.  Well,  sir,  I  am  aware  myself  that  a  very  large  per 
cent  of  cases  are  carried  up  by  appeal  to  the  County  Court,  but  I  do 
not  think  the  percentage  is  so  great  as  the  gentleman  has  stated;  and 
it  would  certainly  in  some  instances  amount  to  injustice  to  close  the 
doors  of  these  Courts  in  cases  of  that  kind,  when  parties  are  seeking  to 
recover  the  possession  of  their  property.  Now,  I  will  take  the  case  of 
San  Jcmquin  County.  An  application  was  made  here  yesterday,  the  object 
of  which  was  to  entitle  her  to  two  Judges  of  the  Superior  Court  This 
committee  d&slined  to  grant  the  application  from  tne  showing  which 
has  bees  made  here  of  the  number  of  cases  originating  in  that  county,  al  1 
of  which  would  have  to  go  into  the  Superior  Court.  I  submit  that  it 
would  be  almost  equivalent  to  closing  the  doors  of  justice  to  a  man 
altogether.    I  think  that  tbe  amendment  should  not  be  adopted. 

Mk.  WILSON.  Mr.  Chairman:  I  ask  permission  to  send  up  to  the 
Secretary's  desk  and  have  read  an  amendment  which  I  propose  to  offer 
in  case  the  amendment  offered  by  Judge  Terry  should  be  voted  down. 

Thx  SECRETARY  read : 

"  Provided,  that  no  appeal  shall  be  taken  from  any  judgment  in  a  Jus- 
tice's Court  in  a  case  of  forcible  entry  and  detainer,  except  to  the  Supe- 
rior Court  of  the  same  county,  or  city  and  county,  and  the  judgment  of 
the  Superior  Court  thereon  shall  be  final." 

Mb.  EDGERTON.  Mr.  Chairman :  I  move  that  tbe  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

The  motion  prevailed. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  the^  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress  therein,  and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  r.  m. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  r.  m.,  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

JCSTICBS  or  THB   PBACB.  . 

Mr.  WILSON,  of  First  District  Mr.  President:  I  move  that  the  Con- 
vention resolve  itself  into  Committee  of  the  Whole,  the  President  in  the 
chair,  to  further  consider  the  report  of  the  Committee  on  Judiciary  and 
Judicial  Department 

Carried. 
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IN  COMMITTEE  OF  THE  WHOLE. 

Thk  chairman.  The  question  i«  on  the  amendment  offered  by  the 
gentleman  from  San  Joaquin,  Juage  Terry. 

SrSKCH  OF  MB.  tOORRTOR. 

Mr.  ED6ERT0N.  Mr.  Chairman:  I  am  in  favor  of  the  motion  of 
the  gentleman  from  San  Joaquin,  to  strike  out.  It  is,  however,  due  to 
the  committee  for  me  to  say  that  in  the  committee  I  voted  for  the  section 
as  it  now  stands.  That  part  of  the  section  was  offered  by  the  gentleman 
from  SolanO|  Mr.  Hilbom,  and  it  seemed  to  me  at  that  time  that  it  was 
a  judicious  provision.  Subsequent  reflection  upon  that  subject,  however, 
has  caused  me  to  change  ray  mind,  so  that  I  am  involved  m  that  incon- 
sistency. Sam.  Johnson  said  there  were  two  kinds  of  men  who  were  to 
be  avoided — the  man  who  is  always  changing  his  mind,  and  the  man 
who  never  changes  his  mind.  As  this  is  the  first  time  I  have  changed 
my  mind  this  winter,  I  suppose  I  may  be  excused.  Now,  as  to  the 
question  as  to  conferring  jurisdiction  upon  Justices  of  the  Peace  at  all. 
under  the  Constitution  of  eighteen  hundred  and  forty-nine,  it  was  pro- 
vided that  the  Supreme  Court  should  have  appellate  jurisdiction  in  all 
cases  relating  to  the  title  or  possession  of  real  property,  and  the  Justices 
of  the  Peace  should  have  such  jurisdiction  as  the  Legislature  might 
confer  upon  them.  The  Legislature  conferred  power  upon  Ihem  to  try 
such  cases  of  forcible  entry  and  detainer.  When  the  Constitution  was 
amended  in  eighteen  hundred  and  sixty-four,  that  power  was  taken 
away  entirely  mm  Justices  of  the  Peace,  and  original  jurisdiction  was 
conierred  upon  the  County  Court  in  thote  cases,  with  an  appeal  to  the 
Supreme  Court.  As  I  understand  it,  the  Supreme  Court  has  always 
had  appellate  power  over  these  cases.  Now,  from  the  foundation  of 
the  government,  while  men  could  be  sent  to  the  County  Jail  for  a 
year;  while  a  man  could  be  fined,  and  costs  piled  up  upon  him, 
without  any  appeal,  nevertheless,  in  those  cases  aSecting  the  title  or 
possession  of  real  property,  it  has  been  the  policy  always  to  give 
an  appeal  to  the  Supreme  Court.  They  have  always  had  that  appel- 
late power.  Now,  section  four  provides  that  the  Supreme  Court 
shall  have  appellate  power  in  all  cases  of  forcible  entry  and  detainer. 
Now,  sir,  upon  reflection,  I  do  not  believe  that  Justices  of  the  Peace 
should  have  anything  to  do  with  these  cases  at  all.  These  actions  of 
forcible  entry  and  detainer  aflect  a  man's  home,  and  tracks  him  to 
his  own  fireside.  You  pitch  a  man  out  of  his  castle;  to  throw  a  man 
and  his  wile,  and  the  infant  in  the  cradle,  into  the  street;  and  it  is 
because  of  the  importance  of  this  class  of  litigation  that  the  Constitution 
and  the  legislation  of  this  State  have  always  invariably  provided  that 
the  party  should  have  the  right  of  appeal  to  the  Supreme  Court.  Now, 
sir,  this  may  become  a  matter  of  the  utmost  importance.  This  matter 
of  twenty-five  dollars  a  month  may  become  a  matter  of  the  very 
greatest  moment.  Suppose  a  man  leases  a  place  for  a  sum  of  money, 
say  twentv-five  dollars  a  month.  All  of  a  sudden  the  place  grows  up 
to  be  thickly  populated,  and  the  rental  value  of  that  place  increases  of 
a  sudden  from  twenty-five  dollars  a  month  to  one  hundred  and  fifty 
dollars  a  mouth.  It  thus  becomes  a  case  of  ver^  great  importance.  It 
seems  to  me  that  it  is  a  case  that  ought  to  be  reviewed  and  finally  passed 
upon  by  the  Court  of  last  resort.  If  a  man  has  a  suit  in  regard  to  a 
place,  the  rental  value  of  which  is  thirty  dollars  a  month,  he  can  go  to 
the  Supreme  Court  and  have  the  case  reviewed.  But  if  he  has  a  suit 
involving  a  rental  value  of  twenty-five  dollars  a  month,  he  has  to  stop 
at  the  lower  Court,  though  the  two  cases  may  be  precisely. analogous, 
and  involve  precisely  the  same  questions.  It  seems  to  nie  it  is  an 
inconsistency,  and  I  shall  support  the  amendment.  I  am  very  sorry  to 
disagree  with  my  learned  friend,  the  Chairman  of  the  Judiciary  Com- 
mittee, for  I  nearly  always  follow  him  in  matters  of  constitutional  law, 
but  this  time  I  must  disagree  with  him. 

BIHABKS  or  UR.  WIST. 

Mr.  WEST.  Mr.  Chairman :  It  may  appear  presumptuous  in  any  one 
not  an  attorney  to  speak  upon  any  matter  delating  to  the  judiciary  sys- 
tem; and  yet,  from  my  standpoint,  it  appears  to  me  that  there  are  other 
classes  of  citizens  Interested  in  this  matter.  Now,  there  are  quite  a  num- 
ber of  cases  of  this  kind  all  over  the  country.  Right  here,  permit  me 
to  say,  that  I  do  not  fully  concur  with  the  idea  that  in  every  instance 
Justices  of  the  Peace  are  not  competent  to  try  these  cases.  We  find 
towns  of  moderate  size  containing  five  hundred  or  one  thousand  people 
strung  out  all  over  the  country,  remote  from  the  county  seat,  wnere  a 
large  class  of  cases  of  this  kind  come  up,  and  where  the  greatest  harm 
might  result  in  not  having  a  Court  where  these  cases  could  be  tried.  I 
mean  these  small  cases  which  come  up  to  be  tried  immediately.  There 
is  a  question  of  economy  right  here.  It  has  been  argued  that  it  was 
cheaper  to  go  into  the  County  Court  in  the  first  instance.  Well,  under 
this  section  that  privilege  is  granted.  It  is  optional  whether  he  com- 
mences the  action  in  the  Superior  Court,  or  before  a  local  Justice  of  the 
Peace.  I  know  there  are  in  my  county  five  or  six  quite  important  little 
towns  that  are  from  twelve  to  twenty-five  miles  distant  from  the  county 
seat.  In  these  towns  there  are  persons  competent  to  act  as  Justices  of 
the  Peace,  and  in  these  important  centers  persons  of  that  class  are 
elected.  So  it  is  not  always  true  that  ignoramuses  are  chosen.  That 
condition  of  affairs  is  passing  off,  and  a  better  class  of  men  will  be 
selected  to  fill  those  offices  in  future.  I  believe  it  to  be  in  the  interest 
of  litigants  that  they  should  have  resort  to  these  local  Courts.  Attor- 
neys, like  everybody  else,  are  mistaken  in  some  things.  They  will 
chai^  more  to  go  into  the  County  Court  than  they  will  to  go  into  the 
Justices  Court.  Now,  if  you  add  to  the  costs  the  sdditionaT  attorney's 
fees  for  going  into  the  Superior  Court — and  they  charge  generally  about 
twenty-five  dollars — and  the  expense  of  taking  witnesses  and  maintain- 
ing them  at  the  county  seat,  you  will  find  that  it  will  be  very  costly  for 
allthese  small  cases.    That  is  my  point  of  economy. 


BSXARXS  or  UR.  MCCALLDU. 

Mr.  McCALLUM.  Mr.  Chairman :  It  is  proposed  to  leave  the  Con- 
stitution as  it  is  by  the  amendment  of  Judge  Terry,  so  we  have  a  strong 
argument  in  favor  of  the  motion.  But  I  find  this  additional  argument 
In  looking  throueh  the  Constitutions  of  other  States:  I  do  not  find  any 
single  one  that  there  is  any  provision  in  giving  Justices'  Courts  jurisdic- 
tion in  cases  of  forcible  entry  and  detainer.  So,  unless  that  amendment 
is  adopted,  California  will  stand  alone  In  giving  such  jurisdiction.  Now, 
I  don  t  know  how  it  may  be  in  Los  Angeles,  that  the  gentleman  speaks 
about,  but  in  the  County  of  Alameda  there  is  no  demand  for  any  such 
change— at  least  I  never  heard  of  it.  We  have  some  considerable  towns 
there,  forty  or  fifty  miles  from  the  county  seat.  I  believe  it  is  more 
economical  to  try  these  cases  in  the  Superior  Court  than  in  the  Justice's 
Court.  The  whole  costs  for  an  ordinary  suit  would  be,  perhaps,  fifteen 
dollars.    In  the  Justice's  Court  it  would  be  as  great. 

Mr.  HILBORN.  Suppose  the  county  seat  should  be  changed  from 
Oakland  to  San  Leandro,  would  you  then  be  in  favor  of  the  change  or 
not? 

Mr.  McCALLUM.  I  trust  I  am  in  favor  of  some  higher  considera- 
tion than  my  own  personal  consideration.  It  appears  to  me  that  these 
considerations  should  have  some  weight.  As  far  as  any  public  expres- 
sion is  concerned,  there  is  no  demand  for  the  change.  If  we  do  make 
that  a  constitutional  provision,  we  will  stand  alone  in  this  respect.  I 
would  be  willing  to  support  an  amendment  which  would  give  Justices'' 
Courts  jurisdiction  in  uncontested  cases.  But  so  many  objections  can  be 
raised  to  it,  that  I  do  not  feel  like  formulating  such  an  amendment 
myself. 

BXMABKS  or  MB.  BRT1I0LD8. 

Mb.  REYNOLDS.  Mr.  Chairman:  Without  havinj;  considered  this 
section  as  carefully  as  I  would,  I  feel  impelled  to  sustain  the  section  as 
It  stands,  in  the  face  of  all  the  pending  amendments.  J  recognize  the 
full  force  of  the  arguments  of  the  genUeman  from  Sacramento,  and  in 
answer  to  them  I  desire  to  say,  in  behalf  of  the  people  of  San  Francisco, 
that  there  is  a  large  class  of  cases  of  forcible  entry  and  detainer,  in 
which  justice  demands  a  speedy  and  cheap  remedy.  I  refer  to  that  class 
of  trifling,  worthless  tenants — and  in  that  city  there  is  a  great  many  of 
them — wlio  go  about  imposing  upon  landlorcfs,  who  get  into  a  house  or 
nxm,  pay  the  first  month's  rent,  aud  stay  as  long  as  they  can  without 
paying  any  more,  until  the  landlord  can  stand  it  no  more,  and  he  is 
compelled  to  briug  an  action  of  forcible  entry  and  detainer.  What  is  the 
result?  He  has  to  bring  that  action  in  the  County  Court.  The  Clerk's 
fees  come  to  eleven  dollars  and  fifty  cents;  judgment,  four  dollars  and 
fifty  cents,  making  fifteen  dollars.  The  judgment  is  good  for  nothing, 
beotusethe  tenant  has  nothing.  It  costs  him  that  at  tlie  very  lowest  to 
get  possession  of  hit  premises,  to  say  nothing  of  attorney  fees.  The 
result  is,  altogether,  that  it  costs  him  from  thirty-five  to  forty  dollars  to 
get  the  tenant  out  of  his  house,  where  the  rent  does  not  amount  actually 
to  more  than  ten  or  fifteen  dollars  a  month.  There  is  a  large  class  of 
that  kind  of  cases,  which  demand  a  speedy  and  cheap  mode  of  trial.  It 
does  not  involve  the  title  to  real  estate.  It  is  only  the  getting  possession 
of  his  own  property.  I  believe  under  this  section  there  is  an  appeal  to 
the  Superior  Court,  but  nineteen  twentieths  of  these  cases  will  end  right 
there  in  the  Justice's  Court.  But  if  there  is  a  case  that  ought  to  be 
appealed,  let  it  go  to  the  Superior  Court,  and  that  will  dispose  of  it. 
Perhaps  not  one  in  a  thonsana  will  ever  reach  the  Supreme  Court.  I 
believe  this  section  ought  to  stand  as  it  is.  It  will  afford  a  remedy  that 
I  know  is  needed  in  San  Francisco.  I  believe  every  city  needs  it,  and 
that  it  will  work  no  hardship,  because  if  there  is  a  case  of  importance, 
it  will  be  brought  in  the  Superior  Court  at  once.     • 

Mb.  HERRINGTON.  Neariy  all  the  Justices  of  the  Peace  are  law- 
yers, are  they  not? 

Mb.  REYNOLDS.    Yes,  sir. 

Mb.  HERRINGTON.    That  is  not  so  in  the  country,  is  it? 

Mb.  REYNOLDS.  I  don't  see  the  relevancy  with  the  question  at  issue. 
We  simply  propose  to  give  them  jurisdiction.  Whether  they  are  lawyers 
or  not,  I  cannot  see  what  difference  it  makes;  one  man  can  decide  these 
cases  as  well  as  another;  all  it  needs  Is  a  little  common  sense.  If  any 
man  supposes  that  there  is  any  intricate  question  of  law  involved,  he 
has  the  privilege  of  going  to  the  Superior  Court  with  it,  and  trying 
it  there.  I  think  the  section  ought  to  stand ;  it  will  afford  a  remedy  in 
that  class  of  cases  where  sumptuary  proceedings  are  required.  If  it  is 
not  adopted  it  will  work  a  hardship  to  a  large  class  of  people. 

TBI  FRXVIODS  QUBSTIOK. 

Mr.  WINANS.    I  move  the  previous  question. 

Seconded  by  Messrs.  Stedman,  Brown,  Moreland,  and  West 

Tbi  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
pot? 

Carried. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  San  Joaquin,  Judge  Teny. 

Division  was  called  for,  and  the  amendment  was  lost  by  a  vote  of  31 
ayes  to  S9  noes. 

Thr  chairman.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Stanislaus,  Mr.  Heiskell. 

Lost. 

Mr.  WILSON,  of  First  District  I  send  up  an  amendment,  or  addi- 
tional proviso. 

The  secretary  read: 

"  Provided  further,  that  no  appeal  shall  be  taken  from  any  judgment 
in  a  Justice's  Court,  in  a  case  of  forcible  entry  and  detainer,  except  to 
the  Superior  Court  of  the  same  county,  or  city  and  county,  and  the 
judgment  of  the  Superior  Court  thereon  shall  be  final." 
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BEKARKS   OF   MB.   IDOKRTOH. 

Mr.  EDGERTON.  I  would  ask  the  Chairman  of  the  committee  if  that 
might  not  involve  an  inconsistency  and  absurdity  in  this  class  of  cases? 
A  party  brings  an  action  in  the  Superior  Court  in  the  first  instance, 
under  a  lease,  where  the  rental  value  is  twenty  dollars  a  raontli. 
Another  party  brings  an  action  in  the  Justice's  Court,  where  the  rental 
value  is  twenty  dollars  a  mouth,  and  an  appeal  is  taken  to  the  Superior 
Court.  Now,  sir,  precisely  the  same  amounts  are  involved  in  both 
cases.  The  cases  are  of  the  same  magnitude,  and  precisely  the  same 
questions  are  involved.  The  Judge  of  the  Superior  CSiurt  renders  judg- 
ment, in  both  cases,  precisely  alike,  aud  yet,  the  person  who  comes  up 
from  the  Justice's  Court  is  deprived  of  the  right  of  appeal,  while  the 
party  who  brought  bis  action  in  the  Superior  Court  can  appeal. 

REKARKS  or  HR.  wn.aoH. 
Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  do  not  see  any 
serious  difficulty  in  the  proposition  presented  by  my  friend  from  Sacra- 
mento, and  I  can  call  to  his  mind  a  nundred  instances  in  which  similar 
questions  might  arise.  A  man  might  bring  an  action  on  a  promissory 
note  in  a  Justice's  Court,  under  three  hundred  dollars;  another  might 
bring  an  action  in  the  Superior  Court  for  three  hundred  and  one  dollars, 
and  the  same  questions  might  arise  in  each  case.  One  would  have  an 
appeal  to  the  Supreme  Court  and  the  other  would  not,although  precisely 
the  same  questions  are  involved — the  only  difference  being  one  dollar. 
There  is  the  dividing  line  between  the  general  jurisiliction  of  the  Supe- 
rior Court  and  the  general  jurisdiction  of  the  Justice's  Court.  The 
proposition  that  such  things  mar  happen  is  no  objection  to  the  system  at 
all.  Mo  lawyer  will  say  so.  My  learned  friend  will  answer  himself, 
and  I  hope  he  will  have  the  candor  to  say  that  there  is  nothing  in  the 
question  ne  propounds. 

BKMARIS  or  MB.  rRIIMAH. 

Mr.  freeman.  Mr.  Chairman:  I  hope  the  amendment  will  not 
be  adopted.  It  is  one  of  the  most  dangerous  character.  It  involves  the 
possession  of  real  property,  and  no  appeal  allowed  to  the  Supreme  Court. 
Under  this  section  we  limit  the  jurisUiclion  to  the  simple  rental  value  of 
the  property.  Now,  there  are  many  properties,  not  having  a  rental 
value  exceeding  twenty-five  dollars  a  month,  that  are  worth  lour  or  five 
thousand  dollars,  and  to  turn  persons  out  of  the  possession  of  property 
of  that  kind,  without  any  right  of  appeal  to  the  Supreme  Court,  is  an 
exception  that  should  not  be  established. 

RIMARKS  or  MR.  BCBBLL. 

Mr.  SCHRLL.  Mr.  Chairman:  As  far  as  I  am  concerned,  I  hope  the 
amendment  will  be  voted  down, and  for  this  reason :  I  do  not  think  the 
Superior  Court  ought  to  be  a  Court  of  last  resort.  If  there  is  to  be  an 
appeal  at  all,  in  this  class  of  cases,  i(  ought  to  be  to  the  Supreme  Court. 
Now,  under  this  section  suit  may  be  brought  in  the  Justice's  Court 
involving  one  thousand  dollars  rent.  I  understand  it  to  say  where  the 
rental  value  does  not  exceed  twenty-five  dollars  a  month ;  but  it  doesn't 
say  anything  about  where  one  month's  rent  has  accrued,  or  six  months' 
rent,  or  a  year's  rent,  or  three  years'  rent.  The  party  may  have  taken  a 
lease  for  four  years,  and  at  the  end  of  the  four  years  be  might  not  sur- 
render the  premises.  In  such  a  case  as  that,  which  involves  a  large 
amount  of  money,  it  may  be  brought  in  the  Justice's  Court,  and  under 
this  proposed  amendment  there  would  be  no  appeal  to  the  Supreme 
Court.  I  say  he  should  not  be  prohibited  from  appealing  to  the  Supreme 
Court,  and  the  Superior  Court  should  not  be  constituted  a  Court  of  last 
resort. 

Mr.  HILBORN.  X)oesn'l  the  gentleman  know  that  the  limitof  dam- 
ages is  two  hundred  dollarsT 

Mr.  SCHKLL.  a  party  can  sue  for  two  hundred  dollars  when  it 
involves  but  the  one  question  of  the  fact  of  possession. 

Mr.  EDGERTON.  We  have  lived  under  the  present  system  for  thirty 
years,  the  same  system  which  prevails,  I  believe,  in  every  State  in  the 
Union.  It  is  proposed  here  to  limit  to  cases  where  the  relital  value  is 
twenty-five  dollars,  and  this  sum  may  accumulate  to  six  hundred  dol- 
lars, and  yet  it  must  end  in  the  Superior  Court.  I  don't  see  that  the 
Chairman  of  the  committee  has  helped  us  out  of  the  difficulty.  I  think 
it  involves  the  inconsistency  which  I  mentioned  in  the  first  place.  A 
man  may  allow  the  rent  to  fall  behind,  even  at  twenty-five  dollars  a 
mouth,  until  it  reaches  six  hundred  dollars  or  one  thousand  dollars  a 
month.  It  seems  to  me  that  a  suit  which  may  involve  that  amount 
should  be  subject  to  review  by  the  Court  of  last  resort. 

RRMARKS  or  MB.   TBBBT. 

Mr.  terry.  Mr.  Chairman  :  This  gives  the  plaintiff  the  absolute 
right  to  deprive  the  defendant  of  the  right  of  appeal  to  the  Supreme 
Court,  if  the  case  is  decided  against  him.  By  bringing  the  action  before 
a  Justice  of  the  Peace,  the  defendant  is  deprived  of  the  right  of  appeal 
to  the  Supreme  CourL  If  this  amendment  should  prevail  there  ougiit 
to  be  a  further  amendment  to  enable  the  person  to  transfer  the  case  to 
the  Superior  Court,  by  giving  a  bond  for  costs.  The  only  reason  I  have 
heard  advanced  for  this  amendment  is  that  there  are  a  large  number  of 
defendants  who  ore  without  money,  and  that  no  judgment  could  be 
collected;  and  even  the  costs  the  plaintifi' would  be  compelled  to  advance 
in  nine  cases  out  of  ten.  That  may  be  true,  but  there  are  cases  which 
involve  very  considerable  interests,  which  would  be  within  the  juris- 
diction of  Justices  of  the  Peace.  It  might  include  the  possession  of  one 
hundred  and  sixty  acres  of  land  worth  twenty  dollars  an  acre,  and  it 
might  involve  a  lease  upon  it  which  has  twenty  years  to  run.  I  can 
see  no  reason  why  the  parties  should  not  be  allowed  to  appeal.  I  can 
see  no  good  to  be  accomplished  by  this  amendment.  Under  the  system 
which  prevailed  before  eighteen  hundred  and  sixty-four  in  this  State, 
these  cases  were  commenced  in  the  Justice's  Court,  and  could  be 
appealed  to  the  County  Court,  and  from  there  to  the  Supreme  Court.     I 


can  see  no  reason  why  the  defendant,  if  he  is  able  to .  give  bonds  to 
secure  the  plaintiff,  should  not  have  the  right  to  go  to  the  Supreme 
Court  and  have  the  case  reviewed.  I>  think  the  amendment  ought  to 
be  voted  down.  That  is,  unless  it  shall  be  so  amended  as  to  allow  bither 
appeal  to  the  Supreme  Court. 

RIMARES  or  MR.  SBArTRB. 

Mr.  SHAFTER.  Mr.  Chairman:  I  do  not  think  this  amendment  a 
judicious  one.  This  is  a  matter  that  may  safely  be  left  open  to  the 
Legislature.  Whether  the  Court  finds  heavy  damages  or  light  damages, 
is  of  no  consequence.  That  is  merely  accessory,  and  does  not  make  an^ 
difference.  It  is  the  right  of  possession.  What  is  the  use  of  making  this 
distinction?  One  party  should  have  the  right  of  appeal  as  much  as 
another.  An  action  brought  for  two  hundred  and  ninety-nine  dollars 
damages  would  be  brought  before  a  Justice  of  the  Peace,  and  an  action 
for  three  hundred  and  one  dollars  would  be  brought  before  the  Superior 
Court.  The  right  of  possession,  where  the  damage  is  laid  at  two  hundred 
and  ninety-nine  dollars,  may  be  worth  twenty  thousand  dollars,  and  in 
the  other  case  the  right  of  possession  may  not  be  worth  t«n  dollars  One 
case  is  appealable  and  the  other  is  not.  There  is  no  difficulty  about 
allowing  a  party  the  right  of  appeal.  What  inconvenience  is  there.  I 
cannot  see  any  whatever.  I  am  m  favor  of  allowing  the  Justices'  Courts 
to  have  jurisaiction  in  these  cases.  As  the  gentleman  from  San  Fran- 
cisco said :  there  are  a  great  many  people  who  go  into  houses  or  rooms 
intending  to  pay  no  rent  They  will  stay  there  until  they  are  put  out, 
and  then  go  somewhere  else.  There  ought  to  be  some  quick  process  to 
dispose  of  that  class  of  cases;  but  I  can  see  no  reason  why  ike  right  of 
appeal  should  be  taken  away.  I  would  allow  appeal  in  all  cases  to  the 
Supreme  Court.  There  is  not  a  particle  of  inconvenience.  I  hope  we 
shall  vote  the  amendment  down. 

REMARKS  or  MB.  BCBELL. 

Mb.  SCHELL.  Mr.  Chairman :  When  I  stated  awhile  ago  that  even 
at  that  amount  of  monthly  rental  it  might  involve  six  hundred  dollars, 
the  gentleman  referred  me  to  section  six,  U>  convince  me  that  my  position 
was  wrong,  and  when  I  first  glanced  at  it  I  thought  perhaps  I  might  be 
wrong.  But  upon  further  ctmsideration  and  refiection  I  am  satisfied  my 
position  was  correct,  and  I  am  satisfied  that  it  will  be  so  construed.  It 
will  be  construed  with  reference  to  the  statutes  upon  that  subject.  I 
believe  that  is  one  rule  of  construing  constitutional  provisions.  And 
I  say  under  our  statutes  the  rental  of  twenty-five  dollars  per  month  will 
be  contradistinguished  from  the  question  of  damages.  I  will  refer  you 
to  the  Code  of  Civil  Procedure,  section  one  thousand  one  hundred  and 
seventy-four.  There  there  is  a  plain  distinction  made  between  damages 
aud  the  rental  value.  So  I  claim  that -a  man  under  this  provision  may 
sue  for  damages  of  two  hundred  dollars  and  an  accrued  rental  of  six 
hundred  dollars,  which  would  make  eight  hundred  dollars  altogether. 
I  think  my  position  is  correct. 

BEMABKS  or  MB.   BBEBaTECHIB. 

Mr.'BEERSTECHER.  Mr.  Chairman:  I  hope  the  amendment  of 
the  gentleman  from  San  Francisco  will  not  prevail.  ■  I  don't  believe  it  is 
any  Hardship  to  grant  the  right  of  appeal  from  the  Justices'  Courts  to 
the  Superior,  and  from  the  Superior  Court  to  the  Supreme  Court.    The 

Practice  in  the  Slate  of  Michigan  for  thirty  years  has  been  to  allow 
ustices  of  the  Peace  jurisdiction  in  these  cases,  in  any  amount,  in  those 
townships  where  no  Court  Commissioners  reside.  But  in  the  township 
where  the  Circuit  Court  Commissioner  resides  the  action  must  be  biough'l 
before  the  Commissioner.  And  where  the  matter  is  tried  before  the 
Commissioner  the  appeal  lies  direct  to  the  Supreme  Court,  without  any 
intervention  of  the  Superior  Court.  In  the  other  case  it  is  brought  before 
the  Justice  of  the  Peace,  without  limit,  both  as  to  the  amount  of  the 
rental  and  the  property  involved.  The  appeal  lies  from  the  decision  of 
the  Justice  of  the  Peace  to  the  Circuit  Court,  and  from  the  Circuit  Court 
to  the  Supreme  Court.  I  think  that  there  should  always  be  given  the 
right  of  appeal,  the  appellaBt,  of  course,  being  required  to  give  bonds 
for  costs.  The  object  of^  couferring  this  jurisdiction  upon  Justices  of  the 
Peace  is  to  allow  them  to  try  cases  where  there  are  really  no  meritorious 
questions  to  be  passed  upon.  But  where  there  is  merit  in  the  case,  the 
right  of  appeal  should  be  conferred  ou  both  sides,  provided  sufficient 
bond  is  given  to  cover  the  rental  value  and  the  costs.  The  rights  of  both 
parties  are  thus  secured,  and  the  right  of  appeal  can  do  no  harm. 

BEMABKS  or  MR.  WILSOH. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman:  This  committee 
has  adopted  section  eleven  as  it  now  is,  by  which  it  is  said  that  in  a  cer- 
tain clajss  of  cases,  of  small  amounts,  the  Justices  of  the  Peace  shall 
have  jurisdiction.  Now,  the  proposition  which  I  present  is,  i^hether, 
in  that  class  of  cases,  one  appeal  only  shall  be  allowed,  or  two  appeals? 

Mr.  EDGERTON.  I  would  like  to  ask  yon  a  question.  A  person 
can  commence  in  the  Superior  Court,  and  from  there  can  appeal  to  the 
Supreme  Court.  If  he  commences  in  the  Justice's  Court  it  can  be 
appealed  to  the  Superior  Court,  and  there  he  has  got  to  stop. 

Mb.  WILSON.    Is  that  all  you  have  to  say  ? 

Mb.  EDGERTON.    That  is  all  I  have  to  say. 

Mb.  WILSON.  You  haven't  said  much.  [Laughter.]  Now,  to  pro- 
ceed. My  learned  friend  interrupted  me  to  ask  me  what  I  thought  of 
what  he  thought.  We  have  adopted  a  section  permitting  these  small 
cases  to  be  tried  in  the  Justice's  Court,  limiting  it  to  small  cases  for  the 
convenience  of  (>ersons.  The  question  before  the  committee  then  is:  in 
what  class  of  cases  should  the  parties  be  limited  to  one  appeal,  and  in 
what  cases  should  they  have  two  appeals?  Two  trials,  it  seems  to  me, 
ought  to  be  sufficient.  That  is  the  proposition  now  before  the  commit- 
tee. Shall  we  limit  parties  in  that  class  of  cases  to  one  appeal,  or  shall 
they  have  three  trials?  Don't  forget  what  these  cases  are.  Gentlemen 
say  they  involve  the  title  to  real  properly.    That  is  not  true.    In  uo 
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case  do  the^  involve  title  to  real  property.  They  are  only  intended  to 
apply  in  this  amall  class  or  cases.  The  proceedings  are  never  intended  to 
try  the  question  or  title.  The  owner  or  a  piece  of  land  cannot  enter  into 
possession  of  it  after  he  has  leased  it,  even  if  the  tenant  does  not  keep 
nis  agreement, except  by  such  proceedings  as  these.  He  should  have  a 
quicli  and  speedy  reme<)y,  and  the  same  remedy  will  guard  the  tenant 
against  wrong  if  he  is  forcibly  ousted  from  the  possession  of  the  prop- 
erty. The  trial  of  title  to  land  is  expressly  excluded.  They  are  intended 
to  apply  to  cases  of  taking  possession  of  property  by  force  in  case  the 
tenants  improperly  or  unlawfully  attempt  to  hold  over.  In  a  case  of 
that  kind,  where  the  damage  is  small,  and  the  property  of  little  value, 
the  case  is  brought  before  a  Justice  of  the  Peace,  and  the  defendant  has 
judgment  rendered  against  him,  and  he  appeals  the  case  to  the  Superior 
Court,  and  there  he  is  in  a  Court  of  general  jurisdiction.  He  is  in  a 
Court  of  record,  which  is  presided  over  by  a  learned  Judge,  because 
under  our  new  system  we  expect  to  have  good  Judges,  learned  in  the 
law,  to  occupy  these  positions.  * 

Now,  aAer  having  bad  a  trial  before  a  Justice  of  the  Peace,  after  having 
learned  what  the  evidence  is  and  what  the  points  of  law  are,  he  comes 
before  the  learned  Judge  and  has  the  case  reviewed.  Now  why,  in  that 
dassof  eases,  should  an  appeal  be  had  to  the  Supreme  Court?  I  say,  there 
is  no  reason  for  it.  It  encourages  litigation  to  an  improper  extent.  I  say, 
it  is  a  discrimination  against  the  man  of  small  means,  in  favorof  theman 
of  larger  means,  who  is  able  to  carry  on  the  liti^tion  from  Court  to 
Court.  There  is  no  danger  in  leaving  that  jurisdiction  with  the  Superior 
Court,  because  these  Courts  are  supposed  to  be  presided  over  by  Judges 
of  suiScient  capacity  to  determine  any  question.  Now,  we  don't  pre- 
tend to  takeaway  the  final  jurisdiction  from  the  Superior  Courts  in  that 
great  class  of  cases.  .There  is  all  that  large  class  of  misdemeanors 
which  may  be  prosecuted  in  the  Superior  Courts,  which  are  not  app^il- 
able  to  the  Supreme  Court  at  all.  Why,  take  the  cases  of  libel,  which 
are  cases  not  amounting  to  felony,  and  we  all  know  that  the  judgment 
of  the  County  Court  is  final;  there  is  no  appeal.  And  yet,  in  a  case  of 
libel  the  defendant  is  liable  to  a  very  heavy  fine — I  don't  remember 
how  much,  five  thousand  dollars,  I  think — anil  is  also  liable  to  imprison- 
ment. Yet  the  judgments  of  the  County  Courts  in  that  class  of  cases 
have  always  been  final ;  and  yet  gentlemen  want  to  give  three  trials 
in  this  small  class  of  cases,  and  are  afraid  great  wrong  will  be  done  if 
we  do  not  accede  to  it.  I  say,  when  cases  of  this  kind  are  tried  twice, 
the  last  trial  ought  to  be  final  and  conclusive. 

Mr.  McCALLUM.  You  heard  the  point  made  by  Mr.  Schell,  in 
relation  to  accumulated  rent. 

Mb.  WILSON.  There  is  nothing  in  the  point  made  by  Mr.  Schell.  The 
statute  has  nothing  to  do  with  it,  for  the  statute  may  be  altered  or 
repealed.  The  whole  amonnt  of  damages  claimed  must  not  exceed  two 
hundred  dollars  in  order  to  give  the  Justice's  Court  jurisdiction.  If  it 
does  exceed  that  sum,  then  the  Court  has  no  jurisdiction.    Now,  the 

auestion  here  to  be  decided  is,  having  given  the  Justices'  Courts  juris- 
iction  in  this  class  of  cases,  shall  the  Justices  have  more  than  one 
appeal?  I  say,  there  is  no  sense  in  it;  the  ends  of  justice  do  not 
demand  it. 

Mb.  hale.  Mr.  Chairman :  I  hope  the  amendment  will  not  pre- 
vail.   I  had  not  intended  to  say  anything  in  regard  to  this  matter 

Mb.  terry.  If  the  gentleman  will  allow  me,  I  wish  to  offer  an 
amendment  to  the  amendment. 

Tbb  secretary  read : 

"Strike  out  the  words,  'and  the  judgment  of  the  Superior  Court  shall 
be  final,'  and  insert,  'An  appeal  may  bs  taken  from  the  judgment  of  the 
Superior  Court,  as  in  other  cases.' " 

BBHABXS   OF   UB.    HALX. 

Mb.  hale.  Mr.  Chairman :  I  hope  the  amendment  to  the  amend- 
ment will  prevail.  I  voted  for  the  amendment  offered  by  Judge  Terry, 
to  strike  out  this  clause  giving  concurrent  jurisdiction  to  the  Justices' 
Courts  and  Superior  Courts  in  those  cases,  but  the  committee  has  decided 
to  retain  the  section  as  it  was  reported  by  the  committee.  Now,  when 
a  case  of  this  kind  is  brought  to  the  Superior  Court  and  there  passed  to 
judgment,  there  is  no  reason  that  can  be  given  why  an  appeal  should 
not  lie  to  the  Supreme  Court.  These  cases  should  be  appealable  the 
same  as  other  cases.  They  may  be  oftentimes  bf  very  great  importance. 
The  truth  is,  we  made  a  mistake  when  we  conferred  this  concurrent 
jurisdiction ;  but  the  committee  have  seen  fit  to  adopt  it,  and  it  now 
behooves  us  to  guard  it  the  best  we  can.  I  am  of  the  opinion  that  these 
cases  may,  in  many  instances,  involve  the  right  and  title  to  real  prop- 
erty. Every  lawyer  knows  how  cases  brought  under  the  statutes  may 
involve  the  title  to  real  property.  There  is  no  question  about  it ;  and  on 
top  of  that  we  are  asked  to  deny  the  right  of  appeal.  I  hope  this 
amendment  to  the  amendment  will  prevail. 

THB  rBKVIOCg  QUISTION. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  move  the  previous 
question. 

Seconded  by  Messrs.  Stedman,  West,  Evey,  and  Brown. 

Thb  CHAIRMAN.  The  question  is :  Shall  the  main  question  be  now 
put? 

Carried. 

Tub  CHAIRMAN.  The  first  question  is  on  the  amendment  to  the 
amendment  offered  by  the  gentleman  from  San  Joaquin,  Judge  Terry. 

Division  was  called  for,  and  the  amendment  to  the  amendment  was 
adopted  by  a  vote  of  ib  ayes  to  25  noes. 

TsB  CHAIRMAN.    The  question  is  on  the  amendment  as  amendedc 

Lost. 

Mb.  McCALLUM.  Mr.  Chairman :  I  wish  to  offer  an  amendment  to 
be  added  at  the  end  of  the  section. 

Thb  SECRETARY  read : 

"  Bnt  in  such  case  the  Superior  Court  shall  have  also  appellate  juris- 


diction, and  this  shall  not  impair  the  appellate  jurisdiction  of  the 
Supreme  Court." 

Mb.  McCALLUM.  That  expresses  the  idea  of  the  majority  of  the 
committee,  and  gives  the  ri^ht  of  appeal  to  the  Superior  Court,  and  pro  • 
vides  that  it  shall  not  impair  the  right  of  appeal  to  the  Supreme  Court.   . 

Thb  CHAIRMAN.    Tne  question  is  on  tne  amendment. 

Division  being  called,  the  amendment  was  lost,  by  a  vote  of  45  ayes  to 
46  noes. 

Mb.  FREEMAN.    Mr.  Chairman:  I  offer  an  amendment. 

Thb  SECRETARY  read : 

"Add,  after  the  word  'dollars,'  in  line  ten,  'and  in  cases  to  enforce 
anil  foreclose  liens  on  personal  property,  when  neither  the  amount  of 
the  lien  nor  the  value  of  the  property  amounts  to  three  hundred  dol- 
lars." 

Mb.  FREEMAN.  Mr.  Chairman :  This  is  a  provision  whjch  is  very 
much  needed.  Statutes  have  been  passed  imposing  liabilities  for  stock 
found  trespassing  upon  the  lands  of  others,  and  in  those  cases  the  jurisdic- 
tion was  changed  and  given  to  the  Justices'  Courts.  The  Supreme  Court 
decided  that  these  coses  were  really  to  enforce  a  lien,  and  are  therefore 
equitable  in  their  nature,  and  must  be  commenced  in  the  District 
Court.  This  amendment  is  to  authorize  Justices'  Courts  to  take  juris- 
diction in  that  class  of  cases,  because  the  costs  and  expenses  attending 
a  suit  in  the  District  Court  are  so  great  as  to  be  more,  a  great  deal,  than 
the  value  of  the  damage. 

BBHABIS  OF  KB.  BBOWH. 

Mb,  BROWN.  Mr.  Chairman :  This  matter  is  of  some  consequence 
to  one  of  the  great  interests  of  this  State — the  fanning  interest.  Now, 
in  the  southern  portion  of  the  State,  they  have  attempted  to  take  up 
stock  that  was  trespassing  upon  their  grain  and  upon  their  farms,  and 
they  were  unable  to  do  so,  because  the  cases  could  not  be  tried  before 
a  Justice  of  the  Peace,  it  being  decided  that  they  should  come  before  a 
Court  of  equity.  I  am  under  the  impression  that  this  amendment  cov- 
ers that  ground.  This  is  a  matter  of  no  small  magnitude,  and  we  do 
not  want  to  take  any  chances.  There  were  laws  passed  intending  to 
carry  out  this  same  purpose,  but  they  failed  of  their  object.  I  hope 
there  will  be  tome  provision  that  will  cover  the  ground,  and  I  think 
this  will. 

BBHABKS  OF  HB.  SMITH. 

Mb.  SMITH,  of  Fourth  District. .  Mr.  Chairman ;  I  had  an  amend- 
ment formulated  intended  to  cover  the  same  point  covered  by  the 
amendment  of  the  gentleman  from  Sacramento,  Mr.  Freeman.  The 
trespass  Act  which  the  gentleman  speaks  of  has  had  considerable  noto- 
riety in  our  county,  and  has  been  inoperative,  because  the  Supreme 
Court  decided  that  these  cases  were  cases  in  the  nature  of  equity,  and, 
therefore.  Justices  of  the  Peace  could  not  have  jurisdiction  in  cases  of 
this  kind,  and  the  Act  was,  therefore,  rendered  ineffective.  There  is  no 
reason  why  cases  involving  three  hundred  dollars,  even  if  they  do  par- 
take of  the  nature  of  equity  cases,  should  not  be  tried  in  the  Justices' 
Courts.  I  will  read  the  amendment  which  I  have  drawn :  "  Add  to  sec- 
tion eleven :  '  Provided,  that  Justices  of  the  Peace  shall  have  jurisdic- 
tion in  such  cases  in  equity  as  the  Legislature  may  prescribe,  in  which 
the  judgment,  exclusive  of  interest,  amounts  to  less  than  three  hundred 
dollars.'"     I  will  offer  this  amendment,  because  I  think  it  is  clear. 

Mb.  ROLFE.  Mr.  Chairman:  I  am  opposed  to  converting  Justices' 
Courts  into  Courts  of  equity.  I  am  opposed  to  giving  them  equity 
jurisdiction  in  any  manner  whatever.  I  think  the  Supreme  Court  laid 
down  a  good  principle  when  it  decided  that  the  Justices'  Courts  had  no 
jurisdiction  in  that  class  of  cases.  If  a  man's  field  is  overrun  with 
another's  stock  he  has  bis  remedy.  The  Courts  at  present  give  him  bis 
remedy,  and  there  is  no  need  of  any  such  provision  as  this. 

BBSCABIB  OF  UB.  HOWABD. 

Mb.  HOWARD,  of  Ijos  Angeles.  Mr.  Chairman:  I  hope  the  amend- 
ment of  the  gentleman  from  Kern  will  prevail.  If  a  Justice  of  the 
Peace  has  sense  enough  to  try  a  question  of  law  involving  three  hundred 
dollars  he  has  sense  enough  to  tr^  a  question  of  fact.  Now,  sir,  this 
declaration  in  the  present  Constitution,  and  the  decision  of  the  Supreme 
Court,  have  operated  to  the  serious  injury  of  litigants  in  this  State.  For 
instance,  in  the  foreclosure  of  liens  upon  real  ^tate,  where  the  tax  did 
not  amount  to  more  than  sixteen  dollars,  it  was  held  that  the  Justices' 
Court  had  no  jurisdiction,  and  the  government  was,  therefore,  driven 
into  a  Court  of  equity.  Now,  if  a  man  has  a  note  against  a  party  for 
less  than  three  hundred  dollars,  he  can  sue  in  the  Justices'  Court.  If  it 
is  secured  by  mortgage  you  go  to  the  District  Court,  where  the  equity 
power  is  loaged.  Now,  I  cannot  see  an;^  sense  in  any  such  distinction 
as  that,  and  it  is  a  manifest  injury  to  litigants.  Therefore,  I  hope  the 
amendment  will  prevail. 

BEUABKS  OF  HB.  IDOEBTOK. 

Mb.  EDOERTON.  Mr.  Chairman :  I  hope  the  amendment  will  not 
prevail,  and,  sir,  I  don't  see  any  analogy  at  all  between  the  litigation  of 
rights  of  this  character,  and  the  collection  of  a  promissory  note.  As  I 
understand  it,  this  allows  an  action  to  be  brought  to  foreclose  a  mort- 
gage, and  that  leads  to  the  determination  of  a  great  many  intricate 
questions  in  equity,  and  may  involve  a  mortgage  securing  a  debt  of 
twenty  thousand  dollars.  I  do  not  think  my  friend  from  Los  Angeles 
would  want  to  go  before  an  ignorant  Justice  of  the  Peace  with  any  such 
litigation. 

BBMABKB  of   MB.   WATBBS. 

Mb.  WATERS.  Mr.  Chairman :  I  admit  that  there  are  certain  por- 
tions of  the  amendment  offered  by  the  gentleman  from  Kern  which  do 
not  apply  to  the  original  amendment.  The  amendment  of  the  gentle- 
man from  Sacramento  only  allows  Justices'  Courts  to  have  jurisdiction 
upon  personal  property,  and  that  will  cover  the  case  of  cattle,  when  there 
is  a  lien  upon  cattle.    It  i*  a  very  important  matter,  but  I  don't  think' 
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th&t  in  order  to  reach  it,  it  is  necessary  to  give  Justices  of  the  Peace  gen- 
eral equity  jurisdiction.  Let  it  be  limited  to  personal  pmpert;,  as  the 
amendment  of  Mr.  Freeman  calls  for.  That  reaches  the  whole  eril,  and 
you  need  not  give  Justices  of  the  Peace  entire  jurisdiction  in  order  to 
reach  that  evil.  I  cannot  see  any  harm  in  the  amendment.  If  ^ou 
only  give  them  the  right  to  foreclose  liens  upon  personal  property,  it  is 
no  very  serious  thing. 

Mb.  smith,  of  Fourth  District  Mr.  Chairman :  I  withdraw  my 
amendment  in  order  to  save  a  point. 

Thi  chairman.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Sacramento. 

Adopted. 

Mr.  mills.    I  offer  an  amendment. 

Tbk  secretary  read : 

"Strike  out  of  lines  one  and  two  the  following  words:  'There  shall  be 
one  Justice  of  the  Peace  elected  for  each  township  in  the  State,'  and 
insert  in  line  three,  after  the  word  '  each,'  the  word  '  township.' " 

■■HARKS  OF  HK.  MILLS.  * 

Mr.  mills.  Mr.  Chairman:  The  object  of  this  amendment  is  for 
the  purpose  of  allowing  the  Legislature  to  determine  the  number  of  Jus- 
tices of  the  Peace  that  may  be  elected  in  each  county.  I  can  see  no 
reason  why  we  should  not  allow  the  Xiegislature  to  determine  the  num- 
ber of  Justices  of  the  Peace  necessary.  Many  of  the  townships  are  very 
large.  There  are  several  villages  in  my  county  perhaps  twenty-five 
miles  apart.  It  is  utterly  impossible  for  one  Justice  of  the  Peace  U)  dis- 
charge the  duties  of  that  county,  if  he  is  located  in  either  end  of  the 
county.  If  a  warrant  was  desired  to  arrest  some  person  at  one  end  of  the 
county,  you  would  have  to  go  to  Martinez  to  get  it,  and  I  presume  it  is 
so  with  many  other  counties  in  the  State.  It  is  utterly  impossible  to 
undertake  to  act  on  any  such  basis.  Sometimes  it  may  be  necessary  to 
have  three  Justices  of  the  Peace  in  a  county,  and  why  place  this  limit 
in  the  Constitution?  Wh^  not  leave  it  to  the  Legislature?  This  allows 
the  Legislature  to  determme  the  number  to  be  elected  in  the  cities  and 
towns,  and  I  don't  see  why  the  Legislature  should  not  be  allowed  to 
determine  the  number  in  the  county. 

■■MARIS  or  Ha.  riLCBCL 

Ml  FILCHER.  Mr.  Chairman:  The  amendment  offered  by  Mr. 
Mills  I  believe  covers  the  same  idea  I  have  tried  to  get  in  here.  That 
will  leave  the  Legislature  to  determine  the  number  to  be  elected  in  each 
township.  I  am  in  favor  of  such  an  amendment,  and  my  reasons  are 
simply  these :  In  the  first  place,  the  question  may  be  in  doubt  as  to 
whether  it  is  good  policy — as  to  whether  we  really  should  have  more 
than  one  Justice  in  any  of  the  townships  in  this  State — and  in  the  next 
place,  it  is  a  matter  of  still  greater  importance  as  to  whether  it  is  good 
policy  to  put  such  a  provision  in  the  Constitution.  It  is  purely  a  legis- 
lative matter,  aud  it  seems  to  me  to  attempt  to  insert  it  here  is  one  of  the 
most  serious  mistakes  we  can  make.  We  prohibit  the  Legislature  from 
passing  local  laws,  and  yet,  here  in  the  Constitution,  we  are  attempting 
to  legislate  for  every  locality  in  the  State,  without  knowing  anything 
about  the  wants  of  those  localities.  It  is  a  matter  that  has  no  business 
to  be  mentioned  in  the  Constitution,  and  ought  to  be  left  entirely  with 
the  Legislature.  It  will  bring  down  more  enemies  to  the  Constitution 
than  any  other  small  matter  I  can  conceive  of.  Men  will  readily  under- 
stand the  proposition  when  it  comee  right  home  to  them ;  and  when  a 
man  sits  down  and  reads  that  he  is  deprived  of  a  Justice  of  the  Peace, 
and  will  have  to  travel  twenty  miles  to  transact  his  busineas,  it  will  be 
sufficient  for  him  to  oppose  it.  It  is  a  question  of  ten  times  more  weight 
to  the  individual  than  great  matters  of  political  economy.  They  are 
personally  interested,  and  they  can  all  see  and  understand.  I  believe 
there  are  townships  that  can  get  along  with  one  Justice  of  the  Peace, 
but  let  the  Legislature  regulate  that  matter  as  the  exigencies  arise.  To 
say  that  there  shall  be  al»oIuteIy  one  Justice,  and  no  more,  is  certainty 
unfair.  If  one  is  not  enough  to  subserve  the  ends  of  justice,  there  ought 
not  to  be  any  constitutional  limitation  against  having  more.  There 
ought  to  be  as  many  as  the  I/egislature,  from  time  to  time,  sees  fit  to 

5ive.  There  are  large  townships  in  some  of  the  counties,  where  one 
ustice  of  the  Peace  would  be  totally  inadequate  to  do  justice.  Kow, 
sir,  I  say  the  wisest  course  would  be  to  leave  this  whole  matter  to  the 
Legislature,  where  it  belongs.  We  cannot  tell  how  many  Justices  of  the 
Peace  will  be  required.  And  if  we  could,  the  State  is  changing  all  the 
time,  and  where  one  might  be  suffioient  to-day,  two  might  be  absolutely 
necessary  in  a  few  years  from  now.  It  is  one  of  those  matters  which 
ought  to  be  leil  flexible.  There  should  be  no  iron  rule  put  in  the  Con- 
stitution, but  this  whole  matter  should  be  left  to  the  Legislature  to  regu- 
late according  to  the  necessities  of  the  various  localities  of  the  State.  I 
hope,  therefore,  that  the  amendment  will  prevail. 

■■MARKS  or  MR.  TIRRT. 

Mr.  TERRT.  Mr.  Chairman :  The  reason  which  led  the  committee 
to  make  this  change  will  suggest  itself  to  everybody,  or  at  least  to  those 
who  have  had  any  experience  in  watching  the  pro<»eding8  before  Jus- 
tices of  the  Peace.  It  Justices  were  salaried  officers,  I  would  have  no 
objections  to  having  a  dozen  in  each  township,  as  thick  as  telegraph 
poles.  But  Justices  of  the  Peace  in  this  State  depend  upon  fees  for 
their  emoluments  of  office,  and  where  there  are  two,  each  having  juris- 
diction in  the  same  class  of  cases,  and  in  the  same  territory,  they  are 
competing  against  each  other,  and  they  are  almost  absolutely  controlled 
by  attorneys  who  practice  in  their  Courts.  The  evjl  has  got  to  that 
extent  that  in  a  majority  of  eases  where  there  are  two  Justices  of  the 
Peace,  people  don't  go  through  the  form  of  a  trial  at  all.  The  suit  is 
brought  in  the  Justice's  Court  by  the  attorney  who  owns  the  Justice, 
and  the  defendant  simply  puts  in  an  answer  and  lets  the  case  go,  and 
then  takes  an  appeal  to  the  County  Court,  where  he  tries  it  before  a  sal- 
aried officer,  who  is  not  indebted  to  any  attorney.    That  will  always 


be  the  ease  where  you  have  two  Justices  with  the  same  jurisdiction- 
They  want  business  and  will  bid  to  get  it;  and  in  order  to  get  it  they 
must  decide  in  favor  of  the  plaintiiT  I  would  like  for  some  gentleman 
to  tell  me  how  many  cases  he  has  known  where  a  Justice  of  the  Peace 
decided  in  favor  of  the  defendant. 

Mr.  FILCHER.  It  is  entirely  within  the  power  of  the  Legislature  to 
accomplish  that  reform. 

Mr.  TERRY.  Why  don't  ther  act  in  the  matter?  This  has  been  an 
evil  of  long  stauding,  and  there  has  been  no  attempt  to  correct  it.  The 
only  wapr  is  to  take  away  the  temptation.  If  there  is  one  man  who  has 
sole  jurisdiction,  he  is  not  under  obligations  to  anybody  for  bringing 
him  business,  for  the  business  hal  got  to  come  to  him.  But  in  ninety- 
nine  cases  out  of  one  hundred,  under  the  present  system,  the  plaintiff' 
gets  judgment.  Now,  such  a  system  will  not  be  so  apt  to  exist  where 
yon  nave  no  competition.  It  is  provided  that  cities  shall  have  a  certain 
uumber;  but  I  hope  to  see  a  provision  that  in  cities  of  a  certain  size  no 
Justice  9f  the  Peace  shall  receive  any  fees  or  perquisites.  Let  them  be 
salaried,  and  let  the  fees  be  paid  into  the  treasury  as  the  fees  of  other 
officers  are  now  paid  in. 

Mr.  DAVIS.  We  have  townships  in  our  oounty  forty  miles  long,  and 
I  doubt  whether  one  Justice  will  be  sufficient  to  meet  the  ends  of  justice 
in  such  townships.  Besides  that,  there  is  often  a  change  of  venue,  and 
if  we  have  but  one  Justice  in  a  township  we  would  have  to  travel  one 
hundred  and  fifty  miles.  While  I  would  oppose  having  two  Justices, 
where  one  can  do  the  business,  I  think  there  are  townships  where  two 
are  absolutely  necessary.  For  that  reason  I  shall  support  the  amend- 
ment. 

BSHAaKS  or  MR.  BABRT. 

Mr.  BARRY.  Mr.  Chairman :  As  a  member  of  the  Judiciary  Com- 
mittee, I  am  very  much  inclined  to  cling  to  the  report,  more  especially 
when  I  cannot  see  that  an  amendment  will  accomplish  any  good  oc 
useful  purpose.  But,  having  thought  over  this  matter  fully,  I  am  con- 
vinced that  it  is  necessary,  in  many  instances,  to  have  two  Justices  in 
one  township.  I  could  cite  quite  a  number  of  instances  where  such  is 
the  case.  In  large  townships,  like  some  I  have  in  my  mind,  it  would 
be  a  very  great  inconvenience,  and  not  in  the  interest  of  justice,  to  have 
but  one  Justice  of  the  Peace.  It  would  be  so  in  many  counties  of  this 
State  where  towns  are  remote,  where  they  are  ten,  fifteen,  or  twenty 
miles  apart,  and  yet  form  but  one  township.  If  that  section  should  pass 
in  its  present  shape,  providing  that  there  snail  be  but  one  Justice  of  the 
Peace  in  each  township,  it  would  be  the  means  of  having  a  great  many 
vote  against  the  Constitution  who  otherwise  would  vote  for  it,  because 
they  would  feel  that  it  was  an  act  of  great  injustice.  I  hope,  sir,  that 
this  amendment  will  be  adopted,  or  else  that  we  will  adopt  the  section 
of  the  old  Constitution. 

■■marks  or  MR.  SCHKLL. 

Mk.  SCHELL.  Mr.  Chairman  f  I  hope  that  the  amendment  will  be 
adopted.  I  am  convinced  that  if  we  should  limit  the  number  of  Justices 
of  tus  Peace  to  one  for  each  township  it  would  be  unsatisfactory  to  the 
people  of  this  State.  I  will  mention  an  example  of  it  in  the  township 
where  I  live,  in  Modesto  Township.  Modesto  is  the  county  seat  of  my 
county.  It  contains  two  thousand  five  hundred  people,  and  it  is  only 
one  township.    Now,  sir,  one  Justice  would  not  be  sufficient  for  the 

fiurpose  there.  And  I  remember  another  township,  about  twenty  miles 
ang,and  it  has  two  small  towns — one  in  either  end  of  the  township.  It 
has  been  customary  there  to  elect  a  Justiceof  the  Peace  in  each  town.  It 
would  be  very  unsatisfactory  to  the  people  there  to  limit  them  to  one 
Justice  of  the  Peace  for  the  whole  township.  It  becomes  necessary,  very 
often,  when  the  Justice  of  the  Peace  is  disqualified,  to  change  the  venue 
to  another  Court  in  the  same  township.  There  may  be  very  strong 
reasons  in  many  instances  why  one  Justice  of  the  Peace  is  insufficient  to 
properly  discharge  the  business  of  a  township.  I  hope  the  amendment 
will  be  adopted. 

■■HA^KS  or  H^.  WILSOV. 

M^.  WILSON,  of  First  District  Mr.  Chairman :  The  evil  of  hav- 
ing two  rival  Justices  of  the  Peace  in  one  township,  has  come  to  be  so 
great  as  to  be  generally  recognized.  It  wu  so  great  an  evil  in  San 
Francisco  that  they  adopted  a  special  system  there,  creating  a  Justice's 
Court,  consisting  of  a  number  of  Justices,  so  that  when  a  case  is  brought 
into  the  Justice's  Court  no  man  knows  where  it  is  going  to  be  tried. 
The  cases  are  parceled  out  among  the  Justices.  The  trouble  was,  under 
the  old  system,  whenever  a  man  wanted  to  bring  a  suit  he  went  and 
consulted  a  Justice  of  the  Peace,  and  talked  about  the  case  to  him,  and 
if  be  was  favorable  to  it  he  would  bring  the  action  before  that  Justice, 
and  they  invariably  decided  in  favor  of  the  plaintiff".  Whenever  you  get 
two  Justices  in  one  township,  of  course  there  is  always  a  contest  as  to 
who  shall  have  the  business.  A  gentleman  from  the  interior,  of  large 
experience,  staled  before  the  committee,  when  this  question  was  up, 
that  it  was  a  crying  evil,  that,  if  possible,  ought  to  be  remedied,  and  that 
we  ought  to  frame  the  section  in  such  a  way  that  there  would  be  but 
one  Justice  in  each  township.  If  you  only  have  one  Justice,  parties 
will  be  comjielled  to  bring  their  cases  before  him,  aud  therefore  it  makes 
no  difference  which  way  he  decides,  so  far  as  bis  own  personal  interest 
is  concerned.  Now,  I  think  it  must  be  conceded  by  everybody  who 
reflects  upon  it,  that  this  was  a  great  evil  which  ought  to  be  overcome. 
The  object  of  the  committee  in  framing  this  part  of  the  section  was  to 
do  away  with  these  abuses.  It  is  stated,  upon  the  other  side,  that  if  this 
system  is  carried  out  the  greatest  inconvenience  wiil  result  Some  of 
those  evils  will  result  in  some  instances,  no  doubt  But  can  they  not  be 
overcome?  Are  they  evils  which  must  continue  to  exist?  If  this  sys- 
tem is  adopted,  I  think  not  Now,  if  a  township  is  too  large  it  can  be 
divided  by  the  Board  of  Supervisors  of  the  oounty.  I  understand,  under 
our  system,  that  it  is  entirely  within  the  power  of  the  Board  of  Super- 
visors to  subdivide  tbe  county  into  as  many  townships  as  they  please. 
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It  is  attended  by  do  expense  at  all.  It  is  »  question  for  local  determi- 
nation and  local  management.  And  why  should  not  the  Board  of 
Supervisors,  finding  that  a  township  is  too  lar^e,  divide  the  count;  up 
into  smaller  townsnipe,  and  then  each  township  will  be  entitled  to  one 
Justice  of  the  Peace.  That  is  a  very  easy  means  of  overcoming  the 
difiBculty.  That  will  overcome  the  difficulty  mentioned  by  the  gentle- 
man from  Nevada.  Why  not  divide  the  large  townships  up  into  smaller 
townshipe,  say  into  four  townships;  or,  if  two  will  do,  divide  one 
large  township  into  two.  This  is  a  matter  entirely  within  their  own 
control.  In  regard  to  these  towns  spoken  of  here,  like  Modesto,  it  is 
expressly  provided  for  in  the  section,  that  any  incorporated  town  can 
have  more  than  one  Justice  of  the  Peace,  and  under  the  system  which 
ve  propose  to  adopt,  any  town  can  incorporate  without  going  to  any 
expense.  Then  they  will  be  entitled  to  more  than  one  Justice  of  the 
Peace. 

Mb.  SCHELL.  Would  not  the  same  objections  you  have  raised  to 
two  Justices  in  one  township  apply  to  two  Justices  in  a  town  f 

Ma.  WILSON.  No,  sir;  because  ^ou  can  cut  the  town  into  districts 
if  you  choose,  by  some  dividing  line,  such  as  a  street.  That  would 
avoid  having  two  Justices  of  the  Peace  brought  Into  rivalry.  This  sec- 
tion is  intended  to  cure  a  very  great  evil.  Before  the  Judiciary  Com- 
mittee there  was  but  one  dissenting  voice  that  I  recollect  of  I  say  let 
us  adhere  to  the  system,  and  not  permit  Justices  of  the  Peace  longer  to 
be  brought  into  rivalry. 

BKMIRKS  or  KB.  HCPIBLAHO. 

Mr.  McFARLAND.  Mr.  Chairman:  I  think  it  would  be  a  great 
public  benefit  if  we  could  do  something  to  elevate  the  character  of  Jus- 
tices' Courts.  Now,  sir,  I  think  one  of  the  most  disgraceful  things  in 
the  world  is  the  spectacle  of  two  Justices'  Courts  graDbing  for  business 
like  a  couple  of  starving  hyenas.  It  does  seem  to  me  that  this  is  a 
matter  of  great  importance,  and  there  ought  lo  be  some  remedy  for  this 
potent  evil. 

Ma.  EDGERTON.  Is  it  true  that  the  plaintiff  always  wins  in  the 
Justice's  Court? 

Mb.  McFARLAND.  He  is  likely  to  win,  because  he  has  the  choice 
of  tw^men.  Ue  goes  and  talks  with  one  of  them  about  the  case.  If 
the  opinion  of  one  of  them  is  not  favorable,  he  goes  to  the  other.  If 
you  bare  but  one  Justice  in  a  township  there  will  certainly  be  more 
dignity  attached  to  the  office,  and  that  is  what  the  committee  have  done. 
The  business  would  be  larger,  because  one  would  have  it  all,  and  abetter 
class  of  men  would  be  chosen  to  fill  these  offices.  I  agree  entirely  with 
the  opinions  expressed  by  the  Chairman  of  the  Judiciary  Committee.  I 
hope  the  report  of  the  committee  will  be  sustained. 

THE  PBtviona  qUISTlOH. 

Hb.  McCOKNELL.    Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  White,  Evey,  Howard,  and  Filcber. 

The  CHAIRMAN.  The  question  is :  Shall  the  main  question  be  now 
putT 

Carried. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Contra  Costa,  Mr.  Mills. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  adopted  by  a  vote  of  65  ayes  to  40  noes. 

Mb.  WEST.    Mr.  Chairman:  I  offer  an  amendment 

Tbe  SECRETARY  read : 

"Strike  out  all  after  the  word  'elected,'  in  line  three,  down  to  and 
including  the  word  'county,'  in  line  four,  and  insert  tbe  following:  'in 
townshipe,  incorporated  cities  and  towns,  or  cities  and  counties.'" 

Mb.  west.  The  object  of  this  amendment  is  to  render  these  words 
plural. 

Tbe  CHAIRMAN.    The  question  is  on  the  amendment 

Division  being  called  for,  the  vote  stood,  ayes  38,  noes  22,  and  the 
Chair  announced  that  no  quorum  had  voted,  aqd  the  motion  was  put 
again. 

The  amendment  was  adopted  by  a  vote  of  52  ayes  to  32  noes. 

Mb.  McCALLUM.    Mr.  Chairman :  I  offer  an  amendment. 

The  secretary  read: 

"Add,  after  the  word  'have,' in  line  seven,  the  word  'original,'  and 
after  the  word  'Court/  add  'which  shall  also  have  appellate  jurisdic- 
tion.'" 

BIUABBS  OF   MB.  HOCAILOM. 

Mb.  McCALLUM.  Mr.  Chairman :  The  amendment  offered  by  Mr. 
Heiskellwas  to  strike  out  the  word  "concurrent,"  and  insert  "original," 
which  the  Chairman  of  the  committee  pointed  out  would  not  do.  Now, 
the  word  "  original,"  before  the  word  "  concurrent,"  avoids  the  objections 
raised  in  regard  to  the  other  amendment  And  this  language  is  used  in 
other  Constitutions  in  similar  cases.  It  is  so  used  in  the  Constitution  of 
Indiana.  After  the  word  "Courts,"  I  propose  to  add,  "  which  shall  also 
have  appellate  jurisdiction,"  to  cover  the  point  of  the  objection  urged 
by  the  Chairman  of  the  committee,  that  it  ought  to  he  clearly  expressed 
that  the  Superior  Courta  should  have  appellate  jurisdiction  in  those 
cases.  Now,  if  this  amendment  is  adoptiad,  it  will  read  in  this  way — 
"  except  that  said  Justices  shall  have  original  concurrent  jurisdiction 
with  Superior  Courts,  which  shall  also  have  appellate  jurisdiction,"  etc. 

Mb.  REYNOLDS.  I  would  suggest  an  amendment  to  his  amend- 
ment by  adding  "undercurrent" 

Mb.  McCALLUM.  The  gentleman  ought  to  go  round  and  explain 
the  point  of  his  joke.  I  think  the  point  made  by  the  gentleman  from 
San  Joaquin  was  conclusive  that  the  plaintiff  ought  not  to  have  the 
right  to  deprive  defendant  of  an  appeal.  In  section  five  it  is  expressly 
declared  that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  of  forcible  entry  and  detainer;  therefore,  taking  the  two  sections 
together,  this  will  give  tbe  Supreme  Court  appellate  jurisdiction,  and 
the  jurisdiction  of  the  Supreme  Court  is  fixed  by  another  section. 


Thi  CHAIRMAN.    The  qnesUon  is  on  the  amendment 

Loet 

Tbe  CHAIRMAN.    The  Secietaij  will  read  section  twelve. 

Tbe  SECRETARY  read: 

Sec.  I'i.  The  Supreme  Court,  the  Superior  Courts,  and  sach  other 
Courts  as  the  Legislature  shall  prescribe,  shall  be  Courts  of  record. 

Mb.  BELCHER.  Mr.  Chairman :  I  offer  an  amendment  to  tbe  sec- 
tion : 

"Add  tbe  word  'and'  after  tbe  word  'Court,'  in  the  first  line,  and 
strike  out  all  after  the  word  '  Courts,'  in  tbe  first  line,  to  and  including 
the  word  <  prescribe,'  in  the  second  line.' " 

BEMABKa  OF  MB.  BILCBIB. 

Mb.  BELCHER.  Mr.  Chairman :  Tbe  object  of  this  amendment  is  to 
make  these  Courts  the  only  Courts  of  record.  As  it  it  now,  in  the  sec- 
tion, the  Legislature  may  declare  any  Court  to  be  a  Court  of  record. 
When  this  report  was  made  I  saw  no  objection  to  it,  but  it  has  been 
considerably  amended,  and  the  Superior  Court  has  been  given'  appellate 
jurisdiction  in  all  cases.  Now,  I  do  not  think  Municipal  Courta,  Police 
Courta,  and  Justices'  Courts  should  be  Courts  of  record.  It  is  suggested 
to  me  that  the  amendment  should  include  the  word  "  only,"  and  faccept 
the  suggestion. 

Mb.^ERRY.  Mr.  Chairman  :  I  cannot  see  any  objection  to  the  sec- 
tion as  it  now  stands.  It  is  not  to  be  presumed  that  the  Legislature  is 
going  to  declare  all  Courts  Courts  of  record.  The  former  section  gives 
the  Legislature  the  right  to  create  inferior  Courts  in  cities  and  towns, 
and  the  question  of  whether  these  Courts  so  created,  shall  be  Courta  of 
record  or  not,  will  depend  upon  the  jurisdiction  conferred  upon  them. 
If  they  are  given  jurisdiction  of  a  certain  class  of  cases  tbey  ought  to 
be  Courts  of  record,  to  keep  a  record  ot  their  proceedings.  I  seenudanger 
in  leaving  the  Legislature  the  right  to  determine  this  matter.  I  think  it 
can  safely  be  left  to  legislative  wisdom. 

Mb.  WILSON,  of  First  District  This  is  the  language  of  the  old 
Constitution.  I  think  the  reason  why  the  committee  adopted  it  was  that 
they  saw  no  reason  for  departing  from  it.  The  old  section  provides  that 
the  Supreme  Court,  District  Courts,  Probate,  and  such  other  Courts  as 
the  Legislature  shall  prescribe,  shall  be  Courts  of  record.  Now  we  have 
the  Supreme  Court  and  Superior  Courts  only,  and  such  other  Courts  as 
the  Legislature  shall  prescribe.  I  say  this  in  vindication  of  the  com- 
mittee. 

Mb.  REYNOLDS.  Mr.  Chairman:  The  difficulty  lies  in  this:  what 
has  been  the  experience  in  San  Francisco  T  These  inferior  Courta  have 
been  created  in  such  a  manner,  and  with  such  powers,  as  that  no  lawyer 
could  know,  and  no  Court  could  ascertain  from  the  law  creating  them, 
or  the  powers  conferred  upon  them,  whether  they  were  Courts  of  record 
or  not  As  an  instance  of  this,  the  Legislature  created  the  City  Criminal 
Court,  and  an  exception  was  taken  to  the  power  of  the  Court,  that  it  was 
not  a  Court  of  record.  The  case  went  to  the  Supreme  Court,  and  the 
Supreme  Court  was  unable  to  decide  tbe  case,  tnough  it  was  brought 
squarely  before  them.  They  contrived  to  get  around  it,  for  the  truth 
was  they  could  not  tell,  to  save  their  lives. 

Mb.  TERRY.  Under  this  section  no  Court  can  be  a  Court  of  record 
unless  so  declared  by  the  Legislature. 

Mb.  REYNOLDS.  We  desire  on  that  point  to  say  that  the  Legislature 
shall  not  create  any  more  Courts  and  make  them  Courts  of  record.  The 
Supreme  Court  and  Superior  Courts  are  Courts  of  record,  and  they  are 
sufficient 

Mb.  BROWN.  Mr.  Chairman:  This  matter  is  taking  up  considerable 
time.  Now  I  cannot  discover  that  there  is  any  great  danger  in  leaving 
this  matter  with  the  Legislature  to  determine  what  Courts  shall  be  Court* 
of  record.  I  cannot  see  any  reason  for  not  doing  it.  They  certainly 
would  not  declare  a  Court  to  be  a  Court  of  record  unless  it  waa  proper. 
If  we  are  going  to  distrust  the  Legislature  in  all  these  particulars,  we 
might  as  well  not  have  a  Legislature.  This  is  certainly  one  of  the  mat- 
ters that  should  go  to  the  Legislature.  I  do  not  think  it  is  wise  for  us  to 
consume  time  discussing  such  matters  as  this,  when  the  Legislature  is 
fully  at  competent  as  this  body  to  decide  them.  Where  is  the  danger? 
Where  it  the  risk  in  allowing  the  Legislature  to  say  what  Courts,  betides 
those  already  created,  shall  Im  Courts  of  record  ?  I  don't  think  any  gen- 
tleman will  be  able  to  point  out  wherein  there  is  any  great  danger  in 
leaving  this  matter  to  the  Legislature.  I  think  the  committee  hat  acted 
wisely. 

TBE  FBEVIODS  QUESTIOM. 

Mr.  ATERS.  Mr.  Chairman:  The  gentleman  fh>m  Tulare  ha* 
covered  the  entire  ground  of  this  question,  and  I  move  the  previous 
question. 

Seconded  by  Messrs.  Moreland,  West,  Evey,  and  Howard. 

Tbe  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

Tbe  CHAIRMAN.  The  question  it  on  the  amendment  of  the  gen- 
tleman from  Yuba. 

Lost 

The  CHAIRMAN.    The  Secretary  will  read  tection  thirteen. 

The  SECRETARY  read : 

Rto.  13.  The  Legislature  shall  fix  by  law  the  jurisdiction  of  any 
inferior  Courts  which  may  be  established  in  pursuance  of  section  one  of 
this  article,  and  shall  fix  by  law  the  power,  duties,  and  responsibilities 
of  the  Judges  thereof. 

Mb.  HERRINGTON.    Mr.  Chairman :  I  offer  an  amendment 

The  secretary  read : 

"Add  to  the  section  the  following:  'But  the  jurisdiction  and  power* 
so  conferred  must  not  trench  in  any  case  upon  the  jurisdiction  conferred 
by  this  Constitution  upon  any  Court  of  record.' " 

Mb.  HERRINGTON.  I  think  it  it  requisite  that  a  provision  of  this 
kind  thould  be  inserted.    There  is  now  a  provision  that  the  Legislature 
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may  extend  the  jnriadiotion  of  these  inferior  Courta,  and  it  ia  poasible 
that  they  may  be  established  in  such  a  way  as  to  create  a  conflict  of 
jurisdiction.  For  that  reason  I  think  such  a  provision  as  this  is  neces- 
.  sary. ' 

The  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Santa  Clara. 

Loet. 

Trb  chairman.    The  Secretary  will  read  section  fourteen. 

The  secretary  read : 

Sao.  14.  The  Legislature  shall  provide  for  the  election  of  a  Clerk  of 
the  Supreme  Court,  County  Clerks,  District  Attorneys,  Sheriffs,  and 
other  necessary  officers,  and  shall  fix  by  law  their  duties  and  compensa- 
tion. County  Clerks  shall  be  eX  officio  Clerks  of  the  Courts  of  record  in 
and  for  their  respective  counties,  or  cities  and  counties.  The  Legislature 
may  also  provide  for  the  appointment  by  the  several  Superior  Courts  of 
one  or  more  Commissioners  in  their  respective  counties,  or  cities  and 
counties,  with  authority  to  perform  Chamber  business  of  the  Judg|es  of 
the  Superior  Courts,  to  take  depositions,  and  perform  such  other  business 
connected  with  the  administration  of  justice  as  may  be  prescribed  by 
law. 

Mr.  BEKSSTECHER.    Mr.  Chairman :  I  offer  an  amendment. 

The  secretary  read : 

"Strike  out  all  of  lines  one  and  two,  down  to  the  word  'county.' " 

BIMARKS  or  MR.  BtEBSTECBBR. 

Mb.  BEERSTECHER.  Mr.  Chairman :  Although  I  subscribed  to  thU 
report,  yet  I  call  the  attention  of  the  Committee  of  the  Whole  to  the  fact 
that  section  fourteen  of  the  report,  which  seems  to  continue  in  office  the 
present  Clerk  of  the  Supreme  Court,  the  present  County  Clerks,  and  the 
present  District  Attorneys  and  Sheriffs.  Section  fourteen  reads  as  fol- 
lows: 

"Sec.  14.  The  Legislature  shall  provide  for  the  election  of  a  Clerk  of 
the  Supreme  Court,  County  Clerks,  District  Attorneys,  Sheriffs,  and 
other  necessary  officers,  and  shall  fix  by  law  their  duties  and  compensa- 
tion. County  Clerks  shall  be  ex  officio  Clerks  of  the  Courts  of  record  in 
and  for  their  respective  counties,  or  cities  and  counties.  The  L^islature 
may  also  provide  for  the  appointment  by  the  several  Superior  Courts  of 
one  or  more  Commissioners  in  their  respective  counties,  or  cities  and 
counties,  with  authority  to  perform  Chamber  business  of  the  Judges  of 
the  Superior  Courts,  to  take  depositions,  and  perform  such  other  busi- 
ness connected  with  the  administration  of  justice  as  may  be  prescribed 
by  law." 

It  does  not  seem  to  me  to  be  desirable  to  allow  this  power  to  remain 
in  the  Legislature.  If  this  section  is  adopted  it  contmnes  in  office  all 
the  old  officers  until  the  Legislature  meets  and  provides  terms  of  office, 
fixes  their  duties,  and  provides  for  their  compensation.  The  first  two 
lines,  down  to  the  word '  county,'  can  be  stricken  out.  Then  the  section 
will  read : 

"  County  Clerks  shall  be  ex  officio  Clerks  of  the  Courts  of  reoord  in 
and  for  their  respective  counties,  or  cities  and  counties.  The  Legislature 
may  also  provide  for  the  appointment  by  the  several  Superior  Courts  of 
one  or  mora  Commissioners,"  etc  Properly  this  provision  belongs  in 
the  article  on  oounW  and  township  organisation.  We  will  provide  for 
it  in  that  article.  It  is  not  necessary  here.  We  do  not  want  it  here.  If 
you  adopt  the  section  as  it  now  stands  you  continue  in  office  the  old 
county  offioen. 

Mr.  BELCHER.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

The  SECRETARY  read: 

"Insert  after  the  word  'compensation,'  inline  three,  the  following: 
'  which  compensation  shall  not  be  increased  nor  diminished  during  toe 
term  for  which  they  shall  have  been  elected.' " 

Mb.  BELCHER.  Mr.  Chairman:  A  part  of  this  section  is  section 
eleven  of  article  six  of  the  old  Constitution.  I  don't  think  it  can  be 
important,  except  in  one  respect:  that  these offioerssometlmes,after they 
ara  elected,  want  their  salaries  raised.  I  do  not  think  that  should  be 
permitted.  The  Judges  will  probably  have  their  salaries  fixed.  I  think 
the  Clerk  of  the  Supreme  Court  should  not  have  his  salary  increased  or 
diminished  during  his  term  of  office,  neither  should  county  officers.  I 
think  this  provision  should  be  inserted,  in  order  that  they  will  not  go  to 
the  Legislatura  and  ask  to  have  their  pay  increased. 

Mb.  JjARKIN.  I  am  in  favor  of  the  gentleman's  amendment  to  strike 
out  that  portion  of  the  section,  and  when  we  come  to  the  article  on  cities 
and  towns  the  matter  of  salaries  can  there  be  arranged. 

Mr.  WILSON,  of  First  District.  Mr.  Chairman :  I  cannot  think  that 
it  is  possible  that  this  committee  would  strike  out  that  part  of  the  section, 
and  I  am  almost  ashamed  to  say  anything  against  strilcing  it  out.  That 
part  of  the  section  is  copied  m>m  the  old  Constitution.  It  does  not 
change  the  statutes  as  they  now  exist,  which  prescribe  the  duties  of  these 
officers.  Of  course  we  cannot  undertake  in  the  Constitiition  to  define 
the  powera  and  duties  of  Sheriffs  and  County  Clerks,  and  other  county 
officers.  There  are  long  chapters  and  sections  in  the  Code  necessary  for 
that  purpose,  and  these  Codes  will  continue.  If  they  do  not  conflict 
with  the  Constitution  they  continue  until  changed  by  the  L^islature. 
There  is  nothing  whatever  in  this  provision  which  has  any  effect  upon 
the  tenure  of  office  of  these  officere.  It  simply  contains  the  same  pro- 
vision which  has  always  been  in  the  Constitution :  that  the  Legislature 
shall  legislate  upon  this  subject.  I  hope  the  amendment  will  be  voted 
down.  The  amendment  of  the  gentleman  from  Yuba  I  have  no  objec- 
tion to. 

Mr.  white.  Mr.  Chairman :  It  appears  to  me  that  the  point  taken 
by  Mr.  Beerstecher  is  well  taken.  The  Legislature  will  meet  some  time 
after  the  adoption  of  this  Constitution.  It  must  then  provide  for  the 
election  of  these  officers,  and  this  will  necessarily  continue  these  offioen 
in  office  for  two  yeara.    I  hope  this  amendment  will  be  adopted. 

Division  was  called  for,  and  the  amendment  of  the  gentleman  from 


San  Francisco,  Mr.  Beerstecher,  was  lost  by  a  rote  of  37  ayes  to  S3 
noes. 

The  amendment  of  the  gentleman  from  Yuba,  Mr.  Belcher,  was 
adopted. 

The  CHAIRMAN.    The  SecreUir  will  read  section  fifteen. 

The  secretary  read : 

Sec.  15.  No  judical  officer,  except  Justices  of  the  Peace  and  Court 
Commissioners,  shall  receive  to  bis  own  use  any  fees  or  perquisites  of 
office. 

Mb.  freeman.  Mr.  Chairman :  I  move  the  committee  now  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried,  on  a  division,  by  a  vote  of  $&  ayes  to  43  noes. 

IN  CONVENTION. 

The  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  h»Te 
made  progress,  and  ask  leave  to  sit  again. 

ADJODBSHEKT. 

Mr.  SHOEMAKER.    I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  r.  H.  the  Convention  stood  adjourned  until  to-mor- 
row morning,  at  nine  o'clock  and  thirty  minutes. 


ONE   HUNDRED  AND  SIXTH   DAY. 

Saorimemto,  Saturday,  January  11th,  1879. 

The  Convention  met  In  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  v..  President  Uoge  in  the  chair. 
The  roll  was  called,  and  membera  found  in  attendance  as  follows: 

FBESBHT. 

Hilbom,  Reynolds, 

Hitchcock,  Rhodes, 

IIoward,of  Los  Angeles.Ringgold, 

Howard,  of  Mariposa,  Rolie, 

Huestis,    '  Schell, 

Hughey,  Schomp, 

Hunter,  Shaller, 

Inmau,  Smith,  of  Santa  Clara, 

Jones,  Smith,  of  4th  District, 

Kelley,  Smith, of  San  Francisco, 

Kenny,  Soule, 

Kleine,  Stedman, 

Lampson,  Steele, 

Larkin,  Stevenson, 

Larue,  Stuart, 

Lavigne,  Sweasey, 

Lewis,  Swenson, 

Lindow,  Swing, 

Mansfield,  Thompson, 

Martin,  of  Santa  Crux,  Tinnin, 

McCallum,  Townsend, 

McComas,  Tully, 

McConnell,  Turner, 

McCoy,  Tuttle, 

McFarland,  Vacquerel, 

McNutt,  Van  Voorhies, 

Miller,  Walker,  of  Tuolumne, 

Mills,  Waters, 

Moffat,  Webster, 

Moreland,  Weller, 

Morse,  Wellin, 

Murphy,  West, 

Nsson,  Wickes, 

Neunaber,  White, 

Ohleyer,  Wilson,  of  Tehama, 

Prouty,  Wilson,  of  1st  District, 

Pulliam,  Winans, 

Reddy,  Wyatt, 

Reed,  Mr.  President. 

ABSXITT. 

Estee,  Nelson, 

Fawcett,  Noel, 

Finney,  O'Donnell, 

Graves,  O'Sullivan, 

Gregg,  Overton, 

Hagcr,  Porter, 

Holmes,  Shoemaker, 

Johnson,  Shurtleff, 

Joyce,  Terry, 

Keyes,  Van  Dyke, 

Laine,  Walker,  of  Marin. 
Dudley,ofSanJoaquin,  Martin,  of  Alameda, 

THE  JOCBHAI.. 

Mb.  CAPLES.    I  move  that  the  reading  of  the  Journal  be  dispensed 
with,  and  the  same  approved. 
Carried. 

LEAVE  OP  ABSENCE. 

'  Leave  of  absence  was  granted  to  Messrs.  Holmes,  Bell,  and  Nelson,  for 
one  day ;  to  Messrs.  Johnson  and  Cross  for  three  days ;  to  Mr.  Shurtleff 
for  two  days. 


Andrews, 

Ayers, 

Barry, 

Barton, 

Beerstecher, 

Belcher, 

Blackmer, 

Boucher, 

Brown, 

Burt, 

Campbell, 

Caples, 

Casserly, 

Chapman, 

Condon, 

Davis, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Eagon, 

Edgerton, 

Estey, 

Evey, 

Farrell, 

Filcher, 

Freeman, 

Freud, 

Garvey, 

Glascock, 

Gorman, 

Grace, 

Hale, 

Hall, 

Harrison, 

Harvey, 

Heiskell, 

Herold, 

Herrington, 

Barbour, 

Barnes, 

Bell, 

Berry, 

Biggs, 

Boggs, 

Charles, 

Cowden, 

Cross, 

Crouch, 

Dean, 
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Indefinite  leave  was  granted  to  Mr.  Walker,  ot  Marin,  on  account  of 
sickness. 

PROPOSED  AUINDIIKIIT. 

Mr.  HERRINQTOK.  Mr.  President:  I  offer  tlie  following  proposed 
amendment,  on  water  and  water  rights,  prepared  by  Jolin  F.  Swift,  of 
Son  Francisco. 

Tb«  secretary  read: 

"Artioli  — . 
*  "wiirr  akd  watir  ri0bt9. 

"Sectiok  1.  The  only  property  that  can  be  acquired  in  any  of  the 
waters  of  this  State,  by  appropriation  or  condemnation,  is  a  use,  and  such 
use  shall  forever  remain  subject  to  regulation  and  control  by  the  Legis- 
lature of  the  State  for  the  common  benefit  of  all. 

"Sec.  2.  The  right  to  collect  rates  or  compensation  for  the  use  of 
water  supplied  to  any  county,  city  and  county,  city,  or  town,  or  the 
iubabitants  thereof,  is  a  franchise,  and  cannot  be  exercised  except  by 
authority  of  and  in  the  manner  prescribed  by  law. 

"Sec.  3.  Every  person, company, orcorporatlon  engagedinsupplying 
any  city  or  town  in  this  Slate,  or  tlie  Inhabitants  thereof,  with  fresh  water, 
shall  supply  such  inhabitants  with  pure,  fresh  water  for  family  uses  so 
long  as  the  supply  permits,  without  discrimination  as  to  persons,  and  at 
reasonable  rates,  and  such  city  or  town,  in  case  of  fire  or  other  great 
necessity,  free  of  charge. 

"  Sec.  4.  Water  rates  shall  be  established  annually,  by  ordinance,  by 
the  Board  of  Supervisors,  or  other  ^verning  body  of  the  city  or  town 
where  such  rates  are  to  be  collected,  in  the  same  manner  that  other  ordi- 
nances are  passed,  and  not  otherwise,  which  ordinance  shall  continue  in 
force  for  one  year  from  the  time  of  enactment  and  no  longer. 

"Sec.  5.  Any  person,  commny,  or  corporation  collecting  water  rates 
in  any  city  or  town  in  this  State,  otherwise  than  establisned  by  law, 
shall  forfeit  the  franchise  and  waterworks  to  the  city  or  town  where 
such  rates  are  to  be  collected,  for  the  public  use." 

Referred  to  the  Committee  of  the  Whole. 

lESOLDTIOil   IN  REFERBMCE  TO  ABSKKTEIS. 

Mr.  WELLIK.    Mr.  President:  I  wish  to  offer  a  resolution. 
The  secretary  read: 

JZ«o/iyvf,  Tfaat  the  Secretary  of  this  ConTention  b«  and  he  i«  hereby  Instructed  to 
rvport  a  list  oni^ch  Friday  of  all  delegate*  who  are  or  may  be  abaeut  more  than 
three  dayi.  and  tll**>the  per  diem  of  lUch  abMnteea  ihall  not  be  allowed. 

Sttolved,  That  the  Sergeantwit- Arms  be  and  he  is  hereby  inatroctad  to  report  to  this 
bouse  the  abaenco  of  any  attachd  each  day,  and  that  for  three  days'  aliaanoa  su^ 
attache's  place  shall  be  declared  vacant,  aickneaa  excepted. 

Mr.  WILSOK,of  First  District  Mr.  President:  I  move  that  it  be 
laid  on  the  table  temporarily.  We  are  right  in  the  middle  of  this 
report,  and  for  ray  part,  because  of  sickness,  I  shall  have  to  ask  leave  of 
absence  for  several  days. 

The  motion  prevailed,  and  leave  was  granted. 

JUDICIAL  OEPARTXIXT— rEE3  OP  OFFICERS. 

Mr.  WILSON,  of  First  District.  Mr.  President:  I  move  that  the 
Convention  resolve  itself  into  Committee  of  the  Whole,  the  President  in 
the  chair,  to  further  consider  the  article  on  judiciary  and  judicial 
department. 

So  ordered. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  fifteen  is  before  the  Committee  of  the 
Whole. 

Mr.  HILBORN.  Mr.  Chairman :  I  send  up  an  amendment  to  section 
fifteen. 

The  secretary  read : 

"Strike  out,  after  the  word  'except,'  in  the  first  line,  the  words  'Jus- 
tices of  the  Peace  and.' " 

The  chairman.    The  question  is  on  the  amendment. 

REMARKS  OF  UR.  HILBORN. 

Mr.  HILBORN.  Mr.  Chairman :  The  object  of  this  amendment  is 
to  deprive  Justices  of  the  Peace  of  their  fees,  and  place  them  upon  sala- 
ries. I  believe  this  amendment  will  cure  a  radical  evil  in  this  State, 
and  elevate  the  character  of  these  Courts.  There  is  no  doubt  but  the 
present  system  of  allowing  a  judicial  officer  to  be  supported  by  fees  is 
as  vicious  as  it  can  be.  It  has  brought  forth  such  fruits  in  San  Fran- 
cisco as  to  be  repealed  long  ago.  It  is  wrong  for  a  judicial  officer  to 
depend  upon  fees  for  his  support.  It  is  a  standing  bribe  for  him  to 
entertain  unworthy  esses,  and  as  these  Judges  are  nothing  but  men,  it 
is  natural  that  where  there  is  any  doubt  as  to  whether  the  case  should 
be  entertained  or  not,  the^  should  resolve  the  doubt  in  favor  of  their 
own  interests.  The  machinery  of  the  Court  is  set  in  motion,  the  Con- 
stable is  allowed  to  earn  his  fees,  and  a  large  number  of  witnesses  are 
brought;  all  to  enable  the  Justice  to  earn  hia  three  dollars.  A  cloud  of 
witnesses  are  brought  into  Court,  a  jury  of  twelve  men  are  taken  ftom 
their  business,  and,  in  order  to  get  tne  twelve  men,  thirty  or  forty  men 
are  summoned;  the  community  is  disturbed  in  order  that  this  man  may 
earn  his  three  dollars,  when,  In  fact,  the  case  was  not  one  which  should 
have  been  entertained.  If  this  amendment  should  prevail,  the  number 
of  cases  in  the  Justices'  Courts  would  fall  off  one  half  at  once,  and  the 
expenses  of  the  Courts  would  be  decreased  in  a  like  ratio.  The  character 
of  the  business  would  be  at  once  elevated.  If  you  place  Justices  of  the 
Peace  on  a  salary,  it  will  do  away  with  this  rivalry  to  see  who  will  get 
the  most  cases,  and  who  shall  have  the  most  respectable  practice,  and 
instead  of  being  astanding  nuisance,  these  Courts  will  regain  the  respect 
of  the  people. 

BBHARKS   OF  MB.  TIKNIN. 

Mb.  TINNIN.  Mr.  Chairman :  I  do  not  think  the  gentleman  real- 
izes the  magnitude  of  the  enterprise  be  has  undertaken,  nor  the  imprac- 
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ticability  of  it  I  desire  to  call  bis  attention  to  this  fact:  in  many 
counties  there  are,  perhaps,  twenty  or  thirty  Justices  of  the  Peace,  and 
will  be  under  the  present  system.  They  cost  the  people  nothing.  Now, 
put  all  these  officers  under  salary,  and  you  would  bring  forth  a  swarm 
of  officers  that  would  equal  the  cost  of  county  officers. 

Me.  HILBORN.  Leave  the  Board  of  Supervisors  to  fix  the  salaries. 
It  is  not  necessary  that  they  should  receive  a  given  salary.  They  may 
fix  the  salary  at  one  dollar  if  they  choose. 

Mr.  TINNIN.  If  they  are  put  on  a  salary  they  are  entitled  to  a 
reasonable  compensation.  I  don't  care  how  small  the  salary  is,  it  will 
greatly  increase  the  expenses.  I  think  the  scheme  is  entirely  impracti- 
cable and  wrong,  and  toe  amendment  ought  to  be  defeated. 

Mb.  LABKIN,  If  the  gentleman's  argument  means  anything  it 
means  too  much.  It  would  be  necessary,  in  order  to  avoid  the  expense 
to  litigants,  to  salary  the  lawyers,  too,  and  also  the  Constables.  The 
Constables'  fees  are  more  than  the  Justices'. 

Mr.  HILBORN.  The  Constables  want  to  make  money  and  the  Jus- 
tices too. 

Mr.  LARKIN.  Cienerelly  they  don't  proceed  with  a  case  unless 
there  is  some  cause.  I  hope  this  proposition  will  not  prevail.  It  will 
open  an  expensive  system  ior  Justices  of  the  Peace  Courts,  which  will  be 
very  burdensome  on  some  of  the  counties  in  this  State.  I  think  the 
Justices'  Courts  should  be  left  as  they  are  at  present 

REMARKS  OF  MR.  SMITH. 

Mb.  SMITH,  of  Fourth  District  Mr.  Chairman :  In  the  twenty- 
fifth  section  of  the  legislative  department,  the  twenty-ninth  subdivision  of 
that  section,  they  have  said  that  the  Legislature  shall  not  pass  any  local  or 
special  laws  In  the  following  oases:  "affecting  the  fees  or  salaries  of  any 
officer."  Now,  if  this  section  fifteen  is  passed  without  amendment, 
the  general  law  would  have  to  be  that  all  Justices  of  the  Peace  would 
have  to  have  salaries.  That  will  break  down  the  system  which  they 
now  have  in  San  Francisco.  That  system  has  been  in  operation  there  a 
number  of  years,  and  has  proved,  as  I  understand  it,  an  excellent  sys- 
tem, and  has  operated  well.  I  am  therefore  in  favor  of  the  amendment 
of  the  gentleman  from  Solano.  That  system  will  not  be  allowed  under 
this  Constitution.  Now,  we  want  some  amendment  here.  I  am  not 
afraid  of  these  salaries  amounting  to  enormous  sums.  I  do  not  think 
they  will  exist.  I  think  where  a  Justice  has  no  business  he  will  not 
require  a  salary.  I  know  of  cases  where  the  Justice  does  not  tend  to 
the  business  on  account  of  the  salary.  In  our  county  there  is  a  Justice 
way  up  the  county,  who  had  one  case  requiring  the  presence  of  a  large 
number  of  persons.  He  had  to  keep  them  in  his  house.  His  brother 
did  the  cooking  and  he  did  the  official  part  of  the  business.  It  cost  him 
about  fifty  dollars  for  the  expenses,  and  he  received  three  dollars  in  fees. 
He  kept  them  in  his  house  and  charged  them  nothiug.  Now,  this  is 
frequently  the  case.  These  men  are  men  who  do  not  hold  the  office 
because  they  desire  any  profit.  Now,  I  think  if  Justices  are  paid  a  sal- 
ary, it  will  be  much  lietter.  Say  twenty-five  or  fifty  dollars  a  month, 
and  in  some  cases  a  nominal  salary.  It  will  cost  the  county  much  leas 
to  pay  them  a  salary  than  it  ousts  under  the  present  system.  I  think, 
when  a  man  is  called  upon  to  try  a  case,  he  ought  to  be  paid  something. 
Under  the  present  system  he  is  paid  nothing.  I  think  he  would  be 
more  likely  to  hold  it  for  the  honor,  and  in  some  cases  a  nominal  salary 
of  say  one  dollar  would  be  better. 

Me.  WHITE.  Mr.  Chairman :  I  hope  this  amendment  will  not  pre- 
vail. I  think  in  some  counties  it  will  fairly  swamp  the  county.  The 
number  of  Justices'  Courts  are  very  great  in  some  counties,  and  there  is 
no  possibility  of  regulating  the  salaries  so  as  to  make  them  reasonable, 
and  at  the  same  time  not  swamp  the  county.  This  idea  of  raising  the 
dignity  of  Justices  of  the  Peace  by  giving  them  salaries  is  all  bosh.  I 
don't  think  it  would  be  very  dignified  to  give  them  fifty  dollars  a  year. 
I  trust  the  amendment  will  be  voted  down. 

Mr.  TOWNSEND.  I  call  the  gentleman's  attention  to  that  part  of 
the  platform  on  which  he  was  elected,  that  "  all  public  officers  shall 
receive  fixed  salaries,  and  all  fees  shall  be  accounted  for." 

BEMABKS  OF  MB.   BEBBINOTON. 

Mr.  HERRINQTON.  Mr.  Chairman:  I  think  this  subject  is  not 
receiving  the  attention  that  it  ought  to  receive.  I  am  sorry  to  have  to 
say  a  word  in  relation  to  this  matter,  but  in  my  judgment  it  is  all  impor- 
tant I  believe  there  are  nearly  one  thousand  townships  in  this  State. 
There  are  about  that  many  offices  to  be  filled  by  Justices  of  the  Peace 
under  this  Constitution,  if  it  is  adopted  in  Its  present  shape.  Now  there 
is  no  question  about  it  that  the  picture  has  not  been  overdrawn  by  the 
gentleman  from  San  Francisco,  Mr.  Wilson.  Gentlemen  may  talk  as 
much  as  they  please  about  economy,  talk  about  saving  money,  but  the 
person  who  has  no  prospect  of  more  than  three  or  four  cases  in  a  year  in 
a  township  will  accept  tne  office  at  a  nominal  salary.  The  whole  system 
is  vicious  in  itself— per  as  vicious.  The  idea  of  feeing  Justices  of  the 
Peace  I  Now  I  do  not  desire  to  revamp  the  arguments  of  the  gentleman, 
which  were  true  in  every  particular,  and  well  and  forcibly  stated,  as  far 
as  that  is  concerned.  There  is  no  doubt  but  what  nearly  every  Justice 
of  the  Peace,  outside,  perhaps,  of  San  Francisco  and  some  of  the  large 
towns  and  cities  of  the  State,  are  looked  to  and  looked  upon  as  attorneys 
always  to  one  of  the  parties  in  each  case,  and  that  is  but  the-  natural 
consequence  of  this  fee  system.  They  try  nearly  all  cases  upon  that 
theory  and  practice,  upon  the  motion  to  strike  out  portions  of  the  com- 
plaint or  answer.  I  tielie  ve  there  are  few  if  any  cases  known  where  a 
Justice  of  the  Peace  has  been  known  to  hold  that  a  pleading  was  not 
good.    Now,  when  be  is  dependent  upon  fees,  as  well  observed  by  the 

Sentleman  from  San  Francisco,  Mr.  Wilson,  of  course  he  Is  anxious  to 
eep  the  business  in  his  bands.  If  be  is  salaried  his  anxiety  in  that 
business  amounts  to  nothing.  The  gentleman  was  right  when  he  said 
this  was  the  most  vicious  system  to  be  conceived  of.  Every  case  will  be 
entertained  on  its  merits,  because  they  know  that  their  fees  do  not 
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depend  on  the  case.  Whenever  a  cue  is  entertained  and  examined,  the 
Justice  of  the  Peuce,  under  the  present  system,  presents  his  bill  to  the 
Buard  of  Supervisors  and  it  is  paid.  It  makes  no  dilTerenoe  whether 
there  Is  merit  in  the  case  or  not,  it  is  heard,  and  the  Colistable's  fees  are 
rolled  up,  and  the  county  put  to  an  expense  that  it  never  should  have 
incurred.  I  remember  one  case  which  footed  up  three  hundred  dollars, 
in  which  there  was  not  the  slightest  testimony  to  show  that  the  defend- 
ant had  the  slightest  connection  with  the  transaction.  And  yet  the 
county  footed  the  bill.  The  party  traveled  a  long  distance  when  there 
was  no  real  merit  in  the  case  whatever,  and  the  case  should  have  been 
dismissed  upon  hearing  the  first  witness.  In  ninety-nine  cases  out  of 
one  hundred  the  case  ought  never  to  be  tolerated  at  all.  The  vicious- 
ness  of  the  system  ought  to  be  enough  to  condemn  it.  There  is  no  dan- 
ger of  these  salaries  amounting  to  any  exorbitant  sum.  We  have  Boards 
of  Supervisors  who  ought  to  have  sense  enough  to  fix  these  salaries. 

Mb.  McCoy.    Mr.  Chairman :  I  move  the  previous  question. 

No  second. 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

It  was  lost. 

Thi  secretary  read  section  sixteen : 

Sac.  16.  The  Legislature  shall  provide  for  the  speedy  publication  of 
such  opinions  of  the  Supreme  Court  as  it  may  deem  expeaient,  and  all 
opinions  shall  bo  free  fur  publication  by  any  person. 

Tax  CHAIRMAN.  If  there  be  no  amendments  to  section  sixteen  the 
Secretary  will  read  section  seventeen. 

TaxSKCRETARYread: 

Sec.  17.  The  Justices  of  the  Supreme  Court  and  Judges  of  the  Supe- 
rior Courts  shall  severally,  at  stated  times  during  their  continuance  in 
office,  receive  from  the  State  treasury,  for  their  services,  a  compensation 
which  shall  not  be  increased  or  diminished  during  the  term  for  which 
they  shall  have  been  elected.  During  the  term  of  the  first  Judges  elected 
under  this  Constitution, the  annual  salaries  of  the  Justicesofttie  Supreme 
Court  shall  be  six  thousand  dollars  each.  The  Superior  Judges  shall  be 
divided  into  four  classes,  with  the  following  annual  salaries :  those  of  the 
City  and  County  of  San  Franci8co,and  the  Counties  of  Alameda,  San  Joa- 
qum,  Los  Angeles,  Santa  Clara,  Sacramento,  and  Sonoma,  shall  constitute 
the  first  class,  and  shall  each  receive  an  annual  salary  of  five  thousand 
dollars,  payable  quarterly ;  those  of  the  Counties  of  Butte,  El  Dorado, 
Amador,  Colusa,  Contra  Costa,  Humboldt,  Mendocino,  Monterey,  Napa, 
Nevada,  Placer,  Santa  Cruz,  Solano,  Tulare,  Yolo,  Kern,  Yuba,  and  San 
Bernardino,  shall  constitute  the  second  class,  and  shall  receive  an  annual 
salary  of  four  thousand  dollars  each, payablequarterly;  those  of  the  Coun- 
ties of  Calaveras,  Fresno,  Lake,  Mann,  Merced,  Plumas,  San  Benito,  San 
Diego,  San  Luis  Obispo,  San  Muteo,  Santa .  Barbara,  Sierra,  Shasta,  Sis- 
kiyou, Stanislaus,  Sutter,  Tehama,  Tuolumne,  and  Venture,  shall  con- 
stitute the  third  class,  and  receive  an  annual  salary  of  three  thousand 
dollars  each/ payable  quarterly ;  and  those  of  all  other  counties  in  the 
State,  not  above  enumerated,  shall  constitute  the  fourth  class,  and  receive 
an  annual  salary  of  two  thousand  dollara  each,  payable  quarterly. 

Ms.  WILSON^of  First  District.  Mr.  Chairman :  I  desire  to  submit  a 
correction  on  behalf  of  the  Judiciary  Committee,  in  the  seventh  line, 
where  it  says,  "Superior  Judges  shall  be  divided  into  four  classes;" 
insert  before  these  words, "until  otherwise  changed  by  the  Legislature." 
That  amendment  embodies  the  views  of  the  Judicial^  Committee.  It 
was  an  error  in  the  engrossment  of  the  section.  This  will  make  it  to 
read  as  it  was  adopted  by  the  committee. 

Mr.  BELCHER.    Mr.  Chairman :  I  propose  an  amendment 

The  SECRETARY  read: 

"Amend  section  seventeen  by  striking  ont  'Yuba'  in  the  thirteenth 
line,  and  'Sutter'  in  the  seventeenth  hne,  and  insert  after  the  word 
'Sonoma'  in  the  ninth  line  the  words  'Yuba  and  Sutter.'" 

Ma.  BELCHER.  Mr.  Chairman:  You  will  observe  that  we  have 
already  changed  the  report  so  as  to  have  one  Judge  for  these  two  coun- 
ties,    ^his  is  to  give  them  a  Judge  of  the  first  class. 

Mb.  ROLFE.    It  would  be  proper  to  say  Yuba  and  Sutter  jointly. 

Mb.  OULEYER.  Mr.  Chairman :  In  consideration  of  the  influence 
and  learning  of  Judge  Belcher,  I  consented  to  have  these  two  counties 
joined.  Afterwards  I  thought  it  was  uncalled  for.  I  think,  so  far  as 
Sutter  is  concerned,  it  is  uncalled  for.  I  believe  if  ever  any  county  in 
the  State  was  entitled  to  a  Judge  Sutter  County  is.  In  fact,  either  of 
these  counties  is  as  well  entitled  to  a  Judge  as  any  other  county  in  the 
State.  There  is  no  argument  advanced  in  favor  of  the  change,  except 
that  the  county  seats  are  close  together.  I  believe  each  county  in  the 
State  should  have  one  Judge,  who  is  to  attend  to  the  business  of  the 
county  exclusively.  I  hope  the  Convention  will  not  adopt  the  amend- 
ment. 

Mb.  STEDMAN.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

The  SECRETARY  read: 

"Strike  out  the  word  'six'  before  the  word  'tboosand,'  and  insert  the 
word  '  five.' " 

The  CHAIRMAN.  Not  in  order  at  present  The  question  is  on  the 
amendment  of  the  gentleman  from  Yuba. 

Division  being  called  for,  the  amendment  was  lost — ayes,4l ;  noes,' 41. 

Ma.  STEDMAN.    Mr.  Chairman :  I  offer  my  amendment 

The  SECRETARY  read: 

"Strike  out  the  word  'six'  before  the  word  'thousand,'  and  insert 
'five;'  strikeout  the  word  '  five '  and  insert 'four;'  strike  out  the  word 
'four' and  insert 'three  thousand  five  hundred  dollara;'  strikeout  the 
words  '  three  thousand  doUare'  and  insert  the  words  '  two  thousand  five 
hundred  dollara.' " 

Mb.  STEDMAN.  Mr.  Chairman:  I  do  not  desire  to  offer  any  argu- 
ment upon  that  amendment  As  will  be  seen  by  the  reading  of  it,  it  is 
merely  to  change  the  salaries  of  the  Judges.  I  do  not  think  it  requires 
any  argument,  and  I  subcit  it  to  the  Convention. 


8PI1CH  or  HR.  BAOOX. 

Mb.  EAGON.  Mr.  Chairman :  I  hope  this  amendment  will  nt>t  pre- 
vail; and  if  I  had  my  say,  sir,  so  far  as  the  Supreme  Judges  are  con- 
cerned, I  would  make  the  salary  seven  thousand  dollan  instead  of  six 
thousand  dollara.  Now,  sir,  the  great  cry  of  the  people  is  retrenchment 
and  reform,  say  some  gentlemen,  and  they  contend  that  the  people  want 
a  niggardly  policy  adopted  in  regard  to  the  pay  of  judicial  omoers.  I 
contend  that  such  is  not  the  case,  and  if  gentlemen  will  look  at  this  in  a 
sensible  light,  they  will  see  that  it  will  have  a  tendency  to  degrade  thesa 
offices,  and  prevent  men  who  are  competent  from  fillmg  them.  What 
man  can  take  the  position  of  Supreme  Judge  of  this  Stale  and  lire  as  he 
ought  to  live  on  five  thousand  dollara  a  yearT  The  salary  is  too  low 
now.  You  cannot  get  gentlemen  who  are  qualified  to  fill  these  positions 
unless  you  pay  them ;  and  let  me  say  to  gentlemen  who  come  nere  for 
the  purpose  of  degrading  these  positions,  that  they  will  not  meet  with 
favor  when  they  go  before  the  people.  The  people  of  California  are  not 
niggardly,  sir,  in  the  payment  of  salaries  to  their  public  officers.  They 
are  always  willing  to  pay  according  to  the  services  rendered.  Do  you 
suppose  you  can  get  the  liest  and  most  competent  men  to  fill  these  posi- 
tions unless  you  pay  them?  I  say,  no.  No  man  of  ability  can  accept 
and  fill  the  office  of  Superior  Judge  for  the  salary  which  this  amend- 
ment proposes  to  pay.  Oentlemeii  come  to  the  Legislature  upon  theory 
of  retrenchment  and  reform,  and  they  run  wild  upon  the  proposition, 
thinking  that  they  are  thereby  giving  satisfaction  to  the  people  in  reduc- 
ing down  the  salaries  uf  public  officere  to  nothing,  and  degrading  these 
offices.  My  experience  has  been  that  instead, of  the  people  inaorsing 
these  men,  I  have  never  known,  with  one  or  two  exceptions,  any  of 
these  gentlemen  to  be  returned  to  the  Legislature  by  the  people.  The 
|>eople  do  not  ask  it.  The  people  ask  that  justice  shall  be  administereci 
bv  tneir  judicial  officers,  and  tnat  they  shall  do  it  in  a  manner  that  will 
give  satisfaction,  and  do  justice  to  all  alike.  They  demand  that  it  shall 
be  administered  with  intelligence,  and  not  with  ignorance.  You  are 
opening  the  door  for  filling  these  positions  with  men  who  are  incompe- 
tent, because  competent  men  will  not  accept  them  for  the  salaries  which 
^ou  propose  to  pay.  What  man  is  there  in  the  State  of  California,  who 
isqualified  by  experience  and  learning  to  fill  the  office  of  Superior  Judge, 
whocannot  make  twice  as  much  practicing  bis  profession  as  this  amend- 
ment proposes  to  pay?  I  hope  this  proposition  will  be  voted  down.  It 
is  little  enough,  as  reported  by  the  committee,  and  a  po,rtio'i  of  the  com- 
mittee were  in  favor  of  raising  the  salary  of  the  Supremf,^udges  to  seven 
thousand  dollara,  but  tb%y  finally  concluded  to  leave  it  at  six  thousand 
dollara,  on  account  of  there  being  no  complaints  made  by  ^he  people  at 
the  salaries  now  paid. 

I  hope  this  amendment  will  not  be  carried.  I  think  it  ought  to  be 
raised  instead  of  being  reduced,  and  I  know  it  will  meet  with  favor 
throughout  the  country,  and  it  will  keep  men  out  of  these  positions  who 
are  not  competent  to  fill  them.  Such  a  proposition  as  this  seems  ridicu- 
lous to  me.  The  Superior  Judges  are  now  getting  salaries  above  what  it 
is  proposed  to  pay  them  here.  They  ought  to  be  men  of  ability  and 
learning;  men  qualified  to  fill  the  position  with  honor  and  dignity,  and 
they  ought  to  have  salaries  that  would  allow  them  to  live  respectably,  at 
least.  No  one  has  complained  about  the  salaries  of  District  Judges,  and 
yet  the  Superior  Judges  will  have  a  good  deal  more  work  to  do  tnan  the 
District  Judges.  They  fill  the  position  of  County  Judge,  and  do  all  the 
probate  business,  and  I  am  not  m  favor  of  reducing  the  salaries  down  so 
as  to  bar  out  competent  men.  I  trust  that  such  a  proposition  as  this  will 
meet  with  but  little  favor  at  the  hands  of  this  Convention.  I  trust  that 
this  wEole  matter  will  be  taken  as  the  committee  have  reported  it — not 
because  I  was  one  of  the  committee,  but  because  I  believe  the  committee 
better  competent  to  fix  these  salaries  than  this  house.  It  is  not  reason- 
able to  suppose  that  the  gentlemen  who  are  upon  that  committee  could 
go  upon  the  farm  and  conduct  the  business  as  well  as  men  who  are 
farmere;  neither  could  it  be  expected  that  farm^re  could  fix  the  salaries 
of  judicial  officere  as  well  as  men  who  have  given  their  lives  to  the 
study  of  the  business,  and  underetand  it  I  trust  that  gentlemen  will 
look  at  this  mstter  in  the  light  of  reason,  and  not  in  the  light  of  dema- 
gogy ,.for  it  will  avail  them  nothing.  The  people  will  not  thank  them 
tor  doing  it 

Mb.  INMAN.  Mr.  Chairman :  I  offer  an  amendment  to  the  amend- 
ment 

Tbe  SECRETARY  read: 

"  Strike  out  all  the  words  down  to  and  including  the  vrord  'each,'  in 
line  seven,  and  insert  the  following:  'The  Justices  of  the  Supreme  Court 
shall,  at  stated  times,  during  their  continuance  in  office,  receive  from  the 
State  treasury,  for  their  services,  a  comfieosation  which  shall  not  be 
increased  nor  diminished  during  the  term  for  which  they  shall  have 
been  elected.  During  the  term  of  the  firat  Judges  elected  under  this 
Constitution  the  annual  salaries  of  the  Judges  of  the  Supreme  Court 
shall  be  five  thousand  dollara;  the  annual  salaries  of  the  Judges  of  the 
Superior  Courts  shall  be  one  thousand  dollara  each,  to  be  paid  out  of  the 
Stale  treasury,  and  such  additional  sum  as  shall  be  fixed  by  the  Board 
of  Supervisora  of  the  several  counties  of  the  State,  which  amount  so 
fixed  shall  be  paid  out  of  the  treasury  of  such  counties.  The  Boards  oif 
Supervisora  of  the  several  counties  shall  fix  said  salaries  at  least  three 
months  next  preceding  the  election  of  such  Superior  Judge.'" 

Tbe  CHAIRMAN.    That  is  not  an  amendment  to  tbe  amendment 

BEMABKS  OF  HB.   BEXBSTECHES. 

Mb.  BEERSTECHER.  Mr.  Chairman :  I  hope,  as  far  as  the  Supreme 
Judges  are  concerned,  that  their  salaries  will  not  be  reduced  below 
the  amount  of  six  thousand  dollara.  The  people  of  this  State  have 
not,  and  do  not  demand  the  reduction  of  salaries,  but  they  demand 
an  economical  administration  of  public  affaira,  by  the  public  officen 
occupying  official  positions.  The  people  have  never  objected  to  the 
payment  of  reasonable,  even  liberal  salaries,  but  they  have  objected  to 
the  method  of  administering  the  public  service.    I  am  not  surprised 
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that  any  gentleman  as  well  versed  in  legal  lore  as  the  gentleman,  as 
well  acquainted  with  the  wants  of  the  people,  a  gentleman  who  has 
given  such  acute  examination  into  the  subject  under  consideration,  as 
the  gentleman,  who  has  stated  on  the  floor  of  this  Convention  that  he 
was  able  to  live  for  five  dollars  a  week,  should  offer  an  amendment  here 
to  cut  down  the  salary  of  our  Judges. 

Mr.  STEDMAN.    I  would  like  to  state  to  the  gentleman 

Tbb  CIIAIHMAN.  Such  remarks  are  out  of  order.  The  gentleman 
will  take  his  seat. 

Mr.  BKKRSTECHER.  It  may  be  presumption  for  me  to  rise  here 
and  make  any  opposition  to  the  views  of  the  gentleman.  I  know  it 
does  not  reflect  the  opinion  of  the  members  of  the  bar 

Mb.  McCOY.  I  ask  the  gentleman  if  bis  opinion  is  backed  by  bis 
experience. 

Mr.  BEERSTEOHER.    What  in,  sir. 

Mr.  McCOY.    By  your  experience  as  a  resident  of  this  State. 

Mr.  BEERSTECHER.  I  have  known  men  to  live  in  this  State  for 
twenty  years  and  still  not  know  anything.  1  have  known  men  who 
have  been  here  for  eighteen  months,  who  have  traveled  all  over  the 
State,  to  know  more  about  the  State  than  men  who  had  been  here 
twenty  years.  I  do  know,  gentlemen,  and  I  believe  upon  reflection 
this  committee  knows,  that  the  people  of  this  State  have  never  objected 
to  the  payment  of  liberal  salaries,  but  their  objection  has  been  to  the 
waste  of  public  mone}[.  I  do  not  believe  the  people  desire  to  have  a 
man  occupy  the  position  of  Supreme  Judge  of  this  State,  and  receive 
such  a  miserable  salary  that. he  can  scarcely  eke  out  an  existence  for 
himself  and  family,  if  he  hare  a  family.  It  is  desirable  that  these  men 
be  placed  upon  a  plane  where  they  will  not  be  influenced  by  outside 
influences.  The  officers  of  the  judiciary  should  be  rendered  entirely 
independent  by  the  payment  of  liberal  salaries.  There  can  be  no  per- 
sonal desire,  on  my  part,  to  occupy  the  position  of  Supreme  Judge, 
because  this  committee  has  said  that  a  man  must  be  thirty-five  years 
old  to  get  there.  I  hope  the  amendment  to  cut  down  the  salaries  of 
Supreme  Judges  from  six  thousand  dollars  to  five  thousand  dollars  will 
nut  prevail.  As  to  the  amendment  of  the  gentleman  from  Alameda,  to 
[lay  the  Superior  Judges  one  thousand  dollars  each  out  of  the  Slate 
treasury,  and  the  balance  to  be  paid  by  the  counties,  for  my  part  I  do 
not  care  whether  it  prevails  or  not.  San  Francisco  is  willing,  so  far  as 
I  know,  that  the  salaries  should  be  paid  out  of  the  State  treasury.  If. 
however,  the  salaries  are  to  be  paid  by  the  counties,  San  Francisco  will 
be  the  gainer,  because  San  Francisco  pays  more  than  her  proportionate 
share  of  ^axes  towards  the  support  of  State  government. 

RKHARKS  or  MR.  LIRKIM. 

Mr.  LAREIN.  Mr.  Chairman :  I  favor  the  amendment  of  the  gen- 
tleman from  Alameda.  I  believe  that  amendment  to  incorporate  the 
sentiments  of  the  people,  and  the  views  of  those  men  who  voted  for  this 
Convention.  At  the  organization  of  the  State  government  the  Governor 
received  ten  thousand  dollars.  It  was  afterwards  reduced  to  seven 
thousand  dollars.  This  Convention  has  determined  that  six  thousand 
dollars  is  enough  for  him.  The  salarjr  of  the  Supreme  Judges  has  been 
six  thousand  dollars  since  the  organization  of  the  Government.  Five 
thousand  dollars  to-day  for  a  man  iu  a  position  of  this  kind  is  more 
than  ten  thousand  dollars  was  in  eighteen  hundred  and  fifty-five  and 
ei|;hteen  hundred  and  sixty.  There  is  that  difference  in  the  country. 
Five  thousand  dollars  will  employ  the  talent,  and  tlie  best  talent  of  the 
State,  for  the  position  of  Supreme  Judge.  One  thousand  dollars,  more 
or  less,  is  not  going  to  make  a  man  honest,  nor  keep  him  honest.  Yuu 
will  elect  your  Judges  for  twelve  years.  A  Judge  will  receive  sixty 
tliousand  dollars.  If  the  term  was  cut  down  tn  four  years,  the  same 
arguments  would  not  hold  good.  From  information  I  have  ascertained, 
three  quarters  of  the  lawyers  are  barely  making  a  living,  and  some  of 
them  the  best  men  in  the  profession.  The  country  is  full  of  them,  and 
there  is  no  money  in  the  business.  The  majority  of  attorneys  throughout 
the  State  are  starving.  Pay  them  in  proportion  to  what  they  can  make 
in  their  business  throughout  the  State.  There  are  few  lawyers  in  this 
State  making  more  than  five  thousand  dollars  a  year.  I  am  willing  that 
the  State  should  pay  one  thousand  dollars,  ^d  the  counties  the  balance. 
The  Boards  of  Supervisors  should  be  allowea  to  determine  what  salaries 
they  will  pay.  It  will  bring  the  Government  home  te  the  people.  It 
will  enable  them  to  determine  what  the  pay  of  public  o6Scers  shall  be. 
I  think  the  gentleman's  amendment  is  correct.  I  think  it  is  demanded 
by  the  people. 

RBHARES  or  MR.  DDDLRT. 

Mr.  DUDLEY,  of  Solano.  Mr.  Chairman :  I  do  not  consider  myself 
competent  to  pass  upon  the  whole  report  of  the  committee,  but  as  far  as 
this  item  of  salaries  is  concerned  I  believe  I  understand  it,  knowing 
where  the  money  comes  from.  I  remember  very  well  ten  years  ago  when 
the  Legislature  of  this  State  provided  that  the  salary  of  the  Supreme 
Judges  should  be  six  thousand  dollars.  We  thought  that  enough  at  the 
time.  Judge  Sanderson  thought  it  enough  at  that  time.  That  was 
the  figure  he  would  take  it  for.  Now,  it  is  well  known  to  every  gen- 
tleman here  that  five  thousand  dollars  to-day  is  more  money  than 
six  thousand  dollars  was  then.  That  investment  then  would  not  make 
a  man  a  living,  and  there  are  plenty  of  men  who  are  living  well 
on  it  to-day.  A  salary  of  five  thousand  dollars  would  represent  a  capi- 
tal of  forty  thousand  dollars  now.  It  is  a  higher  salary  than  six  thou- 
sand dollars  was  then.  Times  have  changed.  The  State  of  California 
is  coming  down  from  the  flush  times  of  eighteen  hundred  and  fifty,  and 
all  classes  must  be  content  with  smaller  profits,  and  content  to  pay  less 
money.  We  were  fast  drifting  into  bankruptcy,  I  might  say,  and  I 
believe  if  any  one  thing  will  cause  this  Constitution  to  be  adopted,  it 
will  be  the  fact  that  we  have  established  a  system  of  economy.  That 
system  ought  to  be  extended  to  the  salaries  of  Judges  as  well  as  to  the 
salaries  of  other  officiab.    This  Convention  has  cut  down  the  salary  of 


the  Governor  and  other  State  oflicers,  and  I  see  no  reason  why  the  sala- 
ries of  judicial  officers  should  be  left  at  the  old  figure.  CerUinly  there 
is  no  reason  why  they  should  not  be  cut  down  in  the  same  ratio  as  we 
have  cut  down  other  officers.  As  to  the  ability  that  would  be  gained  by 
paying  high  salaries,  that  might  and  it  might  not  be  so.  Money  will 
not  always  buy  brains.  It  is  not  always  the  best  man  who  is  able  to 
secure  the  majority  of  a  nominating  convention.  The  best  men  do  not 
always  carry  off  the  prize,  by  any  means.  It  is  sometimes  the  man  who 
surrounds  himself,  and  calls  to  his  aid,  the  best  political  wire-pullers.  It 
is  the  one  who  is  sharpest  in  making  political  trades.  And  if  the  salary 
is  high,  so  as  to  make  the  office  an  object,  that  class  of  men  are  more 
apt  to  enter  the  contest.  I  hope  that  members  will  look  at  this  matter 
favorably.  Now,  if  these  salaries  are  paid  out  of  the  Stote  tfeasury,  the 
contest  for  additional  Courts  will  be  renewed  in  the  Legislature,  and  it 
won't  be  five  years  before  there  will  be  one  hundred  Superior  Judges  in 
this  State.  If  these  salaries  are  paid  out  of  the  county  treasury,  instead 
of  Santa  Clara  and  Alameda  coming  in  for  two  Judges,  they  will  gel 
along  with  one. 

RRMARKS  or  MB.   RRDDT. 

Mb.  REDDY.  Mr.  Chairman  :  It  seems  to  me  that  this  amendment 
is  something  remarkable.  Why  sUould  you  be  so  penurious?  Do  you 
desire  to  drive  our  Judges  into  a  hash  house  to  liveT  Now,  sir,  the  idea 
of  sending  the  Superior  Judges  of  the  State  to  the  Board  ef  Sujiervisor*. 
Why,  he  would  have  difficulty  in  finding  the  Board  in  some  of  the 
counties.  Now,  what  position  will  a  Judge  occupy  towards  the  Boarch 
of  Supervisors?  In  many  of  the  counties  of  this  State  there  are  what 
are  called  "  Court  House  rings."  Now,  suppose  that  the  Board  of  Super- 
visors should  go  contrary  to  law,  and  the  Judge  is  called  upon  to  bring 
them  back  to  thb  right  path.  Is  he  notundertheirthumbt  Ifhegives 
a  decision  contrary  to  them,  will  they  not  reduce  his  salary?  What 
kind  of  a  position  will  the  Judge  occupy  as  far  as  his  living  is  con- 
cerned ? 

Mr.  8TEDMAN.  I  would  like  to  ask  you  a  (question,  whether  you 
don't  believe  a  Judge  of  the  Supreme  Court  can  live  on  five  thousand 
dollars  a  year? 

Mb.  REDDY.  We  do  not  propose  to  make  them  live  in  any  such  way. 
We  propose  to  give  them  salaries  that  they  can  live  comfortably  on. 

Mr.  STEDMAN.  I  will  ask  you  if  they  ought  not  to  live  on  fifteen 
dollars  a  day? 

Mr.  REDDY.  I  have  no  objections  to  the  gentleman  asking  ques- 
tions.   It  is  about  the  best  argument  I  can  make.    Any  more  questions? 

Mr.  STEDM.AN.    After  awhile. 

Mr.  REODY.  Can  you  make  any  suggestions  as  to  the  means  of 
reducing  the  cost  of  living?  If  you  have  any  suggestions  to  make  on 
that  kind  of  political  economy  I  will  be  glad  to  bear  them,  and  I  have 
no  doubt  other  gentlemen  will  be. 

Mr.  STEDMAN.    I  leave  that  to  the  gentleman. 

Mr.  REDDY.  As  the  gentleman  is  posted  to  a  wonderful  degree  in 
the  mysteries  of  cheap  victualing,  I  would  like  to  bear  from  him  upon 
that  question. 

Mb.  STEDMAN.    That  is  not  the  question  before  the  Convention. 

Mr.  REDDY.  I  do  not  know  of  any  man  in  this  Stete  who  has  got 
the  thing  down  any  finer,  unless  I  might  except  some  of  the  Chinese 
companies.  Now,  sir,  with  reference  to  the  salaries  of  Judges.  The 
gentlemen  who  are  supposed  to  know  most  about  it  say  that  salaries  are 
not  too  high.  I  tbiuk  they  are  not  too  high.  As  far  as  the  Superior 
Judges  are  concerned,  they  are  to  get  one  thousand  dollars  from  the 
Stete,  and  the  balance  is  to  be  fixed  and  paid  by  the  Board  of  Super- 
visors. Who  is  going  to  accept  these  positions  on  any  such  terms,  wnen 
they  do  not  know  what  whim  the  Board  of  Supervisors  may  take? 
They  don't  know  whether  the  Board  of  Supervisors  will  fix  it  high 
enough  so  they  can  afford  to  teke  it  or  not.  AH  over  the  country  there 
are  complaints  about  the  manner  in  which  justice  is  administered  iu  the 
County  Courts  of  the  Stete,  because  the  salaries  are  too  low  to  induce 
first-cUtss  men  to  accept  the  office.  These  offices  are  only  sought  after, 
as  a  rule,  by  men  who  are  incapable,  which  is  shown  by  the  number 
and  class  of  appeals  that  come  to  our  Supreme  Court  from  these  counties. 
Some  of  the  most  ridiculous  blunders  are  made  by  these  County  Judges. 
Instead  of  being  economical  to  employ  this  class  of  men,  it  is  a  dead 
loss  to  the  State,  because  of  the  loss  of  time  and  the  increasing  of  the 
expenses  of  the  Supreme  Court.  I  do  not  think  there  is  any  economy 
at  all  in  trying  to  nil  these  offices  on  any  such  terms  as  have  been  pro- 
posed here.  I  am  sure,  if  the  State  is  to  pay  anything  at  all,  it  ought 
to  pay  altogether,  and  not  subdivide  it;  not  send  to  the  Stete  for  a  pirt, 
and  to  the  county  for  a  part.    Don't  make  this  whole  system  ridiculous. 

remarks  or  MB.  MCrABLAND. 

Mb.  McFARLAND.  Mr.  Chairman :  It  is  easy  for  a  lot  of  rich  farm- 
ers, who  monopolize  the  rich  farms  of  the  State,  to  come  here  and  sujj- 
gest  low  salaries  for  judicial  officers,  who  have  no  capital  besides  their 
salaries.  All  he  has  is  his  yearly  income.  These  are  responsible  posi- 
tions, and  we  ought  to  have  responsible  men  for  them,  and  men  of 
character.  We  know  that  where  large  private  interests  are  to  be  looked 
to,  and  great  responsibility  atteches,  the  salaries  are  fixed  in  proportion. 
And  what  responsibility  is  there  that  is  equal  to  the  responsibility  which 
devolves  upon  a  Judge?  They  have  not  only  the  property  of  one  indi- 
vidual in  their  keeping,  but  the  property  of  the  whole  State.  More 
than  that,  the  life  and  liberty  of  every  citizen  in  the  State.  And  yet 
you  want  to  pay  such  men  the  ordinary  hire.  I  suppose  you  could  get 
men  to  teke  the  position  of  Superior  Judge  for  two  thousand  dollars  a 
year.  I  suppose  you  could  employ  men  at  that  price.  But  look  at  the 
immense  interests  that  are  involved,  and  see  whether  it  is  safe  to  do  it. 
I  think  the  salaries  of  Superior  Judges  are  too  small.  You  are  dividing 
up  the  Stete  by  counties,  and  in  the  small  counties  paying  very  sraaU 
salaries.  And  yet  in  a  few  years  some  of  these  counties  may  develop 
into  first  class  counties.    Take  the  County  of  Iiiyo,  which  is  now  a  small 
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county,  and  yet  in  three  yean  more  it  may  have  millions  of  dollars 
worth  of  property  involved.  That  is  likely  to  be  the  case  anywhere  in 
the  State.  Now  do  you,  with  these  immense  interests  involved,  wish  to 
take  men  from  the  class  that  are  willing  to  worl<  for  small  salaries?  Six 
thousand  dollars  is  certainly  not  too  much  fur  a  man  who  is  capable, 
who  has  character,  a  man  of  learning  and  integrity,  and  qualified  in 
every  way  to  administer  upon  these  immeuse  interests.  I  suppose, 
however,  there  is  no  use  to  argue  these  things.  There  are  certain  men 
who  will  overlook  all  these  things,  and  do  almost  anything  if  they  think 
it  will  bring  them  a  little  popularity.  My  friend  to  my  left,  Mr.  Larkin, 
I  do  not  think  ever  gets  on  a  single  senteuce  without  the  word  "  people  " 
in  it.  If  you  will  watch  any  of  his  speeches  you  will  hear  the  word 
"jwople"  forty  times.  [Laugliter.]  I  for  one  do  not  fear  the  people. 
I  ara  here  to  do  what  is  ri^ht  and  just  and  best  for  the  whole  State,  and 
not  to  make  popularity  with  any  particular  class.  The  people  sent  us 
here  to  do  what  is  right.  They  trusted  in  oor  judgment  to  do  it.  When 
we  do  what  is  ri^ht  we  will  please  and  comply  with  the  wishes  of  the 
people.  And  if  it  don't  please  Ihem  we  will  Lave  done  our  duty  any- 
way. I  hope  gentlemen  will  not  vote  to  cut  down  salaries  simply 
through  fear  ofunpopularity.  Uentlemen  should  not  be  so  afraid  of 
that.    The  people  will  indorse  what  is  right. 

BtUABKS  or  MB.  CAPLIS. 

Mb.  CAPLES.  Mr.  Chairman :  I  feel  compelled  to  rise  and  protest 
against  the  assumption  of  my  colleague,  Mr.  McParlaud.  He  assumes 
'  that  the  farmers  come  here  desiring  to  cut  down  the  salaries  of  Judges. 
What  are  the  facts  in  the  case?  The  author  of  the  proposition  is  a  law- 
yer. 

Mb.  BEERSTECHER.  Mr.  Stedman  is  no  lawyer.  .1  repudiate  and 
scorn  the  idea. 

Mb.  STEDMAK.    I  thank  the  gentleman  for  his  explanation. 

Mb.  CAPLES.  The  gentleman  said  so  in  his  speech.  I  declare  that 
the  farmers  have  not  done  what  they  are  charged  with  having  done. 
But  one  farmer  has  spoken  in  favor  of  this  amendment.  I  deny  that 
the  farmers  come  here  desiring  that  the  Superior  Judges  shall  have  a 
beggarly  salary.  The  farmers  have  made  no  such  declaration.  Why, 
what  would  the  gentleman  say  if  some  absurd  proposition  should  be 
offered  by  a  member  of  his  profession,  if  I  should  get  up  and  assert 
that  the  lawyers  were  responsible  for  it,  that  the  lawyers  had  done  so 
and  so?    J^o,  sir,  I  deny  the  imputation. 

SFBXCH   OF   UB.    WILSOM. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  regret  very  much 
that  any  attempt  has  been  made  to  change  the  salaries  of  the  Judges  as 
recommended  by  the  Committee  on  the  Judiciary.  That  committee  is 
composed  of  nineteen  members,  selected  from  various  parts  of  the  State. 
It  is  a  representative  body,  and  capable  of  taking  a  judicial  view  of  this 
subject.  There  was  considerable  division  of  opinion  in  regard  to  salaries, 
some  claiming  that  they  should  be  fixed  higher.  I  think  no  member  of 
the  committee  desired  lower  salaries,  save  one.  Finally,  the  committee 
concluded  that  if  the  salaries  were  fixed  as  they  are  fixed  In  section 
seventeen,  it  would  satisfy  every  one,  and  nobody  could  raise  any  objec- 
tion; that  the  amounts  were  fixed  so  low  that  if  there  was  anv  objection 
it  would  rather  be  on  the  ground  that  the  salaries  were  inaifequate.  I 
propose  now  to  oflTer  a  few  considerations  why  they  should  not  be  reduced, 
and  I  could  preseut  many  reasons  why  they  should  be  increased.  In 
the  first  place,  we  claim  to  be  a  great  and  enlightened  oounttr,  and  a 
great  commercial  State.  We  have  what  we  claim  to  be  a  grand  system 
of  jurisprudence.  The  more  the  country  advances  in  civilisation  and 
enlightenment,  the  more  intricate  necessarily  becomes  the  system  of 
jurisprudence.  I  have  not  time  to  refer  to  ancient  history  to  show  that 
when  a  nation  advances  to  a  high  degree  ofcivilization,  the  jurisprudence 
becomes  advanced  also,  and  more  intricate  in  detail.  A  lawyer  is 
required,  under  section  twenty-four  of  this  reported  system,  to  be  thirty- 
five  years  of  age  to  enable  him  to  be  a  Judge  of  the  Supreme  Court,  and 
thirty  years  for  the  Superior  Court.  In  order  to  master  the  system  of 
jurisprudence  which  prevails  in  the  United  States,  he  should  devote  his 
life  to  the  study  of  the  law;  it  is  to  it  alone,  and  daily  and  constant 
labor,  which  makes  a  profound  lawyer.  I  care  not  how  talented  he  may 
be  naturally;  learning  can  only  be  acquired  by  bard  work  and  constant 
study.  As  well  could  a  man  without  study  expect  to  equal  the  great 
civil  engineers  of  the  country  who  have  accomplished  such  wonderful 
results,  as  to  be  capable  of  being  a  Judge  without  careful  and  incessant 
labor. 

The  position  of  Judge  demands  the  highest  skill  and  learning  in  the 
profession.  For  these  positions,  highest  of  all,  we  should  have  men  of 
the  highest  character;  men  of  integrity  and  unswerving  honesty,  as 
well  as  men  of  the  highest  learning  and  experience  in  the  profession. 
Such  is  the  typical  Judge,  and  such  is  the  man  the  people  of  the  State 
want  to  occupy  this  position.  When  we  find  such  a  man,  are  we  to  give 
him  the  same  compensation  as  one  who  never  went  through  such  a 
course  of  labor  and  study,  and  who  does  not  possess  the  same  qualifica- 
tions? The  people  of  California  want  Judges  who  are  able  and  honest, 
men  of  character  and  standing  in  the  community,  and  men  of  the 
highest  skill  in  their  profession.  Even  upon  the  point  of  economy, 
such  a  man  is  cheaper  at  six  thousand  dollars  a  year,  than  a  man  of  less 
skill,  honesty,  and  learning  would  be  at  two  thousand  five  hundred 
dollars  a  year.  If  it  were  only  possible  for  the  members  of  the  Conven- 
tion to  see  the  Courts  as  I  have  seen  them,  to  see  the  administration  of 
justice  as  I  have  seen  it  for  twenty-five  years,  they  would  comprehend 
in  a  moment  that  It  is  greatly  to  the  interests  of  the  State,  in  an  economi- 
cal point  of  view,  as  well  as  in  any  other  respect,  to  have  the  highest 
skill  and  ablest  men  of  the  profession,  at  the  highest  rates.  What 
Judges  will  we  get  at  low  salaries?  Men  will  accept  Judgeships  at  low 
salaries  because  they  cannot  do  better,  because  they  are  not  skilled  in 
their  profession,  and  the  result  will  be  swift  injustice,  or  slow  dragging 


trials,  infinite  blunders,  reversals  and  new  trials  granted,  and  in  the  end 
the  St&te  will  pay  three  times  more  than  it  would  if  we  had  men  learned, 
able,  prompt,  quick,  intelligent,  and  thoroughly  honest.  Their  decis- 
ions would  not  be  so  generally  reversed,  nor  cases  sent  back  so  frequently 
for  new  trials.  In  point  of  economy  alone  we  could  better  afford  to  pay 
good  men  ten  thousand  dollars.  It  is  most  expensive  to  the  people  to 
have  incompetent  persons  occupying  these  positions.  Men  soon  kqow 
when  a  dishonest  person  is  on  the  bench,  and  such  will  often  be 
approached.  When  a  competent  and  upright  man  is  on  the  bench,  no 
such  attempts  will  be  made.  The  State  will  retrograde  in  point  of 
Intelligence  and  official  integrity  by  having  unskilled  and  incompetent 
lawyer*  advanced  to  these  positions.  The  Supreme  Court  itself  will  be 
lowered  in  dignity  by  havmg  cheap  Judges  on  the  bench.'  Will  any 
person  here  say  that  he  employs  the  cheapest  lawyer  to  attend  to  his 
business  in  Court?  And  why  not?  Why  not  employ  those  men  who 
are  willing  to  work  the  cheapest  in  order  to  get  business,  upon  the  same 
principles  that  you  want  to  employ  them  to  sit  upon  the  bench?  Why 
not  select  your  Judges  by  calling  for  sealed  proposals  for  the  lowest 
terms  men  will  take?  It  you  have  a  house  to  build,  do  you  want  a 
man  who  does  not  undei'stand  his  business,  or  do  you  want  skilled  labor? 
Do  you  not  seek  for  the  best  and  most  skillful  men,  and  is  It  not  cheaper 
in  the  end  ?  I  have  had  some  experience  in  house  building  myself,  and 
I  have  found  it  much  more  expensive  when  I  have  not  secured  the  best 
workmen.  It  is  invariably  so  m  the  end,  and  it  is  to  the  grand  end  we 
are  now  looking. 

Great  learning  and  long  experience  are  the  best  qualifications  for  the 
bench.  By  this  system  a  Judge  is  excluded  from  any  other  office  during 
the  whole  term  of  his  judicial  career.  For  twelve  years  be  is  incapaci- 
tated from  holding  any  other  than  a  judicial  office.  At  the  end  of  the 
twelve  years,  when  he  retires  from  the  bench,  he  finds  himself  out  of 
business,  without  any  fortune  accumulated,  and  is  compelled  to  go  to 
work  and  build  up  business  anew.  Business  grows  up  slowly,  from  day 
to  day,  and  a  good  law  business  is  not  acquired  without  some  efibrL 
When  upon  the  bench,  no  Judge  is  building  up  a  business.  He  must 
start  anew,  on  retirement  from  the  bench,  and  build  up  a  business  the 
same  as  a  young  lawyer  just  admitted  to  the  bar.  This  position  as  Judge 
does  not  tend  to  brin^  him  any  clients  as  a  lawyer.  He  is  cut  off  from 
all  connection  with  his  former  clients.  He  will  have  lost  all  his  clients. 
They  will  have  transferred  their  business  to  other  attorneys.  He  will 
have  been  exclusively  engaged  upon  the  bench.  His  habits  of  life  will 
have  become  judicial,  and  it  will  be  difficult  for  him  to  become  an  advo- 
cate again.  Mis  position  on  the  bench  will  have  unfitted  him,  in  a 
measure,  for  active  duty  as  a  practicing  attorney.  It  is  taking  twelve 
years  of  the  very  best  years  of  his  life.  He  sacrifices  twelve  years  of  his 
life,  at  a  time  when  he  is  best  capable  of  making  the  most  money  out  of 
bis  profession,  and  of  establishing  a  large  and  continuing  business.  That 
the  salaries  of  the  present  Supremo  Judges  are  too  high  has  been  asserted 
by  members  of  this  body,  on  this  floor.  We  have  fixed  them  at  six 
thousand  dollars.  We  have  been  paying  the  District  Judges  in  the 
larger  districts  of  the  State  six  thousand  dollars,  as  will  be  seen  by  refer- 
ing  to  the  Political  Code.  No  complaint  about  these  salaries  has  been 
h«trd  from  the  jieople.  I  know,  as  far  as  the  District  Judges  of  San 
Francisco  are  concerned,  that  there  is  no  body  of  men  who  work  harder. 
Thev  are  earnest  and  laborions  in  the  administration  of  justice.  They 
work  persistently,  and  still  they  are  not  able  to  keep  up  with  the  calen- 
dar. The  Court  calendars  are  all  behind  now,  and  I  know  there  are 
gentlemen  on  the  bench  who  have  actually  impaired  their  health  by 
their  close  attention  to  their  duties.  It  is  an  absolute  fact  that  there  is 
more  ill-health  among  the  Judges  than  among  any  other  class  of  officeiv. 
There  are  several  Judges  now  who  are  suffering  from  infirmities  caused 
b^  too  close  an  application  to  business.  I  do  not  know  how  it  is  in  other 
districts,  but  I  speak  of  San  Francisco,  where  I  am  especially  familiar 
with  the  business.  It  is  bad  policy,  in  point  of  economy,  to  place  these 
salaries  too  low.  They  are  all  rl^lit  now,  as  fixed  by  the  report  of  the 
committee,  and  I  think  this  section  was  intended  to  place  them  at  the 
very  lowest  rate  that  could  be  considered  at  all  reasonable. 

Look  at  England,  and  the  policy  which  there  prevails.  She  pays  high 
salaries,  and  when  a  man  retires  from  office  he  is  pensioned  for  life. 
Not  that  I  would  be  in  favpr  of  imitating  that  policy,  but  I  mentioned 
it  merely  to  show  the  contrast  between  that  system  and  ours.  There  is 
another  thing  to  be  considered :  Judges  have  brought  before  them  cases 
involving  millions  of  dollars.  Is  it  wise  to  put  down  the  salaries  so  low 
that  they  will  be  subject  to  temptations?  It  is  certainly  very  bad  policy. 
All  men  are  human.  Judges  no  less  so  than  other  men,  and  if  we  cut 
down  the  salaries  so  low  that  they  cannot  live,  they  will  be  more  likely 
to  listen  to  outside  Influences,  and  be  more  easily  tempted,  than  if  they 
were  rendered  independent  by  a  reasonable  salary. 

The  amendment  of  the  gentleman  from  Alameda  affects  Sau  Fran- 
cisco more  than  it  does  other  counties.  That  county  bears  more  of  the 
expenses  of  the  State  government  than  any  other  county,  in  proportion 
to  inhabitants.  That  consideration,  however,  does  not  affect  me  in  the 
slightest  degree.  The  question  with  me  is,  what  is  the  best  system  to 
secure  an  active,  honest,  learned,  and  efficient  judiciary?  What  is  the 
best  system  for  the  whole  State?  I  am  for  the  best,  and  for  paying  a 
fair  price  for  it.  That  is  the  only  consideration  that  moves  me.  The 
people  will  sustain  us  if  we  act  upon  that  principle.  If  we  leave  this  to 
the  Boards  of  Supervisors  there  will  be  constant  applications  on  the  port 
of  the  friends  of  the  Judges  for  an  increase  of  salajy.  There  are  many 
reasons  why  such  a  plan  would  not  work  well. .  We  know  by  long 
experience  that  it  is  bad  policy  to  change  these  salaries.  I  am  sorry, 
but  I  shall  have  to  disagree  with  the  gentleman  in  this  respect.  The 
salaries  fixed  in  the  report  of  the  committee  ahould  be  adopted. 

BEHABKS  OF  UB.  IKVAN. 

Mb.  INMAN.  Mr.  Chairman :  My  reason  for  offering  this  amend- 
ment is  in  regard  to  the  classification  of  the  counties,    I  find  some 
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counties  in  the  third  class  that  ought  to  be  in  the  second  class,  and  some 
in  the  second  class  that  ought  to  be  in  the  third  class.  The  reason  I 
propose  to  cut  dowu  salaries  is  that  the  people  demand  it,  because  of  the 
inability  to  pay.  It  is  very  nice  to  talk  about  too  low  salaries.  I  con- 
tend that  five  thousand  dollars  annually,  for  twelve  years,  is  good  pay. 
Ten  years  ago  business  was  good  of  all  kinds.  The  people  were  able  to 
pay ;  but  now  it  is  different.  I  do  say  that  the  Board  of  Supervisors 
are  the  proper  ones,  and  the  proper  place  to  fix  these  salaries.  It  will 
bring  the  matter  home  to  the  people.  If  you  deny  the  proposition  that 
the  Board  of  Supervisors  are  not  qualified  to  regulate  the  salaries, 
then  you  deny  the  principle  of  self-government.  As  a  proposition,  I 
thiuk  the  Board  of  Supervisors  should  be  allowed  to  fix  the  salaries  of 
every  county  officer.  Besides,  these  Superior  Judges  are  going  to  take 
the  place  of  the  County  Judges,  and  they  become  county  officers,  and  I 
don't  see  why  the  Board  of  Supervisors  are  not  qualified  to  fix  their 
salaries.  While  we  are  adding  two  more  Supreme  Judges,  if  we  do 
not  cut  down  salaries,  wo  will  certainly  add  to  the  expenses  of  the 
judiciary.  This  system  adds  some  thirty-five  thousand  dollars  over  the 
old  system,  while  it  is  a  good  one.  We  certainly  must  cut  down  the  old 
expensive  s^^stem,  otherwise  we  had  better  abandon  it.  That  is  my 
objection  to  it.  I  am  satisfied  if  we  shall  make  some  reduction  it  will 
be  very  acceptable  to  the  people.  I  deny  the  fact  that  money  buys 
brains  or  honesty.  A  man  can  be  just  as  honest  on  three  thousand 
dollars  a  year  as  he  can  on  ten  thousand  dollars.  Money  buys  corrup- 
tion and  dishonesty.  Honest  men  do  not  sell  themselves.  The  rich 
man  is  not  always  honest,  neither  is  the  poor  roan.  It  is  not  the  man 
who  gets  the  highest  salary.  For  twelve  years  at  five  thousand  dollars 
a  year  would  be  sixty  thousand  dollars,  and  any  man  ought  to  live  and 
make  money  on  that.  lie  is  a  fixture  in  the  orace  almost.  I  hope  that 
amendment  will  be  adopted. 

BIHAKKS  OP  MB.  HOWARD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  do  not  think 
there  is  any  economy  in  a  Cheap  John  judiciary.  I  have  seen  it  tried, 
and  if  the  people  of  this  country  demand  anything,  they  demand 
Courts  of  integrity  that  will  not  yield  to  improper  influences.  That  is 
what  they  demand,  and  they  are  sensible  in  demanding  that,  for  the 
judiciary  is  the  sheet-anchor  of  the  Government.  It  is  about  the  only 
set  of  officials  of  this  Government  that  has  not  been  corrupted  and 
debased,  and  I  am  for  keeping  it  in  a  position  where  it  can  remain  pure. 
Kow,  sir,  the  Judges  are  State  officers  and  ought  to  be  paiti  by  the  Slate. 
To  make  the  State  pay  one  thousand  dollars,  and  make  the  Judge 
dependent  upon  the  Supervisors  for  the  balance  of  his  salary,  would  be 
to  make  him  subservient  to  the  politicians  of  the  county.  None  of  these 
salaries  are  fixed  too  high,  and  when  it  comes  to  the  fourth  class,  if  any 
gentleman  moves  to  raise  it,  I  shall  vote  for  it.  I  remember  when  I 
was  a  boy  that  they  hail  a  practice  of  making  the  schoolmaster  board 
round.  This  is  about  the  p<»ition  the  Judge  would  be  placed  in  if  we 
leave  it  to  the  Board  of  Supervisors  to  fix  his  salary.  The  proposition 
is  perfectly  monstrous,  and  would  degrade  and  debase  this  clepartmeut 
of  government,  because  you  destroy  their  independence  and  fearless- 
ness by  making  them  too  dependent.  And  the  system  of  low  salaries 
will  prove  an  evil  instead  of  a  blessing.  John  Randolph  said,  on  the 
proposition  to  reduce  salaries  in  Virginia,  that  it  was  a  proposition 
to  provide  Judgeships  for  lawyers  who  were  incapable  of  making  a 
living  at  the  bar,  and  that  is  true.  We  do  not  want  a  lot  of  cheap 
lawyers  on  the  bench,  we  want  an  independent  honest  judiciary.  It  is 
a  thing  for  the  benefit  and  protection  of^  the  people,  from  the  highest  to 
the  lowest,  and  therefore  it  ought  to  be  the  care  of  the  Government  to 
place  it  upon  a  high  and  independent  plane.  My  frieml  Caples  stated 
the  thing  truly  when  he  said  the  farmers  do  not  demand  a  judiciary 
poorly  paid  and  poorly  organized.  They  have  sense  enough  to  know 
that  great  interests  depend  upon  a  proper  judicial  organization,  inde- 
pendent and  fearless  Judges.  I  am  for  long  terms,  also,  because  then 
Judges  are  not  always  pandering  to  public  sentiment  and  public  opinion 
in  their  decisions.  I  recollect  a  story  told  of  an  Arkansas  Judge, 
who,  when  he  had  an  important  case  to  decide,  used  to  adjourn  Court 
and  go  around  and  take  a  drink  with  the  boys,  to  learn  who  the  parties 
were  and  where  they  came  from,  and  theu  he  would  go  back  and  decide 
the  case.  Now,  a  judiciary  that  is  dependent  on  the  whims  of  the 
Board  of  Supervisors  would  be  something  in  the  same  fix.  Ijet  us  pay 
men  what  they  need  to  live  on ;  what  their  talents  are  worth,  what 
they  can  earn  in  their  profession,  and  then  you  will  get  men  fit  to  fill 
these  positions,  and  you  will  get  your  money's  worth.  And  you  will 
^et  more  than  that.  You  willget  efficiency  and  honesty,  and  capaci^ 
m  the  very  place  above  all  others  that  these  qualities  are  necessary.  It 
is  a  mistake,  sir,  this  attempt  to  save  a  few  pennies  in  the  administra- 
tion of  justice. 

sPKEcn  or  UB.  cassbblt. 

Mb.  CASSERIiY.  Mr.  Chairman  :  Nobody  is  a  better  friend  to  econ- 
omy in  the  administration  of  government  than  I  am.  Generally  speak- 
ing, an  economical  government  is  an  honest  and  pure  government. 
But,  sir,  there  are  two  kinds  of  economy;  one  is  the  true,  reasonable 
economy,  and  the  other  the  false  economy,  which,  for  the  most  part,  is 
a  fraud  upon  the  State,  and  sure  to  produce  evil  results.  Now,  sir,  I 
am  one  of  those  who  do  not  believe  that  the  most  important  thing  in 
the  administration  of  justice  is  that  it  should  be  cheap.  The  real 
important  thing  is  that  it  should  be  upright,  sensible,  conscientious,  and 
«p<»dy.  As  a  mere  question  of  economy,  it  would  be  a  very  serious 
mistake,  in  my  opinion,  for  us  to  reduce  the  salaries  of  Judges.  Every 
lawyer  in  this  body,  and  there  are  a  good  many  here,  will,  I  think,  bear 
me  out  when  I  say  that  one  incompetent,  idle  Judge,  costs  the  State 
more  than  five  Judges  who  are  honest  and  capable,  as  a  Judge  should 
be.  Now,  sir,  we  are  attempting  to  cheapen  the  salaries  of  our  Judges. 
A  cheap  lawyer,  as  everybody  knows,  is  the  dearest  lawyer  in  the  end ; 


and  so  it  will  be  if  you  undertake  to  reduce  to  a  low  standard  the  salaries 
of  our  Judges.  No  man,  in  his  senses,  goes  to  a  poor  lawyer;  he  employs 
a  good  lawyer,  and  generally  he  ^oes  to  the  best  lawyer,  when  the  mat- 
ter in  hanci  is  one  of  considerable  importance  to  him.  Now,  sir,  I  put  it 
to  the  common  sense  of  every  man  who  has  had  any  experience  in 
these  matters,  to  look  at  his  own  experience  and  apply  the  same  princi- 
ple here.  I  put  it  to  my  friends  on  this  floor,  it  tho  proposition  to 
reduce  the  salaries  of  Judges  below  the  figures  fixed  in  the  report  of  the 
committee,  is  not  fraught  with  evil  and  danger?  The  people  of  Califor- 
nia are  a  free-handed,  liberal  people;  they  are  not  a  mean  people;  they 
do  not  demand  that  the  public  officers  shall  be  put  upon  a  niggardly 
salary-.  1  am  not  hunting  for  cheap  popularity,  and  if  I  was,  I  am  not 
certain  but  what  I  am  on  the  really  popular  side  of  the  question.  The 
kind  of  cheap  popularity  which  gentlemen  talk  about  is  not  permanent 
or  lasting.  I  am  in  favor  of  the  report  of  the  committee;  I  think  the 
salaries  tliere  fixed  nr*  none  too  hign.  In  the  State  of  New  York,  when 
the  new  Constitution  was  made,  it  raised  tlie  salaries  of  their  Judges.  I 
think  the  Chief  Justice  of  the  Court  of  Apjieals,  of  New  York,  has  a 
salary  of  twelve  thousand  five  hundred  dollars  a  year,  and  New  York, 
as  we  all  know,  is  by  no  means  as  dear  a  place  to  live  in  ns  this.  The 
term  is  extended  to  fourteen  years,  and  I  believe  there  has  been  no 
complaint  about  the  increased  salary  or  the  extended  term.  Now,  let 
us  adhere  to  the  proposition  of  the  Judiciary  Committee ;  let  us  give  our 
Judges  enough  to  live  upon.  Doubtless  there  are  plenty  of  lawyers  in 
this  State  who  would  be  glad  to  take  these  positions  at  these  reduced 
salaries,  but  we  are  not  anxious  to  have  any  such  men  on  the  bench. 

&PBRCB  or  MB.  WIST. 

Mb.  WEST. .  Mr.  Chairman :  I  believe  the  question  is  upon  the 
amendment  of  the  gentleman  from  San  Francisco,  Mr.  Stedman.  I 
agree  fully  with  the  statement  of  the  gentleman,  that  we  should  make 
these  salaries  fair  and  reasonable,  in  order  to  be  able  to  secure  good 
men  to  fill  these  positions;  and  that  is  one  of  the  reasons  why  I  am  in 
favor  of  the  amendment  of  the  gentleman  from  San  Francisco.  Tho 
facts  have  been,  sir,  that  while  the  people  of  California  have  been  a 
grand  and  enlightened  people,  while  they  are  a  liberal  people,  as  the 
gentleman  says,  they  have  been  one  of  the  most  afflicted  {leople  on  the 
face  of  the  earth.  Their  ideas  have  not  kept  pace  with  the  altered  con- 
dition of  aflTairs.  The  days  of  forty-nine  have  passed,  but  the  ideas  of 
forty-nine  still  remain,  to  a  great  extent.  And  the  time  has  come  when 
we  must  come  down  from  these  exalted  ideas  to  a  fundamental  basis. 
We  can  no  longer  maintain  the  style  of  forty-nine,  because  we  have  not 
the  means  to  do  it.  Everything  else  has  come  down,  and  salaries  must 
come  down  too.  Now,  sir,  it  is  a  fact  that  must  be  apparent,  that  official 
salaries  in  California  have  been  placed  at  such  rates  as  to  engender  cor- 
ruption. Aspirants  to  these  positions  have  spent  thousands  or  dollars  to 
secure  nomination  and  election.  Why  have  they  done  so?  Because  the 
profits  and  emoluments  of  the  office  enable  them  to  do  so.  And,  in  my 
opinion,  the  more  you  increase  these  salaries  beyond  afair  and  just  com- 

r-nsation,  the  more  you  will  encourage  corruption  and  scheming.  Sir, 
do  nut  believe  that  brains  and  capacity  are  as  scarce  as  some  gentle- 
men would  have  us  believe.  Nor  do  I  believe  that  by  raising  the 
salaries  you  will  secure  the  best  men  to  fill  these  offices.  Honesty  is 
not  for  sale  to  the  highest  bidder  by  any  means.  History  shows  that 
the  very  best  men  our  country  has  affiirded  commenced  'their  official 
career  on  low  salaries.  Some  of  the  brightest  ornaments  on  the  United 
States  benches  to-day  are  men  who  commenced  on  a  salary  of  one  thou- 
sand eight  hundred  dollars  a  year,  as  Circuit  Judges,  and  they  were  very 
well  satisfied  too.  Now,  we  are  not  asking  our  Judges  to  come  down  to 
any  such  low  figures;  we  are  ofi°ering  them  lair  and  reav>nable  salaries, 
even  liberal  salaries.  We  offitr  the  Supreme  Justices  five  thousand  dollars 
a  year,  for  a  term  of  twelve  years,  which  would  be  sixty  thousand  dollars 
for  the  term.  If  that  is  not  a  munificent  salary,  I  would  like  to  know 
the  reason.  Now,  I  believe  it  is  an  axiom  that  Judges  hardly  ever  die 
and  never  resign.  We  have  been  admonished  here  that  the  Judges  over- 
work themselves  and  destroy  their  health.  I  believe  that  Judges  are  the 
longest  lived  people  in  the  country,  and  I  am  glad  of  it.  But  I  say  there 
is  no  foundation  for  any  such  sympathy  $8  this  which  is  sought  to  be 
manufactured  for  them.  I  believe,  under  all  the  circumstances,  that  a 
salary  of  five  thousand  dollars  is  ample  for  the  Supreme  Justices.  I 
believe  it  is  a  much  greater  income  than  our  best  lawyers  can  earn  in  the 
same  length  of  time  in  their  profession. 

BEMABKS  or  MB.  STUART. 

Mb.  STUART.  Mr.  Chairman :  I  do  not  know  as  I  can  throw  any 
light  upon  this  question.  If  there  is  any  set  of  men  in  the  State  who 
ought  to  be  in  favor  of  a  well  paid  judiciary,  it  is  the  farmers.  There 
are  very  few  farmers  who  have  not,  some  time  or  other,  been  involved 
in  tedious  and  expensive  lawsuits,  and  there  is  not  a  farmer  who  has 
had  any  experience  but  what  has  seen  the  trouble  and  expense  which 
has  to  ie  encountered  when  there  is  an  ignorant  or  incom[>etent  Judge 
on  the  bench,  or  a  corrupt  one.  The  people  who  own  the  land  are 
directly  interested  in  this  question,  and  the  matter  of  expense  in  obtain- 
ing the  right  kind  of  men  ought  not  to  be  considered  at  all  in  dealing 
with  this  question.  I  think  the  committee  have  fixed  these  salaries  at 
the  right  figure,  and  as  a  farmer  I  am  in  favor  of  that  report. 

BBMABKS  or  MB.  BAt,L. 

Me.  HALL.  Mr.  Chairman:  I  am  in  favor  of  the  report  of  the 
committee,  so  far  as  the  salaries  of  the  Supreme  Judges  are  concerned, 
for  all  the  reasons  that  have  been  submitted  to  the  (^invention  so  fully 
and  forcibly.  I  think  that  a  salary  of  six  thousand  dollars  per  annum 
is  certainly  little  enough.  If  we  had  no  other  or  further  reasons  than 
that  the  State  receives  an  equivalent  in  the  services  rendered,  we  might 
fall  back  upon  the  calendar  which  I  hold  in  my  hand,  showing  over 
three  hundred  cases  for  one  term.    Now,  this  Court  is  required  to  bold 


Digitized  by 


Google 


990 


DEBATES  AND  PROCEEDINGS 


Saturday, 


six  t«rniB  a  year,  and  the  labor  is  eimply  enormous,  and  it  is  astonishing 
to  me  that  they  can  get  through  with  as  much  of  it  as  they  do.  So 
much  for  the  salaries  of  the  Judges  of  the  Supreme  Court. 

I  do  not  think  the  salaries,  as  fixed  in  section  seventeen,  for  Superior 
Judges,  are  too  high.  I  hope  it  will  l>e  retained  as  it  now  stands.  The 
Legislature  is  still  left  with  power  to  make  a  change  in  that  respect, 
according  to  the  correction  made  by  the  Chairman  of  the  Judiciary 
Committee,  and  if  it  shall  be  found  that  the  salaries  are  too  great,  the 
Legislature  may  proceed  to  reduce  them.  I  have  but  this  to  complain 
of:  that  in  so  far  as  the  County  of  San  Joaquin  is  concerned,  the  salary 
is  not,  as  I  had  occasion  to  say,  proportionate  to  the  services  required  in 
that  county.  I  have  already  read  a  report  of  the  general  business  of 
that  county,  and  I  am  satisfied  that  the  Superior  Court  will  have  to  be 
employed  at  least  three  hundred  days,  out  of  the  three  hundred  and 
sixty-five,  in  order  to  dispatch  the  business  of  that  county.  The  salary 
of  the  Judge,  therefore,  will  fall  under  the  standard  of  salaries  estab- 
lished throughout  this  section.  Take  the  standard  of  other  counties  and 
other  classes,  and  the  salary  of  San  Joaquin  is  too  small.  It  is  this  point 
of  injustice  of  which  I  complain.  Now,  this  section  provides  that  the 
salaries  shall  be  paid  out  of  the  State  treasury.  Kow,  take  the  County 
of  San  Bernardino,  which  has  a  Judge  with  a  salary  of  four  thousand 
dollars.  The  County  (tf  San  Bernardino,  in  respect  to  population,  wealth, 
and  amount  of  business,  has  jjerhaps  three  hundred  or  four  hundred  per 
cent,  less  than  the  County  of  San  Joaquin.  Taking  the  salary  provided 
for  the  County  of  San  Bernardino  as  a  standard,  and  the  salary  of  the 
Judge  of  San  Joaquin  County  ought  to  be  Iwentj'  thousand  dollars,  or 
twenty-five  thousand  dollars,  instead  of  five  thousand  dollars,  as  fixed 
in  the  section  under  consideration.  Now,  the  result  is  tbie:  that  we  are 
only  allowed  one  Judge,  while  the  County  of  San  Bernardino  is  entitled 
to  one  Judge  with  a  salary  almost  as  large.  I  am  in  favor  of  the  amend- 
ment ufiered  by  the  gentleman  from  Alameda,  in  respect  to  that  portion 
which  provides  for  the  payment  of  the  Superior  Judges  by  the  several 
counties.  But  it  does  not  go  far  enough.  To  that  part  which  provides 
that  the  Board  of  Supervisors  shall  fix  the  amount  of  these  salaries  I  do 
not  object.  I  am  in  favor  of  paying  these  salaries  entirely  out  of  the 
county  treasury.  I  hold  that  it  is  unjust  to  establish  salaries  in  the 
Constitution  for  these  officers— county  officers,  as  they  are — while  to 
some  counties  ere  denied  the  number  of  Judges  to  which  they  are  enti- 
tled according  to  the  standard  of  wealth  and  population.  For  that 
reason  I  would  like  to  see  an  amendment  adopted  which  would  provide 
that  the  Judges  of  the  Supreme  Court  and  oi  the  Superior  Courts  shall 
severally,  at  stated  periods  during  their  continuance  in  office,  receive  a 
compensation,  which  shall  not  be  increased  nor  diminished  during  their 
continuance  in  office;  and  the  Supreme  Court  Justices  shall  be  paid  out 
of  the  State  treasury,  and  the  Judges  of  the  Superior  Courts  out  of  their 
respective  county  treasuries. 

SPICCH  or  UB.   VCOILLVH. 

Mr.  McCALLUM.  Mr.  Chairman:  I  believe  in  a  case  which  requires 
culture  and  skill,  that  which  is  best  is  cheapest.  I  af^ree  in  the  general 
remarks  which  have  been  made  to  that  efiect.  There  is  no  prudent  man 
who  would  go  in  search  of  the  cheapest  lawyer;  so  no  prudent  people 
will  search  for  the  cheapest  Judges.  I  am  therefore  in  favor  of  a  fair 
and  reasonable  compensation  for  the  judiciary.  At  the  same  time  I 
admit  the  whole  force  of  the  argument  that  at  the  time  the  salary  of 
Supreme  Justices  was  fixed  at  six  thousand  dollars,  that  amount  of 
money  had  no  more  producing  power  than  five  thousand  would  have 
now.  I  believe  the  action  on  the  pending  amendment  will  determine 
whether  we  are  to  get  through  with  this  report,  or  whether  we  are  to  be 
involved  in  a  controversy  which  will  lost  considerable  time,  the  result 
of  which  may  not  be  at  all  satisfactory.  A  great  many  su^estions  will 
be  made  as  to  raising  salaries  and  lowering  salaries,  and  this  same  ques- 
tion of  increasing  the  number  of  Judges  in  certain  counties  will  come  in. 
I  understand  that  the  question  is  now  in  this  shape:  I  would  like  to  ask 
the  Chairman  of  the  Judiciary  Committee  if  that  provision  will  affect 
the  fixing  of  these  salaries  for  the  first  term.  This  section  provides  that 
the  salaries  fixed  shall  not  be  increased  or  diminished  during  the  term 
for  which  they  shall  have  been  elected. 

Mb.  WILSON.  No  manis  salary  can  b«  increased  during  bis  term  of 
office. 

Mr.  McCALLUM.  Then  the  Legislature  would  liave  no  power  in 
the  matter  until  the  first  term  ha.i  expired,  so  they  must  stand  until  the 
terms  shall  have  expired — six  years  for  the  Superior  Court  Judges,  and 
twelve  years  for  the  Justices  of  the  Supreme  Court,  except  those  who 
draw  the  short  term.  Now,  sir,  I  contend  that  the  amendment  offered 
by  ttty  colleague  is  a  solution  of  the  whole  matter.  There  is  precedent 
for  it  in  several  of  the  States.  I  find  in  Georgia  that  the  same  system 
prevails — the  Judges  are  paid  by  districts.  The  same  is  true  in  the  State 
of  New  York,  where  the  Judges  are  paid  by  cities.  In  the  State  of 
Nevada  the  Judges  are  paid  by  the  districts  by  which  they  are  elected. 
So  we  have  abundant  precedent  for  the  amendment  proposed  by  my 
colleague. 

Mr.  WILSON,  of  First  District.    How  many  States  have  that  system  7 

Mr.  McCALLDM.  I  canuot  state  exactly.  In  glancing  over  tile  Con- 
stitutions I  find  the  States  which  I  have  mentioned  have  that  system, 
and  I  presume  others  have  it  which  I  have  not  noticed.  I  cited  these 
States  merely  to  show  that  there  is  precedent  for  a  provision  of  this  kind, 
not  for  the  purpose  of  showing  how  much  they  are  paid.  Now,  it  is  to 
be  remembered  that  these  Superior  Court  Judges  take  the  place  of  the 
County  Judges  as  well  as  the  District  Judges.  The  County  Judges  have 
always  been  paid  by  the  counties,  and  that  is  an  argument  in  favor  of 
pajfing  these  substitutes  by  the  counties  also.  One  very  good  feature  is 
this:  that  it  will  do  away  with  the  disputes  which  have  taxen  place  here 
in  regard  to  the  number  of  Judges  a  county  shall  have.  Very  plausible 
arguments  were  made  in  favor  of  Santa  Clara,  Sonoma,  and  San  Joaquin 
Counties.    Now,  I  think  thos^  counties  shoui4  have  as  many  Judges  ns 


they  are  willing  to  pay  for.  Let  them  have  their  own  way  in  their  own 
local  affairs.  We  have  heard  so  much  about  local  self-government,  why 
not  apply  the  principle  here?  Why  not  provide  that  they  shall  have  as 
many  as  the  business  of  the  county  demands?  The  principle  of  the 
amendment  proposed  by  my  colleague  is  the  correct  one.  Perhaps  it 
may  not  be  adopted.  Perhaps  it  can  be  improved  upon,  but  it  is  the 
true  theory,  that  the  counties  shall  pay  the  Superior  Court  Judges.  It 
will  be  an  additional  argument  why  such  little  counties  as  Alpine  should 
combine  with  other  counties  and  elect  one  Judges 

BKHARKS   or   HR.   HCCOXXILL. 

Mb.  McCONNELL.  Mr.  Chairman  :  I  have  taken  pains  to  see  what 
salaries  are  paid  in  some  of  the  other  States.  I  find  that  the  Chief 
Justice  in  the  State  of  Delaware  receives  one  thousand  two  hundred 
dollars;  Associate  Justices,  one  thousand  dollars.  In  Florida  the  Chief 
Justice  receives  four  thousand  five  hundred  dollars;  Associates,  four 
thousand  dollars;  the  Circuit  Court  Judges,  three  thousand  five  hun- 
dred dollars.  In  Illinois,  the  Supreme  Court  Justices  receive  four  thou- 
sand dollars;  Circuit  Court  Judges,  three  thousand  dollars.  In  Iowa, 
the  Supreme  Court  Justice  receives  two  thousand  dollars;  the  District 
Judges,  one  thousand  six  hundred.  In  Kansas,  one  thousand  five  hun- 
dred dollars.  In  Maryland,  Chief  Justices,  three  thousand  five  hun- 
dred dollars;  Judges  of  the  Circuit  Court,  two  thousand  eight  hundred 
dollars.  In  Michigan,  Judge  of  the  Circuit  Court,  one  thousand  dollars; 
Nebraska,  two  thousand  dollars;  Oregon,  two  thousand  dollars.  Id 
Texas,  the  Chief  Justice  gets  four  thousand  five  hundred  dollars;  Asso- 
ciate Judges,  three  thousand  five  hundred  dollars.  I  find,  also,  in  the 
State  of  West  Virginia,  the  Chief  Justice  gets  two  thousand  dollars,  and 
the  Circuit  Judges,  one  thousand  eight  hundred  dollars.  In  the  State  of 
Wisconsin,  the  Chief  Justice  gets  one  thousand  five  hundred  dollars.  I 
know,  that  many  years  ago,  the  Virginia  Supreme  Judge  got  one  thou- 
sand two  hundred  dollars,  and  we  all  know  what  kind  of  material  they 
had  on  the  bench  there.  I  have  no  doubt  but  there  are  lawyers  in  this 
State  who  can  make  more  money  at  the  bar  than  they  could  in  these 
positions.  The  salary  would  be  no  inducement,  of  course,  to  such  gen- 
tlemen as  Judge.  Shafter  and  Judge  Belcher.  My  friend  from  San 
Francisco,  Mr.  Wilson,  who  can  make  fifty  thousand  dollars  a  year  at 
his  profession,  of  course  could  not  afford  to  accept  such  a  position,  even 
at  the  rates  proposed  in  this  report.  But  there  are  hunoreds  of  other 
lawyers  In  San  Francisco  who  are  glad  to  work  for  fifty  dollars  a  month 
in  a  lawyer's  office. 

Mb.  WILSdN.  I  can  find  you  plenty  of  men  who  will  take  these 
positions  for  nothing. 

Mb.  McCALLUM.  I  don't  want  that  kind  of  men.  It  is  a  notorious 
fact,  that  these  offices,  like  all  offices  in  the  State,  he  who  is  the  best 
worker  gets  it.  There  are  plenty  of  men  who  would  retire  from  prac- 
tice. It  is  a  fact,  that  five  thousand  dollars  will  purchase  more  now 
than  ten  thousand  dollars  would  twenty  vears  ago.  Now,  I  want  to  sc« 
these  officers  fairly  and  reasonably  paid,  but  I  think  thai  five  thousand 
is  enough.  I  hope  the  amendment  will  prevail.  In  case  that  does  not, 
then  I  nope  the  amendment  of  the  gentleman  from  Alameda  will  pre- 
vail. 

BEMABKS  or  MB.  BBTNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  wish  merely  to  express  my 
opinion,  and  say  that  I  am  in  favor  of  the  reportof  the  committee,  hence 
opposed  to  the  amendments.  The  idea  expressed  by  the  gentleman 
from  Alameda,  that  men  will  retire  from  business  for  the  purpose  of 
taking  positions  on  the  Supreme  Bench;  that  men  who  desire  to  retire 
from  active  business  and  active  life,  will  take  these  positions  upon  the 
bench,  either  in  the  Supreme  Court,  or  in  the  Superior  Courts  of  San 
Francisco,  is  one  that  I  am  not  able  to  comprehend.  Such  an  aij^ment 
as  that  is  fallacious,  and  for  one  I  do  not  comprehend  the  force  of  it  It 
is  an  attempt  to  induce  this  Convention  to  place  these  salaries  below 
what  would  be  a  fair  figure.  Now,  sir,  we  do  not  employ  professional 
men  for  the  labor  perfopned,  but  for  the  effect  produced.  We  do  not 
employ  distinguished  lawyers,  as  architects,  as  civil  engineers,  or  me- 
chanics of  the  higher  grade,  for  the  amount  of  labor  they  do,  but  for  the 
effect  they  produce.  If  you  are  taken  sick,  and  your  body  is  racked 
with  pain,  you  send  for  a  good  physician.  He  examines  your  case, 
writes  a  prescription,  you  send  it  to  the  drug  store,  have  it  filled,  and 
take  the  medicine,  and  you  are  cured.  It  cost  the  physician  perhaps 
thirty  minutes  to  come  and  prescribe  for  your  disease,  and  he  charges 
jrou  twenty-five  or  fifty  dollars.  Is  that  for  labor  performed?  No,  sir; 
It  is  for  the  effect  produced.  It  saved  your  life;  perhaps  saved  your 
health  and  your  active  capacity  for  labor  for  many  years.  So  with  the 
lawver;  so  with  the  architect;  so  it  ought  to  be  in  selecting  Judges.  We 
ought  to  have  the  highest  abilitv  in  the  State,  and  in  order  to  get  it  we 
must  expect  to  pay  for  it.  The  staudard  must  not  be  the  absolute 
amount  of  work  performed,  but  the  effect  produced.  We  must  take  into 
consideration  what  it  cost  the  roan  in  time  and  labor  to  produce  that 
effect.  If  we  undertake  to  fix  the  salaries  of  Judges  on  the  basis  of 
actual  routine  labor  performed,  we  will  make  a  very  great  mistake,  and 
one  which  will  result  disastrously  to  the  people  themselves.  You  will 
not  get  the  best  men,  and  if  you  do  not,  then  you  will  have  a  failure  in 
the  administration  of  justice.  It  is  true,  that  in  the  State  of  Oregon  the 
salaries  of  all  the  officers  were  cut  down.  I  happened  to  live  m  that 
State  when  the  Constitution  was  adopted.  It  is  true,  that  the  salary  of 
the  Chief  Justice  was  cut  down  to  two  thousand  dollars;  the  salary  of 
the  Secretary  of  State  was  cut  down  to  fifteen  hundred  dollars;  and  so 
on,  through  the  list  of  State  officers.  That  was  done  in  obedience  to  a 
kind  of  economical  insanity  which  was  abroad  in  the  community.  They 
have  had  enough  of  it  since,  and  have  gradualhr  worked  their  way  back 
to  respectable,  decent  salaries  for  their  State  officers.  And  so  it  will  be 
found  to  work  in  this  State.  If  you  undertake  to  cut  down  the  salaries 
below  a  living  rate,  it  will  be  found  to  work  badly,  and  the  people  will 
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aoon  have  cause  to  regret  it.  It  seems  to  me  that  nil  the  argument  that 
is  necessary  to  secure  the  adoption  of  this  report,  has  already  been  set 
forth,  and  I  will  not  consume  any  more  of  the  time  of  the  donvention 
in  arguing  the  matter. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  move  that  the 
committee  rise,  report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Tbi  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress,  and  ask  leave  to  sit  again.  The  hour  having  arrived,  the 
Convention  will  take  a  recess  until  two  o'clock  r^  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  m..  President  Hoge  in 
the  chair. 
Roll  called,  and  quorum  present. 

SALABiiis  or  jvoata. 

Mr.  HUESTIS.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to  fur- 
ther consider  the  article  on  Judiciary  and  Judicial  Department. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbi  CHAIRMAN.  Section  seventeen,  with  the  amendments,  is 
before  the  committee. 

BKMABES  or  KB.  SHArTKB. 

Mb.  SHAFTER.  Mr.  Chairman:  I  have  listened  patiently  to  this 
discussion.  This  question  is  one  that  has  been  discussed  from  the  incep- 
tion of  the  Government  down  to  the  present  time.  There  is  no  doubt 
bat  the  purchasing  price  of  money  has  been  constantly  decreasing,  from 
the  beginning  of  tlie  Government  down  to  this  time.  It  is  vastly  less 
now  than  it  was  at  the  time  these  illustrations  were  given.  It  is  more 
now,  in  this  State,  than  it  was  twenty  years  ago,  however.  I  recollect 
when  the  Governor  of  Virginia  got  four  hundred  dollars;  the  Secretary 
of  State,  two  hundred  and  seventy-five  dollars — it  was  all  he  earned  ; 
the  Judge  of  the  Supreme  Court  got  one  thousand  dollars.  You  could 
get  boera  for  one  dollar  and  a  half  a  week,  in  first  class  hotels-that  is 
all  I  paid  in  the  New  York  House.  In  Wisconsin  the  salary  was 
reduced  so  low  that  Judge  Jackson  was  compelled  to  resign  because  he 
could  not  live  on  his  salary ;  he  could  not  support  his  family,  so  he 
resigned,  and  went  to  practicing  law  again.  At  that  time  you  could 
buy  wood  fur  one  dollar  a  cord;  you  could  buy  fresh  eggs  for  six  cents 
taoten;  com  was  cheap,  and  good  whisky  eighteen  cents  a  gallon; 
and.yet  this  man  was  not  able  to  support  his  family  on  the  salary.  Now, 
all  these  things  are  chanied,  and  money  has  no  such  purchasing  power. 
If  there  is  any  place  in  the  world  where  we  must  have  efficient  men  it 
is  in  the  judicial  department  If  you  cut  the  salaries  down,  as  you  pro- 
pose to  do  bv  this  amendment,  the  people  will  sun°er  by  it.  Such  a 
reduction  as  this  will  cost  the  State  ten  thousand  dollars,  where  it  costs 
one  thousand  now.  The  learned,  able,  and  efficient  Judge  will  decide 
his  cases  promptly,  and  no  time  will  be  lost;  on  the  other  hand,  your 
cheap  Judge  will  take  a  long  time  to  decide  a  case,  and  the  result  will 
be  that  the  people  will  suffer  by  it.  I  hope  that  this  Convention  will 
adopt  the  report  of  the  committee.  We  have  wasted  enough  time,  and 
in  order  to  ^t  a  vote,  and  avoid  any  further  discussion,  I  move  the  pre- 
▼ious  question. 

TBB  FBXVIOOS  QDISTION. 

Seconded  by  Messrs.  Howard,  West,  Ayers,  and  Evey. 

Thb  CHAIRMAN.  The  question  is ;  Shall  the  main  question  be  now 
put? 

Carried. 

TuK  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
geutlemaii  from  San  Francisco,  Mr.  Stedman. 

Mb.  evey.     Mr.  Chairman :  I  call  for  a  division  of  the  question. 

Thk  CHAIRMAN.  Division  of  the  question  is  called  for,  and  the  first 
question  will  be  on  reducing  the  salary  of  the  Supreme  Court  Justices 
from  six  thousand  dollars  to  five  thousand  dollars. 

The  amendment  was  lost,  by  a  vote  of  33  ayes  to  59  noes. 

Tbb  CHAIRMAN.  The  next  question  is  on  striking  out  five  thousand 
dollars,  and  inserting  four  thousand  dollars. 

Lost,  on  division,  by  a  vote  of  32  ayes  to  59  noes. 

Thk  CHAIRMAN.  The  next  question  is  on  striking  out  the  words 
four  thousand  dollars  in  the  fourteenth  line,  and  inserting  the  words 
three  thousand  five  hundred  dollars. 

Lost. 

Thi  CHAIRMAN.  The  next  question  is  on  striking  out  the  words 
three  thousand  dollars,  and  inserting  the  words  two  thousand  five  hun- 
dred dollars. 

Lost — ayes  18. 

Tbb  CH  AI  RM  AN.  The  question  is  on  the  amendment  to  the  amend- 
ment, proposed  by  the  gentleman  from  Alameda,  Mr.  Inman. 

Lost. 

Mb.  BLACKMER.  Mr.  Chairman:  I  offer  an  amendment  to  section 
seventeen. 

Tbb  SECRETARY  read: 

"Amend  section  seventeen  as  follows;  Strike  out  the  word  '  Kern,' 
and  insert  the  words  'San  Diego,'  and  strike  out  the  words  'San  Diego,' 
and  insert  the  word  '  Kern '  in  place  thereof." 

BBMABKS  or   MB.   BtACKHBR. 

Mb.  BLACKMER.  Mr.  Chairman:  In  looking  over  the  classification 
of  the  counties  as  presented  by  the  report  of  the  committee,  I  notice  that 


there  are  many  inequalities,  and  among  them  one  which  I  desire  to 
ci>rrect  by  this  amendmeut.  Now,  sir,  it  is  stated  by  the  committee 
that  the  basis  u|ion  wiiicii  thia  classification  was  made  w»b  the  popula- 
tion of  the  several  counties,  as  shown  by  the  vole  of  eighteen  hundred 
and  seventy-six.  Of  oourse,  it  would  not  be  fair  in  making  an  adjust- 
ment to  go  back  to  the  census  of  eighteen  hundred  and  seventy  when 
we  have  any  other  statistics,  because  so  many  counties  have  changed 
materially  since  that  lime,  and  the  amount  of  business  tu  be  done  in  the 
Courts  could  not  be  determined  by  the  census.  Now,  sir,  if  population 
was  made  the  basis,  I  submit  that  It  is  but  fair  to  lake  the  very  latest 
statistics  that  can  be  obtained.  '  Whether  that  can  be  obtained  by  the 
vote  of  eighteen  hundred  and  seventy-six,  or  by  something  else,  dues 
not  matter.  But  certainly  any  one  acquainted  with  the  Counties  of  San 
Diego  and  Kern,  must  admit  that  the  population  of  San  Diego  County 
is  in  excess  of  that  of  Kern  County ;  and  so  on  that  ground  I  can  see 
no  possible  reason  v^iy  this  exception  should  have  been  made  in  regard 
to  the  two  counties.  It  certainly  works  an  injustice  to  San  Diego  County, 
which  county  I  have  the  honor  to  represent,  and  I  can  see  no  necessity 
for  placing  Kern  County  in  a  class  where  it  does  not  belong.  Now, 
according  to  the  statistics  of  eighteen  hundred  and  seventy-seven,  the 
population  of  Kern  County  was  set  down  at  nine  thousand,  while  the 
population  of  San  Diego  County  is  set  down  at  twelve  thousand.  I  hii  vo 
every  reas>m  to  believe  that  these  figures  in  the  Statistician  in  regard  to 
San  Diego  County  are  correct,  or  very  nearly  so.  About  a  year  and  a  half 
ago  we  took  some  pains  to  ascertain  what  the  population  of  the  county 
was,  and  it  was  the  opinion  of  the  very  best  judges  that  it  was  not  less 
than  twelve  thousand  at  that  time.  Now,  I  cannot  see  why  Kern  County, 
with  a  population  of  seven  thousand,  sliould  be  put  in  ahead  of  iri^ 
county,  which  has  a  population  of  twelve  thousand.  I  do  not  believe  it 
is  just.  If  the  classification  had  been  made  strictly  according  to  popu- 
lation, I  would  not  have  said  a  word  ;  but  this  is  a  great  injustice  u|>on 
the  face  of  it,  and  It  is  my  duly  to  make  an  effort  to  correct  It,  and  gel 
my  county  In  the  place  where  it  belongs.  I  do  not  see  how  there  can  be 
any  defense  made  to  such  an  act  of  injustice  ss  this  is. 

Mb.  AYERS.  Mr.  Chairman  :  I  oner  an  amendment  to  the  amend- 
ment. 

The  SECRETARY  read : 

"  Strike  out '  San  Diego '  in  the  third  class,  and  place  the  words  '  San 
Diego '  in  the  second  class." 

Mb.  ayers.  I  offer  that  in  that  shape  for  the  reason  that  I  do  not 
know  what  might  have  been  the  reasons  which  induced  the  committee 
to  place  Kern  County  In  that  list,  and  I  wish  merely  to  place  San  Diego 
in  the  list  of  second  class  counties  instead  of  the  third. 

BBMABKS  OF  MB.  BBOWN. 

Mb.  brown.  Mr.  Chairman :  I  am  convinced  that  the  committee 
had  some  just  reason  for  doing  as  they  did  do.  The  amount  of  business 
oi'  Kern  County,  and  also  the  vote  of  eij;hteen  hundred  and  seventy -six, 
were  no  doubt  taken  into  consideration.  These  things  were  taken 
together  as  the  basis  for  the  action  which  the  committee  took.  They 
thought  it  sufficient  to  justify  them  in  the  action  they  took  in  the  mat- 
ter. And  I  think  they  were,  too.  And  when  ttie  committee  have  inves- 
tigated the  matter  and  come  to  a  conclusion,  I  do  not  propose  to  undo 
what  they  have  done  without  some  good  reason  for  so  doing.  I  will 
leave  the  matter  for  the  gentleman  from  Kern  to  explain. 

BBMABKS  or  MB.  SMITB. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman:  I  must  admit  I 
am  a  little  surprised  at  the  gentleman  from  San  Diego.  It  seeins  to  me 
the  amount  of  litigation  is  based  more  upou  property  than  U|K>n  the 
amount  of  papulation  in  a  county.  Now,  by  the  statistics  of  eighteen 
hundred  and  seventy-seven  I  find  that  the  taxable  property  of  Kern 
County  is  over  five  million  dollars,  while  that  of  San  Diego  is  about  four 
millions.  I  did  not  hear  all  that  the  gentleman  said  upon  tlie  subject, 
but  if  he  referred  to  the  vote  of  the  two  counties,  I  thinK  I  can  make  it 
very  plain  that  the  vote  of  Kern  Is  more  than  that  of  San  Diego. 

Mb.  REDDY.  You  think  it  ought  to  depend  upon  the  amount  of 
property  the  people  have  as  to  whether  they  shall  have  justice  properly 
administered  or  not. 

Mr.  smith.  I  think  it  depends  more  on  property  than  ufmn  popu- 
lation. Now,  the  vote  of  eighteen  hundred  and  seventy-six  shows  San 
Diego  to  have  sixty-two  votes  more  than  Kern.  But  it  was  estimated 
that  there  were  fully  two  thousand  men,  sheep  and  cattle  owners,  herd- 
ers, who  could  not  get  to  the  polls' to  vote  at  that  particular  lime.  They 
had  their  flocks  ana  herds  out  in  the  mountains,  and  could  not  get  home. 
The  vote  of  that  year  was  less  than  usual.  The  Great  Register  showed 
about  twelve  thousand  five  hundred  voters  at  that  time.  Aside  from 
this  consideration  there  are  others.  In  fact,  there  it  no  county  in  the 
State,  outside  of  the  very  largest  counties,  that  have  as  Imiwrtant  and 
as  much  litigation  as  Kem  County.  At  the  last  term  of  the  Supreme 
Court  there  were  only  three  cases  less  from  that  county  than  from  the 
Countv  of  Sacramento.  San  Diego  had  s^en  cases;  and  If  the  records 
could  be  looked  Into  it  would  be  found  that  the  cases  coming  from  Kern 
are  above  the  average  in  importance  and  the  amount  involved,  of  any 
cases  in  the  State.  Forty  thousand  and  one  hundred  thousand  acres  of 
land  Is  a  large  case.  A  majority  of  the  eases  in  Kern  are  large.  There 
are  attorneys  both  from  San  Francisco  and  Sacramento  who  will  bear  me 
out  in  this  statement.  I  have  nothing  to  say  against  San  Diogo  County. 
I  have  not  gone  as  far  as  the  gentleman  has,  for  I  have  not  attacked  his 
county. 

BBMABKS  or   MB.  BOLFE. 

Mb.  ROLFE.  Mr.  Chairman :  I  am  unable  to  see  the  force  of  the 
gentleman's  argument,  that  we  should  erade  justice  in  accordance  with 
wealth.  The  people  of  San  Diego  may  be  poor,  but  honest.  [Laughter.] 
The  people  of  Kern  may  be  wealthy,  but  no  more  honest.    The  people 
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of  San  Diego  may  be  poor,  and  yet  their  indiridual  rights,  as  applied  to 
the  individual,  are  just  as  sacred  to  them  as  though  they  were  million- 
aires. Justice,  I  say,  ought  to  be  brought  home  to  the  door  of  every 
man,  regardless  of  his  wealth.  There  may  be  large  cases,  cases  involv- 
ing millions  of  dollars  in  some  counties,  and  there  might  be  other  cases 
only  involving  hundreds  of  dollars,  and  the  points  of  law  involved 
might  be  just  as  intricate,  and  the  rights  of  the  parties  just  as  sacred  in 
the  one  as  in  the  other.  It  is  just  as  important  to  me,  though  I  live  in 
an  humble  cottage,  if  I  am  dispossessed  from  my  cottage  and  turned  into 
the  street,  as  it  is  to  the  millionaire  to  be  turned  out  of  his  palace.  It  is 
just  as  important  that  I  should  have  tlie  right  of  appeal  to  the  proper 
Court,  as  It  is  that  the  millionaire  should  have  the  right.  Now,  I  say, 
that  the  true  basis  is  population.  Of  course,  so  far  as  actual  figures  are 
concerned,  we  have  only  the  census  of  eighteen  hundred  and  seventy 
to  go  back  to.  If  we  take  the  vote  of  the  last  election,  we  shall  find  by 
the  election  returns  that  Kern  County  did  not  have«iear  so  large  a  vote 
as  San  Diego. 

Mb.  smith.    Only  sixty-two  difference. 

Mr.  ROLFE.  The  official  returns  shows  one  thousand  five  hundred 
and  five  in  San  Diego  .County,  while  Kcru  County  bad  only  one  thou- 
sand two  hundred  and  fourteen  votes — three  hundred  difference.  Now, 
these  voters  in  Kern  may  have  been  off  taking  care  of  their  flocks  and 
herds.  I  do  not  know  but  they  may  have  been  away  from  home  in 
some  other  counties.  We  all  know  that  in  these  mountain  counties 
there  are  more  or  less  voters  who  do  not  get  to  the  polls  to  vote.  Now, 
I  see  by  the  rejwrt  of  the  Clerk  of  the  Supreme  Court,  that  in  the  last 
four  years,  Kern  County  has  had  a  greater  number  of  cases  in  the 
Supreme  Court  than  San  Diego,  But  that  is  not  a  proper  criteri<m.  In 
the  next  four  years  San  Diego  may  have  four  times  as  many  as  Kem. 
I  know,  from  my  own  personal  knowledge,  that  during  the  four  years 
previous  to  eighteen  hundred  and  seventy-four,  the  number  of  cases  that 
went  to  the  Supreme  Court  was  far  in  excess  of  the  number  that  went 
up  in  the  subsequent  four  years.  Who  knows,  but  in  the  next  four 
years,  it  may  be  largely  the  other  way,  and  some  other  county,  which 
figures  low  in  this  1  ist,  may  figure  very  high  T  Why,  one  wealthy  man — 
and  the  gentleman  says  they  have  a  good  many  wealthy  men  in  Kern- 
one  wealthy  man,  who  owns  half  the  county,  may  find  it  necessary  to 
institute  fifty  suits,  and  half  of  them  may  go  to  the  Supreme  Court  in 
one  year.  That  may  be  the  case  in  any  of  these  counties  where  they 
have  wealthy  men.  Therefore,  while  I  have  no  prejudice  against  the 
County  of  Kern,  while  I  would  doit  no  injustice,  I  say,  that  to  take  San 
Diego,  and  place  it  in  a  class  below  that  in  which  Kem  is  placed,  is  a 
discrimination  which  is  not  justified  by  reason  or  common  sense.  There- 
fore I  shall  vote  for  the  amendment. 

Mr.  BLACKMER.  I  desire  to  accept  the  amendment  of  the  gentle- 
man from  Los  Angeles,  Mr.  Ayers. 

Ma.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  wish  to  say  one 
word.  I  have  been  in  the  nabil  of  attending  Court  in  San  Die^ 
County,  and  I  know  that  it  is  a  very  important  Court.  The  present  Dis- 
trict Judge  of  that  county  and  San  Bernardino  is  a  very  fair  young 
lawyer,  of  honesty  and  integrity,  and  very  industrious,  and  probably 
under  the  new  system  would  be  retained.  I  am  not  in  favor  of  driving 
him  off  the  bench,  by  cutting  the  salary  down  below  living  rates.  I 
hope  the  amendment  will  prevail. 

TH(  PBKVIOVS  QUI8TI0R. 

Mr.  WINANS.  Mr.  Chairman:  As  this  is  a  local  question,  and  as 
the  delegates  from  these  counties  have  had  their  say,  I  move  the  previous 
question. 

Seconded  by  Messrs.  Avers,  Howard,  Stuart,  and  Moreland. 

The  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
putt 

Carried. 

Thi  (CHAIRMAN.  The  question  is  on  the  amendment  ^f  the  gentle- 
man from  Los  Angeles,  Mr.  Ayers. 

The  vote  resulted,  on  division,  in  64  ayes  to  17  noes.  Ko  quorum 
voting. 

The  question  was  put  again,  and  on  division  being  called  for,  the 
amendment  was  adopted,  by  a  vote  of  61  ayes  to  21  noes. 

Ma.  REDDY.    Mr.  Chairman:  I  offer  an  amendment. 

Trk  SECRETARY  read : 

"  Insert  after  the  words  '  San  Bernardino,'  in  line  thirteen,  the  words 
'  Inyo  and  Mono.' " 

BIUARKS   or   MR.    EXDDY. 

Mr.  REDDY'.  Mr.  Chairman :  The  object  of  this  amendment  is  to 
place  ihese  two  counties  in  the  list  of  second  class  counties.  The  char- 
acCtr  of  the  litigation  in  both  of  these  counties  is  as  important  as  any  in 
the  State.  I  do  not  see  why  Inyo  and  Mono  should  not  be  entitled  to 
four  thousand  dollars  as  well  as  San  Francisco,  or  any  other  county  in 
the  State.  A  Judge  who  is  not  worth  four  thousand  dollars  a  year  is  not 
worth  much  of  anything.  It  is  also  well  known  that  in  the  mining 
counties  there  is  to-day  as  much  liti^tion  pending,  and  of  as  much 
importance,  as  in  any  of  the  counties  of  the  State.  The  interests 
involved  ere  simply  immense.  Some  of  the  richest  mines  in  the  State 
are  involved.  Now,  we  don't  want  cheap  Judges  to  decide  these  cases. 
The  people  demand  that  men  learned  in  the  law  shall  decide  these  ques- 
tions, and  I  duu't  see  why  a  Judge  in  San  Francisco  should  be  paid  five 
thousand  dollars  a  year,  while  the  Judges  of  Inyo  and  Mono  are  paid 
so  much  less  for  deciding  the  most  important  litigation  in  the  State; 
where  living  is  more  expensive,  where  the  duties  are  more  arduous. 
Taking  the  criminal  business,  the  probate  business,  and  all  together,  and 
there  is  enough  to  keep  the  Judge  busy  all  the  time.  There  is  no  econ- 
omy in  having  inexperienced  and  incompetent  Judges.  It  delays  busi- 
ness, piles  up  work  on  the  Supreme  Court,  and  harasses  and  annoys 
litigants,  besides  putting  them  to  a  great  deal  of  uiine<%3s:ii'y  exjieiisc. 


That  has  been  shown  repeatedly  by  gentlemen  in  their  arguments  here, 
and  it  is  not  worth  while  for  me  to  repeat  all  of  the  reasons.  Therefore, 
I  ask  as  a  matter  of  justice  that  these  counties  be  placed  where  they 
belong. 

Mr.  TINNIN.    I  offer  an  amendment. 

The  SECRETARY  read: 

"  Amend  the  section  by  inserting  after  the  word  '  Tehama,'  the  word 
'Trinity.'" 

Mr.  TINNIN.  We  have  a  county  one  hundred  miles  long,  and  there 
is  a  great  deal  of  litigation  there.  Therefore  I  ask  that  this  amendment 
be  adopted. 

BBHARK8  Or  MB.   BKBRSTXCHER. 

Mr.  BEERSTECHER.  Mr.  Chairman :  If  we  desire  to  have  any 
classification  at  all,  we  must  adhere  to  the  system  as  offered  by  the  com- 
mittee. Inyo  and  Mono  are  in  the  fourth  class,  and  to  take  them  out  of 
the  fourth  class  and  place  them  in  the  second  class  I  don't  think  would 
be  doing  justice. 

Mb.  REDDY.  Allow  me.  Would  it  be  right  if  Inyo  and  Mono 
suffer  by  reason  of  the  report  of  the  committee,  to  adopt  that  report,  and 
deprive  them  of  what  they  are  entitled  toT 

Mr.  BEERSTECHER.  I  don't  know  that  they  are  entitled  to  it.  It 
has  not  been  shown  that  they  are  entitled  to  it. 

JklR.  REDDY.  I  am  satisiSed  that  it  has  not  been  shown  to  you,  and 
I  am  satisfied  you  don't  know  anything  about  iU 

Mb.  BEERSTECHER.    How  much  does  your  County  Judge  get  ? 

Mr.  REDDY.  The  County  Judge  gets  fifteen  hundred  dollars  a  year. 
In  Mono  County  I  think  he  gets  five  nundred  dollars. 

Mr.  BEERS'TECHER.  And  you  desire  to  take  from  him  five  hun- 
dred and  give  him  four  thousand  dollars. 

Mb.  REDDY.  We  have  a  District  Judge  who  receives  a  salary  of 
five  thousand  dollars  per  annum. 

Mb.  BEERSTECHER.    How  many  terms  does  he  hold  T 

Mb.  REDDY.  Two  terms  a  year,  because  he  cannot  hold  any  more 
and  get  around. 

Mr.  BEERSTECHER.  Inyo  had  seven  hundred  and  eighteen  votes 
in  eighteen  hundred  and  seventy-six,  and  Mono  one  hundred  and 
seventy-eight  votes. 

Mb.  REDDY.  The  population  of  Mono  County  now  is  about  tea 
thousand.  Where  there  were  hundreds  on  the  assessment  roll  then 
there  are  thousands  now, 

Mb.  BEERSTECHER.  The  matter  as  it  presents  itself  to  my  mind 
is  whether  we  are  to  have  any  classification  of  Judges  or  libt.  If  thi* 
committee  desire  not  to  have  any  classification,  well  and  good.  It 
makes  no  difi'erence  to  me.  But  if  we  expect  to  have  any  classification 
of  Judges,  it  must  necessarily  be  by  districts,  and  certainly  every  county 
cannot  be  in  class  number  one,  nor  in  class  number  two,  nor  in  nunvber 
three,  or  number  four.  There  must  be  some  counties  in  the  fourth  clas- 
sification, and  if  we  arc  going  to  have  any  at  all,  I  think  it  would  be 
proper  to  adhere  to  the  classification  made  in  the  report  of  the  commit- 
tee, and  let  that  stand  until  the  Legislature  sees  fit  to  change  it.  I 
would  have  no  objections  to  giving  the  gentleman's  counties  a  Judge 
with  a  salary  of  four  or  five  thousand  a  year,  but  it  will  destroy  all  such 
thing  as  classification,  and  other  small  counties  will  have  just  as  much 
right  to  come  in  for  high  priced  Judges  as  Inyo  and  Mono.  Other  gen- 
tlemen on  this  floor  can  come  in  and  make  the  same  demand,  and  urge 
the  same  reasons,  with  just  as  much  justice. 

THE  raiviocs  QtrEstroK. 

Mb.  HOWARD,  of  Los  Angeles.  I  think  time  enough  has  been 
spent,  and  I  move  the  previous  question. 

Seconded  by  Messrs.  Ayers,  Evey,  Larkin,  and  Murphy. 

The  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

The  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  Inyo. 

Division  was  called  for,  the  committee  divided,  and  the  vote  stood  : 
ayes,  34;  noes,  37;  no  quorum  voting. 

'The  question  was  put  again,  and  the  amendment  was  adopted,  by  a 
vote  of  44  ayes  to  37  noes. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Trinity,  Mr.  Tinnin. 

Division  was  called  for,  and  the  amendment  rejected,  by  a  vote  of 
35  ayes  to  48  noes. 

Mb.  MURPHY.    I  move  an  amendment 

The  SECRETARY  read : 

"  Strike  out  all  after  the  word  'quarterly,' in  line  fifteen,  and  insert, 
'and  those  of  all  other  counties  not  enumerated  above,  shall  constitute 
the  third  class,  and  shall  receive  an  annual  salary  of  three  thousand 
dollars  each,  payable  quarterly.'" 

Mb.  MURPHY.  This  strikes  out  the  fourth  class  altogether,  and 
makes  all  the  others  in  the  third  class,  with  a  salary  of  three  thousand 
dollars. 

Mb.  REYNOLDS.    I  offer  an  amendment  to  the  amendment. 

Mb.  McFARLAKD.  Mr.  Chairman:  I  move  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Lost. 

The  SECRETARY  read  the  amendment  to  the  amendment: 

"  Add,  after  the  word  '  Sonoma,'  in  line  nine,  '  and  all  the  Justices  of 
the  Peace  in  this  State.' " 

The  CHAIRMAN.    It  is  out  of  order. 

Mb.  walker,  of  Tuolumne.  Mr.  Chairman :  I  offer  an  amend- 
ment to  equalize  the  whole  thing. 

The  secretary  read : 

"Strikeout  all  alter  the  words  'dollars  each,'  in  the  seventh  line,  and 
insert  the  fuUowing:  'TheSuperiorCourt  Judges  shall  receive  an  annual 
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salary  of  three  thousand  five  hundred  dollars  each,  payable  quarterly, 
ezmpt  the  Judges  of  the  City  and  County  of  San  Francisco,  and  the 
Counties  of  Alameda,  San  Joaquin,  Los  Angeles,  Santa  Clara,  Sacra- 
mento, and  8onoma,.who  shall  receive  four  thousand  five  hundred  dol- 
lars each.' " 

TBI  PBKVIODS  QDISTION. 

Mr.  MURPHT.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Ayers,  Reddy,  Howard,  and  Stuart. 

Tbi  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

Tbb  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Del  Norte,  Mr.  Murphy. 

Lost  by  a  vote  of  39  ayes  to  43  noes. 

Tbi  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Tuolumne,  Mr.  Walker. 

Division  was  called  for,  and  the  vote  stood  33  ayes  to  30  noes. 

No  quorum  voting. 

Mk.  HOWARD,  of  Los  Angeles.  I  move  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Ix>st  on  a  standing  vote — ayes,  33 ;  noes,  57. 

Tbi  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Tuolumne,  Mr.  Walker. 

Division  was  called  for,  and  the  amendment  adopted,  by  a  vole  of  44 
ayes  to  42  noes. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  move  an  amend- 
ment. 

Tb«  SECRETARY  read  :  • 

"Add,  after  the  word  'each,'  in  line  seven,  'until  otherwise  ordered 
by  the  Legislature.' " 

Mb.  WfLSOK,  of  First  District.  This  amendment  just  adopted  fixes 
the  salaries  permanently,  and  for  all  time,  when  they  should  in  fact  be 
flexible. 

Mr.  ayers.  Would  not  this  be  understood  to  apply  only  to  the 
Judges  first  elected  7 

Mb.  WILSON.    No,  sir;  the  Legislature  could  not  change  it. 

Mr.  McCALLUM.    I  propose  to  offer  an  amendment. 

Tbk  SECRETARY  read: 

"Strike  out,  in  line  three,  the  words,  'from  the  State  treasury,'. and 
add,  after  the  word  'elected,'  in  line  five,  the  following:  'The  salaries 
of  the  Justices  of  the  Supreme  Court  shall  be  paid  by  the  State;  the  sal- 
aries of  the  Judges  of  the  Superior  Courts  shall  be  paid  by  the  counties 
for  which  they  shall  be  respectively  elected.' " 


BIBABKS  or  MB.  HCOILLOU. 


Mr.  McCALLUM.    Mr.  Chairman :  That  proposition 

Mr.  HOWARD,  of  Los  Angeles.  I  rise  to  a  question  of  order.  That 
proposition  has  been  made  and  voted  down. 

Mr.  McCALLUM.  That  proposition  has  not  been  voted  down.  The 
proposition  that  was  voted  down  was  that  of  Mr.  Inman,  and  was  this: 
that  the  State  should  pay  the  salaries  of  the  Superior  Court  Judges  to 
the  extent  of  one  thousand  dollars  each,  and  that  the  Supervisors  of  the 
different  counties  should  fix  the  salaries  as  to  the  balance;  and  also  that 
the  different  counties  should  pay  these  salaries.  Therefore,  that  propo- 
sition involved  two  features  that  are  not  involved  here,  namely :  that 
the  Supervisors  should  fix  the  salaries,  and  that  the  State  should  pay  one 
thousand  dollars  toward  each  salary.  I  have  presented  the  proposition 
plain  and  distinct  and  simple,  that  the  different  counties  shall  pay  the 
salaries  of  the  Superior  Court  Judges.  That  is  entirely  a  different  prop- 
osition, upon  which  I  hope  to  have  a  full  vote.  We  have  now  provided 
that  three  thousand  five  hundred  dollars  shall  be  the  salary  in  all  cases 
except  those  counties  enumerated.  Upon  computation,  it  will  be  found 
that  we  have  increased  the  expenses  above  the  system  reported  by  the 
Judiciary  Committee,  and  above  the  present  cost,  about  one  hundred 
thousand  dollars.  A  gentleman  made  a  computation  here  yesterday,  and 
found  that  the  report  of  the  committee  increased  the  expenses  about 
forty-four  thousand  dollars.  Now,  sir,  we  have  increased  it  about  one 
hundred  thousand  dollars.  I  propose  that  if  this  matter  is  to  go  before 
the  people,  that  we  shall  know — that  there  shall  be  some  special  respons- 
ibility of  those  persons— who  shall  be  mainly  responsible  as  to  their  par- 
ticular counties.  I  am  aware  that  we  cannot  evade  our  responsibility  by 
throwing  the  responsibility  upon  the  local  delegations,  but  I  do  think 
that  is  where  the  responsibility  belongs.  County  Judges  have  hereto- 
fore been  paid  bv  the  counties,  and  the  Superior  Judges  take  their  places, 
and  why  should  not  both  be  paid  by  the  counties?  If  any  gentlemen 
then  desire  to  increase  their  Judges,  or  increase  their  salaries,  let  them 
sp^k  for  their  own  constituents,  and  not  for  the  State  at  large.  As  it  is 
now,  people  will  cry  out  against  these  extravagances,  and  it  will  be  the 
means  of  making  many  votes  against  the  Constitution. 

Mr.  HOWARD,  of  Los  Angeles.  The  fallacy  of  the  gentleman's 
argument  consists  in  this :  he  don't  avoid  the  increase,  if  there  is  any, 
by  putting  it  upon  the  counties  instead  of  the  State.  What  is  the  dif- 
ference in  point  of  principle  T  If  it  is  too  much  for  the  State  to  pay,  it 
is  too  much  for  the  counties  to  pay. 

Mb.  McCALLUM.  My  object  is  this:  that  if  you  leave  it  for  the 
counties  to  pay,  the  gentlemen  will  not  demand  the  same  class  of  sal- 
aries that  they  do  when  it  comes  out  of  the  State  treasury. 

Mb.  HOWARD,  of  Los  Angeles.  You  might  with  the  same  justice, 
and  the  same  reason,  require  the  counties  to  pay  their  members  of  the 
Legislature  as  to  require  them  to  pay  their  Judges.  I  hope  the  amend- 
ment will  not  be  tolerated. 

REMARKS  or  UR.   EAQON. 

Mb.  EAGON.  Mr.  Chairman:  I  hope  this  amendment  will  be 
promptly  voted  down,  for  the  reason  that  these  are  State  Courts  as  much 
as  the  Districts  Courts  were.    All  of  the  business  of  the  State  is  done  in 
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these  Courts.  The  prosecutions  of  criminal  offenses  are  made  in  the 
name  of  the  people  of  the  State,  and  the  State  should  therefore  pay  the 
salaries  of  the  Judges.  I  oppose  the  amendment  for  another  reason.  It 
is  well  known  that  a  very  large  number  of  counties  pay  in  scrip,  and 
this  scrip  is  sometimes  worth  as  low  as  forty-five  cents  on  the  dollar. 
Tha^  would  reduce  the  salaries  of  some  of  these  Judges  below  a  living 
rate.  That  is  the  case  in  many  of  the  counties,  particularly  the  mining 
counties.  Our  property  has  depreciated  in  value,  and  some  of  the  coun- 
ties are  deeply  in  aebt,  and  for  some  time  to  come  salaries  will  have  to 
be  paid  in  county  scrip,  and  the  result  will  be  that  the  Judges  in  these 
counties  will  not  have  an  equal  show  with  other  Judges  of  the  State.  I 
think  these  salaries  should  all  be  paid  by  the  State.  They  are  State 
Courts ;  all  the  State  business  is  traussacted  in  these  Courts. 

Mb.  smith,  of  Kern.  I  think  we  can  do  more  satisfactory  work 
Monday  morning,  and  I  therefore  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

Carried — ayes,  44 ;  noes,  22. 

IN  CONVENTION. 
Tbb  president.    Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress,  and  ask  leave  to  sit  again. 

ADJOTTRKUXNT. 

Mb.  EVEY.    I  move  that  the  Convention  do  now  adjourn. 
Carried. 

And  at  three  o'clock  and  thirty  minutes  P.  u.,  the  Convention  stood 
a4joumed  until  Monday  morning,  at  nine  o'clock  and  thirty  minutes. 


ONE  HUNDRED  AND  EIGHTH  DAY. 

Sacrabinto,  Monday,  January  13th,  1879. 

The  Convention  met  pursuant  to  adjournment,  at  nine  o'clock  and 
thirty  minutes  a.  h.,  being  called  to  order  by  Assistant  Secretary  Thorn- 
ton, in  the  absence  «f  the  President,  President  pro  tem.,  and  Secretary. 

Mb.  THORNTON.  Gentlemen:  The  first  business  in  order  is  the 
selection  of  a  Chairman. 

Mb.  HUESTIS.    I  nominate  Mr.  Tinnin. 

Mr.  Tinnin  wns  elected  unanimously. 

The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Hale, 

Pulliam, 

Ayers, 

Harrison, 

Reed, 

Barry, 

Harvey, 

Reynolds, 

Barton, 

Herri  ngton, 

Rhodes, 

Beerstecher, 

Hilbom, 

Ringgold, 
Rolie, 

Belcher, 

Hitchcock, 

Bell, 

Holmes, 

Schomp, 

Biggs, 

Howard, ofLosAngelei 

1,  Shoemaker, 

Blackmer, 

Howard,  of  Mariposa, 

Shurtleff, 

Boucher, 

Huestis, 

Smith,  of  Santa  Clara, 

Brown, 

Hughey, 

Smith,  of  4th  District, 

Burt, 

Hunter, 

Soule, 

Campbell, 

Jones, 

Stedman, 

Caples, 

Kelley, 

Steele, 

Charles, 

Kenny, 

Stevenson, 

Condon, 

Keyes, 

Stuart, 

Cowden, 

Kleine, 

Sweasey, 

Davis, 

Lampson, 

Swenson, 

Dowling, 

Larkin, 

Swing, 

Doyle, 

Lavigne, 

,  Thompson, 

Dudley,  of  Solano, 

Lindow, 

Tinnin, 

Dunlap, 

Mansfield, 

Tully, 

Eagon, 

Martin,  of  Santa  Crui 

Turner, 

Edgerton, 

McCallum, 

Tuttle, 

Estee, 

McComas, 

Vacquerel, 

Estey, 

McConnell, 

Van  Voorhies, 

Evey, 

McCoy, 

Walker,  of  Tuolumne, 

Fairrell, 

McFarland, 

Waters, 

Fawcett, 

HeNutt, 

Weller, 

Filcher, 

Moffat. 

Wellin, 

Freeman, 

Moreland, 

West, 

Freud, 

Morse, 

Wickes, 

Garvey, 

Nason, 

White, 

Glascock, 

Neunaber, 

Wilson,  of  1st  District, 

Gorman, 

Ohleyer, 

Wyatt. 

Grace, 

absbmt. 

Barbour, 

Herold, 

Overton, 

Barnes, 

Inman, 

Porter, 

Berry, 

Johnson, 

Prouty, 

Boggs, 

Joyce, 

Beddy, 
Schell, 

Cosserly, 

Laine, 

Chapman, 

Larue, 

Shatter, 

Cross, 

Lewis, 

Smith,  of  San  Francisco, 

Crouch, 

Martin,  of  Alameda, 

Terry, 

Dean, 

Miller, 

Townsend, 

Dudley,  of  San  Joaqui 

n,  Mills, 

Van  Dyke, 

Finney, 

Murphy, 

Walker,  of  Marin, 

Graves, 

Nelson, 

Webster, 

Gregg, 

Noel,     . 

Wilson,  of  Tehama, 

SX' 

O'Donnell, 

Winans, 

O'Sullivan, 

Mr.  President. 

Heiskell, 
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DEBATES  AND  PROCEEDINGS 


Monday, 


LCAVK    OF    ABSINOI. 

Leitve  of  absence  was  granted  for  one  day  to  Mr.  Larue;  for  two  daya, 
to  Messrs.  Chapman,  Prouty,  and  Herold;  for  three  days,  to  Messrs. 
Lewis  and  Wilson,  of  Tehama;  and  four  days,  to  Mr.  Heiskell;  and  for 
one  week,  to  Mr.  Townsend. 

TBt  JOVBNAL. 

M  B.  McCOM AS.    I  move  that  the  reading  of  the  Journal  be  dispensed 
with,  and  the  same  approved. 
So  ordered. 

8ALABIIS  pr  JCDOU. 

Mb.  WILSON.     Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  Mr.  Tinnin  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Judiciary  Committee- 
Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thb  CHAIRMAN.  The  question  before  the  Convention  is  the  amend- 
ments offered  by  the  gentleman,  Mr.  Wilson,  and  the  gentleman,  Mr. 
McCallum. 

BEMABKa  OF   MB.   KCFABLAKD. 

Mb.  McFARLAND.  Mr.  Chairman  :  I  am  in  favor  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Wilson,  and  I 
am  opposed  to  the  amendment  offered  by  Mr.  McCallum.  Now,  the 
Judge  has  to  devote  all  his  time  to  the  duties  of  his  office,  whether  the 
business  be  large  or  small.  He  cannot  attond  to  any  other  business.  It 
is  well  known  that  under  the  old  system  the  County  Judges  could  do 
considerable  business,  besides  attending  to  the  dutie;  of  the  office.  They 
could  practice  law  in  the  other  Courts.  But  the  Superior  Judge  is  the 
only  Judge  in  the  county,  and  is  debarred,  necessarily,  from  practicing 
law  at  all,  because  any  case  he  undertook  to  engage  in  must  come  before 
.  his  own  Court.  I  do  not  think  it  is  rightfor  the  people  of  a  small  county 
to  be  compelled  to  pay  the  salary  of  the  Superior  Judee,  when  so  much 
of  the  time  of  that  Judge  is  occupied  in  attending  to  the  business  of  the 
State.  He  has  to  deal  with  cases  in  which  people  from  all  parts  of  the 
State  are  engaged.  You  have  all  seen  many  such  cases.  You  will  find 
many  lawsuits  which  involve  the  rights  of  parties  living  in  distent 
parts  of  the  State.  A  great  deal  of  business  is  brought  in  the  Courte  of 
San  Francisco  which  does  not  properly  belong  there,  and  a  great  many 
citizens  of  San  Francisco  have  litigation  in  the  various  counties  of  the 
State.  All  of  which  goes  to  show  that  these  Courts  are  State  Courts,  hav- 
ing jurisdiction  all  over  tlie  Stete,  and  having  power  to  decide  cases  of 
litiganU  who  reside  in  different  parte  of  the  Stete,  and  therefore  the 
Judges  should  be  paid  by  the  Stete.  I  do  not  understend  that  any  of 
the  large  counties  nave  objected  to  it.  I  think  San  Francisco  ought  to 
be  willing  to  have  thera  paid  out  of  the  Stete  treasury. 

Mb.  HILBORN.  Mr.  Chairman  :  We  have  adopted,  in  the  legisla- 
tive department,  a  prohibition  against  all  special  legislation  upon  the 
salaries  of  Stete  officers.  Now,  supposing  when  the  Legislature  meete 
they  want  to  change  the  salary  of  the  Superior  Judge  of  Inyo  County. 
Here  is  a  prohibition  which  you  have  already  adopted  against  fixing 
that  salary.  How  is  it  ever  to  be  changed.  Certainly  not  without  a 
special  law  upon  the  subject. 

BKIiABSS  OF  MB.  WILSOK. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  wish  to  say  one 
word  in  regard  to  the  amendment  proposed  by  the  gentleman  from 
Alameda,  Mr.  McCallum.  It  seems  to  me  the  very  worst  policy  in  the 
world  to  require  the  counties  to  pay  the  salaries  of  these  State  officers — 
for  they  arc  Stete  officers  in  reality.  To  throw  this  upon  tbe  counties  is 
a  burden  they  ought  not  to  be  compelled  to  bear.  It  may  be  dispropor- 
tionate to  the  larger  counties,  as  is  tne  case  with  my  own  county,  but  they 
ought  not  to  object  in  tbe  interest  of  the  whole  Stete.  The  onus  will  be 
very  little  upon  the  larger  counties,  and  it  will  assist  many  of  the  inte- 
rior counties  to  carry  on  their  county  organizations  until  they  shall  be 
filled  up  by  population.  There  would  be  perpetual  applications  to  the 
Legislature  to  reduce  salaries.  It  seems  to  me  that  the  matter  is  one 
that  properly  belongs  to  the  Stete,  and  that  these  salaries  ought  to  be 
paid  by  the  State. 

Mb.'  STEELE.  Mr.  Chairman :  I  hope  the  amendment  will  not  pre- 
vail. It  is  unjust  to  these  four  or  five  little  counties.  People  who  go 
off  into  pioneer  homes  are  doing  a  great  deal  in  developing  the  resources 
of  the  Stete,  and  they  are  entitled  to  some  consideration  at  tbe  hands 
of  the  State.  It  is  very  unjust  to  comi>el  them  to  pay  for  these  Judges. 
I  think  the  people  of  the  Stete  can  well  afford  to  pay  these  salaries  out 
of  the  Stete  treasury,  and  it  is  only  justice  to  these  counties. 

BRMABKS    OF    MB.   JOHIS. 

Mb.  JONES.  Mr.  Chairman :  As  an  additional  reason  why  I  think 
the  amendment  should  not  prevail,  I  think  tho  Superior  Judp;es  should 
receive  their  salaries  as  the  present  District  Judges  receive  theirs^Kiut  of 
the  Stete  treasury.  -  When  paid  by  the  counties,  the  salaries  will  have 
to  be  fixed  by  the  Board  of  Supervisors,  and  they  are  just  ss  likely  as 
any  individual  to  engage  in  litigatioA.  It  may  be  necessary  for  some 
individual  to  prosecute  the  Boar(VJn  relation  to  the  action  of  the  Board, 
and  if  the  salary  of  the  Judge  is  to  depend  upon  the  action  of  these 
Supervisors,  he  will  be  placed  in  a  very  unpleasant  situation  when  such 
cases  come  to  be  tried  before  him,  to  say  the  least  of  it.  He  will  have 
to  sit  and  adjudicate  upon  the  intereste  of  his  friends  and  patrons.  It  is 
no  more  proper  that  this  should  be  the  case,  than  it  is  in  regard  to  indi- 
viduals; and  if  this  Board  is  to  stend  as  his  friend  and  patron,  directly 
or  indirectly,  in  the  matter  of  his  salary,  then  it  is  equally  proper  that 
individuals  of  the  community  should  contribute  towards  nis  salary, 
and  that  he  should  know  that  certein  persons  are  especially  friendly 
and  have  aided  in  his  support.  I  have  known  one  such  instence  in  tbe 
case  of  a  Justice  of  the  Peace,  and  I  cannot  say  that  it  worked  well.    I 


discovered  an  instence  in  which  a  Justice  of  the  Peace,  in  addition  to 
his  fees,  received  a  little  subscription  made  up  by  about  eight  of  the  chief 
citizens  of  the  place.  They  subscribed,  I  think,  two  or  three  dollars  a 
month  each,  to  be  paid  monthly.  That  was  done  as  an  inducement  for 
him  to  run  for  the  office.  The'same  thing  might  be  done  in  respect  to 
Superior  Judges.  It  is  true  his  salary  cannot  be  increased  or  diminished 
during  the  term  for  which  he  is  elected,  but  it  is  generally  known  who 
will  hold  the  office  during  tho  next  term.  It  is  generally  understood 
that  the  incumbent  will  stend  for  reelection.  I  think  it  would  be  wrong 
to  hold  out  any  such  inducemente. 

*  RIMABKS  OF  MB.  LABKIM. 

Mb.  LARKIN.  Mr.  Chairman :  If  these  salaries  are  to  be  paid  by 
the  Stete,  there  will  be  constant  applications  to  the  Legislature  of  this 
Stete  to  change  salaries,  where  they  were  two  thousand  dollars  and 
three  thousand  dollars,  to  be  placed  in  the  higher  class.  This  conflict 
occurred  here  the  other  day,  when  applications  were  made  to  change. 
That  conflict  will  always  occur  in  the  Legislature  unless  a  uniform 
salary  is  fixed  in  the  Constitution  for  the  Judges  of  the  State.  To  avoid 
that  ending  in  the  legislative  halls,  to  avoid  these  importunities  by  the 
Judges  and  their  friends,  it  will,  in  my  humble  opinion,  be  necessary  to 
fix  a  uniform  scale  of  salaries, to  be  paid  by  the  counties.  I  believe  it  is 
better.  I  believe  that  system  will  suit  the  people  better.  If  you  put 
them  at  three  thousand  five  hundred  dollars,  let  them  all  be  the  same, 
then  there  will  be  no  conflict  in  the  Legislature  to  change  the  grade 
of  these  salaries.  If  it  is  desired  to  let  the  Stete  pay  two  thousand 
dollars,  then  let  the  balance  be  paid  by  the  counties.  It  may  be 
determine^  six  months  in  advance  of  the  Judge's  election  by  the  Board 
of  Supervisors,  or  by  the  Ijegislature,  and  the  law  providing  that  it 
shall  not  be  changed  during  the  term  for  which  he  is  elected,  it  will  not 
be  possible  to  tinker  with  his  pay  by  the  Supervisors.  I  believe  that 
this  policy  should  be  pursued  in  order  to  avoid  the  conteste  that  will 
occur  and  have  occurred ;  though  the  old  Constitution  prohibited  the 
changing  of  salaries,  the  Judges  would  go  to  the  Legislature  nearly 
every  session  of  the  Legislature,  and  ask  for  a  change  in  their  salaries. 

Thi  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Wilson. 

Adopted. 

The  chairman.  The  question  is  on  the  amendment  offered  by  tbe 
gentleman,  Mr.  McCallum. 

Mr.  white.     I  am  opposed  to  the  counties  paying  it,  because  it  is  a 

freat  deal  more  than  these  small  counties  ought  to  be  compelled  to  pay. 
t  is  wrong  to  force  any  county  to  pay  ite  Judge  three  thousand  five 
hundred  dollars.  I  trust  this  amendment  to  make  the  county  pay  will 
not  be  adopted. 

Mb.  McCallum.  suppose  the  delegations  here  find  that  these 
counties  have  to  pay  these  salaries,  do  you  think  they  will  ask  for  them 
to  be  put  so  high. 

Mb.  WHITE.  No,  sir.  We  want  tbe  Stete  to  pay  if  it  is  to  be  three 
thousand  five  hundred  dollars.  We  don't  want  any  such  saUry  for  our 
county. 

BKMABKS   OF   MB.    BbLFE. 

Mb.  ROLFE.  Mr.  Chairman :  I  look  upon  these  Judges  as  entirely 
Stete  officers.  The  law  requires,  and  the  Constitution  provides,  that  they 
may  bold  Court  in  any  county  in  the  State,  under  certain  directions.  It 
is  a  fundamental  principle  that  every  Judge  deciding  upon  a  case  shall 
be  entirely  impartial;  have  no  interest  whatever  in  the  case.  Now, 
some  of  the  counties  in  this  State,  as  has  been  said  here,  are  quite  low 
in  funds.  They  are  almost  bankrupt  Now,  the  rate  of  pay  of  the 
Judges  would  depend  in  some  measure  upon  the  financial  condition  of 
the  county.  In  some  of  these  counties,  if  the  Judge  should  receive  his 
pay  from  the  county  treasury,  he  would  only  get  fifty  cente  on  the  dol- 
lar for  his  warrants.  Now,  in  a  great  many  iustences  cases  come  up 
involving  the  legality  of  certain  taxes.  In  a  case  of  that  kind,  the 
Judge  would  have  a  personal  inducement  to  decide  in  favor  of  the 
legality  of  the  tax,  because  it  would  have  a  bearing  one  way  or  another 
on  the  value  of  county  warranU.  This  is  one  of  the  cases  in  which  the 
Judge  would  not  be  entirely  impartial.  I  don't  say  there  is  any  Judge 
who  would  be  biased  iu  this  way,  but  it  is  one  of  tbe  fundamental 
principles  that  he  should  not  be.  iluman  nature  is  weak,  at  best,  and  I 
think  this  is  a  decided  reason  why  this  money  should  not  be  paid  out  of 
the  county  treasury.  They  ore  State  officers,  and  take  the  place  of  the 
District  Judges,  who  have  always  been  considered  Stete  officers,  and 
they  should  ne  paid  by  the  Stete. 

BKMABKS   OF   MB.   MCCALLUM. 

Mb.  McCallum.  Mr.  Chairman:  Before  a  vote  is  taken  on  this 
amendment,  I  wish  to  say  that  my  idea  in  offering  it  was  this:  I  notice 
that  there  is  a  disposition  here,  so  long  as  the  Stete  at  large  is  to  pay 
these  salaries,  for  every  county  to  ask  an  increase  of  salaries,  generally 
by  asking  for  the  raising  of  the  grade  of  Judges  for  their  counties. 
Finally,  tbe  proposition  was  agreed  to,  that  all  saliu'ios  should  be  three 
thousand  five  hundred  dollars  each,  except  certain  named  counties.  Tbe 
result  of  that  is,  that  this  other  system  will  cost  in  round  numbers 
about  three  hundred  thousand  dollars  a  year.  Now,  it  occurred  to  me, 
that  if  the  counties  should  be  required  to  pay,  the  delegates  here  repre- 
senting those  counties  will  occupy  an  entirely  diSerent  position  in  such 
cases  from  what  they  occupy  now  when  the  Stete  is  to  pay.  The  gentle- 
man from  Santa  Cruz  says,  if  they  are  to  pay  three  thousand  five  hun- 
dred dollars,  that  it  is  too  much.  I  don't  know  anvbody  that  will  have 
a  better  right  to  say  what  they  shall  be  paid  than  tlie  delegate  from  that 
county,  and  my  Idea  is,  that  we  will  have  no  difficulty  in  fixing  a  rate 
of  salaries  whenever  we  decide  that  they  shall  be  paid  by  the  counties. 

Mr.  MoFARLAND.  From  your  own  experience,  do  you  believe 
there  is  any  danger  of  the  salaries  of  Judges  being  too  hi^h? 

Mb.  McCALLUM.    I  cannot  say  that  I  believe  that  it  is  hurtful  to 
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fix  salaries  too  high.  That  is  my  judgment  of  it.  But  I  am  here  rather 
in  a  representative  capacity;  not  as  refkresenting  my  own  views.  But  I 
am  satisfied  that  the  main  question  which  will  be  discussed,  ouside  of 
what  may  be  tlie  benefits  of  this  new  system,  will  be  the  question, 
whether  it  costs  more  than  the  old  system.  And  I  will  say  further,  that 
as  the  present  system  costs  a  quarter  of  a  million  of  dollars,  I  believe  we 
ought  to  have  a  speedy  and  good  administration  of  justice  for  a  sum  not 
exceeding  the  present  cost.  As  it  now  stands,  it  will  cost  about  three 
hundred  thousand  dollars.  I  do  not  believe  that  there  will  be  any  such 
demand  for  an  increase  of  salaries  on  the  part  of  delegates  if  we  pro- 
vide that  the  counties  shall  pay  the  Judges.  Whenever  it  comes  down 
to  individual  responsibility,  there  will  be  no  such  demand. 

Mb.  white.  Is  it  not  fixed  that  we  shall  pay  them  three  thousand 
five  hundred  dollars  a  year? 

Mb.  McCALLUM.  That  has  been  fixed  in  the  Committee  of  the 
Whole.  If  the  counties  have  to  pay,  then  it  will  remain  with  the  dele- 
gates from  those  counties  to  say  what  these  salaries  shall  be.  That  is 
the  way  that  will  work.  The  gentleman  from  Santa  Cruz  says  his  con- 
stituents do  not  want  to  pay  so  much,  and  I  imagine  this  Convention  is 
not  going  to  go  against  their  judgment. 

Mb.  WHITE.  The  delegate  from  San  Benito  agrees  with  me  that  two 
thousand  five  hundred  dollars  will  do.  Mr.  Wyatt  agrees  with  me  that 
two  thousand  five  hundred  dollars  is  enough  for  Monterey  County. 

Mb.  McCALLUM.  If  the  counties  have  to  pay,  the  delegates  from 
those  counties  will  name  the  amount  they  are  willing  to  pay.  Then 
this  system  will  not  cost  any  more  than  the  present  system.  I  don't  say 
that  It  is  too  high,  but  I  do  say  that  there  should  be  more  immediate 
responsibility  ab«ut  the  matter.  As  to  being  Slate  ofiicers,  in  some  sense 
they  are  and  some  they  are  not.  Our  District  Judges  were  considered 
State  officers,  and  our  County  Judges  were  considered  county  officers. 
These  Superior  Judges  will  lie  elected  by  the  counties  exclusively,  and 
they  are  m  one  sense  county  officers,  taking  the  place  of  the  County 
Judges.  As  far  as  Alameda  County  is  concerned,  we  are  willing  to  pay 
for  two  Judges,  ten  thousand  dollars.  I  believe  we  had  better  pay  for 
our  own  Judges  than  to  pay  our  proportion  of  all  the  Judges,  because 
we  would  probably  save  five  thousand  dollars  by  the  operation.  As  far 
as  the  amendment  adopted  in  the  Committee  of  the  Whole  is  concerned, 
I  do  not  regard  anything  as  fixed  in  the  Committee  of  the  Whole.  We 
will  have  a  chance  to  unfix  it  again. 

Mb.  HERRINGTON.     Is  an  amendment  in  order? 

Thk  CHAIRMAN.     No,  sir. 

Mb.  McCALLUM.    I  wish  to  state  that  the  delegates  from  San  Joa- 

3uin  County  have  slated  to  me  that  they  are  very  anxious  to  have  two 
ud^  for  that  county;  that  their  business  requires  it,  and  that  they  are 
willmg  to  pay  for  them ;  and  at  the  same  time  the  Convention  does  not 
seem  willing  to  allow  them  an  extra  Judge. 

Mb.  HERRI  NGTOK.  Mr.  Chairman :  I  desire  to  offer  a  substitute  to 
the  amendment. 

Tbb  SECRETARY  read: 

"Strike  out  all  after  the  word  'each,'  in  line  seven,  and  insert:  'The 
Superior  Judges  shall  each  receive  an  annual  salary  of  one  thousand 
dollars,  to  be  paid  out  of  the  State  treasury,  and  such  additional  com- 
pensation 08  shall  be  fixed  by  the  Boards  of  Supervisors  of  the  respective 
counties,  to  be  paid  out  of  the  county  treasury.' " 

Mr.  smith,  of  Fourth  District.  Mr.  Chairman :  I  rise  to  a  point  of 
order. 

Thb  chairman.    State  your  point  of  order. 

Mb.  smith.  This  has  already  been  voted  down.  A  motion  was 
made  and  carried  to  strike  out  these  words  and  insert  others  in  their 
place,  and  a  motion  to  strike  them  out  again  is  not  in  order. 

Tbk  chairman.  The  point  of  order  is  well  taken.  The  amend- 
ment is  ruled  out  of  order. 

AN  IPPIIL. 

Mb.  HERRINGTON.  I  hope  the  Chair  will  not  decide  that  point  of 
order  in  a  hurry. 

Mb.  WILSON.  I  understand  the  point  of  order  to  have  been  already 
decided. 

The  CHAIRMAN.    Yes,  sir. 

Mb.  HERRINGTON.  Then  I  most  respectfully  appeal  from  the  decis- 
ion of  the  Chair,  and  then  I  can  discuss  the  question. 

The  appeal  was  duly  seconded. 

Tbe  CHAIRMAN.  The  gentleman  has  offered  an  amendment  strik- 
ing out  portions  of  the  amendment  that  has  been  voted  upon  and  adopted 
by  this  Convention,  in  regard  to  the  salaries  of  Judges.  The  Chair 
decides  that  he  cannot  do  so.  From  that  decision  of  the  Chair  the  gen- 
tleman appeals.  The  question  is  on  the  appeal  from  the  decision  of  the 
Chair. 

Mb.  McFARLAND.  This  very  identical  amendment  has  been  voted 
down. 

SIMABK8  OF  HB.  BISRIKOTON. 

Mr.  HERRINGTON.  Mr.  Chairman :  What  tbe  gentleman  says  is 
true.  I  admit  every  word.  I  admit  that  some  portions  of  that  section 
consists  of  words  that  have  been  adopted  by  the  committee.  But  I  sub- 
mit that  the  amendment  now  pending  seems  also  to  change  these  very 
words  that  have  already  been  adopted.  I  understand  the  object  of  the 
committee  to  be  to  complete  the  section  by  fixing  the  amount  of  compen- 
sation, and  as  I  understand  it,  those  things  may  be  changed  as  often  as 
the  Committee  of  the  Whole  desire,  until  the  whole  section  is  complete. 
And  it  is  right  that  this  should  be  so,  and  that  we  should  have  a  chance 
to  complete  the  section.  The  other  proposition  that  was  voted  upon 
embraced  the  salaries  of  Supreme  Judges,  while  this  proposition  leaves 
out  the  Supreme  Judges  altogether,  and  therefore  I  consider  it  a  separate 
and  different  amendment 


Mr.  HUESTIS.  I  ask  the  Chair  to  enforce  order  in  this  hall.  There 
is  80  much  noise  and  confusion  that  nobody  can  hear  a  word  that  is  being 
said. 

Thb  CHAIRMAN.    Gentlemen  will  keep  order  ou  the  floor. 

Mb.  HERRINGTON.  It  looks  to  me  as  if  the  members  were  more 
interested  in  their  private  affairs  than  in  the  proceedings  of  this  Conven- 
tion. Now,  I  do  submit  that  if  this  proposition  bad  been  voted  upon 
alone,  without  embracing  the  salaries  of^the  Supreme  Justices,  that  it 
would  have  been  carried;  and  I  say  that  such  a  proposition  as  this  is 
strictly  in  order  at  this  time.  I,  myself,  voted  against  the  proposition 
before  presented,  on  that  account,  and  there  are  others  here  who  did  the 
same  thing.  I  think  the  gentleman  to  my  left  is  in  favor  of  this  amend- 
ment in  preference  to  all  others. 

Mb.  WILSON,  of  First  District.  I  move  that  the  appeal  be  laid  upon 
the  table. 

Division  was  called  for,  and  the  vote  to  table  the  appeal  stood :  ayes, 
45 ;  noes,  2t. 

No  quorum  voting. 

Tbe  question  was  put  again,  and  tbe  motion  to  table  prevailed  by  a 
vote  of  45  ayes  to  32  noes. 

Thi  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Alame<la,  Mr.  McCallura. 

Division  being  called  for,  the  amendment  was  lost,  by  a  vote  of  23 
ayes  to  67  noes. 

•Mb.  BLACKMER.  I  desire  to  ask  the  Chair  if  an  amendment  will 
be  entertained  by  way  of  a  substitute  for  the  entire  section? 

Tbk  CHAIRMAN.     Yes,  sir. 

Mb.  BLACKMER.    I  offer  a  substitute  for  the  entire  section : 

"  Tbe  Justices  of  tbe  Supreme  Court,  and  the  Judges  of  the  Superior 
Court,  shall  severally  receive,  at  slated  times  during  their  continuance 
in  office,  from  the  State  treasury,  such  compensation  for  their  services  as 
may  be  prescribed  by  law,  which  compensation  shall  not  be  increased 
nor  diminished  during  the  term  for  which  they  shall  have  been  elected ; 
and  the  salaries  of  Judges  of  the  Superior  Courfa)  for  the  City  and  County 
of  San  Francisco,  shall  not  exceed  five  thousand  dollars  per  annum,  and 
the  salaries  of  Judges  of  the  Superior  Courts  of  the  remaining  counties  of 
this  State  shall  not  exceed  four  thousand  five  hundred  dollars  per  annum. 
The  annual  salaries  of  Justices  of  the  Supreme  Court  shall  be  six  thou- 
sand dollars  until  such  compensation  shall  be  fixed  by  the  Legislature; 
and  the  Judges  of  the  Superior  Courts  of  the  City  and  County  of  San 
Francisco,  the  Counties  of  Alameda,  San  Joaquin,  Los  Angeles,  Santa 
Clara,  Sacramento,  and  Sonoma,  shall  receive  a  salary  at  the  rate  of  four 
thousand  five  hundred  dollars  per  annum,  and  those  of  all  the  other 
counties  at  the  rate  of  three  thousand  dollars  per  annum." 

Mb.  WATERS.     Mr.  Chairman  :  I  rise  to  a  point  of  order. 

Tub  CHAIRMAN.    The  gentleman  will  state  his  point  of  order. 

Mb.  WATERS.  It  is  this:  The  committee  have  already  affirmatively 
amended  this  section  in  conflict  with  this  amendment.  If  the  committee 
can  make  one  amendment  one  moment,  and  another  another,  we  will 
never  get  through.  It  seems  to  me  we  ought  to  know  what  we  are 
going  to  do. 

Tbr  CHAIRMAN.  The  point  of  order  is  well  taken.  The  amend- 
ment is  ruled  out  of  order. 

•     RBHARKS  OF  MR.   WIST. 

Mb.  WEST.  Mr.  Chairman :  I  am  sorry  that  the  Chair  ruled  auite  so 
quick.  I  believe  that  it  is  customary  for  questions  of  order  to  be  dis- 
cussed; therefore,  I  claim  my  right  to  discuss  this  point 

Mb.  ANDREWS.  Mr.  Chairman:  I  rise  to  a  point  of  order.  The 
discussion  of  the  gentleman  is  not  in  order.  There  is  nothing  before  the 
Convention,  because  the  Chair  has  decided  the  point  of  order,  and  no 
appeal  has  been  taken. 

Thb  CHAIRMAN.    The  point  of  order  is  well  taken. 

Mb.  WEST.    I  appeal  from  the  decision  of  the  Chair. 

Tbb  CHAIRMAN.  The  Chair  decides  the  point  of  order  raised  by 
the  gentleman  from  Shasta  to  be  well  taken,  and  from  the  decision  of 
the  Chair  the  gentleman  from  Los  Angeles  appeals. 

Mb.  WEST.  Mr.  Chairman :  The  decision  of  the  Chair  is  in  violation 
of  the  well  reco^ized  rules  of  parliamentary  bodies,  that  a  substitute 
remains  as  an  independent  proposition  until  the  original  proposition 
under  discussion  is  amended  by  its  friends  and  perfected  to  their  satis- 
faction; that  the  friends  of  a  proposition  should  have  a  right  to  perfect 
it,  and  then,  that  at  any  time  oefore  the  final  vote  is  taken,  a  substitute 
is  in  order,  and  may  be  entertained  by  the  Chair  and  voted  upon  by  the 
body. 

Mb.  WATERS.    May  I  ask  the  gentleman  a  question? 

Mr.  WEST.    Yes,  sir. 

Mr.  waters.  Has  not  Rule  Thirty-two  entirely  done  away  with 
that  law  ? 

Mr.  west.    I  am  not  aware  that  it  has. 

Mr.  waters.  The  question  was  raised  at  the  beginning  of  the 
session,  and  Rule  Thirty-two  covers  the  point,  when  it  says  that  a  sub- 
stitute shall  be  deemed  to  be  on  amendment,  and  treated  in  all  respects 
as  such. 

Mb.  WEST.  The  substitute  was  offered  to  take  the  place  of  the  whole 
matter,  and  it  has  been  held  that  a  motion  to  strike  out  or  add  takes 
precedence  of  a  substitute,  which  is  temporarily  on  the  table  until  the 
other  is  disposed  of.  There  is  uo  rule  that  I  know  of  that  excludes  a 
substitute  at  this  stage  of  the  proceedings. 

Mb.  waters.    Was  not  that  before  Rule  Thirty-two  was  adopted  ? 

Mr.  grace.  1  move  to  lay  the  appeal  upon  the  table. 

Division  being  called  for,  the  motion  to  lay  the  appeal  upon  the  table 
resulted  in  a  vote  of  44  ayes  to  30  noes — no  quorum  voting. 

Tbe  question  was  put  again,  and  the  motion  to  table  was  carried,  by  a 
vole  of  4U  ayes  to  29  noes. 

Thi  CHAIRMAN.    The  Clerk  will  i-ead  section  eighteen. 


Digitized  by 


Google 


996 


DEBATES  AND  PROCEEDINGS 


Monday, 


Ta«  SECRETARY  read: 

Sicc.  18.  The  Justices  of  the  Supreme  Court,  and  the  Judges  o(  the 
Superior  Courts,  shall  be  ineligible  to  any  other  office  than  a  judicial 
office  during  the  term  for  which  they  shall  have  been  elected. 

Mr.  morse.  Mr.  Chairman:  I  offer  an  amendment  to  section 
eighteen. 

Thr  secretary  read: 

"After  the  word  'office,'  where  it  first  occurs  in  the  second  line, insert 
as  follows:  'or  public  employment;'  and  after  the  word  'office,'  where 
it  occurs  a  second  time,  insert  the  words  '  or  employment,'  so  as  to  read 
as  follows : 

"Sec.  18.  The  Justices  of  the  Supreme  Court,  and  the  Judges  of  the 
Superior  Courts,  shall  be  ineligible  to  any  other  office  or  public  employ- 
ment than  a  judicial  office  or  employment  during  the  term  for  which 
they  shall  have  been  elected." 

Mr.  REYNOLDS.    Mr.  Chairman :  I  offer  a  substitute  for  the  section. 

Th«  SECRETARY  read : 

"Sbo.  18.  Justices  of  the  Supreme  Court,  and  Judges  of  the  Superior 
Courts  shall  not  be  eligible  durmg  the  period  for  which  thejf  may  be 
elected  or  appointed  to  their  respective  offices,  to  any  position  m  the  gift 
of  the  qualified  electors  or  of  the  Legislature." 

RRHIRKS  or  MR.  REYNOLDS. 

Mr.  REYNOLDS.  Section  eighteen  here  is  copied  from  the  old  Con- 
stitution, and  the  amendment,  which  I  offer  as  a  substitute,  is  calculated 
to  avoid  the  very  question  that  arose  here  in  the  beginning  of  the  session, 
as  to  the  eligibility  of  a  member  who  had  been  elected  as  a  delegate 
while  holding  the  office  of  District  Judge.  I  find,  in  looking  over  the 
list  of  Constitutions,  that  almost  every  Constitution  in  the  United  States 
has  a  provision  similar  to  this;  some  of  them'like  our  own,  but  some  of 
them  may  have  met  with  the  very  difficulty  we  met  with  the  very 
moment  our  Convention  waa  called  to  order.  In  Wisconsin  they  can 
hold  no  other  office  or  public  trust,  except  a  judicial  office,  during  the 
term  for  which  they  are  elected.  They  introduce  the  words  "  public 
trust,"  in  addition,  "or  any  position  in  the  gift  of  the  qualified  electors, 
or  of  the  General  Assembly."  I  copied  that  language.  That  excludes 
the  possibility  of  electing  Judges  to  a  Constitutional  Convention  here- 
after, or  to  any  other  office  that  will  lead  to  an  abuse  of  power.  That 
will  reach  the  case  of  Judge  Fawcett,  or  any  other  Judge,  and  prevent 
them  from  becoming  candidates  for  any  position  whatever.  I  will  not 
go  into  any  argument  upon  that  case,  for  that  would  be  useless.  But 
we  all  know — and  especially  lawyers  know — how  powerful  is  the  position 
of  a  Judge.  Why,  it  was  said  here  in  that  discussion  that  there  was  no 
candidate  here  for  that  seat  when  it  was  questioned.  Who  ever  heard  of 
an  attorney  being  a  candidate  to  oust  the  Judge  before  whom  he  is  prac- 
ticing? lio  one  ever  did.  He  would  antagonize  the  Judge,  and  he 
doesn't  dare  to  do  it.  How  necessary,  then,  is  it  that  we  shall  fix  a  rule 
that  shall  be  inflexible.  We  want  to  avoid  the  plea  that  this  is  only  an 
agency  of  the  people — or  employment.  I  think  the  substitute  will  fully 
and  clearly  cover  the  point,  and  I  do  not  think  any  member  of  this 
Convention  needs  to  be  convinced  of  the  necessity  of  such  a  provision. 

REHIRES  or  hr.  smith. 
Mr.  smith,  of  Kern.  Mr.  Chairman :  As  far  as  my  judgment  and 
understanding  of  the  matter  is  concerned,  I  have  arrived  at  tne  conclu- 
sion that  the  State  Constitution  has  no  power  over  the  matter;  that  a 
Constitutional  Convention  is  called  by  a  power  higher  than  the  Consti- 
tution. But  I  am  in  favor  of  the  point  intended  to  be  secured  by  the 
proposition,  and  by  the  two  amendments  which  have  been  sent  up.  I 
think  it  is  a  great  evil  to  allow  a  Judge  of  any  State  Court  to  sit  as  a 
member  of  a  Convention.  Now,  I  have  had  occasion  to  look  over  this 
matter,  and  I  have  come  to  the  conclusion  that  the  Constitution  may 
regulate  the  calling  of  a  Convention,  may  regulate  the  proceedings  of  a 
Convention,  but  it  has  no  authority  to  say  that  any  elector  of  the  State 
may  not  sit  as  a  member  of  that  body,  for  the  elector  so  elected  draws 
his  authority  from  the  people,  whose  power  is  higher  than  that  of  any 
Constitutional  Convention.  I  don't  think  this  amendment  covers  the 
p^int  which  it  is  intended  to  cover. 

REMARKS   OF   MR.    EOLFE. 

Mr.  ROLFE.  Mr.  Chairman :  I  may  be  mistaken,  but  I  think  th<e 
point  is  covered  by  an  amendment  which  has  already  been  adopted  by 
the  Committee  of  the  Whole.  I  refer  to  section  two  of  the  report  of  the 
Committee  on  Future  Amendments,  which  says  that  the  members  of  a 
Constitutional  Convention  shall  be  chosen  in  the  same  manner,  and  have 
the  same  qualifications,  as  members  of  the  Legislature.  Now,  I  suppose 
a  District  Judge  would  not  be  qualified  to  sit  as  a  member  of  the  Legis- 
lature. I  disagree  with  the  proposition  of  the  gentleman  from  Kern. 
Any  provision  that  can  disqualify  a  District  Judge  from  being  a  member 
of  the  Legislature,  will  disqualify  him  from  sitting  as  a  member  of  the 
Convention. 

REMARKS  OF  MR.   HCFARLAND. 

Mr.  McFARLAND.  Mr.  Chairman:  I  hope  this  Convention  will 
a<lopt  this  provision  as  the  committee  have  reported  it.  It  is  the  very 
same  language  we  have  been  living  under  ever  since  the  State  com- 
menced, and  it  seems  to  me  that  section  might  be  allowed  to  go  as  it  is. 
It  seems  to  me  that  the  great  evil  of  law  making,  either  in  constitutional 
conventions  or. legislative  bodies,  is  the  desire  which  every  man  has  to 
put  in  something  to  remedy  some  little  matter  that  has  occurred  in  his 
own  personal  experience.  Now,  these  gentlemen  have  some  case  in  their 
mind's  eye,  and  are  trying  to  find  a  remedy  for  it.  We  have  here  one 
hundred  and  fifty-two  delegates  elected  to  this  body,  and  only  one  Judge 
has  been  elected,  and  that  under  peculiar  circumstances,  because  it  was 
the  almost  unanimous  wish  of  the  people.  What  are  these  gentlemen 
afraid  of?  I  think  it  speaks  rather  well  for  the  Judges  of  the  State  that 
they  are  so  afraid  of  the  people  electing  them  to  these  offices.    Now,  the 


Legislature  has  the  power  to  prescribe  qualifications  for  members  of  a 
Constitutional  Convention,  and  if  they  desire  to  do  so,  they  can  say  that 
Judges  shall  not  be  eligible.  This  matter  is  in  the  hands  of  the  people. 
Are  these  gentlemen  so  afraid  of  the  people  whose  friends  they  pretend 
to  be?  Now,  sir,  it  does  seem  to  me  that  this  section  is  all-sufficient,  and 
ought  to  be  passed  as  it  stands.  I  can  see  no  danger  in  giving  the  people 
the  right,  every  twenty-five  or  thirty  years,  if  they  desire,  to  elect  a 
Judge  to  a  Constitutional  Convention.  I  can  see  no  danger  in  it.  Why 
not  allow  this  language  to  remain  as  it  is?  Why  tamper  with  and  tinker 
every  section  of  the  Constitution?  Let  the  Legislature  and  the  people 
determine  this  matter  for  themselves. 

REMARKS  or   MR.    MCCALLCH. 

Mr.  McCALLUM.  Mr.  Chairman :  If  the  lessons  of  experience  teach 
anything,  in  my  judgment  they  teach  that  this  is  a  very  proper  amend- 
ment to  have  m  the  Constitulion.  Whatever  may  be  said  about  the 
legal  questions  involved,  I  don't  imagine  there  are  ten  men  on  this  floor 
who  do  not  believe,  as  a  matter  of  expediency,  that  no  Judge  should  be 
elected  to  a  Constitutional  Convention.  And  it  has  been  most  thor- 
oughly illustrated  in  a  case  we  have  had  before  us.  A  gentleman  was 
elected  as  a  member  of  this  Convention,  and  from  his  position  must  vote 
upon  a  bill  which,  if  it  carries,  abolishes  the  very  office  which  he  holds. 

Mr.  DUDLEY.  I  raise  the  point  of  order  that  it  is  out  of  order  to 
attack  Judge  Fawcett.    That  matter  has  been  disposed  of. 

Mr.  McCALLUM.  I  say  I  would  be  the  last  to  make  an  attack  upon 
any  one,  and  there  is  no  attack  upon  any  one  here ;  the  attack  is  upon 
the  system.  When  the  Constitution  was  made  in  eighteen  hundred 
and  forty-nine,  it  was  submitted  to  a  vote  of  the  people  and  agreed  to, 
and  it  was  provided  that  no  Judge  should  be  eligiole  to  any  other 
position.  I  do  not  know  of  any  public  position  which,  in  point  of  expe- 
diency, so  much  requires  that  a  Judge  should  be  excluded  from  as  a 
Constitutional  Convention. 

Me.  ROLFE.  Will  you  look  at  this  section  two  of  the  report  of  the 
Committee  on  Future  Amendments,  to  which  I  referred  a  moment  ago. 

Mr.  McCALLUM.  That  is  the  very  point  I  was  coming  to.  That  is 
the  place  in  which  such  amendment  ought  to  be  placed,  whether  this 
covers  it  or  not.  And  I  desire  to  take  this  opportunity  to  enter  my 
solemn  protest  against  the  oft  repeated  declaration  made  here,  that  our 
Constitutional  Convention  cannot,  in  ordinary  matters,  direct  and  control 
a  future  Convention.  I  can  very  well  understand  why  we  cannot  say 
that  this  Constitution  shall  not  be  amended  in  half  a  century.  That 
would  bind  nobody  to  say  that  some  particular  provision  in  the  bill  of 
rights,  for  instance,  should  not  be  amended.  To  say  in  the  ordinary  oourse 
of^legislation,  that  certain  persons  shall  not  fill  the  position  of  delegates 
to  a  Constitutional  Convention ;  in  other  words,  to  say,  as  in  this  article 
on  future  amendments,  that  members  shall  possess  the  same  qualifica- 
tions as  members  of  the  Legislature — to  say  that  such  provisions  cannot 
bind  anybody,  is  to  say  that  nothing  we  can  do  is  to  bind  people  in  the 
future.  I  therefore  protest  against  any  such  expressions.  The  amend- 
ment in  the  report  of  the  Committee  on  Future  Amendments  seems  to 
cover  this  point,  and  I  think  that  is  the  place  for  it.  I  think  the  gen- 
tleman from  San  Francisco,  Mr.  Reynolds,  will  admit  both  propositions — 
first,  that  this  is  the  place  to  put  it,  and  next,  that  the  amendment 
reported  bv  that  committee  covers  the  point  fully. 

Mb.  REYNOLDS.  The  section  read  by  Judge  Bolfe  does  not  cover 
the  point  which  my  amendment  is  intended  to  cover.  It  would  apply 
to  a  member  of  a  Constitutional  Convention,  but  it  would  not  apply  to 
such  a  case  as  this,  where  the  Legislature  appointed  a  District  Judge  a 
member  of  the  Police  Commission.  We  don't  want  any  such  transac- 
tions; we  want  to  cut  them  all  off.  And  now,  in  reply  to  the  gentle- 
man  

The  chairman.    The  gentleman  will  take  his  seat. 

Mr.  REYNOLDS.  I  ask  leave  to  withdraw  my  amendment.  I  have 
been  to  the  desk  of  the  gentleman  and  read  his  amendment,  and  I  wish 
to  withdraw  mine. 

THE  PREVIOCS  QUESTION. 

Mr.  WEST.  Mr.  Chairman:  I  believe  that  this  subject  has  been  suf- 
ficiently discussed,  and  I  therefore  move  the  previous  question. 

Seconded  by  Messrs.  Howard,  of  Los  Angeles,  Wyatt,  White,  and 
Evey. 

The  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

The  CHAIRMAN;  The  question  is  on  the  amendment  offered  by  Mr. 
Morse. 

Adopted. 

Mr.  IIILBORN.  Mr.  Chairman:  I  wish  to  offer  an  amendment  to 
section  eighteen. 

The  SECRETARY  read: 

"Add  at  the  end  of  the  last  amendment  the  following:  'No  member 
of  this  Convention  shall  ever  be  eligible  to  a  judicial  office.' "  (Laughter.] 

Mr.  REYNOLDS.  Mr.  Chairman :  That  amendment  is  entirely  super- 
fluous. There  is  no  danger  of  any  member  of  this  Convention  being 
elected  to  a  judicial  office,  or  any  other  office.     [Laughter.] 

The  CHAIRMAN.    The  question  is  upon  the  amendment. 

Division  was  called  for,  and  the  amendment  rejected,  by  a  vote  of  35 
ayes  to  54  noes. 

The  CHAIRMAN.    The  Secretary  will  read  section  nineteen. 

The  SECRETARY  read : 

Sec.  It.  Judges  shall  not  charge  juries  with  respect  to  matters  of  fact, 
but  mar  state  the  testimony  and  declare  the  law. 

Mr.  brown.    Mr.  Chairman :  I  offer  an  amendment  to  the  section. 

The  SECRETARY  read: 

"Strike  out  the  word  'may,'  in  line  two,  and  insert  the  words, 'it 
shall  be  their  duty  to.'  " 

Mr.  brown.    Mr.  Chairman:  I  am  under  the  impression  that  this 
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should  not  be  a  matter  of  indifference;  neither  should  it  be  \eH  in  that 
form.  It  is  true  that  no  great  evil  may  result  if  this  word  "  may  "  is 
left  here,  but  I  think  the  Constitution  should  be  clear  and  explicit  as  to 
what  the  duties  of  the  Judge  shall  be  in  such  matters. 

BKUARKS  or  MR.  CAMPBRLL. 

Mr.  CAMPBELL.  Mr.  Chairman:  I  hope  that  amendment  will 
pass.  There  is  a  very  large  number  of  cases  in  which  it  is  wholly 
unnecessary  for  the  Judge  to  state  the  testimony.  Every  lawyer  has 
observed  that.  If  you  compel  the  Judge  to  state  the  testimony,  he  must 
go  through  the  entire  testimony  of  tna  case  in  every  instance.  This 
will  occupy  a  great  deal  of  time ;  many  times  to  no  good  purpose. 

Mr.  brown.  I  had  n^t  intended  it  to  apply  to  testimony,  but  only 
to  the  law.    I  withdraw  the  amendment. 

Mr.  HERRINGTOK.    Mr.  Chairman:   I  offer  an  amendment. 

Thr  secretary  read: 

"After  the  word  'may,'  in  line  two,  insert  the  words,  'except  in 
criminal  prosecutions  for  libel.' " 

Mr.  HERRI NGTON.  Mr.  Chairman:  That  question  has  been  de- 
cided once  adversely  to  this  amendment;  but  that  does  not  prevent  me 
from  offering  this  amendment  at  this  time.  Without  offering  any  lengthy 
argument  here,  I  think  the  sentiment  of  this  Convention  is,  that  such 
an  amendment  as  this  is  necessary. 

BRHIRKS   or  MR.  ATRRS. 

Mb.  AYERS.  Mr.  Chairman:  I  hope  the  amendment  will  pass. 
The  gentleman  has  stated  that  the  Convention  has  already  decided 
affirmatively  against  this  proposition.  But,  sir,  since  the  adoption  of 
the  Fawcett  amendment  the  press  of  this  State  has  unanimously 
expressed  itself  in  disapproval  of  that  amendment ;  and  I  say,  it  will 
greatly  weaken  the  Constitution  should  that  amendment  be  permitted 
to  remain.    It  is  not  necessary  now  for  me  to  repeat  the  reasons  which  I 

five  before,  why  the  Constitution  should  remam  as  it  was  before.    But 
hope  we  may  save  ourselves  on  this  question,  by  adopting  the  amend- 
ment which  has  been  offered. 

BRMABKS   or  MB.  JONRS. 

Mb.  JONES.  Mr.  Chairman :  I  hope  that  no  such  amendment  as  that 
will  be  adopted  here,  for  the  reason  that  it  will  be  inconsistent  with  the 
action  already  taken  here.  It  has  been  said  that  there  is  a  peculiar 
relationship  between  the  parties  before  the  Court  in  a  criminal  prosecu- 
tion fur  libel.  The  Judi^  has  nothing  to  do  with  the  facts.  He  may 
state  the  testimony  and  declare  the  law.  But  these  gentlemen  ask  more 
than  that;  they  ask  that  the  Judge  shall  not  be  allowed  to  charge  the 
jury  OS  to  the  law  or  the  fact.  That  he  shall  not  declare  the  law.  If  we 
do  say  so  the  Judge  will  be  forbidden  to  read  that  clause  of  the  Consti- 
tution which  declares  that  if  the  matter  alleged  to  be  libelous  be  true, 
and  was  published  with  good  motives,  the  defendant  shall  be  acquitted. 
If  the  Judge  cannol  declare  the  law,  I  say  it  forbids  from  reading  to  the 
jury  in  his  charge  that  very  matter  in  the  Constitution.  It  is  a  vital 
ana  necessary  safeguard  to  the  defendant  in  a  trial  for  libel.  It  seems 
to  me  it  would  be  utterly  inconsistent,  that  the  Court  should  be  deprived 
in  any  case  of  the  ri^ht  to  charge  the  jury  in  regard  to  the  law  of  the 
case.  *  That  is  constitutional  law;  it  is  statute  law.  The  jury  would 
remain  in  ignorance  as  to  the  law,  because  the  Judge  cannot  declare  it,  and 
the  attorneys  could  not  declare  the  law.  The  Jury  is  bound  to  remain 
in  ignorance  as  to  the  law  of  the  case  which  they  are  called  to  deter- 
mine. There  is  no  danger  in  the  section  as  reported  of  the  Judge  under- 
taking to  charge  the  jury  as  to  questions  of  fact.  This  is  a  provision 
which  has  always  prevailed,  that  the  Judge  may,  if  he  deems  it  neces- 
sary, state  the  testimony,  and  leave  the  jury  to  judge  as  to  the  weight 
of  the  testimony,  and  that  the  Judge  may  declare  the  law  to  the  Jury. 
If  that  power  is  taken  away  from  him  the  Court  will  be  worthless. 

BKMABKS  or  MB.  CAMPBELL. 

Mb.  CAMPBELL.  Mr.  Chairman:  I  hope  the  amendment  will  pass, 
and  for  these  reasons :  If  the  section  should  remain  as  it  now  stands, 
taken  in  connection  with  the  Fawcett  amendment,  it  would  simply 
make  the  law  of  libel  to  this  effect :  that  the  Judge  would  have  the 
right  to  state  to  the  jury  and  instruct  them  as  to  whether  the  publica- 
tion in  question  was  Iil>eloua  or  not.  It  would  take  away  from  the  jury 
the  right  which  our  Constitution  has  heretofore  conferred  upon  them,  of 
determining  the  law  and  the  fact.  It  is  true,  the  Fawcett  amendment 
says  the  jury  may  render  a  general  verdict,  but  the  jury  are  bound  to 
render  a  general  verdict  and  pass  upon  the  facts  as  presented  to  them, 
and  upon  the  law  as  delivered  to  them  by  the  Court.  Suppose  the 
Court  instructs,  as  a  matter  of  law,  that  the  matter  charged  is  libelous, 
the  jury  necessarily  has  to  follow  the  Judge.  He  was  not  permitted 
under  the  old  law  to  say  whether  the  article  charged  as  libelous  was 
libelous  or  not.  Under  this  clause  the  Judge  says:  "  Gentlemen  of  the 
|ury,  I  charge  you  as  a  matter  of  law  that  this  publication  is  libelous." 
What  are  the  jury  to  dot  They  have  then  simply  to  pass  upon  the 
fact  of  publication — upon  the  fact  whether  it  was  published  with  good 
motives  and  for  justifiable  ends.  I  hope  we  shall  at  least  have  the 
same  liberty  in  future  that  we  have  had  for  the  public  press.  I  know 
this,  that  if  we  make  an  attack  upon  the  public  press  of  the  State  our 
Constitution  will  most  certainly  be  defeated. 

Mb.  McFARLAND.  Mr.  Chairman :  I  offer  an  amendment  to  the 
amendment. 

Thr  SECRETARY  read : 

"  Add,  after  the  word  '  libel,'  the  words  '  or  murder.' " 

RRMABKS    or    HE.    HCrARLAKD. 

Mr.  McFARLAND.  Mr.  Chairman  ;  If  we  are  going  to  abandon  the 
rule  of  not  having  special  legislation,  either  in  the  Constitution  or  any- 
where else;  if  we  are  going  to  except  any  one  crime  from  the  general 


law  of  the  State,  I  do  not  see  why  the  crime  of  murder  should  not  be 
excepted.  Certainly  it  is  the  most  important  crime  comiiiitted,  and  it  is 
the  most  dangerous  crime  known.  The  man  charged  with  murder  has 
his  life  at  stake.  Kow,  life  ends  all.  There  is  nothing  dearer  than  life. 
If  we  are  going  to  make  an  exception  in  favor  of  any  class  of  criminals, 
why  not  make  it  in  favor  of  the  men  whose  lives  ate  at  stake.  If  the 
Judge  is  going  to  declare  the  law  in  all  cases  except  one,  I  think  that 
one  should  be  the  crime  of  murder.  Now,  what  reason  is  there  in 
God's  world  that  a  man  charged  with  libel  should  be  shielded  any  more 
than  the  man  charged  with  murder.  This  provision  of  the  Constitution 
stands  just  as  it  always  did,  that  the  Judge  shall  have  power  to  state 
the  testimony  and  declare  the  law.  He  has  no  power  to  charge  the 
jury  upon  matters  of  fact,  but  he  has  upon  matters  of  law.  Now,  if  we 
are  ^ing  to  except  one  crime,  why  not  twenty.  Why  select  the  crime 
of  libel  from  all  other  crimes.  Is  there  any  reason 'for  it?  Is  there 
any  possible  ground  upon  which  this  exception  is  baaed  7  If  an  excep- 
tion IS  to  be  made,  why  not  make  it  in  favor  of  the  crime  of  murder,  or 
of  treason,  or  of  some  other  important  crime?  The  gentleman  from 
Alameda  is  entirely  mistaken.  'The  Court  has  no  more  right  to  tell  the 
jury  that  in  that  case  the  man  is  guilty,  than  he  has  in  any  other  case. 
No  more  than  he  would  have  in  a  case  of  murder.  In  both  cases  the 
Court  merely  states  what  constitutes  the  crime.  What  constitutes  the 
crime  of  embezzlement,  or  the  crime  of  murder,  or  arson.  The  Court 
simply  states  what  the  crime  is  and  what  constitutes  the  crime.  Now, 
why  should  not  the  Court  have  this  right  in  one  case  as  well  as  in 
another.  If  we  are  going  to  except  any  class  of  criminals,  why  not 
except  the  higher  grades,  such  as  treason  or  murder.  If  this  exception 
is  going  to  carry  I  nope  the  crime  of  murder  will  be  added. 

BRMABKS    or    MR.    HOWARD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  If  I  were  to  judge 
from  the  character  of  this  last  amendment,  I  should  say  that  the  gentle- 
man from  Sacramento  was  ambitious  to  supersede  to  the  functions  of  the 
"little  joker."  He  is  not  serious  in  the  proposition  which  he  has  sub- 
mitted to  this  body,  and  I  hope  the  proposition  of  the  gentleman  from 
Santa  Clara  will  be  adopted,  pure  and  simple.  There  is  nothing  that  we 
have  done  in  this  Convention  that  has  raised  such  an  opposition  to  the 
Constitution  as  the  Fawcett  amendment,  and  it  has  justly  raised  it  too. 
I  think  it  is  a  very  dangerous  innovation — dangerous  to  the  liberty  of 
the  press,  and  therefore  dangerous  to  the  liberties  of  the  people.  In  gov- 
ernment experience  is  worth  something,  and  experience  shows  that  for 
the  liberty  of  the  press  it  is  necessary  that  it  should  stand  on  exceptional 
grounds.  I  am  in  favor  of  perpetuating  the  ancient  law  and  ancient 
usage.  We  have  lived  prosperous  and  happy  in  this  State  for  twenty- 
five  years  under  this  law,  which  gave  the  jury  the  right  to  judge  of  the 
law  and  the  fact.    Why  change  it?    It  is  the  law  of  England  at  the 

§  resent  time.  When  this  subject  was  before  the  Convention  on  a  former 
ay,  I  read  a  leading  English  case  in  which  the  Court  held  that  the 
Judge  had  no  right  to  bind  the  jury  by  his  opinion  of  the  law,  although 
he  might  express  his  opinion  of  the  law.  Why  change  it?  Why,  at 
this  late  day,  attempt  to  tamper  with  the  liberty  of  the  press?  Gentle- 
men, I  warn  you  that  all  propositions  to  take  from  the  jury  the  right  to 
determine  the  law  as  well  as  the  fact  are  dangerous,  and  are  entirely 
opposed  to  public  sentiment  in  this  State. 

8PRRCB  or  MB.   riLCHRB. 

Mr.  FILCHER.  Mr.  Chairman:  During  the  whole  discussion  of  this 
subject,  when  the  bill  of  rights  was  before  the  Convention,  I  had  not  a 
word  to  say,  for  I  believed  the  good  sense  of  the  Convention  would  spurn 
such  an  amendment  as  the  Fawcett  amendment  afterwards.  And,  sir,  I 
believe  so  still.  I  have  faith  in  the  intentions  of  a  large  majority  of 
this  body.  I  believe  they  came  here  to  make  a  good  Constitution  and 
one  which  the  people  will  adopt — one  which  may  be  adopted  upon  its 
merits.  Since  a  majority  of  the  Convention  were  in  favor  of  the  so  called 
Fawcett  amendment,  I  reasonably  infer  that  they  lean  in  that  direction. 

Now,  I  know  there  is  among  the  people  of"^  California  a  prejudice 
against  the  public  press.  There  is  a  growing  feeling  that  the  liberty 
guaranteed  to  the  press  is  being  abused.  I  agree  with  that  sentiment, 
and  yet  I  do  not  think  that  because  it  is  abused  in  exceptional  cases,  it  is 
wise  policy  to  curtail  that  freedom.  Now,  a  newspaper  necessarily  makes 
enemies.  It  takes  a  lively  interest  in  politics,  and  it  is  often  the  case 
that  it  has  had  occasion  to  oppose  the  election  of  the  very  Judge  before 
whom  the  charge  of  libel  is  to  be  tried.  In  such  cases  as  that  there  must 
necessarily  be  some  feelings  of  prejudice  on  the  part  of  the  Judge.  I  say 
it  is  dangerous  to  leave  so  much  power  in  his  hands  as  this  section  con- 
fers. The  case  ought  to  be  left  to  twelve  of  his  fellow  citizens,  to  decide 
the  whole  case  on  its  merits.  Where  a  libel  is  charged,  it  is  natural  that 
twelve  entirely  disinterested  citizens  of  the  community  would  be  more 
apt  to  render  a  just  verdict,  after  considerini^  the  motives.  Where  it  is 
left  to  him  to  explain  and  declare  the  technicalities  of  the  law,  I  think 
it  is  dangerous.  Individually,  I  have  no  objections  to  the  moststringent 
libel  law,  as  I  do  not  anticipate  any  experience  in  libeling  men.  I 
would  be  in  favor  of  a  retraction  law,  b«K:ause  I  believe  a  man  who  is 
not  willing  to  retract  a  thin^  when  it  is  shown  to  be  wrong — to  have 
done  an  injustice  to  a  man — is  not  fit  for  the  management  of  a  news- 
paper. But  so  far  as  this  section  is  concerned,  we  have  got  along  well 
enough  under  the  old  law,  and  this  proposed  innovation  will  not  accom- 
plish any  great  good,  and  it  mav  ao  a  great  deal  of  harm.  I  believe 
there  is  a  strong  element  in  this  State,  which  has  a  strong  representation 
on  this  floor,  who  would  like  to  defeat  any  Constitution  which  we  may 
make,  and  especially  if  it  was  a  better  one  than  the  old  one.  They  pre- 
fer things  as  they  are.  We  have  had  to  bring  against  it  the  opposition 
of  the  railroad  and  other  monopolists.  We  have  brought  down  upon  it 
the  displeasure  of  the  land  monopolists  and  banks,  and  the  moneyed 
interests  of  the  country  generally.  In  order  to  do  our  duty  we  have  had 
to  bringdown  the  opposition  of  the  hoodlum  classes;  and  now  these  gen- 
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tiemen  seem  to  desire,  in  order  to  defeat  the  new  Constitution,  to  bring 
down  upon  it  the  united  opposition  of  the  press  of  the  State.  I  say,  sir, 
wo  cannot  afford  to  bring  on  such  a  conflict  as  that,  unless  there  is  some 
great  reform  to  be  accomplished  b;  it,  which  there  is  not.  Where  is  the 
man  who  can  stand  here  and  show  that  any  great  good  will  be  accom- 
plished by  the  adoption  of  this  amendment?  Who  can  show  that  by 
the  adoption  of  this  section  we  will  remedy  any  great  abuse?  I  sa^ 
these  abuses  have  existed,  and  will  exist,  and  such  a  provision  as  this 
will  not  stop  them.  We  cannot  afford,  for  the  purpose  of  reaching 
isolated  instances,  to  curtail  the  liberties  of  the  press  of  the  country.  The 
press  is  the  palladium  of  our  liberties,  and  must  not  be  muzzled.  It  is 
the  great  check  and  safeguard  against  official  corruption  in  this  country. 
Leave  it  as  it  is,  to  stand  before  the  law  as  others  stand.  This  would  be 
a  dangerous  move,  and  one  that  we  cannot  afford  to  make. 

A  POINT  OF  OBDXB. 

Me.  EDGERTON.  Mr.  Chairman :  I  rise  to  a  point  of  order.  When 
the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  waa  before 
the  Committee  of  the  Whole,  section  nine  was  amended  t)y  the  amend- 
ment offered  by  Judge  Fawcett,  and  covered  the  precise  amendment 
now  before  this  committee.  That  amendment  provided  that  the  jury 
might  find  a  general  verdict,  as  in  other  crimmal  cases.  Now,  sir,  I 
think  it  is  not  competent  for  the  committee  at  this  time  to  alter  or 
change  that  amendment.  That  is  my  point  of  order.  We  have  adopted 
Cushing's  Manual  here  where  there  is  no  express  rule.  There  is  no 
express  rule  here.  You  will  find  on  page  seventy,  paragraph  nine  hun- 
dred and  eighty-three,  that  it  says,  whatever  we  agree  to,  either  by 
adopting  or  rejecting  an  amendment,  cannot  be  afterwards  altered  or 
amended.  Therefore,  this  proposition  to  annul  and  change  that  pro- 
vision in  the  preamble  ana  bill  of  rights  cannot  be  entertained.  It 
could  not  be  directly  done ;  and  how  can  it  be  done  indirectly  ?  I  think 
it  is  clearly  out  of  order.  It  is  in  violation  of  an  express  rule  which 
governs  this  body. 

Tbk  chairman.    The  point  of  order  is  not  well  taken. 

Mr.  west.    Mr.  Chairman :   I  move  the  previous  question. 

Mb.  JONES.    Mr.  Chairman 

Mb.  AYERS.  Mr.  Chairman :  The  gentleman  has  spoken  once  upon 
this  question. 

Thk  CHAIRMAN.     No,  sir. 

Mb.  AYEKS.     I  rise  to  a  point  of  order. 

Thb  chairman.    State  your  point  of  order. 

Mb.  AYERS.  The  gentleman  from  Los  Angeles,  Mr.  West,  moved 
the  previous  question  before  Judge  Jones  addressed  the  Chair. 

Thb  CHAIRMAN.    The  Chair  didn't  hear  it. 

BEHABKS   OF   MB.   JONKS. 

Me.  JONES.  Mr.  Chairman :  I  believe  there  is  a  misapprehension 
.  hern  in  regard  to  the  motives  upon  which  it  is  desired  to  defeat  this 
amendment.  It  is  not,  so  far  as  I  know,  and  I  speak  for  myself,  a  mat- 
ter which  will  at  all  hamper  or  abridge  the  liberty  of  the  press,  or  inter- 
fere with  it  in  any  way.  In  the  exercise  of  these  functions,  the  press  is 
liable  to  say  things  which  may  not  be  entirely  true.  But  my  experience 
and  my  observation  has  been  that  when  such  errors  are  discovered,  men 
have  Men  ready  to  accord  the  individual  injured  his  rights  by  making 
the  correction.  And  I  do  not  consider  that  the  liberties  of  the  press  are 
at  all  abridged  by  retaining  this  section  as  it  is.  If  we  leave  this  section 
stand  OS  it  is,  and  the  section  of  the  bill  of  rights  as  it  is,  the  two  will 
be  perfectly  harmonious,  and  it  will  make  the  administration  of  justice 
in  this  State  uniform  and  harmonious,  which  I  consider  of  very  great 
importance.  It  is  certainly  necessary  that  it  should  be  so.  It  is  indis- 
pensable that  the  administration  of  law  should  seem  to  the  minds  of 
men  to  be  without  respect  to  persons  or  individuals,  and  I  hold  that  the 
occupation  of  newspaper  publishing  has  no  need  to  be  exempt  from  the 
general  provisions  of  law  applying  to  all  other  persons. 
.  Now,  sir,  I  spoke  of  the  exact  practical  effect  of  this  amendment  here, 
and  I  have  heard  no  answer  to  that,  and  I  say  that  the  amendment  pro- 
posed to  be  inserted  here  to  section  nineteen,  does  in  effect  declare  that 
in  suits  for  libel,  it  is  not  within  the  power  of  the  Judge  to  state  to  the 
jury  what  libel  is.  He  has  no  right  to  instruct  them  as  to  what  consti- 
tutes the  crime  of  libel.  It  would  be  the  same  with  regard  to  the  crime 
of  murder,  if  the  amendment  of  the  gentleman  from  Sacramento  should 
be  adopted,  and  that  amendment  is  no  more  inconsistent  than  this  one. 
The  Court,  in  a  trial  for  libel,  could  not  inform  the  jury  that  citizens  of 
this  country  may  freely  write  and  speak  their  sentiments  upon  all  sub- 
jects. He  could  not  inform  the  jury  that  in  criminal  prosccutious  for 
libel  the  truth  may  be  given  in  evidence,  and  if  it  shall  appear  to  the 
jury  that  the  matter  charged  as  libelous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends, the  party  shall  be  acquitted,  because 
that  is  part  of  the  law  of  libel,  and  the  Judge  is  forbidden  to  declare  the 
law  to  the  jury.  The  fundamental  law  of  the  land  is  a  part  of  the  law 
of  libel,  but  the  Court  is  forbidden  to  charge  the  jury  to  that  effect. 
Undoubtedly  that  was  not  contemplated  by  the  mover  of  the  amend- 
ment, but  I  soy  that  must  be  its  effect ;  for,  if  you  forbid  the  Court  to 
declare  the  law,  there  is  no  other  power  that  cnn  declare  it  to  the  jury, 
and  the  jury  must  remain  in  ignorance  of  it.  Now,  that  is  inconsistent 
with  a  true  administration  of  the  law.  There  is  no  criminal  offense  to 
be  tried  in  this  State  in  which  the  jury  should  know  the  law,  unless  it  is 
libel.  If  there  be  any  law  in  regard  to  it  the  jury  ought  to  know  it.  If 
there  be  no  law  there  should  be  no  trial.  In  regard  to  the  objection  that 
it  will  bring  additional  opposition  to  the  Constitution,  that  is  a  consid- 
eration which  ought  not  to  enter  into  this  discussion  at  all,  unless  it  be 
in  a  case  that  is  manifestly  unjust,  because  we  came  here  to  do  the  right. 
Moreover,  gentlemen  are  mistaken  when  they  assert  that  it  will  bring 
down  the  press  of  the  Stat«  upon  the  Constitution.  When  this  subject 
was  before  the  Convention  before,  there  were  a  number  of  papers  that 
indorsed  the  Fawcett  amendment. 


Mb.  AYJSRS.  Has  there  been  any  such  except  the  Record-Union  of 
this  city  ? 

Mb.  JONES.  Yes,  the  Stockton  Herald  and  Independent,  and  the 
Daily  San  Franciiico  Post 

Mb.  AYERS.    No,  sir;  no,  sir. 

Mr.  JONES.  I  understand  from  a  gentleman  connected  with  the 
Post,  that  they  were  in  favor  of  it,  but  that  while  the  editor-in-chief 
was  away  an  article  crept  in  criticising  it. 

Mr.  west.  I  believe  this  question  has  been  sufficiently  discussed, 
and  I  move  the  previous  question.  I  see  the  Chairman  of  the  Judiciary 
Committee  desires  to  address  the  Convention,  and  I  will  withdraw  it  in 
his  favor,  if  he  will  renew  the  motion. 

Mb.  AYERS.  I  insist  upon  the  previous  question ;  if  the  gentleman 
withdraws  it  I  will  renew  it. 

Tni  CHAIRMAN.  The  previous  question  has  been  moved.  The 
question  is:  Shall  the  main  question  be  now  put? 

Lost. 

Mb.  McCALLUM.  I  rise  to  a  question  of  order.  The  section  goes 
over  for  one  day. 

Tbi  chairman.    No,  sir;  that  rule  has  been  changed. 

SPEECB  OF  HE.   WILSON. 

Me.  WILSON,  of  First  District.  Mr.  Chairman  :  As  Chairman  of  the 
Judiciary  Committee,  I  desire  to  say  a  few  words  upon  this  subject  of 
libel.  The  committee,  in  adopting  the  proposed  system,  which  made 
some  changes,  attempted  to  follow  the  old  Constitution  as  closely  as  pos- 
sible in  oilier  respects.  Section  seventeen  of  article  five  of  the  old  Con- 
stitution provides  that  "Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the  law."  The 
Committee  of  the  Whole  adopted  that  section  without  a  dissenting  voice, 
and  now  ask  the  Convention  to  adopt  it.  That  has  always  been  consti- 
tutional law  and  has  already  been  adopted,  as  part  of  the  bill  of  rights, 
by  this  committee.  It  is  to  be  regretted  that  the  question  of  libel  has 
been  made  here.  There  is  no  utility  or  propriety  in  thrusting  that 
question  upon  us  at  this  time,  for,  should  the  amendment  prevail,  there 
will  be  a  conflict  betiveen  this  section,  as  amended,  and  the  section  of  the 
bill  of  rights  referred  to;  the  discussion  must,  therefore, in  that  event,  be 
renewed  in  Convention.  The  gentlemen  proposing  this  amendment  have 
had  their  day  in  Court.  When  thequestfon  first  arose,they  made  an  able 
and  earnest  contest  here.  Why  renew  the  contest  now,  when  it  mast 
at  last  be  determined  in  Convention?  Besides,  there  is  scarcely  a  quo- 
rum present.  It  is  to  be  hoped  that  the  amendment  will  be  withcfrawn.ao 
that  the  questions  invu|ve<1  may  be  postponed  until  the  necessity  of  final 
action  arises  in  the  Convention ;  however,  if  it  be  not  [rastponed  I  insist 
that  the  section  as  reported  should  be  adopted,  not  only  because  it  is  a 

r>rtion  of  the  old  Constitution,  but  also  because  it  is  right  in  itself.  If 
may  be  permitted  to  refer  to  myself,  I  will  frankly  say  that  I  have  no 
grievances  against  the  press,  and  no  quarrel  with  any  gentlemen  of  the 
prests;  I  have  no  enemies  among  them  to  punish.  Fortunately  or  unfor- 
tunately, criminal  libel  cases  have  formed  no  iiart  of  my  practice;  I 
have  neither  prosecuted  nor  defended,  and  am  without  feeling  in  the  mat- 
ter. I  claim  to  be  impartial,  and  only  act  on  my  judgment  of  what  is 
right  and  proper. 

In  reference  to  the  section  referred  to,  that "  Judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law,"  it  need  only  be  said  that  that  is  a  great  rule  in  our 
system  of  jurisprudence.  The  jury  has  its  appropriate  function,  and  so 
has  the  Judge.  The  jury  determines  questions  of  fact,  and  the  Judge 
questions  of  law,  and  this  has  been  so  since  the  organization  of  the 
State;  and  the  same  principle  prevails  throughout  the  United  State8> 
and,  I  believe,  without  au  exception.  This  is  as  old  as  the  common  law, 
and  the  wisdom  of  ages  approves  it.  Although  the  Court  instructs  the 
jury,  in  a  criminal  case,  upon  the  law,  yet  the  jury  finds  a  general  ver- 
dict— guilty,  or  not  guilty — which  involves  the  whole  matter.  In  civil 
cases  there  are  special  instances  in  which  juries  are  required  to  render 
special  verdicts  on  particular  points,  but  there  can  be  no  special  verdict 
in  a  criminal  case;  the  whole  matter  goes  to  the  jury,  and  its  onlpr 
verdict  is  a  general  one.  The  jury  passes  upon  the  whole  case,  and  is 
supposed  to  be  enlightened  by  the  <>>urt  upon  matters  of  law;  still  its 
verdict  covers  the  whole  matter  and  is  general.  There  is  no  good  sense 
in  the  proposition  that  the  jury  shall  judge  of  the  law.  No  man  is 
qualified  for  the  bench  unles's  he  has  studiea  jurisprudence  as  a  science. 
To  render  himself  eligible  as  a  Judge  he  must  pursue  the  study  of  the 
law  for  years.  What  wisdom  is  there  in  a  provision,  that  a  jury  selected 
from  trades  and  vocations  which  do  not  instruct  them  in  matters  of  law, 
should  in  any  one  class  of  cases  be  released  from  the  obligation  of 
receiving  instruction  in  matters  of  law  from  the  Judge?  Why  should 
we  depart  from  a  system  which  has  been  in  vogue  since  California  has 
been  a  State?    Thus  far  it  has  been  satisfactory,  and  why  change  it? 

Before  we  interpolate  an  amendment  here  which  shall  select  the  crime 
of  libel  from  all  other  crimes  and  make  it  a  class  by  itself,  to  be  treated, 
prosecuted,  and  tried  differently  from  other  public  offenses,  we  should 
nave  good  reasons  for  the  change.  Wh^,  then,  I  ask,  should  we  single 
out  this  one  class  of  crimes  from  others  in  the  criminal  code  and  give  it 
privileges  and  advantages  over  those  others,  and  apply  to  it  different 
modes  of  trial  and  diflerent  rules  of  law?  Shall  it  l>e  said  that  the 
freedom  of  the  press  demands  it  ?  There  is  no  stronger  advocate  of  the 
entire  freedom  of  the  press  than  I  am.  I  seek  for  it  liberty  in  the  widest 
sense,  but  at  the  same  time  all  should  be  held  liable  for  the  abuse  of  that 
freedom,  as  all  individuals  pursuing  other  vocations  in  life  are  held 
responsible.  When  a  man  is  tried  for  that  public  offense  called  libel, 
there  caq  be  no  reason  why  the  trial  should  not  be  conducted  in  the 
same  mode,  by  the  same  legal  machinery,  and  upon  the  same  principles 
and  rulesof  evidence, as  apply  to  other  public  offenses.  The  press,  in  its 
pride  and  independence,  ought  not  to  ask  privileges  and  immunities  not 
possessed  by  and  accorded  to  others.    The  press  is  well  able  to  take  care 
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of  itself,  and  it  is  a  surprise  that  some  of  its  members  on  this  floorshould 
seek  aid  and  protection  from  the  government,  and  not  be  willing  to  stand 
upon  an  equality  with  all  others.  The  press,  breathing  the  true  spirit 
of  independence,  needs  no  privileges,  and  should  scorn  special  benefits 
and  advantages.  To  ask  aia,  is  to  confess  weakness.  The  high-minded, 
self-reliant,  and  free  press  of  the  country  does  not  seek  so  unenviable  a 
position.  It  is  willing  to  stand  on  the  broad  platform  of  equal  rights 
for  all  before  the  law. 

Mb.  STEDMAN.  I  wish  to  ask  the  gentleman  a  question.  Is  it  not 
a  fact  that  every  paper  in  the  State  has  asked  a  repeal  of  this  amend- 
ment adopted  in  the  bill  of  rights,  except  that  scurrilous  well  known 
ring  or^an,  the  Reoonl-Uniont     is  there  any  other  paper? 

Mb.  WILSON.  It  is  also  a  fact  that  when  Jesus  Christ  was  led  to  the 
cross  there  was  a  vast  majority  a^inst  him  in  that  locality,  and  the  cry 
of  "Crucify  Him  I"  "Crucify  Him  I"  indicated  the  sentiment  of  the 
masses  around  Calvary.  That,  however,  amounts  to  nothing  in  the 
solution  of  the  question  on  principle.  A  vote  of  any  body  of  men  may 
determine  their  views,  but  is  not  always  a  test  of  the  soundness  of  a 
doctrine  or  the  wisdom  of  their  action.  If  it  be  true  that  a  class  of 
newspapers,  or  all  of  the  newspapers,  favor  a  particular  measure,  it  does 
not  aid  us  in  determining  upon  principle  and  reason  what  is  right  and 
for  the  public  interest. 

All  pious  readers  of  the  New  Testament  will  remember  the  outcry 
asainst  St.  Paul  by  the  silversmiths  who  made  silver  shrines  for  Diana 
of  the  Ephesians,  which  "brought  no  small  gains  unto  the  craftsmen." 
Demetrius,  the  chief  and  leader,  called  his  fellow-craflsraen  together 
and  said:  "Sirs,  ye  know  that  by  this  craft  we  have  our  wealth,"  and 
announced  to  them  that  by  reason  of  the  preachings  of  Paul  against 
idolatry  that  "this,  our  craft,  is  in  danger  to  be  set  at  naught."  This 
was  responded  to  with  cries  of  "Great  is  Diana  of  the  Ephesians."  Do 
any  of  the  proprietors  of  newspapers  think  that  their  business  in  libeling 
their  fellow  men  is  in  danger?  Has  libeling  brought  them  "  no  small 
gains?"  Is  it  from  this  that  their  craft  has  its  great  wealth?  Will  the 
suppression  of  libels  bring  their  craft  in  danger  of  being  "  set  at  naught?  " 
The  proposition  that  I  advocate  is  likely  to  be  misrepresented,  and  the 
supporters  of  it  will  probably  obtain  their  full  share  of  abuse.  I  assumed 
that  risk,  however,  when  I  accepted  a  place  in  this  Convention,  and  I 
shall  none  the  less  fearlessly  and  earnestly  perform  my  duty  as  I  under- 
stand it.  I  again  repeat  that  there  is  neither  Justice,  reason,  nor  policy 
in  establishing  any  privileged  class— all  accused  of  public  offenses  should 
stand  equally  before  the  law. 

Mb.  GREGG.  If  that  amendment  passes,  let  me  ask  you,  would  it 
not  be  special  legislation  ? 

Mr.  WILSON.  Yes,  sir,  in  principle  it  is  the  worst  kind  of  special 
legislation.  We  declare  in  some  of  the  provisions  of  this  new  Constitu- 
tion against  special  legislation,  and  thus  make  that  principle  a  prominent 
feature.  Now,  the  gentleman  from  Placer  says  he  would  be  in  favor  of 
a  retraction  law;  but  the  majorilv  of  the  public  journals  of  the  State  are 
against  that  proposition.  I  think  it  sound  policy,  and  that  a  retraction 
law  would  be  desirable,  but  is  there  any  doubt  of  its  opposition  by  a 
great  portion  of  the  journals  of  the  day? 

A  great  error  is  entertained  by  some  here  as  to  the  effect  of  the  English 
statute  referred  to.  The  case  of  The  King  v.  The  Dean  of  St.  Asaph, 
tried  before  Mr.  Justice  Buller  in  seventeen  hundred  and  eighty-four, 
caused  great  discussion  on  the  law  of  libel.  Not  only  Buller  but  Lord 
Mansfield  held  that  the  jury,  in  the  absence  of  facts  or  circumstances 
establishing  justification  or  excuse  in  matter  of  law,  could  only  find  as 
to  the  fact  of  publication  and  the  truth  of  the  innuendoes,  and  that  the 
question  of  libel  or  no  libel  was  a  question  of  law  for  the  Court.  The 
jury  in  that  case,  under  instructions  from  the  Court,  found  the  defendant 
guilty  of  publishing  only,  leaving  the  Court  on  that  to  render  judgment 
or  not  as  the  Court  should  determine  the  other  questions  involved.  It 
was  because  of  the  discussions  following  this  that  the  Act  of  thirty-second 
George  the  Third,  chapter  sixty,  was  passed,  entitled  "  An  Act  to  remove 
doubts  respecting  the  functions  of  jurieff  n  cases  of  libel."  The  effect  of 
this  Act  was  that  the  jury  was  clothed  with  the  power  to  render  a  general 
verdict  of  guilty  or  not  guilty  on  the  trial  of  the  indictment  or  informa- 
tion, and  could  no  longer  be  required  or  directed  by  the  Court  or  Judge 
to  find  the  defendant  guilty  on  proof  of  the  publication  by  defendant  of 
the  alleged  libel  in  the  sense  ascribed  to  it  by  the  prosecution.  It  will 
be  thus  seen  that  the  object  and  effect  of  the  Act  were  to  elevate  the  case 
to  an  equality  with  other  criminal  cases,  in  which  the  jury  always  ren- 
dered a  general  verdict.  The  jury  by  this  Act  has  merely  the  right  to 
determine  the  law  and  the  facts  under  the  direction  of  the  Court  pre- 
cisely as  in  other  criminal  cases. 

Our  Constitution  should,  in  this  respect,  agree  with  those  of  other 
States  of  the  Union.  The^  have  placed  prosecutions  for  libel  on  the 
same  basis  as  other  criminal  cases;  but  in  all  such  cases  the  Court 
retains  its  accustomed  power  and  duty  to  instruct  the  jury  in  matters 
of  law.  The  jury,  however,  has  the  absolute  power  of  rendering  a  gen- 
eral verdict  of  {guilty  or  not  guilty. 

This  Convention  has  already  made  several  concessions  to  the  proprie- 
tors of  public  journals.  On  motion  of  the  gentleman  from  San  tJoaquin, 
Judge  Terry,  they  are  granted  a  privilege  never  before  possessed,  and 
that  is  of  trial  only  "  in  the  county  where  such  newspapers  have  their 
publication  office,  or  in  the  county  where  the  party  alleged  to  be  libeled 
resided  at  the  time  of  the  alleged  publication,  unless  the  place  of  trial 
shall  be  changed  for  good  cause."  This  is  a  very  important  concession 
to  the  press. 

Libel  being  one  of  that  class  of  public  offenses  called  misdemeanors, 
has  not  been  hitherto  appealable — the  decision  of  the  criminal  Court  of 
general  jurisdiction  being  final.  This  committee  has  recommended  an 
appeal  in  such  cases.  The  fact  that  there  was  no  appeal  was  one'of  the 
strongest  views  urged  against  the  "  Fawcett  amendment."  It  was  urged 
that  the  Superior  Courts  being  the  Courts  of  last  resort  in  such  cases, 
the  Judg^  of  those  Courts  could  gratify  their  prejudice  and  malice  with 


impunity,  as  libel  was  not  subject  to  review  on  appeal.  As  the  com- 
mittee has  decided  such  an  appeal  shall  be  given,  toe  argument  based 
on  that  view  falls  to  the  ground.  With  these  concessions  the  press 
should  be  satisfied.  I  regret  that  this  discussion  has  been  thrust  upon 
this  committee  at  this  time,  for  the  contest  will  be  renewed  in  the  Con- 
vention when  we  reach  the  section  of  the  bill  of  rights  on  the  same  sub- 
ject. The  committee  should  report  this  section  under  discussion  as  it 
stands,  and  pass  its  final  consideration  to  the  Convention  itself. 

BBMABKS  OF   XB.  ATKBS. 

Me.  AYERS.  Mr.  Chairman :  I  can  see  no  analogy  between  the 
crime  of  murder  and  that  of  libel,  sis  pictured  by  the  gentleman  from 
Sacramento.  They  are  entirely  distinct.  The  reasons  have  been  stated 
before  on  this  floor  why  newspaper  publishers  occupy  a  different  position 
in  the  community;  that  they  necessarily  have,  b^  reason  of  their  posi- 
tion, to  look  after,  and  fearlessly  arraign  public  vices.  They  are,  there- 
fore, constantly  subjected  to  trials  for  libel.  If  they  do  not  do  that  they 
fail  of  their  duty,  and  the  people  will  sit  down  upon  them,  and  for  the 
purpose  of  affording  them  the  necessary  piotection  in  the  discbarge  of 
their  duty,  this  amendment  has  been  offered.  I  wish  to  say,  also,  that 
we  wish,  when  we  get  into  Convention,  to  make  this  extend  to  the  Faw- 
cett amendment,  and  then  there  will  be  no  inconsistency  between  the 
two  articles.  Now,  sir,  if  you  are  going  to  allow  the  Judges  to  determine 
the  law,  you  will  recollect  that  in  lifol  cases  there  are  some  minute 
questions,  partaking  both  of  law  and  of  fact,  that  have  a  direct  bearing 
upon  the  ultimate  result  The  jury  are  as  well  able  to  jud^e  of  the 
motives  which  caused  the  publication  as  the  Judge.  And  especially  will 
that  be  the  case  if  we  should  have  Judges  who  are  prejudiced  from  any 
cause  against  the  defendants.  We  know  very  well  the  opposition  and 
enmity  which  falls  upon  the  fearless  newspaper  publisher,  and  the  preju- 
dice, and  antagonisms,  and  opposition  of  men  in  power.  It  is  to  protect 
fearless  newspaper  publishers  in  such  cases  that  we  are  striving  to  have 
this  amendment  adopted.  The  Judge,  from  his  position  on  the  bench, 
if  he  is  allowed  to  instruct  the  jury,  may  work  great  injury  to  the 
defendant. 

BBHAKKS   OF   KB.   AMDBKWS. 

Mb.  ANDREWS.  Mr.  Chairman:  I  am  in  hopes,  sir,  that  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara  will  be  adopted.  The 
Chairman  of  the  committee  protests  against  a  change  of  the  Constitutiou 
in  relation  to  the  section  now  pending.  I  regret  that  the  gentleman 
should  have  been  in  favor  of  a  change  when  the  Fawcett  amendment 
was  adopted.  I  think  the  committee  lias  made  a  very  grave  mistake  in 
adopting  the  Fawcett  amendment.  I  think  the  step  was  taken  hastily, 
and  it  is  our  duty,  when  we  make  a  mistake,  to  retrace  our  steps  as 
speedily  as  possible.  It  seems  to  me,  sir,  that  the  gentleman  from  A.la- 
meda,  Judge  Campbell,  stated  the  case  very  clearly,  and  his  reasoning 
cannot  be  controverted,  when  he  stated  why  there  ought  to  be  an  excep- 
tion in  the  case  of  libel,  and  that  was  that  it  would  be  in  the  power  of 
the  Court,  in  all  cases,  to  charge  the  jury  that  the  defendant  had  been 

?uilty  of  libel,  leaving  them  to  find  onljr  the  bare  fact  of  publication, 
think  we  made  a  verv  serious  mistake  in  circumscribing  the  power  of 
the  jury,  as  the  committee  have  done.  I  think  that  was  the  greatest 
mistake  this  Convention  has  been  g[uilty  of,  and  now,  to  increase  the 
power  of  the  Judge,  I  think,  is  a  step  in  the  wrong  direction.  It  is  a  step 
that  will  not  meet  the  approbation  of  the  people  of  this  State.  The 
people  of  California  have  great  confidence  in  juries,  as  the  American 
people  always  have  had.  They  are  willing  still  to  depend  upon  the 
jury,  and  I  think  we  have  taken  a  wrong  step,  and  I  hope  the  Conven- 
tion will  take  this,  the  first  opportunity  which  has  been  presented,  to 
retrace  that  step. 

THB   PRKVIOUS  QUBSTIOIC. 

Mb.  HtJESTIS.  Mr.  Chairman  ;  From  my  recollection  of  the  debate 
on  the  Fawcett  amendment,  these  are  the  same  arguments  over  again. 
I  do  not  believe  this  Convention  can  afford  to  squander  any  more  time 
on  the  matter,  and  I  therefore  move  the  previous  question. 

Seconded  by  Messrs.  Avers,  West,  Eve>',  and  Howard. 

The  CHAIRMAN.  Tlie  question  is:  Shall  the  main  question  be  now 
put? 

Carried  by  a  vote  of  58  to  20. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  Sacramento,  Mr.  McFarland. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Santa  Clara,  Mr.  Herrington. 

Division  being  called  for,  the  amendment  was  adopted  by  a  vote  of  50 
ayes  to  33  noes. 

The  CHAIRMAN.    The  Secretary  will  read  section  twenty. 

The  SECRETARY  read: 

Sec.  20.  "J^e  style  of  all  process  shall  be,  "The  People  of  the  State 
of  California,"  and  all  prosecutions  shall  be  conducted  in  their  name 
and  by  their  authority. 

The  chairman.  There  being  no  amendment,  the  Secretary  will 
read  the  next  section. 

SCPBEUE   COURT   BEPORTKB. 

The  secretary  read: 

Sec.  21.  The  Justices  shall  appoint  a  Reporter  of  the  decisions  of  the 
Supreme  Court,  who  shall  hold  his  office  and  be  removable  at  their 

Sleasure.    He  shall  receive  an  annual  salary  of  two  thousand  five  hun- 
red  dollars,  payable  quarterly. 
Mb.  grace.    I  move  that  the  committee  rise. 
Lost. 

Mb.  ROLFE.  Mr.  Chairman:  I  move  to  strike  out  section  twenty- 
one.  The  reason  I  move  to  strike  it  out  is  that  it  is  entirely  unnecessary 
in  the  Constitution.  This  is  one  among  many  things  that  had  just  as 
well  be  left  to  the  Legislature.    I  am  sick  and  tired  of  having  matters 
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of  80  little  importance  as  this  thrust  upon  this  Convention,  when  so 
many  weighty  matters  are  waiting  our  attention. 

Me.  McCALLDM.  Now,  we  have  something  to  think  about  during 
recess,  and  I  move  that  the  committee  rite,  report  progress,  and  ask  leave 
to  sit  again. 

IN  CONVENTION. 

Thc  president.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Judiciary  and  Judicial  Department,  have 
made  progress,  and  ask  leave  to  sit  again.  The  Convention  will  now 
take  a  recess  until  two  o'clock  p.  ■. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.,  Mr.  Tinnin  in  the 
chair. 
Roll  called,  and  a  quorum  present. 

JDOICUL  DKPABTMUri — BIPOBTIR  OP  DICISIOMS. 

Mr.  HILBORN.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  Mr.  Tinnin  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary 
and  Judicial  Department. 

Carried. 

IN  COMMITTEE  OP  THE  WHOLE. 

Thi  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Bernardino,  Mr.  Rolfe,  to  strike  out  section  twenty-one. 

RRMARK3  OP  MR.  BILCHBB. 

Mb.  belcher.  Mr.  Chairman  :  I  hope  that  motion  will  not  pre- 
vail. At  present  there  is  no  provision  in  the  Constitution  for  the  appoint- 
ment of  a  reporter,  and  the  law  has  provided  for  a  reporter  of  the 
decisions  of  the  Supreme  Court.  Up  to  last -Winter,  or  up  to  the  last 
session  of  the  Legislature,  the  Judges,  under  the  law,  were  authorized  to 
appoint  the  reporter.  At  the  last  session  of  the  Legislature  that  law 
was  changed  and  the  appointment  was  given  to  the  Qovemor.  At 
present,  then,  under  the  statute,  the  Governor  has  the  appointment  of 
this  reporter.  Now,  sir,  the  reporter  of  the  decisions  of  the  Supreme 
Court  should  be  appointed,  in  my  judgment,  by  the  Judges.  There  is 
no  one  so  competent  to  select  the  reporter  as  the  Judges  themselves, 
whose  opinions  he  reports.  Now,  this  section  would  not  have  been  sug- 
gested by  the  committee  if  it  had  not  been  for  the  fact  that  the  Legisla- 
ture had  changed  this  appointment  from  the  Court  to  the  Governor,  aud 
all  of  them  recognized  tnat  this  was  an  appointment  that  the  Judges 
always  ought  to  have.  At  present,  also,  the  statute  gives  the  reporter 
of  the  Supreme  Court  a  salary  of  six  thousand  dollars.  Now,  this  is  a 
large  salary,  and  in  giving  this  appointment  to  the  Judges — the  making 
a  provision  for  it— the  committee  thpught  it  should  be  reduced  to  two 
thousand  five  hundred  dollars.  Strike  this  out,  and  you  leave  the  Legis- 
lature to  give  this  appointment  to  the  Court,  or  to  the  Governor,  and  to 
fix  his  salary  at  one  sum  or  another,  leave  it  as  it  is,  at  six  thousand  dol- 
lars, or  reduce  it  to  three  thousand  dollars,  or  two  thousand  five  hundred 
dollani,or  change  it  from  time  to  time  as  the  Legislature  may  think  best. 
Now,  I  think  this  is  one  of  those  provisions  that  ought  to  be  inserted  in 
the  Constitution.  It  is  proper  that  the  salary  should  be  limited.  It  is 
proper  that  the  Judges  should  have  the  appointment.  The  section  puts 
it  where  it  has  always  been  up  to  the  last  session  of  the  Legislature,  and 
fixes  the  salary  at  a  moderate  sum.  I  hope  that  this  section  will  be 
retained. 

Mr.  HOWARD.  Mr.  Chairman :  I  move  to  strike  out  all  after  the 
second  line,  so  as  to  leave  the  salary  and  its  regulations  with  the  Legis- 
lature; for  this  regulation  ought  to  go  beyond  this,  if  we  attempt  to 
regulate  it  at  all.  If  you  give  the  reporter  the  copyright,  two  thousand 
five  hundred  dollars  is  too  much.  I  know  from  some  experience.  Where 
the  reporter  is  required  to  furnish  a  sufficient  number  lor  the  use  of  the 
St«te,  a  small  salary  and  the  copyright  is  sufficient 

Mb.  HILBORN.  Section  sixteen  provides  that  all  opinions  shall  be 
free  for  publication  by  any  person. 

Mr.  HOWARD.  That  does  not  change  the  fact.  That  is,  a  publica- 
tion in  a  newspaper.  The  man  who  held  the  office,  if  he  had  the  copy- 
right, would  practically  have  the  monopoly  of  the  whole  business. 

Mr.  LARKIN.  Mr.  Chairman:  I  believe  that  the  Supreme  Court 
should  have  the  appointment  of  the  reporter.  And  as  to  the  salary 
provided,  I  think  it  would  be  better  to  amend  it  so  as  to  read  :  "  not  to 
exceed  two  thousand  five  hundred  dollars,"  leaving  the  Legislature  to 
reduce  it  any  time  that  they  see  fit.  I  will  offer  an  amendment,  to  the 
eflect  that  it  shall  not  exceed  two  thousand  five  hundred  dollars,  and 
leave  the  rest  of  the  section  as  it  is. 

Mr.  WYATT.  I  hope  the  motion  of  General  Howard  will  not  prevail. 
I  think  that  is  the  most  meritorious  part  of  the  section.  The  whole 
section  is  in  the  nature  of  legislation,  but  probably  it  is  proper,  because 
the  present  salary  allowed  by  the  Legislature  to  the  Supreme  Court 
Reporter  is  six  thousand  dollars,  and,  in  my  opinion,  it  is  outrageously 
high  at  that  figure.  I  think  the  suggestion  is  a  good  one,  that  it  shall  read 
so  that  he  shall  not  receive  any  greater  salary  than  two  thousand  five 
hundred  dollars.  If  it  is  left  in  that  way,  it  will  never  be  increased  by 
the  Legislature,  or  attempted  to  be  increased ;  but  if  the  two  thousand  five 
hundred  dollars  is  stricken  out,  and  the  reporter  is  still  continued  in  the 
hands  of  the  Legislature,  then  they  will  have  the  salary  five  or  ten 
thousand  dollars  a  year,  as  it  can  be  lobbied  through  the  Legislature. 

Mr.  west.  Mr.  Chairman :  I  hope  that  neither  of  these  amend- 
ments will  be  adopted.  I  think  that  the  motion  to  strike  out  would 
result  in  leaving  the  office  just  where  it  is  now,  and  the  amendment  of 
the  gentleman  from  Los  Angeles  would  leave  the  Legislature  to  vote  up 
and  vote  down  the  salary  as  they  saw  fit.    I  think  by  retaining  this 


section  in  the  Constitution  we  would  avoid  all  that  jobbing.  I  hope  the 
section  will  not  be  stricken  out.  I  am  in  favor  of  the  adoption  of  that 
section  just  as  it  is. 

BKHABKS   op   MR.    RITN0LD8. 

Mb.  REYNOLDS.  Mr.  Chairman :  I  hope  the  section  will  not  be 
stricken  out,  and  that  the  amendment  will  not  prevail.  Now,  it  is  evi- 
dent that  It  was  the  object  of  the  committee  in  introducing  this  section 
here  to  contrive,  as  far  as  possible,  to  take  this  appointment  of  Supreme 
Court  Reporter  out  of  the  hands  of  the  Governor  by  fixing  the  salary, 
and  from  some  influence,  or  a  compromise,  I  know  not  what,  I  believe 
they  have  fixed  the  salary  much  too  low  at  two  thousand  five  hundred 
dollars.  There  are  but  few  men,  there  are  but  few  lawyers,  who  ore 
capable  of  properly  performing  that  duty ;  and  while  the  appointment 
of  that  officer  ought  to  be  in  the  hands  of  the  Justices  of  the  Supreme 
Court,  I  think  there  ought  to  be  a  salary  attached  to  it  which  will  be 
sufficient  to  command  the  services  of  the  best  lawyer  in  the  State,  capa- 
ble of  performing  that  duty.  It  will  readily  be  understood  that  next 
in  importance  to  the  decisions  of  the  Supreme  Court  is  a  speedy  and  a 
good  report  of  the  decisions.  The  Judges  ought  to  be  at  liberty,  after 
noticing  the  qualifications  of  the  different  members  of  the  bar,  noticing 
their  capacity  for  condensing  and  fixing  upon  the  point  in  the  case  and 
clearly  stating  it,  after  ascertaining  who  ot  the  various  members  of  the 
bar  are  the  best  calculated  to  perform  that  duty,  they  ought  to  be  able 
to  appoint  him,  and  the  salary  ought  to  be  sufficient  to  command  his 
services.  Two  thousand  five  hundred  dollars  is  not  enough  for  the  pur- 
pose. I  should  like  to  have  it  amended  so  as  to  strike  out  lines  three 
and  four,  and  insert  as  follows:  "He  shall  for  four  years  after  the 
adoption  of  this  Constitution,  and  until  the  Legislature  shall  change  the 
same,  receive  an  annual  salary  of  three  thousand  dollars,  payable  quar- 
terly." That,  Mr.  Chairman,  is  one  half  of  the  salary  at  present  paid 
by  the  Legislature.  Now,  cut  it  down  one  half  for  four  years,  and  see 
if  we  can  get  good  services  for  that  price;  and  at  the  end  of  that  time 
let  it  be  changed,  if  nece^ary.  After  running  four  years  I  do  not  think 
there  is  any  danger  of  the  Legislature  running  it  up  to  six  thousand 
dollars.  'That  is  the  amendment  I  would  like  to  see  adopted  to  this  sec- 
tion. I  do  not  think  two  thousand  five  hundred  dollars  is  enough.  A 
member  of  the  committee  suggests  to  me  that  some  of  the  members  of 
the  committee  strove  to  have  the  figure  fixed  at  three  thousand  dollars, 
so  it  seems,  as  1  first  thought,  that  two  thousand  five  hundred  dollars 
was  a  compromise;  and  I  think,  on  candid  consideration,  this  committee 
will  arrive  at  the  conclusion  that  we  ought  to  adopt  three  thousand 
dollars. 

Mr.  white.  Mr.  Chairman:  I  think  my  friend  from  Ban  Francisco 
has  got  a  little  demoralized  on  salaries,  in  consequence  of  the  high  sala- 
ries that  have  been  voted  here  the  last  week,  and  I  hope  his  amend- 
ment will  not  be  adopted. 

Mr.  KENNY.    Mr.  Chairman :  I  move  the  previous  question. 

The  main  question  was  ordered. 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment ofiered  by  Mr.  Howard,  to  strike  out  lines  three  and  four  of  section 
twenty -one. 

The  amendment  was  rejected. 

Thi  CHAIRMAN.  The  next  question  is  on  the  motion  to  strike  out 
section  twenty-one. 

The  motion  was  lost. 

Mr.  REYNOLDS.    I  now  offer  my  amendment. 

Tbr  SECRETARY  read : 

"Strike  out  lines  three  and  four,  and  insert  as  follows:  'He  shall  for 
four  years  after  the  adoption  of  this  Constitution,  and  until  the  Legisla- 
ture shall  change  the  same,  receive  an  annual  salary  of  three  thousand 
dollars,  payable  annually.' " 

Mr.  REYNOLDS.  I  will  not  occupy  but  a  moment.  My  friend 
White,  of  Santa  Cruz,  is  of  the  opinion  that  I  am  badly  demoralized  on 
the  subject  of  high  salaries.  I  euese  not.  I  do  not  see  that  I  have  been 
in  favor  of  high  salafies  anywhere  in  this  committee,  or  any  other 
committee,  or  on  the  floor  of  this  Convention,  but  I  do  comprehend  the 
fact  that  a  competent  reporter  of  the  decisions  of  the  Supreme  Courtis 
only  less  necessary  than  a  competent  Jud^  to  render  these  decisions. 
And  while  I  do  believe  six  thousand  dollars  is  an  extravagant  salary,  and 
it  looks  as  though  there  was  something  crooked  in  the  business  when  I 
read  in  the  statute  that  he  gets  six  thousand  dollars;  yet  I  do  appreciate 
the  fact  that  such  an  officer  must  devote  his  whole  time  to  the  business, 
and  be  should  be  a  good  lawyer,  too,  as  good  as  there  is  in  the  bar — I 
might  almost  say — as  good  as  there  is  on  the  bench.  To  get  such  a  man 
we  must  pay  a  good  salary.  That  is  all  I  care  to  say  in  behalf  of  the 
amendment. 

Mr.  LARKIN.    Mr.  Chairman  :  I  send  up  an  amendment. 

Tub  SECRETARY  read: 

"  Amend  section  twenty-one,  line  three,  by  inserting  after  the  word 
'of  the  words,  'not  to  exceed.'" 

Mr.  GORMAN.    I  second  the  amendment. 

Mr.  LARKIN.  Mr.  Chairman :  The  reason  for  that  amendment  is 
the  same  given  by  the  gentleman  from  Los  Angeles,  Mr.  Howard,  that 
the  Legislature  ought  to  have  the  ri([ht  to  change  this  salary  if  they 
desire  at  any  time.  They  can  lower  it  but  they  cannot  go  above  two 
thousand  five  hundred  dollars. 

Mr.  REYNOLDS.    My  amendment  is 

Mr.  WEST.  I  rise  to  a  point  of  order.  My  point  of  order  is,  that  h« 
has  already  spoken  twice. 

Tax  CHAIRMAN.    The  point  of  order  is  well  taken. 

Mr.  REYNOLDS.    I  rise  to  a  point  of  order. 

Tbk  CHAIRMAN.    The  gentleman  will  state  bis  point  of  order. 

Mr.  REYNOLDS.     I  will.     My  amendment  is  to  strike  out 

The  CHAIRMAN.    The  Chair  decides  that  is  not  a  point  of  order. 

Mb.  REYNOLDS.  I  have  a  right  to  state  my  point  of  order  in  my 
own  way. 
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Thk  CHAIRMAK.  The  Chair  decides  that  the  gentleman  has  no 
right  to  discuss  bis  amendment.    The  gentleman  will  take  his  seat.- 

Mb.  REYNOLDS.    Mr.  Chairman :  I  rise  to  a  point  of  order. 

Thii  chairman.    The  gentleman  must  take  his  seat. 

[Cries  of  "  Call  the  8ergeant-at-Arms."] 

Tre  CH.AIRMAN.    The  gentleman  must  take  his  seat 

Mb.  REYNOLDS.     Have  I  the  floor  to  state  a  point  of  order? 

Thk  chairman.    The  gentleman  has 

Me.  REYNOLDS.     Have  I  right  to  state  mjr  point  of  order? 

The  CHAIRMAN.  You  will  state  your  pomt  of  order  without  argu- 
ing your  amendment. 

Me.  REYNOLDS.  My  amendment  is  to  strike  out  lines  three  and 
four  and  insert.  Now,  the  amendment  which  the  gentleman  from  El 
Dorado  sends  up  is  an  amendment  to  line  three,  ana  I  raise  this  point 
of  order,  that  his  amendment  is  not  in  order  as  an  amendment  to  my 
amendment. 

The  CHAIRMAN.  The  Chair  decides  the  point  of  order  not  well 
taken. 

Mb.  REYNOLDS.  I  appeal.  I  insist  that  when  I  have  offered  an 
amendment 

Thb  CHAIRMAN.  Does  the  gentleman  appeal  from  the  decision  of 
the  Chair? 

Mb.  REYNOLDS.    I  do. 

Mb.  hunter.    I  second  the  appeal. 

The  chairman.     It  requires  three. 

Mb.  smith,  of  San  Francisco.    I  second  the  appeal. 

Me-FARRELL.    So  do  I. 

Tbe  chairman.  The  Chair  decides  that  the  point  of  order  is  not 
well  taken,  for  the  reason  that  the  amendment  of  the  gentleman  from 
El  Dorado  precedes  his. 

Mb.  REYNOLDS.  Mr.  Chairman  :  I  desire  now  to  state  briefly  why 
I  take  this  appeal,  and  with  due  respect  to  the  Chair  there  can  be  no 
doubt  upon  it  at  alL  My  amendment  goes  to  line  three,  of  section 
twenty-one.  It  is  to  strike  out  lines  three  and  four,  and  insert  in  lieu 
thereof  certain  words.  Now  the  gentleman  from  £1  Dorado  does  not 
send  up  a  substitute  for  any  amendment;  he  does  not  send  up  a  substi- 
tute for  the  section ;  but  he  sends  up  an  amendment  to  an  amendment, 
and  I  insist  that  an  amendment  to  a  line  that  I  have  stricken  out  is  not 
an  amendment  to  an  amendment,  and  is  not  in  order. 

The  chairman.  Thequestion  is:  Shall  the  decision  of  the  Chair 
stand  as  the  judgment  of  the  committee? 

The  decision  of  the  Chair  was  sustained. 

Mb.  McCALLUM.  I  wish  to  vote  intelligently  upon  the  amendment 
of  the  gentleman  from  El  Dorado.  I  think  there  is  some  misapprehen- 
sion about  the  copyright.  It  is  well  known  that  the  Supreme  Court 
decisions  are  now  Iwing  published  in  volumes  by  persona  woo,  of  course, 
claim  no  copyright.  Now,  if  it  is  true,  as  General  Howard  assumes, 
that  the  reporter  of  the  Supreme  Court  has  the  copyright  of  these  decis- 
ions, two  thousand  five  hundred  dollars  would  be  too  much. 

Mb.  HOWARD.  I  do  not  assume  that,  I,  merely  say  that  should  be 
the  law. 

Mb.  McCALLUM.    Do  you  understand  that  is  tbe  law  ? 

Mb.  HOWARD.    No ;  not  at  present. 

Mb.  McCALLUM.  If  the  Supreme  Court  Reporter  has  no  copyright, 
it  appears  to  me  it  is  very  questionable  whether  an  able  and  efficient 
reporter  can  be  bad  even  at  the  price  named  in  this  section,  to  say 
nothing  about  a  reduction  under  the  amendment  offered  by  the  gentle- 
man from  El  Dorado. 

Mb.  HOWARD.  I  moved  to  strike  this  out  because  I  think  the  regu- 
lation inadequate  and  insufficient  as  it  now  stands. 

Mb.  McCALLUM.  That  is  the  way  it  appears  to  me.  I  think  we 
had  better  not  adopt  the  amendment  of  the  gentleman  from  El  Dorado. 
At  tliree  thousand  dollars  it  would  be  one  half  of  the  present  compen- 
sation, and  I  am  very  doubtful  if  we  could  have  an  efficient  Supreme 
Cou;^  Reporter  even  at  that  salary.  I  am  in  favor  of  salaries  being  fixed 
so  that  we  can  command  the  services  of  competent  men.  I  thinl  it  is 
doubtful  whether  we  could  do  that  even  at  three  thousand  dollars.  If 
the  reporter  bad  a  copyright,  that  would  be  an  entirely  different  thing, 
but  there  is  none,  as  I  understand  it. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  £1  Dorado,  Mr.  Larkin. 

A  division  being  called  for,  the  vote  stood  45  ayes  to  31  noes. 

The  chairman.  No  quorum  voting,  the  Chair  will  put  the' ques- 
tion again. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  52  ayes  to 
35  noes. 

Mb.  JONES.    I  send  up  a  substitute  for  section  twenty-one. 

The  SECRETARY  read : 

"The  Justices  of  the  Supreme  Court  shall  appoint  a  reporter  of  the 
decisions  of  the  Court,  who  shall  hold  his  office  and  be  removable  at 
tbeir  pleasure,  and  whose  compensation  shall  be  prescribed  by  the  Leg- 
islature." 

Mb.  WEST.  I  rise  to  a  point  of  order.  My  point  of  order  is  this: 
That,  having  incorporated  an  amendment  into  the  section,  we  cannot, 
by  a  substitute,  extract  that  amendment  from  it,  according  to  the  ruling 
of  tbe  Chair. 

The  CHAIRMAN.  The  Chair  decides  the  point  of  order  well  taken. 
The  Secretary  will  read  section  twenty-two. 

juaTiOEs  or  the  piace. 

Thi  SECRETARY  read : 

Sec.  22.    The  Judges  and  Justices  of  the   Peace  shall  not  practice 
law  in  any  Court  in  the  State  during  their  continuance  in  office. 
Me.  HILBORN.    Mr.  Chairman ;  I  send  up  an  amendment. 
The  SECRETARY  read: 
"Amend  section  twenty-two  as  follows :  Strike  out  all  of  the  section 
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up  to  the  word  '  shall,'  in  the  first  line,  and  insert  as  follows :  '  The 
Justices  of  the  Supreme  Court  and  the  Judges  of  the  Superior  Court." 

Me.  HILBORN.  Mr.  Chairman  :  My  objection  to  the  section  is  that 
it  does  not  prohibit  the  Justices  of  the  Supreme  Court  from  practicing 
law,  but  it  does  prohibit  tbe  Justices  of  the  Peace.  Now,  I  cannot  see 
why  the  Justices  of  the  Supreme  Court  and  the  Judges  of  the  Superior 
Courts  should  practice.  Tney  are  amply  provided  for.  Not  so  with 
Justices  of  the  Peace.  This  would  prevent  lawyers  from  occupying  the 
position  of  Justices  of  the  Peace. 

Mb.  JONES.  Mr.  Chairman:  I  hope  the  amendment  will  not  be 
adopted,  for  this  reison :  that  I  do  not  want  to  see  men  sitting  as  magis- 
trates and  holding  parties  to  answer  in  the  Superior  Courts,  and  then 
ffaing  into  the  Supreme  Court  as  the  attorneys  of  these  parties,  to  defend 
them,  and  maintain  that  the  charges  were  not  properly  laid.  It  would 
put  a  Justice  of  the  Peace  in  an  improper  attitude,  and  it  would  appear 
worse  for  him  if  he  should  appear  in  aid  of  the  prosecution. 

Ma.  BARTON.  Mr.  Chairman:  I  send  up  a  substitute  to  section 
twenty-two. 

The  SECRETARY  read : 

"  The  Judges  and  Justices  of  the  Peace  shall  not  practice  in  any  Court 
or  cause,  except  where  they  are  defendants  or  respondents,  during  the 
term  for  which  they  hold  the  office  of  Judge." 

Mb.  BELCHER.  I  wonld  suggest  that  the  gentleman  should  make 
it  read, "  except  where  they  are  parties  to  the  action."  A  Justice  might 
have  occasion  to  sue. 

Mb.  BARTON.    I  will  accept  that  amendment. 

Mb.  McFABLAND.  Mr.  Chairman:  It  seems  to  me  that  the  last 
amendment  is  entirely  unnecessary.  It  is  not  practicing  law  for  a  man 
to  go  in  and  defend  his  own  case.  It  seems  to  me  that  under  the  section 
a  man  may  practice  when  he  is  a  party.  I  think  the  amendment  is 
entirely  useless.  I  hope  that  the  amendment  of  the  gentleman  from 
Solano  will  prevail.  I  think  Justices  of  the  Peace  ought  to  be  allowed 
to  practice  law,  and  it  would  be  a  beneficial  thing  to  aflow  attorneys  in 
certain  portions  of  the  State  to  bold  that  office.  Of  course,  no  Justice  of 
the  Peace  would  practice  in  a  case  that  had  once  been  before  him.  Tbe 
Legislature  might  prohibit  a  Justice  of  the  Peace  acting  in  the  case 
where  he  had  acted  as  Justice,  but  it  does  seem  to  me  that  it  would  have 
a  tendency  to  improve  the  character  of  a  Justice's  Court  if  they  were 
allowed  to  practice. 

BEMABES  OP  HB.  BIEB8TKCHEB. 

Mb.  BEERSTECHER.  Mr.  Chairman:  I  hope  the  amendment  will 
not  prevail — neither  of  the  amendments  offered.  I  do  not  believe  that 
a  person  sitting  as  a  Judge,  regularly  elected  for  that  special  purpose, 
and  nut  being  Judge  merely  in  a  particular  case  and  for  a  particular 
purpose,  but  being  regularly  elected  and  occupying  a  judicial  position — 
I  do  not  believe  that  such  a  man  ought  to  be  allowed  to  practice  law, 
because  if  he  be  allowed  to  practice  law  he  will  be  called  upon  for  legal 
opinions.  Everything  is  against  allowing  a  Judge  to  be  a  practicing 
lawyer  outside  of  his  own  Court.  Now,  in  my  opinion,  the  section 
needs  but  one  slight  alteration,  and  if  the  amendments  are  voted  down 
I  will  make  a  motion  to  strike  out  the  word  "the"  in  the  first  line,  so 
that  the  section  will  read:  "Judges  and  Justices  of  the  Peace  shall  not 
practice  law  in  any  Court  of  the  State  during  their  continuance  in  office." 

Mb.  HILBORN.  Would  that  allow  Justices  of  the  Supreme  Court  to 
practice?    They  are  called  Justices. 

Mb.  BEERSTECHER.  I  have  no  doubt  that  the  Chairman  of  the 
committee  would  consent  to  have  it  read  "  Justices  of  the  Supreme  Court 
and  Judges  and  Justices  of  the  Peace."  I  think  that  it  ought  to  include 
every  character  of  judicial  officer  who  sits  in  a  Court  and  dispenses  Jus- 
tice, and  I  hope  that  the  pending  amendments  will  be  voted  down  and 
the  Chairman  of  the  committee  will  make  that  alteration  so  as  to  include 
the  Justices  of  tbe  Supreme  Court. 

BEUABKS  or  MB.  BBOWH. 

Mb.  BROWN.  Mr.  Chairman:  I  do  not  think  that  I  have  ever 
heard  any  class  of  men  spoken  of  in  lower  terms  than  the  Justices  of 
the  Peace,  in  this  body.  In  fact,  I  heard  so  much  said  in  regard  to  their 
incompetency,  that  I  almost  thought  that  some  one  would  introduce  a 
clause  to  prohibit  Justices  of  the  Peace  throughout  this  State.  The 
great  object  should  be  to  elevate,  if  possible,  the  standard  of  J\istices  of 
the  Peace  and  make  their  Courts  respected.  It  was  contended  when 
another  section  was  pending  here  that  Justices  of  the  Peace  understood 
no  law  points,  consequently  were  incompetent,  and  incapable  of  per- 
forming the  duties  which  wera  given  to  them  by  the  Constitution  of  this 
State  heretofore;  that  the  office  was  terribly  behind  the  age,  and  that 
the  Justices  themselves  were  behind  the  age,  and  incompetent  to  decide 
either  questions  in  equity  or  law.  Now,  it  does  appear  to  me,  that  by 
allowing  lawyers  to  be  Justices  6t  the  Peace,  and  allowing  Justices  of 
the  Peace  to  practice  law,  that  there  would  be  some  improvement  in 
this  respect.  They  would  all  the  time  be  connected  with  law  matters; 
and  in  addition  to  that,  we  find  that  very  few  lawyers  would  take  this 
position,  because  they  could  make  more  by  practicing,  and  it  would  be 
thrown  entirely  into  the  hands  of  those  men  who  never  studied  law  at 
all.  It  does  appear  to  me,  that  by  allowing  Justices  to  practice  law,  the 
standard  of  Justices  would  be  improved  to  a  very  great  extent.  They 
would  be  thrown  into  an  element  where  they  would  come  in  contact 
with  law  and  with  law  questions,  and  it  seems  to  me  that  upon  this 
ground  alone  the  amendment  offered  by  tbe  gentleman  from  Solano  is  a 
good  one. 

BEUABKS   or   HB.  SHITB. 

Mb.  SMITH,  of  Fourth  District  Mr.  Chairman :  I  believe  thiAlhe 
committee  intended  to  include  Justices  of  the  Supreme  Court.  It  may 
be  that  they  are  not  included,  on  account  of  the  use  of  the  word  "Judges." 
There  is  one  matter,  it  seems  to  me,  that  the  committee  overlooked,  and 
that  is,  tbe  Judges  of  9>4¥b  inferior  Courts  as  the  Legislature  may  estab- 
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lish.  If  a  Justice  of  the  Peace  shall  not  be  allowed  to  practice,  it  seems 
to  me  that  these  Judges  should  not  be.  I  have  an  amendment  which  I 
propose  to  offer  when  I  get  an  opportunity,  which  will  read  as  follows: 
"  Justices  of  the  Supreme  Court,  Judges  of  the  Superior  Courts,  and 
Judges  of  such  inferior  Courts  as  the  Legislature  may  establish,"  to  be 
inserted  where  the  word  "  Judges  "  is  now,  so  as  to  read  ;  "  The  Justices 
of  the  Supreme  Court,  Judges  of  the  Superior  Courts,  and  Judges  of 
such  inferior  Courts  as  the  Legislature  may  establish,  and  Justices  of  the 
Peace,  shall  not  practice  law  in  any  Court  of  the  State  during  their  con- 
tinuance in  office." 

BEMARKS  OF  HB.  BtLCHIB. 

Mb.  BELCHER.  Mr.  Chairman :  There  can  be  no  poasible  necessity 
for  such  an  amendment.  The  word  Judge  covers  all  Judges  of  Courts 
of  record.  There  is  no  Court  of  record,  and  there  can  be  no  Court  of 
record,  where  the  presiding  Justice  in  it  is  not  a  Judge,  and  the  word 
Judges,  that  we  have  used  here,  covers  all  the  Justices  of  the  Supreme 
Court,  Judges  of  the  Superior  Courta,and  of  all  Courts  that  may  be  estab- 
lished by  the  Legislature.  Now,  tliere  can  be  no  neceBsity  for  having 
any  other  word  than  that  Judges  shall  not  practice.  That  covers  all 
Judges  of  Courts  of  record.  Now,  if  you  say  that  the  Justices  of  the 
Peace  shall  not  practice,  you  have  covered  it  all.  The  only  question 
there  can  be,  is  whether  yon  want  to  exclude  Justices  of  the  Peace  or 
not.  If  you  do  wish  to,  then  the  section  is  complete  as  it  is.  If  you  do 
not  wish  to  exclude  Justices  of  the  Peace,  then  that  part  of  it  should  be 
stricken  out.  But,  so  far  as  I  see,  it  seems  to  me  that  it  is  right  as  it  is. 
I  can  see  some  impropriety  about  having  Justices  of  the  Peace  following 
a  case  tried  before  them  to  the  Superior  Court  on  appeal.  If  a  Justice  is 
practicing  law,  he  might  have  clients  in  his  practice  that  would  appear 
before  him  in  other  coses.  It  might  affect  the  judgment  of  some  men. 
Again,  where  a  case  came  before  him,  he  might  say  to  himself:  If  I 
decide  the  case  for  the  plaintiff,  the  defendant  may  employ  me  to  try  the 
case  again.  He  might  expect  to  be  employed,  by  one  party  or  the  other, 
to  take  the  case  on  appeal  to  the  Superior  Court.  ^ 

Mb.  barton.  Mr.  Chairman:  I  hope  that  amendment  will  be  voted 
down.  We  often  see  very  ridiculous  scenes  presented  in  the  interior  of 
this  State.  We  see  a  system  of  jugglery  going  on  that  does  not  speak 
well,  to  say  the  very  least  of  it.  We  see  the  Justices  of  the  Peace  nob- 
nobing  with  the  farmers — those  who  are  having  litigation — going  on  the 
bench,  playing  Judge.  We  want  to  put  a  stop  to  some  of  this  Jugglery. 
The  Idea  of  a  Justice  of  the  Peace  taking  a  case  on  both  sides.  In  many 
cases  he  advises,  counsels,.and  draws  updocuments  for  both  plaintiff  and 
defendant.     We  want  this  thing  stopped. 

BtHABKS   OF   MB.    HCCALLUH. 

Mb.  McCALLUM.  Mr.  Chairman :  I  do  not  remember  to  have  ever 
seen  a  Justice  of  the  Peace  try  a  case  on  appeal  from  his  own  Court. 
There  may  have  been  such  cases,  but  I  do  not  see  how  an  appellate  Court 
could  permit  such  a  practice.  That  evil  I  do  not  apprehend,  but  if  there 
ever  has  been  such  a  practice  it  ought  to  be  remedied  by  legislation.  But 
I  say  I  never  knew  a  Justice  to  try  a  case  on  appeal  from  nisown  Court. 
I  would  ask  if  any  other  attorney  has  ever  known  such  a  thing.  It  has 
been  assumed  here  in  this  argument.  If  there  is  any  such  thing — really 
I  do  not  think  there  is  any  such  thing,  for  I  do  not  believe  any  Superior 
Court  would  ever  permit  it — it  ought  to  be  provided  against  by  legisla- 
tion. But  if  it  is  proper  to  put  such  material  into  the  Constitution  of 
the  State,  then  be  consistent  in  it,  and  go  into  the  details  and  specify 
that  Judges  of  a  Court  shall  not  practice  in  such  cases  as  they  have  tried. 
But  I  suppose  such  things  are  not  necessary  to  be  provided  against  in 
the  Constitution  of  the  State. 

I  think  the  amendment  of  the  gentleman  from  Solano  ought  to  be 
adopted.  The  amendment  of  my  friend  Mr.  Barton  seems  to  be  unneces- 
sary, so  far  as  practicing  in  their  own  cases  is  concerued,  because  there  is 
a  provision  in  the  bill  of  rights  which  gives  parties  the  right  to  practice 
in  their  own  cases,  and  there  is  no  necessity  of  making  that  exception 
which  that  amendment  seems  to  contemplate.  But  to  say  that  no 
Justice  of  the  Peace  shall  practice  law  in  the  State  of  California  is  sub- 
stantially to  say  tliat  no  lawyer  shall  hold  the  office  of  Justice  of  the 
Peace.  If  not,  why  not?  A  Justice's  Court  extends,  generally,  to  the 
boundaries  of  his  township;  for  certain  purposes,  to  the  boundaries  of 
the  county.  The  Superior  Court  Judges  issue  processes  throughout  the 
whole  State.  The  Supreme  Court  Judges  are  State  officers,  and  of  course 
their  jurisdiction  extends  throughout  the  State.  But  why  should  not  a 
Justice  of  the  Peace  in  one  township  in  a  county  be  permitted  to  practice 
law  in  other  townships.  If  it  is  important  that  he  should  not  be  per- 
mitted to  practice  in  nis  own  township  let  the  Legislature  make  such  a 
provision.  But  to  state  in  the  Constitution  that  a  Justice  of  the  Peace 
shall  not  practice  law,  is  to  state  something  which  I  have  been  unable  to 
find,  on  an  examination  of  the  Constitutions  of  other  States,  has  ever 
been  put  into  the  Constitution  of  any  State  before.  It  is  something  that 
raises  up  an  opposition  to  the  Constitution.  It  is  saying  that  attorneys 
who  are  holding  the  position  of  Justices  of  the  Peace  roust  resign  their 
])ositions,  and  in  the  future  not  accept  the  office.  I  think  it  is  a  benefit 
to  a  community  if  lawyers  will  accept  this  position.  The  best  Justice 
we  have  in  Alameda  County  is  an  attorney.  We  have  several  of  them 
who  are  attorneys.  They  are  gentlemen,  sir.  They  do  not  do  those 
things  which  a  gentleman's  sense  of  honor  would  indicate  to  biro  he 
ought  not  to  do.  I  have  read  that  Thomas  Jefferson,  after  being  Presi- 
dent of  the  United  States,  accepted  the  office  of  Justice  of  the  Peace,  to 
give  dignity  to  the  position.  Sometimes  a  lawyer  retires  from  an  active 
practice,  but  at  the  same  time  be  may  take  some  cases.  He  may  have 
nad  a  large  practice  and  desire  only  to  have  a  limited  practice,  and  he 
would  be  the  best  kind  of  material  for  a  Justice  of  the  Peace.  But  you 
say :  No,  if  you  are  a  Justice  of  the  Peace  you  must  not  practice  any 
where  in  the  State;  you  must  take  no  case  whatever.  I  think  it  is  a 
species  of 'legislation  that  ought  not  to  be  placed  in  the  Constitution  of 
our  State. 


Mb.  WEST.  Mr.  Chairman :  In  justice  to  the  lawyers  of  the  State  of 
Califbmia  I  hope  this  amendment  will  be  adopted.  I  cannot  see  why 
the  lawyers  should  be  proscribed.  There  are  not  enough  Judgeships  to 
go  round,  and  unless  we  permit  them  to  be  elected  Justices  of  the  Peace 
the  balance  of  them  will  not  be  able  to  get  handles  to  their  namaa. 
Very  respectable  attorneys  who  have  retirea  from  the  turmoils  of  active 
practice,  I  think,  accept  the  office  of  Justice  of  the  Peace,  and  they 
make  very  good  and  efficient  Justices,  aud  they  are  ever  after  called 
Judge.  They  educate  the  people  up  to  a  higher  standard.  I  hope  these 
amendments  will  be  adopted. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Solano,  Mr.  Hilbom. 

The  amendment  was  adopted. 

Mb.  MORELAND.  Mr.  Chairman:  I  send  up  a  substitute  forsection 
twenty-two. 

The  SECRETARY  read: 

"No  Judge  of  a  Court  of  record  shall  practice  law  in  any  Court  of 
this  State  during  his  continuance  in  office." 

The  chairman.  The  question  is  on  the  adoption  of  the  substitute 
offered  by  the  gentleman  from  Sonoma. 

The  substitute  was  adopted  on  a  division,  by  a  vote  of  60  ayes  to  17 
noes. 

The  chairman.    The  Secretary  will  read  section  twenty-three. 

The  secretary* read : 

Sec.  23.  A  Grand  Jury  shall  be  composed  of  twelve  jurors,  and  a 
concurrence  of  nine  shall  be  necessary  to  the  making  of  a  presentment 
or  the  finding  of  an  indictment. 

Mb.  C.\PLES.  Mr.  Chairman:  I  send  up  a  subetitute  for  section 
twenty-three. 

The  SECRETARY  read : 

"The  Grand  Jury  shall  be  composed  of  seven  jurors,  and  s  concur- 
rence of  five  shall  be  necessary  to  the  making  of  a  presentment  or  the 
finding  of  an  indictment." 

behabes  of  xb.  caples. 

Mb.  caples.  Mr.  Chainnan :  I  have  very  great  respect  for  the 
report  of  the  Judiciary  Committee.  I  have  supported  its  recommenda- 
tions down  to  this  section.  That  committee  is  composed  of  some  of  our 
ablest  lawyers.  They  took  time  and  deliberation  for  the  formulation  of 
the  various  sections  that  they  have  reported,  and  in  my  humble  judg- 
ment they  have  done  their  work  well,  and  I  have  been  sorry  to  see  the 
spirit  arise  that  has  been  exhibited  in  the  legion  of  amendments  that 
have  been  offered  to  every  proposition.  lu  my  judgment  the  report  was 
so  worthy,  so  able,  that  it  ought  to  have  been  accepted  as  a  whole. 

Mb.  EDGERTON.  Will  the  eentleman  allow  me  to  call  his  attention 
to  what  has  already  been  done  by  the  committee  in  the  article  on  pre- 
amble and  bill  of  rights.  It  is  there  provided  that  a  Grand  Jury  shall 
consist  of  not  less  than  eighteen.  Mr.  Chainntm,  I  renew  the  point  of 
order  which  I  made  this  morning. 

Mb.  caples.  I  have  this  to  say :  If  I  am  wrong  in  offering  this 
amendment,  then  the  report*of  the  committee  is  wrong. 

Mr.  EDGERTON.    It  ought  to  be  stricken  out,  certainly. 

Mr.  CAPLES.  Certainly,  ifthat  be  the  case,  but  the  action  isDotfinal, 
and  I  shall  insist,  at  the  proper  time,  on  correcting  what  I  consider  a 
very  great  blunder.  I  believe  that  it  would  be  the  part  of  wisdom  in 
this  committee  to  reduce  the  number;  and  to  put  so  high  as  fifteen 
would  be,  in  my  judgment,  a  very  great  blunder  indeed.  The  com- 
mittee have  improved  upon  that  by  recommending  tivelve,and  I  merely 
desire  to  say,  in  this  connection,  that,  while  I  have  great  respect  for 
the  committee  and  for  their  report,  yet  I  cannot  forget  that  lawyers,  as 
such,  are  greatly  given  to  the  force  of  precedent. 

Mb.  WILSON,  of  First  District  Will  the  gentleman  allow  me  to 
ask  him  a  question?  When  the  Committee  on  Judiciary  and  Judicial 
Department  reported  this  section  the  report  of  the  other  committee  bad 
not  been  acted  upon.  Now,  would  it  not  be  better  to  leave  that  stand- 
ing, and  strike  out  section  twenty-three  ? 

Mb.  caples.  I  think  it  would,  having  once  acted  upon  the  other. 
I  withdraw  my  amendment. 

Mb.  freeman.  Mr.  Chairman:  I  move  to  strike  out  section 
twenty-three. 

The  motion  prevailed. 

The  CHAIRMAN.    The  Secretary  will  read  section  twenty-four. 

'  AOK   OF  JDDOES. 

The  secretary  read: 

Sec.  24.  No  one  shall  be  eligible  to  the  office  of  Justice  of  the 
Supreme  Court  unless  he  be  at  least  thirty-five  years  of  age,  and  shall 
have  been  admitted  to  practice  before  the  Supreme  Court  of  the  State; 
and  no  one  shall  be  eligible  to  the  office  of  Judge  of  the  Superior  Court 
unless  he  be  at  least  thirty  years  of  age,  and  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Mb.  SHURTLEFF.  Mr.  Chairman:  I  have  a  substitute  tbr  section 
twenty-four. 

The  SECRETARY  read: 

"  No  one  shall  be  eligible  to  the  office  of  Justice  of  the  Supreme  Court, 
or  of  the  office  of  Judge  of  a  Superior  Court,  unless  he  shall  have  been 
admitted  to  practice  in  the  Supreme  Court." 

REIIA8KS  OF  HB.  SHCBTLEFF. 

Mb.  SHURTLEFF.  Mr.  Chairman :  That  leaves  it  right  where  it  is 
in  the  present  Constitution,  and  requires  no  qualification  as  to  age.  I 
hope  that  the  substitute  will  at  least  have  a  fair  support  from  the  Com- 
mittee on  Judiciary  itself.  I  see  nothing  in  the  history  of  this  State  that 
reouires  that  there  should  be  a  limitation  upon  the  age  of  those  who  are 
to  De  eligible  to  that  office.  One  of  the  members  of  the  Judiciary  Com- 
mittee, who  I  am  sorry  to  see  is  absent  now,  held  the  office  of  Chief  Jus- 
tice when  be  was  only  twenty-nine  years  of  a^e — at  least  of  Justice,  and 
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he  was  made  Chief  Justice  when  thirty-one.  Another  distinguished 
jurist  of  this  State,  long  since  passed  away,  Hugh  Murray,  was  called  to 
the  Supreme  bench  at  the  early  age  of  twenty-seven,  and  officiated  as 
Chief  Justice  at  twenty-nine.  I  think  that  attorneys  know  that  Hugh 
Murray  was  one  of  the  most  brilliant  jurists  of  this  State,  young  as  he 
was.  Now,  if  we  look  further,  and  see  how  these  matters  have  been  in 
other  Stales,  we  shall  find  that  many  of  the  best  legal  minds  have  been 
promoted  to  important  positions  when  young.  Levi  Woodbury,  of  New 
Hampshire,  was  Chief  Justice  of  the  State  of  New  Hampshire  at  the  age 
of  twenty-seven,  and  was  afterward  made  a  Justice  of  the  Supreme  Court 
of  the  United  States.  He  was  a  man  of  signal  ability,  and  douotlcss  in-the 
various  positions  that  heaflerward  held  bis  experience  while  on  the  bench 
of  the  Supreme  Court  of  New  Hampshire  was  of  benefit  to  him  and  to 
the  people.  James  Medill,  of  the  State  of  North  Carolina,  was  called 
to  the  bench  at  the  age  of  twenty-six.  Hugh  L.  White,  of  Tennessee, 
was  made  a  Justice  of  the  Supreme  Court  at  the  age  of  twenty-ei^ht. 
Stephen  A.  Douglas  was  a  Judge  of  the  Supreme  Court  of  Illinois  at 
the  age  of  twenty-eight.  Young  men,  comparatively,  have  been  put 
upon  the  bench  of  the  Supreme  Court  of  the  United  States.  Judge 
Story  was  appoiuted  there  by  Mr.  Madison,  when  only  thirty-two 
vears  of  age.  I  think,  therefore,  it  is  unwise  to  make  this  limitetion. 
^^obody  claims  that  young  men  have  been  put  in  to  the  detriment  of 
public  interest.  We  hear  no  complaint,  and  I  think  it  would  be  unwise 
to  make  this  restriction.  I  believe  in  giving  the  young  men  a  chance. 
Martin  Van  Buren,  when  a  little  boy  playing  marbles  and  flying  his 
kite  in  the  streets  of  Kinderhook,  told  his  comrade  he  was  gomg  to  be 
President  of  the  United  States.  He  rose  quickly  to  the  position  of  State 
Senator,  then  became  Attorney-General,  and  then  Governor  of  the  State 
of  New  York,  then  Senator  in  Congress.  He  was  then  appointed  Secre- 
tary of  State  by  General  Jackson  and  then  Minister  to  England ;  then 
was  elected  Vice-President,  and  finally  reached  the  goal  of  his  ambition 
and  became  President  of  the  United  States.  I  glory — what  American 
does  not  glory — in  the  success  of  the  young  boy  of  Kinderhook.  It  is 
due  to  these  boys,  these  young  men,  that  the  path  of  honor  shall  be 
left  open  to  them,  and  I  shall  not  consent,  for  one,  to  placing  anything 
in  their  way.    [Applause.] 

Mr.  white.  Mr.  Chairman :  I  wish  to  say  a  word  in  favor  of  the 
young  men.  This  is  not  the  first,  it  is  the  third  attempt  to  strike  at  the 
voung  men.  There  is  no  instance  in  the  State  where  young  men  have 
been  elected  to  office  and  failed  in  the  discharge  of  their  duties  on 
account  of  their  age,  and  I  am  opposed  to  putting  any  barrier  in  their 
path  of  advancement.  I  trust  and  hope  that  the  older  men  of  this 
Convention  will  not  adopt  such  a  measure  as  this  that  cuts  the  young 
men  off  from  all  hope  of  occupying  this  honorable  position  until  a  cer- 
tain time.    I  trust  the  amendment  will  be  adopted. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
nient  offered  by  the  gentleman  from  Napa,  Mr.  Shurtleff. 

The  amendment  was  adopted. 

ELKOTIOX  or  iVDOta, 

Mb.  CAMPBELL.    Mr.  Chairman :   I  desire  to  offer  an  additional 

Th«  SECRETARY  read  : 

"  Separate  ballot  boxes  shall  be  provided  for  the  reception  of  votes  for 
Judges  of  Courts  of  record,  who  shall  be  voted  for  upon  ballots  different 
from  those  used  in  voting  for  other  oflicers." 

RKVARKS   or   MB.  ClUPBBLL. 

Mb.  CAMPBELL.  Mr.  Chairman :  The  reason  why  I  offer  this  addi- 
tional section  is  this:  M  the  first  election  under  this  Constitution, should 
it  be  adopted,  we  shall  have  to  vote  for  a  very  large  number  of  officers. 
Heretofore  we  endeavored  to  separate  the  judicial  election  from  the  elec- 
tion for  other  State  officers;  but  it  was  found  that  the  people  would  not 
take  enough  interest  in  these  separate  elections  to  make  it  worth  while 
to  continue  that  system.  Still,  at  the  same  time,  it  is  desirable  that  you 
should  withdraiiv  the  election  of  these  judicial  officers  as  far  as  possible 
from  the  vortex  of  party  politics,  and  by  voting  for  them  on  separate 
tickets,  though  at  the  same  time  and  at  the  same  election,  the  judicial 
ticket  will  be  placed  in  such  a  position  that  it  will-  be  separately  consid- 
ered, to  a  large  extent,  by  the  voters.  Now,  for  instance,  in  the  City  of 
San  Francisco  they  will  have  to  vote  for  twelve  Superior  Judges  and 
seven  Supreme  Court  Judges  at  the  first  election.  In  the  other  parts  of 
the  State  there  will  be  eight  or  nine  names  upon  the  judicial  ticket.  It 
ought  to  be  considered  separately ;  it  ought  not  to  be  crowded  in  with 
the  other  State  officers.  It  ought  to  be  considered  as  being,  to  a  certain 
extent,  apart  from  politics.  I  know  that  is  my  own  practice  in  relation 
to  such  matters,  and  I  hope  that  the  practice  will  become  more  general, 
so  that  when  we  take  up  our  judicial  tickets  we  will  take  them  and 
compare  them  together,  and  vote  for  the  best  men  as  far  as  possible,  and 
that  irrespective  of  party.  I  therefore  offer  this  additional  section,  as  I 
think  it  will  conduce  to  this  end. 

Tat  CHAIRMAN.  The  question  is  on  the  adoption  of  the  additional 
section  offered  by  the  gentleman  from  Alameda,  Mr.  Campbell. 

The  amendment  was  rejected  on  a  division,  by  a  vote  oi  34  ayes  to  47 
noes. 

Mr.  BELCHER.  I  move  that  the  committee  rise  and  report  back  this 
article  to  the  Convention,  with  the  amendments,  with  the  recommenda- 
tion that  the  usual  number  of  copies  be  printed. 

Mb.  EAGON.  Mr.  Chairman  :  I  ask  that  we  return  to  section  eight. 
I  have  an  amendment  to  offer  to  that  section  which  I  know  will  meet 
with  no  opposition. 

The  SECRETARY  read: 

"Add  to  section  eight  the  following :  '  but  this  section  shall  not  be 
construed  as  prohibiting  the  local  Judge  from  holding  Court  at  the  same 
time.' " 


Mb.  EAGON.  Mr.  Chairman :  Now,  in  cases  of  that  kind,  it  is 
always  in  some  case  that  the  local  Judge  is,  perhaps,  disqualified  on 
account  of  his  having  been  engaged  in  the  case  prior  to  his  election  as 
Judge.  The  object  of  this  amendment  is,  that  while  the  Judge  pro 
tempore  is  trying  such  a  case,  the  local  Judge  may  hold  Court  in  other 
cases  at  the  same  time  and  facilitate  business.  They  cannot  do  it  under 
the  section  as  it  is.  The  Supreme  Court  have  held  that  the  local  Judge 
cannot  hold  Court  at  the  same  time. 

Mb.  ECGERTOX.  For  instance,  this  Sixth  Judicial  District  Court  is 
a  unit ;  it  cannot  be  at  two  places  at  the  same  time. 

Mb.  FAWCETT;  Mr.  Chairman:  I  think  that  amendment  will  pro- 
duce incalculable  confusion  if  it  is  put  into  the  judicial  system.  Now, 
the  Courts  of  the  counties  are  organized  on  certain  basis.  We  will  sup- 
pose that  one  Court  is  open  for  a  particular  county ;  there  are  cases  on 
the  calendar  in  which  the  Judge  is  disqualified,  and  he  calls  in  another 
Judge  to  sit  in  these  cases.  The  two  Courts  could  not  go  on  at  the  same 
time  without  producing  the  greatest  confusion.  No  facilities  would  have 
been  provided ;  there  would  be  but  one  Court-room,  there  would  be  but 
one  Clerk,  there  would  be  but  one  set  of  officers,  but  one  set  of  records, 
and  it  would  be  almost  impossible  to  organize  and  hold  two  Courlsatthe 
same  time;  there  would  be  but  one  calendar,  and  preparations  would 
have  been  made  generally  for  the  holding  of  but  one  Court  at  the  same 
time. 

Mb.  AYERS.  Mr.  Chairman:  I  rise  to  a  point  of  order.  My  point 
of  order  is,  that  we  have  already  passed  this  section,  and  that  it  is  not 
competent  for  the  committee  to  go  hack  to  it  now. 

Thb  chairman.  The  Chair  would  not  have  entertained  the 
motioi^  if  there  had  been  any  objection.  The  Chair  entertained  it 
because  there  was  no  objection.  The  Chair  decides  the  point  of  order 
not  well  taken. 

Mr.  EDGERTON.    I  ask  for  the  reading  of  the  amendment. 

Ma.  McCALLUM.  The  gentleman  from  Amador  said  that  he  had  an 
amendment  to  which  there  would  be  no  objection.  After  the  amend- 
ment was  presented  then  objection  was  made.  That  was  the  first  oppor- 
tunity there  was  to  make  objection.  Therefore  objection  was  made  to 
entertaining  the  motion.     That  makes  a  great  deal  of  difference. 

Thk  chairman.  The  Chair  does  not  understand  it  so.  The  ques- 
tion is  on  the  adoption  of  the  amendment. 

The  amendment  was  rejected. 

Mb.  belcher.  I  now  renew  the  motion  that  the  committee  rise 
and  report  this  article,  with  the  amendments,  beck  to  the  Convention 
for  adoption. 

The  motion  prevailed. 

IN  CONVENTION. 

Mr.  Tinnin  in  the  chair. 

Thb  chair.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
article  on  judicial  department,  tiave  made  amendments  thereto,  and 
report  the  same  back  to  the  Convention  with  recommendation  that  it  be 
adopted. 

Mb.  BELCHER.  Mr.  President:  I  now  move  that  nine  hundred  and 
sixty  copies  of  the  article  with  the  amendments  be  printed. 

Mb.  ROLFE.  Will  the  gentleman  give  way  until  I  make  one  motion. 
My  motion  is,  that  we  refer  the  report  of  the  Committee  on  Judiciary 
and  Judicial  Department  back  to  the  Committee  of  the  Whole,  with 
instructions  to  amend  section  four  so  that  apwals  shall  not  lie  to  the 
Supreme  Court  from  cases  in  equity  arising  before  Justices  of  the  Peace. 
If  the  Chair  will  permit  me  I  will  state  that  on  motion  of  Mr.  Freeman 
an  amendment  was  adopted  to  section  eleven,  which  gave  equity  juris- 
diction in  cases  under  three  hundred  dollars  in  regard  to  personal  prop- 
erty. Now,  if  gentlemen  will  refer  to  section  four  they  will  see  that  it 
provides  that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  in  equity.  Now,  I  do  not  suppose  that  it  was  the  intention  of  this 
Convention  when  they  adopted  that  amendment  to  section  eleven,  that 
it  was  intended  that  an  appeal  should  go  directly  from  a  Justice's  Court 
to  the  Supreme  (k>urt. 

Mb.  belcher.  I  rise  to  a  point  of  order.  As  I  understand  it,  this 
report  has  been  acted  upon  by  the  Committee  of  the  Whole,  and  has 
beea  reported  back  to  the  Convention,  and  it  is  not  in  order  now  to  go 
back  and  amend  it.  The  amendments  necessary  must  be  made  in  the 
Convention  when  it  comes  up. 

Mb.  ROLFE.  The  same  thing  was  done  when  we  had  section  twenty 
of  the  report  of  the  Committee  on  Corporations  before  us. 

Tbk  chair.  The  point  of  order  of  the  gentleman  is  well  taken, 
for  we  would  have  to  reconsider  the  vote  before  we  could  go  back  with  it. 

Mb.  belcher.  I  now  move  that  four  hundred  and  eighty  copies  of 
the  report  and  amendments  be  printed. 

Mb.  EDGERTON.  I  move  to  amend,  that  nine  hundred  and  sixty 
copies  be  printed.  There  are  about  a  thousand  lawyers  in  San  Francisco 
who  are  sending  after  copies  now.  So  far  as  the  cost  is  concerned,  four 
hundred  and  eighty  copies  cost  almost  as  much  as  nine  hundred  and 
sixty. 

Mb.  belcher.    I  accept  the  amendment. 

Mb.  grace.  If  it  is  true,  as  the  gentleman  says,  that  there  are  a 
thousand  lawyers  in  San  Francisco  that  will  be  sending  for  copies,  the 
gentleman  can  send  one  copy  to  a  lawyer,  and  nine  hundred  and  sixty 
of  them  can  get  together  and  have  as  many  copies  published  as  they 
want. 

Mb.  EDGERTON.  The  additional  cost  would  amount  to  nothing,  and 
there  might  be  some  needed  at  a  sand-lot  meeting.  I  have  no  objection 
to  their  having  them. 

The  motion  prevailed. 

BIQBT  or  SUPPBIOE. 

Mr.  EAGON.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  a  Committee  of  the  Whole,  Mr.  Tinnin  in  the  chair,  for  the 
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purpose  of  farther  considering  the  report  of  the  Committee  on  Right  of 
Suffrage. 
The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbi  chairman.    The  Secretary  will  read  section  one. 

TBI  SECRETARY  read: 

Skction  t.  ETer7  native  male  citizen  of  the  United  States,  and 
every  naturalized  citizen  thereof,  who  shall  have  become  such  ninety 
days  prior  to  any  election,  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  resident  of  the  State  one  year  next  preceding  the  election, 
and  of  the  election  district  in  which  he  claims  his  vote  ninety  days, 
shall  be  entitled  to  vote  at  all  elections  which  are  now  or  may  herealier 
be  authorized  by  law;  provided,  that  no  idiot,  insane  person,  or  person 
convicted  of  any  infamous  crime,  shall  be  entitled  to  the  privileges  of 
an  elector ;  provided,  that  the  Legislature  may  by  law  remove  in  whole, 
or  in  part,  the  disabilities  to  exercise  the  elective  franchise  on  account 
of  sex. 

Tbk  chairman.  There  are  two  amendments  to  section  one  pend- 
ing. The  gentleman  from  San  Diego,  Mr.  Blackmer,  moves  to  amend 
by  striking  out  the  word  "male,"  in  the  first  line.  Mr.  Tinnin  moves 
to  amend  by  striking  out  all  after  the  word  "  elector/'  in  the  eighth 
line. 

UlfABKS  OF  MR.   KCFlBLAltD. 

Mb.  McFARLAND.  Mr.  Chairman :  I  have  taken  great  interest  in 
this  subject.  I  had  intended  to  offer  some  remarks  in  advocacy  of 
woman  suffrage.  To  undertake,  however,  to  discuss  such  a  question,  and 
particularly  the  unpopular  side  of  it,  under  the  ten  minutes  rule,  Would 
be  utterly  vain  and  idle.  I  will  content  myself,  therefore,  by  stating, 
generally,  that  I  am  in  favor  of  woman  suffVage.  I  shall  vote  now  for 
the  amendment  of  the  gentleman  from  San  Diegn,  Mr.  Blackmer.  I 
would  prefer  an  amendment  prepared  by  myself,  which  proposes  to 
introduce  the  change  gradually ;  but  there  would  be  no  time  to  argue  its 
provisions.  I  believe  that  government  derives  its  just  powers  from  the 
consent  of  the  governed ;  that  representation  in  the  Legislature  is  an 
inherent  right,  " formidable  only  to  tyrants;"  and  that  the  people  are 
the  source  of  all  political  power.  Women  constitute  nearly  one  naif  of 
the  people.  Asa  rule  they  are  neither  criminals,  lunatics,  nor  foreigners. 
Most  of  them  are  native-born  citizens  of  good  character  and  repute,  and 
of  the  Caucasian  race.  How,  then,  does  it  come,  sir,  that  they  have  no 
more  political  rights  on  this  free  American  soil,  on  which  they  and  their 
ancestors  were  bom,  than  Chinamen  or  State  prison  convicts!  Is  there 
any  right,  or  justice,  or  decency,  in  a  law  which  gives  the  elective  fran- 
chise to  the  most  ignorant, debased, and  brutal  man  in  the  land,  whether 
born  here  or  abroad,  and  denies  it  to  Mrs.  Stanton,  a  cultivated  and  intel- 
lectual woman,  descended  from  revolutionary  forefathers,  and  able  to  go 
before  a  committee  of  the  United  States  Senate  and  make  an  argument 
on  constitutional  law  that  would  have  done  credit  to  any  gentleman  on 
this  floor  or  in  this  nation  ?  No  gentleman  here  will  undertake  to  argue 
the  affirmative  of  the  question.  But  customs  and  prejudices,  handed 
down  from  sire  to  son  for  generations,  are  hard  to  overcome  by  argument 
and  reason.  At  least,  it  cannot  be  successfully  done  in  ten  minutes.  I 
therefore  leave  this  question,  at  least  for  the  present 

REMARKS   or   MR.   KAOOK. 

Mb.  EAGON.  Mr.  Chairman :  As  Chairman  of  this  committee  I 
have  a  few  words  to  say,  and  I  will  start  out  by  saying  that  I  am 
opposed  to  both  of  the  amendments.  I  am  opposed  to  strilcing  out  the 
word  "  male  "  in  our  present  Constitution,  or  in  this.  I,  however,  am 
not  averse  to  leaving  this  matter  to  the  Legislature,  that  they  may 
decide  upon  a  question  of  so  much  importance  as  this  is.  I  have  but 
very  little  to  say  in  opposition  to  either  of  these  amendments.  I  believe 
that  the  Legislature  is  the  proper  place  to  decide  upon  a  question  of  this 
kind.  There  are  many  good  reasons  why  the  suffrage  should  be 
extended  to  women ;  these  are  good  reasons,  in  my  judgment,  why  it 
should  not.  I  am  in  favor  of  a  full  and  fair  discussion  of  this  question 
by  the  friends  and  the  enemies  of  the  proposition.  It  has  been  conce<led 
upon  almost  every  proposition  in  this  Convention  that  a  full  and  fair 
discussion  should  bo  had  upon  the  question.  This,  sir,  is  somewhat  a 
new  proposition  to  the  people  of  the  State  of  California.  There  are  gen- 
tlemen here  who  are  in  favor  of  striking  out  the  word  "  male  "  in  the 
Constitution,  and  extending  the  suffrage  to  women.  I  am  anxious  to 
hear  those  gentlemen.  They  are  anxious  to  make  their  statements  to 
the  Convention,  and  I  think  that  it  would  be  but  just  to  them  and  the 
cause  they  advocate,  to  give  a  portion  of  them,  at  least,  full  time  to  pre- 
sent their  views  to  this  body,  that  we  may  know  what  we  are  voting 
upon,  and  know  the  reasons  these  gentlemen  have  to  offer.  I  would 
willingly  give  up  the  time  that  is  allotted  to  me,  to  any  gentleman  who 
desires  to  speak  on  this  question.  No  man  can  attempt  an  argument 
upon  a  question  like  this  in  the  short  time  allotted  by  our  rules.  I 
hope  that  the  time  will  be  given  to  certain  gentlemen  who  desire  to 
speak  upon  this  question.  It  will  not  take  long,  and  there  will  be  but 
very  little  difference  of  opinion  except  as  to  this  one  point.  I  hope  that 
they  will  have  the  time  allowed  to  them.  I  will  give  away  the  half 
hour  allowed  me,  and  any  gentleman  who  wishes  the  floor  can  ha 
my  time.    I  concede  the  half  hour  allowed  me  to  Judge  Steele, 

RRMARKS  OP   MR.   BTEELI. 

Mr.  STEELE.  Mr.  Chairman :  I  do  not  know  that  I  shall  care  to 
occupy  half  an  hour,  but  I  will  say  what  I  have  to  say  as  briefly  as  pos- 
sible. I  am  in  favor  of  the  amendment  offered  by  the  gentleman  from 
San  Diego,  Mr.  Blackmer.  In  regard  to  the  importance  and  magnitude 
of  this  subject,  it  needs  only  to  be  said  that  it  vitally  concerns  the  inlar- 
est«  and  political  rights  of  one  half  of  the  citizens  of  this  commonwealth 
I  am  in  tavor  of  this  amendment,  because  I  believe  it  is  right  and  just, 
and  as  it  should  be;  and  if  I  succeed  in  making  this  as  clear  to  the  com- 


mittee  as  it  is  to  my  own  mind,  this  word  "male"  will  be  stricken  from 
this  section.  Sir,  the  word  "  male,"  as  used  in  this  section,  has  a  double 
signification  to  my  mind,  indicating  not  onlv  the  distinction  of  sex,  but 
also  that  garb  of  ignorance  and  prejudice  witli  which  man  has  clad  him- 
self 88  with  a  coat  of  mail,  thereby  rendering  his  reason  and  conscience 
impervious  and  almost  impregnable  to  the  advocates  of  equal  rights  and 
privileges. 

In  the  first  place,  sir,  one  half  of  the  people — and  I  assume  the  better 
half— who  constitute  and  compose  the  citizens  of  this  great  Slate,  are  not 
males,  but  females;  not  men,  but  women,  who,  with  the  males,  are 
equally  interested  in  the  peace  and  prosperity  of  the  country';  in  the 
happiness  and  well-being  of  the  people;  in  the  justice  and  righteousness 
of  Ine  laws  by  which  their  country  is  governed;  in  the  economy  and 
purity  of  the  administration;  in  the  purity  of  the  press  and  the  free 
institutions  of  the  country.  And  yet,  sir,  woman  has  no  voice  in  the 
selection  and  election  of  the  officers.  Iler's  is  the  life  of  the  slave  to 
obey;  his  the  self-asserted  right  to  command.  Her's  is  the  right  to  pay 
taxes,  to  be  tried  at  the  tribunal  and  punished  as  a  felon  under  laws 
which  she  has  no  part  or  lot  in  making,  and  yet  she  is  one  half  of  the 
human  family. 

Mr.  LINDOW.    I  move  the  previous  question. 

Tbb  CHAIRMAN.  The  gentleman  from  San  Luis  Obispo  has  the 
floor. 

Mb.  McCONNELL.    Judge  Steele  is  evidently  sick. 

Ma.  STEELE.    I  am  sick  and  not  able  to  speak  farther. 

8PEBCB  OF  MR.  BLACKMEB. 

Mb.  blackmer.  Mr.  Chairman:  As  has  been  said,  it  is  a  matter 
of  impossibility  to  present  the  arguments  upon  this  question  in  ten  min- 
utes, but  I  will  endeavor  not  to  occupy  the  attention  of  the  committee 
any  longer  than  that  I  shall  confine  myself  strictly  to  a  few  reasons 
why,  in  ray  judgment,  this  matter  has  not  been  adjusted  upon  the  basis 
of  right  previous  to  this.  This  is  not  a  new  question.  It  is  only  new  in 
this  particular  phase,  in  this  country  particularly,  in  the  effort  to  extend 
the  right  of  suffrage  to  women.  In  the  early  history  of  this  country 
suffrage  was  not  universal  among  men,  but  there  were  qualifications 
that  were  essential  to  the  exercise  of  this  right;  and  not  only  in  this 
country  but  in  others  the  right  of  suffrage  has  been  extended  beyond 
the  limits  which  it  formerly  occupied.  There  is  one  thing  in  connection 
with  this  that  we  ought  to  look  at;  one  reason  why  this  demand  has 
always  been  acceded  to.  Sir,  Magna  Charta,  that  great  charter  of  liberty 
to  the  English  people,  and  indirectly  to  the  people  who  speak  that  lan- 
guage all  over  the  world,  was  wrung  from  the  hands  of  King  John  at 
the  point  of  the  sword.  And  again,  when,  in  'thirty-one-two,  those 
measures  which  culminated  in  the  passage  of  the  reform  bill  in  the 
English  Parliament  were  agitating  the  people,  it  was  said  that  the 
whole  country  quivered  upon  the  very  verge  of  destruction.  There  was 
a  revelation  around  this  demand,  and  for  that  reason  it  was  granted. 
So  it  was  in  this  country  when  the  demand  came  for  the  extension  of 
this  right  to  those  who  did  not  have  the  property  qualification.  Those 
men  came  before  the  country  with  the  demand  in  one  hand  and  a  possi- 
ble revolution  in  the  other,  and  for  that  reason  it  was  granted.  But,  sir, 
there  is  no  menace  in  this  demand;  it  is  simply  a  question  of  right  It 
is  a  demand  for  justice  because  it  is  the  best  policy.  And  shall  we  deny 
it  because  it  does  not  come  with  force?    There  is  no  justice  in  that. 

It  is  said,  however,  that  it  is  degrading — that  the  woman  will  be 
degraded  thereby.  Mr.  Chairman,  shall  we  adopt  the  principle  that 
self-government  is  degrading?  Will  the  gentlemen  upon  this  floor 
admit  that  doctrine?  I  do  not  mean  by  politics,  but  I  mean  by  self- 
government.  Is  self-government  degrading?  No  gentleman  will  con- 
t<md  that  it  is.  But,  sir,  it  is  said  that  the  women  are  not  able  to  undertake 
this,  that  they  are  the  weaker  sex;  that  they  should  be  dependent 
Why,  Mr.  Chairman,  governments  are  made  for  the  weak.  And  shall 
we  say  that  because  they  are  weaker  they  shall  bear  all  the  disabilities 
of  the  government,  while  they  who  are  stronger  shall  be  protected? 
That  argument  cannot  hold.  But,  sir,  the  point  of  resistance  that  we 
generally  meet  is,  that  women  cannot  fight,  and  when  they  have 
made  that  statement  they  fall  back  with  perfect  security  in  the  belief 
that  that  argument  cannot  be  overthrown;  well,  I  leave  it  for  the 
gentlemen  to  decide  from  their  own  experience,  whether  they  can  or 
not  I  should  be  inclined  to  take  the  view  that  they  can,  but  othera 
may  feel  differently.  In  the  first  place,  is  fighting  all  there  is  to  be 
done  in  this  country?  And  if  they  cannot  fight,  I  be^  to  ask  the  gen- 
tleman if  there  is  nothing  done  in  those  troubled  times,  when  war 
sweeps  over  the  face  of  the  land,  that  women  can  do  better  than  men, 
and  if  women  do  not  always  come  up  and  do  the  work  that  they  can 
do?  And  further  than  that,  though  they  should  stay  at  home,  they 
are  the  sufferers,  twice  told,  beyond  those  who  take  up  the  fight, 
and  go  Into  the  excitement  and  the  rush  of  the  battle.  The  govern- 
ment must  be  supported,  and  it  is  in  times  like  these  that  the  women 
of  this  and  other  countries  have  shown  their  value.  Look  at  our  own 
terrible  struggle.  There  came  these  angels  of  merey  to  the  camps  and 
hospitals,  and  they  did  what  no  other  hands  could  do.  Look  at  the 
greatest  heroes  of  the  wars  of  the  world  and  tell  me  who  of  them  all 
did  as  much  as  Miss  Florence  Nightingale?  And  yet  we  are  told 
women  can  not  fight,  and  that  answers  the  argument  There  is  another 
consideration.  Voting  is  a  contrivance  to  do  away  with  a  necessity  for 
fighting.  Governments  derive  their  just  powers  from  the  consent  of  the 
governed.  If  women  are  governed  they  must  give  their  consent  or 
thereisno  justgovemment  Howcan  they  give  their  consent?  Tbebal- 
lot  is  but  an  authoritative  expression  of  the  will  of  the  people  in  repanl 
to  public  measures  and  public  men.  Why,  then,  should  we  say  ihat 
one  half  of  the  community  shall  be  deprived  of  the  privilege  of  giving 
that  expression,  and  that  in  an  authoritative  manner, in  regard  to  public 
measures  and  public  men?  But,  sir,  I  must  hurry  over  all  this  part  of 
the  question.    This  is  not  entirely  an  experiment,  but  a  principle  of  gov- 
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emment  that  has  already  been  tried  in  one  portion  of  our  country,  and 
while  reports  have  been  circulated  that  in  this,  Wyoming,  it  has  not  been 
a  success,  yet,  sir,  I  think  that  is  only  a  one-sided  and  prejudiced  argu- 
ment. The  facts  of  the  case  are,  and  the  proofs  can  be  bad,  that  it  is  a 
success.  First,  I  propose  to  read  an  extract  from  a  letter  written  by 
Chief  Justice  Kingman,  of  Wyoming,  dated  December  twenty-sixth, 
eighteen  hundred  and  seventy-two : 

"  It  is  now  three  years  since  the  Act  was  passed  giving  women  the 
right.«f  suffrage  and  the  right  to  hold  office  in  this  Territory,  in  all 
respects  the  same  as  other  electors.  Under  this  law  they  have  been 
elected  and  appointed  to  various  offices,  and  have  acted  as  jurors  and 
Justices  of  the  Peace.  They  have  very  generally  voted  at  all  our  elections, 
and  have  taken  some  part  in  making  the  nominations;  and  although 
there  are  some  among  us  who  do  not  approve  of  it  as  a  principle,  I  think 
there  is  no  one  who  will  deny  that  it  nas  had  a  marked  influence  in 
elevating  our  elections,  and  making  them  quiet  and  orderly,  and  in 
enabling  the  Courts  to  punish  classes  of  crime  where  convictions  could 
not  be  oDtained  without  their  aid." 

In  another  part  of  the  letter,  he  says : 

"  There  is  another  matter  in  which  we  have  been  greatly  benefited  by 
this  law,  and  that  is  the  change  it  has  wrought  on  election  days,  and  its 
influence  at  the  polls.  Formerly  our  elections  were  scenes  of  drunken 
revel  and  noise,  of  fighting  ancl  riot  But  when  the  women  came  to 
vote  they  were  always  treated  with  the  attention  and  respect  everywhere 
shown  to'  women  in  the  United  States.  If  Ihere  was  a  crowd  around  the 
polls  they  always  gave  way  when  a  woman  approached,  and  were  silent 
and  orderly  while  she  deposited  her  vote  and  went  away." 

In  regaril  to  women  serving  on  juries,  he  says: 

"  There  are  comparatively  so  few  women  here,  and  those  are  so  gen 
erally  kept  at  home  hy  domestic  duties,  that  the  Courts  have  been  unable 
to  obtain  as  many  of  them  for  jurors  as  was  desirable;  but  those  who 
have  served  have  uniformly  acquitted  themselves  with  great  credit. 
Not  a  single  verdict,  civil  or  criminal,  has  been  set  aside  where  women 
have  composed  a  part  of  the  jury.  This  has  not  been  the  case,  by  any 
means,  when  they  have  not  been  present." 

Thk  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

[ " Leave  I"     "  Leave ! "] 

Me.  HOWARD.     I  object. 

Ma.  STGDMAN.  Mr.Chainnan:  I  am  on  the  other  aide,  but  I  cheer- 
folly  yield  my  time  to  Mr.  Blackmer. 

Mb.  ROLFE.  If  necessary,  I  will  yield  mine,  although  I  am  on  the 
other  side. 

Mr.  TULLT.    The  gentleman  can  have  my  time. 

Mb.  AYERS.    And  mine,  too. 

Mb.  KENNY.    And  mine,  too. 

Mb.  BLACKMER.  Gentlemen,  I  thank  vou,  but  I  will  endeavor  to 
be  brief.  I  only  regret  that  I  did  not  know  that  these  gentlemen  would 
be  so  kind  to  me,  or  I  certainly  would  have  gone  on  with  the  argument 
from  the  beginning,  as  I  had  somewhat  prepared  myself  with  afew  notes 
to  do.  But  I  will  not  occupy,  much  longer,  the  attention  of  the  commit- 
tee. I  wish,  first,  to  call  attention  to  an  extract  from  the  annual  message 
of  Governor  Campbell,  of  Wyoming,  in  eighteen  hundred  and  seventy- 
three.     He  says : 

"The  experiment  of  granting  to  women  a  voice  in  the  Government, 
which  was  inaugurated  for  the  first  time  in  the  history  of  our  country 
by  the  first  legislative  assembly  of  Wyoming,  has  now  been  tried  for 
four  years.  I  have  heretofore  taken  occasion  to  express  my  views  in 
regard  to  the  wisdom  and  justice  of  this  measure,  and  my  conviction 
that  its  adoption  had  been  attended  only  by  good  results.  Two  years 
more  of  observation  of  the  practical  working  of  the  system  have  only 
served  to  deepen  my  conviction  that  what  we  in  this  Territory  have 
done  has  been  well  done,  and  that  our  system  of  impartial  suffrage  is 
an  unequalled  success." 

Now,  in  answer  to  the  position  of  the  Alta,  that  it  is  not  a  success,  I 
desire  to  read  what  was  said  by  one  who  was  there  as  an  eye  witness  at 
the  last  election  in  that  Territory.  It  is  a  quotation  from  a  speech 
delivered  by  Miss  Hindman,  of  Colorado,  who  visited  Wyoming  during 
the  last  election : 

"The  day  before  election  she  had  interviewed  many  prominent  citi- 
zens on  the  success  of  woman  suffrage.  One  politician  said  one  of  the 
greatest  objections  to  suffrage  was  that  the  women  would  not  stick  to 
the  party;  they  scratched  their  ticket  in  a  very  disgusting  manner. 
The  testimony  of  the  best  people  of  the  city  was,  that  the  best  ladies  of 
the  city  voted,  all  reports  to  the  contrary  notwithstanding.  In  Cheyenne 
there  were  two  polling  places,  at  one'  of  which  the  women  generally 
voted.  This  poll  was  In  a  room  of  the  principal  hotel,  where  ladies 
could  come  and  go  without  molestation.  The  speaker  said,  if  she  was 
any  judge  of  human  nature,  the  countenances  of  the  voting  ladies 
indicated  a  high  degree  of  culture  and  refinement.  Each  lady  had  her 
ticket  ready  when  she  reached  the  polls,  and  after  voting  it,  went  away 
without  any  disturbance. 

"The  women  did  scratch  considerably,  and  consequently,  in  a  close 
district,  one  roan  ran  nine  hundred  votes  ahead  of  his  ticket,  simply  on 
account  of  bis  high  moral  character.  Not  one  vote  was  challenged,  so 
much  did  the  men  have  confidence  in  the  honor  of  the  ladies.  Instead 
of  roughs,  the  poll  was  surrounded  by  gentlemen.  Not  an  oath  was 
uttered,  no  tobacco  was  used,  and  the  gathering  was  most  orderly. 
Cheyenne  is  sometimes  considered  the  worst  town  in  the  United  States, 
and  the  orderly 'voting,  and  the  almost  entire  freedom  from  corruption, 
are  due  almost  entirely  to  the  woman  suffrage.  Formerly,  irresponsible 
persons  were  in  a  majority,  and  imposed  burdensome  taxes  on  the  peo- 
ple. Now,  the  wives,  mothers,  and  sisters  of  property  owners  counter- 
act the  influence  of  the  floating  population.  The  speaker  closed  by 
declaring  that  a  mere  visit  to  the  Territory  during  election  time  would 
convince  the  most  prejudiced  that  woman  suffrage.  In  its  practical  bear- 
ing, ooold  not  be  otherwise  than  successful,  and  that  she  hoped  to  live  to 


see  the  day  when  the  elective  franchise  would  be  extended  to  the  woman 
all  over  the  United  States." 

Now,  Mr.  Chairman,  it  is  said  by  many  that  we  have  no  right,  or  that 
we  ought  not  to  agitate  this  question  now,  because  there  has  not  been 
any  great  pressing  demand  mnde  upon  this  Convention  for  this  change; 
but,  sir,  I  beg  to  call  attention  to  tne  fact  that  we  have  had  petition 
after  petition  sent  up  here  upon  this  very  question  from  many  portions 
of  the  State.  I  had  the  honor  to  present  one  that  contained  almost  a 
thousand  names.  And  besides  that.  It  seems  to  me  that  we  are  here  to 
find  out  not  what  has  been  done  in  other  States,  not  what  has  been  done 
in  this  State,  not  to  say  what  the  present  Constitution  determines,  but 
to  find  out  what  ought  to  be  done,  and  when  we  have  found  that  out 
we  must  give  them  that  right,  no  matter  what  stands  in  the  way.  My 
constituents  knew  when  they  sent  me  here  that  I  would  advocate  this 
measure  when  it  was  presented ;  and  although  it  may  be  the  fact  that  a 
majority  of  them,  being  all  men  who  are  qualified  to  vote,  might  vote 
in  opposition  to  it,  yet,  sir,  I  believe  it  is  my  duty,  as  I  believe  it  to  be 
a  matter  of  right  and  justice,  to  advocate  this  measure. 

Mr.  Chairman,  equity  knqws  no  sex.  It  is  a  strange  thing  in  our 
country,  that  no  matter  how  wise  or  intelligent  a  woman  may  be,  she  is 
deprived  of  all  political  right,  of  all  voice,  of  all  authoritative  expres- 
sion, as  to  government  and  governmental  measures;  while  in  other 
countries  control  may  be  vested  In  one  hand,  and  that  the  hand  of  a 
woman.  Look  at  our  mother  country  to-day,  governed  by  one,  and  that 
one  a  woman ;  and  yet  if  that  very  woman  to-day  should  come  to  this 
State  of  California,  and  throw  off  her  allegiance  to  our  mother  country, 
makehersclf  a  resident,  and  be  naturalized  in  this  country,  as  she  maybe 
under  our  laws,  she  would  not  be  allowed  to  step  up  to  the  polls  and  vote 
for  a  man  even  for  an  educational  office  in  this  State,  and  yet  in  her  own 
country  she  is  the  peer  of  any  statesman  they  have.  And  yet  men  are 
content  to  say  that  they  should  have  no  voice  in  our  own  country,  not 
even  the  simple  opportunity  to  go,  in  her  own  quiet  way,  to  the  ballot 
box,  and  express  her  opinion  In  an  authoritative  v>ay,ta'do  men.  There 
is  no  justice  in  an  aristocracy  of  sex.  There  is  no  reason  in  it.  They 
are  taxed  without  representation,  and  taxation  without  representation,  a 
hundred  years  ago,  was  considered  tyranny.  They  are  governed  with- 
out their  consent,  and  that  same  thing  fell  under  the  same  ban  one  hun- 
dred years  ago. 

We  are  told,  sir,  that  they  will  be  represented,  and  that  those  who 
have  the  ballot  will  certainly  provide  such  governmental  measures  as 
will  be  for  the  best  interests  of  women  as  well  as  for  themselves.  But, 
sir,  that  has  been  the  argument  with  the  men  in  power  forever.  It  was 
the  argument  of  the  mother  country  when  the  colonies  were  struggling. 
They  said  that  the  measures  that  were  provided  for  the  government  of 
this  country  would  be  those  that  were  the  best  for  ourselves  and  the  best 
for  them.  The  governmental  class  says,  we  shall  provide  just  measures 
because  they  will  be  just  for  us. 

But,  sir,  that  programme  does  not  work  for  the  weak.  They  are  not 
always  satisfied,  and  If  not,  their  only  opportunity  for  showing  their  dis- 
position to  object  Is  lost.  They  are  amenable  to  the  laws;  they  must  be 
punished  for  their  violation;  and,  by  the  way,  that  is  the  only  place,  in 
a  political  sense,  in  this  country,  where  they  are  equal.  If  they  disobey 
the  laws  that  are  made  without  their  consent  they  may  be  punished. 
And,  sir,  they  are  put  upon  a  level  in  this  country  with  no  class  of  peo- 
ple but  the  despised  Chinamen.  It  is  true,  palitlcally  they  stand  in  the 
same  position  occupied  by  aliens  who  have  no  right  to  become  citizens. 
They  are  a  class  disfranchised,  and,  sir,  it  is  inconceivable  in  any  gov- 
ernment professing  to  be  a  republic,  for  any  one  class  to  hold  the  political 
power  and  the  other  have  no  voice  In  it.  The  instance  has  never  been 
known  in  any  countrjr  of  afwlitical  class  holding  supreme  power  with- 
out abusing  it,  and  it  is  so  here;  and  it  must  always  be  so.  Women  are 
in  a  condition  of  political  servitude,  as  much  so  as  any  class  has  ever 
been  in  this  country.  Politically  they  are  serfs  and  servants,  while  a 
man,  sir,  may  be  an  imbecile  or  a  criminal  and  none  question  his  right 
to  a  voice.  A  woman  may  have  all  the  virtues  that  adorn  humanity, 
but  because  her  sex  differs  from  ours  she  must  be  forever  our  slave. 
Because  we  are  physically  the  stronger— and  that  is  the  only  secret  of 
the  question — beoiuse  we  are  physically  the  stronger,  we  must  forbid  her 
the  right  to  a  voice  in  our  government  If  cireumstanoes  had  been 
reversed  and  the  ballot  hod  fallen  to  the  lot  of  women,  while  physical 
strength  had  remained  as  It  is,  do  gentlemen  suppose  that  men  would 
have  so  long  been  contented  without  the  use  of^  the  ballot?  No,  sir. 
They  would  have  appeared,  as  they  always  have  done  in  the  demand 
for  an  extension  of  tnis  right,  with  the  demand  in  one  hand  and  a  rev- 
olution in  the  other.  How  contemptible,  then,  to  deny  to  them  this 
right  simply  because  they  are  the  weaker,  for  there  is  no  other  argu- 
ment Shame  upon  such  cowardly  tyranny  1  Shame  upon  the  indecency 
of  such  discrimination  against  the  weaker  and  better  half  of  the  human 
family  I 

Mr.  Chairman,  this  is  a  question  that  we  must  meet.  *  If  we  do  not 
meet  it  now,  we  must  meet  it  in  the  near  future.  It  is  coming  up  the 
steps  of  time,  and  this  old  world  is  growing  brighter;  and  if  we  are  true 
to  ourselves;  if  we  are  true  to  the  trust  that  is  imposed  upon  us;  if  we 
look  to  see,  not  what  is,  but  what  ought  to  be,  we  shall  help  to  bring  on  this 
golden  time  when  man  and  womun  shall  be  equal  before  the  law ;  when 
those  who  are  governed  shall  be  those  who  have  a  voice  in  that  govern- 
ment; when  those  who  are  taxed  shall  be  those  who  have  a  right  to  say 
for  what  purposes  they  shall  be  taxed.  And  we  must  do  it  now.  We 
should  not  wait  until  this  gets  to  be  a  popular  movement.  It  is  only  the 
coward  who  waits  for  an  opportunity ;  he  who  is  brave  makes  it. 

SPEICH   or   HB.   CAPLE3. 

Mb.  CAFLES.  Mr.  Chairman :  As  the  author  of  the  minority  report, 
it  will  be  deemed  proper  that  I  should  have  something  to  say.  I  am 
not  here  to  indulge  in  any  after-dinner  speech,  in  compliments,  spread- 
eagle,  or  otherwise;  but  I  am  here  to  perform  a  solemn  duty,  to  speak 
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the  truth,  and  I  will  do  it,  though  the  heavens  fall.  I  am  here,  sir,  to 
defend  the  virtue  of  woman,  the  honor  of  man,  the  experience  of  man- 
kind, and  the  eternal  decrees  of  the  God  of  the  universe.  What  is  it, 
Mr.  Chairman,  that  is  demanded  of  us  here?  What  I  the  ballot  for  the 
women?  Is  that  it?  No,  sir;  that  is  but  the  befrinning  of  an  end; 
that  is  but  the  entering  wedge;  and  I  appeal  to  the  intelligence  of  every 
gentleman  present  to  sustain  me  in  the  charge  that  every  assemblage, 
every  convention,  of  the  devotees  of  this  lunacy,  have  proclaimed  that 
equality  for  the  sexes  was  what  they  demanded.  Equality ;  not  merely 
the  right  to  vote,  because  the  right  to  vote  carries  with  it  all  the  co-rela- 
tive obligations  of  citizenship;  because  the  elector  is  entitled  to  hold 
office;  to  engage  in  anything,  to  engage  in  everything.  If  she  ma^ 
vote,  she  may  go  down  to  all  the  dirty,  vile  trickeries  of  primary  poli- 
tics; may  bold  office,  and  may  do  anything  and  everything  that  man 
does.  And  that  is  exactly  what  they  claim  and  what' they  demand  in 
every  Convention  that  they  ever  held  iu  the  country.  And  while  I  may 
not  have  time  to  refer  to  the  authorities  to  prove  this,  1  shall  be  com- 
pelled to  appeal  to  the  intelligence  of  gentlcnieu  upon  this  floor  to 
sustain  me  in  the  assertion,  that  what  they  demand  is  equality ;  the 
right  to  do  whatever  men  do ;  the  right  to  t>e  as  bad  as  men  are.  And 
I  declare  in  the  presence  of  this  assemblage  and  high  heaven,  that  all 
my  own  experience  goes  to  show  that  the  inevitable  result  of  such  a 
policy  would  be  to  drag  her  down  from  the  high,  and  exalted,  and  God- 
given  relation  that  she  now  occupies,  into  the  very  filth  and  mire  of 
degradation  and  human  infamy. 

Mr.  Chairman,  what  is  the  common  experience  of  mankind  in  regard 
to  this  matter?  What  is  the  experience  of  six  thousand  years  of 
humanity  in  the  struggle  for  existence?  It  is  plain  as  the  noonday  sun 
that  the  society  of  to-day  is  but  the  evolutionary  process,  or  the  results 
of  that  evolutionary  process,  that  we  call  human  experience.  For  thou- 
sands of  years  mankind  have,  under  various  conditions,  been  making  the 
struggle  for  existence,  and  the  society  that  exists  to-day,  governmental, 
social,  religious,  and  otherwise,  is  simply  the  result  of  that  evolutionary 
process.  It  is  not  the  arbitrary  dictation  of  one  man ;  it  is  the  result  of  the 
lorce  of  nature,  the  struggle  for  existence  in  which  man  baa  been  placed. 
I  desire,  Mr.  Chairman,  as  illustrating  the  truth  of  what  I  have  said,  to 
read  from  an  English  authority.  I  read  from  the  "Science  Monthly," 
quoting  from  the  "  Quarterly  Journal  of  Science,"  and  from  an  author 
of  great  standing;  he  says: 

"  There  is  in  particular  one  question  now  agitating  human  society, 
which  seems  particularly  to  require  such  treatment.  Every  one  knows, 
that  of  late  jears  a  movement  has  sprung  up  to  secure  for  women  as  con- 
tradistinguished  from  men,  certain  rights,  liberties,  and  powers,  of  which 
it  is  contended  they  have  been  arbitrarily  and  wrongfully  deprived.  To 
define  this  movement,  and  to  formulate  distinctly  thedemandof  its  sup- 
porters, is  a  scarcely  possible  task.  Innovators  and  agitators  of  all  kinds 
enjoy  the  advantage  that  they  cannot  b«  tied  down  to  any  fixed  set  of 
propositions  by  which,  and  by  whose  logical  consequences,  they  are  pre- 
pared to  stand  or  fall.  On  the  contrary,  if  one  ground  is  found  untena- 
ble another  is  instantly  taken  up;  what  satisfies  one  champion  of  the 
cause  isrcjected  by  another;  and  what  to-da^  is  accepted  as  final — as  in 
the  case' of  the  anti- vivisection  movement — is  to-morrow  proclaimed  a 
mere  installment,  and  made  the  basis  of  fresh  demands.  Perhaps  we 
may  best  describe  the  movement  as  an  attempt  to  obliterate  all — save 
the  purely  structural — distinctness  between  man  and  woman,  and  to 
establish  between  them  a  complete  identity  of  duties  and  functions  in 
plaoe  of  that  separation  which  has,  more  or  less,  hitherto  always  existed. 
That  certain  speakers  and  writers,  not  content  with  mere  identification, 
go  on  to  inversion,  and  would  assign  to  men  the  particular  tasks  now 
allotted  to  women,  though  a  significant  fact,  need  not  detain  our  atten- 
tion. It  is  no  use  laughing  at  this  agitation  as  the  outcome  of  a  mere 
crotchet.  In  certain  states  of  the  moral  atmosphere  crotchets  spread  just 
OS  do  epidemics — which  they  closely  resemble — in  certain  conditions  of 
the  physical  atmosphere  and  other  surroundings  of  man.  Who  would 
attempt  to  deal  with  the  cholera  or  smallpox  by  ridicule,  how  pungent 
and  incisive  soever  ?" 

So  it  appears  that  in  England,  as  well  as  in  the  United  States,  the 
demand  is  for  an  utter  abolition  of  all  distinctions  of  rights,  immunities, 
privileges,  and  obligations;  that  women  shall  be  made  men;  that  men 
shall  be  made  women.    That  is  the  demand. 

Now,  Mr.  Chairman,  one  word  in  regard  to  the  arguments  made  upon 
the  other  side  of  this  question,  and  they  may  be  all  concentrated  in  a 
quotation  from  the  Declaration  of  Independence,  as  near  as  I  have  heard 
them.  It  is  the  old  cry.  Ijet  us  see  what  there  is  in  it.  Taxation  and 
representation  should  go  together.  Now,  what  did  the  fathers  mean  by 
that?  Did  they  mean  that  all  men  should  hold  the  ballot  in  their 
hands,  to  say  nothing  of  all  women?  Why,  Mr.  Chairman,  at  that 
time  universal  suffrage  was  unthought  of.  Suffrage  was  confined  to  the 
few,  to  the  privileged  class,  and  the  idea  of  women  voting  had  never 
been  conceived  of  at  that  time.  Was  it  that  all  men,  not  to  say  all 
women,  should  hold  the  ballot,  that  the  fathers  objected  to  the  tax  on 
tea?  Certainly,  every  gentleman  who  knows  history  knows  that  if  the 
colonies  had  Been  represented  in  the  British  Parliament  by  a  con- 
stituency composed  of  one  third,  one  fourth,  or  one  tenth  of  what  we 
would  call  the  male  citizens  of  the  colonies,  nobody  would  have  raised 
an  objection.  They  were  taxed  without  representation.  What  was 
meant?  That  the  colonies  were  entitled  to  the  privileges  of  British 
subjects;  that  is,  to  bo  represented  in  Parliament.  Not  by  men  or 
women— not  b^  all  men — because,  as  I  have  before  said,  the  idea  was 
unknown.  Universal  suffrage,  or  what  we  call  manhood  suffrage,  did 
not  exist,  and  never  had  existed  at  that  time. 

One  word  in  regard  to  the  genesis  and  philosophy  of  manhood  suf- 
frage. Why  should  man  hold  the  ballot,  and  why  should  not  woman 
hold  it?  AVhat  a  man  earns  is  his  own.  I  slate  it  as  a  dogma.  What 
is  political  sovereignty  ?  It  is  the  fruits  of  the  sword.  It  has  always 
been  the  fruits  of  the  sword.    Take  our  own  country  as  an  illustration. 


How  do  we  find  it?  The  colonies  came  here  from  Great  Britain,  not 
demanding  sovereign  rights,  not  demanding  the  right  to  go  back  and 
undo  society  and  reconstruct  it.  By  no  means.  They  came  here  as  the 
humble  servants  of  his  Britannic  Majesty ,  seeking  to  benefit  themselves 
and  their  posterity.  But  when  they  were  denied  the  reoreseutation  of 
British  subjecta^and  I  wish  again  to  call  attention  to  what  constitutes 
the  rights  of  British  subjects— it  was  not  that  all  men  should  vote,  to 
say  nothing  about  women ;  it  was  at  that  time  that  a  certain  select  num- 
ber, both  in  Great  Britain  and  the  colonies,  a*  a  privileged  class,  voted. 
Then,  Mr.  Chairman,  we  find  that  political  sovereignty,  that  power  that 
we  represent  with  the  ballot,  is  the  creature  of  the  sword ;  was  won  by 
the  sword.  The  fathers,  when  they  rebelled,  did  they  win  that  sover- 
eign power  by  a  declaration  that  governments  derive  their  just  powers 
from  the  consent  of  the  governed?  If  they  had  depended  upon  such 
ammunition  as  that  they  would  very  soon'have  been  cinched.  They 
relied  upon  something  more  substantial — upon  powder  and  lead,  upon 
the  sword — and  they  won  that  (mlitical  sovereignty  that  we  enjoy,  and 
that  the  ballot-box  represents  to- day.  lias  it  been  indicated  since? 
Certainly.  The  sword  won  it,  and  the  sword  baa  defended  it..  Now, 
right  here  we  get  the  key  to  manhood  suffrage.  And  allow  me  to  say 
in  this  Convention,  that  property,  as  property,  never  has  voted  any- 
where. They  claim  that  women  should  vote  because  they  sometimes 
have  property.  I  deny  that  property  ever  voted  anywhere.  It  does  not 
vote  to-day.  The  tramp,  begging  bis  grub  on  the  road,  caats  one  ballot, 
and  so  does  Governor  Stanford,  and  no  more.  And  why  is  this  ao? 
Everything  that  exists  in  this  world  exists  by  virtue  of  a  cause.  Let  us  . 
go  back  and  see  what  that  cause  is.  It  is  not  because  he  has  got  prop- 
erty that  he  is  allowed  the  franchise,  because  we  know  that  we  have 
provided  in  the  Constitution  that  even  the  tramp  who  begs  his  grub 
upon  the  roads  shall  have  the  ballot.  Why  ?  Because  the  sovereign 
authority  represented  by  the  ballot  is  sustained  by  the  sword  that  he  is 
able  to  wield.  The  Government  may  and  does  call  upon  him  for  mili- 
tary support. 

Thk  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

[Cries  of  "  Leave ;"  "  Leave."] 

Mb.  CAPLE8.  The  Government  demands  of  him  that  support,  and 
enforces  it  if  needs  be,  upon  which  depends  the  perpetuity  of  that  sov- 
ereign power  represented  by  the  ballot.  And  right  here  is  the  philoso- 
phy, the  equity,  the  justice,  and  the  common  sense  of  universal  or 
manhood  suffrage.  But,  while  we  discuss  the  philosophy  of  this  man- 
hood suffrage,  we  see  that  it  had  no  application  to  women.  And  why 
not  ?  Simply  because  the  eternal  fiat  of  God  and  nature  has  decreed  that 
they  are  not  so  constituted.  They  lack  the  physical  power,  the  physi- 
cal courage,  the  endurance — not  to  say  that  it  would  interfere  with  and 
defeat  the  great  end  of  creation,  the  reproduction  of  our  species. 

Now,  gentlemen  have  much  to  say  in  regard  to  the  oppression  of 
women.  Now,  I  want  to  know  where  it  comes  in.  Sometimes  they  pay 
taxes.  They  do  not  vote,  consequently  they  are  oppressed.  Are  they 
oppressed  when  they  are  not  permitted  to  pay  a  poll  tax?  Are  they 
oppressed  when  they  are  not  permitted  to  work  upon  the  roads?  Are 
they  oppressed  when  they  are  not  permitted  to  enter  the  ranks  of  the 
army,  to  defend  the  dag  that  protects  them?  Is  it  then  that  they  are 
oppressed?  Are  they  oppressed  when  the  lady  comes  into  the  car  door 
and  the  gentleman  gets  up  and  surrenders  his  seat  to  her?  Is  it  thea 
that  they  are  oppressed?  When  they  are  wronged,  immediately  evenr 
manly  arm  is  outstretched  to  defend  them,  and  the  privilege  of  defend- 
ing themselves  is  taken  out  of  their  hands.  Is  it  then  that  they  are 
oppressed  ?  I  cannot  see  any  oppression  in  this.  Is  it  not  a  fact  that 
their  sex  itself  is  a  title  of  nobility?  I  assert  that  such  is  the  case.  In 
our  free  land,  from  the  Atlantic  to  the  Pacific,  the  fact  is  that  her  sex  is 
the  equivalent  to  a  patent  of  nobility.  She  is  everywhere  respected, 
honored,  and  cherished  as  a  being  above,  infinitely  above  man,  in  all 
the  moral  attributes.    Is  this  oppression,  that  she  should  be  so  regarded? 

I  deny,  Mr.  Chairman,  that  there  is  one  scintilla  of  truth  in  the  asser- 
tion that  woman  is  oppressed.  Men  shield  and  protect  and  defend  her  as 
a  being  better  than  themselves.  Yes;  I  say  better  than  themselves. 
Show  me  that  man  who  does  not  treat  and  respect  his  daughter  and  bis 
wife  above,  infinitely  above,  his  sons — show  me  such  a  man — and  I  will 
show  you  a  brute.  No,  sir;  it  may  be  true  in  some  cases;  it  may  have 
been  true  in  some  ages,  and  I  know  that  it  is  true  in  some  barbarous 
nations,  that  women  are  oppressed.     And  in  this  connection  I  may  be 

rirdoued  for  telling  an  anecdote  that  occurred  to  me  when  I  was  a  boy. 
met  an  Indian  and  his  wife — his  squaw — in  the  woods  where  I  was 
hunting.  The  woman  had  on  her  back  a  load  of  pumpkins,  nearly 
enough  for  a  mule  to  carry,  and  her  papoose  strapped  on  top  of  the  pump- 
kins. I  says  to  the  buck  :  "You  take  that  load  off  your  squaw's  beck 
and  carry  it."  "  No,  no,"  he  said.  I  had  a  rifle,  and  1  told  him  I  would 
put  a  hole  through  him  if  he  did  not  do  it,  and  I  made  him  take  it  and 
rack  it  off.  In  that  instance  I  admit  that  the  woman  was  oppressed. 
But  is  it  true  of  our  men?  Isittrueof  the  American  people?  I  denounce 
the  assertion  as  the  very  concentration  of  everything  that  is  false.  Is  it 
not  notorious  to  every  gentleman  on  this  floor  that  our  people  here  in 
California  always  have  been  in  the  habit — and  I  plead  guilty  to  the 
charge  myself — of  educating  our  daughters  up  to  a  higher  standard  than 
we  have  our  sons.  I  have  no  doubt  that  every  gentleman  present  who 
is  in  moderate  circumstances  will  do  the  same  thing,  because  of  that 
tenderness  of,  repird  that  we  feci  for  her  because  she  is  a  woman.  Mr. 
Chairman,  I  desire,  iu  illustrating  the  folly  of  this  crusade  against  soci- 
ety, against  nature,  and  against  God,  to  quote  again  from  that  high 
authority  to  show  that  it  is  a  rebellion  against  nature,  against  humanity, 
and  against  God.    He  says: 

"  It  would  be  ridiculous  to  suppose  that  ^1  these  diversities,  structural 
and  functional,  are  objectless,  and  do  not  imply  a  corresponding  diversity 
of  duties.  This  accordingly  we  find  to  be  the  case:  the  male,  at  least 
in  all  species  which  fonn  unions  of  any  degree  of  permanence — whether 
monogamous  or  polygamous — defends  and  protects  the  female  and  her 


Digitized  by 


Google . 


Jan.  13, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


1007 


young  ones.  Thus,  if  a  herd  of  elephants  is  menaced,  the  moat  powerful 
tuskers  take  their  station  on  the  side  where  danger  appears,  while  the 
females  and  the  voung  are  placed  as  far  as  possible  out  of  harm's  way. 
If  bisons  are  attacked  by  wolves,  the  bulls  form  a  circle,  inclosing  the 
cows  and  calves.  A  similar  order  is  adopted  by  wild  horses.  A  gorilla 
will  encounter  any  danger  in  defense  of  his  mate,  and  even  among 
baboons  the  old  males  will  face  an  approaching  enemy,  while  the  weaker 
members  of  the  troop  make  good  their  escape.  A  lion  has  been  seen  in 
the  same  manner  covering  the  retreat  of  his  lioness  and  her  cubs." 

What  I  wish  to  show  from  this  is  that  man  in  bis  present  condition 
and  the  present  state  of  society  is  but  the  result  of  that  higher  develop- 
ment that  we  see  illustrated  in  a  lower  degree  in  those  classes  of  animals 
that  are  the  lowest  in  the  scale  of  existence.  If  we  take  for  example  the 
lower  orders  of  creation  we  'learn  from  their  habits  something  of  that 
primal  condition  in  which  man  existed  prior  to  the  date  of  histories. 
Everywhere  we  find  that  the  intention  of  the  male  is  a  protector  and 
defender.  Why  is  this  so?  Simply,  Mr.  Chairman,  because  it  is  the 
law  of  the  great  Creator  and  the  law  of  our  being.  And  if  it  were  pos- 
sible for  the  folly  of  this  age  to  reverse  and  undo  that  which  nature  and 
nature's  God  has  done,  what  would  be  the  result? 

Now,  Mr.  Chairman,  while  I  admit  that  it  is  within  the  province  of 
human  folly  to  go  so  far  as  to  reverse  the  order  of  nature,  I  know,  and 
every  gentleman  knows,  that  while  we  may  not  repeal  the  laws  of 
nature,  we  may  violate  them.  And  if  we  do  we  must  reap  the  reward,- 
we  must  receive  the  penalty.  These  great  laws  are  not  arbitrary,  but 
are  the  outgrowth  of  human  interests  and  human  exjierience,  and  of 
the  struggle  of  mankind  for  existence.  I  deny,  Mr.  Chairman,  that  there 
is  anything  arbitrary  in  the  condition  of  society  as  it  exists  here  and 
elsewhere.  There  is  nothing  arbitrary  about  it.  It  is  simply  the  out- 
growth of  human  interests,  growing  out  of  the  struggle  for  existence; 
and  in  that  connection  I  desire  to  read  from  the  same  author,  showing 
that  any  attempt  to  reverse  these  conditions  upon  which  mankind  exists 
now,  or  defying,  or  outraging,  or  attempting  to  override  the  aggregate 
and  the  concrete  experience  of  mankind,  would  result  in  retrograde 
action.  He  shows  most  conclusively,  altbou{|h  I  have  not  time  to  read 
it  all,  that  any  attempt  to  reverse  these  conditions  that  we  find  existing 
now  would  be  retrograde  in  action ;  that  the  tendency  would  be  to  send 
us  backward  instead  of  forward  in  the  march  of  progress.    He  says : 

"We  have,  therefore,  in  fine,  full  ground  for  maintAining  that  the 
'  woman's  rights  movement '  is  an  attempt  to  rear,  by  a  process  of  unnat- 
ural selection,  a  race  of  monstrosities — hostile  alike  to  men,  to  normal 
'^omen,  to  human  society,  and  to  the  future  development  of  our  race. 
We  know  that  the  modem  '  honorary  Secretary '  is  always  ready  to 
exclaim, '  Let  heaven  and  earth  perish,  so  my  crotchet  may  be  realized  t ' 
But  we  would  bid  him  ask  himself  whether  the  end  is  worth  the 
means." 

Now,  Mr.  Chairman,  I  desire  to  talk  frankly  upon  this  subject.  Why 
should  we  ignore  the  experience  of  the  human  race  and  attempt  to  set 
up  an  abnormal  condition  of  things  that  have  never  existed  before? 
Where  is  the  argument?  Well,  they  go  at  us  with  the  old  Declaration 
of  Independence.  I  have  shown,  I  nope,  Mr.  Chairman,  that  there  is 
absolutely  no  ground  for  assuming  any  parallel  in  this  case.  I  have 
shown  that  the  suffrage  that  was  meant  at  that  time  not  only  did  not 
mean  women,  but  did  not  mean  all  men.  I  have  shown  the  reason  and 
philosophy  and  design  of  manhood  sufl'rage.  I  have  shown  that  politi- 
cal power  rests  upon  the  sword,  is  maintained  by  the  sword,  and  that 
men  alone  are  capable  of  wielding  that  sword.  Is  this  true,  or  is  it  not? 
Can  you  point  to  a  single  instance  in  the  history  of  any  sovereignty  that 
has  ever  existed  by  virtue  of  any  other  power  but  the  sword?  Can  you 
point  to  any  power,  any  political  sovereignty,  that  ever  existed  save  and 
alone  by  the  sword?  Perhaps  our  fathers  thought  that  they  had  estab- 
lished a  government  sustained  by  the  consent  of  the  governed,  resting 
upon  the  consent  of  the  governed,  that  it  might  exist  in  that  form.  Did 
they  believe  so?  Certainly  not.  They  made  preparations  to  defend  it 
with  the  sword,  and  they  have  defended  it  with  the  sword,  and  if  it  had 
not  been  defended  by  the  sword  would  it  have  existed  to-day?  Who 
will  say  that  it  would  have  existed  to-day?  Where  would  be  that  power 
that  you  represent  at  the  ballot-box  to-day  but  for  that  sword  that  has 
maintained  it  from  the  time  of  the  Revolution  down  to  the  present  day? 
Do  we  believe  we  can  maintain  it  in  the  future  by  any  other  means  than 
the  same  means  that  has  sustained  political  power  to  the  present  day? 

Mr.  McFABLAND.  I  would  like  to  ask  the  gentleman  if  he  holds 
that  the  right  to  vote  depends  upon  skill  in  wielding  the  sword?  If 
that  be  so,  1  know  a  little  actress  who  can  run  the  gentleman  through 
the  ribs  in  two  minutes. 

Me.  CAPLES.  The  right  to  vote,  the  power  of  sovereignty,  does  rest 
right  squarely  upon  the  basis  of  the  ability  of  men  to  wield  the  sword. 
It  is  true  we  cannot  make  distinctions,  and  say  because  one  man  is 
physically  weak  and  another  is  physically  strong,  that  therefore  the 
strong  man  shall  vote  twice  and  the  weaker  one  vote  once.  Neither 
would  it  be  just  to  say,  taking  manhood  suffrage  as  a  Irasis,  that  a  man 
physically  disabled,  or  an  old  man,  should  be  disqualified.  He  may 
have  been  disabled  in  various  ways,  but  at  some  time  or  other  he  owed 
a  duty  to  the  Government  to  sustain  it  with  sword.  But  the  gentleman 
would  say  some  men  never  were,  perhaps,  capable.  But,  sir,  we  cannot 
make  exceptions ;  and  I  remind  the  gentleman  that  no  human  system 
that  ever  was  devised  was  perfect,  or  could  do  exact  justice ;  and  I  think 
I  have  heard  the  gentleman  use  that  very  remark  himself.  Whether  I 
have  or  not,  I  heard  it  from  others,  and  it  is  eminently  true.  It  is 
utterly  impossible  to  do  exact  and  mathematical  justice  in  all  cases.  It 
is  beyond  the  skill  and  ingenuity  of  man  to  do  it ;  and  it  has  been  wisely 
said  that  imperfection  adheres  to  every  work  of  man.  But  the  rule,  I 
say,  is  a  good  one.  I  say,  that  the  philosophy  of  manhood  suffrage  is 
baised  upon  solid  grounds;  because  what  would  hold  wealth  up;  what 
would  hold  sovereignty  up;  what  would  hold  political  rights,  the  Con- 
stitution, and  the  Government  itself  up,  without  the  sword  to  maintain 


and  defend  them  ?  It  would  not  exist  five  years,  one  vear,  one  month. 
Ail  human  experience  proves  that  all  political  power  is  the  creature  of 
physical  foree. 

ifow,  Mr.  Chairman,  in  conclusion,  I  desire  to  say,  in  regard  to  the 
report  of  the  committee,  that  it  is  in  the  worst  possible  form  in  which 
the  question  could  have  been  presented.  Whjf,  sir,  it  would  be  better,  if 
we  were  going  to  commit  this  folly,  to  put  it  in  the  Constitution,  and 
not  leave  it  (or  the  Legislature.  It  would  attract  a  corrupting  and 
demoralizing  lobby  in  perpetuity,  through  all  time.  Such  would  inevi" 
tably  be  the  result,  because  we  all  know  that  our  people  are  too  sober 
yet  to  commit  this  great  folly.  But  in  the  course  of  time,  no  telling. 
As  this  authority  says,  it  is  a  disease  that  is  spreading,  and  we  do  not 
know  but  what  in  time  we  may  reach  that  stage  and  state  of  folly.  But 
until  that  time,  we  should  have  a  corrupting,  degrading,  demoralizing 
lobby,  forever  besieging  our  Legislature  about  this  supposed  right. 

Now,  in  regard  to  this  great  central  idea.  Would  it  degrade  and  cor- 
rupt women  to  be  made  men — to  be  invested  with  this  right?  Let  us, 
for  a  moment,  consider  the  matter  deliberately.  Let  us  bring  it  home. 
Let  every  raanriake  it  to  his  own  door  and  see  what  it  looks  like;  bring 
it  up  to  his  own  eye,  so  that  he  can  see  it.  Imagine,  my  friend,  this 
state  of  things.  Your  wife,  a  candidate  for  the  Legislature,  stumjiing 
the  county;  your  daughter  locked  up  in  the  jury  box  all  night;  you, 
with  the  newspaper,  reading  the  account  of  the  canvass  in  which  your 
wife  was  engaged  aj^ainst  John  Doe ;  and  John  Doc,  not  being  a  very 
gallant  man,  and  a  little  given  to  scandal,  begins,  first,  to  assert  that  she 
is  not  exactly  like  Caesar's  wife.  Next  time  be  pronounces,  boldly,  that 
she  is  no  better  than  she  should  be.  You,  at  home,  rocking  the  cradle 
with  one  hand  and  holding  the  newspaper  with  the  other,  and  reading 
this  scandal  that  is  being  circulated  in  the  newspapers  in  regard  to  your 
wife.  Do  you  like  the  picture?  [Laughter.]  Wouldn't  you  wish  your- 
self in  the  bottom  of  perdition?  Wouldn't  you  wish  you  never  had  a 
wife — never  had  a  female  child? 

Mr.  barton.     Serves  you  right. 

Mb.  CAPLf£.  Serve  me  right?  I  should  not  have  allowed  my 
daughter  to  go,  or  my  wife?  As  I  before  remarked,  Mr.  Chairman,  the 
ballot  carries  with  it'thecorrelativeobligationsof  citizenship,  and  that  is 
what  they  claim.  It  is  what  is  claimed  in  every  Convention,  and  in 
every  platform  that  is  put  out;  equality  of  rigiits,  of  obligations,  priv- 
ileges, and  immunities;  and  they  certainly  cannot  dodge  it.  But  let  us 
look  a  little  further  and  see  what  the  result  may  be.  Your  wife  is 
elected  to  the  Legislature  and  your  daughter  is  elected  Constable,  and 
you  are  at  home  taking  care  of  the  babies.  [Laughter.]  Your  wife  is 
having  a  good  time  sitting  here  amonp  the  members,  and  if  you  are 
lonesome  you  coine  up  here  to  see  what  is  going  on.  You  see  a  bevy  of 
gallant  gentlemen  around  your  wife  paying  great  attentions  to  her.  It 
may  be  that  yon  will  think  this  all  right,  and  it  may  not.  [Laughter.] 
I  will  leave  that  for  gentlemen  to  ima;^ine  for  themselves.  But  the 
point  is  here,  that  it  is  impossible,  that  it  is  not  in  the  nature  of  things, 
that  women  could  or  would  avoid  the  wreck.  Now,  gentlemen  who  are 
disposed  to  be  gallant  and  make  nice  speeches  in  defense  of  ladies,  cover 
up  the  truth  with  something  that  will  sound  nice.  They  are  too  true. 
Their  virtue  is  of  inestimable  value.  They  are  behind  impregnable 
ramparts,  and  we  are  easy  on  the  subject  It  was  once  said  that  those 
men  who  were  so  liberal  in  their  religious  views,  were  so  simply  because 
they  had  no  religion;  and  I  think  that  gentlemen  who  have  not  got  any 
wives,  any  sisters,  any  daughters,  any  mothers,  or  any  intimate  relatives, 
may  feel  exactly  this  way.  But  I  put  it  to  my  friends,  and  I  put  it  to 
every  gentleman  on  this  floor,  to  bring  it  home  to  himself  and  sec 
whether  he  is  willing  to  trust  to  that  kind  of  sophistry  and  flattery  con- 
veyed in  the  declaration  that  women  are  too  incorruptible,  and  that 
they  are  not  to  be  corrupted.  Why,  what  are  the  facts,  gentlemen?  Is 
there  no  such  thing  as  fallen  women?  With  all  the  safeguards  that 
society  has  placed  around  them ;  with  all  the  care,  and  with  an  entire 
removal  from  the  degrading  effects  of  politics,  are  there  no  fallen 
women  ?    I  would  to  God  there  were  not. 

Mk.  BLACKMER.  Do  you  propose  to  prohibit  a  fallen  woman  from 
voting  and  allow  male  criminals  to  vote? 

Mr.  CAPLES.  That  reminds  me  of  an  anecdote,  but  I  am  not  at 
liberty  to  tell  it  now.  I  could  tell  the  gentleman  privately  an  anecdote 
that  would  illustrate  it  far  better  than  anything  I  could  say  here.  It  is 
true  we  have  our  Troy  Dyes.  We  have  criminals  of  every  grade,  and 
we  cannot  prohibit  them  from  the  exercise  of  the  right  of  suffrage  until 
wekhave  convicted  them.  Then  we  do  propose  to  talce  awav  from  them 
the  ballot.  But  I  will  remind  the  gentleman  that  it  is  a  legal  maxim 
that  every  man  is  innocent  until  he  is  proved  guilty.  When  be  is 
proved  guilty  we  take  it  from  him,  and  I  say  never  give  it  to  him  again — 
never  I 

No,  Mr.  Chairman,  the  truth,  and  every  man  must  and  will  realize  it 
if  he  will  bring  it  home  to  himself,  is,  that  good,  high,  holy,  and  pure 
as  our  women  are — and  there  is  no  man  living  upon  the  earth  who  has 
a  more  reverential  respect  for  them  than  I  have — I  had  a  mother,  I  have 
a  wife,  and  daughters,  more  than  the  other  gentleman,  I  have  no  doubt — 
perhaps  I  haveljeen  more  blewed  in  that  respect  than  others  have,  and 
I  can  bring  it  home  to  myself — I  own,  as  a  matter  of  fact,  that  I  have 
been  infinitely  more  careful  about  the  purity  of  my  wife  and  daughters 
than  I  ever  thought  it  necessary  to  be  for  myself  and  my  sons.  Is  not 
this  the  experience  of  every  man?  Show  me  that  man  who  has  not 
more  care  and  regard  for  his  wife  and  his  daughters  than  he  has  for 
himself  and  his  sons.  I  hope  he  is  not  on  this  floor,  Mr.  Chairman.  I 
cannot  ognceive  of  any  heresy  that  the  human  mind  ever  conceived  of 
so  dangerous,  so  utterly  repugnant  to  every  sense  of  refinement,  feeling, 
and  honor,  as  this  last  and  latest  heresy.  Why,  what  would  be  the 
result?  We  all  know  that  there  are  causes  that  while  they  do  not  dis- 
turb the  purity  of  the  great  class  of  our  women  yet  do  drag  others  down 
into  the  mire  of  infamy.  Shall  we  by  deliberate  policy  increase  the 
dangers?    Why,  gentlemen,  if  time  permitted  to  read  a  discussion  here 
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br  Mr.  Cook,  a  member  of  the  Ohio  Convention,  in  which  he  was  the 
champion  of  this  lunacy,  and  be  drew  a  moet  brilliant  picture  of  the 
purity  and  excellence  of  women,  and  finally  declared:  "Cannot  you 
trust  her — she  who  alone  can  say  whether  your  heir  shall  be  your  own  ?" 
Opening  right  at  your  feet  a  yawning  chasm,  deep,  dark,  impenetrable, 
into  which  man  may  be  precipitated. 

Mr.  BARRY.  Mr.  Chairman :  Considering  the  fact  that  the  gentle- 
man from  Sacramento  has  occupied  so  much  time  upon  this  question, 
and  as  I  am  satisfied  that  we  cannot  get  to  a  vote  this  evening,  I  move 
tiftt  the  committee  do  now  rise,  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  pre^iled. 

IN  CONVENTION. 

Mr.  Tinnin  in  the  chair. 

The  chair.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Bight  of  Sufirage,  have  made  progress,  and 
ask  leave  to  sit  again. 

Mr.  STEDMAN.  Mr.  President:  I  move  that  the  Convention  take  a 
recess  until  seven  T.  u. 

ADJOORNXINT. 

Mk.  IIUESTIS.  Mr.  President:  I  move  that  the  Convention  do  now 
adjourn. 

The  motion  prevailed. 

And  at  five  o'clock  and  three  minutes  p.  m.  the  Convention  stood 
adjourned  until  to-morrow,  at  nine  o'clock  and  thirty  minutes  A.  K. 


ONE    HUNDRED   AND    NINTH    DAY. 

Sacbamxnto,  Tuesday,  January  14th,  1879, 
The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Ayeis, 

Barry, 

Barton, 

Beerstacher, 

Belcher, 

Bell, 

Biggs, 

Blackmer, 


PRISIKT. 

Harrison, 

Harvey, 

Herri  ugton, 

Hilborn, 

Hitchcock, 

Holmes, 


Reynolds, 

Rhodes, 

Ringgold, 

Rolie, 

Schomp, 

Shafter, 


Boucher, 

Brown, 

Burt, 

Campbell, 

Capias, 

Charles, 

Condon, 

Cowden, 

Croueh, 

Davis, 

Dowling, 

Doyle, 


Howard,  of  Los  Angeles,  BhurtlefiT, 

Huestis,  Bmith,  of  Santa  Clara, 

Hughey,  Smith,  of  4tb  District, 

Hunter,  Smith,  of  San  Francisco, 

Jones,  Soule,    i 

Joyce,  Stedman, 

Kelley,  Steele, 

Kenny,  Stevenson, 

Keyes,  Stuart, 

Kleine,  Sweasey, 

Lampson,  Swenson, 

Larkm,  Swing, 

Larue,  Thompson, 

Lavigne,  Tinnin, 

Lindow,  TuUy, 

Mansfield,  _         Turner, 


Dudley,  of  Solano,  Martin,  of  Santa  Cras,  Tuttle, 

Dunlap,  McCallum,  Vacquerel, 

Edgerton,  McComaa,  Van  Dyke, 

Kstee,  MeConnell,  Van  Voorhies, 

£^tey,  McFarland,  Walker,  of  Tuolumne, 

Evey,  McNutt,  Waters, 

Farrell,  Miller,  Weller, 

Fawcett,  Moffat,  Welling 

Filcher,  Moreland,  West, 

Freud,  Morse,  Wickes, 

Garvey,  Nason,  White, 

Glascock,  Neunaber,  Winans, 

Gorman,  Ohleyer,  Wyatt, 

Grace,  Pulliam,  Mr.  President. 

Hale,  Reed, 

ABSRHT. 

Barbour,  Hall.  O'Donnell, 

Barnes,  Heiskell,  O'SuUivan, 

Beny,  Herold,  Overton, 

Casserly,  Howard,  of  Mariposa,  Porter, 

Chapman,  Inman,  Prouty, 

Cross,  Johnson,  Reddy, 

Dean,  Laine,  Sehell, 

Dudley.of  San  Joaquin,  Lewis,  Shoemaker, 

Eagon,  Martin,  of  Alameda,  Terry, 

Finney,  McCoy,  Townsend, 

Freeman,  Mills,  Walker,  of  Marin, 

Graves,  Murphy,  Webster, 

Gregg,  Nelson,  Wilson,  of  Tehama, 

Hager,  Noel,  Wilson,  of  1st  District. 

LCATE  or  AB8RKCX. 

Leave  of  absence  for  one  week  was  crantod  Mr.  Finney. 
Leave  of  absence  for  the  balance  oi  the  week  was  granted  Mr.  Wil- 
son, of  First  District. 
Indefinite  leave  of  absence  was  granted  Messrs.  McCoy  and  Eagon. 


TBI  JOORKAL. 

Mr.  BEERSTECHER.    Mr.  President:  I  move  that  the  reading  of 
the  Journal  be  dispensed  with,  and  the  same  approved. 
So  ordered. 

AXRNDHRXT  TO  RCLR8. 

Mr.  WYATT.    Mr.  President:  I  send  up  a  notice. 

Thb  SECRETARY  read : 

"  I  hereby  ^ive  notice  that,  on  to-morrow,  I  shall  move  to  amend  Role 
Two,  so  that  it  shall  read  as  follows : 

"  "The  Convention  shall  take  a  recess  each  day  from  half-after  twelve 
o'clock  H.  to  two  o'clock  r.  H.,  and  on  Tuesdays,  Wednesdays,  and  Fri- 
days, ftx>m  five  o'clock  r.  m.  to  seven  o'clock  p.  u." 

ABSIXTKtS. 

Mr.  WELLIN.  Mr.  President:  On  Saturday  there  was  a  resolution 
presented  and  temporarily  laid  on  the  table,  at  the  request  of  Mr.  Wil- 
son, so  as  not  to  interfere  with  the  consideration  of  the  report  of  the 
Committee  on  Judiciary.  I  now  move  that  the  resolution  be  taken  from 
the  table. 

The  motion  prevailed. 

Tbr  SECRETARY  read : 

Racired,  That  tho  Secretary  of  this  ConTention  be  and  he  la  herBbjr  Initincted  to 
report  a  list  od  each  Friday  of  all  delegates  who  are  or  may  be  afaMot  more  than 
three  dayi,  and  that  tbe  per  diem  of  euch  absentees  shall  not  be  allowed. 

RuUvta,  That  the  8eiveant-at-Anna  be  and  he  is  hereby  initructed  to  report  to 
this  Bonse  tbe  absence  or  any  attach*  each  day,  and  that  for  three  days'  absence 
sach  atlacht's  place  shall  be  decUnd  vacant,  ftickncan  excepted. 

Mr.  CAPLES.  I  would  like  to  inquire  of  the  gentleman  what  per 
diem  he  refers  toT  I  am  not  aware  of  the  existence  of  any  per  diem. 
It  seems  to  me  that  this  is  fishini;  for  something  that  has  no  existence. 

Mr.  GRACBl.    I  move  that  this  matter  be  indefinitely  postponed. 

Mr.  WELLIN.  Mr.  President:  I  know  that  some  gentlemen  are 
always  ready  to  make  a  motion  to  cut  off  debate,  but  1  believe  this 
motion  is  debatable.  I  was  under  the  impression  for  the  moment  that 
it  was  not.  I  presume  there  is  nothing  in  these  resolutions  that  require 
much  talk.  Wo  have,  from  day  to  day,  a  larce  number  of  absentees, 
and  I  believe  that  we  should  stop  issuing  certificates  to  them.  I  used 
the  word  per  diem  in  the  resolutions.  You  are  issuing  certificates  which 
may  some  time  be  worth  money.  We  do  not  know  whether  they  will 
or  not.  But  if  they  are  the  State  should  not  be  called  upon  to  pay  two 
or  three  weeks  per  diem  to  men  who  are  not  here.  I  believe  that  those 
who  stay  away  should  not  be  paid.  I  understand  also  that  some  of  the 
attaches  desire  to  leave  this  Convention.     Now,  perhaps  they  have  a 

rerfect  right  to  leave,  but  they  have  no  right  to  receive  pay  if  they  do. 
f  they  desire  to  go  and  abandon  their  posts,  why,  let  them  go.  We 
can  succeed  in  getting  along  without  them.  But  I  think  it  is  only  fair 
to  the  people  of  the  State  that  we  show  some  regard  for  the  proper 
expenditure  of  their  money. 

Mr.  GRACE.  Mr.  President :  I  do  not  wish  to  speak  on  this  resolu- 
tion, and  I  do  not  intend  to ;  but  the  gentleman  insinuated  that  I  wished 
to  cut  off  debate.  He,  nor  no  other  gentleman  has  ever  heard  me  say 
that  I  was  in  favor  of  moving  the  previous  question.  I  have  always 
been  in  favor  of  investigating  evei7  subject  that  comes  up  here.  I 
bold  that  this  is  a  deliberative  body.  I  have  said  that  I  believe  the  pre- 
vious question  being  moved  in  Committee  of  the  Whole  was  a  disgrace 
to  this  Convention  and  to  our  civilization.  I  say  that  it  should  not  be 
done  in  Committee  of  the  Whole.  I  throw  that  back  to  the  gentleman. 
He  is  mistaken.  The  reason  I  made  the  motion  to  indefinitely  postpone 
tbe  resolution,  was  that  I  believe  it  to  be  a  buncombe  resolution.  I  do 
not  know  that  we  are  getting  anv  per  diem.  I  do  not  see  why  we  should 
absolutely  fool  away  the  time  o(  this  Convention  with  such  resolutions. 

Tbk  PRESIDENT.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Francisco,  Mr.  Grace,  to  indefinitely  postpone  the  resolutions. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  51  ayes  to  34  noes. 

AMENDlfRHT  TO   ECLIS. 

Ma.  McFARLAND.  Mr.  President :  I  move  to  take  up  the  amend- 
ment to  Rules  Fifty-five  and  Fifty -eight,  of  which  I  gave  notice. 

Thi  SECRETARY  read: 

"  I  hereby  give  notice  that  I  will  move  toamend  Standing  Rule  Num- 
ber Fifty-five,  so  that  it  shall  read  as  follows : 

"  '  PIPTT-PIVR— COMMITTBB  OF  THE  WHOLt. 

'"In  forming  a  Committee  of  tbe  Whole  Convention,  the  President 
may  preside  or  appoint  a  member  to  preside.  When  propositions  or  res- 
olutions relating  to  the  Constitution  shall  be  committed  to  a  Committee 
of  the  Whole  Convention,  they  shall  be  read  in  Committee  of  the  Whole 
by  sections.  All  amendments  shall  be  noted  and  reported  to  the  Con- 
vention by  the  Chairman.  After  report,  the  proposition  or  resolution 
shall  again  be  subject  to  amendment  before  the  final  question  is  taken  : 
but  any  report,  proposition,  or  resolution  may  be  considered  in  Conven- 
tion without  having  been  committed  or  refeired  to  the  Committee  of  the 
Whole.' 
"  I  also  move  to  repeal  Standing  Rule  Number  Fifty-eight." 
Mr.  McFARLAND.  Mr.  President:  The  amendment  I  propose  to 
Rule  Fifty-five  does  not  change  the  rule  at  all,  except  that  propositions 
may  be  considered  without  being  referred  to  the  Committee  of  the  Whole. 
It  seems  to  me  that  there  are  a  great  many  reports  here  on  which  it 
would  be  better,  after  a  limited  consideration  in  Committee  of  the  Whole, 
to  dispose  of  in  Convention.  The  majoritv  of  the  Convention  will 
always  have  it  in  their  power  to  remain  in  Committee  of  the  Whole  as 
long  as  they  please.  A  majority  of  the  Convention,  after  discussing  a 
matter  to  some  considerable  length  in  Committee  of  the  Whole,  might 
be  in  favor  of  reporting  it  back  and  finishing  the  action  in  the  Conven- 
tion, where  the  action  will  be  final.  I  think  it  will  add  very  much  to 
the  expedition  with  which  business  can  be  transacted,  leaving,  of  course, 
the  matter  always  in  the  power  of  the  Convention  to  remain  in  Commit- 
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lee  of  the  Whole  as  long  as  they  please.  I  more,  therefore,  that  the 
amendment  to  Rule  Fitlv-five  be  adopted.  Rule  Fifly-eight  provides 
that  allpropositions  shall  be  considered  in  Committee  of  the  Whole. 

Me.  BEERSTECHER.  Mr.  President:  I  hope  the  motion  of  the  gen- 
tleman from  Sacramento,  Judge  McFarland,  will  not  prevail.  The  gen- 
tleman says  that  if  his  motion  prevails  we  will  get  along  faster.  There 
is  such  a  thing  as  malting  haste  too  fast.  We  know  that  in  a  number  of 
instances  matters  have  been  passed  upon  in  Committee  of  the  Whole  that 
have  subsequently  been  changed.  We  know,  further,  that  matters  have 
been  passed  upon  in  Committee  of  the  Whole,  that  now  stand  as  the 
sense  of  this  committee,  that,  when  we  come  into  Convention,  will  be 
changed ;  that  our  opinions  have  been  materially  modified.  There  is  no 
reason  why  we  should  go  out  of  Committee  of  the  Whole  into  Conven- 
tion, and  immediately  vote  there,  under  the  impulse  of  the  moment, 
what  we  have  determined  upon  in  Committee  or  the  Whole.  Just  as 
soon  as  there  is  no  further  new  business  to  be  done,  then  we  go  into  the 
Convention  and  vote  upon  these  matters  finally. 

Mr.  MoFARLAND.  It  does  not  follow  at  all  that  we  have  to  vote 
immediately.  I  do  not  propose  that  we  vote  upon  it  in  Convention 
immediately  after  going  out  of  Committee  of  the  Whole. 

Mr.  BEERSTECHER.  I  look  upon  the  matter  as  dangerou»~a8 
extremely  dangerous — not  only  in  its  effect,  but  in  precedent.  We  are 
departing  from  an  established  usage.  Every  day  some  one  makes  a 
motion  to  amend,  or  change,  or  alter  some  of  our  standing  rules,  and  we 
will  keep  doing  this  until  we  get  into  deep  water,  where  it  will  be  hard 
and  difficult  to  extricate  ourselves.  The  object  of  this  motion  is  that 
matters  can  be  brought  up  in  Convention  which  have  not  been  discussed 
in  Committee  of  the  Whole,  and,  under  the  impulse  of  the  moment, 
matters  may  be  rushed  through.  We  might  have  hasty  legislation  that 
we  might  repent.  I  do  not  think  we  have  any  right  to  prejudice  our 
action  m  this  way.  I  hope  that  the  standing  rules  will  be  adhered  to, 
and  that  the  motion  will  be  voted  down. 

Mb.  HOWARD.  Mr.  President:  From  this  proposed  amendment  I 
see  nothing  but  confusion,  and  I  move  that  it  be  laid  on  the  table. 

The  motion  prevailed. 

RiOHT  or  surrRAOK. 

Mr.  STEELE.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  Right  of 
Suffrage. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  chairman.  Section  one  and  the  pending  amendments  are 
before  the  committee.  • 

SFKICH  or  MR.  8TKILI. 

Mr.  STEELE.  Mr.  Chairman  and  gentlemen  of  the  committee : 
Yesterday  when  I  attempted  to  speak  upon  this  question  I  was  suddenly 
taken  sick,  and  not  able  to  finish  my  speech.  1  beg  the  indulgence  of 
the  committee  while  I  make  a  few  remarks,  and  if  there  is  no  objection 
I  will  proceed. 

Mr.  Chairman  and  gentletfien  of  the  committee:  I  am  sorry  to  see  the 
disposition  manifested  on  the  part  of  some  of  this  committee  to  choke 
this  question  down.  The  question  under  consideration  is  one  of  the 
most  important  that  has  Ixxsn  before  the  Convention  or  this  committee 
for  discussion — for  it  involves  human  rights — the  political  rights  and 
privileges  of  one  half  of  the  citizens  of  this  commonwealth.  I  am,  sir, 
m  favor  of  this  amendment  to  strike  the  word  "male"  from  this  section, 
because  I  believe  it  is  right  and  just,  and  as  it  should  be.  If  I  succeed 
in  making  the  reasons  for  this  belief  which  is  within  me  as  plain  and 
conclusive  to  the  majority  of  this  committee  as  they  are  to  my  own 
mind,  this  amendment  will  prevail,  and  this  word  "male"  will  he  stricken 
from  this  section.  Why,  sir,  this  word  "  male,"  as  used  in  this  section, 
it  seems  to  me,  has  a  double  signification — indicative,  not  only  of  one  of 
the  sexes,  but  also  of  that  ^rb  of  ignorance  and  prejudice  with  which 
man  has  clad  himself  as  with  a  coat  of  mail,  thereby  rendering  his  rea- 
son and  his  consciousness  impervious  to  the  shafU  of  argument  and 
logical  reasoning  which  woman  and  the  advocates  of  her  equal  political 
rights  and  privileges  have  been  hurling  against  it,  as  against  a  wall 
of  adamant,  for  the  past  quarter  of  a  century.  In  the  first  place, 
sir,  one  half  of  the  people,  and  by  common  consent  the  better  half, 
who  constitute  apd  compose  the  citizens  of  this  commonwealth,  are 
not  males,  but  females;  not  men,  but  women,  who  with  the  males 
are  equally  interested  in  the  peace  and  prosperity  of  the  country,  in  the 
happiness  and  well-being  of  the  people,  in  the  justice  and  righteous- 
ness of  the  laws  by  which  the  country  is  governed,  in  the  economy 
and  purity  of  the  administration  of  the  government,  in  the  perpetuity 
of  the  liberty  and  free  institutions  of  the  country.  But  woman  has  no 
voice  in  making  the  laws  by  which  she  is  governed,  or  in  choosing  the 
officers  by  whom  the  laws  are  executed.  Hers  is  the  right  of  the  slave 
to  obey ;  his,  the  self-asserted  right  to  oammand ;  hers  the  right  to  pay 
taxes — if  she  is  so  fortunate  as  to  have  any  property — without  represen- 
tation, to  be  tried  as  a  criminal,  and  punished  as  a  felon,  by  laws 
which  she  has  no  part  nor  lot  in  forming.  And  yet,  sir,  she  is  one 
half  of  the  human  family,  of  the  genus  homo,  possessed  of  a  marked 
and  distinct  individuality,  an  ego,  a  self-hood.  She  is  the  half  without 
which  the  other  half  who  claim  the  right  to  be  the  governing  half  could 
not  exist.  Each  are  dependent  and  interdependent  the  one  upon  the 
other,  the  two  constituting  and  forming  one  perfect  sphere,  one  entire 
whole ;  corresponding  to  the  positive  and  negative  forces  which  per- 
meate and  pervade,  animate,  and  dominate  the  entire  domain  of  force  and 
matter.  Yes,  sir,  the  female  is  necessary  to  the  existence  and  well-being 
of  the  male — from  the  very  nature  of  things  the  one  could  not  exist 
without  the  other.  They  are  both  the  equally  beloved,  and  equally, 
though  differently,  endowed  children  of  the  great  loving  father  and 
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mother.  I  do  not  believe,  sir,  (iat  the  overruling  powers  of  this  uni- 
verse are  an  infinite  male,  or  man,  and  a  bachelor  at  that,  on  the  one 
hand,  and  an  infinite  devil  on  the  other;  the  latter,  whether  man  or 
beast,  tradition  has  failed  definitely  to  reveal.  In  part,  at  least,  to  the 
influence  of  this  man-made  theological  dogma  of  the  past  ages,  and 
upon  which  human  laws  and  governments,  in  a  measure,  are  based, 
may  be  attributed  the  al^ect,  subjugated,  and  helpless  condition  of 
women  in  the  past  ages  of  the  world.  Said  a  Paul,  and  in  so  saying, 
he  only  gave  utterance  to  the  learning  and  sentiment  of  the  age  in 
which  he  lived :  "  If  a  woman  would  know  anything  let  her  ask  her 
husband,  a  man,  for  it  was  a  shame  for  a  woman  to  speak  in  public," 
and  he  might  have  added  with  equal  truth,  it  was  a  shame  for  her  to 
appear  in  public. 

Happiljr,  the  world,  or  the  more  enlightened  portion  of  it,  has  out- 
grown this  pernicious  doctrine,  and  woman  is  taking  part  in  public  affairs 
to-day  OS  never  before.  But  there  are  still  lingering,  tangible  traces  of 
man's  belief  in  woman's  inability  to  govern  herself,  or  assist  in  the  gov- 
ernment of  the  State;  lingering  traces  of  the  barbarism  of  the  past  ages, 
which  still  cling,  with  the  tenacity  of  a  death-grip,  to  our  law  and  theol- 
ogy, which  can  only  be  obliterated  from  our  statute  books  and  our  creeds 
by  extending  to  woman,  equally  with  man,  the  use  of  the  elective  fran- 
chise. And  why  not?  History  answers  back  from  the  depths  of  bar- 
barous ages:  Why?  I  believe,  sir,  that  the  overruling  powers  of  this 
universe  are  a  great,  loving  father  and  mother,  who  have  equally 
endowed  their  earth-children,  male  and  female,  with  attributes  of 
divinity,  based  upon  principles  of  eternal,  indestructible,  and  reciprocal 
justice.  This  idea  is  in  consonance  with  an  humanitarian  age,  and  the 
spirit  of  an  enlightened  progress — an  idea  which  is  entertained  and  pro- 
mulgated by  many  of  the  test  speakers  and  writers  and  most  profound 
thinkers  of  the  age.  But  man  isambitious,aggre6sive,andseir-asserting. 
He  would  compass  heaven  and  earth  for  the  means  to  gratify  his  am- 
bition; would  clutch  it  all  in  his  grasp,  and  appropriate  it  to  his  own 
selfish  purpose  and  aggrandizement.  He  would  wade  through  seas  of 
blood  and  oceans  of  human  tears  to  place  himself  on  the  throne  of  em- 
pire, and  sway  the  scepter  of  arbitrary  rule  over  a  subj  ugated  and  enslaved 
people,  woman  included.  Man's  inhumanity  to  man,  and  woman,  too, 
has  caused  countless  millions  to  mourn.  But  woman,  full  of  the  spirit 
of  human  love  and  sympathy,  follows  in  the  path  of  man;  she  visits  the 
sick  and  wounded  on  the  field  of  battle  and  in  the  hospital ;  she  binds 
up  the  wounds  of  the  wounded,  conveys  the  cooling,  healing,  draught  to 
his  fevered  lips,  attends  him  by  day,  watches  over  his  couch  by  ni^ht, 
with  the  tender  care  of  a  sister  or  mother;  if  he  recovers,  she  rejoices 
with  him  and  tends  him  on  his  pathway  of  labor  and  duty;  if  he  dies, 
like  an.  angel  of  light  and  mercy  she  inspires  his  last  moments  with 
hopes  of  a  better  life  beyond  the  grave;  closes  bis  eyes  in  death;  catches 
the  last  feeble  accents  from  his  faltering  lips,  and  conveys  the  tender 
message  to  the  dear  ones  at  home.  Yes,  »he  binds  up  the  wounds  he 
inflicts,  assuages  the  ^ief,  and  dries  the  tears  he  causes  to  flow.  With 
an  unselfish,  unwearied,  and  undying  love  and  devotion,  she  consecrates 
herself  to  man  and  their  mutual  offspring.  The  domain  of  man  seems 
to  be  that  of  intellectual  force  and  pnysioal  power,  tier's  the  realm  of 
human  love  and  sympathy,  of  social  refinement,  intellectual  and  moral 
purification  and  elevation.  Without  her  this  world  would  be  either  on 
aching  void  or  a  Pandemonium — a  Sell.  But  wilk  her,  if  man  will  only 
allow  her  to  aid  and  assist  him  to  the  full  extent  of  her  ability  and 
power,  it  may,  and  ought  to  become,  a  Para<lise — the  seat  of  art  and 
teaming  and  social  refinement;  nay,  of  the  summation,  the  consumma- 
tion of  all  the  virtues — human  iympaihy  and  love  of  kind. 

With  Americans,  sir,  it  is  a  favorite  doctrine  that  GoT|^mment  derives 
its  just  power  from  the  consent  of  the  governed;  that  taxation  without 
representation  is  tyranny  and  oppression  too  grievous  ia  be  borne,  to 
right  which  an  appeal  to  arms  and  the  arbitrament  of  war  would  be 
justifiable  if  milder  means  will  not  prevail.  That  the  people  are  the 
source  and  fountain  of  all  political  power  in  the  State;  that  the  indi- 
vidual citizen  is  the  constituent  element  of  sovereignty ;  hence,  that  the 
right  to  vote — the  form  through  which  sovereignty  is  expressed  or  exer- 
cised under  our  government — is  an  inherent,  an  inborn  right,  which 
attaches  to  the  individuality,  the  personality  of  the  citizen  or  sovereign. 
Government  ma^  prescribe  rules  regulating  the  method  of  voting  or 
exercising  sovereignty;  but  it  cannot  justly  abolish  or  deny  the  exercise 
of  that  right  to  a  single  citizen,  except  as  a  punishment  for  crime,  nor 
then  even,  except  by  due  process  of  law.  For  if  Government  may 
deprive  a  citizen  of  the  right  to  vote  without  just  cause,  it  may  disfran- 
chise a  community  or  a  nation,  and  set  up  an  aristocracy  or  a  monarchy 
at  its  own  sweet  will,  which  would  be  subversive  of  the  very  funda- 
mental idea  of  sovereignty  in  the  people — a  doctrine  which  is  diamet- 
rically opposed  to  the  theory  upon  which  our  Government  is  based. 
Directly  opposed  to  the  idea  of  a  government  by  the  people  for  the 
people ;  an  assumption,  sir,  which,  if  followed  out  to  its  legitimate  results, 
would  land  us  in  the  arras  of  a  monarchical  government  and  the 
exploded  doctrine  of  the  divine  right  of  kings.  It  was  formerly  sup- 
posed that  the  person  of  the  king  was  the  embodiment  of  the  political 
power  of  the  State.  His  will  was  law,  and  his  edicts,  backed  bv  the 
entire  power  of  the  State,  required  and  exacted  unquestioning  obedience 
from  his  subjects. 

But  our  Government  is  based  upon  a  different  principle,  and  proceeds 
upon  a  different  theory.  With  us,  government  means  that  delegated 
power  which  the  people  have  set  up  as  a  matter  of  convenience  through 
which  to  exercise  a  portion  of  their  sovereign  power  for  the  better  protec- 
tion and  security  of  the  reserved  rights  of  all  the  citizens,  whether  high 
or  low;  noble  or  ignoble;  rich  or  poor;  male  or  female.  While  a 
monarchical  government  elevates,  ennobles,  and  enthrones  the  king  at 
the  expens^  of  the  rights  of  the  people,  our  Government  acknowledges 
the  citizen  as  the  sovereign,  and  by  the  proper  restraints  of  law,  by  the 
education  and  development  of  the  inherent  power  of  his  being,  strives 
to  prepare  him  for  the  proper  expression  of  his  duties  and  privileges  as 
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a  sovereign  or  citizen.  Now,  sir,  no  one  will  deny,  not  even  Dr.  Caples 
hiraaeir,  that  woman  is  a  citizen  of  this  commonwealth,  and  under  the 
Government  entitled  to  the  enjoyment  of  the  rights,  privileges,  and 
immunities  which  inure  to  the  citizen.  That  being  true  and  granted, 
how,  I  ask,  can  you  justly  deny  her  the  right  of  Butfrage?  But  it  is 
objected,  that  to  mingle  in  the  "dirty  pool  of  politics"  would  degrade 
woman  and  drag  her  down  from  her  high  estate.  If  politics  is  a  dirty 
pool,  who  madA  it  sof  Certainly  not  woman,  for  she  nas  had  nothing 
to  do  with  politics,  and  that  is  the  main  reason  why  they  are  dirty.  But 
if  politics  are  so  contaminating  and  corrupting  to  good  morals,  why  not 
save  good  memfrom  participating  therein  T  "  The  polls  is  not  a  decent 
place  for  woman."  Well,  no  place  is  decent  where  woman  does  not  go. 
When  you  take  your  wife  and  daughter  aboard  the  railroad  cars,  the 
cars  at  once  become  decent.  A  smoking  car  is  attached  to  the  train,  and 
a  place  provided  where  the  male  biped  can  smoke,  and  chew,  and  squirt 
tobacco  juice  on  the  door  and  over  tne  seats;  where  they  can  exhale  and 
inhale  the  combined  fumes  of  whisky  and  tobacco  to  their  hearts'  content. 
They  can  revel  therein  without  fear  of  molestation  from  woman. 

"But  refined  women  will  not  vote."  Many  refined  women  go  on 
missions  to  foreign  countries,  teach  the  freedmen  in  the  South,  visit  bar- 
i-ooms  to  secure  their  husbands  from  the  degrading  influences  and  asso- 
ciations of  strong  drink ;  go  to  the  Five  Points  in  New  York  on  errands 
of  mercy  and  reform ;  they  visit  the  hospitals  and  the  dis-secting  room. 
Hurely,  if  they  visit  all  these  places  with  impunity,  they  may  venture 
to  attend  the  polls  and  cast  a  ballot  for  the  person  whom  they  may  wish 
to  represent  them  in  the  Legislature  or  any  other  department  of  the 
Government,  "  The  best  w6incn  will  not  vote."  Then,  surely,  they 
are  not  the  best  women,  for,  when  the  time  comes,  the  consciences  of  the 
liest  women  will  not  allow  them  to  stay  away  from  the  polls.  What 
loyal  woman  would  not  gladly  have  voted  at  the  reelection  of  Abraham 
Lincoln?  "  Bad  women  will' vote."  So  will  and  do  bad  men  vote,  but 
bad  women  will  not  vote  openly  as  bad  women;  vice  in  women,  by 
instinct,  seeks  to  hide  itself  and  passes  under  another  name.  She  will 
imitate  virtue  when  voting,  rely  upon  it.  "  Women  will  vote  as  their 
husbands."  But  many  women  have  no  husbands,  nor  living  fathers. 
Is  it  not,  after  all,  that  woman  is  diflerent  from  man,  that  sne  denies 
his  right  to  vote  for  her  and  represent  her;  to  judge  her  in  Court,  and 
spend  her  tax  money  T  "  If  women  vote  it  will  divide  the  family." 
liut  such  is  not  the  experience  in  Wyoming,  where  women  have  been 
voting  for  the  last  ten  years.  Families  and  nations  have  quarreled  over 
religion  much  more  than  they  ever  did  over  politics.  If  a  woman  may 
be  allowed  to  choose  her  religion,  why  not  her  party  as  well.  "  Women 
don't  want  to  yote."  Some  of  the  most  intelligent  oPthem  say  they 
do,  asd  for  my  part,  I  had  rather  believe  them,  than  what  the  men  say, 
for  I  think  they  know  better  what  they  want  than  men  do.  Some  of 
the  members  object  to  this  amendment  extending  suffrage  to  women, 
because  it  would  load  down  the  Constitution,  an  objection  which  only 
goes  to  the  policy  and  not  to  the  right  and  justice  of  the  question.  How 
(io  they  know  it  would  load  the  Constitution.  Besides,  is  it  not  fair  to 
suppose  that  the  thousand  and  more  active  and  determined  men  and 
women  throughout  the  State,  who  favor  woman  suffrage,  would  over- 
come the  apathy  and  indifference  of  the  many  who  think  they  are 
opposed  to  it  without  any,  or  a  good,  or  suHBeieut  reason  therefor.  In 
which  event  it  would  become  an  element  of  strength  instead  of  weak- 
ness, in  the  new  Constitution.  These  objections  only  tend  to  show  the 
utter  futility  and  weakness  of  all  the  arguments  which  have  been  or  can 
lie  urged  against  woman  suffrage  by  the  other  side. 

Thr  CHAIRMAN.     The  gentleman's  time  has  expired. 

Mr.  biggs.     Mr.  Chairman :  I  desire  to  give  my  time  to  Mr.  Steele. 

Mr.  LAVIGNE.     I  object. 

Thi  CHAIRMAN.  There  is  an  objection;  the  gentleman  can  not 
proceed. 

Mb.  VACQUEBEL.    Mr.  Chairman 

Mr.  grace.  I  rise  to  a  point  of  order.  There  was  an  argument,  as 
I  understood 

Thr  chairman.  The  gentleman  from  San  Francisco,  Mr.  Vac- 
querel,  has  the  floor. 

SFIECB    or   MB.   VACOORBRI,. 

Mr.  VACQUEREL.  Mr.  Chairman:  I  will  not  sustain  this  amend- 
ment, on  the  grounds  of  humanity ;  that  word  cannot  be  used  in  this 
hall  where  the  whipping-post  has  been  established,  but  I  will  try  tu 
show  the  necessity  of  adopting  Mr.  Blackmer's  proposition.  I  will  start 
from  a  material  standpoint;  and,  sir,  if  I  raise  my  voice  in  this  ques- 
tion, it  is  because  the  Burlingame  treaty  and  the  Fifteenth  Amendment 
of  the  Constitution  of  the  United  States  order  it.  Section  five  of  the 
treaty  says  that  citizens  of  China  shall  enjoy  the  same  privileges  and 
immunities  as  citizens  of  the  most  favored  nations.  Now,  what  are  the 
privileges  granted?  One  is  the  privilege  of  naturalization,  and  from 
that  privilege  comes  all  the  rights  of  citizens.  Further,  article  six 
says  that  nothing  therein  contained  shall  be  held  to  confer  naturaliza- 
tion upon  citizens  of  China.  It  is  all  very  well,  but  if  nothing  in  that 
part  confers  naturalization,  is  there  any  word  that  prevents  the  confer- 
ring of  citizenship  whenever  Congress  shall  be  or  feel  so  disposed?  If 
ever  any  man,  in  the  year  eighteen  hundred  and  fifty-nine  or  eighteen 
hundred  and  sixty,  had  said,  not  down  South,  but  in  New  Tfork,  that 
negroes  would  vote  to-day,  and  that  they  would  become  citizens,  would 
not  that  man  have  been  treated  as  a  lunatic?  And  still,  negroes  vote 
to-day,  in  spite  of  all  the  laws  that  existed  against  them  in  those  times. 
If  we  search  further,  sir,  reading  page  three  hundred  and  eighty-two, 
section  two  thousand  one  hundred  and  sixty-nine  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended  in  eighteen  hundred  and  seventy- 
five,  under  the  title  of  "Naturalization,"  we  will  find  that  it  says: 

"The  provisions  of  this  title  shall  apply  to  aliens  beinf  free  white 
persons,  and  to  aliens  of  African  nativity,  and  to  persons  of  African 
descent." 


6f  course  Congress  has  not  permitted  Mongolian  naturalization  so  far, 
but  Messrs.  Chin  Lan  Pin,  Mint  Cook,  and  Bee  are  certainly  prepared. 
It  is  only  a  matter  of  time  when  Congress  will  see  that  we  have  passed 
laws  restrictive  upon  Chinese.  I  am  afraid  that,  with  a  stroke  of  tlio 
pen,  all  our  work  will  be  destroyed.  Now,  geutlemen,  I  hope  I  am 
mistaken,  but  I  am  afraid  I  shall  be  proven  right.  Does  this  section 
specify  that  it  shall  only  apply  to  the  races  mentioned?  No.  It 
applies  to  those,  but  it  does  not  say  that  it  cannot  apply  to  others,  and, 
therefore,  in  my  humble  knowledge,  I  fail  to  see,  in  any  of  the  recited 
articles,  any  law  that  prevents  Congress  from  admitting  Chinese  to  citi- 
zenship. Then,  supposing  "Mr.  John"  does  get  naturalized,  he  cer- 
tainly will  fall  under  the  Fifteenth  Amendment.  On  account  of  race  or 
color,  it  says.  Does  that  amendment  specify  what  race,  what  color? 
No.  To-day  it  only  applies  to  white  and  black ;  but,  sir,  I  have  learned 
in  my  youth  that  there  were  other  colors,  and  I  ask  you,  gentlemen. 
where  is  the  word  or  the  law  that  prevents  another  color  from  voting 
when  the  people  of  that  color  shall  nave  been  admitted  to  citizenship? 

Now,  Mr.  Chairman,  as  women  have  been  the  perdition  of  men  in 
olden  times  by  eating  an  apple,  I  will  readily  forgive  them  that  sin  if 
by  their  votes  they  can  save  men,  not  from  perdition,  but  from  starva- 
tion. Ijooking  in  the  report  published  by  the  special  committee  on 
Chinese  immigration,  and  taking  the  City  of  San  Francisco  as  an  illus- 
tration, the  Chinese  population  of  said  city  is  one  fourth— sav,  then, 
forty  or  fifty  thousand — of  which,  in  a  few  years,  at  least  the  half  would 
be  voters,  say  twenty-five  thousand.  Now  the  voting  population  of  San 
Francisco  is  about  thirty  thousand,  and  they  are  divided  in  three  parties, 
if  not  more.  Those  twenty-five  thousand  Chinese  would  always  be  mas- 
ters at  the  polls,  and  us,  where  will  our  strength  be?  But  if  you  allow 
ten  or  fifteen  thousand  women  to  vote,  will  they  not  overbalance  the 
Chinese  power  and  give  us  the  majority  ? 

Now,  sir,  it  has  been  said  that  only  low  class  women  would  vote.  I 
want  to  know  what  is  the  meaning  of  such  word.  Because  a  woman  is 
poor  is  she  low?  I  hope,  gentleman,  that  you  do  not  think  that  poverty 
IS  a  crime.  When  I  hold  for  the  right  of  suffrage  for  women,  I  hold  it 
for  all  women,  rich  or  poor,  in  whatever  class  of  society  they  belong.  I 
do  not  make  any  allusion  to  those  miserable  wretches  that  have  lost  their 
claims  to  the  name  of  woman.  I  hope  you  do  not  think  I  am  so  unciv- 
ilized as  to  compare  those  degraded  instruments  of  vice  to  our  mothers, 
or  sisters,  or  wives,  or  daughters.  When  I  say  women  I  do  not  s«y 
vampires. 

I  do  not  stand  here  to  praise  women — flattery  is  unknown  to  me.  I 
do  not  speak  through  any  influence  whatsoever.  Republics  and  empires 
have  been  saved  through  different  causes,  but  not  one  yet  has  had  the 
honor  of  having  been  saved  by  women.  Well,  let  California  have  the 
glory  of  having  been  saved  by  them.  Now,  sir,  I  take  more  interest  in 
the  vote  which  will  be  cast  on  this  question  than  any  other;  the  records 
of  this  vote  will  prove  if  really  those  who  pretend  they  are  opposed  to 
Chinese  are  in  earnest,  I  offer  you,  {;entlemen,  a  legal  and  constitutional 
way  to  prevent  the  Chinese  power  in  this  State.  Will  you  listen  to  it? 
If  the  Chinese  don't  go  yet,  let  us  apply  a  remedy  that  in  case  they 
could  vote  their  vote  would  be  of  no  power,  and  this  vote  will  show  if 
men  are  in  earnest  in  their  denunciations,  and  it  is  a  sound  political 
measure,  which  cannot  do  any  harm  and  may  prove  to  do  a  great  deal 
of  {;ood.  I  speak  as  a  man  that  feels  the  truth  of  his  assertions,  and, 
believing  that  I  am  voting  for  the  welfare  of  the  people,  I  will  sustain 
the  women  suffrage,  and  hope  the  amendment  will  be  adopted. 

SPRRCH   or  HB.  OBACR. 

Mr.  GRACE.  Mr.  Chairman  :  I  do  not  rise  particularly  for  the  pur- 
pose of  going  over  the  many  and  convincing  arguments  which  this  sub- 
ject of  female  suffrage  is  susceptible  of,  and  I  don't  hardly  see  where,  in 
this  day  and  generation,  any  necessity  for  such  arguments  can  exist. 

To  the  American  people  the  subject  is  no  new  one,  having  been  vig- 
orously agitated  and  discussed  for  the  past  twenty-five  years,  and  the 
old  and  stereotyped  objections  are  equally  familiar  to  us.  They  have 
been,  and  I  doubt  not  will  still  further  be  given  to  us  in  our  considera- 
tion of  the  question  here.  Gentlemen  will  tell  us  that  there  is  no  well 
developed  demand  from  that  part  of  our  people  whom  this  enfranchise- 
ment would  bring  into  a  share  with  us  in  the  performance  of  the  noblest 
office  of  citizenship;  that  they,  as  a  class,  are  making  no  effort  for  a 
share  in  the  political  management  of  our  country ;  that  they  would  not 
avail  themselves  to  any  considerable  extent  of  the  privilege  if  it  was 
granted ;  that  the  exercise  of  this  political  duty,  if  it  was  given  tbeni  to 
perform,  would  have  the  effect  of  lowering  the  tone  of  our  morality ; 
that  it  would  have  the  effect  of  destroying,  in  a  great  measure,  the  puri- 
fying and  elevating  influence  of  woman  in  her  domestic  relations,  and 
her  higher  duties  to  humanity  in  her  character  of  wife  and  mother; 
and  finally,  that,  as  from  the  higher  and  more  binding  obligation  of  her 
duty  to  the  family  circle,  she  should  be  protected  from  the  probable  con- 
tamination which  would  result  from  her  mingling  in  the  dirty  pool  of 
politics,  so  she  is  equally  to  be  preserved  from  this  additional  duty  of 
citizenship  on  account  of  her  physical  incapacity. 

I  say,  Mr.  Chairman,  the  time  for  resisting  the  performance  of  our 
duty  in  relation  to  this  question,  upon  the  excuses  offered  by  any  of 
these  old-fashioned  arguments,  has  gone  by,  and  gentlemen  must  now 
come  squarely  up  to  the  question  and  go  upon  the  record,  as  refusing  the 
extension  of  a  privilege  to  a  class  whose  right  to  it  they  cannot  deny. 

The  history  of  the  agitation  upon  this  question  goes  far  to  refute,  in 
itself,  many  of  the  arguments  which  are  used  agaiust  it.  It  will  be  seen 
that  it  is  not  merely  a  movement  for  women,  out  by  them ;  and  as  a 
test  of  the  character  and  ability  displayed  by  them  thus  far,  I  am  per- 
fectly within  bounds  in  saying,  that  in' all  the  Conventions  held  in  the 
various  parts  of  the  country,  the  quality  of  the  speaking  and  character 
of  the  proceedings  have  compared  more  than  favorably  with  those  of 
any  other  popular  movement. 

Now,  sir,  a  word  or  two  with  reference  to  these  old  objections,  which 
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I  have  in  part  recited.  Supposing  the  fact  to  be  true,  in  the  fullest 
extent  ever  asserted,  that  tlie  women  are  not  desiring  any  change,  does 
that  prove  anything?  If  it  proves  that  the  American  women  ought  to 
remain  just  as  they  are,  it  proves  equally  that  the  Asiatic  women  should 
remain  as  they  are  also,  for  they,  instead  of  murmuring  at  their  seclusion 
and  restraints,  pride  themselves  on  it.  The  vast  populations  of  Asia  do 
not  desire,  and  probably  would  not  accept  political  liberty,  nor,  as  we 
well  IcQow,  will  our  native  Indians  accept  civilization,  which  does  not 
prove  that  either  of  these  things  is  undesirable,  or  that  they  will  not  at 
some  future  time  enjoy  them. 

It  is  the  old  plea — "  there  is  no  complaint" — which  is  not  true  in  any 
sense  of  the  word.  I  never  knew  a  woman  in  my  life  who  did  not,  or 
would  not,  wish  the  right  for  herself  individually,  and  it  is  ridiculous  to 
assume  that  because  all  are  not  joining  in  the  cry  for  it  that  they  there- 
fore oppose  it,  for  it  requires  unusual  courage  for  a  woman  to  proclaim 
herself  as  favorable  to  woman's  enfranchisement,  until  at  least  there  is 
some  prospect  of  obtaining  it.  The  comfort  of  her  individual  life,  and 
her  social  consideration,  depends  on  those  who  hold  the  undue  power. 
Her  position  is  like  the  tenant  who  votes  against  his  own  political 
interests  to  please  his  landlord ;  and  in  her  case,  the  custom  being  incul- 
cated from  childhood  as  one  of  the  peculiar  feminine  graces,  is  the  only 
reason  wh^  the  demand  from  the  otner  side  of  the  house  for  release  from 
ttteir  political  bondage  is  not  as  widespread  as  humanity. 

No,  sir;  custom  burdens  human  beings  to  any  kind  of  degradation, 
but  in  the  case  of  women  it  is  peculiar,  for  no  other  inferior  class  that  I 
have  ever  heard  of  thought  their  degradation  was  their  honor.  But  if 
no  such  demand  will  or  does  exist,  why  make  laws  which  prohibit  the 
existence  of  their  right.  It  never  has  been  thought  necessary  to  make 
laws  compelling  people  to  follow  their  inclinations.  As  to  the  hardening 
in0uence  which  association  with  public  aifairs  would  bring  upon  woman, 
it  is  all  humbug  to  talk  in  this  day  of  our  civilization,  for  the  idea  of 
guarding  women  from  the  hardening  influences  of  the  world  can  only 
be  effected  now  by  excluding  them  from  society  altogether.  No,  sir. 
Just  so  surely  as  every  landmark  in  the  long  march  of  civilization  and 
enlightenment  has  been  accompanied  with,  and  in  a  great  measure 
attributable  to  a  corresponding  extension  of  the  rights  of  women,  so  in 
this  case,  if  this  crowning  act  of  justice  should  be  done,  it  would  mark 
the  destruction  of  the  many  sloughs  of  depravity  with  whi'ch  our  politi- 
cal life  is  associated.        >  • 

As  to  the  other  argument,  that  it  will  interfere  with  the  domestic  life; 
that  the  maternity  question  forbids  it;  no  sound  reason  can  be  advanced. 
I  deny  the  right  of  this  Convention,  or  any  law-making  power  in  the 
world,  to  say  to  women,  you  must  be  mothers  or  nothing;  or,  that  hav- 
ing been  mothers  once  you  can  never  be  anything  else.  Neither  women 
nor  men  need  any  law  to  keep  them  out  of  a  business,  if  they  have 
become  engaged  in  another,  with  which  it  is  incompatible.  Nine  tenths 
of  the  males  in  the  world  are  engaged  in  lines  of  business  which  pre- 
cludes their  engaging  in  public  liie  as  oompletelji  as  if  they  were 
excluded  by  law,  but  that  is  no  reason  why  they  should  on  that  account 
be  prevented  by  law  from  engaging  in  public  liCp,  much  less  is  it  a 
reason  why  the  remaining  one  tenth  should  be  excluded  also.  No,  sir; 
the  whole  of  this  branch  of  the  argument  falls  into  just  this  proposition : 
that  if  women  must  be  forbidden  politics,  because  maternity  disqualifies 
them  for  it,  they  must  be  forbidden  every  other  career  in  life,  in  order 
that  maternity  may  be  their  only  refuge.  But  even  this  argument  faill 
in  the  large  and  increasing  numbers  of  single  women,  to  whom  it  is 
unjust  in  every  sense  of  the  word,  to  say:  You  shall  not,  if  you  so 
decide,  devote  yourself  to  public  life,  and  forswear  the  obligations  of  the 
married  relation.  Mr.  Chairman,  in  every  phase  of  the  question  there 
is  not  one  sound  objection  to  this  claim.  We  set  out  in  our  glorious  old 
Declaration  of  Independence,  "  We  hold  these  truths  to  be  self-evident 
that  all  men  are  created  equal."  I  don't  imagine  there  is  a  man  in  this 
chamber  who  holds  for  a  moment  that  the  term  "  men  "  there  used, 
was  intended  to  apply  to  one  sex  only,  for  all  know  that  it  is  in  its 
broad  generic  sense  it  was  used,  and  meant  the  whole  human  family. 
Nor  will  any  one  assume  that  the  other  declaration  that  "  Governments 
derive  their  just  powers  from  the  consent  of  the  governed,"  means  the 
consent  of  one  half  of  mankind  only.  In  addition  there  is  the  other 
forcible  application  of  the  old  principle  of  "  taxation  without  represen- 
tation," which,  if  it  means  anything  in  the  other  cases  when  its  viola- 
tion has  justified  bloody  revolution,  should  apply  here.  As  a  question 
of  justice  the  case  is  too  clear  for  dispute,  and,  as  to  expediency,  I  am 
convinced  that  the  more  thoroughly  it  is  examined  the  stronger  it  will 
appear.    Personally 

Tbk  chairman.    The  gentleman's  time  has  expired. 

[Cries  of  "  Leave  i"  "  Leave  1"] 

Mr.  holmes.    I  object. 

Mb.  STEDMAN.  Mr.  Chairman:  I  move  that  the  gentleman  have 
an  extension  of  five  minutes  time. 

The  CHAIRMAN.  The  motion  is  out  of  order.  There  is  an  objection 
made  and  the  gentleman  cannot  proceed. 

Mb.  STEDMAN.  I  understand  that  it  can  be  done  by  a  vote  of  this 
committee. 

Thi  CHAIRMAN.  No,  sir.  The  gentleman  is  out  of  order.  It  can- 
not be  done  by  the  committee  without  unanimous  consent. 

Me.  STEDMAN.     All  right. 

Mb.  grace.  I  would  Tike  to  make  one  remark  on  a  question  of 
privilege. 

The  chairman.  There  is  no  question  of  privilege  in  Committee  of 
the  Whole. 

M  B.  WELLIN.  I  move  that  the  speech  be  printed  in  the  daily  Journal. 

Mb.  REYNOLDS.  Mr.  Chairman :  If  I  were  to  address  this  commit- 
tee upon  this  subject  I  should  take  the  opposite  side  to  the  gentleman 
from  San  Francisco,  but  that  he  may  have  an  opportunity  to  express  his 
views  I  will  yield  the  floor  to  him  ror  my  time. 

Mb.  WATERS.    I  object. 


BEHABES  or  MB.   BIMGaOLD. 

Mb.  RINGGOLD.  Mr.  Chairman :  I  rise  merely  to  place  myse'^  on 
record  on  this  question,  and  do  not  intend  to  make  any  speech.  My 
colleague,  Mr.  Grace,  has  taken  the  wind  out  of  my  sails  by  using  my 
argument,  and  I  shall  not  go  over  it  again.  I  do  not  desire  to  drag  a 
woman  up  to  the  polls  if  she  does  not  desire  to  go  there.  But  give  her 
the  right  to  vote;  and  if  there  is  only  one  woman  in  the  land  that  desires 
to  vot«  on  election  day,  I  am  in  favor  of  giving  that  woman  the  elective 
franchise,  for  the  reason  that  I  am  opposed  to  taxation  without  repre- 
sentation. I  believe  that  this  clause  as  it  stands  here  is  a  libel  upon  the 
sentiment  of  equality.  It  is  a  standing  bar  upon  the  claims  of  repre- 
sentation. Why,  Mr.  Chairman,  the  lady  that  I  board  with  pays  one 
thousand  two  hundred  dollars  a  year  taxes.  She  has  about  fifty  males 
boarding  with  her,  and  I  do  not  suppose  in  the  aggregate  that  they  pay 
one  hundred  and  fifty  dollars  a  year.  But  at  the  same  time,  on  election 
day  they  go  up  to  the  polls  and  deposit  ballots  which  aflfect  her  property. 
That  woman  has  not  got  a  voice  in  itatall.  For  this  reason  I  consider  the 
proposition  here  a  fraud.  I  will  not  say  anything  more  than  that  I  am 
in  favor  of  the  amendment  as  offered  by  the  gentleman  from  San  Diego, 
Mr.  Blackmer. 

BEMABKS  OP  KB.   rEKDD. 

Me.  FREUD.  Mr.  Chairman :  It  is  with  extreme  reluctance  that  I 
rise  to  speak  on  this  all-important  question.  I  would  not  do  so  now 
were  I  sure  as  to  the  passage,  or  ratification,  of  the  new  Constitution. 
We  are  all  aware  that  the  Convention  was  called  by  a  small  majority 
of  the  people  of  the  State  of  California.  We  are,  furthermore,  all  aware 
that  on  many  sides  we  have  arrayed  great  opposition  to  this  new  instru- 
ment. We  have  arrayed  against  it  all  the  men  engaged  in  stock  opera- 
tions, the  insurance  companies,  the  brokers,  the  corporations,  and  nearly 
all  the  mining  associations,  so  that  we  cannot  afford  to  put  anything  else 
in  the  Constitution  that  will  array  another  class  against  this  new  instru- 
ment. And,  sir,  I  venture  the  assertion  that  this  provision  at  the  end 
of  section  one  will  imperil  the  ratification  of  this  new  Constitution.  I 
do  not  intend  to  impugn  the  motives  of  any  gentleman  who  has  advo- 
cated the  passa^  of  this  provision ;  but,  sir,  I  am  well  aware — I  feel 
confident — that  it  will  endanger  this  new  Constitution.  I  hope,  sir,  that 
what  I  am  now  saying  will  not  be  interpreted  as  opposition  to  woman's 
suffrage.  I  hesitate  at  this  moment  to  put  myself  upon  record.  I  think 
I  am  as  charitable  to  the  women  as  any  gentleman  upon  this  floor,  and 
I  think  my  love  and  admiration  for  them  is  not  exceeded  by  any  gentle- 
man, not  excepting  Mr.  Tully  himself.  [Laughter.]  But,  sir,  at  this 
moment  I  do  not  think  we  can  afford  to  give  the  women  a  chance  at  the 
expense  of  this  new  Constitution.  My  sense  of  duty  impels  me  to  vote 
against  any  provision  that  will  array  against  this  new  Constitution  that 
large  element  of  the  people  of  this  State  who  are  opposed  to  woman 
suffrage.    Therefore,  i  hope  the  provision  will  be  stricken  out. 

BEHABKB  OF  MB.  WICKES. 

■     Mb.  WICKES.     Mr.  Chairman:  We  are  considering  the  expediency 
of  granting  women  the  elective  franchise.     The  principles  of  republican 

?;overnment  must  rest  upon  individual  rights.  Self-government  is 
bunded  on  intelligence  and  virtue.  If  it  is  man's  intention  of  man 
that  he  should  rule  by  intellect,  and  not  by  brute  force,  then  he  will 
concede  the  same  to  woman.  The  most  intelligent  women  of  our  land 
ask  and  demand  the  right  of  suffrage.  Man  himself  believes  that  all 
his  possibilities  are  not  yet  brought  into  action.  Neither  are  all  woman's 
possibilities.  Her  power  should  have  as  wide  and  free  a  range  as  his. 
Man  meets  her  claim,  not  by  summing  up  the  advantages  that  shall 
accrue  to  her,  to  the  government,  to  society,  and  to  the  race,  but  hy  sum- 
ming up  trivial  objections  against  it.  One  cry  is  that  she  is  outside  her 
sphere  when  she  casts  her  ballot ;  and  it  is  amusing  sometimes  to  hear 
this  cry  go  up  from  that  effeminsite  class  of  men  that  stand  behind  dry 
goods  counters  and  peanut  stands.  It  would  be  better,  perhaps,  if  women 
could  invade  their  sphere  and  be  made  more  independent.  It  was  once 
said  that  for  girls  to  study  mathematics  was  out  of  their  sphere,  but 
recent  events  have  determined  that  women,  that  the  females  in  our 
schools,  academies,  colleges,  and  universities  can  take  the  highest  honors 
in  the  higher  mathematics.  I  have  been  a  teacher,  and  I  must  say  that 
from  my  experience  in  my  profession  that  females  take  a  higher  rank 
than  males  in  education,  and  in  the  reasoning  powers  stand  at  least  upon 
an  equal  plane. 

As  to  woman's  sphere,  who  fixed  it?  Her  sphere,  like  ours,  is  all  her 
own,  from  choice.  Who  fixed  the  sphere  of  Rosa  Bonheur  to  put  the 
landscape  upon  the  canvas?  Who  fixed  the  sphere  and  gave  the 
strength  and  muscle  to  Miss  Lawrence,  who  lately  walked  one  nundred 
miles  in  twenty-five  hours?  Is  there  a  gentleman  in  this  Convention 
who  can  do  it  ?  Who  fixed  the  sphere  of  that  woman  who  swims  down 
.the  Thames  twenty  miles  in  less  than  twelve  hours?  Here  is  the 
development  of  the  physical.  Who  fixed  the  sphere  of  Elizabeth,  of 
England;  Joan  of  Arc,  of  France;  Catherine,  of  Russia,  and  Isabelle, 
of  Spain? 

It  is  urged,  also,  that  women  should  not  vote  because  her  physiolog- 
ical structure  is  not  like  that  of  man.  You  might  as  well  say  that  woman 
does  not  vote  because  she  does  not  wear  pants.  It  is  said  that  there  are 
times  that  woman,  owing  to  her  physiological  structure,  could  not  go  to 
the  polls.    That  may  be;  but  is  tnere  ever  a  full  male  vote  cast? 

Others  say  that  women  should  stay  at  home  and  train  their  children; 
that  the  highest  position  is  to  bear  and  raise  children.  I  suppose,  then, 
the  father  has  no  parental  obligations.  He  gets  the  children  and  of 
course  has  some  responsibility,  and  I  do  not  see  why  a  woman  cannot 
take  perhaps  fifteen  minutes  once  a  year  and  go  to  the  polls  and  vote. 

Another  objection  is  that  the  polls  are  not  a  fit  place  for  women  tt 
visit.  Men  go  there  and  chew  tobacco  and  drink  and  fight.  The  law 
that  we  have  now  has  done  away  with  these  vile  practices.  A  person 
cannot  go  within  one  hundred  feet  of  the  polls  witnout  he  is  goin^  to 
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deposit  his  ballot.  The  dram  shops  are  closed  on  election  day ;  and  if  it 
were  not  so  the  presence  of  women  at  the  polls  would  banish  all  these 
vile  practices.  Woman's  presence  has  a  refining  and  civilizing  influence. 
I  remember  in  the  early  days  of  California,  m  eighteen  hundred  and 
fifty-two,  on  the  Ynba  River,  there  was  a  bar  where  about  three  bundrcHl 
men  were  at  work.  One  married  man  had  his  wife  with  him,  and  her 
presence  at  any  time  checked  the  oath  upon  the  lips  of  the  rough  miner. 
A  woman  could  go  arm  in  arm  with  her  husband,  her  father,  brother, 
relative,  or  friend  to  the  polls. 

Another  objection  is,  that  politics  will  make  strife  in  the  family. 
Not  in  a  family  that  is  devoid  of  strife.  For  my  part,  it  would  be  a 
matter  of  pride  to  me  when  my  wife  could  go  to  the  polls  and  vote,  and 
I  should  use  no  restraint  upon  her  action.  Again,  it  is  objected  that 
women  would  act  upon  impulse.    Why,  sir,  many  men  have  risen  to 

rromincnce  on  account  of  the  judgment  and  instruction  of  their  wives, 
know  a  distinguished  United  States  Senator  now  whose  wife  assists 
him  in  the  preparation  of  his  best  speeches,  and  he  is  proud  of  her.  He 
is  in  favor  of  woman  suffrage.  Ilis  wife  is  a  lady  graced  with  all  the 
requirements  of  her  sex,  and  professionally  versed  in  political  economy. 
Women  act,  it  is  said,  from  impulse,  and  I  remember  noticing  in  a 
paper  the  other  day,  that  man  rejects  religion  because  he,  forsooth,  uses 
his  reason,  and  woman  receives  religion  because  she  has  only  an 
emotional  nature.  Now,  look  at  our  Sabbaths.  Man,  it  is  said,  uses 
his  reason.  Go  down  K  street,  and  you  will  see  the  dram  shops  crowded 
with  men;  they  visit  the  dance  houses;  they  visit  the  places  of  prostitu- 
tion. Woman  goes  to  church.  But  you  say  there  are  abandoned  women. 
Yes,  there  are;  but  for  every  abandoned  woman  there  are  a  hundred 
abandoned  men.  It  is  no  wonder  that  our  poor  girls,  when  a  seamstress 
can  make  but  fifty  cents  a  day,  may  be  templed,  in  her  necessity,  to  do 
that  which  men  would  do  for  but  a  moment's  gratification.  And  he 
who  makes  and  breaks  the  laws  fixes  the  stigma  of  shame  upon  her. 
He  considers  that  he  owns  woman;  she  is  his  mere  toy,  his  mere  plav- 
thing.  There  never  was  but  one  man  whose  robes  woman  could  safely 
touch, and  whom  woman  could  adore,  and  He  was  virgin  born;  He  could 
stand  with  the  daughters  of  Sinai  and  raise 

Thk  chairman.    The  gentleman's  ten  minutes  has  expired. 

[Cries  of  "  Leave."] 

Mb.  swing.    I  object 

Mb.  WATERS.    I  object. 

JIBMABIS  OF  MB.  UKDOW. 

Ms.  LINBOW.  Mr.  Chairman :  Of  course  it  is  hard  to  ipeak  on  this 
question.  Now,  I  cannot  sa^  that  the  woman  shall  vote.  I  won't  take 
only  about  three  minutes;  I  only  want  to  reply  to  that  gentleman  who 
made  the  remark  yesterday,  that  women  could  not  fight.  [Laughter.] 
Mr.  Chairman,  I  think  contrary,  because  I  tell  you  what  tbey  do.  They 
don't  want  to  work.  People  have  got  girls;  the  first  thing  is  she 
must  have  a  piano,  because  she  shall  not  work.  They  all  want  to  bring 
her  up  so  she  don't  need  to  work,  and  there  is  just  where  it  is.  If  she 
should  have  the  right  of  sufi'rage  and  go  on  the  polls,  she  would  not  gd 
as  a  Workingman.  She  would  say :  "  I  want  to  be  vheft,  we  call  a 
Republican,  or  Non-Partisan.  What  you  want?"  "We  vote  with  the 
Workjngmen."  "  I  don't  want  to  work,  because  I  have  a  Chinaman ; 
he  does  my  work.  I  don't  go  with  the  Workinginen,  I  go  to  the  Non- 
Partisan."  Her  husband  says :  "  You  will  T  Well,  then  you  vote 
against  me  when  it  comes  on  the  polls."  First  thing  he  knows  she 
fight  him  right  over  the  head.  [Laughter.]  Then  I  want  to  see  where 
is  the  gentleman  that  says  that  they  cannot  fight.  [Laughter.]  She 
takes  the  poker  and  knocks  his  head  off.  [Laughter.]  Fight  I  I  guess 
80.  lam  against  woman  suffrage.  I  don't  see  why  you  go  to  work  and 
destroy  the  family  in  that  way;  there  is  no  cause  for  it  whatever.  Give 
the  women  all  the  protection  from  the  laws  she  wants,  but  let  them 
stay  at  home  when  it  oomes  on  the  election. 

KIHABKS  07  KR.   HOWAKD. 

Mb.  HOWARD.  Mr.  Chairman :  At  the  proper  time  I  propose  to  offer 
an  amendment  to  strike  out  all  after  the  word  "  provided  "  in  line  eight, 
and  insert:  "After  the  United  Stales  census  of  eighteen  hundred  and 
eighty,  the  Legislature  shall  provide  that  if  a  majority  of  the  resident 
women  of  this  State,  excluding  Chinese  and  Indians,  over  twenty-one 
years  of  age,  as  shall  appear  by  said  census,  shall,  at  the  next  regular 
election,  vote  in  favor  of  female  suffrage,  all  resident  women  over 
twenty -one  years  of  age  shall  be  entitled  to  vote  at  all  elections  in  this 
State." 

Mr.  Chairman,  I  propose  to  say  only  a  word  in  relation  to  this  mat- 
ter. I  have  never  in  my  life  encountered  a  dozen  ladies  or  women  who 
wanted  to  vote.  My  own  impression  is  that  nine  tenths  of  the  women 
in  California  arc  opposed  to  female  suffrage;  but  I  say  this,  that  if  a 
majority  of  American  women  in  California  desire  the  ballot  I  am  in 
favor  of  giving  it  to  them.  But  I  am  not  in  favor  of  any  of  this  clap- 
trap demagogism.  Now,  my  amendment  provides  this:  that  when  a 
majority  of  the  women  of  tnis  State,  appearing  upon  the  next  census, 
vote  for  the  right  of  suffrage,  that  they  shall  have  it.  But  I  am  not  in 
favor  of  that  thing  being  taken  by  default.  Now,  then,  it  will  be  per- 
ceived that  every  woman  who  does  not  vote  will  be  counted  in  the  neg- 
ative. I  put  it  in  that  shape,  because  my  opinion  is  that  seven  eighths 
of  the  women  of  this  State  would  not  go  to  the  polls  to  vote,  either  for 
or  against  female  suffrage,  and  I  am  not  in  favor  of  bestowing  it  upon 
them  unless  they  desire  it.  When  they  desire  it  it  will  be  time  enough, 
I  think,  to  give  it  to  them.  I  shall  not  go  into  any  argument  upon  this 
matter  in  relation  to  the  right  of  suffrage  by  women.  I  propose  to  sub- 
mit it  to  them,  because  they  are  the  best  judges  of  the  effect  upon  them 
socially  and  politically.  My  own  opinion  is  that  they  would  not  gain 
by  exercising  the  right  of  suffrage;  that  tbey  will  lose  socially,  and 
they  would  gain  nothing  politically.  That  is  my  opinion  of  the  matter; 
but  if  a  majority  of  them — if  it  can  be  shown  by  their  votes  that  a 


majority  of  them  in  this  State  think  differently — then  I  am  willing  that 
it  sliould  be  conceded  to  them,  but  not  until  then. 

Now,  sir,  I  am  in  favor  of  enlarging  the  employment  of  women.  I 
believe  that  the  education  ol  the  young  should  very  largely  be  confided 
to  their  trust,  and  various  other  employments  should  be  open  to  them ; 
but  I  do  not  see  that  they  are  to  be  oenefiled  by  the  exercise  of  the  right 
of  sufirage.  However,  if  they  think  differently,  they  are  the  best 
judges  of  that  matter.  But  I  am  not  in  favor  of  leavmg  this  to  the 
Legislature,  because  they,  from  session  to  session,  would  be  besieged  by 
applications  coming  from  this  and  from  that  class  of  ladies  not  entitled 
to  a  just  consideration  upon  such  a  subject  In  other  words,  I  think  it 
would  be  mostly  by  the  strong-minded,  and  not  by  the  modest  retiring 
women,  whose  votes,  I  am  inclined  to  think,  might  improve  the  su^ 
frage  of  the  country.  But  I  am  not  in  favor  of  the  proposition  of  the 
gentleman  from  San  Diego,  to  strike  out  the  word  "male,"  and  I  do  not 
think  the  ladies  want  "  male"  stricken  out  any  way. 

BBMARKS  OF  MB.  FILCHIB. 

Mb.  FILCHER.  Mr.  Chairman :  I  do  not  rise  to  make  a  speech 
upon  this  subject,  but  simply  to  read  an  article  touching  on  the  subject 
of  woman  suffrage  in  the 'Territory  of  Wyoming.  I  believe  that  in  those 
characteristics  of  refinement,  morality,  virtue,  and  inteUieence  that  gn 
to  make  up  civilization,  woman  occupies  a  higher  sphere  than  man, and 
yet  there  are  duties  for  which  man  is  peculiarly  qualified,  and  which, 
from  the  course  of  nature,  he  is  better  (qualified  to  perform.  I  believe 
that  women  occupy  in  many  respects  a  higher  position  than  men,  and  I, 
for  one,  do  not  wish  to  drag  them  down  from  that  exalted  sphere.  I 
would  not  have  women  stoop  to  the  duties  that  we  necessarily  have  to 
perform.  As  the  gentleman  from  San  Diego  has  alluded  to  the  result  of 
experience  with  woman  suffrage  in  Wyoming,  I  wish  to  read  an  extract 
from  the  Indianapolis  Journal,  irhich  I  feel  would  be  pertinent  It 
gives  the  views  of  Captain  S.  H.  Winsor,  now  a  citizen  of  Indianapolis, 
and  it  shows  that  there  is  a  diversity  of  opinion  on  this  subject: 

"  The  representative  of  the  Journal  yesterday  encountered  Captain  8. 
H.  Winsor,  of  this  city,  who  lived  several  years  in  Wyoming,  and  asked 
for  some  information  ooncerning  the  operation  of  woman  suffrage  in 
that  Territory.  Captain  Winsor  is  an  educated  and  observant  gentle- 
man. He  was  Receiver  of  the  Public  Land  Office  at  Cheyenne,  and  was 
a  resMent  of  the  Territory  when  the  woman  suffrage  law  took  effect, 
and  for  several  years  afterwards.  The  substance  of  his  views  is  as  fol- 
lows: 

"'I  regard  woman  suffrage  in  Wyoming  as  an  utter  failure,  and  I 
think  it  is  so  regarded  bjf  the  best  men  and  women  of  the  Territory.  So 
far  as  can  be  discovered  it  has  accomplished  no  good  results,  while  it  has 
certainly  worked  badly  in  many  respects.  For  about  two  years  after  the 
law  was  passed  nearly  all  the  women  in  the  Territory  used  to  vote,  my 
wife  among  the  rest  But  after  this  experience  the  better  class  became 
disgusted  with  the  operation  of  the  law,  and  quit  voting.  As  au 
instance  of  how  female  citizenship  worked  in  one  case,  I  remember  a 
jury  trial  where  the  defendant  was  charged  with  rape  and  murder.  The 
jury  consisted  of  six  men  and  six  women.  After  the  trial  had  progressed 
about  two  weeks  one  of  the  women  was  taken  sick.  The  trial  was  post- 
poned several  days  on  her  account,  but  she  was  unable  to  resume  her 
duties,  and  a  new  jury  was  ordered,  and  a  new  trial  from  the  beginning. 
During  the  same  trial  I  knew  of  three  mechanics,  and  hard  working 
men,  whose  wives  were  on  the  jury,  and  who,  in  consequence  of  that 
fact,  had  to  quit  work  and  stay  at  home  to  take  cara  of  their  children. 

"  '  As  an  instance  of  the  demoralizing  influence  of  politics  on  women, 
I  remember  seeing  a  lady,  the  wife  of  a  candidate  for  office,  standing  at 
the  counter  of  a  beer  saloon  drinking  beer  with  a  parcel  of  colored  men. 
I  could  mention  her  name,  but  will  not.  She  was  from  Ohio,  and  was 
well  educated  and  entirely  respectable,  but  she  was  so  intensely  inter- 
ested in  her  husband's  success  that  she  resorted  to  this  means  of  getting 
votes  for  him.  I  saw  this  same  lady  and  a  school  teacher  of  Cheyenne 
in  their  buggies  driving  colored  men  and  women,  and  even  known 
harlots,  to  and  from  the  polls.  In  such  way  as  this  I  regard  the  opera- 
tion of  the  law  as  demoralizing  to  women.  There  may  be  others  who 
differ  with  me,  but  I  simply  give  my  views  of  several  years'  experience 
of  the  law.  I  may  add  that  my  wife,  who  enjoyed  the  elective  franchise 
during  the  period  of  our  residence  in  Wyoming,  entirely  accords  with 
these  views.' " 

Mr.  STEELK  Mr.  Chairman:  I  believe  I  have  a  right  to  speak  to 
the  amendment. 

Thk  CHAIRMAN.  The  amendment  of  the  gentleman  from  Los 
Angeles  has  not  been  entertained  yet    He  merely  read  it 

BIMARKS  OP  MB.  SMITH. 

Mr.  SMITH,  of  Fourth  District  Mr.  Chairman :  It  is  not  likely  that 
I  will  detain  the  committee  long.  I  desire  to  place  myself  upon  record 
upon  a  question  that  I  think  after  a  little  members  who  now  do  not 
place  themselves  in  favor  of  it,  will,  as  it  becomes  stronger.  I  wish  to 
do  it  now,  because  it  might  be  said  here,  after  that,  when  I  believed  in 
woman  suffrage,  I  was  afraid  to  raise  my  voice  in  favor  of  it.  Now,  I 
am  not  afraid  to  be  in  favor  of  a  proposition  that  the  greatest  writers 
have  been  in  favor  of  for  perhaps  fifty  years  past.  Air.  Mill,  from  a 
political  standpoint,  is  in  favor  of^  woman  suffrage.  Mr.  Buckle  favors 
It  from  a  historical  standpoint  Herbert  Spencer,  from  a  philosophical 
standpoint,  is  in  favor  of  it.  And  all  these  great  writers  have  placed 
this  matter  among  the  great  truths  of  civilization.  Now,  it  may  be  said 
by  the  average  Califomian,  that  this  is  mere  theory ;  but  those  who  have 
read  the  respectable  authors  upon  these  great  truths,  to  any  considerable 
extent,  will  find  that  all  the  ^reat  truths  that  modern  civilization  has 
accepted  were  first  called  theories.  They  were  in  advance  of  their  time 
when  first  given  out,  and  it  was  necessary  for  the  people  to  grow  up  to 
them.  And  this  will  have  the  same  history.  It  is  slowly  permeating 
not  only  one  class,  but  all  classes  of  people.    You  will  find  that  the  same 
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average  number  of  women  believe  in  this  that  you  will  find  among 
men.  I  do  not  see  why  the  Legislature  should  not  have  the  power  t« 
extend  the  right  of  sunrage  to  women.  It  is  not  likely  that  the  Legis- 
lature will  do  it  any  sooner  than  public  opinion  will  sustain  it.  I  do  not 
think  that  the  Legislature  is  dangerous  in  this  respect,  and  I  believe  that 
this  question  should  be  left  for  the  people  to  settle  through  the  Legis- 
lature, without  the  necessity  of  amendiiigthe  Constitution.  Now,  I  have 
lived  where  woman  suffrage  has  been  allowed — in  the  Territory  of  Idaho. 
Of  course,  there  is  a  different  civilization  in  Idaho,  but  I  think  that  you 
will  find  d)l  over  the  country  men  circulate  around  in  very  much  the 
same  ideas  and  the  same  customs.  Now,  in  Utah,  extending  the  right  of 
suffrage  to  women  has  changed  the  minds  of  the  people  of  the  United 
States  upon  various  questions.  In  the  first  place,  the  Gentiles  were  in 
favor  of  it,  because  they  believed  that  women  would  vote  against 
polygamy.  They  found  out  that  they  were  mistaken  in  that  respect — 
that  they  voted  stronger  for  polygamy  than  the  men  did.  Why  is  that? 
Because  the  devotional  nature  of  those  women  was  the  ruling  cau^  in 
that  instance.  Now,  if  we  extend  the  right  of  suffrage  to  'women,  we 
will  throw  into  the  ballot  the  best  element.  If  ever  this  great  republi- 
can power  should  begin  to  crumble,  its  great  pillars  to  fall,  I  should  look 
to  the  women  as  the  last  ones  who  would  leave  it.  Go  into  all  the  de- 
partments of  life  in  which  woman  has  a  chance  to  declare  her  peculiar 
characteristics,  and  you  will  find  that  they  always  give  strength  to  what 
they  sustain.  Go  into  the  churches.  So  it  is  in  all  matters  that  are 
good,  that  are  strong,  that  are  enduring,  woman  stands  out  stronger  and 
brighter  than  the  stronger  part  of  creation,  and  she  will  throw  this  into 
our  hands  in  the  ballot-box. 

Ms.  LAMFSON.  Mr.  Chairman :  Believing  that  we  have  occupied 
enough  time  upon  this  subject,  I  move  the  previous  question. 

The  main  question  was  ordered. 

Thk  CIIAISMAN.  The  first  question  is  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  San  Biego,  Mr.  Blackmer, 
to  strike  out  the  word  "male"  in  the  first  line. 

The  amendment  was  rejected. 

Tbk  chairman.  The  next  question  is  on  the  amendment  offered, 
by  the  gentleman  from  Trinity,  Mr.  Tinnin,  to  strike  out  all  after  the 
word  "elector"  in  the  eight  line. 

The  amendment  was  adopted,  on  division,  by  a  vote  of  68  ayes  to  27 
noes. 

Mb.  WALKEB,  af  Tuolumne.  Mr.  Chairman:  I  send  up  an  amend- 
ment. 

Thk  secretary  read  : 

"  Amend,  by  inserting  after  the  word  '  law,'  in  line  six,  the  following : 
'Provided,  that  in  an  election  for  officers,  or  teachers  of  public  schools, 
that  women,  who  are  mothers,  or  who  have  the  guardianship  of  children, 
and  have  the  foregoing-  qualifications,  shall  be  eligible  to  vote  at  such 
elections.' " 

Tbe  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Me.  CAMPBELL.    Mr.  Chairman  :  I  send  up  an  amendment. 

The  SECRETARY  read : 

"Amend,  by  inserting  after  the  words  'United  States'  in  the  first 
line,  the  words  'every  male  person  who  shall  have  acquired  the  rights 
of  citizenship  under  or  by  virtue  of  the  treaty  of  Queretaro;'  and  by 
inserting  the  word  'male'  before  the  word  'naturalized,'  in  line  two.'" 

Mr.  CAMPBELL.  Mr.  Chairman :  The  object  of  that  amendment  is 
simply  this:  there  is  a  question  in  tbe  minds  of  certain  gentlemen 
whether  the  section  in  its  present  form  embraces  that  class  of  people 
who  became  citizens,  not  under  the  naturalization  laws  of  the  United 
States,  but  by  virtue  of  the  treaty  with  Mexico — it  is  to  meet  that  case. 
Tbe  other  one,  in  adding  the  wort)  "  male  "  before  the  word  naturalized, 
it  is  done  out  of  abundant  caution,  to  make  the  section  perfectly  har- 
monious. 

Mb.  McFARLAND.    Mr.  Chairman  :  I  send  up  an  amendment. 

Thb  secretary  read: 

"  Add  after  the  word  '  elector '  in  the  eighth  line,  the  following :  '  Pro- 
vided, that  every  unmarried  woman,  having  such  qualifications  of  age, 
residence,  and  citizenship  as  are  prescribed  in  this  Constitution  for  male 
voters,  who  has,  or  may  hereafter  be  the  owner  of  property  to  the  value 
of  one  thousand  dollars,  shall  be  entitled  to  vote  at  all  elections  in  this 
State;  and  every  married  woman  having  such  qualifications,  who  is  or 
shall  be  the  owner  of  separate  property,  to  the  value  of  two  thousand 
dollars,  shall  be  entitled  to  vote  at  all  elections  in  this  State;  provided, 
that  the  Legislature  shall  have  the  power  to  extend  the  elective  fran- 
chise to  any  or  all  other  women  having  the  above  named  qualifications 
of  age,  residence,  and  citizenship.'  " 

Thb  chairman.  That  is  not  an  amendment  to  the  amendment. 
The  question  is  on  the  adoption  of  tbe  amendment  offered  by  the  gentle- 
man irom  Alameda,  Judge  Campbell. 

The  amendment  was  adopted. 

BtHABKS  OP  MR.  HCFARLAND. 

Mb.  McFARLAND.  Mr.  Chairman:  I  now  offer  my  amendment. 
It  proposes  to  introduce  woman  suffrage  gradually.  I  will  ask  the  Secre- 
tary to  read  it. 

The  SECRETARY  read: 

"Add  after  the  word  'election'  in  the  eighth  line  the  following:  'Pro- 
vided, that  every  unmarried  woman,  having  such  qualifications  of  age, 
residence,  and  citizenship  as  are  prescribed  in  this  Constitution  for  male 
voters,  who  is  or  may  hereafter  be  the  owner  of  property  to  the  value  of 
one  thousand  dollars,  shall  be  entitled  to  vote  at  all  elections  in  this  State ; 
and  every  married  woman  having  such  qualifications  who  is  or  shall  be 
the  owner  of  separate  property  to  the  value  of  two  thousand  dollars  shall 
be  entitled  to  vote  at  all  elections  in  this  State;  provided,  that  the  Legis- 
lature shall  have  the  power  to  extend  the  elective  franchise  to  any  or  all 


other  women  having  the  above  named  qualifications  of  age,  residence, 
and  citizensihip.' " 

Mr.  McFARLAND.  Mr.  Chairman:  This  proposes  to  introduce 
woman  suffrage  gradually.  I  believe  that  woman  suffrage  is  as  certain 
to  be  an  accomplished  fact  in  the  near  future  as  the  abolition  of  African 
slavery  was  to  be  an  accomplished  fact  twenty  vears  ago.  In  my  judg- 
ment it  will  be  better  to  mtroduce  it  gradually.  I  think  that  a  rule 
which  at  the  start  would  admit  those  women  who  have  given  tbe  most 
attention  to  public  affairs  and  the  elective  franchise,  and  providing  for 
its  gradual  extension  to  the  others,  would  be  a  rule  that  wAutd  introduce 
this  change  with  the  least  disturbance  and  with  the  fewest  of  those  evils 
that  necessarily  accompany  all  important  changes.  As  women  have  not 
had  the  right  to  vote,  of  course  they  have  not  given  the  same  attention 
to  the  acquisition  of  that  kind  of  knowledge  which  enables  them  to  vote 
intelligently. 

Now,  a  rule  that  would  admit,  in  the  first  place,  those  who  from 
peculiar  circumstances  are  the  best  qualified  to  vole,  it  seems  to  me, 
would  be  the  best  method  of  introducing  this  change.  Now,  I  have 
introduced  a  property  qualification.  I  do  not  do  that,  sir,  on  account  of 
the  intrinsic  value  of  a  property  qualification,  but  simply  because  it  is 
the  only  rule  that  I  can  think  of  that  can  be  worked  practically  so  as  to 
introduce  this  change  gradually.  Women,  sir,  who  have  property,  are 
those,  in' the  first  place,  who  are  the  most  entitled  to  vote,  because  to 
them  alone  applies  the  maxim,  that  there  should  not  be  taxation  with- 
out representation.  Then  again,  women  who  have  had  control  of  prop- 
erty to  any  considerable  extent,  have  necessarily  had  their  minds 
attracted,  to  a  greater  or  less  extent,  to  the  laws  of  business  and  the 
public  laws  of  the  country ;  and  I  believe  they  would  be,  in  the  first 
place,  the  best  qualified  of  all  women  to  exercise  this  franchise.  When 
that  bad  been  done,  and  tbe  Legislature  given  the  power  to  extend  it  to 
any  or  all  women,  the  attention  of  women  generally  would  be  drawn  to 
the  subject,  and  they  would  commence  to  prepare  themselves  for  the 
exercise  of  that  duty. 

Now,  sir,  there  is  only  one  other  method  that  I  can  think  of,  and  that 
is  to  adopt  an  educational  standing.  I  have  always  been  of  the  opinion 
that  the  qualification  of  voters  should  be  determined  by  their  education. 
In  tbe  first  place,  what  should  their  standing  be?  Would  you  say  that 
a  person  should  have  a  classical  education,  or  that  a  person  who  could 
r^td  some  sentences  in  a  book,  or  write  their  name,  should  be  entitled  to 
vote?  What  standard  will  you  adopt?  In  the  first  place,  who  is  going 
to  be  the  judge?  Would  you  have  a  select  committee  of  school  ma'ams 
and  politicians  to  decide  who  were  entitled  to  vote?  That  would  be  a 
power  tocr  great  and  dangerous  to  put  into  the  hands  of  any  one.  The 
right  of  a  man  to  vote  should  not  depend  upon  some  other  person. 
There  is  the  objection  to  an  attempt  to  establish  an  educational  qualifi- 
cation. There  are  many  men  bom  and  raised  in  this  country  who  can 
neither  read  nor  write,  who  still  have  a  very  clear  idea  of  the  politics  of 
this  country.  I  believe  this  would  introduce  this  change  gradually,  so 
that  all  the  women  would  be  educated  up  to  the  point  of  understanding 
their  rights  and  intelligently  taking  part  in  the  public  affairs. 

Mb.  BLACKMER.  Will  the  gentleman  allow  me  to  ask  a  question? 
Why  he  makes  a  distinction  between  married  and  unmarried  women  in 
regard  to  property  ? 

Mb.  McFARLAND.  Mr.  Chairman:  The  married  woman  having 
separate  property,  of  course  has  the  advice  and  counsel  of  her  husband 
towards  the  management  of  it.  She  is  not  quite  so  apt  to  pay  the  same 
attention  to  it  as  the  single  woman  who  stands  alone  m  the  world.  The 
latter  is  already  prepared  for  the  b&llot,  whereas  the  balance  of  your 
women,  those  whom  you  teach  simply  the  graceful  accomplishments  of 
the  sex,  who  have  no  ambition  to  attend  to  public  affairs,  or  to  under- 
stand the  laws  of  the  country,  who  are  merely  ornaments  in  your 
households,  have  never  acquired  this  knowledge  to  a  sufficient  extent  to 
vote  intelligently.    I  have  no  time  to  discuss  the  general  question. 

Tbe  greatest  objection,  and  the  one  that,  gentlemen,  will  stick  in  your 
face  all  the  time,  is  the  one  included  in  the  amendment  offered  by  the 
gentleman  from  Los  Angeles.  They  get  rid  of  the  question  by  saying, 
"As  soon  as  women  want  to  vote  I  am  willing  that  they  should  vote." 
If  it  were  true  that  they  did  not  want  to  vote,  it  would  tie  no  position  to 
take,  logically.  The  principle  of  law  is  to  compel  people  to  do  duties 
that  they  desire  to  shun.  They  do  not  pretend  to  say  that  no  women 
want  to  vote,  because  the  petitions  on  the  desks  of  members  prove  that 
many  of  them  do;  but  they  say  that  a  majority  of  them  do  not  want  to 
vote.  How  do  you  know  that  they  do  not  want  to  vote?  How  do  you 
know  that  a  majority  of  them  do  not  want  to  vote  ?  It  has  never  been 
authoritatively  decided,  and  if  the  amendment  was  adopted  it  would  not 
be  a  fair  test,  and  for  this  reason:  These  gentlemen  who  oppose  woman 
suffrage  would  tell  their  wives  and  daughters:  "You  ought  not  to  want 
to  vote.  You  are  going  out  of  your  sphere.  It  is  not  ladylike,  and  if 
you  want  to  vote  you  lose  my  respect."  And  then  they  turn  round  in 
the  next  breath  and  tell  you  they  will  not  give  the  women  tbe  right  to 
vote,  because  they  say  they  don't  want  to.  It  would  not  bo  proper  to 
call  that  reasoning. 

The  chairman.    Tbe  gentleman's  time  has  expired. 

RBHABKS    of  KB.   UCCALLOH. 

Mb.  McC ALLUM.  Mr.  Chairman :  I  must  say,  that  owing  to  the  pre- 
vious question,  not  even  the  Committee  on  Right  of  Suffrage,  of  which  I 
have  the  honor  to  be  a  member,  had  an  opportunity  to  derend  tbe  action 
of  the  committee  in  tbe  matter,  and  I  now  desire  to  say  a  word  on  the 
question  presented  by  the  gentleman  from  Sacramento,  Judge  McFar- 
land.  I  concede  that  I  entertain  what  I  believe  to  be  an  unpopular 
opinion  in  this  State  on  that  subject,  and  what  I  know  to  be  an  unpopu- 
lar opinion  in  this  Convention.  I  believe  that  woman  has  a  right  to 
demand  the  suffrage,  and  I  believe  further  that  whenever  woman  does 
demand  it  that  it  ought  to  be  granted.  I  admit  that  I  am  in  doubt 
whether  a  majority  of  women  do  demand  it;  and  if  such  an  amendment 
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ss  that  su^csted  by  the  gentleman  from  Los  Angeles  can  arrive  at  that, 
I  believe  it  would  be  a  proper  aolution  of  the  question.  That  is  my 
opinion  as  to  the  abstract  question.  If  I  had  an  opportunity  or  felt  at 
liberty  to  vote  personally  upon  the  question,  I  would  have  voted  for  the 
amendment  of  the  gentleman  who  moved  to  strike  out  the  word  "  mate." 
I  am  here,  however,  as  a  representative.  I  believe  that  three  fourths  of 
the  constituents  whom  I  have  the  honor  in  part  to  represent  are  opposed 
to  it.  I  believe  that  three  fourths  of  the  voters  of  the  State  are  opposed 
to  it;  and  although  the  sentiment  has  been  often  expressed,  I  do  not 
remember  to  have  heard  it  expressed  in  this  Convention  at  all,  yet  I 
recognize  the  duty  of  acting  in  a  representative  capacity  upon  questions 
of  such  magnitude.  Therefore,  I  could  not  vote  for  the  amendment  of 
that  gentleman,  because  in  doing  so  I  would  not  reflect  the  sentiments 
iif  my  constituents,  and  because  they  had  no  question  of  this  kind  in 
any  political  platform,  so  far  as  I  know,  nor  did  any  candidate,  so  far  as 
I  know,  make  it  an  issue  in  the  canvass.  Besides,  I  believe  if  we  put  it 
into  the  Constitution  it  would  defeat  it.  I  would  be  willing  to  go,  how- 
ever, just  as  far  as  would  b«  proper  under  the  circumstances. 

I  believe  that  the  pronnsitiou  of  the  committee  was  correct.  It  laid 
down  a  flexible  rule.  The  Legislature  might  confer  this  right.  Per- 
haps that  was  asking  too  much;  but  I  do  think  that  to  allow  it  by  a 
two-thirds  vote  would  be  a  proper  provision  in  this  Constitution.  As  to 
the  amendment  offered  by  the  gentleman  from  Sacramento,  which  he 
admits  is  a  renewal  of  the  proposition  in  a  modified  form,  I  am  opposed 
to  it,  because  it  makes  a  property  qualification  in  the  one  case  which 
does  not  exist  in  the  other.  If  there  was  any  qualification  for  voters 
outside  of  those  provided  in  our  Constitution,  I  would  make  that  a  quali- 
fication of  intelligence  and  education.  Although  I  can  see  in  man^ 
crises,  as  in  the  case  supposed  by  the  gentleman  from  Sacramento,  it 
would  be  diflicult,  yet  in  most  cases  it  would  be  a  safe  rule.  If  I  were 
in  favor  of  any  qualification  it  would  be  that.  If  the  amendment  of 
the  gentleman  from  Los  Angleles  Should  be  presented  I  think  it  would 
he  the  proper  solution  of  the  question.  It  provides  that  the  Legislature 
shall  submit  the  question  to  the  women  themselves,  and  if  the  majority 
of  the  women  of  the  State,  as  indicated  by  the  census,  should  vote  in 
favor  of  woman  sufTrage,  it  would  be  a  full  and  complete  answer  to  the 
proposition  that  the  women  do  not  want  it.  But  I  must  say  in  this  con- 
nection that  there  is  one  point  that  the  gentleman  from  Sacramento  over- 
looks, as  to  whether  the  women  do  want  this,  and  who  would  vote.  In 
the  absence  of  such  a  tost  as  that  suggested  by  the  gentleman  from  Los 
.Vngeles,  it  is  impossible  to  say ;  but  I  will  sa^  further  that  from  what  I 
have  heard  on  the  subject  from  that  sex,  my  judgment  is  that  a  majority 
<if  them  do  not  desire  it.  I  will  say  further,  that  even  if  they  desired 
to  vote,  or  would  vote  upon  the  question  of  conferring  the  right  upon 
tliein,  it  if  an  open  question  whether  a  majority  of  them  would  vote 
sifter  the  right  were  conferred  upon  them.  While  I  admit  that  among 
those  who  advocate  woman  sufTrage  there  are  many  of  the  most  intelli- 
gent and  estimable  ladies,  yet  I  cannot  say  that  if  all  the  minority 
would  vote  that  they  would  be  the  best  class.  It  is  an  open  question. 
I  think,  however,  that  the  amendment  of  the  gentleman  from  Lios 
-Vngeles  would  solve  the  question  whether  they  desire  to  vote,  because 
that  would  lest  it  upon  that  very  (question  itself;  and  if  they  do  so  gen- 
erally voto  as  to  carry  the  proposition,  it  would  indicate  that  the  vote 
would  be  so  general,  that  we  might  say  that  they  would  vote  as  a  class. 
-Vs  to  the  effect  of  their  voting,  if  they  should  generally  vote,  I  enter- 
tain no  doubt  that  it  would  elevate  the  sttndard  of  our  politics.  I 
believe  thev  have  as  much  intelligence,  I  believe  they  would  l)e  better 
qualified — I  know  they  would  be  belter  qualified  than  many  whom  our 
almost  universal  sufirage  system  has  permitted  to  vote.  I  believe  that 
their  aspirations  are  purer  and  better.  I  believe,  among  men,  there  is 
no  more  interest  in  property,  than  women  feel  in  property ;  and  as  to 
the  family  relations,  as  to  their  children,  there  is  no  class  of"^ people  who 
take  the  interest  in  politics  affecting  their  families  that  the  mothers  of 
the  land  do.  I  cannot,  therefore,  vote  for  the  amendment  offered  by 
the  gentleman  from  Sacramento.  If  the  amendment  of  the  gentleman 
from  Los  Angeles  shall  be  presented,  I  shall  take  pleasure  in  voting  for 
that;  and  if  that  cannot  be  adopted,  I  propose  to  oner  as  an  amendment 
to  add  after  the  word  "  Legislature,"  in  the  eighth  line, "  by  a  two-third 
vote  of  each  branch." 

BEUARKS   UF    MR.   SBiFTKK. 

Mb.  SHAFTER.  Mr.  Chairman :  I  wish  simply,  like  the  other  gen- 
tlemen, to  leave  my  record.  I  concede  that  the  gentleman  fnun  Nevada, 
Mr.  Wickes,  has  correctly  characterized  what  has  been  said,  as  trivial 
considerations  that  are  offered  in  place  of  reasons.  But  when  gentlemen, 
like  my  friend,  Mr.^  Freud,  whose  genius  I  admire,  are  obligM  to  assign 
as  a  reason  why  wo'nien  ought  to  M  excluded  from  this  riglit,  that  it  is 
going  to  jeopardize  the  ratification  of  this  abortion  that  they  are  going 
to  send  out,  it  is  time  that  we  should  have  the  purity  of  women  repre- 
sented here  ond  elsewhere  too.  I  cannot  see  any  reason  whatever  for 
submitting  this  question  to  the  Legislature.  I  can  tell  gentlemen  that 
the  child  is  bom  to-day  that  will  see  this  right  granted.  Some  of  us 
here  to-day  will  live  to  see  it.  Coming  events  cast  their  shadows  before. 
I  have  stood  up  in  this  State  and  been  hissed  for  simply  enunciating  the 
fact  that  all  men  were  created  equal.  I  predicted  that  the  institution 
I  condemned  would  die,  and  it  is  dead  to-day;  and  I  tell  gentlemen 
here  to-day  that  this  injustice  that  has  been  practiced  so  long  has  got  to 
end.  Men  will  rea-son  upon  it.  They  will  think  upon  it.  There  will 
1)6  opposing  interests  that  will  make  other  women  less  timid,  and  then 
the  truth  will  prevail  against  this  prejudice  that  has  so  long  existed. 
Why,  the  gentleman  from  Placer  reads  us  a  statement  from  Indianapolis 
by  a  Captain  somebody.  Well,  he  may  he  a  Captain,  but  it  does  not 
need  anything  but  this  letter  to  write  him  down  ai^ss;  and  sage,  wise 
gentlemen  take  for  granted  statements  which  are  aisputed  by  every 
intelligent  man  who  has  lived  in  Wyoming.  They  are  statements,  too, 
that  do  not  amount  to  anything  if  tlu-y  were  true.     If  it  is  true,  it  is 


nothing  but  one  of  the  instances  that  are  all  the  time  occurring  through- 
out the  land. 

The  question  is :  What  is  the  general  resultT  No  man  can  be  true  to 
his  mother  or  his  wife  but  who  will  be  obliged  to  believe  thai  purity 
would  he  created  by  bringing  either  one  or  the  other  to  the  polls. 
Our  politics,  in  these  times,  are  nothing  but  a  mass  of  corruption,  from 
top  to  bottom.  The  merits  of  controversies  are  all  lost  sight  of  in  the 
abuse  of  candidates.  It  is  time  a  better  clement  was  intrmluced.  It  is 
true  women  have  not  yet  been  trained  in  political  economy,  but  she 
instinctively  perceives  the  ri^ht  and  shuns  the  wrong.  You  cannot  take 
one  out  of  a  tnouaand  that  will  not  be  a  better  citizen  than  the  average 
voter;  she  instinctively  sees  the  right;  she  shrinks  from  wrong  without 
being  told  even  of  its'  character.  I  think,  sir,  that  gentlemen  might 
pause  and  reflect  upon  this  subject.  I  know  that  this  Convention  is 
going  to  vote  down  the  proposition,  as  a  matter  of  course.  I  believe 
that  the  gentleman  from  Sacramento,  Mr.  McFarland,  is  right,  and  you 
may  make  up  your  minds  to  accept  it.  The  time  will  come  when  they 
will  go  to  the  polls,  and  no  man  can  go  to  the  polls  and  vote  with  them 
without  being  elevated  by  their  presence.  It  is  so  in  Wyoming,  accord- 
ing to  the  best  authorities.  The  gentleman  from  Los  Angeles  concedes 
a  fact  and  then  denies  its  application.  He  says  distinctly  that  the 
women  of  this  State  are  the  most  competent  to  judge  whether  they 
ought  to  have  the  right.  WcU,  sir,  that  is  conceding  the  whole  ground. 
What  greater  statesmanship  is  required  than  to  solve  that  question  cor- 
rectly ?  Yet,  the  gentleman  gives  the  women  this  power.  I  hope  bis 
amendment  will  be  offered,  and  that  we  shall  submit  the  question  to  the 
women  themselves. 

M«.  HOWARD.    I  will  offer  it. 

Mb.  SHAFT£R.  I  hope  that  he  will  submit  to  some  modification  of 
it.  If  some  do  not  want  to  voto,  why  should  we  deprive  women  who  do 
want  to  vote  of  that  privilege? 

BEHABKS  or  MB.   BSTKE. 

Mb.  ESTEE.  Mr.  Chairman:  I,  for  one,  most  heartily  indorse  the 
ebjection  interposed  by  the  gentleman  from  San  Francisco,  Mr.  Freud. 
I  hope  that  these  amendments  will  not  be  adopted,  because  it  will  have 
a  tendency  to  load  down  the  Constitution,  Although  it  has  been  charged 
that  the  work  of  this  Convention  is  an  abortion  and  the  members  abor- 
tionists, I,  at  the  same  time,  do  not  believe  it.  I  believe  that  wc  .are 
here  trying  to  make  a  good  Constitution,  and  I  believe  that  Constitution 
ought  to  be  adopted.  [Applause.]  My  friend  says  he  does  not.  Hence 
he  has  no  objection  to  weighting  it  down.  I  have.  There  have  some 
great  reforms  gone  into  this  Constitution  that  we  hope  will  be  adopted 
by  the  people.  The  gentleman  from  Marin  says  that  no  man  can  be 
true  to  bis  mother  or  wife  who  does  not  maintain  the  doctrines  that  he 
does. 

Mb.  SHAFTER.     I  said  no  such  thing. 

Mb.  ESTEE.  I  understood  him  to  say  that  no  man  can  be  true  to  his 
mother  or  his  wife  that  did  not  favor  this  proposition.  I  appeal  to  the 
reporter's  notes  if  it  is  not  true.  I  deny  that  he  has  a  right  to  say  that 
others  are  not  as  capable  of  judging  of  these  matters  as  he  or  any  person 
standing  upon  this  floor. 

Mb.  McFARLAND.  I  would  like  to  ask  the  gentleman  if  he  is  in 
favor  of  woman  suffrage  T 

Mr.  ESTEE.  I  am  opposed  to  woman  suffhtge.  You  should  have 
known  from  what  I  said. 

Mb.  McFARLAND.    I  could  not  tell. 

Mb.  ESTEE.  Mr.  Chairman:  I  would  state  that  the  gentleman,  from 
the  beginning  of  this  Constitutional  Convention,  has  invariably  told  us 
that  nothing  we  could  do  would  be  adopted. 

Mr.  McFARLAXD.  I  never  said  a  word  of  the  kind,  either  in  pnblic 
or  private. 

Mr.  ESTEE.    I  appeal  to  the  history  of  this  Convention. 

Mb.  McFARLAND.    You  may  appeal  to  that 

Mb.  ESTEE.  I  believe  whenever  the  women  of  the  State  are  in  favor 
of  woman  suffrage  that  they  ought  to  have  it.  I  am  willing  to  be 
governed  by  the  majority,  but  I  maintain  that  it  is  not  necessary  to  put 
this  question  into  this  Constitution,  and  thereby  bring  in  foreign  issues 
which  are  not  pertinent  to  the  questions  before  the  people,  and  which 
the  people  do  not  want  to  consider  now.  Let  the  matter  be  submitted 
as  a  separate  and  distinct  proposition,  and  then,  if  the  women  want  it, 
for  one,  I  say,  let  us  try  it.  But  I  claim  that  this  question  has  never 
been  discussed  by  the  people ;  that  the  people  who  elected  us  here  had 
no  idea  that  it  would  be  one  of  the  questions  that  we  wouM  pass  upon. 
If  submitted  to  the  people  in  this  Constitution  it  would  excite  a  discus- 
sion that  would  imperil  the  whole  instrument.  Were  I  not  oppmed  to 
woman  suffrage,  I  would  oppose  dealing  with  this  subject  at  this  time, 
and  in  this  manner.  I  would  not  object  to  allowing  the  people  to  vote 
upon  it,  but  placing,  as  it  is  placed  here,  requiring  the  people  to  vote  for 
or  against  it,  in  the  adoption  of  this  Constitution,  I  am  opposed  to  it. 

I  am  for  home  rule.  I  believe  that  the  wife  and  the  mother  performs 
her  duty  most  eminently  at  home.  However  unpopular  that  sentiment 
may  be,  I  still  believe  that  home  is  the  place  for  the  wife  and  the  mother. 
I  believe  that  the  wife  and  the  mother  have  not  been  studying  politics. 
I  believe  that,  admitting  that  they  were  even  brighter  characters  than 
the  men,  and  I  do  not  see  any  marked  difference  between  us — I  think 
they  are  probably  very  near  alike  on  matters  of  intellect,  at  least — they 
have  got  no  instruction  in  these  subjects,  and  therefore  I  agree  with  the 
gentleman  from  Sacramento,  to  this  extent,  that  it  would  raise  a  question 
too  marked  in  its  effect  upon  the  public  policy  of  the  State. 

Now,  sir,  my  chief  objection  to  all  these  amendments  is,  that  it  will 
imperil  the  Constitution,  because  there  are  a  large  number  of  people 
who  will  be  opposed  to  a  Constitution  with  these  provisions  in.  My 
second  objection  is,  that  the  people  of  the  State  have  not  discussed  this 
subject,  nor  are  they  preparecl  at  this  time  to  instruct  their  delegates  in 
this  Convention  upon  these  questions.     Therefore,  I  hope  that  all  amend- 
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menu  of  this  character  will  be  voted  down,  for  I  feel  sore  that  if  it  were 
inserted  in  the  Constitution  the  Constitution  would  be  voted  down,  not- 
withstanding the  many  good  and  valuable  provisions  that  might  be 
found  elsewhere  in  it. 

BIMABKa   OP   MR.   OBACI. 

Mr.  grace.  Mr.  Chairman :  I  do  not  rise  for  the  purpose  of  making 
a  speech,  but  merely  to  let  this  body  know  right  wlierc  I  stand.  I  am  a 
representative  of  the  City  and  County  of  Saa  Francisco,  and  I  intend  to 
do  my  duty  intelligently  and  honestly,  as  far  as  I  am  capable.  I  do  not 
want  it  to  be  said  that  this  honorable  body  did  not  know  where  I  stood. 
I  was  cut  off  for  want  of  time  from  stating  my  position,  and  I  desire  to 
state  it  now.  I  am  not  in  favor  of  striking  the  word  "male"  from  the 
Constitution  now,  and  I  would  not  consent  to  that,  because  I  believe  it 
would  be  to  load  the  Constitution  down  and  defeat  it.  I  am,  at  the  same 
time,  satisfied  that  it  would  be  right.  The  provision  I  was  in  favor  of 
was  the  provision  reported  by  the  committee,  to  give  the  Legislature  the 
right  to  remove  the  disabilities.  The  people  will  elect  the  Legislature, 
and  this  matter  will  be  discussed  before  the  people.  I  say  that  it  is  not 
a  new  question.  It  has  been  discussed  for  the  last  twenty-five  years,  all 
over  the  country.  If  the  representatives  of  the  people  should  desire  to 
remove  the  disabilities,  I  cannot  see  any  heinous  crime— I  cannot  see 
wherein  it  would  be  wrong — to  give  them  the  right  to  remove  the  disa- 
hilities. 

I  tell  you,  Mr.  Chairman,  that  before  twenty-five  years  have  passed, 
every  American  woman  of  the  age  of  twenty-one  will  have  the  right  of 
suffrage.  I  do  not  care  how  many  men  get  up  and  try  to  blackguard  it 
down.  I  have  not  seen  one  gentleman  on  the  opposite  side  attempt  to 
get  up  here  and  make  one  smgle,  solid,  substantial  argument,  or  show 
one  good  reason  why  women  should  not  vote.  I  cannot  see  any  good 
reason  or  cause  why  you  should  oppose  the  law.  It  has  never  Been 
considered  necessary  to  pass  a  law  to  compel  people  to  do  things  that 
they  want  to  do.  You  say  women  do  not  want  to  vote.  Then  why  are 
you  so  crazed  about  it?  One  gentleman  takes  up  a  paper,  or  clips  a 
piece  from  his  own  paper  and  reads  it,  giving  the  ideas  of  some  vaga- 
bond in  Wyoming.  I  nave  been  there  in  my  travels  around  the  world, 
and  I  know  that  the  people  there  are  satisfied  with  woman  suffrage. 
That  society,  was  made  up  of  miners — it  might  be  called  the  hardest 
class  of  people  from  the  Territory  of  Idaho,  from  Nevada,  and  Mon' 
tana.  It  was  the  first  rush  that  went  down  there  of  the  thieves,  gam- 
blers, and  lewd  women.  Woman  sufirage  was.  put  to  the  severest  test, 
among  the  hardest  class  of  people  that  ever  inhabited  the  Rocky  Moun- 
tains. It  was  giving  it  no  fair  test;  but  I  have  conversed  with  gentle- 
men from  there,  and  they  say  that  it  does  work  well ;  and  when  an 
intelligent  gentleman  gets  up  on  this  floor,  and  cites  you  to  an  instance 
where  there  was  a  jury  half  women,  and  one  woman  got  sick, 
ain't  that  enough  to  defeat  any  measure  in  a  Constitution  T  That  is  the 
reason  why  you  should  oppose  giving  them  the  rightof  suffrage.  Is  not 
a  man,  sitting  on  a  jury,  liable  to  be  taken  sick  and  die  T  Because  a 
woman  happened  to  be  taken  sick,  is  that  any  reason  why  her  whole 
sex  should  be  disfranchised?  But  if  the  majority  of  women  do  not 
want  to  vote,  does  that  deny  the  right?  Does  that  have  anything  to  do 
with  the  justice  of  the  thing?  I  am  now  in  favor  of  Mr.  McCallum's 
amendment,  that  he  suggested.  I  do  not  believe  in  Mr.  McFarland's. 
I  do  not  like  General  Howard's  plan.  They  would  have  to  vote  under 
restraint.  It  takes  courage  for  a  woman  to  come  out  for  woman  suffrage. 
Her  friends  and  relatives  have  an  undue  power  over  her,  and  try  to 
make  her  believe  that  it  is  humiliating,  and  that  she  ought  to  be 
ashamed  to  vote.  They  could  go  to  the  polls  just  as  easily  as  they  go  to 
church  or  to  the  theater,  because  our  election  days  in  California  are  the 
most  quiet  days  we  have  in  California.  There  is  no  gentleman  here  who 
can  get  up  and  show  one  good,  fair,  square  argument  against  it. 

REMAKKS   OF    UR.   STEXLK. 

Mr.  STEELE.    Mr.  Chairman :   I  send  up  an  amendment. 

Thk  secretary  read : 

"Add,  after  the  word  'elector,'  in  the  eighth  line,  'provided,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the  Legislature, 
by  a  two-thirds  concurrent  Vote,  from  conferring  the  right  of  sulTrage 
upon  female  citizens  of  the  State,  under  the  same  restrictions  as  male 
citizens.'  " 

Ms.  STEELE.  Mr.  Chairman;  I  presume  it  is  well  understood  by 
the  gentlemen  of  this  committee  that  I  am  in  favor  of  woman  suffrage, 
and  I  am  perfectly  willing  to  declare  it  at  any  time,  and  under  any  cir- 
cumstances. All  the  objections  that  have  been  urged  have  merely  been 
objections  that  have  gone  to  the  policy,  or  to  the  practicabilitv  of  the 
plan,  or  to  soraetliing  of  that  character,  and  have  not  touclied  the 
groundwork  of  the  subject  at-all.  The  gentleman  from  Placer,  Mr.  Fil- 
cher,  read  in  your  hearing  a  newspaperletter  written  by  some  person — 
a  man,  of  course — claiming  to  be  acquainted  with  the  practical  working 
of  woman  suffrage  in  Wyoming,  saying  it  is  about  being  abandoned 
there,  having  proven  a  failure.  I  presume,  from  the  tenor  of  his  letter, 
that  he  was  some  unfortunate  fellow  who  bad  been  defeated  for  an  ofGce 
in  that  Territory  by  the  woman  vote.  A  case  or  two  of  that  kind  has 
occurred,  I  am  credibly  informed.  Now,  Mr.  Chairman,  for  the  purpose 
of  refuting  the  charges  put  forth  in  that  letter,  I  wish  to  read  an  extract 
from  an  address  delivered  before  the  Massachusetts  Legislature,  January 
eighteenth,  eighteen  hundred  and  seventy-six,  by  the  Honorable  John 
W.  Kingman,  of  Wyoming,  for  four  years  Supreme  Judge  of  that  Ter- 
ritory. The  speaker  drew  a  vivid  picture  of  a  far-western  Court-room, 
such  as  has  been  so  frequently  described  in  the  newspapers: 

"This  has  been  changed  by  the  presence  of  women.  Lawyers  took 
their  heels  off  the  table,  and  quit  whistling  and  expectorating;,-  the 
Judge  put  his  legs  and  feet  under  the  bench  where  they  belonged  instead 
of  on  top  of  it;  the  attendants  and  spectators  came  Miter  dressed;  the 
room  was  kept  neat  ond  clean.  Since  leaving  the  bench  he  had  prac- 
ticed at  the  bar,  and  unqualifiedly  would  prefer,  both  as  Judge  and 


advocate,  to  have  a  mixed  jury,  and  he  believed  that  the  prevailing 
opinion  among  all  classes." 

To  show  the  good  effect  of  woman's  vote.  Judge  Kingman  instanced  a 
recent  municipal  election  in  Laramie  City,  where  theljest  men  of  both 
parties  had  united  in  the  nomination  of  a  People's  ticket: 

"The  saloon-keepers,  knowing  that  the  Sunday  law  against  the  sale 
of  liquor  would  be  rigidly  enforced  if  this  ticket  was  elected,  got  out 
another  ticket  the  night  before  election,  sent  out  runners  to  meet  the 
floating  population  coming  from  the  mines,  gave  them  liquor  and  free 
lunches,  and  rolled  up  a  very  large  vote.  Finding  themselves  in  dan- 
ger of  defeat,  the  law  and  order  party  sent  to  every  home  to  notify  the 
ladies  how  the  case  stood,  and  in  the  afternoon  the  women  turned  out 
and  worked  against  the  saloons,  among  them  many  of  the  wives  of  the 
saloon-keepers  and  candidates,  and  they  elected  the  temperance  ticket 
by  a  handsome  majority.  Without  the  women  the  reformers  would 
have  been  beaten  two  to  one.  I  do  not  believe  that  suffrage  causes 
women  to  neglect  their  domestic  affairs.  Certainly  such  has  not  been 
the  case  in  Wyoming,  and  I  never  heard  a  man  complain  that  his  wife 
was  less  interested  in  domestic  economy  because  she  bad  the  right  and 
took  an  interest  in  making  the  community  respectable.  In  the  election 
referred  to,  the  wife  of  a  keeper  of  a  billiard  saloon  notified  her  husband 
that  she  should  do  her  best  to  defeat  hira,  and  did  so.  But  so  far  from 
quarreling  with  her,  he  said  she  was  'perfectly  right,'  and  expressed  the 
opinion  that  his  wife  was  the  better  man  of  tlie  two." 

Judge  Kingman  related  several  instances  of  the  conversion  of  the 
public  men  of  the  Territory  to  the  cause,  and  the  way  in  which  they 
had  come  to  regard  it  as  one  of  the  settled  principles  of  the  polity  of 
the  Territory.  The  general  influence  of  woman  suffrage  has  been  to 
elevate  the  tone  of  society,  and  to  secure  the  election  of  better  men  to 
oflice,  and  thought  their  experience  refuted  the  objection  that  women 
unsex  themselves. 

"  The  effect  of  the  exercise  of  political  rights  upon  women  themselves 
of  course  cannot  yet  be  fully  apparent,  but  I  think  I  see  already  a 
marked  change  in  our  women,  ana  it  is  a  change  for  the  better.  The 
women  are  not  less  womanly,  nor,  in  the  slightest,  less  feminine  in  their 
conduct,  but  they  appear  more  eairnest,  more  serious,  less  devoted  to  fash- 
ion and  frivolous  pursuits.  I  have  never  known  or  heard  of  domestic 
unhappiness  caused  by  political  differences,  although  I  have  known  of 
many  instances  where  husband  and  wife  worked  for  different  tickets. 
Men  were  not  less  respectful  toward  women,  but  usually  more  so  than  in 
other  sections.  There  is  a  class  of  men  who  feel  bound  to  be  respectful 
toward  women  if  they  ever  expect  to  be  candidates  for  office.  The 
female  voters  are  nearly  equal  to  the  men  in  large  towns  where  twelve 
hundred  or  fifteen  hundred  votes  are  cast.  The  Swede  and  German 
women  nearly  all  vole,  but  the  native  American  predominate.  At  first 
only  a  few  women  voted,  but  at  the  last  two  elections  they  had  voted 
almost  unanimously,  and  more  uniformly  than  men." 

He  believes  the  women  had  as  full  a  knowledge  of  the  public  meas- 
ures pending  as  the  men,  and  often  they  were  more  fully  informed  than 
the  men.  He  thought  they  got  a  higher  and  better  public  sentiment  by 
the  political  representation  of  women.  Judging  from  his  experience  he 
did  not  know  of  any  objections  to  woman  suffrage,  and  he  believed  it 
would  be  the  safer  course  to  pursue  to  give  woman  that  right.  This 
testimony,  sir,  coming  from  the  source  it  does,  is  entitled  to  credence, 
and  fully  refutes  the  assertions  of  the  aforesaid  letter  writer.  In  addition 
to  this,  we  have  the  corroborating  testimony  of  Miss  Hindman,  of  Colo- 
rado, given  before  the  recent  annual  meeting  of  the  American  Woman 
Suffrage  Association.  She  visited  Wyoming  at  the  time  of  the  last  elec- 
tion, and  ascertained  that  the  best  women  of  Cheyenne  City  voted  at 
that  election.  Some  of  the  politicians  objected  to  women  voting,  because 
they  would  i^ot  stick  to  party,  but  scratched  their  ticket  in  a  very  dis- 
gusting manner. 

The  progress  which  woman  has  made  within  the  last  twenty-five 
years  is  apparent  to  all.  Then  she  was  only  fit  to  teach  a  few  small 
children  m  the  Summer  season  at  a  dollar  a  week.  Now,  more  than 
one  half  of  the  teachers  in  this  State  are  women.  Some  of  the  best 
schools  are  taught  by  them,  and  the  salaries  they  receive  as  teachers  is 
nearly  or  quite  equal  to  the  wages  paid  to  men  teachers  in  the  same 
grade  of  schools.  In  Boston  a  woman  superintends  the  schools,  at  a 
salary  of  four  thousand  dollars  a  year.  A  few  years  ago  a  woman  was 
hardly  known  to  speak  in  public,  except  at  Quaker  church.  Now, 
women  are  preachers,  lawyers,  and  doctors,  and  earn  money  on  the 
lecture  platform  as  do  men.  They  have  proved  themselves  equal  to 
every  duty  of  a  public  nature  they  have  attempted  to  perform.  They 
have  attacked  the  Chinese  wall  which  men  erected,  to  seclude  them 
from  all  the  public  and  profitable  vocations  of  life;  have  stormed  Ihe 
"wall  "  along  the  line;  have  made  many  a  breach  in  it,  carried  manv 
a  fort,  and  spiked  the  guns.  And  now  they  come  here  to  this  Capitol, 
the  citadel  of  the  political  power  of  the  State,  and  lay  siege  to  the  very 
bulwarks  of  constitutional  law;  and  by  logical  argument,  by  appeals  to 
your  reason,  to  your  love  of  justice  and  humanity,  they  ask  you  to  strike 
from  this  section  and  the  Constitution  that  hateful,  that  exclusive  word 
"  male,"  and  enfranchise  women.  Will  you  not  stand  up  by  her  side, 
take  her  by  the  hand,  and  with  her  fight  all  the  battles  of  life  man- 
fully and  courageously,  and  receive  her  into  full  communion  in  the 
State  as  she  does  you  in  the  family?  Or  will  you  continue  to  deny  the 
right  of  suffrage,  the  right  to  participate  with  you  in  the  affairs  of 
State,  to  woman,  who  was  the  playmate  of  your  childhood,  the  fond 
associate  of  your  youth,  the  beloved,  the  wooed,  the  betrothed  of  your 
manhood,  the  mother  of  your  children — the  wife,  the  sister,  the  mother, 
the  daughter,  the  companion,  the  helpmeet  of  your  life?  Possibly  the 
learned  doctor  on  the  other  side  would  not  like  to  hear  his  wife  speak 
in  public.  More  than  likely  she  would  not  care  to  hear  him,  unless  he 
would  make  a  better  speech  than  he  did  against  woman  suffrage  here 
in  the  committee  vesternay. 

Mr.  WEST.     iir.  Chairman  :  I  move  the  previous  question. 
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Seconded  by  Messrs.  White,  Freud,  Jones,  and  Huestis. 

The  main  question  was  ordered. 

The  CUAIKMAN.  The  first  question  is  on  the  adoption  of  the 
amendment  oSered  by  the  gentleman  from  San  Luis  Obispo,  Mr.  Steele. 

The  amendment  was  rejected. 

TuK  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the  amend- 
ment oflered  by  the  gentleman  from  Sacramento,  Mr.  McFarland. 

The  amendment  was  rejected. 

Mr.  HOWARD.  Mr.  Chairman:  I  believe  my  amendment  is  in 
onler  now.     I  send  it  up. 

Ten  SECRETARY  read : 

"Add, after  the  word  'elector,'  in  the  eighth  line;  ' Provided, after 
the  United  States  census  in  eighteen  hundred  and  eighty,  the  Legisla- 
ture shall  provide  that  if  a  majority  of  the  resident  women  of  this  State, 
excluding  Chinese  and  Indians,  over  twenty-one  years  of  age,  as  shall 
appear  by  said  census,  shall,  at  the  next  regular  election,  vote  in  favor 
of  female  suffrage,  all  resident  women,  over  twenty-one  years  of  age, 
shall  be  entitled  to  vote  at  all  elections  in  this  State."' 

Mr.  STUART.  Mr.  Chairman:  I  move  to  amend  the  amendment  by 
inserting  after  the  words  "twenty-one  years  of  age,"  the  words,  "and 
shall  have  paid,  within  one  year,  a  State  or  county  tax." 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment. 

The  amendment  to  the  amendment  was  rejected. 

Thr  chairman.    The  question  recurs  on  the  amendment. 

The  amendment  was  rejected. 

Mr.  BLACKMER.  Mr.  Chairman  :  I  move  that  the  committee  now 
rise,  report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Right  of  Suffrage,  have  made  progress,  and  ask 
leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  r.  M. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u..  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

RIORT  or  SCPrBAOI. 

Mr.  STEDMAN.  Mr.  President :  I  move  that  the  Convention  do  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  considering  the  report  of  the  Committee  on  Right  of 
Suflrage. 

So  ordered. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.    Section  one  is  before  the  oommJttee. 
Mr.  STEDMAN.    I  offer  an  amendment  to  section  one. 
The  SECRETARY  read : 
"Strike  out  the  word  'ninety'  and  insert  the  word  'thirty,' 

BIHABES  or  HR.  STEOMIK. 

Mr.  STEDMAN. '  Mr.  Chairman:  This  section  provides  that  a  foreign- 
bom  citizen,  or  person  who  wishes  to  become  a  citizen  of  the  United 
States,  he  must  take  out  his  papers  ninet^^  days  before  he  can  vote. 
Now,  sir,  I  think  it  is  not  right,  I  think  it  is  not  just,  and  I  would  like 
to  have  any  gentleman  of  the  committee  tell  me  where  he  finds  such  a 
thing  as  this  in  any  other  Constitution  in  the  United  States.  I  have 
failed  to  find  it.  I  find  in  New  York  there  is  such  a  restriction  as  this, 
but  the  limit  is  only  ten  days:  In  Pennsylvania  there  is  such  a  restric- 
tion, but  it  is  only  thirty  days.  I  cannot  find  it  in  any  other  Constitu- 
tion in  the  Union,  and  I  have  looked  at  all  of  them,  and  I  can  see  no 
reason  why  we  should  place  such  a  provision  in  here.  It  is  not  in  the 
old  Constitution.     I  believe  that  the  article  on  suffrage  was  a  good  one. 

Now,  sir,  when  Abraham  Lincoln  issued  his  call  for  troops,  the  Irish- 
man, the  German,  the  Italian,  the  Frenchman,  walked  side  by  side  with 
the  American.  They  were  not  then  asked  for  their  papers.  They  were 
accorded  the  privilege  of  fighting  for  this  country.  Side  by  side  with 
native-bom  Americans  they  fought  to  put  down  the  rebellion.  Side  by 
side  they  fell,  and  side  by  side  Uiey  returned  home,  some  of  them  crip- 
pled for  life.  Sol  say  let  us  place  no  further.restriction  upon  them  m 
regard  to  this  matter  of  voting.  Let  them  walk  up  side  by  side  with 
American-born  citizens  and  cast  their  vote.  The  restriction  of  two 
years'  residence  in  the  United  States  is  enough.  I  think  the  moment  the 
foreigner  takes  out  his  second  papers  he  should  be  allowed  to  vote.  Why, 
sir,  have  not  some  of  our  foreigners  remained  in  the  United  States  for 
years  before  taking  out  their  papers?  Why,  then,  should  we  require 
them  to  take  out  their  papers  three  months  before  they  can  vote?  It  is 
wrong,  and  I  protest  against  it.  I  offer  this  amendment  and  hope  it 
will  be  adopted. 

Mr.  FARRELL.    Mr.  Chairman:  I  offer  a  substitute  for  the  section. 

The  SECRETARY  read: 

"  Every  male  citizen  of  the  United  States  of  the  age  of  twenty-one, 
who  shall  have  been  a  resident  of  the  State  six  months  next  preceding 
the  election,  and  of  the  county  sixty  days,  and  of  the  election  precinct 
or  district  in  which  he  claims  his  vote  thirty  days,  shall  be  entitled  to 
vote  at  elections  which  are  now  or  may  hereafter  be  prescribed  by 
law ;  provided,  that  no  idiot,  insane  person,  or  person  convicted  of  any 
infamous  crime,  shall  be  entitled  to  the  privileges  of  an  elector." 

BBlfARKS   or   MR.   rABBELL. 

Mb.  FARRELL.  Mr.  Chairman  :  The  substitute  which  I  have 
offered  contains  three  points  distinct  from  the  other.    First,  it  dispenses 


with  that  discrimination  which  the  section  as  reported  has  made  against 
naturalized  citizens;  second,  the  alteration  of  the  time  of  residence 
required  in  the  State  and  county,  leaving  it  as  it  stands  in  the  old  Con- 
stitution; third,  it  cuts  out  that  provision  which  enables  the  I>egislature 
to  provide  for  woman  suffrage.  The  proposition  involved  in  the  first 
change  puts  our  foreign  bom  citizens  exactly  upon  the  same  plane  with 
the  rest  of  the  native  born,  just  the  moment  they  become  citizens,  and 
I  think  there  can  be  no  question  as  to  the  propriety  of  it.  The  natural- 
ization laws  of  the  United  States  reouire  certain  conditions  of  the  for- 
eigners who  settle  in  our  land  and  desire  to  become  one  of  us,  among 
which  are  the  renunciation  of  all  foreign  allegiance,  and  a  residence  of 
five  years.  Now,  the  argument  which  seeks  to  impose  additional  con- 
ditions, and  of  a  further  time,  after  he  has  fulfilled  all  these  conditions 
and  received  his  papers,  is  not  sound  in  any  sense,  and  is  not  worthy 
the  name. 

Mb.  HOLMES.  If  I  go  to  that  county,  I  have  to  live  there  ninety 
days. 

Mb.  FARRELL.  No,  sir.  It  takes  five  years  and  ninety  days  before 
he  can  vote.  The  United  States  Government  wisely  makes  certain 
requirements  aa  essential  to  citizenship,  among  which  is  a  residence  on 
the  part  of  a  foreigner  seeking  citizenship  of  five  years.  That  time  is 
required  to  give  him  an  acquaintance  with  the  laws  and  customs  of  the 
country;  in  order  that  be  may  be  qualified  ;  in  order  that  when  he  is 
permitted  to  exercise  the  duties  and  privileges  of  an  elector  he  may  do 
so  intelligently  and  understandingly.  And  I  insist  that  the  limitation 
set  by  the  laws  of  the  United  States  is  sufficient  to  determine  all  that  is 
necessary  in  converting  an  alien  into  a  citizen.  To  require  more  is  a 
Dutnifeetation  of  prejudice  against  foreign  bom  citizens.  Some  gentle- 
men may  say  that  it  is  intended  more  particularly  to  prevent  frauda, 
and  a  wish  to  naturalize  just  before  election  days.  But  I  insist  that  none 
of  these  frauds  'can  be  guarded  against  by  the  proscription  of  a  part  of 
our  people. 

Upon  the  second  point,  requiring  certain  length  of  residence  in  the 
election  district  in  which  the  ]>er8on  claims  his  vote,  I  am  more  positive, 
and  I  speak  more  particularly  as  the  representative  of  the  people  I  rep- 
resent here.  I  am  in  favor  of  requiring  sixty  days  in  the  county  ;  but 
to  require  sixty  days  residence  in  the  election  precinct  in  the  City  and 
County  of  San  Francisco  would  have  the  practical  effect  of  disfranchising 
ten  per  cent,  of  the  voters.  The  election  precincts,  numbered  from  one 
up  to  forty,  consist,  many  times,  of  a  single  block.  A  man  could  scarcely 
move  across  the  street  without  losing  his  residence,  and  this  disfranchise- 
ment will  invariably  fall  upon  the  poorer  classes — upon  the  poor  laborer, 
who  is  forced  to  reside  in  a  tenement,  and  subjected  to  frequent  removals. 
The  clause  in  relation  to  female  suffrage  I  have  stricken  out.  I  do  not 
intend  to  discuss  that  question.  I  am  simply  of  the  opinion  that  there 
is  no  considerable  public  sentiment  which  demands  female  suffrage. 
When  such  a  demand  is  made  it  will  be  time  enough  to  consider  uie 
question  seriously. 

BEMABKS  or  HB.  BBOWK. 

Mr.  BROWN.  Mr.  Chairman  :  It  appears  to  me  that  there  is  no  dis- 
crimination whatever  with  regard  to  tne  length  of  time  required,  as 
between  American  bom  and  foreign  bora  citizens  of  the  United  States. 
It  says  "every  native  male  citizen  of  the  United  States,  and  every 
naturalized  citizen  thereof,  who  shall  have  become  such  ninety  days 
prior  to  any  election,  of  the  age  of  twenty-one  years,"  etc.  This  includes 
native  male  citizens  of  the  United  States,  and  also  those  of  foreign  birth. 
And  there  is  no  discrimination  whatever. 

Mr.  STEDMAN.  Do  you  sa^  that  these  words,  "naturalized  citi- 
zens," apply  to  American  bom  citizens? 

Mb.  BRO'WN.  No,  sir;  but  both  native  bom  and  naturalized  citizens 
are  coupled  together  in  this  section,  and  if  you  have  ever  studied  the 
thing,  you  must  see  it  is  very  plain.  The  same  rights  are  granted  in  tlyis 
respect  to  foreigners  who  are  naturalized  that  are  granted  to  native  bom 
citizens,  and  I  don't  think  that  there  is  any  gentleman  of  foreign  extrac- 
tion that  desires,  in  reality,  anything  more. , 

Mr.  STEDMAN.  I  will  ask  you  anotherquestion.  You  say  it  applies 
to  native  born  citizens.  "Every  native  male  citizen  who  shall  have 
become  such  ninety  days  prior  to  an  election,"  is  the  way  it  would  then 
read. 

Mr.  BROWN.    That  is  all  right,  sir. 

REMARXS  or  HR.  BERRSTECHKR. 

Mr.  BEERSTECHER.  Mr.  Chairman:  It  does  seem  to  me  that  after 
a  man  acquires  the  right  to  exercise  the  right  of  suffrage  and  cast  a  bal 
lot  at  an  election,  if,  according  to  the  policy  of  this  country,being  a  native 
born,  he  have  a  right  to  exercise  that  right  of  suffrage  when  he  arrives 
at  the  age  of  twenty -one  years,  why  we  should  not  frame  a  constitutional 
provision  extending  that  time  for  ninety  days  longer.  Or,  in  other 
words,  oblige  a  person  to  be  not  only  twenty-one  years  old,  bnt  to  be 
twenty-one  years  and  three  months  old  before  he  can  exercise  the  privi- 
lege of  suffrage.  If  a  person,  being  a  native  born  American  citizen, 
arrive  at  the  age  of  twenty-one  years  and  thirty  days  four  days  before  a 
Presidential  election,  he,  by  virtue  of  this  provision,  by  virtue  of  this 
section,  if  it  (p  into  force,  could  not  vote  until  the  next  succeeding  Pres- 
idential election.  What  reason  is  there,  when  the  law  says  a  man  shall 
have  the  right  to  exercise  the  right  of  suffrage  when  he  has  arrived  at 
the  age  of  twenty-one,  that  we  should  step  in,  and,  by  a  constitutional 
provision,  put  off  that  right  for  three  months  longer,  and,  in  many 
instances,  deprive  the  possessor  thereof  of  the  power  of  exercising  that 
right  which  is  acquired  by  his  arriving  at  the  age  of  twenty -one  years? 
This  is  a  section,  too,  that  when  it  comes  to  be  constraed  in  the  Courts, 
will  be  open  to  considerable  doubt.  It  is  vague.  It  is  not  clear.  It  says 
that  every  native  male  citizen  of  the  United  States,  and  every  natural- 
ized citizen  thereof,  who  shall  have  become  such  ninety  days  prior  to  any 
election,  etc  Now,  is  it  every  native  male  citizen  who  shall  have 
become  such  ninety  days  prior  to  any  election?    It  is  a  question  whether 


Digitized  by 


Google 


Jan.  14, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


1017 


this  ninetj  days  restriction  applies  to  the  naturalized  citiien,or  whether 
it  has  reference  to  both  naturalized  and  native  bom  citizens.  It  occurs 
to  me  as  having  reference  merely  to  naturalized  citizens,  because  in  that 
connection  the  words  "  made  such  "  mean  something.  A  person  may  be 
a  citizen, and  yet  not  be  possessed  of  the  political  privilegeof  voting.  In 
the  formation  of  this  Government  the  States  delegated  to  Congress  the 
power  to  pass  naturalization  laws.  This  power  vested  exclusively  in 
Congress,  and  ever  since  it  has  been  the  policy  to  allow  foreigners  to  be- 
come citizens  of  the  United  States,  and  exercise  the  elective  franchise, 
after  a  residence  of  five  years.  That  is  the  law  to-day,  and  has  been  the 
law  for  a  number  of  years,  and  what  sense  or  justice  is  there  in  putting  a 
provision  in  here  requiringa  residence  of  an  additional  ninety  days?  A 
person  must  be  here  five  years;  and  if  he  arrives  aCthe  age  of  eighteen, 
ne  must  be  here  three  years.  What  sense  is  there  in  recjuiring  ninety 
days  longer?  It  does  not  seem  to  me  just,  and  certainly  la  not  in  har- 
mony with  the  theory  of  ^vemment,  which  has  prevailed  for  years,  in 
requiring  a  five  years'  residence.  I  am  in  favor  of  the  amendment  of 
the  gentleman  from  San  Francisco,  Mr.  Stedman.  I  am  also  in  favor  of 
the  amendment  of  the  gentleman  from  San  Francisco,  Mr.  Farrell.  The 
substitute  of  Mr.  Farrell  is  the  proper  substitute,  and  ought,  in  my 
opinion,  to  be  adopted  instead  of  tne  section  as  it  now  stands. 

Mb.  HUESTIS.  Mr.  Chairman :  In  my  judgment,  sir,  this  section  is 
intended  to  correct  abuses  growing  out  of  the  practice  of  rushing  to  the 
Courts  a  few  days  before  election  by  persons  seeking  to  become  citizens. 
I  think  it  is  a  good  provision,  and  it  is  one  which  will  receive  the  hearty 
indorsement  of  the  intelligent,  moral  elements  of  this  State,  and  there- 
fore, I  hope  the  section,  as  reported  by  the  committee,  will  prevail. 

TBK  PBKTIOtIS  QCISTIOK. 

Mb.  LARUE.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  West,  McConnell,  Evey,  and  Huestis. 

Tbx  CUAIBMAK.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

The  chairman.  The  first  question  is  on  the  amendment  of  ihe 
gentleman  from  San  Francisco,  Mr.  Stedman. 

Lost. 

Thi  chairman.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.  Farrell. 

Division  was  called  for,  the  committee  divided,  and  the  amendment 
was  lost — ayes,  35. 

Mr.  miller.    Mr.  Chainoan:  I  offer  an  amendment  to  the  section. 

Tbb  SECRETARY  read : 

"  Add  to  the  section, '  Provided  further,  that  no  person  hereafter  con- 
victed of  the  embezzlement  or  misappropriation  or  public  money  while 
holding  office,  or  employed  in  the  public  service,  shall  ever  exereiso  the 
privileges  of  an  elector,  or  hold  any  office  whatever  in  this  State.' " 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment 

Adopted  unanimously. 

Mk.  SHURTLEFF.    Mr.  Chairman :  I  offer  an  amendment. 

Tbe  SECRETARY  read : 

"Amend  section  one  by  striking  out  the  word  'district,'  in  the  fourth 
line,  and  inserting  the  word  '  precinct.'  " 

Mb.  SHDRTLEFF.  Mr.  Chairman :  The  object  of  that  amendment 
is  to  insert  the  word  "precinct,"  which  has  more  local  significance  than 
the  word  "  district." 

Mr.  CAPLES.  I  am  opposed  to  the  amendment  This  term  was  dis- 
cussed in  the  committee,  and  it  was  agreed,  and  I  think  with  good 
reason,  that  the  term  was  indistinct  and  indefinite.  It  may  mean  a 
judicial  district,  or  it  may  mean  a  Congressional  district,  or  some  other 
district ;  we  therefore  decided  to  use  the  word  "  precinct" 

Mb.  FREUD.  If  the  gentleman  will  allow  me,  it  is  "district"  in  the 
section  now,  and  the  gentleman  moves  to  insert  "  precinct" 

[Laughter.] 

Mb.  CAPLE13.  My  understanding  was  certainly  that  it  was  agreed 
to  in  the  committee.  If  that  be  the  case  I  am  in  favor  of  the  amend- 
ment.   The  word  "district"  is  liable  to  be  misunderstood. 

Mb.  8WEN80N.  I  move  to  strike  out  the  words  "election  districts," 
and  insert  the  word  "counties." 

Mr.  stedman.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
to  the  amendment,  but  I  am  strenuously  opposed  to  the  amendment  of 
the  gentleman  from  Napa,  Dr.  Shurtleff.  A  resident  of  San  Francisco 
may  lose  his  residence  by  simply  moving  across  the  street,  or  changing 
troTn  one  hotel  to  another.  I  must  say  that  the  amendment  is  a  very 
foolish  one,  and  I  hope  this  Convention  will  show  their  good  sense  and 
vote  it  down. 

RBHABKS  OF  HB.  XSTKI. 

Mb.  E8TEE.  Mr.  Chairman:  I  can  heartily  indorse  the  amendment 
of  the  gentleman  from  Napa,  and  I  wish  to  state  the  reasons  in  a  very 
few  words.  It  is  truia  there  are  instances  in  San  Francisco  where  citi- 
zens would  lose  their  votes.  But  let  me  here  say  to  jrou,  that  designing 
politicians,  who  are  desirous  of  carrying  certain  districts,  could  make 
use  of  such  a  law  as  we  would  have  under  some  of  these  amendments, 
to  do  so.  They  could  get  men  to  move  across  the  street,  from  one  pre- 
cinct to  another,  a  few  days  before  the  election,  register  there,  and  where 
there  is  such  a  large  floating  population,  it  would  be  almost  impossible 
to  identify  them.  It  is  well  known  to  every  gentleman  on  this  floor 
that  it  has  been  done  in  the  past,  and  I  hope  that  all  the  guards  possible 
will  be  thrown  out.  When  people  come  to  know  this  law  they  will  be 
guided  by  it,  and  not  move  until  after  tbe  election. 

Mb.  FARRELL.  Suppose  a  man  leaves  the  First  Ward  and  moves 
to  the  Eleventh  Ward,  inside  of  thirty  days,  would  be  still  be  allowed  to 
vole  in  the  First  Ward? 

Mb.  ESTEE.    Yes,  sir;  it  has  been  held  so. 
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Mb.  farrell.  I  know  a  man  who  was  refused  in  the  Elev^th 
Ward  and  went  down  to  the  First  Ward,  and  he  was  not  allowed  to  vote 
there. 

Mr.  ESTEE.  I  do  not  think  he  ought  t^be  allowed  to  vote  there. 
That  is  the  very  objection  I  make.  I  say  I  beneve  we  should  throw  these 
guards  around,  in  order  to  guard  the  purity  of  the  ballot-box;  that  in 
order  to  do  so  we  should  adopt  such  an  amendment  as  that  in  order  to 
compel  people  to  reside  long  enough  in  a  precinct  to  establish  their 
identity,  and  enable  us  to  ascertain  whether  such  persons  are  entitled  to 
vote  or  not.  It  does  away  with  these  colonization  schemes.  There  are 
tiroes,  as  the  gentleman  says,  when  certain  migratory  persons  will  lose 
their  votes.    But  it  will  be  of  great  utility  to  the  people  of  that  city. 

bbmabks  of  me.  blacemeb. 

Mr.  BLACEMER.  I  hope  the  amendment  proposed  by  the  gentle- 
man from  Napa  will  be  adopted.  I  am  opposed  to  the  amendment  of 
the  gentleman  from  San  Francisco.  To  say  that  a  man  who  has  lived 
in  the  county  ninety  days  may  vote  in  any  precinct  would  be  wrong.  I 
speak  from  experience  a  little  in  this  matter.  We  wanted  to  elect  a 
Board  of  Trustees  in  San  Diego,  and  there  was  quite  a  struggle  as  to  who 
should  be  elected,  and  colonization  was  resorted  to.  It  was  detected,  but 
they  carried  the  wards.  Now,  it  is  for  the  purpose  of  preventing  just 
such  things  as  this  that  we  want  this  proposition  adopted. 

BKMABXS   OF   MB.   MCCALLDM. 

Mr.  MoCALLUM.  Mr.  Chairman:  I  think  this  is  a  dangerous  piece 
of  business  now  presented  in  this  amendment  I  think  it  arises  from  a 
misapprehension.  I  may  say,  as  a  member  of  the  committee,  that  there 
has  been  a  misuse  of  words  in  one  particular.  If  gentlemen  will  turn  to 
section  one  of  the  article  on  right  of  suffrage  in  thepresent  Constitution, 
they  will  find  the  language  used  is  "county  and  district."  The  committee 
hare  used  the  words  "election  district"  Now  it  has  been  the  practice 
heretofore  that  a  party  living  in  the  county  could  vote  in  a  precinct, 
even  if  he  had  only  been  living  there  one  day.  He  can  vote  in  his 
precinct  He  must  be  a  resident  of  the  district  and  county.  That  was 
the  practice.  I  see  a  good  deal  of  force  in  the  argument  made  here  that 
if  a  person  changes  his  residence  within  ninety  days  he  cannot  vote.  It 
is  unreasonable  that  if  he  changes  his  residence  he  should  lose  his  vote. 
I  am  not  willing  to  go  so  far.  To  say  that  a  citizen  moving  from  one 
part  of  the  city  to  another  shall  be  precluded  from  voting,  is  a  sentiment 
which  I  shall  not  adopt.  This  is  the  way  it  reads  if  we  construe  it  iu 
the  usual  way.  What  does  it  mean?  I  suppose  it  may  mean  "  precinct," 
the  same  as  the  gentleman's  motion  means,  but  that  is  a  matter  that  is 
open  to  judicial  construction.  Now,  sir,  on  that  point  it  might  involve 
contested  elections,  and  I  am  not  disposed  to  change  the  phraseology  of 
the  present  Constitution.  Therefore,  I  propose  to  vote  against  this 
amendment,  and  if  the  time  comes  I  shall  move  to  make  it  read  pre- 
cisely as  it  does  in  the  present  Constitution.  We  have  already  provided 
something  against  frauds,  by  inserting  ninety  days  instead  of  thirty. 
But  when  you  come  to  make  the  extension  three  months  because  a  man 
has  removed  from  one  ward  to  another,  it  seems  to  me  very  absurd.  I 
think  the  amendment  ou^ht  not  to  be  adopted,  and  that  the  phraseology 
in  tbe  present  Constitution  should  be  adopted,  because  it  has  received 
judicial  construction.  The  law  now  says  that  a  party  must  be  a  resident 
of  the  district,  which  does  not  mean  precinct,  and  he  has  got  the  right 
to  vote  in  the  place  where  he  resides  on  the  day  of  election.  Tbe  Con- 
stitution as  it  IS  is  more  plain  and  comprehensive  than  the  present,  and 
I  hope  it  will  be  allowed  to  remain. 

BEHABKS  OF  MB.  BBTMOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman :  There  seems  to  be  some  obscurity 
in  the  language  used  in  the  present  Constitution,  and  also  in  the  lan- 
guage of  the  report  9f  the  committee.  I  refer  to  the  words  "  county  " 
and  "district;"  and  though  there  seems  to  be  found  no  decision  bearing 
on  the  question,  from  the  discussion  in  this  committee  there  seems  to  be 
some  uncertainty  as  to  how  tliese  words  should  be  construed.  I  am  in 
favor,  in  part,  of  the  amendment  offered  by  the  gentleman  from  San 
Francisco,  because  I  think  it  would  tend  to  remove  the  obscurity.  By 
inserting  the  word  "  county  "  instead  of  "  election  district,"  it  would 
have  no  reference  whatever  to  any  election  district  or  precinct.  If  I 
could  get  a  chance  I  would  offer  an  amendment  that  would  forever  set 
at  rest  any  question  that  might  arise.  It  is  as  follows :  I  would  strike 
out  from  and  including  the  words  " election  district"  in  line  four,  and 
including  the  word  "days"  in  line  five,  and  insert  as  follows:  "of  the 
county  ninety  days,  ana  in  the  election  precinct  in  which  he  claims  his 
vote  blank  days,"  leaving  it  to  be  filled  up  by  the  committee.  Then  it 
would  read  that  he  would  have  to  be  a  resident  of  the  State  one  year 
next  preceding  the  election,  and  of  the  county  ninety  days,  and  oi  the 
election  precinct  in  which  he  claims  his  vote,  blank  days,  say  thirty 
days.  K  I  get  an  opportunity  I  will  offer  this  amendment,  which  will 
set  at  rest  all  doubts;  and  because  the  pending  amendments  will  leave 
.a  little  of  this  obscurity,  is  the  reason  why  I  shall  vote  against  them. 

BEHABKS  OF  MB.  WBLLIN. 

Mb.  WELLIN.  Mr.  Chairman :  Would  it  be  iu  order  to  offer  a 
substitute? 

The  CHAIRMAN.    No,  sir;  not  at  present 

Mb.  WELLIN.  I  hope  that  the  amendments  will  be  voted  down 
until  we  get  to  the  amendment  of  the  gentleman  from  San  Francisco, 
Mr.  Reynolds.  I  certainly  differ  with  some  of  the  gentlemen  who  have 
spoken  here.  According  to  tbe  report  of  the  committee,  it  seems  to  me 
that  a  hardship  will  be  worked  upon  two  classes  of  citizens;  that  is  to 
say,  naturalized  citizens,  who  must  have  taken  out  their  papers  three 
months  before  an  election,  which  is  making  an  addition  of  three  months 
to  the  usual  term  of  five  years;  and  it  also  works  a  hardship  upon  young 
men  who  become  of  age  just  before  an  election,  and  so  lose  their  votes 
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forCbkt  year,  by  addiug  three  monthi  to  their  term.  I  am  perfectly 
willing  to  throw  all  poeiiible  Bafeguards  around  the  ballot  box,  for  that 
is  where  our  strength  and  our  freedom  lays,  but  I  will  vote  for  no 
measure  that  will  throw  ^mbling  blocks  in  the  way  of  those  who  are 
entitled  to  exercise  the  eftctive  franrhise.  I  think  such  a  provision 
would  work  a  serious  hardship.  There  are  a  great  many  people  who 
have  to  change  their  residence  and  move  from  one  part  of  a  county  or 
city  to  another,  and  under  this  provision  the^  will  be  cut  off  m>m 
voting.  I  hope  the  section,  as  reported,  will  either  be  voted  down  or 
amended  so  as  to  make  it  reasonable. 

Mr.  CAPLES.  Mr.  Chairman :  I  am  opposed  to  all  these  amend- 
ments, and  as  the  Chairman  of  the  committee  is  absent 

The  chairman.  The  gentleman  has  spoken  once.  The  question 
is  on  the  amendment  of  the  gentleman  from  San  Francisco,  Mr.  Swenson. 

Lost. 

Thk  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Napa,  Mr.  Shurtleff. 

Division  bemg  called  for,  the  amendment  was  adopted,  by  a  vote  of  58 
ayes  to  35  noes. 

Mr.  REYNOLDS.  Mr. Chairman:  I  nowoffertlieamendment  which 
I  have  just  read. 

Mr.  TINNIN.  I  rise  to  a  point  of  order.  H«  is  striking  out  what 
has  just  been  adopted.  The  word  "precinct"  has  just  been  adopted. 
I  rise  to  that  point  of  order. 

Thk  CH.MKMAN.  The  point  of  order  is  not  well  taken.  He  moves 
to  strike  out  that  language  in  connection  with  other  language. 

Mr.  REYNOLDS.  I  preserve  the  word"  precinct "  there,  but  I  wish 
to  avoid  this  obscurity. 

Mr.  STEELE.  The  words  "thirty  days,"  have  been  vote<l  upon 
once. 

Th«  CHAIRMAN.    No,  sir. 

Mr.  REYNOLDS.  I  have  no  wish  to  consume  the  time  of  this  com- 
mittee. The  object  of  this  amendment  is  to  use  language  that  is  well 
understood,  and  to  use  the  political  subdivisions  of  the  State  instead  of 
"  election  districts."  If  this  amendment  be  adopted  it  will  make  the 
matter  perfectly  plain,  and  will  avoid  all  ditliculties. 

Me.  VACQUEREL.    Mr.  Chairman:  I  wish  to  offer  an  amendment. 

The  SECRETARY  read : 

"  Strike  out  in  line  eight  all  after  the  word  '  provided,'  and  insert : 
'  whenever  the  Courts  shall  grant  to  Mongolians  the  right  of  citizen- 
ship, the  legislature  shall  remove  all  disabilities  from  exercising  the 
elective  franchise  on  account  of  sex.' " 

Tbe  CHAIRMAN.  Not  in  order.  That  matter  has  been  acted  upon. 
The  question  is  on  the  amendment  offered  by  the  gentleman  from  San 
Francisco,  Mr.  Reynolds. 

reharis  or  UR.  labkin. 

Mr.  LARKIN.  The  word  "district,"  as  used  in  the  old  Constitu- 
tion, applied  directly  to  the  districts  existing  at  the  time,  that  then 
existed.  Now,  to  use  the  word  in  this  Constitution  might  mean  a  rail- 
road district.  It  might  mean  a  senatorial  district.  I  tnink  a  residence 
of  ninety  days  ought  to  be  reauired  in  the  county,  and  not  in  the  rail- 
road district  and  congressional  district,  and  thirty  days  in  the  precinct. 
That  will  protect  any  county  from  fraud.  Tbe  people  who  live  along 
the  mountains  engaged  in  stock  raising,  will,  aei-eat  many  of  them,  be 
disfranchised,  if  tne  election  shall  be  held  in  November.  They  could 
not  be  at  home  three  months  previous  to  an  election.  They  could  be 
at  home  thirty  days.  I  desire  to  protect,  as  far  as  possible,  elections.  I 
have  seen  frauds  committed  by  transfers  from  one  county  to  another; 
but  there  is  no  danger  at  all  when  you  limit  the  residence  to  ninety 
days  in  the  county.  There  is  no  danger  when  you  require  a  person 
moving  from  one  precinct  to  another,  to  live  in  th<uprecinct  thirty  days. 
I  believe  it  is  to  the  interest  of  the  people  of  this  State  to  protect  voters. 
I  believe  thirty  days  in  the  precinct  is  enough. 

REHARKS  OF   HR.  TINNIH. 

Mr.  TINNIN.  Mr.  Chairman :  I  am  opposed  to  this  carpetbag  sys- 
tem of  voting;  it  is  a  system  that  will  allow  a  man  to  go  from  one  dis- 
trict to  another  and  vote  for  Supervisors.  I  have  seen  the  evils  of  this 
system.  There  are  cases  where  Supervisors  are  to  be  elected  where  great 
interests  are  involved — perhaps  the  county  printing,  or  something  of 
that  kind — and  parties  who  are  interested  in  the  result  will  pay  the 
board  of  men  thirty  days,  to  get  them  to  move  across  the  line  for  the 
purpose  of  voting.  Now,  sir,  this  thing  has  resulted  in  great  evil  to  the 
people  of  this  State,  and  has  created  general  dissatisfaction.  I  believe 
the  report  of  the  committee  is  right,  that  every  person  should  reside 
ninety  days  in  the  place  where  he  lives  before  he  can  properly  understand 
the  necessities  of  the  community.  He  may  have  removed  from  a  com- 
munity that  is  entirely  different  from  the  one  to  which  be  has  moved. 
Thirty  days  are  not  enough  to  enlighten  him  on  the  surroundings.  We 
place  too  little  value  on  the  right  of  suffrage  in  this  State.  This  is  one 
of  the  great  and  growing  evils  of  this  country;  it  was  the  means 
through  which  Rome  lost  her  liberties.  We  are  now  drifting  into  the 
same  condition,  and  it  will  be  stopped  if  people  who  exercise  the  right 
of  suffrage  are  compelled  to  live  longer  in  the  communities,  in  oraer 
that  thev  may  understand  the  necessities  of  the  country. 

Mr.  S'TEDMAN.  I  ask  you  if  it  is  not  a  fact,  that  in  several  States 
foreign  born  citizens  are  allowed  to  vote  in  less  time  than  is  required  by 
the  United  States  to  make  them  citizens — in  Colorado,  Nebraska,  and 
other  States? 

Mr.  TINNIN.  I  say  it  is  a  very  great  mistake  for  these  States  to 
adopt  such  a  rule.  I  don't  care  whether  they  are  native  born  or  foreign 
born  citizens.  A  native  born  citizen  has  no  right  to  vote  until  he  has 
lived  there  long  enough  to  understand  the  wants  of  the  community. 

Mr.  VAN  DYKE.  Mr.  Chairman:  Is  an  amendment  in  order?  If 
■0, 1  would  move  to  insert  in  line  four,  between  the  woi<ds  "years"  and 


"next,"  "and  of  the  county  ninety  days;"  in  line  five,  strike  out 
"  ninety  "  and  insert  "thirty." 

The  CHAIRMAN.  Not  in  order  at  present  The  question  is  on  tbe 
amendment  offered  by  the  gentleman  from  San  Francisco,  Mr.  Reynolds. 

Mb.  van  dyke.  I  wish  to  explain  what  this  amendment  is,  so 
that  members  will  understand  it  wnen  I  come  to  offer  it.  It  would 
read  like  this:  "Of  the  State,  one  year;  and  of  the  county,  ninetv 
days  next  preceding  the  election  ;  and  of  the  election  precinct  in  whicb 
he  claims  his  vote,  thirty  days." 

Mr.  REYNOLDS.    That  is  precisely  my  amendment. 

Mb.  VAN  DYKE.  No,  sir.  "County"  comes  in  after  the  word 
"  year." 

REMARKS  or  MB.   BtOOS. 

Mr.  BIGGS.  Mr.  Chairman:  I  am  opposed  to  that  amendment  It 
is  well  known  by  every  gentleman  here  that  we  should  guard  the  ballot 
box.  I  think  no  evil  will  result  to  voters  if  we  require  ninety  days  in 
tbe  precinct  The  gentleman  proposes  now  to  make  it  thirty  days. 
I  would  have  no  objection  to  sixty  days.  But  I  do  not  want  any 
colonization  in  this  State.  No,  gentlemen,  that  is  not  what  we 
want  I  am  sorry  to  say  it,  but  I  know  that  men  have  been  colon- 
ized in  this  State,  and  will  be  again  unless  we  prevent  it  It  would 
work  no  greater  hardship  on  a  native  born  citizen  than  a  foreign 
born.  I  want  to  protect  tne  ballot-box  from  frauds,  and  to  do  so  a  man 
ought  to  be  required  to  remain  in  the  precinct  at  least  sixty  days  before 
he  can  vote.  I  think  the  amendment  of  the  gentleman  from  Napa  was 
entirely  sufficient,  and  makes  the  section  all  that  any  person  should 
require.  The  great  hue  and  cry  has  been  the  colonization  of  voters,  and 
every  gentleman  knows  it  It  is  not  necessary  to  allude  to  it  here.  It 
has  caused  more  trouble,  and  more  contested  elections,  and  more  con- 
fusion and  discord,  than  all  other  causes.  Now,  there  is  no  gentleman 
here  but  knows,  as  has  been  cited  by  the  gentleman  from  Los  Angeles, 
that  you  can  colonize  in  certain  districts  to  elect  certain  gentlemen  in  a 
city  or  town.  That  is  the  case  in  cities  like  Sacramento  or  San  Fran- 
ciKo.  Great  frauds  can  be  perpetrated  in  this  manner.  They  can  go 
out  of  the  towns  and  live  for  thirty  days  in  the  county  precincts  if  it  is 
necessary  to  carry  certain  districts.  Gentlemen  upon  the  floor  know 
that  perfectly  well.  I  have  seen  two  carloads  leave  one  part  of  the 
county  for  the  purpose  of  voting  taxes  upon  another.  I  want  to  protect 
the  ballot-box  irom  these  things.  In  order  to  protect  the  right  of  fran- 
chise, it  is  necessary  that  they  should  remain  ninety  days  before  they 
are  entitled  to  vote.'  If  they  move  out  of  one  precinct  into  another,  they 
do  so  voluntarily.  They  know  what  the  law  is,  let  them  abide  by  it 
I  do  not  care  how  hard  the  law  is,  it  is  the  duty  of  every  man  to  obey 
it.  If  gentlemen  undertake  to  colonize  voters  under  this  provision,  they 
will  find  it  a  very  difficult  task. 

THE  PBtviovs  qvisnoN. 

Mr.  TULLT.    I  move  the  previous  question. 

Seconded  by  Messrs.  Larue,  West,  Evey,  and  Wyatt. 

The  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Reynolds. 

Division  being  called  for,  the  amendment  was  lost  by  a  vote  of  44  ayes 
to  51  noes. 

Mb.  McCALLUM.    I  offer  an  amendment. 

The  SECRETARY  read: 

"  In  line  six  insert:  '  Provided,  that  no  native  of  China  shall  vote  at 
any  election.' " 

BEMABEB  OF  MB.  MCCALLUM. 

Mb.  McCALLUM.  Mr.  Chairman :  This  requires  a  word  of  explana- 
tion. This  is  offered  for  no  other  than  a  strictly  legitimate  purpose. 
This  section,  as  it  now  stands,  says  every  male  citizen  of  tbe  United 
States,  and  every  naturalized  citizen  thereof,  etc.  This  section,  as  it  now 
reads,  would  permit  Chinese  to  vote  in  case  they  should  become  natural- 
ized. There  nave  been  a  very  considerable  number  of  them  naturalized 
in  some  of  the  Eastern  States.  It  has  been  going  on  for  ten  years,  and 
very  little  notice  has  been  taken  of  it 

Mb.  STEELE.  I  would  like  to  ask  a  question.  Would  it  have  any 
effect  upon  the  law  of  the  United  States,  provided  it  should  declare  that 
they  shall  become  citizens?  Would  our  Constitution  have  any  effect 
upon  it? 

Mb.  McCALLUM.  TheStateof  Califomiamay  declarewhatforeigners 
may  vote.  Citizenship  is  one  thing,  the  right  of  suffrage  is  another,  and 
does  not  necrasarily  extend  the  right  to  vote.  Now,  suppose  the  Supreme 
Court  of  the  United  States,  if  this  question  should  come  before  the  Court, 
should  decide  that  the  Chinese  are  entitled  to  naturalization.  My  legal 
proposition  is  that  the  State  of  California  may  declare  that  tbe  Chinese 
shall  not  vote.  In  other  words,  that  no  native  of  China  may  vote. 
There  is  nothing  which  prohibits  the  State  of  California,  or  any  State, 
from  regulating  the  franchise,  except  the  Constitution  of  the  United 
States,  and  that  provides  simply  that  no  one  shall  be  prohibited  from 
voting  on  account  of  race,  color,  or  previous  condition  of  servitude.  As 
to  nativity,  some  may  be  excluded  and  others  given  the  right  It  was 
in  view  of  that  that  I  thought  wo  should  adopt  an  amendment  like  the 
one  I  have  proposed.  I  have  thought  over  the  various  forms,  and  have 
tried  to  put  it  in  the  best  form,  and  it  appears  to  me  that  this  is  about  the 
language  that  should  be  used. 

Mb.  SMITH,  of  Fourth  District.  Why  don't  you  include  the  Chinese 
that  are  born  here  in  this  country? 

Mr.  McCALLUM.  I  think  we  could  not  go  so  far  on  account  of  the 
Constitution  of  the  United  States.  I  think  this  is  the  proper  amend- 
ment. The  Constitution  says  that  persons  bom  in  the  United  States 
shall  be  citizens.    I  say  it  would  be  a  very  serious  omission  if,  hereafter. 
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when  the  qaestion  arises,  it  will  be  shown  that  we  have  given  them  the 
rixht  to  rote  by  our  own  Constitution.  I  propose  to  insert  these  words, 
but  I  will  willingly  give  way  to  any  gentleman  who  will  use  anyjbetter 
language  to  express  the  same  idea.  The  State  has  the  right  to  regulate 
the  franchise  in  any  way  not  precluded  by  the  Constitution  of  the  United 
States. 

Mb.  SWENSON.    I  move  an  amendment. 

Thk  SECRETART  read : 

"  Insert, '  provided,  no  elector  shall  be  considered  to  have  lost  his  resi- 
dence in  one  precinct  until  he  shall  have  gained  it  in  another.' " 

Mr.  ESTEE.  He  might  lose  it  for  cause.  He  might  be  sent  to  the 
Penitentiary,  or  to  the  Insane  Asylum. 

Ma.  ROLFE.  This  amendment  of  the  gentleman  from  Alameda,  it 
seems  to  me,  would  include  a  great  many  of  the  Caucasian  race.  We 
all  know  there  are  a  great  many  Englishmen  domiciled  in  China,  estab- 
lished in  business  there.  They  could  not  come  into  this  country,  if  they 
are  born  there,  and  be  naturalized.  We  had  better  consider  this  matter 
carefully. 

Mb.  McCALLUM.  That  very  difficulty  occurred  to  me.  Can  you 
suggest  some  proper  phraseology  to  avoid  it? 

Mb.  ROIiFE.  I  would  suggest,  "  Asiatic  Mongolians."  Why  not 
use  that  word  ? 

Mb.  AYERS.  I  would  ask  the  gentleman  if  it  could  not  be  remedied 
by  saying — "  not  born  of  American  or  European  parentage?" 

Mb.  ilcCALLUM.  I  had  thought  of  that,  but  it  might  suggest  the 
idea  that  this  is  made  on  account  of  race. 

Mr.  SWENSON.  Mr.  Chairman  :  I  desire  to  perfect  my  amendment 
so  it  will  read : 

"  Provided,  no  elector  shall  be  considered  to  have  lost  a  residence  in 
one  precinct  until  he  shall  have  gained  another,  except  otherwise  pro- 
vided in  this  Constitution." 

Mb.  TIKKIN.  Mr.  Chairman :  I  desire  to  call  attention  to  the  fact 
that  under  this  amendment  a  person  can  leave  the  State  and  go  around 
the  world  and  still  be  a  voter.  > 

Thk  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Mr.  Swenson. 

Mb.  HOWARD,  of  Los  Angeles.  I  hope  that  amendment  will  be 
adopted. 

Division  being  called  for,  the  committee  divided,  and  the  amendment 
was  lost — ayes,  26. 

Thb  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Alameda,  Mr.  McCallum. 

Adopted. 

Mb.  REYNOLDS.    I  wish  to  offer  an  amendment. 

Thb  SECRETARY  read : 

"Strike  out  from  and  inclusive  of  the  words  'election  precinct,'  in 
line  four,  to  and  including  the  word  'days,'  in  line  five,  and  insert 'of 
the  counter  ninety  days,  and  of  the  election  precinct  in  which  he  claims 
his  vote,  sixty  days.' " 

Mr.  REYNOLDS.  The  object  is  exactly  the  same  as  that  which  I 
offered  before.  It  is  the  same  amendment,  except  I  have  changed  the 
word  "  thirty  "  to  "  sixty,"  in  order  to  meet  what  appears  to  be  the  views 
of  the  committee. 

Mb.  BIGGS.  I  do  hope  the  Convention  will  vote  that  down.  We 
have  been  laboring  here  in  order  to  remedy  this  great  evil,  in  order  to 
satisfy  the  great  mass  of  voters  of  the  State.  '  I  nope  the  gentleman's 
amendment  will  be  voted  down.  We  roust  keep  and  protect  the  ballot 
box^cred. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman :  It  seems  to  me  that 
the  section  as  it  stands  will  disfranchise  one  third  of  the  voters  of  this 
State,  by  providing  that  they  shall  reside  in  the  precinct  ninety  days. 
Now  there  is  no  one  more  opposed  to  colonization  than  myself.  I  have 
seen  the  evil  of  it,  but  I  do  think  it  can  be  prevented  if  we  fix  the  limit 
at  sixty  days.  It  is  not  necessary  to  disfranchise  so  many  voters  in  order 
to  guard  against  this.  Laboring  men  and  mechanics,  as  a  general  thing, 
cannot  live  in  one  place  as  long  as  ninety  days.  They  are  not  so  well 
established,  and  they  form  a  very  large  portion  of  the  voters  of  this 
State.  It  seems  to  me  this  is  a  blow  directly  at  tbera,  whether  intended 
or  not. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Mr.  Reynolds. 

Division  was  called  for,  and  the  amendment  was  lost,  by  a  vote  of  38 
ayes  to  47  noes. 

Thk  CHAIRMAN.    The  Secretary  will  read  section  two. 

The  SECRETARY  read: 

Bro.  2.  Electors  shall,  in  all  cases  except  treason,  felony,  or  breach  of 
the  peace,  be  privileged  from  arrest  on  the  days  of  election,  during  their 
attendance  at  such  election,  going  to  and  returning  therefrom. 

Me.  HERRINGTON.    Mr.  Chairman:  I  call  attention 

Thb  CHAIRMAN.  If  there  is  no  amendment  to  the  section  the  Sec- 
retary will  read  section  three. 

Thb  SECRETARY  read : 

Sko.  3.  No  elector  shall  be  obliged  to  perform  military  duty  on  the 
day  of  election,  except  in  time  of  war  or  public  danger. 

Mb.  HERRINGTON,    I  wish  to  offer  an  amendment  to  section  one. 

The  chairman.    Not  in  order. 

Mb.  HERRINGTON.    I  appeal  from  the  decision  of  the  Chair. 

No  second. 

Tni  CHAIRMAN.    The  Secretary  will  read  section  four. 

The  SECRETARY  read : 

Sec.  4.  For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his  presence  or  absence  while 
employed  in  the  service  of  the  United  States,  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  State  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  seminary  of  learning;  nor  while 


kept  at  any  almshouse  or  other  asylum,  at  public  expense;  nor  while 
conflned  in  any  public  prison. 

The  chairman.  If  there  is  no  amendment  the  Secretary  will  read 
section  five. 

Thk  secretary  read: 

Sec.  i.    All  elections  by  the  people  shall  he  by  ballot. 

Mb.  McCALLUM.  I  move  that  the  committee  rise,  report  back  the 
article,  and  recommend  its  passage. 

Mr.  ANDREWS.    Mr.  Chairman :   I  wish  to  offer  a  new  section. 

The  SECRETARY  read: 

"The  Legislature  may,  by  law,  provide  for  the  registration  of  voters, 
and  may  make  such  laws  applicable  to  such  subdivisions  of  the  State  as 
may  be  proper." 

BEMABKS  OF  UK.  ANDREWS. 

Mb.  ANDREWS.  I  offer  that  amendment  for  the  reason  that  I  sup- 
pose it  will  be  held,  under  the  language  adopted  here,  that  the  Legisla- 
ture may  pass  laws  for  the  registration  of  voters.  That  being  the  case,  I 
want  it  so  that  counties  that  do  not  desire  a  registry  law  may  be 
exempted.    A  registry  law  in  my  county  would  he  a  very  great  burden. 

Mr.  BIGGS.    Would  not  that  be  local  or  special  legislation  ? 

Mb.  ANDREWS.  It  is  legislation  such  as  may  be  wanted  in  certain 
sections  of  the  State.  I  heard  the  gentleman  from  San  Francisco,  Mr. 
Estee,  say  that  the. Legislature  couM  make  a  registry  law  applicable  te 
certain  counties,  and  exempting  other  counties  from  the  operations  of 
the  law. 

Mr.  estee.  I  did  not  intend  te  say  so.  I  intended  to  say  that  I 
was  in  favor  of  the  Legislature  regulating  the  registration  of  voters  in 
this  State.  But  I  do  not  think,  under  the  provision  prohibiting  special 
legislation,  that  this  can  be  adopted.  I  thmk  it  will  conflict  with  that 
clause. 

Mb.  ANDREWS.  I  do  not  understand  that  it  is  necessary  for  the 
rule  to  be  uniform  throughout  the  State.  If  I  had  the  matter  in  my  own 
hands,  I  would  say  that  the  Legislature  should  have  no  power  to  pass 
any  registry  law.  It  would  work  a  very  ^reat  hardship ;  it  would  be  an 
outrage  upon  our  citizens.  It  would  l>e  impossible  for  me  to  compute 
the  expense  that  would  attend  a  registnr  law  in  our  county.  It  would 
exclude  a  large  number  of  legal  voters  Irom  the  privilege  of  voting.  It 
would  exclude  one  hundred  legal  voters  where  it  would  shut  out  one 
illegal  voter.  Another  reason  why  I  believe  there  should  not  be  a 
registry  law,  particularly  in  the  section  of  the  State  where  I  live,  is, 
that  it  would  add  so  much  to  the  expense.  The  history  of  the  registry 
law  in  this  State  is,  that  it  has  been  constantly  evaded.  This  is  the  very 
means  by  which  the  State  was  carried  at  the  last  Presidential  election. 
I  am  opposed  to  any  such  a  law. 

EBHABKS  OF  MR.   BI003. 

Mb.  biggs.  Mr.  Chairman;  I  don't  propose  to  discuss  this  question, 
but  I  have  a  few  words  to  say.  The  legislative  committee  and  the 
Committee  of  the  Whole  have  made  ample  provisions  in  this  matter. 
This  would  be  entirely  illegal  and  special  legislation.  It  Jias  been 
admitted  by  the  most  distinguished  men  that  the  way  to  purify  our 
elections  is  to  have  a  registry  law,  and  have  that  law  rigidly  enforced. 
My  friend  seems  to  think  that  we  lost  the  Presidential  election  on 
account  of  the  registry  law.  Now,  if  there  is  anything  that  will  pre- 
vent frauds  it  is  this  law.  He  says  the  expense  will  operate  very  heavily 
in  his  county.  It  is  a  well  known  fact  that  the  Assessor  is  allowed  t<> 
register  men  at  the  time  he  goes  around  assessing  their  property.  I 
think  my  friend  is  very  much  mistaken,  and  I  would  be  very  sorry  to 
see  anything  done  to  impair  the  usefulness  of  the  registry  Act. 

The  chairman.  The  question  is  on  the  adoption  of  the  new 
section. 

Lost. 

Mr.  LARUE.  I  move  that  the  committee  rise,  report  back  the  article 
to  the  Convention,  and  recommend  that  it  be  adopt^. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Right  of  Suffrage,  and  now  report  the  same 
back,  and  recommend  that  it  be  adopted. 

Mr.  McCALLUM.  I  move  that  four  hundred  and  eighty  copies  be 
ordered  printed  and  laid  upon  the  table. 

So  ordered. 

WATEB   AHD   WATEB   RIQBTS. 

Mr.  TINNIN.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  Water  and  Water 
Rights. 

So  ordered. 

IN  COMMITTEE  OF  THE  WHOLE. 

Following  is  the  article  on  water  and  water  rights,  as  reported  by  the 
committee : 

Section  1.  All  water  appropriated,  or  that  may  hereafter  be  appro- 
priated, for  sale  or  rental,  is  hereby  declared  public,  and  subject  to  the 
control  of  the  State. 

Sec.  2.  The  unappropriated  waters  of  the  lakes  and  rivers  of  this 
State  are  declared  to  be  public  property,  and  may  be  appropriated  by- 
individuals,  associatious,  or  corporations,  subject  to  such  conditions  and 
restrictions  as  the  Legislature  may  impose. 

Skc.  3.  The  Legislature  shall  enact  laws  permitting  the  appropria- 
tors  of  water  and  the  owners  and  occupanta  of  land  to  construct  levees, 
ditehes,  canals,  flumes,  and  aqueducts,  or  run  their  water  through  natu- 
ral channels,  for  agricultural,  mining, manufacturing,  milling,  domestic, 
drainage,  reclamation,  or  sanitary  purposes,  across  the  land  of  others. 
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CONTROL   or   TBI   WATEBS   Or  TBK  STATI. 

Thk  chairman.    The  Secretary  will  read  section  one. 

Thb  secretary  read: 

Skctiom  I.  All  water  appropriated,  or  that  may  hereafler  be  appro- 
priated, for  sale  or  rental,  is  hereby  declared  public,  and  subject  to  the 
control  of  the  Slate. 

BPEKCH   or   MB.   TINNIR. 

Mr.  TINNIK.  Mr.  Chairman :  The  use  of  water  for  the  purpose  of 
irrigation  and  mining  was,  until  the  last  twenty-five  or  thirty  years, 
practically  unknown  to  the  American  people.  And  when  we  attempt 
to  grasp  this  subject  in  a  political  sense,  and  place  it  under  legislative 
control,  we  are  embarking  on  a  new  era.  We  stand  upon  the  shore  of  an 
unknown  and  unexplored  sea.  Irrigation,  it  is  true,  has  existed  at  a 
remote  period  in  the  past.  But  when  we  attempt  to  apply  the  experi- 
ence of  past  ages  to  our  own  Government,  we  find  that  it  cannot  be 
fully  applied  to  this  free  Government,  for  the  reasons  that  Governments 
that  have  brought  forward  and  completed  great  irrigation  schemes  were 
arbitrary  Governments,  Governments  where  citizens  had  no  privilege,  no 
.  right  to  the  water,  as  against  the  Government.  Under  our  system  of 
government  the  rights  of  the  citizens  are  paramount  in  a  great  sense, 
m  many  respects,  to  the  Government.  In  other  words,  the  rights  of  the 
citizen,  under  our  Government,  cannot  be  invaded. 

The  first  historical  account  we  have  upon  which  we  can  rely,  in  rela- 
tion to  the  use  'of  water  for  irrinttion,  commences  at  the  time  the 
Egyptian  kings  dug  their  canal.  From  that  time  up  to  the  present — a 
period  of  over  three  thousand  years — the  Egyptian  Government  has  laid 
out  and  completed  one  of  the  most  perfect  systems  of  irrigation  known 
in  that  part  of  the  world.  It  is  true  that  they  were  aided  and  assisted 
by  nature  in  the  enterprise.  The  great  valley  of  the  Nile  was  made  by 
debris  brought  down  from  the  mountaius,  and  deposited  along  the 
banks.  The  climate  and  peculiar  conditions  aided  them  in  the  perfec- 
tion and  completion  of  the  system.  The  valley  of  the  Nile  is,  to  a  great 
extent,  a  rainless  country.  The  climate  is  subject  to  few  changes;  in 
fact,  the  rise  of  the  river  and  the  change  in  the  climate  each  year  is  the 
exact  counterpart  of  that  occurring  the  preceding  year.  Through  these 
means  the  Egyptian  Government  has  completed  a  svstera  of  irrigation 
that  is  the  wonder  of  the  world,  a  system  of  artificial  canals,  embracing 
eight  hundred  or  nine  hundred  in  number,  and  with  an  aggregate  length 
of  about  nine  thousand  miles.  A  large  number,  something  like  one 
hundred,  of  these  canals  are  navigable.  Under  this  great  system  the 
Government  of  Egypt  was  enabled  to  do  something  that  cannot  be  done 
in  other  parts  of  the  world.  They  «re  able  to  estimate  what  the  amount 
of  the  crop  is  going  to  be.  The  fanner  knows  before  he  sows  his  seed 
what  bis  return  is  going  to  be.  So  thoroughly  is  the  system  understoodj 
so  perfect  is  this  system  of  irrigation  which  has  been  carried  forward 
and  completed.  The  Government  has  established  stations  at  convenient 
points,  and  as  soon  as  they  have  indications  of  a  rise  they  immediately 
telegraph  to  all  parts  of  the  valley,  and  dams  ami  dikes  are  immediately 
put  in  readiness  to  control  the  water;  and  when  it  shows  sufficiently  high, 
the  flood-gates  are  opened,  when  the  water  passes  from  one  section  of 
land  to  another.  The  annual  flood  occurs  about  the  last  of  June.  The 
Egyptian  officer,  when  the  gauge  marks  twenty-five  feet,  proclaims 
"high  Nile,"  because  he  knows  how  much  land  will  be  submerged.  If 
it  marks  nine  feet,  he  proclaims  "  low  Nile,"  because  he  knows  how 
much  land  will  fail  to  produce.  If  the  Nile  marks  twenty-three  or 
twenty-four  feet,  he  proclaims  "good  Nile,"  because  he  knows  there  will 
be  abundant  harvests,  and  the  Government  can  prepare  for  the  distribu- 
tion and  shipment  of  the  crops. 

Now,  I  will  refer  to  India,  which  is  next  in  importance  to  Egypt.  The 
streams  there  are  not  so  well  suited  for  purposes  of  irrigation  as  the  Nile. 
These  streams  are  afiected  by  monsoons,  and  hence  they  are  not  regular 
in  their  distribution.  But  in  some  portions  even  the  floods  are  confined 
by  great  dams  and  embankments,  for  the  purpose  of  irrigation.  Some 
of  these  dams  are  of  enormous  height.  I  speak  of  this  to  show  how 
enormous  the  expense  would  be  in  this  State  to  establish  a  general  sys- 
tem of  irrigntinn.  These  banks  and  dikes  are  of  great  length  and  height. 
The  English  Guverniuent,  it  is  true,  has  bad  something  to  do  with  the 
irrigation  schemes  of  Egypt.  They  have  completed  some  of  the  great 
works  laid  out  there,  and  repaired  others.  But  while  the  English  Gov- 
ernment was  willing  to  aid  in  these  schemes,  they  compelled  the  people 
to  pay  for  the  support  which  they  gave  them.  We  find  where  the 
English  Government  has  carried  on  any  of  these  works  they  have 
demanded  and  received  in  return  two  fifths  of  all  the  products  of  the 
land.  Now,  what  would  the  farmers  of  this  State  say  if  the  Government 
should  propose  to  establish  a  general  system  of  irrigation,  and  take  two 
bushels  of  grain  out  of  every  five? 

I  will  next  briefly  review  the  irrigation  system  of  Italy,  in  the  valley 
of  the  Po  and  in  Lombardy.  The  waters  of  the  principal  streams  there 
have  their  rise  in  eternal  be<ls  of  snow.  These  schemes  were  carried  out 
by  quasi-corporations.  But  the  Government  at  the  present  time  controls 
the  entire  system  and  regulates  the  sale  of  water.  The  waters  of  these 
streams  flow  from  beds  of  snow  in  the  mountains.  They  are  clear  and 
carry  but  little  sediment  ordebris.  The  statistics  show  that  in  the  ninety 
days  during  the  growing  season  ftearly  everjr  other  day,  on  an  average, 
is  a  rainy  day,  and  it  would  seem  to  the  practical  mind  that  this  would  be 
sufficient  moisture,  but  we  find  that  they  have  a  full  system  of  irriga- 
tion for  the  purpose  of  renovating,  renewing,  and  strengthening  the 
land.  Now,  sir,  if  these  streams,  flowing  from  clear  snow,  are  go^  for 
the  purpose  of  renovating  the  exhausted  lands  of  Italy,  what  would  be 
the  result  that  would  come  from  the  waters  of  Bear  River  and  Yuba 
River  running  over  the  poorer  lands  of  the  Sacramento  valley  ?  And  I 
firmly  believe  that  in  the  end  this  will  be  the  result  of  the  great  debris 
question.  The  mud  and  silt  of  the  Bear  and  Yuba  will  be  utilized  to 
advantage  upon  this  land,  and  make  it  as  productive  as  the  best  alluvial 
soil  near  the  rivers.    But,  sir,  the  question  to  be  considered  here  is,  as  I 


understand  it,  to  determine  whether  it  is  right  and  proper  and  in  good 
judgment  for  the  State  of  California  to  eml»rk  in  a  general  irrigation 
scheme.  That  is  what  the  committtee  has  been  considering.  So  far  as 
I  understand  the  committee,  the  opinion  seemed  to  be  that  it  would  not 
be  feasible  for  this  State  to  engage  in  a  general  system  of  irrigation.  It 
would  not  be  advisable,  because  we  are  not  in  a  «>udition  to  enter  upon 
this  great  enterprise.  It  is  an  enterprise  that  would  cost  an  immense 
amount  of  money.  From  the  investigation  I  have  made  I  am  satisfied 
that  it  would  cost  not  less  than  three  or  four  hundred  millions  of  dol- 
lars to  even  start  this  great  enterprise — such  a  general  scheme  as  would 
be  necessary.  Now,  it  is  political  economy,  as  I  understand  it,  when  a 
great  enterprise  is  to  ha  inaugurated,  to  ascertain  where  the  money  is  to 
conle  from  to  cariy  out  the  enterprise.  Three  or  four  hundred  millions 
would  be  required  to  start  such  a  scheme,  and  would  the  General  Gov- 
ernment be  so  liberal  as  to  furnish  that  amount  of  money.  Experience 
has  certainly  convinced  every  member  of  this  body  that  such  a  thing 
would  be  impossible  at  the  present  time.  We  have  in  our  midst  an 
undesirable  population,  and  we  have  attempted  for  a  long  while  to  get 
Congress  to  aid  as  in  expelling  them,  and  we  all  know  the  result.  The 
General  Government  would  not  furnish  it.  The  next  question  is,  if  the 
General  Government  will  not  furnish  it,  can  we  get  it  from  the  State? 
Is  the  State  in  a  condition  to  furnish  that  amount  of  money?  If  we 
tax  only  the  lands  benefited,  we  could  not  possibly  raise  such  a  large 
amount  of  money  as  would  be  necessary.  It  would  have  to  be  a  tajc 
upon  the  whole  State.  Would  the  farmers  of  San  Diego,  Los  Angeles, 
Santa  Barbara,  Ventura,  Santa  Clara,  Humboldt,  Mendocino,  and  the 
miners  of  the  State  of  California,  submit  to  such  a  tax?  Certainly  not. 
And  I  believe  the  party,  or  body  of  men,  who  would  attempt  to  force 
such  a  tax  upon  the  people  of  this  State  would  be  hurled  from  power 
and  treated  with  scorn  and  contempt  The  indignation  of  the  people 
would  know  no  bounds  if  such  a  burden  were  to  be  forced  upon  them. 
I  say,  then,  sir,  that  it  would  be  impossible,  under  any  cireumstances, 
for  the  people  of  this  State  to  raise  the  necessary  amount  of  money  to 
engage  in  this  great  scheme. 

We  have  no  precedent  to  guide  us  in  this  case.  Egypt  is  apeculiar 
Government  It  is  an  absolute  Government,  and  has  been  so.  Tne  indi- 
vidual has  no  right  as  against  the  Government  The  Government  con- 
trols life  and  property,  and  everything  pertaining  to  the  individual,  and 
when  they  choose  to  demand  labor,  they  get  it.  When  the  Government 
of  Egypt  chooses  to  demand  labor,  the  laborers  have  no  choice  but  to 
come  forth  and  do  the  work.  All  they  have  to  do  is  to  send  out  the  offi- 
cers and  they  come.  We  find,  as  late  as  eighteen  hundred  and  eleven, 
the  rulers  of  Egyptdesired  to  complete  a  certain  work,and  they  ordered 
out  twenty-four  thousand  men  for  that  purpose.  Those  men  had  to 
work,  and  they  did.  The  only  pay  they  get  is  their  food  and  clothing. 
Thousands  of  these  men  died  annually  from  exposure,  so  great  was  the 
stress  upon  the  Government 

The  next  country  I  shall  notice  is  India.  The  rulers  of  India  occupy 
about  the  same  position  towards  the  people  as  those  of  Egypt  The 
rulers  have  absolute  and  undisputed  power.  They,  like  the  people  of 
Asia,  are  a  people  who  know  nothing  of  human  rights,  and  they  lead  a 
life  of  bondage  and  poverty.  Their  only  idea  is  to  struggle  for  an  exist- 
ence. They  don't  know  anything  about  the  word  independence.  The 
citizens  do  not  claim  any  rights  against  the  Government— only  the  right 
to  live.  Under  this  system  of  government,  with  that  condition  of 
people,  the  |freat  irrigation  schemes  of  those  countries  were  perfected. 
There  is  a  dilTerence  in  Italy.  There  the  individual  has  more  rights; 
but  the  Government  has  power  to  some  extent  to  hold  the  reins  over  the 
people,  by  charging  them  for  the  water  they  use.  * 

Now,  in  regard  to  wages,  that  is  a  question  that  will  come  up  in  the 
solution  of  this  matter.  The  wages  in  Egypt  are  from  eight  to  twelve 
cents  a  day;  in  India,  from  six  to  eight  cents;  in  Italy,  from  fifteen  to 
thirty  cents.  Contrast  that  with  the  wages  paid  in  this  country,  and  see 
if  this  State  can  afford  to  embark  in  such  an  enterprise.  I  do  not  believe 
there  is  any  great  number  of  delegates  here  who  would  for  a  moment 
consider  such  a  proposition.  The  committee  have  made  their  report 
very  broad,  in  three  sections,  and  in  accordance  with  the  decisions  of 
the  Supreme  Court  of  the  United  States  in  the  Elevator  cases,  and  in 
accordance  with  the  decisions  of  the  Courts  in  this  State. 

Mr.  hale.    Mr.  Chairman :   I  offer  an  amendment. 

Thr  secretary  read : 

"The  use  of  all  water  now  appropriated,  or  that  may  be  hereafler 
appropriated  for  sale,  rental,  or  distribution,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law." 

SPRRCH   or   MR.   HALR. 

Mr.  hale.  Mr.  Chairman :  My  object  is  to  more  aptly  express  the 
sentiment  of  the  committee,  as  I  understand  it,  and,  in  my  jadgment, 
the  most  important  feature  of  this  report  is  contained  in  the  first  section. 
I  call  the  attention  of  all  members-who  have  ever  lived  in  the  mining 
regions  of  the  State  to  the  matters  of  which  I  aiu  about  to  speak. 
The  action  of  the  Federal  Government  will  be  borne  in  mind  in  relation 
to  the  appropriation  of  the  waters  of  the  State.  There  came  into  use 
practically  a  code  of  laws,  which  came  to  be  recognized  as  such.  It  will 
be  remembered,  sir,  that  the  appropriations  of  the  waters  in  this  State 
began  in  the  mining  regions.  Of  course  I  do  not  allude  to  those  appro- 
priations made  for  the  use  of  cities  and  towns.  Of  later  years  it  has 
been  extended  to  the  agricultural  portions  of  the  State,  and  I  have  no 
doubt  in  the  future  this  will  be  one  of  the  most  important  uses  to  which 
the  waters  of  this  State  will  be  put.  I  was  about  to  call  attention  to  the 
practical  feature  of  this  section.  As  I  said,  the  first  appropriation  of 
water  was  made  in  the  mining  regions  of  the  State.  These  lands 
belonged  to  the  government  of  the  United  States,  and  their  occupancy 
by  citizens  of  this  State  was  without  the  sanction  of  the  Federal  Gov- 
ernment   The  State  undertook  to  give  these  parties  a  right,  and  did  so. 
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aa  far  as  it  could  in  the  exercise  of  its  police  power.  These  occupants 
were  situated  in  this  wise:  the  onlv  law  which  the  Courts  could  recog- 
nise was  the  old  common  law  of  the  preemption  of  title  by  reason  of 
possession.  From  that  arose  the  rule  that  he  who  was  first  in  appropri- 
ating either  the  water  or  the  land  had  a  superior  right.  That  was  the 
condition  of  things  which  existed.  It  gare  peace  and  practical  seciyity 
to  this  State,  and  to  the  settlers  on  the  public  lands,  until  eighteen  hun- 
dred and  sixty-six,  when  flongress,  in  answer  to  earnest  solicitation  from 
the  members  of  this  State,  inaugurated  this  legislation,  that  be  who  was 
first  had  the  right.  Then  for  the  first  time  these  rules  became  the  law 
of  the  land.  Under  that  rule  he  who  was  first  had  the  right  to  the 
water.  Under  these  various  Acts  of  Congress  great  rights  nave  been 
acquired.  Great  and  mighty  interests  have  grown  up  under  the  present 
laws,  and  these  interests  ought  to  be  protected.  There  are  two  distinct 
phases  of  this  question  whldi  I  wish  to  call  attention  to.  One  is  the 
security  of  the  rights  of  those  parties  who  make  these  appropriations, 
and  the  other  to  secure  the  public  against  oppression  from  their  use. 

At  this  point,  time  was  called  under  the  rule,  and  the  gavel  fell. 

Mr.  TINNIN.  Mr.  Chairman:  So  far  as  the  amendment  offered  by 
the  gentleman  is  concerned,  I  don't  see  that  it  is  any  different  from  that 
presented  by  the  committee.  In  fact,  it  is  a  distinction  without  a 
difference.  We  declare  that  water,  when  offered  for  sale  or  rent,  is 
public,  and  subject  to  the  control  of  the  State.  The  gentleman  declares, 
m  his  amendment,  that  it  is  public,  and  subject  to  legislative  control.  I 
can  see  no  necessity  for  his  amendment.  It  is  the  same  thing  as  has 
been  recommended  by  the  committee.  The  State  is  the  sovereign.  As 
tax  as  the  two  propositions  are  concerned,  I  can  see  no  new  feature  in  it. 

Mb.  UERRINGTON.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

Thk  secretary  read : 

"The  only  property  that  can  be  acquired  in  any  of  the  waters  of  this 
State  by  appropriation  or  condemnation  is  a  use,  and  such  use  shall  for- 
ever remain  subject  to  regulation  and  control  by  the  Legislature  of  the 
State  for  the  common  benefit  of  all." 

BUIABKS   or   KB.    HXBEINOTOII. 

Mb.  HERBINGTON.  Mr.  Chairman :  Now,  sir,  that  is  a  declaration 
of  a  principle  as  old  as  the  common  law.  It  is  desirable  to  fix  the  rights 
that  can  be  acquired  in  the  waters  of  the  State  by  appropriation  and 
condemnation  only.  To  say  that  the  waters  of  the  State  already  appro- 
priated, or  that  may  be  hereafter  appropriated,  shall  be  declared  to  be 
subject  to  legislative  control,  is  remarkable.  I  believe  i(  is  a  rule  as  old 
as  the  law  of  nations,  that  no  nation  can  grant  away  the  right  to  the 
waters,  and  the  use  of  the  waters,  in  its  domain. 

Mb.  TINNIK.  Do  you  believe  that  Congress  has  the  ri^ht  to  pass 
any  laws  regarding  the  public  domain  in  this  State,  and  the  right  to  the 
water,  or  the  use  of  the  water? 

Mr.  HERRINGTON.  I  do  not  believe  the  Government  of  the  United 
States  possesses  the  power  to  grant  any  private  right  in  any  lake,  river, 
or  any  other  water  in  this  State,  or  in  any  State  in  the  Union.  Wo  have 
a  right  in  this  Constitution  to  declare  what  rights  may  be  acquired  in 
the  waters  of  this  State.  There  never  has  been  any  higher  degree  of 
proprietorship  in  the  waters  of  the  State  than  a  use.  That  is  all.  And 
there  is  no  one  that  can  acquire  any  other  different  property  in  it,  except 
he  appropriate  it,  and  the  extent  of  that  appropriation  goes  only  to  that 
which  he  uses  personally.  It  is  precisely  like  the  breath  he  breathes. 
So  long  as  he  is  breathing  it,  it  is  nis.  So  long  as  he  drinks  the  water 
and  uses  it,  it  is  his.  So  far  as  property  in  it  is  concerned,  it  is  his  only 
to  that  extent.  But  for  all  other  purposes,  it  is  simply  a  use.  There 
can  be  no  higher  property  acquired  than  simply  a  use.  It  stands  in  the 
same  position  exactly.  This  is  simply  a  declaration  that  no  other  or 
higher  right  can  be  acquired.  I  submit  that  this  amendment  ought  to 
prevail.    It  is  short,  it  is  terse,  and  right  to  the  point. 

*         BBMARKS   or   MR.    BROWK. 

Mb.  brown.  Mr.  Chairman :  We  have  heard  considerable  in  regard 
to  the  history  of  water  and  waterworks  in  other  countries.  This  of 
course  is  entertaining  to  us.  It  is  a  pleasing  argument.  It  is  entertain- 
ing to  know  bow  things  are  conducted  in  other  countries,  and  what  has 
been  accomplished  there,  and  we  learn  to  some  extent  the  means  which 
have  been  brought  to  bear  in  carrying  out  these  purposes,  but  we  are 
more  particularly  interested  in  our  own  State.  The  water  interest  in 
this  State  is  one  of  great  magnitude  to  us.  Now,  it  is  evident  that  there 
are  different  views  taken  with  regard  to  water.  There  are  different 
views  taken  with  regard  to  rights  concerning  water.  But  in  the  midst 
of  all  this  it  is  necessary  for  us  to  examine  strictly  what  is  true  law,  and 
we  must  understand  in  these  matters  that  we  must  adhere  to  the  law, 
and  that  it  is  hardly  the  province  of  a  Constitutional  Convention  to  make 
retroactive  laws,  laws  which  will  affect  property  which  has  already 
been  acquired  under  previous  laws  and  previous  decisions  of  the  Courts. 
These  I  consider  to  be  the  great  principles  which  ought  to  be  taken  into 
consideration  at  once  in  connection  with  this  subject.  We  should 
remember  that  we  can  take  no  man's  property  that  he  has  acquired  in 
a  legal  manner.  But  we  hear  it  said  here  that  water  is  not  j^roperty. 
And  we  hear  it  urged  that  there  is  nothin|;  in  connection  with  it  except 
the  use.  Now,  is  not  this  a  very  fine  distinction?  Why,  the  use  of  the 
water  is  to  all  intents  and  purposes  the  appropriation  of  the  water  itself. 
Is  not  the  water  appropriated  ?  Is  not  the  water  turned  1  It  is  urged 
that  water  is  not  property.  I  have  not  time  to  read  authorities  upon 
this  proposition,  but  you  will  find  in  the  nineteenth  of  California  deci- 
sions sustaining  the  doctrine  that  water  is  property,  and  that  it  is  not 
only  the  use  which  is  taken,  but  the  water  itself.  'That  is,  that  a  man 
has  a  right  to  waste  or  destroy  it,  just  the  same  as  he  has  a  right  to  kill 
his  own  horse  if  he  chooses.  He  has  a  right  to  purchase  land  with  the 
water.  It  is  all  property,  and  he  purchases  it,  and  takes  possession  of  it. 
In  the  decision  to  which  I  refer  it  is  declared  to  be  property — ^personal 


property,  when  taken  from  a  stream  and  diverted.  There  is  no  mistake 
about  it.  There  is  nothing  said  about  the  use,  but  it  is  treated  as  per- 
sonal property.  The  decision  covers  the  entire  ground,  and  shows  that 
it  is  property.'  It  is  held  that  it  can  be  sold  and  purchased.  If  it  was 
not  property  it  could  not  be  purchased.  If  it  was  not  property  it  could 
not  be  taken  possession  of.  They  buy  and  pay  for  it,  and  under  this 
decision  of  this  Court  it  is  personal  property. 

BBMARKS  OP  MB.  SHArTBB. 

Mr.  SHAFTER.  Mr.  Chairman :  I  suppose  the  Convention  will 
apply  the  principle  of  the  Elevator  cases  to  this  provision;  and  that  is 
the  common  sense  view  to  take  of  it.  I  don't  like  the  language  of  this 
section.  Suppose  water  is  appropriated  ly  an  individual,  I  ask  the 
gentleman  from  Santa  Clara  il^  that  is  not  property  ?  Suppose  I  go  to 
the  brook  and  fill  a  barrel  with  water,  is  it  not  mine  as  much  as  any 
other  substance?  That  proposition  is  not  good  law.  If  it  is  used  for  a 
public  purpose,  then  it  is  to  be  subject  to  public  control.  I  strikes  me 
that  the  amendment  proposed  by  the  gentleman  from  Placer,  Judge 
Hale,  is  just  the  thing.  When  water  is  sold  or  rented,  then  it  becomes 
subject  to  public  control.  I  trust  that  amendment  will  be  adopted  by 
this  Convention. 

Mb.  smith,  of  San  Francisco.  Mr.  Chairman:  I  offer  as  an  amend- 
ment the  minority  report  of  the  committee. 

Thi  chairman.    Not  in  order  at  present 

BBHIBKS   or    MB.   SMITH. 

Mb.  smith,  of  San  Francisco.  I  wish  to  make  a  declaration  in  the 
substitute  I  shall  offer,  that  the  waters  of  the  streams  in  this  State  are 
not  the  property  of  individuals,  but  belong  to  the  State.  This  may  be  a 
question  that  will  agitate  the  people  of  this  State  at  no  distant  day, 
more  than  any  other,  railroad  corporations  not  excepted.  Water  is  dif- 
fused through  the  bowels  of  the  earth.  The  principle  of  the  report  of 
the  majori^  of  the  committee  is  favorable  to  water  monopolies  in  all 
respects.  The  report  does  not  remedy  the  evil  of  which  the  people  com- 
plain, and  it  seems  to  me  that  this  is  one  of  the  principal  things 
that  this  Convention  was  called  for.  We  find,  all  over  the  State,  an 
attempt  made  to  condemn  and  monopolize  all  the  waters  of  the  State 
by  corporations.  Especially,  sir,  is  this  the  case  in  the  City  of"  San 
Francisco,  where  the  influeuce  of  these  tremendous  water  comfianies  is 
so  manifest.  At  the  last  session  of  the  Legislature  a  scheme  was  set  on 
foot  to  swindle  the  taxpayers  out  of  fifteen  millions  of  dollars  for  a  lot 
of  worn  out  waterworks  in  that  city.  At  this  time  we  find  a  number 
of  these  men  laying  claim  to  all  the  waters  of  the  State.  One  of  these 
schemes  is  that  of  Lake  Tahoe,  a  lake  twenty-two  miles  long  and 
twelve  miles  wide  j  they  claim  the  water.  What  works  have  they 
built?  None.  And  they  are  attempting  to  sell  this  water  to  the  citizens 
of  San  Francisco,  for  the  enormous  price  of  fifteen  million  dollars; 
likewise  the  Blue  Lakes,  and  other  lakes.  It  is  to  prevent  such  schemes 
OS  this  that  I  offer  this  amendment.  The  men  who  are  offering  to  sell 
this  water  to  the  City  of  San  Francisco,  have  no  right  to  the  water  which 
they  offer.    I  wish  to  read  an  extract  from  Wicks  on  Mining. 

At  this  point,  time  was  called,  and  the  gavel  fell. 

BIMABK8    OP   MR.    TINNIM. 

Mb.  TINNIN.  Mr.  Chairman:  I  desire  to  add  a  few  words  of  expla- 
nation in  relation  to  section  one. 

Mb.  HERRINGTON.  I  rise  to  a  point  of  order.  The  gentleman  has 
spoken  twice  already. 

Thk  CHAIRMAN.  The  point  of  order  is  overruled.  He  has  not 
spoken  on  this  amendment. 

Mr.  TINNIN.  This  committee  has  not  attempted  to  take  away  any 
private  or  vested  rights.  It  has  simply  provided  that  it  shall  be  subject 
to  State  control  when  it  is  sold  or  rented.  When  an  individual  or  a 
cor(>oration  has  a  water  ri^bt,  they  have  individual  control  of  it;  but 
when  they  attempt  to  rent  it  or  sell  it,  then  we  declare  that  it  is  a  public 
use,  and  subject  to  legislative  control.  That  is  the  proposition  m  this 
section.  An  individual  may  own  a  ditch  which  controls  an  entire  min- 
ing community,  or  an  entire  agricultural  community.  If  he  endeavors 
to  demand  rental,  or  charges  for  the  use  of  the  water,  then  the  State 
will  step  in  and  regulate  his  acts,  which  is  proper  and  right. 

Mr.  HERRINGTON.  Does  not  this  report,  as  a  matter  of  fact,  go 
upon  the  principle  that  water  is  an  absolute  property  the  same  as  any 
.other  property  ? 

Mr.  TlliNIN.  There  is  no  absolute  property  when  it  is  under  control. 
I  would  cite  the  gentleman  to  the  case  of  Atchinson  vs.  Peterson,  de- 
cided in  the  Supreme  Court  of  the  United  States,  in  support  of  the 
position  taken  in  this  report.  This  section  simply  conforms  to  the  Act 
of  Congress  and  the  decisions  of  the  highest  Courts  in  the  land. 

THK   FBKVIOUS  QUKSTION. 

Mb.  ESTEE.     Mr.  Chairman  :   I  move  the  previous  question. 

Seconded  by  Messrs.  Waters,  Larue,  Van  Dyke,  and  Weller. 

Thk  CHAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried — Ayes,  41 ;  noes,  36. 

Thk  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  Santa  Clara,  Mr.  Ilerrington. 

Division  being  called,  the  amendment  was  lost,  by  a  vote  of  32  ayes  to 
45  noes. 

Thk  chairman.  The  next  question  is  on  the  amendment  offered 
by  the  gentleman  from  Placer. 

Adopted. 

Tbk  chairman.    The  Secretary  will  read  section  two. 

Tbk  secretary  read : 

Skc.  2.  The  unappropriated  waters  of  the  lakes  and  rivers  of  this 
State  are  declared  to  be  public  property,  and  may  be  appropriated  by 


Digitized  by 


Google 


1022 


DEBATES  AND  PROCEEDINGS 


Wednesdat, 


individuals,  associations,  or  corporations,  subject  to  such  conditions  and 
restrictions  as  the  Legislature  may  impose. 

Mb.  smith,  of  San  Francisco.    I  offer  a  substitute  for  section  two. 

Th«  8ECBET.\RY  read : 

"  Sic.  2.  All  lakes,  except  artificial  reservoirs,  shall  be  declared  pub- 
lic property.  All  running  waters  shall  be  declared  public  property, 
subject  only  to  the  control  of  the  State." 

BKUARKS   or   MK.   HOWIBD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  That  does  not  con- 
tain a  legal  proposition,  because  the  running  water  of  the  State  is  not 
public  property.  If  there  is  anything  settled  at  all  about  water — run- 
ning water-^it  is  that  when  it  is  appropriated  it  becomes  private  property. 
The  amendment  of  the  gentleman  from  Placer,  Judge  Hale,  covers  the 
whole  cjuestion  as  far  as  it  goes,  and  that  is,  that  when  the  water  is 
appropriated  for  sale  or  rental,  that  becomes  a  public  use,  as  decided  in 
the  Elevator  cases.  Now,  all  the  authorities,  both  of  England  and  Amer- 
ica, rcROgnize  the  fact  that  there  is  property  in  water,  just  as  much  as 
there  is  in  land.  Therefore  you  cannot  bike  it  from  a  man  without 
making  compensation  therefor.  What  we  ouf^ht  to  do,  in  addition  to 
the  section  adopted,  is  to  provide  that  the  existing  water  rights,  and 
rights  of  way,  may  be  condemned  by  making  just  compensation.  This 
is  necessary  in  order  to  prevent  the  waste  and  misuse  of  water.  In  such 
cases  the  Legislature  should  be  allowed  to  provide  a  remedy.  If  rights 
exist,  why  these  rights  may  be  condemned  for  the  general  public  good, 
upon  the  payment  U>  the  owner  of  a  just  price  for  his  vested  rights. 
Without  that  is  done,  in  a  ^reat  many  instances  in  this  State,  there  can 
be  no  general  system  of  irrigation.  I  hope  that  the  amendment  of  the 
gentleman  from  San  Francisco  will  not  be  adopted,  because  it  is  contrary 
to  the  well  settled  principles  of  law,  and  it  can  never  be  reduced  to 
practice. 

Mk.  VAK  dyke.  Mr.  Chairman :  I  move  to  strike  out  section  two. 
There  is  no  use  of  it  in  the  Constitution,  and  as  there  is  some  doubt,  the 
safest  way  is  to  leave  it  nut. 

Mb.  ESTEE.  The  unappropriated  waters  of  the  lakes  and  rivers  of 
this'  State,  includes  the  Sacramento  River,  and  all  other  navigable 
streams,  In  which  the  State  has  no  earthly  interest,  which  the  State  can- 
not appropriate,  cannot  occupjr.  In  fact  the  Government  of  the  United 
States  expressly  reserved  the  right  to  control  these  waters  when  Cali- 
fornia came  into  the  Union,  and  let  us  not  do  a  thing  which  will  make 
us  so  supremely  ridiculous.  No  individual  or  corporation  in  this  State 
can  appropriate  the  waters  of  the  Sacramento  River.  They  are  not  sub- 
ject to  local  laws;  there  is  no  local  law  that  can  step  in  and  interfere 
with  navimtion. 

Mr.  SMITH.    Are  they  not  subject  still  to  local  laws? 

Mb.  ESTEE.  No,  sir.  I  amnotspeakingabouttakingoulan  amount 
of  water  that  will  not  interfere  with  navigation,  but  I  am  talking  about 
this  section  two  as  it  reads.  This  section  says  they  may  be  appropriated 
by  associations  or  individuals.  Now,  they  cannot  be  appropriated  by 
anybody.  Some  men  may  have  water  taken  out  of  a  stream  that  is 
not  navigable,  but  the  navigable  streams  are  under  the  control  of  the 
United  States,  and  the  State  may  not  interfere  with  them.  The  State 
may  irnpose  certain  penalties,  when  it  does  not  interfere  with  navigation. 

Mr.  FILCHER.  Assuming  that  a  corporation  is  formed  to  take  a 
body  of  water  out  of  the  Sacramento,  to  take  it  around  the  foothills  for 
the  purpose  of  distributing  it  for  irrigation,  would  they  have  a  right  to 
make  such  an  appropriation  1 

Mb.  ESTEE.  It  depends  upon  where  they  get  the  water,  and  under 
what  circumstances.  Now,  this  first  section  stands  adopted,  or  the 
amendment  to  it  was  adopted,  and  it  seems  to  me  that  is  all  that  the 
necessities  of  this  question  demand.  This  sectipn  declares  that  when 
these  waters  are  appropriated  for  a  public  use,  they  shall  be  under  the 
control  of  the  Stat«.  The  Legislature  can  adjust  the  price  and  govern 
the  use  of  water  so  appropriated,  and  that  is  all  that  is  necessary. 

Mb.  TINNIN.  As  far  as  the  committee  is  concerned,  I  think  every 
member  of  this  body  will  agree  with  the  gentleman  that  the  State  has 
no  control  over  the  navigable  waters  of  the  State.  This  is  a  matter 
reserved  to  Congress  when  the  State  was  admitted  into  the  Union. 

Mb.  smith.  Do  you  hold  that  the  State  has  no  control  over  the 
streams  of  this  State? 

Mr:  TINNIN.  The  navigable  streams,  I  mean.  In  considering  the 
question,  the  committee  was  aware  that  there  are  certain  streams  in  this 
State  that  might  be  appropriated  in  future  for  a  public  use,  if  the  State 
should  ever  desire  to  go  into  a  general  irrigation  scheme,  and  that  the 
Iiegislature  ought  to  have  power  to  control  these  waters.  That  is  the 
reason  we  recommended  section  two. 

Mb.  HOWARD,  of  Los  Angeles.  It  is  a  well  recognized  rule  of  law 
that  the  State  may  control  them  entirely,  so  long  as  it  does  not  interfere 
with  navigation. 

Mb.  HERRINGTON.  Would  it  be  io-  order  to  move  to  insert  the 
words  "  the  right  to  collect  rates  ?" 

Thb  chairman.    Not  in  order. 

Mb.  BEERSTECHER.  I  move  that  the  committee  rise,  report  pro- 
gress, and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  mo  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Water  and  Water  Rights,  have  made  progress,  and 
ask  leave  to  sit  again. 

ADJODBNMEHT. 

Mr.  LARKIN.    I  move  the  Convention  do  now  adjourn. 
Carried. 

And  at  five  o'clock  and  five  minutes  p.  v.  the  Convention  stood 
adjourned  until  to-morrow  morning,  at  nine  o'clock  and  thirty  minutes. 


ONE  HUNDRED  AND  TENTH  DAY. 

Sacbaminto,  Wednesday,  January  I6tb,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  v..  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


FBRaXNT. 

Andrews, 

Harvey, 

Reed, 

Ayers, 

Herrington, 

Reynolds, 

Barry, 

Hilbom, 

Rhodes, 

Barton, 

Hitchcock, 

Ringgold, 

Beerstecher, 

Holmes, 

Bell, 

Howard,  of  Los  Angelet 

,  Schomp, 

Biggs, 

Howard,  of  Mariposa, 

Shafler, 

Blackmer, 

Huestis, 

Sburtlelf, 

Boggs, 

Hughey, 

Smith,  of  Santa  Clara, 

Boucher, 

Hunter, 

Smith,  of  4th  District, 

Brown, 

Johnson, 

Smith,  of  San  Francisco, 

Burt, 

Jones, 

Soule, 

Caples, 

Joyce, 

Stedman, 

Caaserly, 

Kelley, 

Steele, 

Charles, 

Kenny, 

Stevenson, 

Condon, 

Ke^es, 

Stuart, 

Crouch, 
Davis, 

Lame, 

Sweasey, 

Lam  peon. 

Swenson, 

Dowling, 

Larkm, 

Swing, 

Doyle, 

Larue, 

Thompson, 

Dudley,  of  Solano, 

Lavigne, 

Tinnin, 

Dunlap, 

Lindow, 

TuUy, 

Edgerton, 

Mansfield, 

Turner, 

Estee, 

Martin,  of  Santa  Cruz 

,  Tuttle, 

Estey, 

McCallum, 

Vacquerel, 

Evey, 

McComas, 

Van  Dyke. 

Farrell, 

McConnell, 

Van  Voorhies, 

Fawcett, 

McNutt, 

Walker,  of  Tuolumne, 

Filcher, 

Miller, 

Waters, 

Freeman, 

Mills, 

Weller, 

Freud, 

Moflat, 

Wellin, 

Garvey, 

Moreland, 

West, 

Glascock, 

Morse, 

Wickes, 

Gorman, 

Nason, 

White, 

Grace, 

Neunaber, 

Winans, 

Hale, 

Ohleyer, 

Wyatt, 

Harrison, 

Pulliam, 

AB8IHT. 

Mr.  President. 

Barbour, 

Haeer, 
Hall, 

O'SulIivan, 

Barnes, 

Overton, 

Belcher, 

Heiskell, 

Porter, 

Berry, 

Herold, 

Prouty, 

Campbell, 

Inman, 

Reddv, 

Chapman, 

Kleine, 

Schell, 

Cowden, 

Lewis, 

Shoemaker, 

Cross, 

Martin,  of  Alameda, 

Terry, 

Dean, 

McCoy, 

Townsend, 

Dudley, of  San  Joaquin,  McFarland, 
Eagon,  Murphy, 

Finney,  Nelson, 

Graves,  Noel, 

Gregg,  O'Donnell, 


Walker,  of  Marin, 

Webster, 

Wilson,  of  Tehama, 

Wilson,  of  1st  District. 


LEAVE  or   AESENCE. 


Leave  of  absence  for  one  day  was  granted  Mr.  Shoemaker. 

Seven  days'  leave  of  absence  was  granted  Messrs. harbour  and  Nelson. 

THE    JODBMAL. 

Mb.  FREUD.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with  and  the  same  approved. 
So  ordered.  • 

FETITIOlf. 

Mr.  HOLMES  presented  the  following  petition,  signed  by  a  lar^ 
number  of  citizens  of  Fresno  County,  requesting  the  exemption  of  certain 
property  from  taxation : 

To  the  Honorable  J.  P.  Hoge,  Ptvsldent,  and  to  members  of  the  CoDititntioniU  Con- 

Teutlou : 

Gbntlbmin:  Tour  petitioners,  dtizeni  of  the  State  of  OallfomU,  and  reeidents  of 
Borden  District,  most  respectfully  request  your  hononible  body  to  exempt  from  tax- 
ation all  propetty  need  exclusirely  for  charitable,  edncetiooal,  and  church  parpoees. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

CHAMOC  or  RtlLR. 

Mb.  WYATT.  Mr.  President:  I  desire  to  call  up  my  motion  to 
amend  Rule  Two,  of  which  I  gave  notice  yesterday. 

Thb  SECRETARY  read : 

"  The  Convention  shall  take  a  recess  each  day  from  half-after  twelve 
o'clock  M.  to  two  o'clock  r.  u.,  and  on  Tuesdays,  Wednesdays,  and  Fri- 
days, from  five  o'clock  p.  m.  to  seven  o'clock  p.  M." 

Mb.  WYATT.  Mr.  President:  Without  detaining  the  Convention 
for  a  moment,  I  will  state  that  the  proposed  change  in  the  rule  is  simply 
that  we  may  and  shall  hold  evening  sessions  on  Tuesday,  Wednesday, 
and  Friday  evenings.  By  holding  probably  two  hours  and  a  half  we 
would  gain  a  day's  work  during  the  week,  and  would  not  make  the 
labor  of  the  Convention  so  onerous  but  what  the  members  of  the  Con- 
vention could  welt  attend  to  the  duties.  I  therefore  move  that  the  pro- 
posed amendment  to  the  rule  be  adopted. 
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Mb.  SHURTLEFF.  Mr.  President:  I  think  it  would  be  unwise  to 
resort  to  evening  sessions.  We  work  here  from  six  to  seven  hours  a 
day,  and  I  do  not  believe  that  the  members  of  this  Convention  can  do 
justice  to  the  subjects  that  they  are  passing  upon  if  we  undertake  to 
work  for  a  longer  time.  I  am  aware  that  there  is  considerable  uneasi- 
ness, that  there  is  some  considerable  complaint,  that  this  Convention  is 
sitting  too  great  a  length  of  time.  I  think  it  is  very  important  that  We 
should  go  on  and  do  our  work ;  take  sufficient  time  to  do  it  well,  and  be 
careful  that  we  do  not  make  haste  in  this  matter.  We  have  not  sat 
but  one  hundred  and  five  days,  not  counting  the  four  days  that  we 
adjourned.  It  is  not  an  extraordinary  long  time  if  the  Convention  sits 
until  the  fourth  of  March.  The  Convention  of  New  York,  in  eighteen 
hundred  and  forty-six,  sat  one  hundred  and  thirty-one  day s ;  the  Con- 
vention of  Illinois,  in  eighteen  hundred  and  seventy,  sat  one  hundred 
and  fifty -one  days;  the  Convention  of  Pennsylvania,  in  eighteen  hun- 
dred and  seventy-three,  sat  two  hundred  and  ten  days:  the  Convention 
of  Ohio  sat  two  hundred  and  eighteen  days;  the  Convention  of  New 
York,  in  eighteen  hundred  and  sixty-seven,  sat  two  hundred  and 
twenty-three  days.  Now,  we  have  certain  new  and  important  questions 
to  pass  upon.  The  Chinese  question  took  considerable  time,  and  there 
are  other  questions  that  will  take  time.  There  are  adverse  interests  in 
this  State  that  will  necessarily  take  up  a  good  deal  of  time.  But,  I  say, 
lot  us  do  our  work  faithfully.  I  am  opposed  to  this  matter  of  holding 
evening  sessions,  because  I  fear  that  under  the  pressure  which  has  been 
brought  to  bear  to  have  this  Convention  close  its  labors  soon,  that  we 
will  do  our  work  hastily,  and  to  do  it  hastily  will  be  very  unprofitable, 
not  only  for  the  honor  of  the  members  of  the  Convention,  but  for  the 
interests  of  the  State  of  California. 

Mb.  WHITE.  Mr.  President:  I  am  sorry  to  differ  totally  with  my 
friend  on  this  question.  I  think  it  is  very  important,  to  enable  us  to  do 
this  work  well,  that  we  should  have  three  evening  sessions  each  week. 
We  will  only  have  sessions  on  Tuesday,  Wednesday,  and  Friday  even- 
ings. We  are  suffering  to  get  home,  many  of  us.  We  have  business  at 
home,  and  are  anxious  to  get  through  with  the  business  of  this  Conven- 
tion. I  sit  three  or  four  hours  in  the  evening  without  doing  any  work. 
We  are  obliged  to  remain  here  in  Sacramento,  and  we  might  as  well  put 
in  six  or  eight  hours  more  a  week,  and  that  will  materially  assist  us  in 
getting  out  of  the  woods.    I  hope  the  amendment  will  be  adopted. 

Mb.  WINANS.  Mr.  President:  I  entirely  agree  with  the  view  of  the 
honorable  gentleman  from  Napa.  It  seems  to  mo  that  we  are  precipitat- 
ing matters  now  without  a  due  regard  for  the  character  of  the  work  we 
have  in  band,  and  without  the  deliberation  that  it  demands.  At  the 
outset  we  squandered  time  with  a  profligacy  that  was  remarkable,  and 
now  by  way  of  retrenchment  we  propose  to  do  everything  in  such  a 
form  as  that  nothing  can  possibly  be  well  done.  •  There  is  nothing  gained 
by  overtaxing  the  mind,  nor  by  overtaxing  the  body.  Mental  exertion 
is  a  greater  punishment  to  the  system  than  is  the  labor  of  the  body.  If 
we  spend  seven  or  eight  hours  a  day  here  in  doing  the  duty  that  Is 
devolved  upon  us,  ana  give  to  it  the  close  application  of  our  mind  and 
thought,  we  have  done  all  that  lies  within  our  powers,  and  to  attempt  to 
do  more  is  to  fail  to  be  efficient.  Furthermore,  this  experiment  has  been 
tried.  Gentlemen  are  not  disposed  to  come  here  in  the  evening,  except 
in  small  numbers,  and  you  will  find  that  if  this  evening  session  experi- 
ment is  tried  again  a  large  number  of  the  members  will  be  absent;  some 
because  they  have  been  overheated  and  worn  out  with  the  day's  efforts, 
others  because  they  seek  for  a  relief  and  relaxation  from  the  work  of  the 
Convention  in  amusements,  and  others  again — ^and  those  the  larger 
number — will  want  time  to  reflect  upon  the  matters  that  are  mooted 
here.  Here,  in  the  midst  of  the  asperities  of  debate,  there  is  but  little 
time  left  for  calm,  deliberate  inquiry,  or  reflection.  You  deny  that 
entirely  when  you  have  these  evenmg  sessions.  I  say  it  is  impolitic  and 
wrong.  I  hope  the  Convention  will  vote  it  down.  If  wc  undertake,  on 
account  of  personal  embarrassments,  and  I  deem  them  to  be  serious,  to 
do  our  work  imperfectly,  will  we  not  have  cause  to  regret  that  we  were 
members  of  this  body  at  all,  and  will  not  the  people  look  upon  our 
actions  with  disfavor? 

Mb.  REYNOLDS.  Mr.  President :  I  do  not  wish  to  add  anything  to 
the  argument  of  the  honorable  gentlemen  to  my  left,  for  the  reason  that 
I  believe  what  tbey  have  said  is  amply  sufficient  against  holding  night 
sessions;  but  I  feel  unwilling  to  lose  the  opportunity  of  paying  my 
friend,  Mr.  White,  the  compliment  which  he  offered  me  Iho  other  day, 
when  he  thought  I  was  becoming  demoralized  on  the  subject  of  salaries. 
Mr.  President,  I  fear  the  gentleman  from  Santa  Crus  is  becoming  demor- 
alized on  the  subject  of  going  home.  Now,  I  would  advise  the  gentle- 
man not  to  try  to  break  up  this  Convention,  because  he  wants  to  go 
home  so  bad.  If  he  must  go  home,  why,  we  can  spare  him  for  a  day  or 
two;  and  I  think,  that  ailer  a  visit  of  two  or  three  days,  he  woulcl  be 
satisfied  to  come  back  and  stay  for  awhile.  And  if  he  has  not  time  to 
go  ail  the  way  down  to  Santa  Cruz,  why,  I  think  that  a  visit  no  farther 
than  San  Francisco  would  do  him  good  [laughter],  and  that  he  would 
be  willing  to  come  back  and  stay  with  us  the  remainder  of  the  session, 
and  be  willing  to  stay  as  long  as  necessary. 

Mb.  BIGGS.  Mr.  President:  I  am  very  much  in  hopes  that  the 
amendment  will  be  adopted.  The  gentleman  from  San  Francisco  says 
that  we  squandered  time  in  the  beginning.  I  am  not  aware  of  that. 
The  committees  were  all  at  work.  They  all  had  work,  and  they  done 
it  faithfully,  and  they  done  it  well,  and  they  reported  in  due  time.  As 
to  mature  deliberation  and  reflection,  it  is  well  known  that  the  liCgisla- 
ture,  towards  the  dose  of  the  session,  always  have  night  sessions,  and 
they  do  more  work  than  they  do  in  the  day  sessions. 

Mb.  CASSERLY.  It  is  the  quality  of  the  work,  and  not  the  quan- 
tity done  by  the  Legislature  in  night  sessions  that  should  be  looked  at 

Mb.  biggs.  We  have  no  local  laws  to  pass  here.  This  is  a  Consti- 
tution for  the  whole  people;  and  I  do  hope  that  we  will  have  night 
sessions.    I  feel  that  I  have  not  done  my  duty,  as  I  was  floored  by  a 


long  spell  of  sickuees,  but  now  my  head  is  so  I  am  ready  to  work  night 
and  day.    My  time  is  worth  something  at  home. 

Mb.  HOLMES.  I  would  like  to  ask  the  gentleman  if  he  was  not 
home,  sick,  for  some  time. 

Mr.  BKjGS.    Up  to  the  time  of  my  sickness  I  had  not  lost  one  day. 

Mr.  WINANS.  Do  you  want  us  to  remain  here  nights  to  make  up 
your  lost  time? 

Mr.  biggs.  I  am  willing  to  give  ^ou  indefinite  leave  of  absence. 
You  |can  go  and  attend  to  your  lawsuits  and  return  here  and  help  us 
frame  our  organic  law.  '' 

Mb.  TULLY.  Mr.  President :  When  I  hear  such  young  men  and 
boys  as  Major  Biggs  talk  in  the  way  they  do,  I  wonder  that  they  ever 
came  here.  Their  time  is  so  valuable,  and  I  am  sure  their  constituents 
are  losing  a  great  deal  by  their  absence.  My  advice  to  them  would  be 
to  return,  to  go,  and  not  stand  upon  the  order  of  their  going.  Now,  for 
one,  I  don't  want  to  get  away.  My  time  is  not  worth  much  here,  and 
It  is  not  worth  much  when  1  get  home.  I  am  not  willing  to  work  here 
ten  or  fifteen  hours  a  day  andget  no  money.  Eight  hours  is  my  limit. 
We  have  held  two  or  three  evening  sessions.  The  attempt  to  hold  night 
sessions  resulted  In  a  farce.  Nothing  could  be  done.  They  are  worse 
than  Saturday  afternoon  sessions,  and  they  are  of  no  use.  Now,  If  the 
gentlemen  wont  to  come  here  and  make  speeches  and  pay  for  their  own 
gas  I  am  willing.  I  do  not  want  anything  of  that  kincl.  I  hope  this 
whole  matter  will  be  voted  down,  and  that  we  will  come  here  and  hold 
our  regular  sessions  every  day. 

Mr.  west.  Mr.  President:  I  hope  that  the  motion  made  by  the 
gentleman  from  Monterey  will  prevail;  not  for  the  purposeof  hurriedly 
passing  over  the  work  and  doing  it  imperfectly.  1116  principles  in  the 
different  rejxjrts  have  been  discussed  pro  and  con  iu  this  Convention, 
and  members  are  as  intelligent,  and  can  vote  upon  them  as  intelligently 
now,  as  if  we  talk  on  them  for  two  months  more.  I  believe  that  we 
should  give  a  due  regard  and  a  proper  consideration  to  the  reports,  but 
we  should  work  industriously.     Now,  I  do  not  wish  to  retort  upon  those 

fentlemen  who  talk  so  flippantly  about  wanting  to  go  home.  They 
ave  been  situated  so  that  they  can  go  and  cunie  at  their  pleasure. 
They  must  realize  that  there  are  those  whose  interests  cannot  be  post- 
poned, and  whose  interests  cannot  be  attended  to  by  occasional  visits 
home.  I  believe  that  the  work  that  we  shall  do  here  will  be  better 
received,  if  we,  as  sensible  and  practical  men  proceed  to  work  indus- 
triously, and  then  adjourn  and  go  home;  and  stop  this  everlasting 
going  borne  before  the  work  is  done ;  and  stop  this  ^ing  around  to  balls 
and  dances  and  other  amusements  ^stead  of  working. 

Mr.  HOWARD.  Mr.  President:  I  wish  to  amend  after  the  word 
"Friday,"  to  the  effect  that  evening  sessions  shall  be  for  discussion, 
without  taking  votes.  The  President  knows  very  well  that  in  Congress 
they  have  evening  sessions,  but  there  is  a  conventional  understanding 
that  voting  is  not  to  be  done  in  the  evening,  and  there  is  as  much  profit 
in  discussion  as  in  voting.  If  we  spend  a  lew  hours  here  in  the  evening 
discussing  propositions,  we  save  time  which  we  would  otherwise  con- 
sume iu  the  Committee  of  the  Whole  in  the  daytime,  and  I  see  no 
objection  to  IL  As  for  my  friend  Mr.  Tully,  I  am  certain  be  never  goes 
to  the  theater,  and  he  never  runs  about  town. 

Mr.  TULLY.    I  will  support  that  amendment. 

Mb.  HOWARD.  I  think  it  would  be  beneficial  to  him,  for  he  would 
spend  time  here  instead  of  spending  it  in  places  less  virtuous. 

Mb.  BLACKMER.  Mr.  President:  I  oppose  this  resolution,  and  I 
oppose  it  entirely  upon  sanitary  grounds.  I  believe  it  is  bad  policy  to 
undertake  to  carry  on  sessions  here  in  the  evening.  If  you  can  find  a 
worse  place  for  men  to  breathe  the  free  air  of  heaven  in  than  this,  with 
one  hundred  and  fifty  men  in  it,  I  do  not  know  where  it  is.  You  light 
it  up  with  those  numerous  gas  jets,  buminf^  out  all  the  oxygen  there  is 
in  the  air,  and  tbe'h  expect  men  to  live  in  it  and  breathe  it.  We  shall 
find  a  worse  increase  in  our  sick  list  than  we  have  ever  noticed  yet.  It 
is  a  matter  of  impossibility  for  men  to  come  in  here  and  apply  their 
minds  to  anything.  There  is  nothing  in  the  world  to  subsist  on,  and  it 
is  utter  folly.  It  will  be  ruinous  to  every  man  who  undertakes  It.  I 
undertake  to  say  there  is  not  a  man  who  can  attend  these  evening 
sessions  without  being  in  a  burning  fever  before  he  gets  out  of  here.  I 
know  it  is  my  case,  and  I  know  it  must  be  with  others.  ■ 

Mb.  WELLIN.  Mr.  President :  I  am  in  favor  of  the  motion  of  Mr. 
Wyatt.  I  believe  in  working  more  hours  than  we  are  working  here.  I 
am  surprised  that  gentlemen  can  go  around  beer  saloons,  that  are  not 
injurious  to  their  health,  and  then  not  be  able  to  get  here  next  morning. 

Mb.  BLACKMER.  As  I  was  the  only  one  who  spoke  about  health, 
I  would  like  to  ask  the  gentleman  if  he  has  ever  seen  me  in  one  of  those 
places? 

Mb.  WELLIN.  I  was  not  speaking  of  you,  and  if  you  had  said 
nothing  no  one  would  ever  suspect  you.  One  gentleman  said  that 
eight  hours  was  enough  for  us  to  work.  I  think  we  ought  to  work  eight 
hours.  But  when  have  we  worked  eight  hours  a  day  ?  Now  we  only 
work  six  hours  a  day.  I  think  we  are  well  enough  able  to  work  eight 
hours  a  day  here,  and  I  think  if  these  gentlemen  would  come  here  and 
put  in  their  time  we  would  get  along  a  great  deal  better.  Some  gentle- 
men say  if  you  do  not  want  to  stay  you  can  go  away.  Why,  f  don't 
want  to  go  away  for  fear  some  of  these  men  would  do  soihcthing  wrong. 
I  hope  no  one  will  go  away,  and  I  hope  every  member  will  vote  for  the 
evening  sestions. 

Mb.  McCOMAS.    Mr.  President :  I  move  the  previous  question. 

Seconded  by  Messrs.  Kcyes,  Dunlap,  PuUiam,  and  Lampson. 

The  main  question  was  ordered. 

The  PRESIDENT.  The  first  question  is  on  the  amendment  to  the 
amendment,  offered  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

The  amendment  to  the  amendment  was  rejected. 

Tub  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Monterey,  Mr.  Wyatt. 
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The  ayes  and  noes  were  demanded  by  Meisra.  White,  Wellin,  Condon, 
Davis,  and  Wyatt. 

The  roll  was  called,  and  the  proposed  amendment  was  lost  by  the  fol- 
lowing Tote,  not  being  two  thirds  in  the  affirmative : 

AYKS. 

Harrison,  Rhodes, 

Herrington,  Kinggold, 

Uoward,of  Los  Angeles,  Shatter, 

Hunter,  Smith,  of  Santa  Clara, 

Johnson,  Smith,  of  San  Francisco. 

Laine,  Steele, 

Larkin,  Swenson, 

Lavi^ne,  Swing, 

Martm,  of  Santa  Cruz,  Thompson, 

McCallum,  Tinnin, 

McComas,  Tattle, 

McConnell,  Vaoquerel, 

Miller,  Waters, 

Moffat,  Weller, 

Moreland,  Wellin, 

Morse,  West, 

Nason,  White, 

Neunaber,  Wyatt — 54. 


Andrews, 

Ayers, 

Barton, 

Biggs, 

Boucher, 

Brown^ 

Burt, 

Caples, 

Condon, 

Davis, 

Doyle, 

Dudley,  of  Solano, 

Estee, 

Estey, 

Fawcett, 

Filcher,    • 

Freud, 

Gorman, 

Bany, 

Beerstecher, 

Bell,       . 

Blackmer, 

Boggs, 

Casserly, 

Charles, 

Crouch, 

Dowling, 

Dunlap, 

Edgerton, 

Evey, 

Farrell, 

Oarvey, 

Glascock, 

Hale, 

Harvey, 


Hilborn, 

Hitchcock, 

Holmes, 

Hughey, 

Jovce, 

Kelley, 

Kenny, 

Keyes, 

Lampeon, 

Larue, 

LIudow, 

McNuit, 

Mills, 

Ohieyer, 

Fulliara, 

Reed, 

Reynolds, 


Rolfe, 

Schomp, 

Shurtleff, 

Smith,  of  4th  District, 

Soule, 

Stedman, 

Stevenson, 

Stuart, 

Sweasey, 

Tully, 

Turner, 

Van  Dyke, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Wickes, 

Winans, 

Mr.  President — 51. 


WATEK    AND   WATKB   BIOHTS. 


Mb.  smith,  of  San  Francisco.  Mr.  President :  I  move  that  the 
proposition  number  five  hundred  and  twenty-five  be  brought  up  in 
Committee  of  the  Whole,  to  be  taken  up  with  the  report  of  the  Commit- 
tee on  Water  and  Water  Rights. 

Thk  PRESIDKNT.  That  proposition  has  alreadv  been  referred  to 
the  Committee  of  the  Whole,  on  the  twentieth  of  December,  eighteen 
hundred  and  seventy-eight. 

Mb.  TIKNIN.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Water  and  Water  Bights. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbb  chairman.  Section  two  and  amendments  are  before  the  com- 
mittee. 

Ma.  DUNLAP.     Mr.  Chairman  :    lian  amendment  in  order? 

Thb  CHAIRMAN.    There  are  two  amendment*  ]jendiiig. 

Me.  dunlap.  X  would  ask  that  this  amendment  be  read  for  infor- 
mation. 

Thb  SECRETARY  read: 

"Amend  section  two  by  inserting  as  follows:  'The  right  to  divert  the 
unappropriated  waters  of  any  natural  lake  or  stream  to  beneficial  use 
shall  never  be  denied.  Priority  of  use  shall  give  the  better  right  as 
between  those  using  the  water  for  the  same  purposes,  but  when  the 
waters  of  any  natural  lake  or  stream  are  not  sufficient  for  the  resources 
of  all  those  desiring  the  use  of  the  same,  those  using  the  water  for 
domestic  purposes  shall  have  the  preference  over  those  claiming  for  any 
other  purpose,  and  those  using  the  water  for  agricultural  or  mining  pur- 
poses shall  have  the  preference  over  those  using  the  same  for  manufac- 
turing purposes." "  * 

Thb  chairman.  The  question  is  on  the  /notion  to  strike  out  sec- 
tion two. 

The  motion  prevailed. 

Thk  chairman.  The  section  is  stricken  out.  The  Secretary  will 
read  section  three. 

CONDBHNINQ  PBIVATK  PKOPBRTT. 

Thb  secretary  read : 

Skc.  3.  The  Legislature  shall  enact  laws  permitting  the  appropriators 
of  water  and  the  owners  or  occupants  of  land  to  construct  levees,  ditches, 
canals,  flumes,  and  aqueducts,  or  run  their  water  through  natural  chan- 
nels, for  agricultural,  mining,  manufacturing,  milling,  domestic,  drain- 
age, reclamation,  or  sanitary  purposes,  across  the  land  of  others. 

Mr.  WINANS.  Mr.  Chairman :  I  have  an  amendment  to  offer  to 
that  section. 

Thb  secretary  read: 

"Amend  section  three  bv  adding  the  words  'upon  first  paying  a  just 
compensation  therefor,  which  compensation  shall  be  ascertained  by  a 
jury  in  a  Court  of  record,  as  shall  be  prescribed  by  law.'  " 

Ms.  HOWARD.    Mr.  Chairman :  I  send  up  a  substitute  for  the  section. 

Thk  secretary  read: 


"The  Legislature  shall  provide  by  law  for  the  condemnation  of  exist- 
ing water  rights  for  public  use,  and  for  the  right  of  way  for  conducting 
water  for  such  uses,  nrst  making  just  compensation  for  the  same." 

Me.  tinnin.  Mr.  Chairman:  I  desire  to  say,  on  behalf  of  the  com- 
mittee, that  I  think  it  was  the  intention  that  the  amendment  introduced 
by  Mr.  Winans  should  have  been  there,  and  they  therefore  accept  the 
amendment  introduced  by  Mr.  Winan8> 

Mb.  VAN  DYKE.  Mr.  Chairman :  I  would  suggest  to  the  committee 
that  that  amendment  is  unnecessary,  because  in  the  declaration  of  rights 
there  is  a  section  covering  that  point 

BBHABES  or   MB.   WINANS. 

Mb.  winans.  It  does  not  cover  it.  Section  fourteen  of  the  declara- 
tion of  rights  provides  that  "  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  been  first 
made  to  or  paid  into  Court  for  the  owner ;  and  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation  other  than  munieipal,  until 
full  compensation  therefor  be  first  made  in  money,  or  ascertained  and 
paid  into  Court  for  the  owner,  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation,  which  compensation  shall 
be  ascertained  by  a  jury  in  a  Court  of  record,  as  shall  be  prescribed  by 
law."  Now,  that  section  distinguishes  between  private  property  taken- 
for  a  public  use  and  a  right  of  way.  Neither  of  its  provisions  embrace 
the  question  here.  This  is  taking  a  right  of  way  for  private  use,  and  the 
section  quoted  only  speaks  of  taking  a  right  of  wa^  for  public  use. 
Besides,  if  there  were  a  general  declaration  in  the  bill  of  rights,  and 
that  were  distinctly  overruled  and  contravened  by  a  special  provision 
elsewhere,  there  would  arise  a  collision  from  that  very  fact,  and  the 
necessity  of  legal  adjudication  as  to  which  should  govern. 

Mb.  van  dyke.  I  have  no  objection  to  it,  but  only  suggested 
whether  it  was  necessary. 

BIMAEEa  OF   KB.   CAPLES. 


r  KB. 
I  mo' 


Mb.  caples.  Mr.  Chairman :  I  move  to  strike  out  section  three.  If 
this  section  means  anything,  it  means  too  much.  If  it  means  merely  to 
confer  upon  the  Legislature  the  power  described  here  it  is  wholly 
unnecessary.  The  Legislature  already  possesws  that  power,  without 
any  constitutional  provision,  and  has  been  exereising,  for  years  and 
years,  that  power.  If  it  means  mora  than  this,  it  certainly  means 
simply  to  dispense 

Mb.  tinnin.  Has  the  Legislature  the  right  to  condemn  private 
property  for  private  uses  under  the  present  Constitution  ? 

Mb.  caples.  This  is  the  ri^ht  of  eminent  domain ;  the  right  of 
taking  private  property  for  a  public  use,  under  the  rules  and  reguuitions 
of  law.  If  this  proposition  means  anything  beyond  conferring  upon  the 
Legislature  powers  already  possessed,  it  means  to  dispense  with  that 
regular  process  of  law  that  is  defined  in  the  exercise  of  the  State's  right 
of  eminent  domain.  Now,  I  do  not  think  that  the  committee  ever  con- 
ceived the  idea  of  dispensing  with  the  forms  of  law  and  the  condemna- 
tion of  private  property  by  a  simple  Act  of  the  Legislature;  but  it  would 
seem  that,  if  this  section  means  anything  beyond  an  empty  declaration 
of  a  right  that  is  well  known  to  exist  without  an  enabling  Act,  it  must 
mean  that.  I  would  ask  what  construction  the  Chairman  of  the  com- 
mittee puts  upon  it  himself.  Was  it  the  understanding  of  the  commit- 
tee that  it  was  competent  for  this  Convention  to  confer  upon  the  Legis- 
lature the  right  to  condemn  property  otherwise  than  by  the  forms  of 
lawT 

Ma.  TINNIN.  The  amendment  accepted  carries  out  the  idea,  and 
requires  that  it  shall  be  done  according  to  law. 

Me.  CAPLES.     It  reads: 

"Sbc.  3.  The  Legislature  shall  enact  laws  permitting  the  appropri- 
ators of  water  and  the  owners  or  occupants  of  land  to  construct  levees, 
ditches,  canals,  flumes,  and  aqueducts,  or  run  their  water  through 
natural  channels,  for  agricultural,  mining,  manufacturing,  milling, 
domestic,  drainage,  reclamation,  or  sanitary  purposes,  across  the  land  of 
other*." 

Now,  has  not  the  Legislature  been  exereising  these  very  powers  for 
years  and  years  past,  under  which  most  of  the  waters  of  the  State  have 
been  appropriated  7  Certainly.  Everybody  knows  that  the  Legislature 
has  been  doing  this  thing.  Every  gentleman  knows  that  the  State  baa 
the  right,  by  virtue  of  the  power  of  eminent  domain,  to  condemn  and 
take  private  property.  Now,  we  cannot  add  anything  to  that  power  of 
condemnation.  We  can  add  nothing  to  the  right  of  the  State  to  appro- 
priate in  accordance  with  law;  and  I  am  utterly  unable  to  see  where 
It  is  proposed  to  do  anything  here  that  is  practicable. 

BBMABKS  OP  MB.  VAN  DTKB. 

Mb.  van  dyke.  Mr.  Chairman :  The  bill  of  rights,  in  the  old  Con- 
stitution, provided  that  you  could  take  private  property  for  public  uses. 
Now,  that  is,  by  implication,  a  prohibition  upon  taking  private  property 
for  private  uses.  That  would  prevent  the  Legislature  paraing  laws  per- 
mitting one  man  to  drain  his  land  across  another,  because  that  is  a 
private  use.  The  liCgislature,  of  course,  would  have  that  power  if  it 
were  not  for  the  implied  prohibition  in  the  Constitution.  In  other 
words,  the  declaration  that  you  may  take  private  property  for  public 
uses,  by  implication  prohibits  the  taking  of  it  for  private  uses  in  any 
case,  ^hat  is  the  purpose  of  this,  as  I  understand  it.  It  allows  drain- 
age for  private  parlies  over  the  lands  of  another,  upon  paying  just  com- 
pensation.   I  do  not  see  why  it  should  not  be  allowed,  v 

Mb.  CAPLES.  Then  I  understand  that  it  is  to  take  private  property 
for  private  use.  I  deny  the  power.  I  hold  that  it  wpuld  be  in  conflict 
with  the  Federal  Constitution,  and  with  the  well  understood  and  uni- 
versally recognized  exeroise  of  the  power  of  eminent  domain.  I  am  no 
lawyer.  I  am  free  to  admit  that  my  opinions  are  worth  nothing  upon 
this  subject;  nevertheless,  I  feel  authorized  to  give  an  expression  of  my 
opinion.    My  understanding  of  the  power  of  eminent  domain  is  that 
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private  property  may  be  taken,  not  for  private  use,  but  for  public  use, 
and  I  think  gentlemen  of  the  legal  profession  vill  agree  with  me  that 
that  is  the  well  established  and  well  understood  right  of  power  of  emi- 
nent domain,  as  recognized  by  the  Federal  Ck)nstitution  and  the  decisions 
of  the  Federal  Courts,  and  the  decisions  of  the  Courts  Ih  England  for 
centuries  past.  Now,  if  I  am  right  in  this  proposition,  Mr.  Chairman, 
and  I  hope  to  hear  front  legal  gentlemen  upon  the  proposition — then  the 
committee,  according  to  the  construction  of  the  gentleman  from  Ala- 
meda, Mr.  Van  Dyke,  have  attempted  to  do  that  which  would  be  in 
contravention  of  the  fundamental  law  of  the  power  of  eminent  domain. 

RIMARKS  or  MR.  TIMNIIT. 

Me.  TINNIN.  Mr.  Chairman :  Section  throe  was  placed  in  the  report 
of  the  committee,  I  may  say,  in  deference  to  the  farming  interests  of  the 
State.  It  was  through  that  interest,  that  appeared  before  the  commit- 
tee, that  section  three  was  placed  there.  The  object  in  putting  it  there 
was  to  overcome  this  difficulty  which  has  often  occurred  as  was  repre- 
sented to  the  committee.  For  instance,  a  party  owns  a,  piece  of  land 
Iwtween  a  tule  swamp  and  the  river.  The  tule  swamp  is  useless,  unless 
it  can  be  drained.  Tne  party  who  owns  the  high  lands  stands  there  and 
demands  an  exorbitant  price  for  the  privilege  oT  cutting  a  drain  through 
his  land.  He  really  blackmails  the  party  owning  the  tule  lands.  The 
committee  did  not  think  it  was  right  that  any  such  state  of  affairs  should 
exist.  Take  another  instance,  wliere  a  party  owns  tule  lands  adjacent 
lo  a  river,  and  those  along  the  river  find  it  necessary  to  build  a  levee  for 
the  protection  of  the  lands  below,  to  keep  the  water  off,  and  the  party 
ownmg  the  tule  land  refuses  to  allow  a  levee  to  be  built  upon  his  land. 
It  was  through  these  things  that  the  section  was  put  in  the  report.  I 
think  it  is  right  and  proper. 

Mr.  CAPLES.  If  it  was  the  intention  of  the  committee  to  confer 
upon  the  Legislature  the  power  to  condemn  property  for  private  use, 
why  did  not  the  committee  so  state  in  this  section? 

Mb.  TINNIN.  That  belongs  tojanother  department  in  this  Conven- 
tion. We  did  not  consider  that  it  belonged  to  our  part  of  the  report. 
We  reported  on  the  subject  before  us.  That  would  belong  to  the  Judi- 
ciary Committee.  We  believe  it  is  right  and  proper  that  this  should  be 
there  for  the  protectioif^f  a  public  interest  It  is  true  that  power  was 
originally  used  only  for  governments,  but  it  has  been  perverted  to  corpo- 
rations, and  we  propose  here  to  extend  it  further,  and  to  allow  it  to  be 
nsed  for  private  individuals. 

REXARKS  or  MR.  HOWARD. 

Mr.  HOWARD.  Mr.  Chairman :  I  agree  entirely  with  the  gentle- 
man from  Sacramento,  Dr.  Caplee,  that  this  section  three,  as  it  stands,  is 
a  violation  of  the  Constitution  of  the  United  States,  and  would  be  with 
the  amendment  of  the  gentleman  from  San  Francisco,  Mr.  Winans.  It 
was  decided  as  long  ago  as  eighteen  hundred  and  eight,  in  the  case  of 
Fletcher  vs.  Peck,  that  a  grant  is  a  contract  protected  by  the  Constitution 
of  the  United  States,  and  you  cannot  violate  it;  ^nd  the  Constitution  of 
the  United  States  is  as  much  over  us  as  it  is  over  the  State  Legislature. 
Now,  this  decision  in  Fletcher  vs.  Peck  has  been  reaffirmed  repeatedly 
by  the  Supreme  Court  of  the  United  States,  and  you  cannot  take  a  man's 
land  for  private  use  at  all  under  the  right  of  eminent  domain,  and  you 
cannot  take  it  for  public  use  without  making  just  compensation. 

Now,  sir,  water  is  a  part  of  the  land.  It  is  so  held  by  all  the  writers. 
I  will  read  a  sentence  from  Angell  on  Watercourses : 

"  Therefore  it  is  that  a  grant  of  land  conveys  to  the  grantee  not  only 
the  '  field '  or  the  '  meadow,'  but  all  the  growing  timber  and  water  stand- 
ing and  being  thereupon;  and  a  stream  of  water  is  therefore  as  much 
the  property  of  the  owner  of  the  soil  over  which  it  passes  as  the  stones 
scattered  over  it," 

Now,  sir,  it  is  perfectly  idle  to  attempt  to  say  in  this  Constitution  that 
running  water  is  public  property.  Kunning  water  which  has  been 
granted  is  not  public  property;  and  running  water  is  not  public  prop- 
erty in  any  sense  except  so  far  as  the  use  is  concerned.  Now,  sir,  an 
important  objection  to  any  declaration  of  that  sort  is  that  it  is  a  mere 
idle  waste  of  paper,  and  cannot  be  made  available  for  anything;  and 
my  objection  to  the  amendment  of  Mr.  Winans  is  that  it  does  not  go  far 
enough.  There  exists  under  the  right  of  eminent  domain  the  right  to 
condemn  property  for  public'uses,  but  it  cannot  be  made  available  with- 
out some  declaration  in  the  Constitution  or  a  statute  of  the  State.  All 
this  may  be  done,  no  doubt,'in  the  absence  of  any  constitutional  regula- 
tion, but  there  must  be  a  declaration  in  the  statute  fixing  the  mode  and 
manner  of  condemnation.  The  Chairman  of  the  committee  says  that 
the  committee  had  the  idea  that,  for  instance,  if  they  wanted  to  drain  a 
tule  swamp  that  they  could  run  a  ditch  through  your  land  for  that  pur- 
pose without  paying  for  the  right  of  way. 

Mr.  TINNIN.  I  did  not  say  so.  That  is  amended.  The  amendment 
is  accepted. 

Mr.  HOWABD.  That  does  not  go  far  enough.  Say,  for  instance,  the 
people  in  San  Francisco  wish  to  drain  Iiake  Bigler,  to  appropriate  Lake 
Bigler  for  the  purpose  of  supplying  the  city  with  water,  they  would 
have  the  right,  under  the  eminent  domain,  because,  if  any  individual — 
which  I  deny,  for  there  is  no  appropriation  of  water  separate  from  the 
use  of  it — but  if  any  individual  could  set  up  a  claim  of  ownership  of 
that  lake,  then  the  ^tate  has  the  power  and  ought  to  provide  the  means 
of  condemning  that  lake,  so  that  the  water  could  be  used  for  the  pur- 
pose of  supplyingthe  cities  and  towns,  and  supplying  the  country  for 
irrigation  with  water.  It  is,  therefore,  necessary  that  we  have  some 
provision  authorizing  the  condemnation  of  existing  water  rights.  Then, 
again,  it  is  well  known  that,  under  the  Mexican  Government,  there 
were  grants  of  eleven  leagues  of  land.  Suppose  a  grant  of  eleven  leagues 
df  land  has  a  stream  running  by  it  or  through  it,  and  he  appropriates 
the  entire  stream  and  holds  it  long  enough  to  acquire  it  by  proscrip- 
tion, which  may  be  done  by  Spanish  law  in  teU  years;  which  may 
have  been  done  at  the  common  law  by  an  adverse  use  and  daim  of 
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right,  with  knowledge  of  his  neighbors,  in  twenty  years,  and  which 
he  can  do  in  this  State,  under  our  statutes  and  decisions,  in  live  years. 
Then  he  has  a  title  bv  proscription.  But  there  is  a  right  under  the  emi- 
nent domain  to  condemn  property  for  public  use,  no  matter  how  it  is 
derived,  or  how  it  exists,  by  paying  a  just  compensation  therefor,  and 
that  ought  to  be  engrafted  in  this  Constitution.  A  party,  for  instance, 
settling  upon  the  head  of  a  stream,  owning  ten  thousand  or  twenty 
thousand  acres  of  land,  or  forty-four  thousand  acres,  as  he  may  own, 
may  appropriate  the  whole  water,  and  quiet  title  by  an  adverse  use  of 
five  years  under  our  law.  Even  then,  there  is  a  power  by  which  he  can 
be  prevente<l  from  starving  out  his  neighbors  and  making  a  monopoly  of 
the  water,  and  that  is  under  the  right  of  eminent  domain,  and  that 
power  ought  to  be  attended  to  by  this  Convention,  because,  otherwise  he 
may  prevent  the  use  of  the  water  by  hundreds  of  families,  when  the 
water,  properly  distributed,  would  be  enough  for  all.  That  js  a  state  of 
things  which  ought  not  to  exist,  and  which  we  can  reach  under  the 
right  of  eminent  domain. 

Take,  for  instance,  the  City  of  Sqn  Francisco.  There  are  streams,  1 
believe,  in  the  neighborbodd,  which  have  been  appropriated.  Well,  if 
the  use  of  that  water  becomes  necessary  to  the  supply  of  the  City  of 
San  Francisco  that  is  a  public  use,  and  it  is  superior  to  the  private  use 
of  any  individual  or  individuals,  and,  therefore,  the  right  to  condemn 
it  should  exist,  and  should  be  provided  for  in  this  Constitution ;  and  it 
is  founded  on  the  Latin  maxim,  that  the  safety  of  the  people  is  the 
supreme  law. 

Mr.  miller.    Does  not  that  right  exist  now  ? 

Mr.  HOWARD.  Yes;  the  right  exists  now;  but  the  right  existed 
before  we  camu  her^  before  the  Constitution  of  eighteen  hundred  and 
forty-nine,  and  existed  by  virtue  of  the  general  powers  of  legislation; 
because  the  general  rule  is  that  everything  not  expressly  taken  from  the 
people  b^  the  Constitution  abides  and  resides  in  the  legislative  authority. 
So  that  IB  an  argument  of  very  little  force.  We  here  wish  to  direct  the 
Legislature  to  do  certain  things,  and  this  is  one  of  the  things  we  ought 
to  provide  for  iu  the  fundamental  law. 

RKMARES  or  MR.   BI068. 

Mr.  biggs.  Mr.  Chairman  :  'I  was  somewhat  pleased  and  surprised 
to  hear  the  argument  of  the  Chairman  of  the  committee  when  he  said 
that  this  section  was  put  in  at  the  request  of  the  agricultural  interest. 
God  knows  the  agriculturists  of  California  don't  want  any  of  this  section 
three;  and  if  he  is  such  a  warm  friend  to  the  cause  of  agriculture  he 
would  accommodate  us  very  much  by  assisting  in  striking  out  that  sec- 
tion. I  hope  it  will  be  stricken  out.  It  is  what  we  don't  want,  and 
we  have  no  use  for  it. 

Mr.  TINNIN.    Don't  you  live  on  high  land? 

Mb.  BIGGS.  I  don't.  The  water  has  been  around  me  twice.  I  raise 
good  grain.  It  has  been  over  me,  too,  and  I  have  lost  a  good  many 
things.  I  am  not  drowned.  I  feel  grateful  to  the  gentleman  for  the  . 
interest  he  has  taken  in  the  agriculture  of  the  State,  but  I  don't  propose 
to  let  such  a  thing  be  engrafted  in  our  organic  law  without  entering  my 
remonstrance  against  it. 

REMABIS  or   MR.   BITCBCOCE. 

Mb.  HITCHCOCK.  Mr.  Chairman:  I  am  a  farmer,  also,  and  have 
been  for  some  twenty-six  or  twenty-seven  years.  I  ahi  not  a  lawyer, 
and  I  do  not  understand  and  do  not  know  really 

Mr.  biggs.  Have  you  any  debris  from  the  mines  coming  down  upon 
you? 

Mr.  HITCHCOCK.  I  have  not.  Still  I  am  interested  in  this  subject. 
I  realize  the  fact,  Mr.  Chairman,  that  there  is  only  one  outlet  for  all  of 
the  waters  of  these  Sierra  Nevada  Mountains, and  also  the  Coast  Range. 
There  is  only  one  outlet,  and  that  is  through  the  Carquinez  Straits,  and 
we  all  know  that  we  have  a  rainfall  of  from  twenty  to  seventy-five 
inches.  That  must  find  an  outlet,  and  to  do  so,  it  flows  over  the  whole 
valley;  and  in  flowing  over  the  country  it  flows  over  my  land  and  over 
all  ray  neighbors',  and  we  want  some  provision  by  which  we  can  make 
channels  through  San  Joaquin  County,  or  any  other  county  in  the  State, 
in  order  to  carry  off  this  water,  so  that  we  can  drain  our  lands.  It  is 
impossible  to  levee  it.  We  cannotdam  it  up  and  keep  it  back.  It  must 
pass  on  out  through  the  Golden  Gate.  When  you  can  give  us  some  right 
to  condemn  a  right  of  way,  we  can  do  that.  The  people  of  San  Joaquin 
County — I  speak  for  them  particularly — would  like  to  have  some  pro- 
vision by  which  they  can  reclaim  their  lands.  A  bill  was  passed  in 
eighteen  hundred  and  seventy-two  which  covered  the  case  entirely,  but 
it  was  unconstitutional,  and  we  cannot  enforce  it.     The  whole  southern 

rirtion  of  this  State  favor1t,but  it  is  a  dead-letter  upon  the  statute  books. 
have  drawn  up  an  amendment  here  which  I  think  covers  the  case.  So 
far  as  mining  or  anything  of  that  kind  is  concerned,  if  members  think 
mining  should  not  be  included,  why,  strike  it  out  I  will  read  it,  and, 
in  case  this  section  is  stricken  out,  I  will  offer  it  as  section  three : 

"All  pereons  and  corporations  shall  have  the  right  of  way  across 
public,  private,  or  corporate  lands,  for  the  construction  of  ditches,  flumes, 
or  canals,  for  the  purpose  of  conducting  water  for  the  irrigation  or 
reclamation  of  lands,  and  for  manufacturing  and  mining  purposes,  and 
for  drainage,  upon  payment  of  just  compensation." 

REMARKS  or  ME.  riLCBEB. 

Mr.  FILCHER.  Mr.  Chairman  :  I  hope  that  this  section  will  not  be 
stricken  out.  The  question  of  its  conflicting  with  the  Federal  Constitu- 
tion was  discussed  in  committee,  and  it  was  generally  agreed  that  on  the 
whole,  or  in  the  main,  at  least,  the  section  might  be  made  operative,  and 
if  it  cx)nferred  no  additional  powers  to  act,  as  has  been  suggested  by  the 
gentleman  from  Los  Angeles,  it  directly  meets  the  wants  of  a  large  class 
of  people  in  this  Stale  The  committee,  sir,  had  in  view  two  objects. 
One  was, as  long  as  the  watens  of  the  State  are  now  largely  appropriated, 
to  prevent  these  waters  being  used  for  the  purposes  of  monopoly,  and 
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beyond  legislative  control — the  point  that  has  been  covered  in  the  first 
section;  and  the  second  was  in  view  of  the  natural  arid  condition  of  this 
country,  and  the  fact  that  its  prosperity  must  depend  so  much  upon  the 
proper  application  of  the  water  supply,  to  secure  the  right  of  way  to  the 
prtiprieturs  of  water  to  carry  that  water  to  such  places  that  it  would  do 
the  most  goo<l.  Now,  sir,  there  were  numerous  cases  pointed  out  to  the 
committee,  and  to  my  knowledge  there  are  many  cases  that  exist  where 
important  improvements  are  held  back  simply  for  the  want  of  a  right  of 
way.  Large  tracts  of  land  in  California  to-day  are  in  a  swampy  cou- 
ilition,  simply  because  a  right  of  way  for  a  drainage  canal  cannot  be 

Srocured.  I  hold  that  in  so  far  as  these  rights  of  way  can  be  shown  to 
e  a  benefit  to  public  interest,  they  will  not  conflict  with  the  Constitution 
of  the  Unite<l  States. 

We  have  a  precedent  for  the  principle  adopted  in  this  section,  in  the 
Constitution  of  Illinois.  Section  thirty -one,  of  article  four,  of  that  Con- 
stitution, aiming  at  the  idea  of  drainage  for  agricultural  lands,  declares 
that  "the  general  Assembly  may  pass  laws  permitting  the  owners  or 
occupants  of  lands  to  construct  drains  and  ditches,  for  agricultural  and 
sanitary  purposes,  across  the  landl  of  others."  Now,  sir,  many  sup- 
posed their  declaration  in  Illinois,  declaring  warehouses  to  be  a  public  use, 
would  conflict  with  the  Constitution  of  the  United  States,  and  yet  a  test 
case  proved  the  reverse  to  be  true.  But,  sir,  going  further,  in  the  case  of 
Iteekinan  vs.  the  Saratoga  and  Schenectady  Railroad  C<mipany,  in  New 
York,  in  eighteen  hundred  and  thirty-one,  the  Chancellor  says: 

"But  if  the  public  interest  can  be  in  any  way  promoted  by  the  taking 
of  private  property,  it  must  rest  in  the  wisdom  of  the  Legislature  to 
determine  whether  the  benefit  to  the  public  will  be  of  suflicient  impor- 
tance to  render  it  expedient  for  them  to  exercise  the  right  of  eminent 
domain,  and  to  authorize  an  interference  with  the  private  rights  of  indi- 
viduals for  that  purpose." 

Now,  sir,  what  are  the  rights  conferred  here? 

"  The  Legislature  shall  enact  laws  permitting  the  appropriators  of 
water  and  the  owners  or  occupants  of  lands  to  construct  levees,  ditches, 
canals,  flumes,  and  aqueducts,  or  run  their  water  through  natural  chan- 
nels, for  agricultural,  mining,  manufacturing,  milling,  domestic,  drain- 
age, reclamation,  or  sanitary  purposes,  across  the  lands  of  others,  upon 
first  paying  a  Just  compensation  therefor,  which  compensation  shall  be 
ascertained  by  a  jury  in  a  Court  of  record,  and  shall  bo  prescribed  by 
law." 

Is  not  that  a  public  use?  Are  the  public  not  benefited  by  the  promo- 
tion of  the  agricultural  interest?  Most  certainly  they  must  be.  Is  the 
public  not  benefited  by  the  promotion  of  the  mining  interest?  Manu- 
facturing and  milling,  is  not  the  public  benefited  by  them?  Certainly 
reclamation  and  drainage  must  stand  as  in  the  public  interest.  I  believe 
in  the  main  the  section  will  stand  good,  and  it  should  not  be  stricken 
out.  If  j>erchance,  by  a  test  case,  a  certain  clause  of  it  may  be  proven 
to  conflict  with  the  Constitution,  and  may  have  to  fall,  yet  the  rest  will 
not  become  invalid,  and  it  will  stand  for  what  it  is  worth. 

I  know  that  the  interests  of  various  sections  of  this  State  require  some- 
thing of  this  nature.  There  are  mining  interests  and  agricultural  inter- 
ests that  are  now  retarded  by  the  want  of  a  right  of  way  to  secure  water. 
We  have  on  this  water  question,  I  think,  adopted  a  wise  provision  in 
the  first  section,  placing  these  waters,  where  they  are  used  by  the  pub- 
lic, under  public  cpntrol,  and  by  this  means  preventing  a  monopoly  of 
them  to  an  extent  that  may  become  abusive.  I  have  no  doubt  the  s<e- 
ond  section  was  wisely  stricken  out.  I  thought  at  the  time  it  was 
adopted  that  there  was  nothing  in  it.  But  the  third  section  I  think  ought 
to  be  allowed  to  remain. 

BCMARKS  OF  MB.  W1CKI3. 

Me.  WIOKES.  Mr.  Chairman:  The  mistake  seems  to  be  general  in 
regard  to  the  power  o^  the  State.  It  has  no  power  to  take  from  one 
individual  and  give  to  another.  It  is  no  doubt  feasible  for  the  plains  of 
San  Joaquin  to  be  irrigated ;  but  the  StateJias  no  right  to  order  a  water 
ditch  to  be  cut  across  a  man's  land  without  rendering  for  it  a  just  com- 
pensation. There  will  necessarily  be  some  damage  done  to  the  land, 
more  or  less,  and  such  compensation  should  restupon  a  just  appraisement. 
As  to  the  mining  districts,  the  ditch  enterprises  there  and  the  mineral 
interests  of  those  sections  reciprocate  each  other.  There  are  vested 
rights  there  that  have  been  held  under  grant  of  the  General  Govern- 
ment since  the  early  days  of  California  mining  enterprises.  In  the 
mining  districts  I  say  the  mining  interests  and  the  water  interests  recip- 
rocate each  other.  Water  has  been  t-iikcii  from  the  various  mountain 
streams,  and,  at  great  expense,  turned  into  ditches  and  carried  all  over 
these  districts,  to  the  enhancing  of  the  value  of  mining  property  and  to 
increasing  the  production  of  the  mineral  wealth  of  these  districts. 
These  ditches,  constructed  at  great  expense,  have  repaid  to  those  who 
carried'on  the  enterprises,  at  the  best,  but  a  very  small  interest.  These 
mountain  streams  as  they  ran  were  of  no  use  whatever,  but,  carried  by 
such  enterprises  through  the  mineral  districts,  have  been  of  great  value 
in  the  pronuction  of  gold,  one  of  the  great  resources  of  the  State.  These 
interests  should  not  be  imperiled  in  any  manner.  Most  of  the  enter- 
prises of  the  mining  districts  have  not  repaid  the  owners  for  the  invest- 
ment. Thejr  may  look  forward,  perhaps,  tfl  some  future  time  when  the 
water  sold  lor  irrigation,  when  the  mines  are  worked  out,  may  perhaps 
repay  them  for  the  investment  in  these  enterprises.  While  we  cannot 
touch  these  vested  rights,  we  cannot  deny  the  right  of  the  Stote  to  regu- 
late the  price  at  which  water  shall  be  sold  for  the  future,  either  for  irri- 
gating or  mining  purposes.  These  men  who  have  been  engaged  in  tbes« 
enterprises  would  not  object  to  any  just  regulation.  But  this  regulation 
must  be  just.  The  rights  of  property  in  water  must  be  recognized  as 
wellas  rights  of  property  iu  land,  and  we  cannot  evade  the  force  of  this. 

BEMABKS   or   UB.   WATEBS. 

Mb.  waters.  Mr.  Chairman :  It  seems  to  me  that  a  great  deal  less 
attention  is  paid  to  this  public  question  now  under  consideration  than 
its  importance  deserves.    During  the  last  twenty-five  or  twenty-eight 


years  in  this  State  a  great  deal  has  been  effected  by  the  use  of  water. 
Great  interests  have  ^rown  up  in  this  State  under  that  use.  Great  prin- 
ciples have  been  decided.  The  people  have  lived  under  these  princi- 
ples. The  people  have  accustomed  themselves  to  this  slate  of  affairs; 
and  now  at  one  fell  stroke  it  is  proposed,  in  this  Convention,  to  upset 
the  whole  theory  upon  which  the  people  of  this  State  have  been  acting, 
acquiring  property  and  improving  farms.  Now,  from  the  very  begin- 
ning the  rights  of  water  for  purposes  of  irrigation  and  actual  improve- 
ment of  the  land  have  been  considered  private  rights.  Their  use  has 
been  considered  private  property.  It  has  been  held  to  be  such  over 
and  over  again  by  our  own  Supreme  Court.  Now,  we  propose  here 
in  one  sentence  to  say  that  this  private  property  is  public.  We  pro|>ose 
to  upset  the  whole  theory,  and  the  whole  line  of  action  of  the  people  of 
this  State  for  twenty-eight  years.     It  has  not  only  been  recognized  as 

f>rivate  property  by  the  people  themselves,  by  their  customs  and  their 
awa,  so  far  as  such  regulation  is  concerned,  but  it  has  even  been  recog- 
nized by  the  General  Government.  The  General  Government,  in 
eighteen  hundred  and  sixty-six,  granted  these  rights  in  accordance  with 
the  laws  and  customs  of  the  State.  Now,  we  propose  here  to  say  that  it 
is  all  folly.  Now,  I  do  not  believe  this  is  a  correct  policy  to  pursue.  I 
do  not  believe  that  we  can  expect  the  people  to  sanction  anything  of 
that  sort.  These  farmers  who  have  built  up  nice  flourishing  farms,  with 
their  orchards,  and  all  the  appurtenances  of  civilization,  you  might  say, 
simply  by  the  use  of  this  water,  and  could  not  have  done  it  by  any 
other  means  in  the  world,  you  cannot  expect  them  to  say  now,  many  of 
them  in  their  old  age,  that  the  works  of  their  lifetime  shall  pass  from 
them  by  one  little  declaration  in  the  Constitution,  that  it  is  all  public 
property.     I  say  it  is  too  much. 

Now,  there  is  a  disputes  at  least  among  some  lawyen,  as  to  whether 
that  provision  of  the  United  States  Constitution,  which  says  private 
property  may  only  be  taken  for  public  use  by  giving  just  compensation, 
18  a  limitation  only  upon  Congress  or  the  Government  of  the  United 
States. 

Mb.  EDGERTON.  The  Supreme  Court  has  decided  that  it  is  only 
upon  the  United  States. 

Mr.  WATERS.  I  understood  the  gentleman  from  Los  Angeles,  Gen- 
eral Howard,  to  say  that  you  cannot  divert  a  private  right  for  prirate 
interest. 

Mb.  HOWARD.  The  Supreme  Court  of  the  United  States  has  held 
that  in  cases  where  it  impaired  the  obligations  of  a  contract  you  can- 
not take  private  property  for  a  private  use. 

Mb.  WATERS.  That  is  amongst  the  limitations  upon  the  States.  No 
State  shall  pass  any  law  impairing  the  obligations  of  a  contract;  but 
this  other  provision,  the  fifth  amendment  to  the  Constitution  of  the 
United  States,  has  been  held  to  apply  only  to  the  United  States  Con- 
gress. 

Mb.  EDGERTON.  If  the  gentleman  will  allow  me,  I  will  cite  the 
case.  In  the  case  of  Barron  vs.  the  Mayor  of  the  City  of  Baltimore, 
seventh  Peters,  it  is  held  :  "  The  provision  in  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  declaring  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation,  is  mtended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  Government  of 
the  United  Stat^,  and  is  not  applicable  to  the  legislation  of  the  States." 

Mb.  HOWARD.  That  does  not  apply  to  the  other  proposition,  that 
where  it  iinpairs  the  obligation  of  a  contract,  then  it  cannot  be  done. 

Mb.  waters.  Now,  Mr.  Chairman,  I  will  leave  the  two  gentlemen 
to  decide  that  between  them.  I  am  inclined  to  believe  that  the  gentle- 
man from  Sacramento  is  right.  The  gentleman  from  Los  Angeles  refers 
to  that  provision  of  the  Constitution  of  the  United  States  which  is  a 
limitation  upon  the  power  of  the  State — that  they  shall  not  pass  any  law 
impairing  the  obligation  of  contracts.  Now,  this  right  to  the  use  of 
waters  is  not  in  the  nature  of  a  contract.  I  regard  it  in  the  nature  of 
property.  It  is  a  property  right,  not  founded  alone  upon  contract,  but 
founded  upon  ownership.  The  ownership  may  be  the  subject  of  a  con- 
tract, or  it  may  not.  True,  if  you  carry  it  back  in  the  abstract  to  its 
original  foundation,  we  are  inclined  to  vest  everything  upon  a  grant 
from  the  sovereign. 

Mb.  HOWARD.  Has  not  the  Supreme  Court  of  the  United  States 
held  repeatedly  that  a  grant  was  a  contract,  and  that  the  obligation  can 
not  be  impaired  by  legislation?  That  is,  if  the  State  grants  a  man  a 
tract  of  land,  it  is  a  contract,  and  the  State  cannot  take  the  grant  from 
him. 

Mb.  waters.    I  think  that  that  has  been  held  to  be  a  contract. 

Mb.  HOWARD.  Now,  it  being  held  by  the  Courts  that  water  is  a 
part  of  the  land,  can  you  take  the  water  any  more  than  you  can  take 
the  land? 

Mb.  waters.  That  might  apply  to  land  granted  directly,  or  land 
granted  by  the  United  States. 

Mb.  II0W.\RD.    Does  it  not  apply  to  Government  grants? 

Mb.  waters.  I  concede  the  gentleman's  proposition  so  far  as  it 
goes,  but  it  does  not  cover  the  entire  ground.  The  proposition  is  as  to 
whether  it  is  policy  for  this  Convention  to  say  that  this  private  property 
is  public  property,  just  in  one  sentence.  I  say  it  is  wrong  policy;  it  is 
not  called  for  by  the  situation  of  this  country  at  the  present  time.  It 
seems  to  me  that  the  water  question  has  got  to  work  itself  out.  I  dp 
not  think  that  this  Convention  can  settle  all  these  water  disputes  in  one 
sentence;  the  system  has  got  to  grow  up  to  the  times,  and  this  thing 
of  forcing  the  thing,  by  saying  that  nobody  has  got  any  right  to  water, 
is  not  right.  If  it  is  in  order,  I  shall  move  to  strike  out  the  whole 
report  of  the  committee. 

Thk  CHAIRMAN.    It  is  not  in  order. 

Mb.  TINNIN.  Mr.  Chairman:  I  desire  to  amend  the  report  of  the 
committee. 

The  chairman.  There  are  two  amendments  pending  to  lection 
three. 

Mb.  fflNNIN.    I  ask  to  have  it  i«ad. 
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Th«  secretary  read : 

"Amend  section  three,  in  line  three,  by  striking  out  the  words  'or 
run  their  waters  through  natural  channels.' " 

Mr.  TINNIN.  Mr.  Chairman :  I  make  this  amendment  for  this  rea- 
son :  it  seems  to  me  that  certain  of  our  farmer  friends  are  very  fearful 
of  the  debris  situation.  They  imagine  that  they  can  see  tha  debris  of 
the  miner  coming  down  upon  them.  We  of  the  committee  never  saw 
that  in  the  proposition.  The  idea  was  for  the  purpose  of  running  the 
water  away,  and  we  never  have  once  considered  the  debris  question. 
For  that  reason  I  think  the  committee  are  unanimously  in  favor  of  strik- 
ing out  that  portion  of  the  report.  Another  thing.  In  framing  this 
report  we  thought  that  there  would  be,  in  future  days,  a  Legislature  that 
would  put  the  machinery  in  force  to  carry  out  this  section  of  the  Consti- 
tution. We  did  nut  think  it  necessary  for  us  to  say  how,  or  in  what 
manner,  these  individuals  should  be  protected  in  their  property  when 
ditches  or  drains  were  run  through  their  land.  We  expected  that  the 
Legislature,  when  they  put  this  in  force,  would  sufficiently  protect  these 
^leople  in  their  property  and  their  rights,  and  I  do  not  think  it  belongs 
in  tnat  section  at  all. 

RIMABES  or   MB.   HIBBIKOTOII. 

Mb.  HERRINGTON.  Mr.  Chairman:  I  am  satisfied,  myself,  that 
this  question  is  not  receiving  the  consideration  that  its  overshadowing 
importance  demands  at  the  hands  of  this  Convention.  I  am  thoroughly 
convinced  that  if  this  question  had  been  managed  and  manipulated 
through  this  Convention  by  the  Spring  Valley  waterworks,  it  could 
not  have  been  managed  more  to  suit  their  taste,  or  b>etter  iiL  conformity 
with  their  wishes;  and  if  part  of  them  who  have  had  the  management 
of  it  had  been  holders  of  the  stock,  it  could  not  have  been  managed 
better  to  suit  their  convenience  and  interest. 

Mb.  van  dyke.    In  what  respectT 

Mb.  HERRINGTON.  Now,  sir,  what  is  sovereignty?  And  what  is 
eminent  domain? 

Mb.  TINNIN.  I  would  ask  the  gentleman  to  explain  himself.  Do 
you  mean  to  say  that  the  Spring  Valley  Water  Company  influenced  the 
committee  in  their  report?    If  you  do,  you  state  that  which  is  false. 

Mr.  ESTEE.  I  call  the  gentleman  to  account.  I  want  to  know  what 
he  means. 

Mb.  VAN  DYKE.    So  do  I. 

Mr.  ESTEE.    I  want  to  know  what 

Mb.  HERRINGTON.  Will  the  gentleman  give  me  an  opportunity  to 
say  what  I  mean?  I  mean  that  in  the  results  of  these  provisions  as  they 
are  now  here  before  this  house,  that  they  could  not  have  been  framed 
more  in  the  interests  of  the  Spring  Valley  Waterworks.     [Applause.] 

Mb.  ESTEE.     In  what  respect? 

Mr.  HERRINGTON.  In  their  working,  and  in  the  results  and  effects 
that  they  will  have. 

Mb.  ESTEE.  Do  I  understand  the  gentleman  from  Santa  Clara  that 
the  first  section,  as  amended  by  the  gentleman  from  Placer,  Mr.  Hale, 
is  in  the  interest  of  Spring  Valley? 

Mr.  HERRINGTON.  No,  sir;  I  do  not  mean  that  I  say  that  so  far 
as  that  part  is  concerned  it  is  good;  and  that  is  the  only  provision  that 
is  in  accordance  with  the  requirements  of  the  people  of  this  State. 

Mb.  ESTEE.  Has  any  other  section  been  adopted  affecting  that  ques- 
tion? 

Mr.  HERRINGTON.    No.  sir. 

Mr.  ESTEE.    Then  I  do  not  know  what  he  means. 

Mr.  TINNIN.    I  do  not  think  he  knows  himself. 

Mr.  HERRINGTON.  I  am  not  talking  about  what  this  Convention 
will  do.  I  am  talking  about  the  provisions  presented  here  by  the  com- 
mittee, and  no  one  can  misunderstand  what  I  say.  I  do  not  ninch  from 
what  I  say,  either.  I  mean  precisely  what  I  say,  that  the  effect  and  the 
working  of  these  sections  as  they  are  presented  would  have  the  result* 
which  I  have  mentioned.    Now  I  proceed. 

I  say,  what  is  sovereignty?  It  is  simply  no  more  nor  less  than  that 
high  authority  which  possesses  the  prerogative  or  right  to  form  rules  for 
the  order  of  community  and  to  enforxM  them.  .  That  is  the  sovereignty 
of  this  State;  that  is  the  sovereignty  of  every  other  State.  Now  what 
is  the  power  of  eminent  domain?  It  is  that  power  by  which  the  State 
puts  into  exereiso  that  sovereignty  for  the  public  weal,  and  nothing  else. 
Now  will  you  dwindle  it  down  and  drive  out  all  the  interests  of  one 
private  person,  and  take  all  the  interests  of  another  private  person,  and 
put  every  man's  hand  against  that  of  his  neighbor?  All  will  be  driven 
asunder  by  the  provisions  you  propose  to  insert  here.  It  makes  every 
man  an  Ishmaelite  as  against  bis  neighbor;  his  hand  is  against  every 
man's  hand,  and  his  interest  against  every  man's  interest.  You  set  at 
war  every  private  interest  that  is  in  the  community  with  respect  to 
water.  You  permit  it  with  reference  to  water  and  permit  it  with 
reference  to  every  other  interest  that  there  is  in  the  commonwealth, 
and  every  man's  interest  will  be  sought  to  be  enhanced  by  the  use 
of  this  power  of  eminent  domain  to  acquire  and  filch  his  neigh- 
bor's interest;  and  not  upon  the  plea  of  any  public  benefit  that  will 
result,  but  solely  for  private  use.  Can  you  do  it?  Dare  you  do  it? 
Have  you  the  impudence  and  the  boldness  to  assert  here  that  all 
these  interests  may  be  arrayed  and  put  at  war  with  each  other  in 
this  community?  It  is  the  destruction  of  empire;  it  is  the  destruc- 
tion of  gpvemment  itself.  It  is  the  disintegration  and  dissolution 
of  that  great  power  called  sovereignty.  There  is  none  of  it  left.  Now, 
what  is  the  use  of  coming  here  and  talking  about  law  if  you  do  not 
mean  law?  What  is  the  use  of  talking  about  order  when  you  are 
creating  disorder?  Now,  I  apprehend  that  possibly  that  question  may 
be  understood,  and  if  no  one  can  see  the  force  of  that  argument  I  will 
repeat  it.  I  undertake  to  say  to  you  now  that  there  is  no  power  inher- 
ent in  sovereignty  to  destroy  itself.  It  is  nOt  a  thing  that  can  commit 
that  crime  callea  fdo  d*  x;  and  there  is  no  element  in  it  that  possesses 
the  power  to  create  and  to  organize  that  kind  of  a  war,  by  which  every 


element  in  sovereignty  shall  be  arrayed  one  against  the  other,  using  the 
power  of  eminent  domain  to  enforce  its  claim.  Do  you  see  the  force  of 
the  argument?  Do  you  see  the  idea  that  is  embraced  in  the  proposition 
that  you  present  here?  What  right  have  I  to  go  to  my  neighbor  and 
say :  Sir,  I  want  your  land,  I  want  your  water,  and  I  have  the  power  of 
eminent  domain  for  the  purpose  of  enforeing  my  private  right.  No, 
sir;  I  say  to  you  now,  that  the  power  of  eminent  domain  is  based  upon 
another  proposition  than  that;  that  it  Is  a  public  use  to  which  the 
property  you  propose  to  take  is  to  be  appropriated  and  applied.  Another 
principle,  I  say  to  you,  is  a  war  of  elements  and  the  destruction  of 
bovereignty  itself.  Now,  it  is  no  use,  because  you  limit  this  proposition 
to  the  mere  matter  of  using  water,  or  taking  water,  to  assert  that  you 
may  apply  or  use  this  power  for  a  private  individual  in  that  regard, 
when  you  do  not  propose  to  apply  it  to  any  other  proposition  amongst 
the  people.  If  ^ou  can  apply  it  to  water,  or  the  right  to  use  water, 
why  not  apply  it  to  every  other  private  interest  in  the  whole  State? 
The  principle  is  just  as  unchangeable  as  time  itself.  It  is  just  as 
impregnable  as  truth,  and  God  upon  whom  it  rests. 

Mr.  PULLIAM.  Don't  you  know  that  the  Supreme  Court  has 
decided  that  the  Spring  Valley  Waterworks  has  the  right  to  the  use  of 
eminent  domain? 

Mr.  HERRINGTON.  But  the  Spring  Valley  Waterworks  is  not 
like  a  private  individual. 

Mr.  PULLIAM.     What  has  the  Spring  Valley  to  do  with  this  then? 

Mb.  HERRINGTON.  I  do  not  care  when  they  only  hold  a  franchise, 
so  far  as  that  is  concerned. 

Mr.  PULLIAM.    This  section  don't  do  them  any  good. 

Me.  HERRINGTON.  This  section  gives  then  an  absolute  right  to 
the  lakes,  and  that  is  just  what  they  want.  And  they  wish  to  defy 
you  and  the  whole  City  of  San  Francisco,  and  bring  San  Francisco  a 
beggar  at  its  feet  for  that  which  keeps  soul  and  body  together.  This  is 
a  provision  that  seeks  to  install  Spring  Valley  as  a  President  of  that 
city,  to  whom  they  must  pray  for  water  to  cool  their  parehing  tongues. 
And,  you,  sir,  if  you  favor  this  section,  are  seeking  to  bring  about  pre- 
cisely that  result.    Do  you  understand  me  now? 

Mr.  PULLIAM.  The  gentleman  has  not  shown  the  connection 
between  this  section  and  the  Spring  Valley.  The  Spring  Valley  Water 
Company  baa  the  right  of  eminent  domain  now. 

BIMABKS    OF    KB.    VAN   DYKR. 

Mb.  VAN  DYK  E.  Mr.  Chairman :  I  have  been  listening  here  to  see 
if  I  could  learn  from  the  gentleman  from  Santa  Clara  wherein  the 
Spring  Valley  has  been  figuring  in  this  matter.  I  am  very  anxious  to 
learn  that  fact  The  only  particular  objection  I  have  to  the  section  is, 
that  I  cannot  see  its  use,  in  view  of  the  bill  of  rights  that  we  have 
passed.  The  only  use  there  can  be,  is  for  the  purpose  of  private  drain- 
age. The  Spring  Valley  certainly  has  the  right  of  eminent  domain 
now,  so,  as  I  understand  it,  this  section  cannot  confer  any  further  right 
upon  them.  They  have  a  public  use,  and  for  a  public  use  they  have  a 
right  now  to  condemn  land.  Under  the  first  section,  as  adopted,  ff  the 
Spring  Valley,  or  any  other  water  company,  bring  water,  for  the  purpose 
of  sale,  into  a  city,  that  is  a  public  use.  It  has  been  so  before.  And 
although  the  gentleman  worked  himself  up  into  a  fury,  I  was  unable  to 
discover  from  his  argument  wherein  this  section  confers  any  additional 
^wer  upon  the  Spring  Valley  Water  Company,  or  any  other  water 
company  bringing  water  into  a  city  for  the  purpose  of  distribution  and  sale. 
If  it  is  so,  why,  I  should  be  very  happy  to  vote  against  it.  I  would  not 
confer  any  additional  power  on  that  corporation,  or  any  other  corporation, 
as  against  the  interests  of  the  public    But  I  cannot  see  that  it  does. 

I  can  see  one  benefit  to  arise  from  the  adoption  of  that  section,  and 
that  is  the  benefit  that  I  pointed  out  first.  It  gives  parties  a  right  of 
drainage  across  the  lands  of  others,  upon  compensation  being  paid ;  and 
there  is  a  great  question  whether  that  can  be  done  under  the  present 
Constitution,  declaring  that  private  property  can  be  only  taken  for  pub- 
lic uses.  There  may  be  a  case  where  it  would  be  difficult  to  establish  it 
as  a  public  use,  and  still  the  property  of  an  individual  could  not  be  well 
used  without  the  power  of  drainage.  The  gentleman  from  San  Joajquin 
has  cited  instances  of  the  kind.  Now,  I  cannot  see  any  objection,  inas- 
much as  it  does  not  come  in  conflict  with  the  Constitution  of  the  United 
States,  to  conferring,  under  proper  legislative  provisions,  by  general  Act, 
the  power,  for  the  purposes  cf  draiuage  ana  for  sanitary  purposes,  of 
goin^  across  the  lands  of  others,  upon  paying  Just  compensation.  Now, 
that  IS  the  only  real  benefit  to  be  derived  by  the  adoption  of  this  section. 

RBUABKS   OF   MB.   XSTXK. 

Mb.  ESTEE.  Mr.  Chairman :  I  think  the  gentleman  from  Alameda, 
who  just  took  his  seat,  is  mistaken,  to  this  extent:  as  I  understand  the 
decision,  one  citizen  cannot  condemn  the  property  of  another  citizen  for 
a  private  purpose ;  for  a  private  use  that  cannot  be  done. 

Mb.  van  dyke.  That  cannot  be  done  under  the  present  Constitu- 
tion.   It  has  been  done  in  other.States. 

Mb.  ESTEE.  If  the  gentleman  can  find  an  instance,  I  do  not  know 
of  it,  because  it  is  upon  the  theory  that  every  citizen  is  equal  before  the 
law,  and  that  anything  that  one  man  owns  he  owns  for  all  the  purposes  of 
ownership,  and  that  no  private  citizen  can  take  it  from  him  for  private 
use;  and  he  cannot  do  it  at  all  unless  he  does  it  by  the  use  of  arms.  I 
never  heard  of  one  instance  where  it  could  be  done,  and  I  do  not  think 
we  had  better  try  it.  If  the  gentleman  from  Santa  Clara  meant  this  by 
jrhat  he  said,  he  has  got  a  good  many  supporters  on  this  floor.  If  he 
meant  that  section  one,  as  adopted,  was  in  the  interest  of  the  Spring 
Valley  Water  Company,  or  any  other  water  company,  he  is  clearly  in 
error,  and  I  advise  the  gentleman  not  to  get  so  much  excited  as  to  forget 
the  very  point  he  is  making. 

Mb.  HERRINGTON.  i  said,  in  emphatic  terms,  that  the  amendment 
of  the  gentleman  from  Placer  was  a  good  amendment,  and  ought  to  have 
been  adopted ;  and  I  supported  it. 


Digitized  by 


Google 


1028 


DEBATES  AND  PROCEEDINGS 


Wednesday; 


Hk.  ESTKE.  Then  this  Convention  has  not  done  anything  in  the 
interest  of  Spring  Valley,  or  any  other  corapany,  because  that  is  just 
what  we  aaoptud,  and  I  think  a  large  niRJority  of  the  Convention 
favored  it.  As  to  section  three,  I  do  not  think  we  can  aflbrd  to  adopt 
that  section.  The  Legislature  would  here  have  power  to  enact  laws  per- 
mitting A  to  dig  a  ditch  right  across  tho  land  of  B,  for  A's  indiviaual 
benefit — not  for  a  public  use,  but  for  his  personal  benefit  and  advantage. 
I  do  not  think  we  had  better  try  to  do  that.  The  Constitution  of  the 
United  States,  or  the  people  of  the  United  States,  might  interfere — the 
Constitution  certainly  will. 

Mr.  VAN  DYKE.    That  has  been  expressly  decided  in  Illinois. 

Mr.  ESTEE.     If  it  is  in  order  I  would  move  to  strike  it  out. 

Thk  CHAIRMAN.    That  motion  has  already  been  made. 

Mr.  ESTEE.    I  hope  the  motion  to  strike  out  will  be  adopted.    The 

fentleman  from  Santa  Clara  has  an  amendment  that  I  saw  last  night, 
f  he  had  proposed  his  amendment  I  think  it  would  have  met  the 
approbation  of  the  most  of  the  members  of  this  Convention,  especially 
those  from  San  Francisco.  I  think  Mr.  Joyce  also  has  the  same  amend- 
ment. Certainly  I  shall  support  it,  and  believe  it  ought  to  be  adopted. 
But  I  hope  we  shall  not  go  so  far  as  to  adopt  this  principle  of  the  right 
to  condemn  private  property  for  private  use. 

Mk.  ROLFE.     Mr.  Chairman 

Mb.  EDGERTON.  I  desire  to  vote  intelligently  upon  this  question, 
and  I  desire  to  know  of  the  gentleman  from  San  Francisco,  what  sec- 
tion of  the  Constitution  of  the  United  States  is  violated  by  this  section 
three. 

Mb.  BOLFE.    I  was  just  going  to  tell  you  that  myself. 

Mr.  ESTEE.  The  rights  of  life,  liberty,  and  property  are  guaranteed 
by  the  Constitution  of  the  United  States  and  the  Constitution  of  each  State. 

Mr.  ROLFE.  Mr.  Chairman:  I  will  endeavor  to  answer  that  ques- 
tion myself,  just  for  what  it  is  worth.  I  say  it  is  in  direct  conflict  with 
the  fifth  amendment  to  the  Constitution  of  the  United  States,  and  I  have 
n  decision  here  to  show  it;  and  I  will  guarantee  that  there  is  not  a  gen- 
tleman on  this  floor  who  can  find  a  decision  of  any  Court  of  respectable 
standing  in  the  United  Stales  that  has  held  that  private  property  can  be 
taken  for  private  use  under  any  circumstances  whatever,  unless  there  is 
a  public  interest  to  be  subserved.  It  can  be  done  for  public  use.  It  can 
be  done  for  private  use,  provided  there  is  a  public  interest.  It  can  be 
done  by  a  private  individual,  provided  it  is  for  a  public  use,  but  there  is 
an  implied  contract  between  the  State  and  the  owner  of  every  private 
property  in  the  State,  that  he  holds  that  property  originally  by  a  grant 
from  the  State.  And  that  grant  is  a  contract,  and  when  the  State 
attempts,  by  its  Constitution  or  its  laws,  to  take  the  property  from  that 
man  and  give  it  to  another  individual,  for  his  private  use,  it  violates 
that  fifth  amendment  to  the  Constitution  of  the  United  States,  where  it 
says — I  do  not  mean  the  fifth  amendment;  I  mean  that  clause  which 
says  that  no  State  shall  pass  a  law  impairing  the  obligation  of  oontracta. 
I  was  mistaken  in  saving  that  it  was  the  fifth  amendment.  I  rood  now, 
from  the  New  York  Chancery  Reports,  eighteen  hundred  and  thirty-one, 
in  the  case  of  Beekman  vs.  The  Sarato^  and  Schenectady  Railroad 
Company.  It  may  be  that  what  I  read  is  only  dictum,  but  it  is  good 
law.    I  read  upon  page__8eventy-three : 

"The  right  of  eminent  domain  does  not,  however,  imply  a  right  in 
the  sovereign  power  to  take  the  property  of  one  citizen  and  transfer  it 
to  another,  even  for  a  full  compensation,  where  the  public  interest  wil# 
be  in  no  way  promoted  by  such  transfer.  And  if  the  Legislature  should 
attempt  thus  to  transfer  the  property  of  one  individual  to  another,  where 
there  could  be  no  pretense  of  benefit  to  the  public  by  such  exchange,  it 
would  probably  be  a  violation  of  the  contract  by  which  the  lana  was 
granted  by  the  Government  to  the  individual,  or  to  those  under  whom 
lie  claimed  title,  and  repugnant  to  the  Constitution  of  the  United  States." 

Now,  I  say  that  evei^  man  that  knows  the  law  knows  that  private 
property  is  held  under  an  implied  contract  of  a  grant  from  the  State,  and 
It  cannot  be  taken  unless  a  public  interest  is  subserved,  unless  it  is  for  a 
public  purpose,  anywhere.  Therefore,  I  say,  if  two  men  hold  adjoining 
farms,  it  may  be  a  great  benefit  to  one  of  these  farmers  to  have  his  farm 
<lrained.  He  cannot  drain  his  farm  if  he  has  got  to  dig  up  the  other 
man's  farm,  unless  by  consent  of  his  ireighbor,  and  no  State  can  pass  a 
constitutional  amendment  or  law  giving  oim  a  right  to  do  that.  I  will 
admit,  if  it  is  a  public  interest  to  be  subserved,  or  for  sanitary  purposes, 
it  can  be  done;  but  not  for  private  use. 

KIHA8KS  OP  MR.  TINMIN. 

Mr.  TINNIN.  Mr.  Chairman:  I  am  entitled  to  speak  on  each 
amendment  I  ask  the  privilege  of  making  a  few  remarks  in  reply  to 
the  gentleman  from  Santa  Clara.  The  committee,  of  which  I  have  the 
honor  to  be  Chairman,  presented  this  report  to  this  body.  They  pre- 
sented that  leport  from  the  lights  that  were  before  them;  and  I  assert 
here  that  the  committee  presented  that  report  in  what  they  conceived  to 
be  the  general  interest  of  the  people  of  the  Slate  of  California.  And  I 
say  here,  that  it  is  unjust,  unfair,  and  ungentlemanly,  for  any  member 
of  this  body  to  get  up  on  this  floor,  and',  under  the  cloak  of  a  coward,  to 
make  insinuations  oi^  an  improper  purpose  in  that  committee.  There  is 
im  old  Scriptural  saying,  that  "  suspicion  lurks  in  the  guilty  mind,"  and 
I  think  that  such  ideas  can  only  emanate  from  a  debased,  a  depraved, 
and  a  guilty  mind. 

BIMARIS  OF  MR.  SHAFTIR. 

Mr.  SHATTER.  Mr.  Chairman :  This,  sir,  is  a  very  serious  question, 
and  one  that  ought  to  be  considered,  at  least,  before  it  is  adopted.  I 
suppose  it  is  claimed  that  the  provision  which  says  that  private  properly 
shall  not  be  taken  for  public  use,  without  just  compensation  be  made, 
eontiiins  no  prohibition  for  taking  private  property  for  private  uses  at 
all,  in  terms.  It  may  be  very  doubtful  if^the  grant  of^this  power  to 
take  private  property  for  public  use,  is  not  inferentially  a  prohibition 
for  taking  it  for  private  use,  but  there  is  no  direct  prohibition.  We  have 
the  same  prohib.tion  in  our  Conslitution  as  in  the  Constitution  of  the 


United  States.  I  regret,  sir,  that  I  have  not  taken  the  time  to  look  up 
some  authorities  upon  this  matter;  but  some  years  ago,  I  had  occasion 
to  bring  a  suit  where  this  precise  point  was  involved — wbetheryou  could 
take  private  pro|)erty  for  private  uses,  under  any  circumstances.  That 
was  a  case  tried  in  Marin  County,  under  a  statute  which  existed,  allow- 
ing a  party  right  of  way  across  the  lands  of  another,  and  I  challenged 
that  statute  upon  the  ground  that  it  was  unconstitutional,  and  the  Court 
below  held  it  to  be  so;  and  I  think  it  is  a  correct  decision  still; 
where  I  deed  a  man  a  piece  of  land,  surrounded  by  other  laud  of  mine, 
then  he  has  a  right  of  way  of  necessity,  and  it  is  a  part  of  the  contract 
of  conveyance  to  him.  If  my  land  surrounds  him,  it  is  involved  in  my 
contract  that  he  shall  have  a  right  to  make  it  available,  and  he  can  have 
a  right  that  is  called  a  right  of  way  of  necessity,  and  it  is  a  part  of  the 
grant.  Of  course,  contracting  or  deeding  it  to  nim,  be  is  not  taking  my 
property  at  all,  it  is  merely  occupying  bis  own.  I  have  come  to  the 
conclusion,  long  ago,  that  there  is  no  power  in  the  S&te  to  grant  one 
man  the  property  of  another;  it  means  confiscation,  and  nothing  but 
confiscation;  it  is  a  dangerous  right, if  it  exists  at  all.  When  the  ques- 
tion was  first  raised,  whether  a  railroad  corporation  bad  the  right  of 
eminent  domain,  the  Courts  of  this  country  put  the  right  of  condemna- 
tion upon  the  ground  that  it  was  a  public  use,  and  the  very  point  was 
urged,  that  there  was  no  power,  on  the  part  of  a  corporation,  to  confis- 
cate the  private  property  of  citizens,  because  a  corporation  was  a  private 
interest.  It  was  represented  that  it  would  carry  passengers,  and  do  this 
thine  and  that  thing,  but  for  the  purpose  of  private  gain,  and  the  reason 
urged  why  theje  ought  not  to  be  allowed  to  exercise  the  right  of  eminent 
domain  was,  that  it  was  taking  private  property  to  be  devoted  to  private 
uses;  that  was  the  very  point  made  in  these  cases,  and  the  Courts  held 
that  they  bad  the  right  solely  because  it  was  not  a  private  use,  but 
devoting  it  to  a  public  use.  It  was  on  that  ground  alone  that  they  were 
allowed  to  condemn  property,  when  these  cases  were  first  decided,  some 
forty  years  ago,  in  this  country.  Tho  non-user  of  this  right  on  the 
part  of  the  State,  if  it  exists  at  all,  is  a  strong  argument  ajptinst  it. 
There  has  been  but  a  single  case,  and  that  in  the  State  of  Illinois,  where 
there  has  been  any  attempt  made  to  take  the  property  of  one  man  and 
give  it  to  another,  for  any  purpose  or  any  use  whatever.  Once  open  the 
door  and  say  that  the  property  of  A  can  be  transferred  to  B,  simply  because 
somebody  or  other  thinks  that  B  will  be  benefited  by  it,  and  that  II 
will  be  more  benefited  than  A  will  be  injured,  and  that  is  the  end  of  all 
rightful  exercise  of  the  power  to  transfer  one  man's  property  to  another, 
and  to  keep  up  the  process  just  as  long  as  they  please. 

Mb.  HOWARD.  I  can  refer  you  to  a  very  early  cas«— Calder  vs. 
Bull — in  which  the  Supreme  Court  held  that  it  was  not  in  the  power  of 
society  to  transfer  private  property. 

Mr.  EDGERTON.     Mere  dictum. 

Mr.  HOWARD.    Very  heavy  dictum. 

Mb.  SHAFTER.  Mr.  Chairman:  Governments  are  instituted  among 
men  I'or  the  purpose  of  protfi-tiiig  their  property  and  their  persons,  but 
here  it  is  claimed  that  the  Government  has  a  right  to  dispose  of  tho 
property  of  one  man  to  another.  Whether  it  is  with  or  without  com- 
pensation, makes  no  difTerence.  It  makes  the  bargain  for  him.  I  do 
not  see  any  answer  to  the  statement  made  by  the  gentleman  from  Los 
Angeles,  Mr.  Howard.  Constitutional  governments  reserve  the  right  to 
take  private  property'  for  public  use,  if  it  is  necessary  to  the  permanence 
or  necessities  of  society,  but  when  it  comes  to  a  right  to  take  my  prop- 
erty and  give  it  to  another  man  for  his  use,  the  right  of  eminent  domain 
does  not  appl^  at  all.  I  hope  this  third  question  will  be  stricken  out, 
and  I  do  so  with  the  most  profound  respect  for  the  committee. 

Mr.  ESTEE.  Mr.  Chairman :  I  wish  to  refer  to  the  fifth  amendment 
to  the  Constitution  of  the  United  States,  which  says  that  no  person  shall 
"bo  deprived  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use  without  just  compen- 
sation." I  am  aware  that  there  has  been  adecision  byoneof  the  (Jourta 
explaining  what  due  process  of  law  is,  and  also  the  term  private  prop- 
erty for  public  use,  but  still  it  does  not  militate  against  the  general  result, 
nor  does  it  affect  the  question  at  issue,  that  one  individual's  property 
cannot  or  ought  not  to  be  taken  for  a  private  use. 

remarks   of   MB.    IDOIRTOK. 

Mb.  EDGERTON.  Mr.  Chairman:  Two  questions  are  presented  by 
this  section  and  by  the  gentleman  from  Los  Angeles.  One  is  a  question 
of  power  and  the  other  a  ijuestion  of  policy.  A  question  of  morality, 
perhaps,  and  a  question  of  justice.  Now,  sir,  if  I  understand  the  duty, 
the  powers,  and  the  character  of  this  assembly,  it  represents  the  people 
in  tncir  primary  capacity.  We  are  here,  sir,  as  the  representatives  of 
the  people  outside  of  their  existing  government.  We  are  here  to  frame 
a  Constitution ;  an  instrument  which  is  a  new  compact;  an  instrument 
which  is  to  define  the  powers  of  a  government  which  will  come  into 
existence  under  this  new  Constitution,  if  it  should  be  adopted;  and  we 
are  precisely  in  the  attitude  that  the  people  themselves  would  be  if  they 
were  assembled  in  mass  Convention,  creating  or  framing  for  themselves 
a  new  organic  law,  a  new  compact,  and  upon  the  great  underlying  prin- 
ciple of  republican  governments  the  majority  must  control.  If  the 
people  agree  to  that  compact  there  is  an  end  to  it,  and  the  powers  lodged 
in  that  government  are  suprr.ine  and  are  to  be  enforced,  unless  they  are 
in  conflict  with  some  provision  of  the  Constitution  of  the  United  Stales. 
Now,  sir,  the  gentleman  who  has  just  taken  his  seat  says  that  this  sec- 
tion is  in  conflict  with  that  provision  of  the  Constitution  of  the  United 
Slates  which  says  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,  and  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  Here  is  a  prop- 
osition that  it  may  be  taken  for  private  use.  What  is  the  difliirence  so 
far  as  due  process  of  law  is  concerned?  The  people  have  the  power,  sir. 
They  can  make  such  government  as  they  please  so  long  as  it  is  repub- 
lican in  form,  and  if  a  majority  of  the  people  of  this  State  adopt  it,  there 
is  an  end  to  the  question. 
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Now,  sir,  there  is  a  provision  in  the  present  Constitution  that  private 
properly  shall  not  be  taken  for  public  use  without  just  compensation. 
Why  is  that  there?  Simply  because  in  the  absence  of  such  a  prohibition 
the  Legislature  would  have  power  to  take  private  property  for  a  public 
use  without  any  com|iensation,  and  therefore  it  is  that  that  prohibition 
is  placed  upon  the  Legislature.  It  is  a  limitation  upon  the  power  of  the 
Legislature.  Suppose  it  was  not  there.  Now,  if  the  people  may  say,  in 
their  primary  capacity,  to  a  government  that  is  going  into  existence, 
''you  may  take  private  property  for  public  use  after  just  compensation," 
I  would  like  to  nave  some  gentleman  point  out  the  distinction  between 
such  a  caae,  in  point  of  power,  and  the  declaration  that  "  you  may  take 
private  property  for  private  use  upon  making  just  compensation  there- 
for." In  reply  to  the  gentleman  from  San  Bernardino,  Judge  Rolfe,  I 
wish  to  say  that  the  case  cited  by  him  has  no  application  to  this.  There 
was  a  (question  arising  under  the  Constitution  of  the  State  of  New  York, 
a  question  of  legislative  power  under  that  Constitution,  and  it  was  held 
that  the  power  could  not  be  there  exercised.  I  challenge  the  gentleman 
to  show  any  case  where  any  such  decision  has  been  made  that  private 
property  may  be  taken  for  private  use.  I  concede  that  there  is  any 
amount  of  dictum  running  through  the  books  where  they  say,  for 
instance,  that  the  Legislature,  in  the  absence  of  any  prohibition,  would 
not  have  the  right  to  violate  natural  justice.  But,  after  all,  who  is  the 
judge  of  that?  One  tribunal  might  think  one  thing  was  natural  justice, 
and  another  tribunal  might  think  another  thing  was  natural  justice.  I 
believe  that  the  Courts  hold  that  the  I<egisIatuTe  can  do  anything  that  it 
is  not  prohibited  from  doing  by  the  Constitution  of  the  State  and  the 
Constitution  of  the  United  States. 

Mr.  TULLY.  Do  you  claim  that  society  can  have  the  power  to  do 
wrong? 

Mb.  EDGERTON.  No,  sir;  but  there  we  come  to  first  principles. 
Who  is  the  judge?  The  gentleman  from  Santa  Clara  might  tliink  some 
proposition  in  the  Constitution  was  against  natural  justice,  and  another 
gentleman  might  think  it  was  not.  I  submit  that  if  it  is  competent  for 
the  people  in  a  Constitution  to  declare  that  private  property  may  be 
taken  for  public  use,  the  same  power  can  say  that  it  may  be  taken  for 
private  use.  So  far  as  the  (question  of  power  is  concerned  they  are  upon 
the' same  plane,  and  no  distinction  can  be  made. 

Now,  come  to  the  question  of  right  and  wrong.  We  may  agree  upon 
the  question,  but  who  is  the  judge?  Why,  the  people,  in  their  primary 
capacity,  acting  through  constitutional  forms  and  making  a  Constitution 
for  themselves,  are  the  judges  of  what  is  the  correct  principle  of  govern- 
ment. One  word  fartlter,  as  to  the  fifth  amendment  to  the  Constitution 
of  the  United  States.  The  Supreme  Court  of  the  United  States  has  put 
that  at  rest.  In  the  case  of  Barron  against  the  City  of  Baltimore,  it  is 
decided  that  it  is  not  intended  as  a  limitation  u|>on  the  State,  for  it  says 
"  the  provision  in  the  fifth  amendment  to  the  Constitution  of  the  United 
States,  declaring  that  private  property  shall  not  be  taken  for  public  use 
without  just  com])ensation,  is  intended  solely  as  a  limitation  on  the 
exercise  of  power  by  the  Government  of  the  United  States,  and  is  not 
applicable  to  the  legislation  of  the  States." 

This  is  the  view  which  I  take  upon  this  subject  simply  from  the 
standpoint  of  the  power  of  the  Convention.  As  to  the  question  of 
policy  I  am  uncompromisingly  opposed  to  this  section  three.  I  think 
It  involves  an  outrageous  principle.  I  think  it  would  result  in  incal- 
culable injury  and  oppression.  It  is  without  a  parallel  in  constitution 
making  so  far  as  I  am  advised.  If  there  is  any  other  I  do  not  profess 
to  know  of  it,  and  I  should  like  to  see  it.  This  idea  of  taking  private 
property  for  private  use.  I  do  not  see  where  such  a  principle  would 
end.  It  seems  to  me  you  might  as  well  dissolve  society  at  once  so  far  as 
property  rights  are  concerned. 

KEMiRKS  OF  MR.  DUDLRT. 

Mb.  DUDLEY,  of  Solano.  Mr.  Chairman  :  I  do  not  propose  to  dis- 
cuss this  question  of  law  that  the  legal  gentlemen  have  been  discussing 
for  the  last  half  hour.  I  desire  simply  to  say  in  this  connection,  that 
there  is  one  thing  that  we  ought  to  provide  for,  if  it  is  not  already  pro- 
vided for  at  common  law,  and  that  ie  the  matter  of  drainage.  It  cer- 
tainly is  very  important.  There  is  avast  amount  of  land  in  this  State, 
being  very  nearly  level,  which  it  is  very  important  to  the  owners  that 
they  should  have  some  privilege  of  drainage.  If  that  privilege  may 
be  cut  off  entirely  by  some  parly  who  owns  lands  across  the  way  in  the 
direction  in  which  the  water  would  naturally  be  run,  although  that 
party's  land  may  need  drainage  also,  yet  from  carelessness  he  may  be 
disposed  not  to  drain  his  own,  and  to  stand  directly  in  the  way  of  any- 
body else  draining  theirs,  I  certainly  think  that  if  that  right  does  not 
exist  at  common  law — if  it  will  be  cut  off  unless  this  Convention  pro- 
vides in  some  way  for  that  right — we  ought  to  see  that  it  is  adopted  in 
this  Constitution.  The  form  that  it  ought  to  assume  I  do  notknow, 
and  if  this  article  involves  the  principles  stated  by  gentlemen  here, 
certainly  it  ought  to  be  changed.  But  I  believe  that  the  {;ood  sense  of 
this  Convention  will  certainly  recognize  that  there  is  a  necessity  that 
some  right  of  drainage  should  be  given  to  the  people. 

Thr  CHAIRMAN.  The  first  question  is  on  the  amendment  to  the 
amendment  ofiered  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

The  amendment  was  rejected. 

TuK  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Winans. 

The  amendment  was  rejected. 

TiiR  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Trinity,  Mr.  Tinnin,  to 
strike  out  in  line  three  the  words,  "  or  run  their  waters  through  natural 
channels." 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  35  ayes  lo 
43  noes. 

Thr  CHAIRMAN.  The  question  recurs  on  the  motion  to  strike  out 
section  three. 


The  motion  prevailed. 

Me.  HITCHCOCK.    Mr.  Chairman  :  I  offer  a  new  section. 

Thr  secretary  read : 

"All  persons  and  corporations  shall  have  the  right  of  way  across  public, 
private,  or  corporate  lands,  for  the  construction  of  ditches,  flumes,  or 
canals,  for  the  purpose  of  conducting  water  for  the  irrigation  or  recla- 
mation of  lands,  and  for  manufacturing  and  mining  purposes,  and  for 
drainage,  upon  payment  of  just  compensation." 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Mb.  HERRINGTON.    Mr.  Chairman :  I  have  a  new  section  to  offer. 

Thr  SECRETARY  read : 

"  The  right  to  collect  rates  of  compensation  for  the  use  of  water  sup- 
plied to  any  county,  city  and  county,  city,  or  town,  or  the  inhabitants 
thereof,  is  a  franchise,  and  cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law." 

Mb.  HERRINGTON.  Mr.  Chairman :  I  think  it  is  doubtful  if  we 
can  be  too  careful  with  the  provisions  that  we  put  into  the  Constitution 
with  reference  to  this  right  to  the  use  of  water,  and  as  that  provision  ha.s 
been  read  for  information  once  before  I  deem  it  unnecessary  to  more 
than  add  that  it  defines  simply  the  right  which  may  be  exercised,  and 
the  manner  in  which  that  right  shall  be  exercised  with  reference  to  the 
use  of  water. 

Mb.  DUNLAP.    Mr.  Chairman:  I  offer  an  amendmeut  ' 

The  SECRETARY  read: 

"  The  Legislature  shall  provide,  by  law,  that  the  Boards  of  Super- 
visors, in  their  respective  counties,  shall  have  power,  when  application 
is  made  to  them  by  any  person  or  corporation  interested,  to  establish 
reasonable  rates  to  be  charged  for  the  use  of  water,  whether  furnished 
by  individuals  or  corporations." 

Mr.  HERRINGTON.  Mr.  Chairman :  I  hope  that  the  amendment 
will  not  bo  adopted.  The  Legislature  will  undoubtedly  have  all  the 
power  necessary. 

Mb.  ROLFE.  Mr.  Chairman  :  I  call  the  attention  of  the  gentleman 
to  the  supplementary  section  that  was  adopted  to  the  article  on  legisla- 
ti  ve  department.  It  gives  the  Legislature  j  ust  that  power  that  is  included 
in  that  section :  "  The  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities 
furnished  by  telegraph,  gas,  and  water  companies,"  etc. 

Mb.  DUNLAP.    I  withdraw  my  amendment. 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  would  like  to  state  that  the 
amendment  I  have  offered  was  drawn  by  John  F.  Swift,  of  San  Fran- 
cisco. 

Mb.  tinnin.  Mr.  Chairman :  The  result  of  that  would  be  to  compel 
any  individual,  to  own  any  water,  to  resolve  himself  into  a  corporation. 
Now,  it  does  not  seem  to  me  that  there  would  be  any  necessity  for  sucli 
a  proviso  in  our  Constitution.  There  is  no  necessity  of  compelling  every 
individual,  who  wants  to  do  any  business,  to  go  into  a  corporation.  If 
an  individual  had  a  few  water  pipes,  and  he  desired  to  furnish  water  to 
his  neighbor,  he  would  be  compelled  to  incorporate  for  the  purpose  of 
doing  that. 

Mb.  HOWARD.  Mr.  Chairman :  If  that  is  the  opinion  of  Mr.  Swift, 
I  have  only  to  say  that  he  is  sadly  out  on  the  matter  of  franchises.  Now, 
if  I  furnish  water  to  the  gentleman  from  Santa  Clara,  it  is  a  private 
matter  and  not  a  franchise,  and  we  cannot  make  it  a  franchise  by  saying 
so  here.  It  comes  under  the  general  principle  sloted  by  the  gentleman 
from  Marin,  that  you  cannot  take  the  properly  of  A  and  transfer  it  lo  B, 
and  you  cannot  make  A  sell  his  property  to  B  unless  he  chooses.  I  refer 
to  the  decision  of  the  Supreme  Court  of  the  United  Slates,  in  the  case  of 
Calder  vs.  Bull,  3  Dallas,  p.  388.    Mr.  Justice  Chase  says: 

"  An  Act  of  the  Legislature  (for  I  cannot  call  it  a  law)  contrary  to  the 
great  yirst  principles  of  the  socio/  compact,  cannot  be  considered  a  right- 
ful exercise  of  l^ialaiive  authority." 

Mr.  HERRINGTON.  Will  the  gentleman  allow  me  to  suggest  that 
this  has  reference  to  furnishing  water  to  counties,  cities,  and  towns,  and 
the  inhabitants  thereof. 

Mb.  HOWARD.    That  does  not  change  the  principle  at  all. 

Mb.  HERRINGTON.    That  is  a  franchise. 

Ma.  HOWARD.  No;  not  necessarily.  The  Justice  continues:  "The 
obligation  of  a  law  in  governments  established  on  express  compact,  and 
on  republican  principles,  must  be  determined  by  the  nature  of  the  power 
on  which  it  is  founded.  A  few  instances  will  suffice  to  explain  what  I 
mean.  A  law  that  punished  a  citizen  foran  innocent  action,  or,  in  other 
words,  for  an  act  which,  when  done,  was  in  violation  of  no  existing  law : 
a  law  that  destroys  or  impairs  the  lawful  private  contracts  of  citizens;  a 
law  that  makes  a  man  a  judge  in  his  own  cause;  or  a  law  that  takes 
property  from  A  and  gives  it  to  B.  It  is  against  all  reason  and  justice 
ibr  a  people  to  intrust  a  Legislature  with  such  powers,  and,  therefore,  it 
cannot  be  presumed  that  they  have  done  it.  The  genius,  the  nature, 
and  the  spirit  of  our  State  Governments  amount  to  a  prohibition  of  such 
acts  of  legislation,  and  the  general  principles  of  law  and  reason  forbid 
them.  The  Legislature  may  enjoin,  permit,  forbid,  and  punish ;  they 
may  declare  new  crimes,  and  establish  rules  of  conduct  for  all  its  citizens 
in  future  cases;  they  may  commend  what  is  right,  and  prohibit  what  is 
v^rong;  but  they  cannot  change  innocence  into  guilt,  nor  punish  inno- 
cence as  a  crime;  or  violate  the  right  of  an  antecedent  lawful  private 
contract,  or  the  right  of  private  property.  To  maintain  that  our  Federal 
or  State  Legislatures  possess  such  powers,  if  they  had  not  been  expressly 
restrained,  would,  in  my  opinion,  be  a  political  heresy  altogether  inad- 
missible in  our  free  republican  governments." 
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BKHARKS  or  MB.  HCCALLCH. 

Mb.  McCALLUM.  Mr.  Chairman :  This  is  substantially  a  proposi- 
tion to  say  for  the  third  time  the  same  thing  which  we  have  really  said 
twice.    The  first  section,  as  amended,  now  reads: 

"  The  use  of  all  water  now  appropriated,  or  that  may  hereafter  be 
appropriated,  for  sale,  rental,  or  distribution,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law." 

That  is  saying  it,  substantially,  once.  It  was  said  before,  however,  in 
the  twenty-eighth  section  of  the  legislative  article,  not  only  declaring 
the  right,  but  making  it  mandatorr  upon  the  Legislature  to  exercise 
that  right.  Now,  what  more  does  the  gentleman  from  Santa  Clara  pro- 
pose? I  respectfully  submit  that  the  Constitution  we  are  attempting  to 
make  will  be  sufficiently  ToluminouB  without  saying  the  same  thing 
over  more  than  twice  anyhow. 

Mb.  TINNIN.  Mr.  Chairman:  I  move  that  the  committee  rise,  report 
back  the  report  of  the  Committee  on  Water  and  Water  Rights,  as  amended, 
and  recommend  its  adoption. 

Mb.  smith,  of  San  Francisco.  I  object  There  is  a  proposition  to 
come  in  here. 

Mb.  waters.  Mr.  Chairman  :  I  move  that  the  committee  rise  and 
report  back  the  article,  with  the  recommendation  that  it  be  indefinitely 
}K)Btponed. 

Tub  chairman.  The  motion  is  not  in  order.  The  question  is  on 
the  motion  (jf  the  gentleman  from  Trinity,  Mr.  Tinnin. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  39  ayes  to  41  noes. 

Thb  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment, ofi°ered  by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

BBMABKS  or   MB.   HALB. 

Mb.  hale.  Mr.  Chairman :  I  really  do  not  see  why  this  should  be 
adopted.  It  need  not  be  said  that  it  does  not  enunciate  any  principle. 
But  the  first  section,  as  it  is  amended,  declares  that  "the  use  of  all 
waters  now  appropriated,  or  that  may  hereafter  be  appropriated,  for 
sale,  rental,  or  distribution,  is  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the  State,  in  the  manner  to  be 
prescribed  by  law."  It  delegates  the  power  to  the  State  to  exercise  con- 
trol in  a  manner  to  be  prescribed  by  law.  I  am  really  unable  to  see 
what  more  we  need  in  the  Constitution.  We  certainly  do  not  desire  to 
lay  down  any  rule,  to  prescribe  these  regulations  which  we  say  the  Leg- 
islature shall  prescribe  by  law.  We  have  given  the  Legislature  full 
4>ower  to  deal  with  the  subject  in  all  its  length  and  breadth  and  depth.- 
Now,  unless  we  wish  to  formulate  a  code  of  laws  on  the  subject,  it  seems 
to  me  that  we  had  better  leave  it  just  where  it  is.  It  has  b«en  said  that 
we  need  some  better  definition  of  a  public  use.  I  answer  that  it  has 
been  held  for  two  hundred  years  by  the  common  law  Courts  of  Great 
Britain,  and  by  the  majority  of  Courts  in  the  United  States,  that  in 
determining  the  question  of  what  is  a  public  use  it  is  mainly  a  question 
of  legislative  determination.  I  invite  the  attention  of  lawyers  to  this 
statement.  The  general  drift  of  authority  is  that  what  constitutes  a 
public  use  rests  in  legislative  declaration.  We  have  done  it  here,  so  far 
as  the  provision  is  concerned,  in  the  Constitution,  which  is  still  higher 
authority.  It  seems  to  me  with  this  door  open  there  is  full  power  for 
the  Legislature  to  provide  all  needed  legislation  that  the  wants  of  this 
State  require.  I  think  the  best  thing  for  us  to  do  is  to  stop  where  we 
are. 

BBMABKS  or  MB.   BETKOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman :  Some  gentlemen  profess  a  pro- 
found ignorance  of  what  is  attempted  to  be  done  by  this  amendment. 
I  will  say,  for  their  enlightenment,  that  the  delegation  from  San  Fran- 
cisco fully  understand  what  that  means;  that  it  is  an  attempt  to  reduce, 
in  every  possible  manner,  these  corporations  which  undertake  to  fur- 
nish incorporated  cities  and  towns  with  water,  to  the  control  of  law,  and 
to  make  them  amenable  to  law,  and  make  their  operations  conform  to 
law  and  to  established  rules.  This  amendment  interferes  not  at  all  with 
the  supply  of  water  to  miners,  or  to  farmers  for  irrigating  purposes. 

Mr.  TINNIN.  Don't  it  compel  us  to  incorporate?  It  says  it  is  a 
franchise. 

Ms.  REYNOLDS.    I  call  for  the  reading  of  the  amendment. 

Thi  SECRETARY  read: 

"  The  right  to  collect  rates  of  compensation  for  the  use  of  water  sup- 
plied to  any  county,  city  and  county,  city,  or  town,  or  the  inhabitants 
thereof,  is  a  franchise,  and  cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law." 

Mr.  REYNOLDS.  That  has  reference  to  the  supply  of  inhabitants  of 
incorporated  cities  and  towns;  that  word  is  necessary  to  be  put  in  there, 
"  or  the  inhabitants  thereof,"  and  that  is  the  purpose  of  it.  It  interferes 
not  at  all  with  the  mining  or  irrigation  schemes,  but  has  reference  only 
to  the  supply  of  water  to  incorporated  cities  and  towns.  I  hope  the 
amendment  will  be  adopted.     We  know  what  it  means  in  San  Francisco. 

Mb.  ESTEE.  Mr.  Chairman:  I  hope  this  amendment  will  be 
adopted,  and  I  think  it  will  be  of  great  use  and  service  to  the  people  of 
this  State. 

Thb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

The  amendment  was  adopted. 

Mb.  REYNOLDS.  I  move  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

The  motion  prevailed. 

IN  CONVENTION. 

Thb  president.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  mo  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Water  and  Water  Rights,  have  made  pro- 
gress, and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  p.  M. 


AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  M.,  President  Hoge  in 
the  chair. 
Roll  called,  and  quorum  present. 


Mb.  AYERS.  Mr.  President:  I  ask  leave  to  report  a  section  to  be 
added  to  the  report  of  the  Committee  on  Harbors,  Tide  Waters,  and 
Navigable  Streams,  and  ask  that  it  be  referred  to  the  Committee  of  the 
Whole. 

So  ordered. 

WATER  AND  WATBB  BIGHTS. 

Mb.  tinnin.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to  further 
consider  the  report  of  the  Committee  on  Water  and  Water  Rights. 

So  ordered. 

IN  COMMITTEE  OF  THE  WHOLE. 

Mb.  HERRINGTON.  Mr.  Chairman:  I  wish  to  offer  the  following 
as  an  additional  section. 

The  SECRETARY  read: 

"The  only  property  that  can  be  acquired  in  any  of  the  waters  of  this 
State  by  appropriation  or  condemnation,  is  a  use,  and  such  use  shall  for- 
ever remain  subject  to  regulation  and  control  by  the  Legislature  of  the 
State  for  the  use  and  benefit  of  all." 

BEMARKS   or   MB.   BBBBINOTON. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  will  state,  sir,  that  this  pro- 
posed new  section  in  nowise  conflicts  or  interferes  with  the  section  pre- 
sented by  the  committee,  or  that  proposed  by  the  gentleman  from  Placer, 
Judge  Hale,  which  has  been  adopted  by  this  body.  This  section  which 
I  oner  is  intended  to  define  the  extent  of  the  rights  which  may  be 
acquired  by  the  appropriation  or  condemnation  of  the  waters  of  this 
State.  And  I  might  as  well  repeat  what  has  once  been  said  here,  that 
there  are  some  opinions  even  in  this  Convention  that  lead  to  the  conclu- 
sion that  some  nigher  right  than  the  use  can  be  acquired  by  simple 
appropriation,  or  by  condemnation  proceedings  under  the  power  of 
eminent  domain,  in  this  State.  This  section  is  designed  to  determine 
and  fix,  once  and  forever,  the  extent  of  the  rights  which  can  be  acquired 
by  these  methods  in  the  waters  of  this  State.  And  it  is  there  determined 
and  fixed  that  no  higher  right  shall  be  acquired  than  a  use.  The  sec- 
tion that  was  adopted  yesterday  says  that  the  use  of  all  water  now 
appropriated,  or  that  may  be  hereafter  appropriated,  for  sale,  rental,  or 
distribution,  is  hereby  declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  State,  in  the  manner  to  be  prescribed  by 
law.  That  section  does  not  prevent,  as  I  understand  it,  the  acquisition 
by  condemnation  of  a  higher  right  than  a  use.  It  only  extends  in  its 
enectii  to  a  technical  appropriation,  as  has  been  understood  by  the  laws 
of  C/ongress.  All  the  general  principles  that  are  involved  in  water  rights 
when  this  section  is  adopted  will  be  fully  engrafted  upon  this  article, 
and  in  my  opinion,  as  far  as  the  general  principles  are  concerned,  it  will 
be  a  complete  article.  Without  it  there  will  be  some  room  for  question 
as  to  the  propriety  of  the  doctrines  advanced  here,  that  higher  rights 
may  be  acquired  by  a  process  of  condemnation  than  a  use.  It  is  not 
good  policy  to  engraft  in  an  article  of  this  kind  a  provision  that  will  be 
open  to  any  doubt.  Now,  I  submit  that  this  section  ought  to  be  adopted. 
It  is  declaratory  of  the  common  law  as  it  exists,  with  reference  to 
acquiring  rights  in  water. 


^BBMABKS  or  MR.  BBOWK. 

Mb.  brown.  Mr.  Chairman :  I  submit  that  there  is  great  danger 
of  our  introducing  too  much  upon  this  subject.  It  is  evident  that  the 
law  and  the  decisions  of  the  Courts  have  heretofore  been  made  in 
accordance  with  the  customs  and  demands  of  the  country.  Laws  have 
been  established  upon  these  customs  according  to  the  necessities  of  the 
country,  and  the  Courts  have  decided  accordingly.  I  am  under  the 
impression  that  an  amendment  of  this  kind  wiU  be  very  mischievous 
in  Its  tendencies.  Now,  for  instance,  where  water  is  scarce,  and  where 
there  are  more  ditches,  as  is  the  case  in  some  places,  than  there  is  water  to 
supply  them,  to  say  that  that  water  shall  be  a  public  use  and  shall  belong 
to  all,  is  to  destroy  those  rights  in  water  which  have  been  sustained  by 
the  Courts  of  this  State.  It  looks  very  innocent  in  the  abstract,  and 
reads  very  smoothly,  that  everybody  should  have  the  right  to  the  use 
of  water ;  it  looks  very  plausible  and  quite  just  to  hare  a  kind  of  general 
divide;  but  when  certain  men  have  undergone  early  hardships  to 
acquire  either  land  or  water,  it  would  seem  to  me  to  be  absurd,  upon 
the  principles  of  common  justice,  to  interfere  with  what  they  have 
acquired  in  the  midst  of  hardships.  This  says  that  the  water  shall 
be  for  the  common  use  of  all.  That  may  be  a  little  indistinct,  but  we 
can  see  the  tendency  of  the  thing.  It  is  destructive  of  the  rights  which 
have  been  act^uired  before.  It  is  in  violation  of  the  well  settled  prin- 
ciples of  priority  of  rights.  . 

Mb.  HERRINGTON.  It  operates  upon  nothing  except  that  which 
may  be  acquired  hereafter. 

Mb.  BROWN.  I  was  not  aware  of  that.  If  it  operates  upon  nothing 
more  than  that  I  am  deceived.  I  am  under  the  impression  that  we 
have  got  about  enough  in  this  article.  Let  the  people,  and  the  Legis- 
lature which  they  shall  choose,  settle  this  matter  according  to  the  pro- 
gress of  the  age.  We  do  not  want  too  much  in  it.  I  think  we  should 
leave  something  to  the  judgment  and  experience  of  the  people.  I  am 
satisfied  that  it  is  often  the  case  that  there  is  too  much  put  into  Con- 
stitutions. 

REMABKS   or   MB.   ESTER. 

Mr.  ESTEE.  Mr.  Chairman :  I  hope  the  amendment  will  not  be 
adopted.    The  reason  I  object  to  it  is  that  the  first  section  prescribes  that 
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all  the  waters  that  are  used  for  the  supply  of  certain  things  (naming 
them),  that  the  use  of  such  water  for  such  purposes  shall  be  declared  to 
be  a  public  use.  The  second  section  prescrioes  that  towns,  counties,  and 
cities  shall  regulate  their  use  and  price.  The  last  section  of  the  article 
on  legislative  department  says  the  Legislature  shall,  by  law,  regulate  the 
price  of  water.  The  whole  thing  seems  to  be  harmonious  as  it  stands. 
Now,  the  gentleman  proposes  another  section,  declaring  that  there  is  no 
property  in  water;  that  wherever  parties  have  acquired  a  right  it  shall 
be  but  a  use.  Now,  that  is  contraiy  to  the  very  principles  of  the  rights 
of  property,  as  far  as  appropriation  is  concerned.  I  am  not  speaking  of 
appropriations  for  public  purposes,  but  for  a  man's  own  use.  A  man  has 
a  farm,  and  a  stream  of  water  runs  through  it.  He  owns  that  water  as 
far  as  the  water  rises  upon  the  land.  He  owns  from  the  sun  to  the  center 
of  the  earth,  under  every  rule  of  law. 

Me.  HERRINGTON.    Could  that  be  acquired  by  appropriation? 

Mr.  ESTEE.     Certainly. 

Me.  HERRINGTON.    No,  sir;  by  purchase. 

Mb.  ESTEE.  The  main  objection  to  this  is  that  the  third  section 
and  this,  taken  together,  will  be  meaningless,  and  possibly  the  Courts 
wtti  bold  that  they  conflict  with  each  other.  As  it  s.lan'ds  now,  the 
article  seems  to  be  entirely  harmonious.  I  think  the  gentleman  from 
Tulare  made  a  very  good  point  when  he  said  the  great  danger  was  in 
getting  too  much  in  the  Constitution.  The  danger  is,  too,  in  making  one 
section  conflict  with  another,  and  in  consequence  the  Courts  may  bold 
that  they  are  of  no  effect.  For  one,  I  hope  the  amendment  will  be  voted 
down.  I  move  that  the  committee  now  rise,  report  back  the  article,  and 
recommend  its  adoption. 

Me.  HERRINGTON.  Would  you  be  willing  to  have  the  word  "con- 
demnation "  inserted  in  the  section  proposed  by  Judge  Hale  and  adopted 
yesterday  ? 

Mb.  E8TEE.    No,  sir;  I  do  not  think  there  is  any  necessity  for  it. 

Tub  CHAIRMAN.  The  question  is  on  the  motion  that  the  committee 
rise. 

Carried — Ayes,  61 ;  noes,  30. 

IN    CONVENTION. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Water  and  Water  Rights,  have  amended  the  same, 
and  recommend  its  adoption  by  the  Convention  as  amended. 

Mb.  TINNIN.  I  move  that  four  hundred  and  eighty  copies  be 
printed. 

So  ordered. 

Me.  HOWARD,  of  Los  Angeles.  Mr.  President:  I  wish  to  introduce 
an  article  on  banks  and  banking,  and  ask  to  have  it  referred  to  the  Com- 
mittee on  Corporations  other  than  Municipal,  without  reading. 

So  referred. 

STATK   INSTITUTIONS. 

Me.  VAN  DYKE.  Mr.  President:  In  the  absence  of  Judge  Overton, 
Chairman  of  the  Committee  on  State  Institutions  and  Public  Buildings, 
which  is  next  in  order,  I  move  that  the  Convention  now  resolve  itself 
into  Committee  of  the  Whole,  for  the  purpose  of  considering  that  report. 

So  ordered. 

IN    COMMITTEE    OF    THE    WHOLE. 

The  article  was  read  as  follows: 

Abticlb  — . 

Section  I.  There  shall  be  a  State  Board  of  Prison  Directors,  to  con- 
sist of  6ve  persons,  to  be  appointed  by  the  Governor,  with  the  advice 
and  consent  of  the  Senate,  who  shall  hold  office  for  ten  years,  except 
that  the  first  appointed  shall,  in  such  manner  as  the  Legislature  may 
direct,  be  so  classified  that  the  term  of  one  person  so  appointed  shall 
expire  at  the  end  of  each  two  years  during  the  first  ten  years,  and  vacan- 
cies occurring  shall  be  filled  in  like  manner.  The  appointee  to  a  vacancy, 
occurring  before  the  expiration  of  a  term,  shall  .hold  only  for  the  unex- 
pired term  of  his  predecessor.  The  Governor  shall  have  the  power  to 
remove  either  of  tne  Directors  for  misconduct,  incompetency,  or  neglect 
of  duty,  after  an  opportunity  to  be  beard  upon  written  charges. 

Sec.  2.  The  Board  of  Directors  shall  have  the  charge  and  superin- 
tendence of  the  State  Prisons,  and  shall  possess  such  powers,  and  per- 
form such  duties,  in  respect  to  other  penal  and  reformatoi^  institutions 
of  the  State,  as  the  Legislature  may  prescribe. 

Sec.  3.  The  Board  shall  appoint  the  Warden  and  Clerk,  and  deter- 
mine the  other  necessary  officers  of  the  Prison.  The  Board  shall  have 
power  to  remove  the  Wardens  and  Clerks  for  misconduct,  incompetency, 
or  neglect  of  duty  ;  all  other  officers  and  employes  of  the  Prisons  shall 
be  appointed  by  the  Warden  tliereof,  and  be  removed  at  his  pleasure. 

Sec.  4.  The  members  of  the  Board  shall  receive  no  compensation 
other  than  reasonable  traveling  and  other  expenses  incurred  while 
engaged  in  the  performance  of  onicial  duties,  to  be  audited  as  the  Legis- 
lature may  direct. 

Sec.  5.  The  Legislature  shall  pass  such  laws  as  may  be  necessary  to 
further  define  and  regulate  the  powers  and  duties  of  the  Board,  Wardens, 
and  Clerks,  and  to  carry  into  effect  the  provisions  of  this  article. 

The  SECRETARY  read  section  one  as  follows: 

Section  1.  There  shall  be  a  State  Board  of  Prison  Directors,  to  con- 
sist of  five  persons,  to  be  appointed  by  the  Governor,  with  the  advice  and 
consent  of  the  Senate,  who  shall  hold  office  for  ten  years,  except  that 
the  first  appointed  shall,  in  such  manner  as  the  Legislature  may  direct, 
be  so  classified  that  the  term  of  one  person  so  appointed  shall  expire  at 
the  end  of  each  two  years  during  the  first  ten  years,  and  vacancies 
occurring  shall  be  filled  in  like  manner.  The  appointee  to  a  vacancy, 
occurring  before  the  expiration  of  a  term,  shall  hold  only  for  the  unex- 
pired term  of  his  predecessor.  The  Governor  shall  have  the  power  to 
remove  either  of  the  Directors  for  misconduct,  incompetency,  or  nef^ect 
of  duty,  after  an  opportunity  to  be  heard  on  written  charges. 


Mb.  CONDON.    Mr.  Chairman :  I  offer  a  substitute  for  section  one. 

The  SECRETARY  read: 

"Section  I.  There  shall  be  a  State  Board  of  Prison  Directors,  to 
consist  of  three  persons,  to  be  elected  by  the  qualified  voters  of  the  State 
at  large,  at  the  general  State  election,  at  the  times  and  places  that  State 
officers  are  elected,  and  the  term  of  office  shall  bo  six  years  from  and 
after  the  first  Monday  in  January  next  succeeding  their  election ;  pro- 
vided, that  the  three  Directors  elected  at  the  first  election  shall,  at  their  _ 
first  meeting,  so  classify  themselves  by  lot  that  one  of  them  shall  go  out' 
of  office  at  the  end  of  two  years, one  at  the  end  of  four  years,  and  one  at 
the  end  of  six  years.  If  a  vacancy  shall  occur  in  the  office  of  Director, 
the  Governor  shall  appoint  a  person  to  hold  the  office  until  the  election 
and  qualification  of  bis  successor,  which  election  shall  take  place  at  the 
next  succeeding  general  election,  and  the  person  so  elected  shall  hold  the 
office  for  the  remainder  of  the  unexpired  term.  The  first  election  for 
Directors  shall  be  at  the  first  general  election  after  the  adoption  and  rati- 
fication of  this  Constitution." 

BEMABKS  OF  MB.  CONDON. 

Mr.  CONDON.  Mr.  Chairman :  As  a  member  of  the  committee,  I 
wish  to  say  that  the  report  of  the  majority  contemplates  the  appoint- 
ment of  five  persons,  by  the  Governor,  for  a  term  of  ten  years;  this, 
sir,  is  antagonistic  to  the  very  principles  of  the  system  of  government 
under  which  we  live.  It  was  contended  in  the  committee  that  the  great 
object  to  be  attained,  in  order  to  reform  prison  discipline,  would  be  to 
have  these  Commissioners  appointed.  The  argument  presented  there 
contended  that  by  such  appointment  they  would  be  free  from  any  and  all 
political  affiliations;  this  1  consider  not  a  just  reason,  from  the  fact  that  if 
the  people,  in  their  sovereign  power,  have  not  the  i'ight  to  select  their  ser- 
vants for  the  purpose  of  performing  all  official  duties,  it  proves,  sir,  the 
fact  that  our  system  of  government  is  a  failure.  I  contend,  sir,  that  the 
people  should  have  that  right,  sir.  If  it  is  true  that,  in  all  the  political 
positions  filled  in  this  State,  and  every  State  in  the  Union,  we  have  been 
able  to  obtain  honest  and  intelligent  men  for  the  purpose  of  carrying  out 
the  government,  it  is  equally  true  we  can  select,  amongst  the  citizens  of 
California,  men  qualified  to  discharge  the  duties  of  Prison  Commission- 
ers. The  subject  of  prison  reform  is  not  a  new  one ;  it  is  one  that  has 
taxeil  the  mental  faculties  of  some  of  the  greatest  minds,  not  alone  in 
the  State  of  California,  but  of  the  United  States,und  I  might  add, of  the 
whole  world.  It  now  becomes  the  duty  of  this  young  Stale  to  inaugu- 
rate a  system  that  will  redound  to  our  own' good  credit.  I  contend  that  by 
the  election  of  these  Commissioners,  these  great  objects  can  be  obtained. 
alW  I  hope  the  substitute  presented  will  meet  the  hearty  concurrence  of 
this  Convention. 

SPEECH   OP  MB.    VAN  DTKE. 

Mb.  van  DYKE.  Mr.  Chairman:  I  regret  that  the  Chairman  of 
the  committee  is  not  present,  because  he  is  much  better  prepared  to  pre- 
sent the  claims  of  the  report  of  this  committee  than  I  am.  But  in  his 
absence,  I  suppose  it  devolves  upon  me  to  state  the  reasons  for  the  actions 
of  the  committee  in  this  respect.  The  plan  here  presented  is  substan- 
tially the  one  introduced  here  by  Judge  Campbell,  of  Alameda,  which 
was'supposfld  to  have  been  formulated  by  the  late  Governor  Haigbt, 
who  was  a  member  of  the  Prison  Commission,  a  voluntary  a.ssociatiou 
which  has  done  much  good  in  this  State,  in  supervising  and  overlooking 
prison  discipline  and  raauagement  in  this  State.  It  is  not  new.  The 
plan  has  been  in  vogue  in  other  States,  and  the  whole  object  is  to  remove 
the  management  of  the  State  Prisons  and  public  institutions  from  poli- 
tics. Now,  each  member  of  the  committee,  and  I  think  almost  every 
member  of  this  Committee  of  the  Whole,  will  admit  that  to  elect  this 
Board  of  Prison  Directors  will  be  to  put  the  State  Prisons  in  politics.  It 
seems  to  me  it  would  necessarily  follow.  If  these  Directors  are  to  be 
elected,  of  course  they  will  be  nominated  by  some  party.  Now,  the 
Democratic  party,  or  the  Republicon  party,  or  the  Workinjtmen's  party, 
would  carry  the  election.  These  Directors  would  be  nominated  by  one 
or  the  other  of  these  parties  and  elected.    That  is  inevitable. 

Now,  in  reply  to  tne  gentleman  who  represents  the  minority.  He 
says  it  is  right  for  the  people  to  elect  these  officers.  We  concede  the 
ri^ht  of  the  people  in  the  premises.  But  if  the  people  adopt  this  Con- 
stitution with  this  provision  in  it,  do  not  the  people  waive  their  right  to 
elect  these  officers,  for  the  purpose  of  removing  them  from  the  pool  of 
politics?  It  is  simply  for  the  people  to  determine  which  mode  they 
prefer.  Other  States  have  found  it  beneficial  to  have  these  officers 
appointed,  because  they  can  be  chosen  from  ainon^  those  who  are  emi- 
nently qualified  for  this  particular  business.  Political  conventions  do 
not  always  select  the  proper  men  for  the  proper  places.  And  it  will  be 
observed  here  that  we  have  provided  that  these  Directors  shall  have  no 
salaries.  It  was  shown  to  the  committee,  to  the  entire  satisfaction  of 
almost  all  the  members,  that  entirely  competent  and  worthy  men  can  be 
found  in  this  State  for  the  purpose  of  reforming  them  and  so  conducting 
them  as  to  redound  to  the  advantage  and  benefit  of  the  State — men  of 
means,  men  who  have  retired  from  active  business,  and  who  have  made 
this  matter  a  study,  who  will  be  willing  to  give  their  services  without 
compensation.  I  say,  it  was  shown  to  tlie  committee  that  any  number 
of  this  class  of  men  could  be  selected  by  the  Governor,  who  would  serve 
without  any  compensation  whatever.  In  fact,  the  present  Prison  Com- 
mission is  purely  a  voluntary  association  composed  of  that  very  class  of 
men,  and  they  have  done  a  great  deal  of  good  in  supervising  the  prison 
management  in  this  State.  The  majority  of  the  committee  were  fully 
satisfied  that  competent,  honest  men  can  be  had  who  will  perform  these 
duties  without  pay,  save  their  actual  traveling  expenses. 

Now,  sir,  I  wish  to  refer  to  other  instances  in  this  State  where  this 
system  has  worked  well.  Take  the  State  Insane  Asylums.  The  Directors 
are  not  compensated.  They  are  not  political  hacks.  They  are  not  nomi- 
nated by  political  conventions.  They  are  selected  because  they  are  the 
proper  men,  men  who  will  devote  a  little  of  their  time  to  this  public 
duty  for  the  honor  which  the  position  confers,  and  for  the  sake  of  being 
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useful  to  their  fellow  men.  Take  the  University  of  California.  It  is 
managed  well  by  gentlemen  who  are  appointed  by  the  Oovemor,  from 
the  various  political  parties,  without  any  regard  to  their  politics  what- 
ever, and  without  compensation.  And  they  serve  simply  for  the  honor 
which  the  position  confers.  Now,  will  any  one  pretend  to  say  that  these 
institutions  are  not  managed  better  in  this  way'than  they  would  be  by 
a  Board  of  Directors  elected   by  the  people — nominated   by  political 

Earties?  Besides,  sir,  it  must  be  borne  in  mind  that  if  we  elect  these 
lirectors  from  various  parts  of  the  State — from  distant  parts  of  the 
State — we  cannot  expect  them  to  come  here  and  serve  without  compen- 
sation. A  reasonable  com|>cnsatiou  would  be  not  less  than  two  thousand 
or  three  thousand  dollars  per  annum  each.  There  is  the  matter  of 
ex|>ense  to  be  considered.  f°or  these  and  other  reasons  which  I  might 
adduce,  the  committee  adopted  the  plan  proposed  by  Judge  Campbell, 
which  was  drawn  by  the  late  Governor  Uaight.  We  allow  them  to  be 
appointed  without  any  salary — paying  their  actual  expenses — and  they 
cnoose  the  Superintendent  and  Warden,  and  the  Clerk.  All  the  sub- 
ordinate ollicers  are  under  the  immediate  charge  and  direction  of  the 
Warden.  You  thus  have  them  in  check.  Of  course  the  Legislature 
will  provide  that  these  Directors  shall  keep  books,  and  report  to  the 
Legislature,  so  that  the  whole  system  would  have  a  proper  course  of 
checks.  I  believe  the  plan  here  adopted  is  the  best  that  could  be  adopted 
for  this  State,  as  regards  economy  and  efficiency.  Certainly  the  other 
plan  proposed  could  not  be  adopted  without  throwing  the  prisons  at  once 
into  the  whirlpool  of  politics,  because  these  Directors  would  be  poli- 
ticians, necessarily,  bemg  elected  by  one  or  the  other  of  the  political 
parties.    I  hope,  therefore,  that  the  amendment  will  not  be  adopted. 

Mr.  biggs.  I  wish  to  ask  a  question.  Would  not  three  be  as  good 
OS  live? 

Ma.  VAN  DYKE.  There  is  no  compensation  attached,  and  you  can 
have  five  as  well  as  three.  If  they  were  receiving  a  salary  I  would  say 
that  three  woulil  be  sufficient. 

Mr.  CONDON.    In  answer  to  the  gentleman • 

Tbk  CHAIRMAN.    You  have  spoken  once. 

gPKKCR    OF  MR.  WILLIN. 

Mr.  WELLIN.  Mr.  Chairman :  I  have  been  on  this  committee,  and 
am  one  of  those  who  signed  this  minority  report.  I  must  differ  from 
my  friend  from  Alametla,  when  he  saysthecoramittee  were  of  this  opin- 
ion. The  majority  of  the  committee  were  not  very  positive  as  to  tneir 
opinions.  It  is  true,  the  majority  signed  the  report  to  appoint  five 
Prison  Commissioners,  but  they  were  not  very  positive.  There  were 
several  who  disagreed  entirely,  and  thus  a  majority  and  minority  repSt 
was  presented.  I  am  in  favor  of  electing  these  Commissioners,  and  also 
of  paying  them  a  fair  and  reasonable  salary.  I  don't  know  how  ft  is 
that  gentlemen  tell  nie  to-day  that  we  can  readily  get  three  men,  or 
five  men,  to  serve  the  State  for  ten  years  simply  for  the  honor  which  the 
position  confers,  while  only  a  day  or  two  ago  it  was  urged  here  that 
cheap  men  were  very  dangerous  men  to  have  in  office.  The  gentleman 
himself  told  us  that  it  was  a  very  dangerous  thing  to  have  cheap  men 
in  office  for  Judges,  and  I  believe  he  was  right. 

Mr.  van  dyke.    I  was  not  hero  at  all ;  I  was  absent. 

Mr.  WELLIN.  I  accept  your  apology.  I  have  heard  you  privately 
say  the  same  thing.  The  gentleman  tells  us  that  this  University  has 
succeeded  so  well  in  this  mo<ie  of  trusteeship.  I  remember,  a  few  years 
ago,  when  the  Commissioners  didn't  succeed  so  very  well,  and  if  the 
reports  of  the  legislative  committees  were  to  be  at  all  relied  upon,  they 
were  very  dear  men  to  the  State,  if  they  did  serve  the  State  for  nothing. 
I  have  the  fullest  confidence  in  the  people  to  elect  these  officers.  I  am 
satisfied  it  will  be  better  for  the  people  and  better  for  the  State.  I  hope 
the  proposition  will  be  acceptea,  and  that  a  reasonable  compensation 
will  be  allowed.  It  is  not  that  I  have  lost  confidence  in  the  ability  of 
the  Governor  to  make  these  appointments,  but  it  is  the  common  sense 
view  that  governs  me.  The  Governor  is  continually  besieged  for  every 
place  where  there  is  a  chance  to  make  a  dollar,  where  there  is  the 
slightest  possibility  of  making  money.  lie  is  besieged  from  one  end  of 
the  State  to  another  by  people  wanting  appointments.  They  make 
promises  in  conventions  that  if  certain  men  are  elected,  the  Governor 
will  appoint  certain  other  men  to  certain  places.  That  is  the  fact. 
More  places  are  promised  than  there  are  places,  and  I  should  like  to 
know  how  you  are  going  to  take  these  institutions  out  of  politics  by 
giving  the  Governor  the  appointing  power.  I^et  the  people  elect  them, 
and  then,  if  we  do  not  get  good  men  the  people  will  have  no  one  to 
blame  but  themselves. 

BIMARKS  OF  HR.  BKIRSTICHER. 

Mr.  BEERSTECHEB.  Mr.  Chairman:  As  a  member  of  the  commit- 
tee, and  one  of  the  signers  of  the  minority  report,  I  believed,  sir,  when 
I  helped  frame  that  minority  report,  and  signed  it,  that  it  was  the  sense 
of  this  Convention  that  all  persons  who  occupy  official  positions  in  the 
State  should  be  elected  by  the  people.  If  the  power  of  appointing  the 
members  of  the  State  Board  shall  remain  with  the  Governor,  then  we 
might  as  well  allow  the  Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  the  members  of  the  Board  of  Railroad  Com- 
missioners, and  all  the  other  officers  that  we  have  provided  for.  But  I 
believe,  sir,  that  it  is  one  of  the  great  principles  of  republican  govern- 
ment that  the  people  shall  have  the  right  to  designate  and  say  woo  is  to 
represent  them  in  an  official  capacity.  If  the  people  are  competent  and 
qualified  to  elect  three  Railrood  Commissioners,  who  shall  have  absolute 
and  unrestricted  power  over  the  railways  in  this  State,  amounting  to  a 
hundred  million  of  dollars,  certainly  the  people  are  qualified  to  say  who 
shall  be  their  State  Prison  Directors.  It  is  said  here  that  by  giving  the 
power  of  appointment  to  the  Governor,  you  will  take  the  matter  out  of 
jiolitics.  Now  I  do  not  believe  any  member  of  this  committee  who  has 
given  the  matter  ony  serious  consideration  will  believe  any  such  thing. 
If  the  Governor  be  a  Republican,  or  a  Democrat,  or  a  Workingman,  Avill 


he  appoint  men  to  the  office  who  belong  to  the  same  political  party  that 
he  belongs  to,  or  otherwise  1  He  can  do  it  rightly  and  properly.  There 
is  nothing  wrong  in  it.  If  the  man  be  a  proper  man,  a  Republican 
Governor  ought  to  appoint  a  Republican.  It  is  human  nature,  and  there 
is  no  impropriety  in  it.  As  far  as  politics  goes,  politics  rule  just  as  much 
in  the  appointment  of  men  as  in  liie  election  of  men.  Why  should  we 
make  an  exception  here?  Gentlemen  say  they  are  incompetent  to  say 
who  the  State  Prison  Commissioners  should  be.  If  we  desire  to  say  that 
the  people  shall  have  power  in  one  case,  let  us  give  them  power  in  all 
cases. 

Again,  the  minority  of  the  committee  have  seen  fit  to  recommend  but 
three  persons.  They  believe  that  three  men  can  act  just  as  well  as  five. 
Whether  they  receive  a  salary,  or  whether  they  receive  but  their  ex- 
penses, it  will  certainly  be  a  saving  to  the  Stbte  by  having  two  men  less. 
We  therefore  ask  a  candid  and  fair  consideration  of  this  report  at  the 
hands  of  this  Convention. 

RIHARKS  OF  MB.  BABTOX. 

Mr.  barton.  Mr.  Chairman :  I  am  opposed,  sir,  to  this  system  of 
appointing  these  Commissioners.  This  is  supposed  to  be  a  republican 
funn  of  government,  and  I  am  tired  of  this  cry  about  taking  these  mat- 
ters out  of  politics.  This,  sir,  is  a  republican  form  of  government,  and 
by  politics  we  live,  and  by  politics  we  expect  to  fall.  Now  it  has  been 
mentioned  here  that  these  men  could  serve  the  State  as  the  State  Board 
of  Regents  serve  the  State.  I  would  not  have  mentioned  the  matter  at 
all  if  it  had  not  been  brought  up  in  that  way.  In  eighteen  hundred  tind 
seventy-three  and  eighteen  huudred  and  seventy-four,  during  the  time 
I  was  a  meml>er  of  the  Legislature,  having  been  appointed  one  of  the 
memben  of  .the  Building  Committee,  and  it  having  fallen  to  my  lot  as  a 
member  of  that  committee  to  investigate  the  buildings  of  the  State  of 
California,  of  course  it  became  my  duty  to  investigate  the  conduct  and 
management  of  such  Regents.  First,  the  College  of  Agriculture,  and 
second,  the  College  of  Letters.  We  found  ourselves  for  two  weeks  wrapt 
in  a  labyrinth — a  deep,  intricate  mass  of  uncertainties.  Day  after  day 
we  went  further  into  these  difficulties,  until  we  had  exhausted  four  or 
five  weeks  in  our  arduous  work,  and  at  the  end  of  that  time  the  session 
of  the  Legislature  was  about  to  close,  and  we  were  compelled  to  desist 
from  any  further  investigation  of  the  matter.  And  let  me  say  here,  that 
in  the  short  time  we  hod  to  investigate  the  accounts  of  the  Regents,  we 
found  thousands  of  dollars  of  the  people's  money  that  the  Regents  could 
not  account  for. 

Mr.  WINANS.    Mr.  Chairman :  I  rise  to  a  point  of  order. 

Tub  chairman.    The  gentleman  will  state  his  point  of  order. 

Mb.  WINANS.  The  gentleman  is  not  speaking  to  the  question. 
There  is  no  opportunity  to  reply  to  him.  It  is  not  fair  to  make  such 
statements,  when  he  knows  it  is  not  pertinent  to  the  discussion  and 
therefore  they  cannot  be  replied  to. 

Mb.  BAR'i'ON.  I  simply  alluded  to  it  to  show  the  principle  of 
appointing  to  these  Important  positions.  There  is  a  large  amount  of 
money  to  oe  expended.  I  do  not  desire  to  hurt  the  feelings  of  any  mem- 
ber ot  this  body  who  may  have  been  upon  this  Board  of  Regenta. 

Mb.  WINANS.  It  is  not  a  question  of  hurting  feelings;  it  is  a  ques- 
tion of  assailing  an  institution  here  which  has  no  power  of  reply.  My 
feelings  arc  not  hurt. 

Mr.  BARTON.  I  stand  corrected.  I  am  opposed  to  taking  this  mat- 
ter out  of  the  hands  of  the  people.  I  hope  this  matter  will  be  left  to  the 
people  to  determine. 

Mr.  walker,  of  Tuolumne.    I  move  an  amendment. 

Thk  SECRETARY  read : 

"Add,  after  the  word  'Senate,'  in  line  three,  the  following:  'More 
than  a  majority  of  whom  shall  not  be  of  the  same  political  persuasion.'  " 

RIMARK8   OF   MR.    LAREI8. 

Mb.  LAREIN.  Mr.  Chairman :  I  bad  not  intended  to  say  anything 
against  this  matter.  I  am,  sir,  in  favor  of  the  election  of  these  Commis- 
sioners. The  argument  is  not  good  that  men  ought  to  be  on  that  Board 
who  have  no  political  views.  There  is  no  man — no  American  citizen — 
who  has  not  some  political  opinion.  No  man  is  fit  for  the  position  who 
has  not  some  political  views.  I  believe  we  can  find  plenty  of  men  who 
have  decided  views,  and  are  not  afraid  to  express  them,  who  will  fill 
these  positions  acceptably.  This  question  of  employing  men  because 
they  will  serve  the  State  without  consideration,  I  do  not  believe  in  the 
policy  of  it.  These  men  will  seek  in  some  way  to  get  pay,  and  directly 
or  indirectly  to  secure  pay.  The  State  should  pay  them  a  sufficient 
compensation  to  enable  them  to  serve.  The  men  should  be  selected  by 
the  people,  and  the  men  who  aro  seeking  these  places  should  not  be 
selected.  They  ought  to  be  paid  for  their  services  a  reasonable  compen- 
sation, and  men  with  principles,  too,  should  be  selected. 

BBMABKS  OF  MB.  JOTCB. 

Mb.  JOYCE.  Mr.  Chairman:  I  am  sorry  to  think,  sir,  that  the  gen- 
tleman from  Alameda,  Mr.  Van  Dyke,  should  be  so  much  sophisticated 
in  the  argument  as  to  set  out  the  Workinginen'sdelegation.  The  matter 
would  bo  in  their  bands  to  elect  Commissioners  for  ten  years.  It  iscon- 
trary,  sir,  to  the  principles  of  the  Workingnien's  party,  this  appointment 
system,  altogether.  Whether  it  is  five  years  or  twenty  years,  it  is  wrong 
in  practice,  and  I  am  proud  to  say  it  ia  not  our  theory.  In  all  cases,  in 
at  least  six  out  of  ten  cases,  where  Commissioners  are  appointed,  we  find 
it  worked  injuriously,  not  only  in  State  matters,  but  in  United  States 
matters.  Commissions  are  dangerous  to  begin  with.  We  should  look 
at  this  thing  fairly  in  the  best  interests  of  the  people  of  the  State  of 
California.  It  is  but  a  few  years  ago  that  a  Commission  came  out  to 
investigate  Chinamen.  If  the  Commission  bad  been  elected  by  the  peo- 
ple of  California  they  would  not  be  so  apt  to  whitewash.  We  come  to  find 
out'to-day,  sir,  the  State  of  New  York  elected  three  Commissioners. 
According  to  the  report  we  find  here  of  Mr.  Pillsbury,  it  shows  that  the 
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state  Prison  of  New  York  is  a  bi^  paying  institution,  under  tlie  man- 
agement of  three  elected  Commiiwioners.  Now,  sir,  every  gentleman 
on  this  floor  knows  that  it  takes  a  great  deal  of  money  to  run  the  State 
Prisons,  and  I  do  not  pretend  that  the  people  of  this  great  State  want 
men  to  serve  them  without  pay.    I  believe  the  State  is  able  to  pay  peo- 

fle  when  they  ask  them  to  perform  any  work — pay  them  for  their  time, 
believe  it  is  human  nature,  that  if  we  don't  pay  a  man  he  will  pay 
himself,  and  they  might  do  the  same  as  another  institution,  the  new 
City  Hall.  We  find  out  that  one  of  the  Commissioners  there  has  a 
partner,  and  gives  contracts  to  bis  partner.  So  much  fur  the  Commis- 
sioners. Now,  if  the  people  had  elected  the  City  Hall  Commissioners, 
I  am  satisfied  the  thing  would  bo  in  a  l>etter  position.  In  the  State  of 
New  York  the  State  Prison  labor  is  utilized.  I  believe  we  can  introduce 
a  system  of  manufagturing  jute  bags  here,  and  supply  the  farmers  of 
this  State,  and  make  the  prisons  pay.  Make  them  work  for  the  State, 
so  that  the  labor  will  not  come  in  competition  with  outside  American 
labor,  because  there  is  no  such  work  done  in  this  pert  of  the  country. 
The  same  way  with  carpets.  I  believe,  to  appoint  these  Commissioners 
by  the  Governor,  would  be  to  take  the  dregs,  and  would  not  be  practical 
to  the  people  of  this  State.  I  don't  see,  if  the  people  of  this  State  have 
a  right  to  elect  a  man  Governor,  they  have  just  as  much  capacity  to 
elect  these  Commissioners.  Another  thing,  I  think  it  is  a  dangerous 
precedent  to  introduce  into  our  system.  I  think  it  is  bad  and  dangerous, 
and  I  think  the  long  term  system  is  bad.  It  is  against  popular  govern- 
ment. Shorter  te'rms  are  much  better,  and  let  the  people  say  who  shall 
represent  them.  I  must  vote  against  that  section  as  offered  by  the 
majority. 

BPEICB  or  MB.  LAINI. 

Mr.  LAINE.  Mr.  Chairman:  It  strikes  me,  after  an  examination  of 
the  report,  that  it  is  a  very  good  one,  and  it  meets  my  hearty  approval. 
Now,  the  gentlemen  who  have  spoken  against  this  report  seem  to  think 
that  it  is  taking  some  right  away  from  the  people.  The  proposition  is 
simply  this:  we  are  a  part  of  the  people,  and  determining  what  is  best 
for  ourselves.  Having  determined  that,  we  are  determming  for  the 
people.  The  question  arises  here,  as  to  the  management  of  the  State 
Prison,  what  is  the  best  course  to  pursue  in  the  management  of  these 
institutions?  We  all  know  that  our  State  institutions,  in  order  to  be  well 
managed,  must  bare  stable  management.  Unless  they  are,  there  can 
be  no  good  realized  from  them.  These  institutions  are  a  necessity  with 
us.  They  are  not  institutions  established  for  purposes  of  speculation,  or 
for  the  benefit  of  parties,  political  onotherwiso.  They  are  evils — neces- 
sary evils — and  the  question  arises,  what  is  the  best  means  of  managing 
them  so  that  the  evil  may  be  lessened?  How  shall  they  be  managed, 
so  that  instead  of  being  a  great  weight  upon  the  incomes  of  the  people, 
continually  draining  taxes  from  them,  they  may  be  rendered  self-sus- 
taining? And  it  strikes  me  that  the  course  adopted  here  is  a  good  one. 
I  find  it  has  been  commended  by  very  talented  men— men  who  have 
devoted  long  years  of  study  to  these  matters.  This  plan  did  not  origin- 
ate with  this  committee.  They  have  adopted  it  from  others.  There 
has  been  placed  in  the  hands  of  most  of  the  members  the  report  of  the 
California  Prison  Commission.  This  Commission  is  composed  of  some 
of  our  best  men,  men  who  have  the  beet  interest  of  the  State  at  heart 
The  human  ni»  produces  such  men,  and  we  find  here  the  names  of 
such  men  as  Governor  Haight  in  our  own  State,  who,  after  long  study, 
have  agreed  upon  this  as  being  a  wise  and  proper  measure. 

Now  by  this  course  the  Governor  of  the  State  will  appoint  two  men. 
Each  Governor  of  the  State  will  appoint  two,  because  they  are  to  hold 
for  ten  years.  It  reaches  beyond  his  power.  It  reaches  beyond  his  day. 
And  we  do  know,  wherever  there  is  pav  there  is  always  a  lot  of  men 
ready  to  rush  in  for  the  emoluments  of  olfioe — not  for  the  honor  it  will 
confer,  but  for  the  money  there  is  in  .it.  Men  should  be  selected  of 
mature  years  for  these  positions — men  of  observation  and  experience; 
men  who  have  money  enough,  and  who  know  there  is  more  in  the  office 
than  the  mere  matter  of  dollars  and  cents.  Not  men  with  whom  the 
place  is  made  a  stepping  stone  to  help  them  on  towards  the  goal  of  their 
political  ambition.  Governors,  in  their  selections,  will  be  more  apt  to 
take  men  of  the  right  kind  than  political  conventions.  They  will  select 
men  who  have  lived  beyond  the  mei-e  matter  of  political  excitement. 
This  I  believe  to  be  the  best  mode  of  selecting  the  officers  for  these  insti- 
tutions. I  am  perfectly  willing  to  trust  the  people,  but  do  the  people 
speak  on  this  question?  I  am  usually  in  favor  of  the  election  of  all 
officers  of  the  State,  those  which  have  any  political  bearing,  but  this  is 
not  one  of  those  offices.  There  is  no  such  thing  as  politics  in  the  man- 
agement of  the  State  Prisons.  The  Governor  will  not  be  apt  to  stop  to 
inquire  what  the  man's  politics  are,  so  long  as  he  is  a  suitable  man  for 
the  place.  If  we  are  driven  to  elections,  of  course  it  will  be  known  that 
the  Warden  will  be  appointed  by  these  Commissioners,  and  there  will  be 
a  strong  political  fight  made  for  the  place.  That  will  be  the  object. 
Not  whether  he  is  the  best  Warden  that  can  be  selected,  but  whether  he 
has  political  power,  and  whether  he  will  add  strength  to  the  ticket. 
For  these  reasons  I  am  in  favor  of  this  report  as  it  comes  from  the  com- 
mittee. 

SPIECB  or  MB.  MCCALLUM. 

Mr.  MoCALLUM.  Mr.  Chairman:  I  suppose,  from  the  reading  of 
this  amendment,  that  the  friends  of  the  amendment  contemplate  mak- 
ing some  provision  for  the  compensation  of  these  officers,  in  case  these 
Directors  are  to  be  elected  by  the  people. 

Mr.  WELLIN.  We  propose  to  leove  the  compensation  to  the  Conven- 
tion.   If  they  decide  to  elect  them,  then  we  can  fix  the  compensation. 

Mr.  McCALLUM.  Now,  sir,  I  am  in  favor  of  the  idea  presented  in 
the  report  of  the  committee.  Wherever  officers  are  to  be  compensated, 
wherever  there  are  large  interests  involved,  I  think  it  has  been  pretty 
well  settled  in  all  the  States  of  the  Union  that  such  officers  should  be 
elected.  And  if  they  are  to  be  compensated  officers  they  should  be 
elected.    The  committee  have  proceeded  upon  the  idea  that  we  can  find 
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five  competent  men  to  accept  the  office  and  perform  these  very  important 
duties  without  compensation.  I  submit,  sir,  that  is  a  very  daneerous 
experiment  to  put  into  a  Constitution.  We  may  have  many  Haiguta  in 
the  State ;  we  may  have  many  philanthropists  who  will  perform  these 
important  duties,  but  do  we  know  that  they  can  be  had.  We  require 
two  things.  First,  we  will  have  five  Directors  to  be  appointed.  I<ext, 
they  shall  serve  without  compensation.  Suppose  you  cannot  get>them? 
Suppose  practically  it  won't  work  ?  What  are  you  going  to  do  about  it? 
That  question  arises,  and  very  naturally  arises  here.  I  do  not  believe  it 
is  the  true  theory  to  put  an  iron  rule  in  the  Constitution  in  matters  of  an 
experimental  nature.  I  understand  that  it  is  said  there  are  precedents 
from  other  States.  I  would  like  to  know  where  it  is.  I  have  looked  over 
the  American  Constitutions  here,  and  not  a  single  one  of  them  pro- 
vides for  the  appointment  of  such  Commissioners.  Not  one.  The  State 
of  Connecticut,  the  Constitution  .says  they  shall  be  appointed  or  elected 
as  prescribed  by  law.  In  the  State  of  New  York,  the  Constitution  pro- 
vides that  they  shall  be  elected  at  the  next  general  election  which  shall 
be  held  after  the  axloption  of  the  Constitution.  In  the  State  of  Georgia, 
it  provides  that  these  officers  shall  be  elected  or  appointed  as  the  General 
Assembly  may  direct.  There  is  no  instance  like  that  proposed  by  the 
committee.  I  should  like  to  hear  some  good  reason  why  the  report 
should  be  adopted.  It  is  nothing  but  legislation  from  one  end  to  the 
other.  We  are  asked  here  to  devise  a  svstem  for  the  complete  maniige- 
ment  of  the  Stale  Prison,  when  that  whole  matter  is  one  that  properly 
belones  to  the  Legislature.  I  am  in  favor  of  putting  everything  in  the 
Constitution  that  ought  to  go  there.  But  I  am  decidedly  opposed  to 
making  a  code  of  laws  in  the  Constitution.  If  this  is  a  wise  provision, 
as  I  think  it  is,  and  such  men  can  be  found — and  there  ought  to  be 
something  known  about  it — if  these  men  can  be  found  to  give  their  time 
without  compeusation,  let  the  Legislature  make  such  a  provision.  Why 
should  not  this  whole  matter  be  left  to  the  Legislature? 

BRKIRES  OP  MR.  WBITK. 

Mr.  white.  Mr.  Chairman :  It  appears  to  me  that  this  plan  is  the 
most  impracticable  one  that  has  been  proposed,  to  leave  this  matter  to  a 
voluntary  Commission — an  executive  Commission.  There  may  be  such 
gentlemen,  but  I  don't  believe  we  can  get  them.  If  we  did,  we  would 
be  apt  to  get  men  that  are  not  fit  for  the  place.  The  men  who  are  fit, 
wo  might  never  get.  It  has  been  argued  that  this  matter  ought  to  be 
left  to  the  Legislature.  I  see  no  reason  why  it  should  not  be  left  to  the 
Legislature.  I  see  no  reason  why  the  Legislature  could  not  manage 
this  thing.  The  present  system  is  better  than  that  system.  The  Lieu- 
tenant Governor  is  the  Warden,  and  the  men  who  are  associated  with 
him  are  men  who,  like  him,  are  chosen  by  the  people  of  the  State, 
men  whom  the  people  have  confidence  in.  I  think  it  is  a  dangerous 
experiment  to  say  that  we  will  get  men  to  manage  our  State  Prisons 
without  compensation.  You  had  better  get  enterprising  young  men, 
and  pay  them  to  devote  their  time  to  the  work.  Two  thousand  dollars  a 
year  would  be  sufficient,  and  then  the  business  would  be  attended  to. 
I  hope  if  the  minority  report  is  not  accepted,  that  the  majority  report 
will  also  be  rejected. 

REMARKS  OP  MB.   HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  think  the  report 
of  the  minority  fatally  defective  in  the  very  first  section,  in  not  provid- 
ing for  any  mode  of  removals.  I  look  upon  that  as  a  fatal  defect. 
Now,  the  report  of  the  majority  says  the  Governor  shall  have  power  to 
remove  them  for  certain  causes.  Here  is  an  office  for  a  long  term  of 
years,  and  no  power  lodged  in  the  Governor,  or  anybody  else,  to  remove 
them. 

Mr.  TINNIN.  If  they  are  State  officers,  what  right  has  the  Gov- 
ernor to  remove  them  ? 

Mr.  HOWARD.  If  we  give  him  the  nght  he  will  have  it,  I  imagine. 
Now,  sir,  the  second  section  of  this  minority  report  contains  a  provision 
which  is  totally  inadmissible,  and  that  is  that  the  State  Board  of  Prison 
Commissioners  shall  constitute  a  Board  of  Pardons,  and  that  the  Gov- 
ernor of  the  State  shall  never  pardon  any  person  convicted  of  crime, 
except  at  the  request  of  the  State  Board  of  Prison  Commissioners.  In 
the  first  place,  that  is  inconsistent.  That  is  totally  inadmissible  and 
impracticable. 

Mb.  BEEKSTECHER.  I  call  your  attention  to  the  fact  that  if  this 
Board  is  elected,  they  will  be  State  officers,  subject  to  removal  by 
impeachment,  as  other  Stale  officers  are. 

Mr.  HOWARD.  No  matter  how  they  are  elected,  they  are  State 
officers. 

Mr.  BEERSTECHER.  The  committee  intended  that  they  should  be 
removed  as  other  State  officers  are,  by  impeachment.  Again,  the  sec- 
tion referred  to  b^  the  gentleman,  as  regards  a  Board  of  Pardons,  is  not 
under  consideration  now.    We  are  considering  section  one. 

Mb.  HOWARD.  I  am  much  obliged  to  the  gentleman  for  the  infor- 
mation. I  will  try  and  remember  that  Solomon  is  alive.  [Laughter.] 
I  prefer  to  adhere  to  the  report  of  the  majority. 

Mr.  McCALLUM.    I  move  to  strike  out  section  one. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  Tuolumne,  Mr.  Walker. 

LosL  • 

The  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  the 
section. 

REMARKS  OP  MR.  SUAPTKB. 

Mr.  SHAFTER.  Mr.  Chairman :  I  hope  the  section  will  be  adopted 
as  it  stands.  From  m^  knowledge  of  prison  management,  I  am  im- 
pressed most  decidedly  m  favor  of  leaving  the  duties  of  the  Governor  to 
the  Governor,  and  confine  the  Lieutenont  Governor  to  the  duties  prop- 
erly appertaining  to  that  office.  I  believe  that  is  the  sense  of  this  Con- 
vention. The  man  who  is  qualified  to  preside  over  the  Senate  may 
have,  and  more  than  likely  will  not  have  the  faculty  or  the  ability 
which  fit  a  man  to  take  care  of  prisoners.    I  brieve  the  best  way  is  to 
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place  the  management  of  the  State  Prisons  in  the  hands  of  a  Board  of 
Directors.  Where  such  officers  have  been  appointed  there  has  nerer 
been  any  distinction  made  on  account  of  politics.  If  the  State  was 
Republican,  the  majority  of  such  Boards  were  Republican,  but  the 
minority  were  always  given  a  representation.  They  always  had  two 
out  of  five,  and  so  it  ought  to  be  everywhere.  Now,  it  is  not  so  that  ^ou 
cannot-  get  five  men  to  serve  for  nothing  on  the  Prison  Commission. 
The  present  Commissioners  visit  the  prisons  and  work  for  nothing,  and 
they  do  as  much  work  as  it  will  be  necessary  for  this  Commission  to  do. 
I  am  afraid  there  is  a  feeling  among  my  friends  of  the  minority  here, 
that  these  would  be  very  pleasant  salaries  to  take — two  thousand  dollars 
a  year.  I  was  astonished  at  some  of  them  the  other  day,  when  they 
voted  against  the  proposition  that  no  member  of  this  Convention  should 
be  eligible  to  office.  Now,  the  Governor  would  select  the  best  men  he 
could  find  for  these  positions.  He  would  look  around,  and  if  he  saw  a 
good  man,  lake  him.  Then,  again,  if  you  elect  these  meni  there  is  no 
power  to  remove  them.  The  Governor  cannot  remove  them,  because  it 
IS  a  constitutional  office.  The  only  way  they  can  be  removed  is  by 
impeachment. 

What  is  the  ground  for  impeachment?  It  is  high  crime.  What  is  a 
high  crime — inefficiency?  Not  at  all.  Neglect  of  duty?  No,  sir. 
Carelessness?  No,  sir;  and  yet  carelessness  or  neglect  of  duty  may  be 
the  very  thing  that  ought  to  authorize  their  expulsion.  Under  this  other 
report  the  Governor  has  a  right  to  remove  them  for  these  causes,  and  he 
will  be  likely  to  bring  his  power  to  bear  upon  the  man  who  has  failed 
to  perform  bis  duty  lie  is  there  to  execute  the  laws.  He  is  called  the 
Executive,  for  that  very  reason.  He  would  compel  these  men  to  do 
their  duty.  It  seems  to  me  this  function,  given  in  this  regard,  is  a  very 
proper  one,  which  could  not  properly  apply  to  officers  elected  by  the 
people.  The  Governor  would  retain  a  man  in  these  jiositions  as  long  as 
It  was  possible  to  retain  him,  because  he  would  bring  down  strong  criti- 
cisms upon  himself  if  he  removed  him.  But  if  he  appoints  a  man,  he 
himself  is  responsible  for  his  conduct,  and  he  will  be  obliged  to  exercise 
his  power.  You  recollect  that  directors  of  corporations  have  been  made 
responsible  for  those  they  appoint  and  have  supervision  over.  Here  is 
the  Governor  appointing  these  men,  and  he  will  bo  directly  responsible 
for  their  conduct.  And  when  this  is  the  case,  he  will  be  more  apt  to 
exercise  it  when  the  occasion  demands  it. 

RKHARKS   or    MI.   CROSS. 

Mr.  cross.  Mr.  Chairman:  I  am  in  favor  of  the  report  of  the 
minority.  I  believe  in  a  republican  form  of  government,  and  so 
believing,  I  believe  the  people  are  fully  capable  of  selecting  their  own 
officers.  If  they  are  capable  of  electing  a  Governor,  they  are  capable  of 
electing  the  Commissioners  direct.  I  tell  you  the  idea  that  they  are  not 
as  capable  of  electing  these  Commissioners  as  they  are  of  electing  the 
Governor,  is  all  a  humbug.  Sir,  the  American  people  are  capable  of 
self-government.  I  believe  they  should  elect  these  officers,  as  well  as 
all  officers,  and  I  believe  every  man  elected  should  have  a  reasonable 
salary,  sufficient  to  pay  him  for  his  services,  then  we  can  have  efficient 
officers,  have  the  business  done  right,  and  the  Slate  will  save  money. 
The  people  are  just  as  competent  to  select  men  who  are  qualified  to  fill 
these  positions  as  the  Governor. 

RKUARKS   UP   UR.   THOUPSON. 

Mr.  THOMPSON.  Mr.  Chairman :  As  one  of  the  committee  who 
signed  the  report — though  at  one  lime  I  was  in  favor  of  electing  them — 
1  concluded,  after  due  consideration,  that  it  was  belter  for  the  Governor 
to  appoint  them.  We  had  considerable  talk  in  the  committee  concern 
ing  salaries,  as  to  whether  we  should  pay  them  or  not.  I  am  further  of 
the  opinion  that  we  should  have  but  tnree.  I  like  the  minority, in  that 
respect,  better  than  the  majority  report.  I  believe  they  ought  to  be  paid 
a  reasonable  salary,  and  that  they  ought  to  be  required  to  give  their 
attention  to  it.  I  believe  it  will  require  a  portion  of  their  lime  in  going 
from  one  prison  to  another,  to  see  that  the  subordinates  arc  attending  to 
their  duties.  I  was  not  strenuous  about  the  Governor  appointing,  but  it 
seemed  to  be  the  opinion  of  the  majority  that  the  Governor  should 
appoint. 

RIUARKS   or   MR.    VAH   DTKI. 

Mr.  van  dyke.  Mr.  Chairman :  It  is  very  true,  sir,  that  the  sys- 
tem formulated  here  could  be  enacted  by  the  Legislature  without  any 
constitutional  direction.  But  the  reason  for  putting  it  in  the  funda- 
mental law  is  to  make  the  system  stable,  so  that  one  Legislature  cannot 
overthrow  what  another  I«gisleture  has  done.  We  have  experienced 
the  evil  which  has  resulted  from  the  management  of  these  institutions 
by  politicians.  If  it  is  placed  in  the  Constitution  there  will  be  some 
stability  about  it.  I  think  it  ought  to  be  done.  Whether  we  have  the 
Commissioners  by  a  popular  vote,  or  whether  we  have  them  appointed, 
they  ought  to  be  provided  for  in  the  Constitution.  I  am  satisfied,  too, 
that  they  ought  to  be  appointed  rather  than  elected.  It  is  the  only  way 
to  remove  them  from  politics. 

RKHABKS   or   MB.   BKIRSTKCHIB. 

Mr.  BEER8TECHER.  Mr.  Chairman :  Whether  the  system  of  elect- 
ing or  appointing  be  adopted,  whether  the  committee  determine  upon 
having  tnree  or  five  members,  I*hope  that  the  motion  to  strike  out  will 
not  prevail.  If  the  committee  do  not  see  fit  to  adopt  the  report  of  the 
minority,  then  I  hope  the  report  of  the  majority  will  be  adopted,  so  that 
the  present  system  will  be  changed.  We  took  the  advice  of  leading 
men,  men  who  have  studied  the  subject,  and  it  was  their  unbiased  opin- 
ion that  the  present  system  ought  to  be  changed.  I  think  there  ought 
to  be  a  Board,  composed  of  either  three  or  five,  appointed  or  elected.  I 
think  it  is  the  candid  judgment  of  every  man  who  has  given  this  sub- 
ject careful  thought,  that  the  present  system  is  bad,  and  ought  to  be 
changed.  I  think  it  will  be  to  the  interest  of  the  people  of  the  State  of 
California  to  adopt  either  the  report  of  the  minority  or  majority,  and 
not  to  strike  out  the  section. 


Mr.  McCALLUM.  Mr.  Chairman:  I  ask  leave  to  withdraw  my 
motion  to  strike  out  for  the  present. 

Thk  CHAIRMAN.  No  objection;  the  gentleman  haa  leave.  The 
question  is  on  substituting  section  one  of  the  minority  report  for  the 
majority  report. 

Division  being  called  for,  the  substitute  was  lost,  by  a  rote  of  39  ayes 
to  &5  noes. 

Mr.  McCALLUM.    I  now  renew  my  motion  to  strike  out  section  one. 

Lost — ayes  19. 

Mr.  SWENSON.    I  oflTer  a  substitute  for  section  one. 

Tai  SECRETARY  read : 

"  The  Legislature  shall  provide  for  the  election  or  appointment  of  a 
Slate  Board  of  Prison  Directors." 

Lost. 

Ma.  WELLIN.    I  wish  to  offer  a  new  section. 

Thr  CHAIRMAN.  It  is  not  in  order  now.  The  Secretary  will  read 
section  two. 

Tai  SECRETARY  read: 

Skc.  2.  The  Board  of  Directors  shall  have  the  charge  and  superin- 
tendence of  the  State  Prisons,  and  shall  possess  such  powers,  and  perform 
such  duties,  in  respect  to  other  penal  and  reformatory  institutions  of  the 
State,  as  the  Legislature  may  prescribe. 

Thk  CHAIRMAN.  If  there  is  no  amendment,  tha  Secretary  will 
read  the  next  section. 

Thr  SECRETARY  r«ad: 

Sec.  3.  The  Board  shall  appoint  the  Warden  and  Clerk,  and  deter- 
mine the  other  necessary  officers  of  the  prisons.  The  Board  shall  have 
power  to  remove  the  Wardens  and  Clerks  for  misconduct,  incompetency, 
or  neglect>of  duty ;  all  other  officers  and  employes  of  the  prison  shall 
be  appointed  by  the  Warden  thereof,  and  be  removed  at  his  pleasure. 

Thr  chairman.  If  there  is  no  amendment,  the  Secretary  will 
read  the  next  section. 

Thk  SECRETARY  read: 

Skc.  4.  The  members  of  the  Board  shall  receive  no  compensation 
other  than  reasonable  traveling  and  other  expenses  incurred  while 
engaged  in  the  performance  of  official  duties,  to  be  audited  as  the  L^is- 
lature  may  direct. 

Ma.  WELLIN.    I  wish  to  offer  a  substitute  for.section  four. 

Thk  SECRETARY  read : 

"  The  labor  of  convicts  shall  not  be  let  out  by  contract  to  any  person, 
copartnership,  company,  or  corpoi^lion,  and  the  Legislature  shall  by 
law  provide  for  the  working  of  convicts  for  the  benefit  of  the  State." 

Thr  CHAIRMAN.    Out  of  order. 

Mr.  SMITH,  of  Fourth  District.    I  move  to  strike  out  section  four. 

Lost. 

Thr  SECRETARY  read : 

Skc.  S.  The  Iiegislature  shall  pass  such  laws  as  may  be  necessarr 
to  further  define  and  regulate  the  powers  and  duties  of  the  B(Mmi, 
Wardens,  and  Clerks,  and  to  carry  into  effect  the  provisions  of  this 
article. 

Mb.  van  dyke.  I  move  that  the  committee  rise,  report  back  the 
article  to  the  Convention,  and  recommend  its  adoption. 

Mb.  WELLIN.  If  the  gentleman  will  give  way,  I  desire  to  offer  an 
additional  section. 

Mb.  van  dyke.    I  withdraw  the  motion. 

Mb.  WELLIN.  Mr.  Chairman :  I  offer  an  additional  section,  to  be 
numbered  section  six. 

Thk  secretary  read: 

"Skc.  6.  The  labor  of  convicts  shall  not  be  let  out  by  contract  to  any 
person,  copartnership,  company,  or  corporation,  and  the  Legislature 
shall,  by  law,  provide  for  the  working  or  convicts  for  the  benefit  of  the 
Stole." 

speech  op  MB.  WILLIK. 

Mb.  WELLIN.  Mr.  Chairman  :  Perhaps  there  are  many  delegates 
who  are  not  aware  of  the  fact,  that  at  San  Quentin  there  are  one  thou- 
sand five  hundred  prisoners,  and  that  out  of  that  large  number  there  is 
not  one  third  employed  directly  in  a  form  which  will  benefit  the  State. 
There  are  four  hundred  and  seventy-five  prisoners  employed,  let  out  on 
private  contract,  and  the  balance— over  one  thousand — are  idle,  and  are 
being  supported  there  at  the  expense  of  the  Stole.  The  object  of  this 
section  is  to  bring  about  a  system  by  which  these  prisons  can  be  made 
self-sustoining.  We  believe  that  one  thousand  five  hundred  able-bodied 
convicts  can  well  afford  to  earn  their  own  living  and  save  the  State  the 
expense.  The  Stole  has  a  workshop  four  hundred  feet  long  by  sixty  feet 
wide,  four  stories  high,  supplied  with  a  two-hundred  horse-power  engine, 
and  that  institution  is  kept  running  day  after  day  for  the  oenefit  of  the 
people  who  employ  less  than  five  hundred  of  Inese  prisoners.  These 
four  hundred  and  seventy-five  persons  are  employed  in  the  manufacture 
of  cabinetwarc,  blinds,  doors,  etc  The  contractors  pay  half  a  dollar  a 
day  for  the  prisoners.  The  prisoners,  I  have  been  informed,  work  about 
as  well  as  the  average  white  laborers.  Now,  the  Stote  has  to  feed  these 
men,  furnish  the  machinery,  supply  the  building,  furnish  the  power  for 
driving  the  machinery,  pay  an  engineer,  and  supply  water,  for  the  sake 
of  hiring  out  four  hundred  and  seventy-five  men  at  fifty  cenU  a  day. 
The  idea  of  this  proposition  which  I  have  introduced  is,  that  these  other 

firisoners — one  thousand  of  them — shall  also  be  employed  in  the  manu- 
acture  of  something  which  will  benefit  the  Stote.  These  four  hundred 
and  seventy-five  are  selected  as  the  best  workmen.  Some  of  them  are 
experienced  workmen,  and  capable  of  earning  the  highest  wages ;  some 
of  them  could  earn  four  dollars  a  day  on  the  outoide,  And  here  they  are 
working  for  half  a  dollar  a  day,  and  boarded  by  the  Stote.  We  consider 
that  this  is  a  wrong  system  entirely.  We  consider  that  these  one  thou- 
sand five  hundred  prisoners  can  be  employed  in  such  a  manner  as  to 
make  the  prison  seif-sustoining,  and  you  can  very  readily  see  how  it 
can  be  done  in  a  country  where  labor  is  as  high  as  it  is  here.  You  may 
ask,  what  will  we  employ  them  at?    I  propose  to  add  one  thousand 
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men  to  the  present  working  force,  and  put  them  all  to  work.  The 
farmers  of  this  State  pay  annually  about  two  million  dollars  for  grain 
bags.  Two  million  dollars  going  out  of  the  Slate  every  year,  and  we 
never  stop  to  think  where  it  is  going  to.  Why  not  employ  these  pris- 
oners there,  and  manufacture  our  own  grain  bags?  Whv  not  have 
them  make  grain  bags,  and  save  at  least  a  portion  of  this  money  at 
home?  You  can  also  manufacture  cordage  therewith  the  power  you 
have.  We  will  take  these  one  thousand  idle  men  and  put  them  to  work, 
and  make  them  earn  something.  If  they  cannot  earn  half  a  dollar  a 
day  they  can  earn  twenty-five  cents,  and  it  is  better  to  have  the  whole 
number  working  at  twenty-five  cents,  than  to  have  one  third  only 
working  at  fifty  cents.  I  wish  to  read  from  a  paper  issued  by  the 
Mechanics'  State  Council,  advising  the  Legislature  to  put  the  prisoners 
at  work  on  the  manufacture  of  doors,  sash,  and  blinds : 

COST   or   MANnPACTOBINO,   ONI   WIIK. 


ArttclM. 


1,800  doom,  64,000  feat  of  lomber,  at  i}4  cent*  per  foot 

2,000  wlndowi,  14,000  feet  of  liimb«r,  at  V/i  cono  per  *>ot 

000  pain  ouuido  blinds,  7,'20O  feet  of  lumber,  at  3  cenll  p«r  foot 

100  seta  of  Inside  blinds,  2,0tX)  feet  of  lumbor,  at  5  cents  per  foot 

Glut,  $G;  nails,  $2(1;  blind,  wire,  »20 

OI«M  for  2,000  windows 

Putty  and  setting  glass 

Wear  of  machinery 

Rent  of  salo  store « , 

Throe  hands  at  sale  store « . 

I'ayroil  for  100  men  to  the  shop 

Total  cost  for  making . 


Amounts. 


t2,430  00 

630  00 

216  00 

100  00 

46  00 

3,000  00 

300  00 

40  00 

75  00 

75  00 

1,200  00 


«8,112  00 


aiLI  or  IRTICLKS  HADI. 


Articles. 


1,800  doora,at  $2  75  each 

2,000  windows,  at  $3  each 

600  pairs  outside  blinds,  at  t2  50  per  pair 

100  seu  of  inside  blinds,  at  $4  60  per  set 

Total 

Deduct  coet  of  making 

Leares  profits  for  one  week 


Amounts. 


U,9y>  00 

6,000  00 

1,500  00 

450  00 


>12,900  00 
8,112  00 


•4,788  00 


T^is  estimate  is  for  a  private  workshop  with  average  Wages  paid  coolies, 
and  the  necessary  white  men.  If  this  work  is  done  oy  the  Slate  we  must 
add  to  the  profits  the  price  of  labor,  being  one  thousand  two  hundred 
dollars;  then  the  profits  would  be  five  thousand  nine  hundred  and 
eighty-eight  dollars  on  one  hundred  convicts  per  week.  Suppose  five 
hundred  of  the  men  now  under  contract  at  the  prison  should  bo  employed 
in  making  articles  as  above  slated,  the  profits  per  Week  would  be  twenty- 
nine  thousand  nine  hundred  and  forty  dollars.  From  this  we  must 
deduct  one  fourth  for  the  diflT^nce  between  free  and  prison  labor;  then 
the  profits  would  be  twenty-two  thousand  four  hundred  and  fifty-five 
dollars  per  week,  or  one  million  one  hundred  and  sixty-seven  thousand 
six  hundred  and  sixty  dollars  per  annum.  We  learn  from  the  Stale 
Prison  Directors,  that  the  entire  expense  of  the  State  Prison  for  two 
years,  was  three  hundred  and  filly-five  thousand  seven  hundred  and 
eighty-four  dollars,  or  one  hundred  and  seventy-seven  thousand  eight 
hundred  and  ninety-two  dollars  per  annum.  When  we  deduct  the  latter 
sum  from  the  profits  on  the  labor  of  five  hundred  convicts,  we  have  a 
profit  of  nine  hundred  and  eighty-nine  thousand  seven  hundred  and 
sixty-eight  dollars. 

The  expenses  have  exceeded  the  income  from  the  prison  the  enormous 
sum  of  two  hundred  and  twelve  thousand  six  hundred  and  ten  dollars, 
or  one  hundred  and  six  thousand  three  hundred  and  five  dollars  per 
annum.  Thus  we  see  that  a  change  of  this  kind  would  not  only  make 
the  prison  self-sustaining,  but  make  enough  in  one  year  to  support  the 
prison  for  five  years,  and  then  leave  a  handsome  balance  of  one  hundred 
thousand  three  hundred  and  eightdollars  to  pay  the  additional  expenses 
of  shop  room  and  machinery.  This  estimate  is  astounding  to  us  who  are 
mechanics,  and  familiar  with  that  kind  of  work,  yet  we  have  gone  over 
the  figures  several  times,  and  can  see  no  mistake.  Suppose,  to  be  sure 
we  are  right,  we  reduce  the  profits  to  but  one  fifth  of  the  estimate,  then 
the  prison  would  be  self-sustaining,  with  a  margin  of  one  hundred  and 
ninety-seven  thousand  five  hundred  and  fifty-seven  dollars  per  annum. 

You  can  never  expect  to  make  the  whole  prison  self-sustaining  hy 
employing  less  than  naif  the  number  of  prisoners.  I  hope  this  proposi- 
tion will  receive  careful  consideration.  I  have  studied  this  question  for 
three  or  four  years,  and  I  know  what  I  am  talking  about.  When  the 
Branch  Prison  at  Folsom  is  once  open,  there  will  oe  an  opening  there 
for  the  prisoners  to  work  in  the  stone  quarry,  with  profit  to  the  State. 
And  as  the  number  of  prisoners  is  constantly  on  the  increase,  it  behooves 
this  State  to  adopt  some  plan  by  which  they  can  be  made  to  earn  some- 
thing. 

Hr.  BIGGS.    I  have  an  amendment  I  would  like  to  offer. 

Thk  secretary  read: 

"Strike  out  all  down  to  the  word  ' Le^slature,'  reading;  'The  Legis- 
lature shall  by  law  provide  for  the  working  of  convicts  for  the  benefit  of 
the  State.' " 

BIHARKS   OF   MB.   BIGOS. 

Mr.  biggs.  Mr.  Chairman :  I  believe  the  liegislature  has  full  power 
to  control  that  thing.     I  believe  it  is  wisdom  for  this  amendment  to  be 


adopted.  I  think  the  new  section  offered  by  the  gentleman  is  a  very 
dangerous  doctrine  to  be  engrafted  in  the  organic  law.  Ko  such  prin- 
ciple as  that  ought  to  be  engrafted  on  the  law  of  this'State,  as  it  wAl  be 
very  expensive,  and  nobody  knows  whether  it  will  ever  succeed  or  not. 
I  am  aworkingmau  myself,  and  I  have  just  as  much  interest  in  keeping 
labor  at  a  high  price  as  any  of  them.  No  man  on  this  floor  has  labored 
more  than  I  nave  according  to  his  age,  and  I  want  to  protect  and  uphold 
labor.  I  offer  that  for  the  good  of  toe  laboring  class.  Let  the  I^egisla- 
ture  control  that  matter,  and  do  not  go  and  engraft  it  in  the  Constitution. 
If  it  is  to  the  interest  of  the  State  to  let  out  contract  labor  then  they 
should  have  power  to  do  it.    Do  not  tie  the  hands  of  the  Legislature. 

RIMABKS  or  MR.  CAPLES. 

Mb.  CAPLES.  Mr.  Chairman :  I  am  heartily  in  accord  with  the 
proposition  of  the  gentleman  from  Butte.  The  gentleman  from  San 
Francisco  complains  that  one  thousand  prisoners  are  kept  in  idleness, 
and  that  it  is  an  outrage  upon  the  taxpayers.  Very  good.  It  is  sound 
logic;  it  is  common  sense,  and  I  most  heartily  concur  with  him  that  it 
is  ail  evil  that  ought  to  be  corrected.  But,  sir,  bow  does  he  propose  to 
correct  it?  Why,  his  very  first  proposition  contradicts  the  assertion  that 
he  wants  the  evil  corrected — that  is,  to  declare  that  the  prison  labor  shall 
not  be  let  out  by  contract.  Why  not,  pray?  They  are  so  afraid  that 
this  prison  labor  may  come  in  competition  with  somebody's  labor  that 
they  must  be  kept  in  idleness,  at  the  expense  of  the  taxpayers  of  the 
State.  This  is  not  just.  The  question  is,  shall  we  maintain  these 
prisoners  in  idleness  because  their  labor  may  come  in  competition  with 
somebody  else's  labor? 

Mb.  WELLIN.  I  don't  advocate  their  being  kept  in  idleness.  I 
advocate  their  being  put  to  work. 

Mr.  CAPLES.  I  concur  with  you  there,  but  why  do  you  put  that 
contradiction  in  there,  that  they  shall  not  be  let  by  contract? 

Mr.  WELLIN.  We  want  to  change  the  present  system,  where  they 
let  out  one  third  and  allow  the  others  to  remain  in  idleness.  We  want 
to  work  them  all. 

Mr.  CAPLES.  I  say  the  proposition  to  refuse  to  let  them  work  on 
contract  is  an  outrage  upon  the  taxpayers.  There  is  no  justice,  or 
wisdom,  or  sound  public  policy  in  such  a  course.  Now,  if  the  gentle- 
man will  take  that  dead  fly  out  of  the  pottage,  I  will  support  the  latter 
clause.  The  amendment  covers  the  ground,  and  takes  the  dead  fly  out 
of  the  pottage.    I  hope  the  amendment  will  be  adopted. 

BEHARKS   or   MR.    BEERSTKCHEB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  The  amendment  of  the  gen- 
tleman from  Butte  means  simply  nothing  at  all;  it  has  no  earthly 
meaning,  and  I  think  the  Major  knows  it.  If  this  provision  is  not  put 
in  the  (institution  the  Legislature  would  have  power  to  go  to  work  and 
cut  off  the  whole  contract  system,  or  they  can  let  out  the  whole  number 
of  prisoners  by  contract. 

Mr.  CAPLES.  Will  the  gentleman  allow  me  a  question?  The 
amendment  is  to  strike  out  that  prohibition  declaring  that  prison  labor 
shall  not  be  let  by  contract;  the  amendment  is  to  strike  but  that  prohi- 
bition. 

Mb.  BEERSTECHER.  Yes,  sir;  and  even  if  you  should  say  that  the 
Legislature  shall  provide  so  and  so,  and  the  Legislature  fails  to  do  it, 
where  will  your  remedy  be?  You  cannot  compel  the  Legislature  to  act; 
we  cannot  compel  them  to  pass  laws.  Men  have  appealed  m  behalf  of  the 
suffering  laboring  people  of  San  Francisco  time  and  time  again,  during 
the  last  ten  years,  demanding  that  the  Legislature  inaugurate  a  system 
of  labor,  in  order  to  abandon  contract  labor,  and  employ  these  prisoners 
directly  by  the  State,  and  no  result — the  lobby  was  too  strong,  and  the 
contractors  prevailed. 

Mb.  BIGGS.  Uave  you  ever  been  engaged  in  lobbying?  The  charge 
has  been  made  that  it  was  in  the  interest  of  the  lobby.  I  would  like  to 
know  how  the  gentleman  knows  unless  he  has  been  engaged  in  it.  I 
have  been  a  member  of  the  Legislature,  and  have  never  been  lobbied 
upon  this  question.  Unless  he  has  been  engaged  in  it,  I  don't  think  he 
knows  anything  about  it. 

Mb.  BEERSTECHER.  No,  sir;  I  never  have.  If  I  ever  went  into 
it  I  would  hire  other  men  to  do  it  for  me.  The  interests  of  the  laboring 
classes  are  directly  in  conflict  with  the  interests  of  those  who  employ 
contract  labor.  I  do  not  mean  to  say  that  the  members  of  the  Legisla- 
ture, or  the  gentlemen  who  let  these  contracts,  have  been  corruptly 
influenced  in  any  way.  I  don't  want  to  be  understood  as  saying  so;  I 
do  not  say  so.  I  do  not  believe  there  has  been  any  corruption  in  that 
way.  The  result  has  been  that  the  State  has  not  directly  embarked  in 
the  employment  of  convict  labor,  and  there  is  no  reason  why  it  should 
not  be  done  in  this  State.  There  are  a  number  of  things  that  could  be 
manufactured  at  San  Quenlin  which  in  nowise  would  compete  with 
white  labor  in  this  State.  We  should  keep  free  from  competing  with 
free  while  labor  in  this  State.  This  is  a  young  State.  There  are  a  great 
many  things  which  we  import  directly  from  abroad,  and  bring  across 
the  plains  and  by  ships  from  other  States,  which  could  as  well  be 
manufactured  in  this  State.  We  have  the  shops  to  do  it,  we  have  the 
machinery  to  do  it,  and  we  have  the  men  to  do  the  work.  We  can  build 
additional  shops,  if  necessary.  We  can  construct  additional  machinery, 
if  necessary,  and  these  men  can  be  employed  for  the  benefit  of  the  State. 
As  they  are  employed  to-day,  these  hundreds  of  men  are  brought  in 
direct  competition  with  free  white  labor.  They  labor  for  fifty  cents  a 
day.  The  men  in  San  Francisco  who  have  families  to  support  cannot 
compete  successfully  against  such  ruinous  rates.  They  are  manufactur- 
ing furniture  there,  and  the  consequence  is  that  the  furniture  shops  in 
San  Francisco  are  closed,  one  after  another.  The  deadly  blow  is  being 
struck  every  day,  and  the  day  is  not  far  distant  when  the  furniture  of 
this  State  will  be  made  entirely  by  convict  labor. 

Mr.  LARUE.  How  is  it  that  the  eastern  manufacturers  can  ship  fur- 
niture here  and  compete  successfully? 
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M».  BEERSTECHER.  How  is  it  that  hundreds  of  men  arc  employed 
at  the  business  to-day,  while  aH  the  furniture  shops  in  San  Francisco 
are  closing  out?  The  sash,  blind,  and  door  factories  are  closing  up  by 
reason  of  the  ruinous  competition  at  San  Qiientin.  There  is  a  great 
departure  from  the  original  prison  management  of  Europe.  The  orig- 
inal prison  management  was  that  prisoners  were  not  to  work  at  all. 
They  remained  in  their  cells.  They  were  confined  in  solitary  cells  and 
were  not  allowed  to  work  at  all.  Then  there  was  a  departure  for  the 
benefit  of  the  prisoners,  for  their  sanitary  and  moral  condition.  They 
were  employed  in  some  instances  directly  by  the  State  for  the  benefit  of 
the  State,  not  all,  but  a  part  of  them ;  in  other  instances  the  work  was 
let  out  by  contract.  In  some  countries  and  States  they  are  not  let  out 
at  all.  Under  the  old  system  the  State  was  obliged  to  maintain  and 
keep  them.  Under  the  system  which  we  propose  it  would  be  but  a  few 
years  before  the  State  could  employ  them  all  for  the  benefit  of  the  State. 
That  is  the  way  they  ought  to  be  employed,  and  not  farmed  out  to  con- 
tractors, thereby  destroying  our  independent  labor,  and  competing  at 
ruinous  rates  with  free  white  labor  of  the  honest  citizens  of  California. 

RCUARKS  OF  MB.  ATCBS. 

Mr.  AYERS.  Mr.  Chairman :  I  hope  the  amendment  of  the  mem- 
ber from  San  Francisco  will  be  adopted.  I  believe  this  system  of  let- 
ting out  the  labor  of  convicts  by  contract  has  been  greatly  abused,  and 
is  against  the  best  interests  of  the  State.  The  prisoners  are  let  out  to 
contractors  at  a  mere  stipend.  The  contractors  make  a  large  profit  out 
of  their  labor,  and  the  people  who  live  by  these  trades  are  greatly 
interfered  with.  I  believe  that  the  State  Prison  can  be  managed  l>y  the 
State,  and  the  prisoners  worked  by  the  State  to  advantage,  without 
interfering  with  free  labor  in  any  way.  This  whole  contract  system  has 
been  wrong.  The  labor  has  been  let  out  fur  a  mere  nothing.  The 
Legislature  could  have  remedied  the  matter,  but  they  have  never  done 
so.  It  has  been  a  question  of  over  twenty  years  standing,  and  while 
the  Legislature  might  have  remedied  it,  tbey  have  not  done  it.  If  we 
correct  the  evil  here  in  the  Constitution  that  will  be  the  end  of  it.  Ijet 
the  State  work  its  own  labor  to  the  best  advantage  possible,  and  that 
will  bo  the  solution  of  this  question. 

RRMABKS  or  MB.  WELIIN. 

Mb.  WELLIN.  Mr.  Chairman :  I  have  to  oppose  the  amendment  of 
Major  Biggs.  He  says,  leave  it  to  the  Legislature.  That  is  one  of  the 
reasons  why  I  oppose  it,  because  he  wishes  to  leave  it  to  the  Legislature. 
We  have  been  leaving  it  to  the  Legislature  year  after  year,  and  what 
was  done?  When  the  lobby  appeared  we  were  left  out  in  the  cold, 
because  we  could  not  go  there  and  lobby,  and  use  money  and  influence 
with  the  Legislature.  I  know  that  as  merely  a  matter  of  fact.  Four  or 
iive  veal's  ago  the  Mechanics'  State  Council  took  this  matter  up  and  pre- 
sented a  memorial  to  the  Legislature  in  regard  to  this  matter,  showing 
the  cost  of  manufacturing  doors,  sashes,  and  blinds  ,aud  the  enormous 
profits  which  the  contractors  were  able  to  make.  What  was  done  with 
the  memorial  ?  It  was  distributed  among  the  members,  and  that  was 
the  end  of  it.  The  manufacturers,  who  were  making  such  large  profits 
out  of  the  labor  of  prisoners,  came  here  and  besieged  the  Legislature, 
and  so  they  let  the  matter  go.  The  State  Prison  was  going  behind  then 
over  two  hundred  thousand  dollars.  The  gentleman  from  Sacramento 
seems  to  bo  very  much  worried  at  the  idea  of  leaving  these  one  thou- 
sand prisoners  idle,  as  though  we  had  advocated  anything  of  the  kind. 
We  do  not  want  them  to  be  idle :  we  want  them  to  work.  But  what  we 
want  is  that  all  the  prisoners  shall  work,  and  be  earning  something 
toward  the  support  of  the  prison.  We  say  there  are  over  two  million 
dollars  paid  out  every  year  for  grain  bags  by  the  farmers  of  this  State, 
all  of  which  could  be  manufactured  by  prison  labor,  without  affecting 
free  white  labor  in  any  way. 

Mb.  BIGGS.  If  you  establish  a  factory  for  grain  bags  won't  you  come 
in  competition  with  other  factories  in  this  State? 

Mr.  WELLIN.  Xo,  except  those  who  employ  Chinamen.  There  are 
no  white  men  emplo'yed  in  the  manufacture  of  jute  bags  at  all.  If  it 
will  come  in  com|n;tition  with  Chinamen,  so  much  the  better.  You  can 
also  establiali  a  factory  for  cordage  and  twine.  We  came  here  to  the 
Legislature  and  tried  to  get  them  interested  in  the  matter,  but  the  lobby 
was  more  powerful,  and  we  had  to  go  back  without  having  accomplished 
anything.  We  were  neither  able  nor  willing  to  come  here  and  lobby  tbe 
Legislature,  and  use  money  to  influence  tlicm  in  passing  laws  useful  to 
the  people.  We  tried  to  get  them  to  start  a  manufactory  there,  so  as  to 
make  these  prisoners  earn  part  of  their  living.  You  can  start  a  cordage 
factory  there  on  a  very  small  amount  of  money.  You  can  arrange  to 
work  up  all  the  coarse  wools  of  the  State. 

Mr.  LARUE.  Is  the  gentleman  not  aware  that  the  Lieutenant  Gov- 
ernor reported  that  it  would  cost  about  three  hundred  thousand  dollars 
to  put  up  machinery  there  to  employ  about  thirty  men? 

Mr.  WELLIN.  I  don't  know — there  is  one  thing  I  wish  to  touch 
upon.  When  our  committee  proceeded  to  visit  the  prisons,  which  they 
did  at  their  own  expense,  against  the  wish  of  some  members  of  this 
Convention,  who  did  not  think  the  committee  ought  to  go  there.  I 
don't  know  what  was  said  down  there,  but  it  was  known  that  an  effort 
would  be  made  in  this  Convention  to  abolish  the  system  of  contract 
labor,  and  when  they  came  back  their  opinions  seemed  to  have  under- 
gone a  complete  change.  I  don't  know  why — I  have  no  idea.  I  cannot 
account  for  it.  I  do  not  propose  to  try.  We  need  not  name  the  manu- 
factures that  are  to  be  established  there.  There  are  a  number  of  them; 
I  simply  name  one  or  two,  in  order  to  show  what  can  be  done.  The 
power  is  there,  and  it  can  be  run  for  the  benefit  of  the  State  just  as  easily 
as  it  can  for  the  benefit  of  private  contractors. 

RBHARKS  OF   UR.   KRKVD. 

Mr.  FREUD.  Mr.  Chairman :  It  is  not  my  intention  to  say  more 
than  a  word  or  two.    The  argument  seems  to  be  thoroughly  exhausted. 


I  was  disappointed  in  reading  the  majority  report,  not  to  find  anything 
in  regard  to  this  matter.  The  present  contract  system  is  one  that  has 
some  very  great  evils  in  it.  In  the  first  place,  there  are  the  evils  which 
have  already  been  rehearsed  here.  It  is  a  very  serious  source  of  cor- 
ruption, not  less  in  the  department  at  San  Quentin,  where  the  prison- 
ers are  kept,  than  in  tbe  legislative  balls  of  this  State.  If  it  was  for  no 
other  reason  than  this,  it  would  be  sufficient  to  condemn  it.  In  the 
second  place,  it  brings  this  prison  labor  in  competition  with  free  white 
labor,  and  is  a  degrading  element,  equally  as  degrading  as  the  Chinese, 
even  more  so.  It  is  criminal  labor  against  honest  labor;  tbe  slave  in 
conflict  with  the  free  man.  It  is  for  this  reason,  more  than  any  other, 
that  this  contract  system  ought  to  be  abolished,  and  I  therefore  hope 
the  section,  as  reported  by  tbe  minority,  will  receive  the  commendation 
of  this  body. 

RIIIABKS  OF   MB.   CONDOK. 

Mb.  CONDON.  I  am,  sir,  opposed  to  the  amendment  offered  hyUr. 
Biggs.  It  virtually  means  nothing,  from  the  very  fact  that  the  proposi- 
tion providing  that  the  State  could  employ  laborere  for  the  benefit  of  the 
State  is  now  iu  operation  under  the  contract  system  in  San  Quentin.  It 
will  be  remembered,  sir,  and  I  believe  there  are  some  members  of  this 
Convention  who  were  members  of  the  Legislature  in  eighteen  hundred 
and  seventy-three,  there  was  a  proposition  introduced  at  that  time  which 
provided  that  the  State  should  work  the  prisoners  on  its  own  account. 
The  proposition  was  modified,  and  raised  the  price  of  convict  labor  to 
the  sum  of  one  dollar  and  ten  cents  a  day.  It  was  passed  by  Iwtli 
houses.  Governor  Booth  at  that  time,  for  some  unknown  reason,  vetoed 
the  bill.  And  strange  to  say,  sir,  at  the  time  the  proposition  was  pro- 
posed it  met  the  hearty  concurrence  of  every  member  of  the  comniiitee. 
But,  sir,  another  meeting  was  called,  to  which  the  Governor  and  Lien- 
tenant  Governor  were  invited,  and  there  was  a  division  of  sentiment, 
sir,  between  those  two  eminent  gentlemen.  The  Lieutenant  Governor 
reasoned  that  this  proposition  was  worthy  of  a  chance — a  trial— and 
claimed  that  it  could  not  be  on  any  account  a  detriment  to  the  interests 
of  the  State.  Now,  sir,  after  examining  the  question  extensively,  from 
the  fact  that  my  attention  had  been  called  to  it  eight  or  nine  years  ago, 
and  at  that  time  I  acted  in  the  capacity  of  a  foreman  in  the  State  Prison, 
I  believe  I  can  demonstrate  beyond  a  doubt  that  tbe  Slate  can  success- 
fully employ  the  labor  of  these  convicts  for  its  own  benefit.  The  con- 
tract system  is,  in  the  first  place,  destructive  of  prison  discipline. 
Pillsbury,  De  Toqueville,  and  other  writers,  well  informed  on  the  sub- 
ject, say  BO.  De  'Toqueville  says  the  contract  system  of  prison  labor  will 
lead  to  a  total  ruin  of  prison  <liscipline. 

Judge  Powers,  in  bis  report  of  eighteen  hundred  and  twenty-eight, 
says  this  mode  of  employing  convicts  is  attended  with  considerable 
danger  to  the  discipline  of  the  prison,  in  bringing  the  convicts  in  con- 
tact with  contractors  or  their  agents.  It  is  a  necessary  consequence  thnt 
tbe  State  must  be  loser  by  this  contract  system.  These  contractors  get 
the  labor  of  these  convicts  for  about  the  same  price  they  could  get  one 
citizen,  and  yet  each  convict  performs  at  least  three  quarters  as  much 
work  as  a  citizen  laborer.     So  says  Mr.  Pillsbury. 

Mr.  Chairman,  putting  these  elements  together,  the  case  stands  thus: 
Tbe  labor  of  twelve, convicts  will  cost  no  more  than  the  labor  of  four  citi- 
zens. Yet  the  convicts  will  do  nine  days'  work  while  the  others  do  four. 
Thus,  evenr  dollar  paid  to  contract  labor  will  produce  as  much  as  two 
dollars  and  twenty-five  cents  expended  in  citizen  labor.  The  State  must 
be  the  loser  by  the  contract  system,  which  sells  the  labor  of  these  con- 
victs at  so  much  less  than  the  same  labor  can  be  obtained  elsewhere.  It 
is  a  burden  upon  free  laborers  for  the  Slate  to  contract  the  labor  of  these 
prisoners.  In  the  first  place,  the  contract  system  amounts  to  an  absolute 
monopoly,  from  the  very  fact  that  the  contractor  owns  the  power,  tbe 
machinery,  the  stock,  shafting,  etc.  They  are  established  in  their  busi- 
ness, and  no  one  else  can  come  in.  They  can  so  regulate  their  prices  as 
to  keep  out  all  other  parties.  Second,  contractors  sometimes  combine  to 
keep  down  the  rates  to  be  paid  for  prison  labor.  In  the  third  place, 
when  the  F«lsom  Branch  Prison  was  to  be  built,  certain  contractore  paid 
the  others  certain-  stipulated  sums,  on  condition  that  they  decline  to  put 
in  bids,  thus  obtaining  the  convicts  at  much  lower  price  than  they  other- 
wise could.  The  Warden  of  Sing  Sing  Prison  testified  that  ho  has  no 
doubt  but  the  convict  labor  can  be  worked  by  the  State  to  a  much  greater 
advantage.  Mr.  Seymour,  ex- Warden,  says'  he  has  no  doubt  that  if  the 
contract  system  had  been  abolished  he  could  have  managed  the  prison 
labor  himself,  and  made  them  earn  considerable  revenue  for  the  State. 
I  could  quote  from  a  number  of  eminent  men,  who  have  had  a  great 
deal  of  experience  in  this  matter,  if  I  had  the  time — Miller,  Woods, 
Brockway,  and  others.  In  the  Clinton  Prison,  the  contract  system  has 
been  abolished.  The  result  of  this  is  that  instead  of  being  at  a  cost  of 
thirty  thousand  dollars  a  year,  the  prison  is  a  source  of  considerable 
revenue,  exceeding  the  expenditures  by  about  three  thousand  dollars. 
Mr.  Carter,  one  of  the  Wisconsin  Commissioners,  says  that  "  the  average 
number  of  convicts  last  year  was  one  hundred  and  ten,  only  sixty-three 
of  whom  were  employed,  and  they  earned  more  than  twenty-five  thou- 
sand dollars,"  which  shows  that  these  sixty-three  men  earned  one  dollar 
and  thirty-six  cents  a  day.  If  the  labor  oY  the  convicts  had  been  let  out 
to  contractors,  say  at  sixty  centa  a  day,  they  would  have  earned  only 
eleven  thousand  three  hundred  and  forty  dollars.  Supposing  that  they 
had  lost  no  time,  here  would  have  been  a  loss  to  the  State  of  fourteen 
thousand  three  hundred  and  eighty-seven  dollars.  Such  a  system  would 
be  a  benefit  also  to  the  convicts  themselves.  There  is  no  question  in  my 
mind  as  to  the  utility,  as  to  the  practicability  of  that  system.  Thus, 
even  in  England  the  contract  system  has  been  abolished.  But  there  is  a 
provision  there  that  requires  that  every  Warden,  and  every  officer  of 
tbe  prison,  must  be  a  practical  mechanic.  This  can  be  done  iu  the  State 
of  California,  and  I  hope  and  trust  that  the  amendment  offered  by  Mr. 
Biggs  may  not  prevail.  I  will  call  your  attention  further  to  the  fact  that 
puDlic  opinion  has  been  well  developed  on  this  question.  There  has 
been  petition  after  petition  sent  here  from  the  mechanics  of  this  Slate, 
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asking  that  a  section  of  this  character  be  inserted  in  the  Constitution.  I 
presented  one  myself,  and  It  was  referred  to  the  Committee  of  the  Whole, 
but  it  has  never  been  brought  forward.  I  hope  we  will  adopt  the  section 
as  proposed  by  the  gentleman  from  San  Francisco. 

RKMASKS  or  MI.   VAN  Dru. 

Mb.  VAK  DTKE.  Mr.  Chairman :  I  wish  to  say  one  word  in  behalf 
of  the  committee,  in  the  absence  of  the  Chairman.  This  proposition 
was  before  the  committee,  and  I  will  say  was  favorably  considered  by 
the  committee.  But  it  was  shown  to  our  satisfaction  that  if  this  propo- 
sition was  adopted  it  would  virtually  throw  the  prisoners  out  of  employ- 
ment there  for  a  number  of  years,  for  the  reason  that  the  machinery 
necessary  to  carry  out  this  project  would  cost  a  very  large  sum  of  money. 
I  believe  it  is  estimated  at  something  like  three  hundred  thousand 
dollars. 

Mk.  WELLIK.  Nearly  all  the  machinery  necessary  can  be  got  in 
one  week. 

Mb.  VAN  DYKE.  For  one,  I  will  say  that  I  am  decidedly  averse  to 
the  contract  system,  and  I  am  in  favor  of  any  project  that  will  abolish 
the  system. 

Mb.  CONDON.  I  want  to  ask  you  a  question.  I  want  to  ask  you  if, 
in  the  committee,  did  not  yon  express  yourself  to  the  effect  that  you 
were  entirely  in  favor  of  the  contract  system,  and  was  not  Governor 
Johnson  in  favor  of  this  proposition? 

Mr.  van  dyke.  If  the  gentleman  will  keep  bis  seat  he  will  find 
out.  I  say,  for  one — and  I  believe  I  speak  the  sentiments  of  the  major- 
ity of  the  committee — I  am  opposed  to  the  contract  system.  I  know 
that  it  has  been  a  source  of  corruption  in  this  State.  But  the  difficulty 
is  that  you  cannot  abolish  it  in  a  day ;  you  cannot  abolish  ;t  in  a  year, 
unless  you  propose  to  keep  your  prisoners  in  idleness  for  a  time,  because, 
as  it  was  shown  to  the  committee,  it  will  require  the  expenditure  of  a 
very  large  amount  of  money,  and  a  great  deal  of  time,  to  put  the  neces- 
sary machinery  in  position.  It  is  true  we  have  the  power  necessary  to 
drive  the  machinery.  That  is  all.  No  matter  how  much  ready  money 
we  might  have,  it  requires  time.  For  that  reason,  and  for  that  reason 
only,  the  committee  deemed  it  unwise  to  put  this  clause  into  the  Con- 
stitution, because  the  Ijegislature  can  provide  for  it  just  as  well  as  we 
can.  It  is  fairly  to  be  supposed  that  the  Legislature  will  carry  out  the 
will  of  the  people  in  this  respect.  I  am  perfectly  willing  to  give  an 
expression  in  favor  of  abolishing  the  system  of  contract  labor  at  an  early 
period,  as  soon  as  it  can  be  done.  But  I  am  opposed  to  any  proposition 
that  will  keep  the  prisoners  in  idleness  for  a  year  or  more,  until  the 
necessary  preparations  can  b«  made.  That  is  the  reason  I  object  to  this 
section. 

Mr.  WELLIN.  As  a  matter  of  information,  I  will  state  that,  having 
the  shafting,  power,  and  everything  of  that  kind,  the  machinery  oould 
be  bought  in  San  Francisco,  and  set  up  in  two  or  three  days,  enough  to 
supply  one  shop. 

Mr.  van  dyke.  The  mntleman  need  not  address  bis  argument  to 
me,  because  I  am  in  favor  of  abolishing  the  system  as  soon  as  possible, 
but  I  am  opposed  to  allowing  the  prisoners  to  remain  in  idleness. 

Mr.  AYERS.  I  wish  to  ask  the  gentleman,  is  there  really  any 
objection,  any  difficulty  in  keeping  the  prisoners  at  work,  under  the 
contract  system,  until  such  time  as  a  change  can  be  made? 

Me.  VAN  DYKE.  Certainly  not.  They  are  there  under  contract  now. 
If  you  adopt  this  clause,  you  at  once  shut  down  the  employment,  at  an 
expense  of  a  very  large  sura  of  money.  I  would  consent  to  an  amend- 
ment saying,  that  at  the  end  of  five  years  from  the  time  the  Cimstitutlon 
takes  effect,  prisoners  shall  not  be  employed  by  contract.  That  will 
leave  ample  time  for  the  State  to  get  the  necessary  machinery  in — or, 
say  three  years;  you  could  not  do  it  in  one  year,  unless  you  borrowed 
the  money.  The  State  would  require  time  to  place  all  the  machinery  in 
there.  In  its  present  shape,  I  am  opposed  to  it.  The  same  object  can 
be  accomplished  by  the  legislature. 

RIMARKS  of  MR.  SBAFTRR. 

Mr.  SHAFTER.  Mr.  Chairman :  I  beg  to  suggest  to  the  Convention, 
under  the  circumstances,  if  it  is  resolved  to  change  the  contract  system, 
we  had  better  take  until  to-morrow  morning  to  revi^  this  proposition, 
find  make  it  practicable.  Now,  this  section  is  to  go  Into  effect,  from  the 
time  it  is  adopted.  If  a  contract  runs  out,  there  is  no  power  to  make 
another  contract.  There  is,  consequently,  no  power  to  keep  the  prisoners 
at  work,  unless  we  authorize  the  Governor  to  Dorrow  money;  there  will 
be  no  possibility  of  getting  any  between  this  time  and  the  meeting  of  the 
next  Legislature.  Now,  the  State  owns  motive  power,  but  not  the  tools 
and  machinery.  There  must  be  some  time  taken  to  purchase  this 
machinery  and  put  it  in  position.  At  present  there  is  no  authority  to 
purchase  it.  Tne  Constitution  cannot  put  the  scheme  into  practical 
working  effect  without  the  aid  of  legislation. 

Mr.  MORELAND.    I  have  an  amendment. 

Taic  SECRETARY  read: 

"  Insert  '  after  the  first  day  of  January,  eighteen  hundred  and  eighty- 
two.'  " 

Tbr  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Butte, 

Lost. 

Tbk  chairman.  The  auestion  is  on  the  amendment  to  the  section, 
proposed  by  the  gentleman  rrom  Sonoma,  Mr.  Moreland, 

Mr.  WELLIN.     I  accept  the  amendment. 

Mr.  biggs.  Mr.  Chairman:  I  desire  to  say  that  this  is  an  experi- 
ment that  this  State  will  regret.  It  will  cost  this  State  millions  of 
dollars  before  we  get  through  with  it.  The  gentleman  will  live  to  see 
that  I  am  correct. 

Mr.  HOWARD,  of  Los  Angeles.  I  do  not  see  the  danger  that  the 
gentleman  apprehends,  because  we  can  gradually  introduce  the  neces- 
sary machinery  for  this  purpose.  It  does  seem  to  me  that  this  contract 
system  is  perfectly  infamous,  and  has  been  for  years. 


Mk.  REYNOLDS.    It  could  not  be  any  worse. 
Thi  chairman.    The  question  is  on  the  amendment. 
Adopted. 

Mr.  van  dyke.    I  move  that  the  committee  now  rise,  report  back 
the  article  to  the  Convention,  and  recommend  that  it  be  adopted. 
Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen :  I  am  instructed  by  the  Committee 
of  the  Whole  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  State  Institutions  and  Public  Buildings,  have 
adopted  sundry  amendments  thereto,  and  recommend  its  adoption  as 
amended. 

Mr.  van  dyke.    I  move  that  the  article  as  amended  be  printed. 

3o  ordered. 

ADJOORNMRNT. 

Mr.  nUESTlS.    I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  p.  H.,  the  Convention  stood  adjourned  until  nine 
o'clock  and  thirty  minutes  a.  m.,  to-morrow. 


ONE   HUNDRED  AND  ELEVENTH  DAY. 

Sacramrnto,  Thursday,  January  16th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  v.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Reynolds, 

Rhodes, 

Ringgold, 

Rolfo, 

Schomp, 

Shafter, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

Smith,of  San  Francisco, 

Soule, 

Stedman, 

Steele, 

Stevenson, 

Stuart, 

Sweasey, 

Swenson, 

Swing, 

Thompson, 

Tinnin, 

Townsend, 

Tully, 

Turner,   ■ 

Tuttle, 

Van  Dyke, 

Van  Vborhies, 

Walker,  of  Tuolumne, 

Waters, 

Webster, 

Weller, 

Wcllin, 

West, 

Wickes, 

White, 

Winans, 

Wyatt, 

Mr.  President. 


O'Sullivan, 

Overton, 

Porter, 

Prouty, 

Pulliam, 

Reddy, 

Schell, 

Shoemaker, 

Terry, 

Vacquerel, 

Walker,  of  Marin. 

Wilson,  of  Tehama, 

Wilson, of  1st  District 


PRRSRNT. 

Andrews, 

Herold, 

Ayers, 

Herrington, 

Barbour, 

Hilbom-, 

Barton, 

Hitchcock, 

Beerstccher, 

Holmes, 

Belcher, 

Howard ,of  Los  Angeles, 

Bell, 

Howard,  of  Mariposa, 

Biggs, 

Huestis, 

Blaekmer, 

Hughey, 

Boggs, 

Hunter, 

Boucher, 

Johnson, 

Brown, 

Jones, 

Burt, 

Joyce, 

Caples, 

Kelley, 

Casserly, 

Kenny, 

Charles, 

K«yes, 

Condon, 

Kleine, 

Crouch, 

Laine, 

Davis, 

Lampson, 

Dowling, 

Larkin, 

Doyle, 

Larue, 

Dudley,  of  Solano, 

Lavigne, 

Dunlap, 

Lindow, 

Edgerton, 

Mansfield , 

Estey, 

Martin,  of  Santa  Cruz, 

Evey, 

McCallum, 

Farrell, 

McComas, 

Fawcett, 

McConnell, 

Filcher, 

McNutt, 

Freeman, 

Miller, 

Freud, 

Mills, 

Garvey, 

Moffat, 

Glascock, 

Moreland, 

Gorman, 

Morse, 

Grace, 

Nason, 

Hale, 

Neunaber, 

Harrison, 

Ohleyer, 

Harvey, 

Reed, 

ABSXNT. 

Barnes, 

Gregg, 

Barry, 

Hagcr, 

Berry, 

Hall, 

Campbell, 

Heiskell, 

Chapman, 

Inman, 

Cowden, 

Lewis, 

Cross, 

Martin,  of  Alameda, 

Dean, 

McCoy, 

Dudley,of  San  Joaquin,  McFarland, 
Eagon,  Murphy, 

Estee,  Nelson, 

Finney,  Noel, 

Graves,  O'Donnell, 

LRAVR   OF   ABSENCE. 

Leave  of  absence  for  two  days  was  granted  Mr.  Prouty. 

THE  JOURNAL. 

Mb.  HUESTIS.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with,  and  the  same  approved. 
Carried. 

PETITION. 

The  President  presented  the  following  petition,  signed  by  a  lar|;e 
number  of  citizens  of  Colusa  County,  asking  the  exemption  of  certain 
property  from  taxation : 
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To  Ui«  Honorable  J.  If.  Hoge,  PntUent,  and  to  tb«  mamben  of  tk*  Conatitntioaikl 
ConTention : 
Qkhtlehbk  :  Your  petltfonera*  cltiKens  of  the  StAte  of  Callforniit,  and  reeldents 
of  Coliua  Connt.r,  mast  reflpectfulljr  request  jour  honorable  body  to  exempt  firoui 
taxation  all  peoperty  used  excluairely  fur  charitable,  educational,  and  cburch  pur 
poMi, 

Laid  on  the  table,  to  be  cousidered  with  the  article  on  revenue  and 
taxation. 

BARBOKS,  TIDI   WATERS,   AXD   ICATIOABLI  STRIAMS. 

Mb.  AYERS.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  Uarlx>rs,  Tide 
Waters,  and  Navigable  Streams. 

The  motion  prevailed. 

Thk  chairman.    The  Secretary  will  read  section  one. 

EHIMIMT   DOUAIN. 

Thb  secretary  read : 

Section  1.  The  right  of  eminent  domain  is  hereby  declared  to 
exist  in  the  State  to  all  frontages  on  the  navigable  waters  of  this  State. 

The  chairman.  If  there  be  no  amendment  to  section  one,  the 
Secretary  will  read  section  twQ. 

RIOHT  or    WAT. 

The  secretary  read : 

Sec.  2.  No  individual,  partnership,  or  corporation,  claiming  or 
l>ossessing  the  frontage  or  tidal  lands  of  a  harbor,  bay,  inlet,  estuary,  or 
other  navigable  water  in  this  State,  shall  be  permitted  to  exclude  the 
right  of  way  to  such  water  whenever  it  is  reoiiired  for  any  public  pur- 
pose; and  the  Legislature  shall  enact  such  laws  aa  will  give  the  most 
liberal  construction  to  this  provision,  so  that  access  to  the  navigable 
waters  of  this  Slate  shall  be  always  attainable,  and  that  the  people  shall 
not  be  shut  out  from  the  same. 

Mr.  AYERS.    Mr.  Chairman:  I  send  up  an  amendment. 

The  SECRETARY  read : 

"  Insert  after  the  word  '  purpose,'  in  the  fourth  line,  as  follows :  '  nor 
to  destroy  or  obstruct  the  free  navigation  of  such  waters.' " 

Mb.  ROLFE.  Mr.  Chairman:  If  I  understand  that  amendment  right 
there  is  nothing  wrong  ab^nt  it,  but  it  is  unnecessary.  I  believe  it  gives 
no  guarantee  except  what  is  contained  in  the  Act  of  Congress,  admit- 
ting this  State  into  the  Union.  I  just  merely  called  the  attention  of 
the  committee  to  this  fact.  I  do  not  see  any  objection  to  the  report,  and 
I  do  not  see  any  use  for  it 

Mr.  AYERS.  Mr.  Chairman:  The  committee  were  well  aware  of 
that  fact,  but  in  order  to  make  it  doubly  sure  we  inserted  it  there. 
The  amendment  will  do  no  harm,  and  as  a  positive  declaration  may  do 
a  great  deal  of  good  in  preventing  unnecessary  litigation. 

The  amendment  was  adopted. 

Mb.  HERKINGTON.  Mr.  Chairman :  As  a  matter  of  fact,  this  report 
has  never  been  printed.  I  have  never  heard  of  it  till  this  morning.  I 
submit  that  there  are  some  things  in  this  report  that  require  further 
examination. 

Mr.  LAINE.  Mr.  Chainnan :  I  have  not  had  an  opportunity  to 
examine  this  report.  The  very  first  section  of  this  report  I  do  not 
believe  there  i«  a  member  of  this  Convention  understands.  It  strikes 
me  we  had  better  postpone  the  consideration  of  this  until  members  have 
had  an  opportunity  to  examine  it.  Now,  this  first  section  says  "the 
right  of  eminent  domain  is  hereby  declared  to  exist  in  the  State  to  all 
frontages  on  the  navigable  waters  of  this  State."  Now,  if  any  gentle- 
man on  this  floor  comprehends  what  that  means,  he  has  more  compre- 
hension than  I  have,  that  is  all. 

Mb.  CASSERLY.  Mr.  Chairman :  I  think  the  article  conflicts  some- 
what with  the  aKicle  under  which  California  was  admitted  into  the 
Union. 

Mr.  AYERS.  Mr.  Chairman :  I  will  state  that  the  reason  why  the 
committee  inserted  the  section  was  that  the  rightof  eminentdomain  had 
been  exercised  by  quasi-public  corporations,  by  virtue  of  the  authority 
of  the  State,  in  a  great  many  cases,  and  the  Stale  might  hereafter  want 
access  to  the  navigable  waters  through  the  lands  that  had  been  so 
granted. 

The  chairman.  If  there  be  no  further  amendments  to  section 
two,  the  Secretary  will  read  section  three. 

The  SECRETARY  read: 

Sec.  3.  All  tide  lands  within  two  miles  of  any  incorporated  city  or 
town  in  this  State,  and  fronting  on  the  waters  of  any  harbor,  estuary, 
bay,  or  inlet  used  for  the  purposes  of  navigation,  shall  be  withheld  from 

?;rant  or  sale  to  private  persons,  partnerships,  or  corporations;  but  sites 
or  wharves,  warehouses,  or  other  necessary  incidents  to  commerce,  may, 
upon  application  to  the  Board  of  Supervisors  of  the  counties  in  which 
such  sites  are  situated,  and  after  duo  public  notice  of  such  application, 
be  leased  by  such  Boards  for  a  term  of  years,  to  such  persons,  partner- 
ships, or  corporations;  promded,  that  nothing  in  this  section  shall  apply 
to  the  tide  lands  of  the  Bay  of  San  Francisco. 

Mr.  LAINE.  Mr.  Chairman:  I  move  to  strike  that  section  out.  lam 
satisfied  that  it  is  dangerous,  because  there  may  be  millions  of  acres  of 
land  that  may  be  reserved.    I  move  to  strike  it  out. 

BEKARKS   or   MR.    ATEBS. 

Mr.  AYERS.  I  hope  the  motion  will  not  prevail.  The  provision  in 
the  commencement  of  this  section  is  one  which  now  exists  in  the  Code. 
It  withdraws  the  marsh  and  tide  lands  from  sale  within  two  miles 
of  anjr  incorporated  city  or  town  in  the  State.  The  object  of  this  sec- 
tion IS  to  prevent  parties  from  coming  up  to  Sacramento  and  obtain- 
ing title  to  tide  lands  whicii  are  necessarv  for  the  purpose  of  ingress  and 
egress  to  the  people  from  various  parts  of  the  State — I  was  going  to  say 
surreptitiously  pelting  control  over  them  in  fee  from  the  State — and  the 
people  who  ar«  interested  in  having  ingress  and  egress  over  these  lands. 


or  through  these  lands,  know  nothing  about  it  Now,  sir,  we  propose  to 
place  the  authority  of  obtaining  title  to  such  lands,  as  are  within  two 
miles  of  any  incorporated  town,  in  the  Board  of  Supervisors,  who  shall 
be  authorized  to  lease  these  lands  for  such  purposes  as  are  designated  in 
this  section,  namely :  for  purposes  incident  to  commerce.  Gentlemen 
will  concede  that  the  local  Boards  of  Supervisors  will  understand  exactly 
the  requirements  of  the  public  in  regard  to  these  tide  lands;  and  they 
will  not  be  apt  to  lease  or  to  give  a  franchise  to  these  lands  unless  the 
public  interests  require  it.    I  nope  that  the  motion  will  mt  prevail. 

Mr.  LAINE.  Mr.  Chairman:  Tide  lands  belopg  to  the  State  on  the 
condition  of  reclamation.  Now,  the  State  has  perfect  power  to  open 
highways  where  she  pleases,  and  has  always  exercised  it.  What  more 
or  better  right  does  it  require  on  a  public  stream  than  anywhere  else? 
The  State  can  make  a  road  over  my  lands  whenever  it  chooses  to  reach 
either  tide  water  or  a  town.  This  section  would  tie  up  this  property, 
prevent  its  reclamation,  and  do  nobody  any  good,  that  I  can  see. 

REUARES   or   MB.    HEBRINOTOIC. 

Mr.  HERRINGTOK.  Mr.  Chairman:  I  am  just  as  much  in  favor  of 
preserving  the  rights  of  the  people  to  frontages  as  anybody  in  the  world ; 
but  it  does  strike  me  if  this  constitutional  provision  is  adopted  there  will 
be  no  such  thing  as  the  reclamation  of  these  tide  lands  fur  the  purpose 
of  constructing  towns.  Now,  we  do  not  desire  to  tie  ourselves  up  in  such 
a  way  as  to  prevent  the  increase  of  population  on  the  bordere  of  our  bay 
or  ocean.  The  idea  that  the  land  shall  be  held  in  that  way,  so  that  it 
can  be  granted  out  to  private  parties  under  such  circumstances,  seems  to 
me  to  be  impolitic,  to  say  the  least  of  it;  that  land  shall  be  reserved  two 
miles  back  from  the  ba}r,  simply  because  it  is  tide  land.  I  am  perfectly 
willing  to  place  restrictions  in  every  way  to  protect  these  frontages,  but 
to  say  that  all  tide  lands  within  two  miles  of  any  incorporated  city  or 
town  in  this  State  shall  be  withheld  from  grant  or  sale,  it  seems  to  me 
is  not  proper  in  a  constitutional  provision. 

BEHABES  OF   MB.    WTATT. 

Mb.  WYATT.  Mr.  Chairman:  I  hope  the  section  will  not  be  stricken 
out.  If  there  is  any  one  abuse  greater  than  another  that  I  think  the 
people  of  the  State  of  California  has  suffered  at  the  hands  of  their  law- 
making power,  it  is  the  abuse  that  they  have  received  in  the  granting 
out  and  oisposition  of  the  lands  belonging  to  the  State,  and  I  hope  the 
reinvention  will  make  such  restrictions  upon  that  subject  as  it  can;  at 
least  to  remedy  the  abuse  in  so  far  as  it  can  be  remedied  with  reference 
to  the  little  land  yet  left  to  the  jurisdiction  of  the  State.  But  this  section 
ought  to  be  amended  so  that  the  lease  should  not  run  longer  than  twenty 
years,  and  the  power  to  reach  tide  water  and  navigable  streams  should 
be  left  so  in  the  hands  of  the  Slate  that  it  would  not  take  a  five  or  ten 
years'  lawsuit  in  order  to  reach  the  navigable  water  of  the  State.  The 
grants  have  been  made  now  to  the  swamp  lands,  and  the  tide  lands,  and 
the  marsh  and  overflowed  lands,  and  they  have  been  allowed  to  betaken 
in  such  vast  quantities  by  these  corporations  that  now  the  people  are 
hedged  off  entirely  from  reaching  tide  water,  navigable  water,  or  salt 
water.  I  do  not  want  it  so  that  they  can  be  placed  in  the  hands  of  cor- 
|>orations  in  such  a  way  that  they  cannot  De  recovered  unless  at  the 
expense  of  a  vast  lawsuit  and  years  of  time  consumed  in  it  I  hope  that 
the  declaration  contained  in  section  three  will  stand,  and  that  it  will  be 
amended  so  that  the  lease  shall  not  be  for  more  than  twenty  years. 

RE1IABK3  or  MB.  8BAFTEB.    . 

Mr.  SHAFTER.  Mr.  Chairman :  I  utterly  dissent  from  the  language 
of  the  two  first  sections,  and  do  uot  see  how  they  can  be  adopted  at  all; 
but  as  to  the  third  section,  I  hope  that  the  Convention  will  retain  it, 
with  such  modification  as  the  Convention  may  think  right  I  should 
be  glad  if  the  gentlemen  would  get  out  of  the  habit  of  talking  about 
corporations  in  connection  with  everything.  The  trouble  is,  that  these 
tide  lands  are  being  taken  up  now  simply  for  the  purpose  of  speculation, 
and  of  imposing  upon  the  people  who  own  the  land  back  of  them.  I 
have  just  had  a  little  experience  in  it  A  short  time  ago  a  roan  took  up 
two  hundred  and  twenty  acres  of  this  land  that  is  not  worth  a  copper, 
in  front  of  my  land  in  Marin  County,  and  then  wrote  me  a  letter,  that 
for  so  much  money  I  can  buy  him  out.  What  does  he  do  it  forT  He 
has  done  it  on  purpose  to  compel  me  to  pay  him  six  or  seven  hundred 
dollars  for  a  day's  journey  to  Sacramento.  His  little  project,  however, 
will  fall  through,  for  he  will  never  get  a  cent  for  it  The  purpose  is,  if 
I  want  to  go  off  shore,  he  is  going  to  compel  me  to  buy  a  mud  flat  in 
order  to  get  out  to  sea.  It  is  merely  to  extort  money,  and  to  impose 
upon  people  who  happen  to  own  a  little  land.  If  a  man  wants  to  ship 
wood  off  nis  lands,  he  finds  some  fellow  has  taken  up  a  strip  of  this  tide 
laud  in  front  of  him,  if  it  is  not  more  than  twenty  feet,  and  can  extort 
any  amount  of  money  Ibr  the  privilege  of  getting  a  scow  up  to  take  off 
his  wood.  It  becomes  a  source  of  evil,  without  doing  any  good.  It 
strikes  me  that  the  principle  of  the  third  section  ought  to  be  adopted. 
If  twenty  years  is  a  judicious  time,  why,  then,  limit  the  lease  to  that 
time. 

BEUABES  or   MB.   WEST. 

Mb.  west.  Mr.  Chairman :  I  hope  that  the  section  will  not  be 
stricken  out.  The  remarks  of  the  gentleman  from  Marin  very  ably  set 
forth  why  it  should  not  be  stricken  out;  and  I  beg  leave  to  disagree  with 
the  gentlemen  from  Snnta  Clara  with  regard  to  the  section.  It  may  not 
be,  in  your  neighborhood,  necessary,  but  in  many  parts  of  the  State  it  is 
necessary.  Now,  whether  these  rights  exist  for  individuals  or  corpora- 
tions, makes  no  difference.  These  frontages  are  held  in  this  State  to  the 
exclusion  of  the  lawful  traffic  across  these  tide  lands  to  the  salt  water. 
In  the  County  of  Los  Angeles  a  largo  frontage  has  been  surveyed  around 
so  as  to  exclude  the  commerce  of  the  county  from  building  piers,  wharves, 
or  warehouses.  It  is  necessary  that  these  things  should  be  boldly  and 
positively  met,  so  that  there  may  be  no  doubt;  that  the  people  may  not 
be  led  into  traps.    I  hope  the  motion  to  strike  out  will  not  prevail. 
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REMARKS  or  MR.  CASSERLT. 


Mr.  CASSERLY.  Mr.  Chairman :  This  matter  has  come  up  some- 
what unexpectedly  to  me,  but  as  a  contribution  to  the  better  understand- 
ing of  the  whole  subject,  I  call  the  attention  of  members  of  the  Convention 
to  the  provision  of  the  Act  of  Congress  admitting  California  into  the 
Union.    The  provision  is  this : 

"  And  that  all  the  navigable  waters  within  the  State  shall  be  common 
highways,  and  forever  free,  as  well  to  the  inhabitants  of  said  State  as  to 
the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty 
therefor." 

I  take  it  for  granted  that  it  is  familiar  law  to  most  of  us  that  the  lands 
between  low  and  high-water  mark  became  vested  in  the  State  of  Cali- 
fornia, subject  to  that  provision.  As  I  said,  I  merely  rose  to  suggest 
that  contribution  to  a  better  understanding  of  a  subject  which  has  come 
up  somewhat  unexpectedly  to  me,  and,  I  believe,  to  most  of  the  Con- 
vention. 

EEMAKES   or   HR.    UCOALLDM. 

Mr.  McCALLUM.  Mr.  Chairman:  In  common  with  most  of  the 
Convention,  this  article  has  come  up  very  unexpeetedljr  to  me.  As  to 
this  section  three,  I  am  very  much  impressed  with  the  idea  that  if  we 
adopt  it  that  it  will  have  the  appearance  of  constitutional  legislation  in 
favor  of  private  interest.  Now,  sir,  I  have  no  doubt  that  there  has  been 
great  abuses  in  the  disposition  of  tide  lands  as  well  as  swamp  lands  and 
other  State  lands;  but  because  there  have  been  abuses  in  llie  southern 
portion  of  the  State  that  is  no  reason  why  there  should  not  be  any  dis- 
tribution of  State  Inlids  within  two  miles  of  the  navigable  waters  of  the 
SUte. 

Mr.  AYER8.  I  beg  to  correct  the  gentleman.  The  section  says  within 
two  miles  of  any  incorporated  city  or  town. 

Mr.  McCALLUM.    The  section  reads: 

"All  tide  lands  within  two  miles  of  any  incorporated  city  or  town  in 
this  State,  and  fronting  on  the  waters  of  any  harbor,  estuary,  bay,  or 
inlet,  used  for  the  purposes  of  navigation,  shall  be  withheld  from  grant 
9r  sale  to  private  persons,  partnerships,  or  corporations;  but  sites  for 
wharves,  warehouses,  or  other  necessary  incidents  to  commerce  may, 
upon  application  to  the  Board  of  Supervisors  of  the  counties  in  which 
such  sites  are  situated,  and  after  due  public  notice  of  such  application, 
be  leased  by  such  Boards  for  a  term  of  years  to  such  persons,  partner- 
ships, or  corporations;  provided,  that  nothing  in  this  section  shall  apply 
to  the  tide  lands  of  the  Bay  of  San  Francisco." 

Yes;  within  two  miles  of  any  incorporated  city  and  town  within  this 
State.  In  a  very  populous  county — if  not  now  there  likely  will  be  some 
that -I  could  name— there  might  be  towns  all  along  where  these  tide 
waters  are,  and  it  would  certainly  exclude  the  disposition  of  these  lands 
along  the  whole  line  of  tide  water.  The  Legislature  of  course  ought  not 
to  dispose  of  these  lands  without  proper  guards  and  conditions  to  pre- 
vent frauds,  but  to  aay  that  they  shall  not  be  disposed  of  at  all  is  vir- 
tually to  give  them  away;  virtually  to  say  that  the  State  shall  have  no 
benefit,  except  with  reference  to  these  leases.  I  am  not  familiar  with 
these  tide  lands,  but  I  understand  that  some  of  these  tide  lands  may  be 
very  valuable  for  certain  agricultural  pur^toses.  I  presume  that  the 
time  may  come  when  they  may  be  disposed  of  at  a  considerable  price 
per  acre.  If  this  were  a  Legislature  I  would  cooperate  with  the  gentle- 
man from  Los  Angeles  as  far  as  I  could  in  order  to  throw  aa^  proper 
guards  around  the  disposition  of  these  lands;  but  this  proposition  may 
be  regarded  in  this  light:  persons,  having  tracts  of  land  I^ing  back  of 
these  tide  lands,  it  is  certainly  a  matter  of  considerable  private  accom- 
modation to  them  that  they  should  be  kept  public  forever,  and  I  appre- 
hend that  that  view  possibly  might  be  taken  by  some  of  our  constituents, 
and  be  regarded  as  private  interests.  I  think  it  ought  not  to  be  put  into 
the  Constitution  of  the  Slate. 

BIMARKS   or   KB.    ATKRS. 

Mr.  AYERS.  Mr.  Chairman  :  I  consider  that  the  provisions  of  sec- 
tion three  are  perfectly  in  harmony  with  what  I  believe  to  be  the  senti- 
ment of  this  Convention.  This  section,  if  the  gentleman  will  pay 
attention  to  it,  only  withdraws  such  lands  as  are  within  two  miles  of 
any  incorporated  town.  These  |ide  lands  generally  are  necessary  for 
the  commerce  of  the  State — invariably,  I  may  say.  Now,  sir,  it  seems 
to  me  that  has  been  the  policy  of  the  State  heretofore,  for  that  very 
law  now  exists  in  the  Code.  It  has  been  found  beneficial,  and  we 
wish  to  make  it  permanent  by  placing  it  in  the  Constitution.  In  my 
opinion,  the  whole  State  would  be  benefited  by  the  Supervisors  of  each 
county  having  control  over  these  water  frontages;  it  is  necessary  that 
tbey  should.  The  people  know  their  wants.  The  commerce  of  each 
locality  will  be  adapted  to  that  locality,  and  the  Board  of  Supervisors 
will  know  when  to  grant  a  lease,  and  when  not  to.  These  lands  are 
already  reserved  in  the  State 

Mr.  McCALLUM.  Is  it  your  proposition  that  these  lands  should 
never  be  disposed  of  under  any  circumstances? 

Mr.  AYERS.  Yes;  that  is  my  proposition,  that  they  be  withheld 
from  sale.  The  gentleman  will  recollect  that  tide  lands  are  not  marsh 
lands;  tide  lands  are  lands  six  feet  under  water — that  is  the  average, 
high  and  low  tides. 

Mb.  McCALLUM.    Where  do  you  get  that  definition? 

Mr.  AYERS.  I  find  that  in  the  decision  of  the  Supreme  Court,  by 
Judge  Shafler. 

Mr.  van  dyke.  Mr.  Chairman  :  I  hope  the  motion  to  strike  out 
will  prevail.    I  think  it  is  a  dangerous  section. 

Tub  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  the 
section. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  34  ayes  to  64  noes. 

Mr.  WYATT.    Mr.  Chairman:  I  now  send  up  my  amendment. 

The  SECRETARY  read: 


"Amend  by  inserting  in  line  six,  between  the  words  'of  and  'years,' 
the  words  '  not  exceeding  twenty.'  " 

Mr.  WYATT.  Mr.  Chairman:  It  will  then  read:  "But  sites  for 
wharves,  warehouses,  or  other  necessary  incidents  to  commerce,  may, 
upon  application  to  the  Boards  of  Supervisors  of  the  counties  in  which 
such  sites  are  situated.and  alter  due  public  notice  of  such  application,  be 
leased  by  such  Boards  for  a  term  of  not  exceeding  twenty  years,  to  such 
persons,  partnerships,  or  corporations,"  etc.  I  desire  to  say  nothing  more 
than  that  I  think  twenty  years  is  long  enough  for  a  lease  to  run  in  cases 
of  this  kind. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment oflered  by  the  geutleinBu  from  Monterey,  Mr.  Wyatt. 

The  amendment  was  adopted. 

Mr.  AYKRS.  Mr.  Chairman:  I  move  that  the  committee  rise,  report 
this  article  back  to  the  Convention,  and  recommend  its  adoption. 

The  motion  prevailed. 

IN    CONVENTION. 

Thr  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
article  on  harbors,  tide  waters,  and  navigable  streams,  have  amended  the 
same,  and  report  it  back  with  the  recommendation  that  it  be  adopted. 

Mr.  AYEKS.  Mr.  President :  I  move  that  the  usual  numberof  copies 
of  this  article  be  printed. 

The  motion  prevailed. 

The  PRESIDENT.  The  next  in  order  on  the  General  File  is  the 
report  of  the  Committee  on  City,  County,  and  Township  Organizations. 

The  following  is  the  draft  submitted  by  the  committee: 

Article  — . 
cities,  counties,  and  towns. 

Section  I.  The  several  counties,  as  they  now  exist,  are  hereby  recog- 
nized as  legal  subdivisions  of  this  State. 

Sec.  2.  County  seatN  shall  not  be  removed  by  special  law,  but  such 
removals  shall  be  provided  for  by  general  law.  No  county  seat  shall  be 
removed  unless  two  thirds  of  the  qualified  electors  of  the  county,  voting 
on  the  proposition  at  a  general  election,  shall  vote  in  favor  of  such 
removal.  A  proposition  of  removal  shall  not  t>e  submitted  in  the  same 
county  more  than  once  in  four  years. 

Sec.  3.  No  new  county  shall  be  established  which  shall  reduce  any 
county  to  a  population  of  less  than  eigbt  thousand ;  nor  shall  a  new 
county  be  formed  containing  a  less  population  than  five  thousand;  nor 
shall  any  line  thereof  pass  within  five  miles  of  the  county  seat  of  any 
county  proposed  to  be  divided  ;  nor  shall  a  county  be  divided,  or  have 
any  portion  taken  therefrom,  unless  a  majority  of  all  the  qualified 
electors  of  the  county  or  counties  affected,  voting  at  a  general  election, 
shoU  vote  therefor.  New  counties,  when  created,  or  portions  of  a 
county,  when  added  to  another  county,  shall  be  liable  for  their  just 
proportion  of  all  debts  and  liabilities,  then  existing,  of  the  county  or 
counties  out  of  which  they  are  respectively  formed  or  taken. 

Seo.  4.  The  Liegislature  shall  establish  a  system  of  county  gov- 
ernments which  shall  be  uniform  throughout  the  Stale ;  and  by  general 
laws  shall  provide  for  township  organization,  under  which  any  county 
may  organize  whenever  a  majority  of  the  qualified  electors  of  such 
county,  voting  at  a  general  election,  shall  so  determine;  and,  whenever 
a  county  shall  adopt  township  organization,  the  asse.<»ment  and  collec- 
tion of  the  revenue  shall  be  made,  and  the  business  of  such  county,  and 
the  local. affairs  of  the  several  townships  therein,  shall  be  managed  and 
transacted  in  the  manner  prescribed  by  such  general  laws. 

Sbc.  5.  The  Legislature,  by  general  and  uniform  laws,  shall  provide 
for  the  election  or  appointment,  in  the  several  counties,  of  Boards  of 
Supervisors,  Sheriffs,  County  Clerks,  District  Attorneys,  and  such  other 
county,  township,  and  municipal  officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties  and  fix  their  compensation.  It 
shall  regulate  the  salaries  and  fees  of  all  county  ofllcers,  in  proportion 
to  duties,  and  for  this  purpose  may  classify  the  counties  by  population ; 
and  it  shall  provide  for  the  strict  accountability  of  county  and  township 
officers  for  oil  fees  which  may  be  collected  by  them,  and  for  all  public 
and  municipal  moneys  which  may  be  paid  to  them  or  officially  come 
into  their  possession. 

Sec.  6.  Corporations,  for  municipal  purposes,  shall  not  be  created  by 
special  laws,  but  the  Legislature,  by  general  laws,  shall  provide  for  the 
incorporation,  organization,  and  classification,  in  proportion  to  popula- 
tion, of  cities  and  towns;  and  cities  and  towns  heretofore  organized  or 
incorporated  may  become  organized  under  and  subject  to  such  general 
laws.  Cities  and  towns  may  become  incorporated  under  general  laws, 
whenever  a  majority  of  the  electors  voting  at  a  general  election  shall  so 
determine,  and  shall  organize  in  conformity  therewith. 

Sec.  7.  City  and  county  governments  may  be  merged  and  consoli- 
dated into  one  municipal  government,  with  one  set  of  officers,  and  may 
be  incorporated  under  general  laws  providing  for  the  incorporation  and 
organization  of  corporations  for  municipal  purpos^.  The  provisions  of 
this  Constitution  applicable  to  cities,  and  also  those  applicable  to  counties, 
so  far  as  not  inconsistent  or  not  prohibited  to  cities,  shall  be  applicable  to 
such  consolidated  government.  In  consolidated  city  and  county  govern- 
ments, of  more  than  one  hundred  thousand  population,  there  shall  be 
two  Boards  of  Supervisors  or  houses  of  legislation — one  of  which,  to 
consist  of  twelve  persons,  shall  be  elected  by  general  ticket  from  the  city 
and  county  at  large,  and  shall  bold  office  for  the  term  of  four  years,  but 
shall  be  so  classified  that  after  the  first  election  only  six  shall  be  elected 
every  two  years;  the  other,  to  consist  of  twelve  persons,  shall  be  elected 
every  two  years,  and  shall  hold  office  for  two  years.  Any  casual  vacancy 
in  the  office  of  Supervisor  in  either  Board  shall  be  filled  by  the  Mayor. 

Sec.  8.  No  person  shall  be  eligible  to  a  county  or  city  office  unless  he 
has  been  a  citizen  and  resident  within  such  county  or  city  for  two  years 
next  preceding  his  election  or  appointment  to  an  office  therein. 
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Sic.  9.  Any  city  havini?  a  population  of  more  than  one  hundred 
thousand  inhabitants  may  frame  a  charter  for  it<  own  government,  con- 
sistent with  and  subject  to  the  Constitution  and  laws  of  this  State,  by 
causing  a  Board  of  fifteen  freeholders,  who  shall  have  been  for  at  least 
five  years  qualified  electors  thereof,  to  be  elected  by  the  qualified  voters 
of  such  city,  at  ahy  epneral  or  special  election,  whose  duty  it  shall  be, 
within  ninety  da^s  after  such  election,  to  prepare  and  propose  a  charter 
for  such  city,  which  shall  be  signed  in  duplicate  by  the  members  of  such 
Board,  or  a  majority  of  them,  and  returned,  ene  copy  thereof  to  the 
Mayor,  or  other  chief  executive  officer  of  such  city,  and  the  other  to  the 
Recorder  of  deeds  of  the  county.  Sucli  proposed  charter  shall  then  be 
published  in  two  daily  papers  of  largest  general  circulation  in  such  city 
ibr  at  least  twenty  days,  and  within  not  less  than  thirty  davs  after  sucli 
publication  it  shall  be  submitte<l  to  the  qualified  electors  of  such  city  at 
a  general  or  special  election,  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall,  at  the  end  of  sixty  davs 
thereafter,  become  the  charter  of  such  city,  or  if  such  city  be  consoii- 
dated  with  a  county  in  government,  then  of  such  city  and  county,  and 
shall  become  the  organic  law  thereof,  and  supersede  any  existing  charter 
and  all  amendments  thereof,  and  all  special  laws  inconsistent  with  such 
charter.  A  copy  of  such  charter,  certifiod  by  the  Mayor  or  chief  execu- 
tive officer,  and  authenticated  by  the  seal  of  svich  city,  setting  forth  the 
submission  of  such-  charter  to  the  electors,  and  its  ratification  by  them, 
shall  be  made  in  duplicate,  and  deposited,  one  in  the  office  of  the  Secre- 
tary of  State,  the  other,  after  being  recorded  in  the  office  of  the  Recorder 
of  Deeds  of  the  county,  among  the  archives  of  the  city,  and  thereafter  all 
Courts  shall  take  judicial  notice  thereof.  The  charter  so  ratified  may  be 
amended  at  intervals  of  not  less  than  two  years,  by  proposals  therefor, 
submitted  by  the  legislative  authority  of  the  city  to  the  qualified  voters 
thereof,  at  a  general  or  special  election  bel<^at  least  sixty  davs  after  the 
publication  of  such  proposals,  and  ratified  by  at  least  three  fifths  of  the 
qualified  elec^rs  voting  thereat.  In  submitting  an^  such  charter,  or 
amendment  (fiereto,  any  alternative  article  or  proposition  may  be  pre- 
sented for  the  choice  of  the  voters,  and  may  be  voted  on  separately 
without  prejudice  to  others. 

Skc.  10.  The  compensation  orfees  of  anycounty,city, town, ormuni- 
cipal  officer  shall  not  be  increased  after  his  election  or  during  his  term 
ol^  office;  nor  shall  the  term  of  any  such  officer  be  extended  beyond  the 
period  for  which  he  itf  elected  or  appointed. 

Sec.  II.  No  county,  city,  tpwn,  or  other  public  or  municipal  cor- 
poration, nor  the  inhabitants  thereof,  nor  the  property  therein,  shall  be 
released  or  discharged  from  their  or  its  proportionate  share  of  taxes  to  be 
levied  for  State  purposes,  nor  shall  commutation  for  such  taxes  be 
authorized  in  any  form  whatsoever. 

Skc.  12.  Any  county,  city,  town,  or  township,  may  make  and  enforce 
within  their  respective  limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws. 

Skc.  13.  Taxes  for  county,  city,  town,  school,  and  other  local  pur- 
poses must  be  levied  on  all  subjects  and  objects  of  taxation.  In  addition 
to  that  which  may  be  levied  for  the  payment  of  the  principal  and  inter- 
est of  existing  indebtedness,  the  annual  rate  on  property  shall  cot  exceed 
the  following:    For  county  purposes,  in  counties  having  two  million 

dollars  or  less,  shall  not  exceed centsonthe  one  hundred  dollars' 

valuation  ;  in  counties  having  six  million  dollars,  and  under  ten  million 

dollars,  such  rate  shall  not  exceed cents  on  the  one  hundred  dollars' 

valuation ;  and  in  counties  having  ten  million  dollars  or  more  such  rate 

shall  not  exceed cents  on  the  one  hundi-ed  dollars'  valuation.    For 

cit^  and  town  purposes  such  annual  rate  on  property  in  incorporated 

cities  and  towns  shall  not  exceed cents  on  the  one  hundred  dollars' 

valuation;  and  in  any  city  and  county  with  consolidated  government, 
such  rate  shall  not  exceed cents  on  the  one  hundred  dollars  valua- 
tion. 

Sic.  14.  The  Legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public  or  municipal  corporations,  or  upon 
the  inhabitants  or  property  thereof,  for  county,  city,  town,  or  other 
municipal  purposes,  but  may,  by  general  laws,  vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
poses. 

Sic.  15.  The  Legislature  shall  not  delegate  to  any  special  commis- 
sion, private  corporation,  company,  association,  or  individual,  any  power 
to  make,  control,  appropriate,  supervise,  or  in  any  way  interfere  with, 
any  county,  city,  town,  or  municipal  improvement,  money,  property, 
or  efTects,  whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assess- 
ments, or  perform  any  municipal  functions  whatever. 

Skc.  16.  Ko  State  office  shall  be  continued  or  created  in  nny  county, 
city,  town,  or  other  municipality,  for  the  inspection,  monsurement,  or 
graduation  of  any  merchandise,  manufacture,  or  commodity;  but  such 
county,  city,  town,  or  municipality  may,  when  authorised  by  general 
law,  and  the  public  interest  demands  it,  appoint  such  officers. 

Skc.  17.  Private  property  shall  not  be  taken  or  sold  for  the  payment 
of  the  corporate  debt  of  any  political  or  municipal  corporation. 

Sic.  18.  All  moneys,  assessments,  and  taxes,  belonging  to  or  col- 
lected for  the  use  of  any  county,  city,  town,  or  other  public  or  municipal 
corporation,  coming  into  the  hands  of  any  officer  thereof,  shall,  immedi- 
ately on  receipt  thereof,  be  deposited  with  the  Treasurer,  or  other  legal 
depositary,  to  the  credit  of  such  city,  town,  or  other  corporation  respect- 
ively, for  the  benefit  of  the  funds  to  which  they  respectively  belong. 

Skc.  Iff.  The  making  of  profit  out  of  county,  city,  town,  or  public 
school  money,  or  using  the  same  for  any  purpose  not  authorized  by  law, 
by  any  officer  having  the  possession  or  control  thereof,  shall  be  a  felony, 
and  shall  be  prosecuted  and  punished  as  prescribed  by  law. 

Sin.  20.  Ko  county,  city,  town,  township.  Board  of  Education,  or 
school  district,  shall  incur  any  indebtedness  or  liability  in  any  manner, 
or  for  any  purpose,  exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  them  respectively  for  such  year,  without  the  assent  of  two 
thirds  of  the  voters  thereof,  voting  at  an  election  to  be  held  for  that 


purpose;  and  in  cases  requiring  such  assent,  no  indebtedness  shall  bo 
incurred  (except  by  a  county,  to  erect  a  Court  House  or  Jail)  to  an 
amount,  excluding  existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  assessment  next  before  the  last  assessment  for  State 
and  county  purposes,  previous  to  the  incurring  such  indebtedness;  and 
unless,  before  or  at  the  time  of  incurring  such  indebtedness,  provision 
shall  be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal  thereof  within  forty  years 
from  the  time  of  contracting  the  same. 

Skc.  21.  No  county,  city,  town,  or  other  public  or  municipal  corpora- 
tion, by  a  vote  of  its  citizens  or  otherwise,  shall  become  a  subscriber  to 
the  capital  stock,  or  a  stockholder  in  any  corporation,  association,  or 
company,  or  make  any  appropriation,  or  donation,  or  loan  its  credit  to. 
or  in  aid  of  any  person,  corporation,  association,  company,  or  institution. 

Skc.  22.  Mo  law  shall  be  passed  bv  the  Legislature  granting  the  right 
to  construct  and  operate  a  railroad  within  any  city,  town,  village,  or  on 
any  public  street  or  highway  thereof,  without  the  consent  of  the  muni- 
cipal or  other  proper  or  local  authorities  having  the  control  of  such 
street  or  highway  proposed  to  be  occupied  by  such  railroad. 

Sic.  23.  In  any  city  where  there  are  no  public  works  owned  and 
controlled  by  the  municipality  for  supplying  the  same  with  artificial 
light  and  water,  any  company  duly  incorporated  by  the  laws  of  this 
State  shall,  under  the  direction  of  the  Superintendent  of  Streets  of  said 
city,  have  the  privilege  of  disturbing  and  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  ana  conduits  therein, 
and  of^making  connections  therewith,  so  far  as  may  be  necessary  for 
introducing  into  and  supplying  such  city  and  its  inhabitants  either  with 
gaslight  or  other  illuminating  light,  or  with  fresh  water  for  domestic 
and  all  other  purposes,  for  which  the  same  or  either  may  be  used,  upon 
the  conditions  following :  Such  company  shall  make  good  all  damages 
to  such  streets  and  thoroughfares,  except  necessarily  occasioned  by  the 
reasonable  use  thereof,  and  be  liable  to  such  city  and  its  inhabitants 
therefor.  Such  company  introducing  and  supplying  gaslight,  or  other 
light,  and  fresh  water,  or  either,  shall  furnish  the  same,  so  far  as  neces- 
sary and  required,  free  and  without  charge,  to  all  public  buildings,  insti- 
tutions, and  school  houses  belonging  to  such  city,  and  used  formunicipal 
fiurposes;  and  such  company  intro<lucing  and  supplying  water  shall  also 
urnish  the  same  free,  and  without  charge,  to  the  rire  Department,  and 
fur  the  extinguishment  of  fires.  Each  company,  its  property  and  fran- 
chise, shall  be  liable  to  such  city  and  its  inhabitants  for  the  performance 
of  these  conditions. 

Skc.  24  In  counties  or  cities  having  more  than  one  hundred  thou- 
sand inhabitants,  no  person  shall,  at  the  same  time,  be  a  State  officer 
and  a  city  or  county  omcer,  nor  hold  two  city  or  county  offices. 

Sec.  2i.  No  public  work  or  improvement  of  any  description  whatso- 
ever shall  be  made  or  done,  in  any  cit^',  in,  upon,  or  about  the  streets 
thereof,  or  otherwise,  the  cost  and  expense  of  which  is  made  chargeable 
or  may  be  assessed  upon  private  property  by  special  assessment,  unless 
an  estimate  of  such  cost  and  expense  shall  be  made,  and  an  assessment 
in  proportion  to  beuefits,  on  the  property  to  be  aflTected  or  benefited,  and 
shall  be  collected  and  paid  into  the  city  treasury  before  such  work  or 
improvement  shall  be  commenced,  or  any  contract  for  letting  or  doing 
the  same  authorized  or  performed. 

Skc.  26.  The  Legislature  shall  not  pass  any  local  or  special  law  in  the 
cases  following : 

Regulating  the  affairs  of  counties,  cities,  towns,  townships,  wards,  city 
or  county  Boards  of  Education,  school  districts,  or  other  political  or 
municipal  corporation  or  subdivision  of  the  State; 

Authorizing  the  layingout,opening,  altering,  maintaining, or  vacating 
roads,  highways,  streets,  alleys,  town  plats,  or  parks; 

Relating  to  cemeteries,  graveyards,  or  public  grounds  not  of  the  State ; 

Locating  or  changing  county  seats; 

Incorporating  cities,  towns,  or  villages,  or  changing  their  charters; 

Creating  offices,  or  prescribing  the  powers  and  aulies  of  officers  in 
counties,  cities,  towns,  townships,  or  school  districts; 

Regulating  the  fees  or  extending  the  powers  and  duties  of  county  or 
municipal  officers; 

Regulating  the  management  and  maintenance  of  public  schools,  the 
building  or  repairing  of  school  or  Court  Houses,  and  raising  of  money  for 
such  purposes; 

Extending  the  time  for  the  assessment  or  collection  of  county,  city,  or 
other  municipal  taxes,  or  otherwise  relieving  any  Assessor  or  Collector 
of  county  or  city  taxes  from  tho  due  performance  of  the  official  duties,  or 
their  securities  from  liability; 

Legalizing  the  unauthorized  or  invalid  acts  of  any  officer  or  agent  of 
any  county  or  municipality  thereof; 

Directing  the  )iayment  of  money  out  of  the  treasury,  or  by  any  officer, 
of  any  county,  city,  or  town,  without  the  consent  ol'^auch  county,  city, 
and  town ; 

Directing  the  payment  of  money  from  out  of  the  treasury,  or  by  any 
officer  of,  or  creating  any  liability  against,  a  county,  city,  town,  or  any 
public  or  municipal  corporation,  without  its  consent. 

Mr.  WYATT.  Mr.  rresident:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  to  take  into  consideration  the  report 
of  the  Committee  on  City,  County,  nnd  Township  Organization. 

Mr.  BIGGS.  Mr.  President:  'The  Chairman  of  that  committee  is 
absent.  It  is  a  very  important  report,  and  I  would  be  very  glad  to  have 
the  Chairman  of  that  committee.  Judge  Hager,  present,  when  it  is  con- 
sidered.   He  is  now  absent,  owing  to  sickness  in  his  family. 

Mb.  CASSERLY.  Mr.  President:  I  saw  Judge  Hager  very  recently 
in  San  Francisco,  and  spoke  to  him  upon  the  subject  of  this  report.  He 
informed  me  that  he  had  sickness  in  two  families,  one  in  one  house  and 
one  in  another.  Under  these  circumstances  I  am  unable  to  say  when 
he  will  be  here.    I  shall  telegraph  him  to-day  on  the  subject 
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Mr.  grace.  May  I  ask  if  the  gentleman  ia  a  Mormon — having  two 
familiesT 

Mr.  CASSEELY.  I  hope  that  my  friend  will  give  the  time  of  grace 
to  Jadee  Haf^er. 

Mr.  WYATT.  Mr.  President:  I  made  the  motion  for  the  purpose  of 
bringing  the  subject  before  the  Convention,  to  ascertain  what  the  state 
or  condition  of  that  report  wag  in  with  reference  to  anybody  acting  as 
Chairman,  or  Chairman  pro  tem.,  in  the  consideration  of  the  matter; 
but  if  it  is  the  desire  of  the  Convention  to  pass  it  over  I  have  no 
objection. 

Mr.  TINNIN.  Mr.  President:  I  move  to  amend  bv  taking  up  the 
report  of  the  Committee  of  the  Whole  on  preamble  and  bill  of  rights. 
Thr  president.  The  motion  is  not  amendable  in  that  way. 
Mr.  LAEKIK.  Mr.  President:  It  seems  to  me  that  if  Judge  Hager's 
family  is  sick  there  are  other  members  on  that  committee  who  can 
explain  their  report.  Besides  Judge  Hager,  there  are  on  that  committee 
Messrs.  Fawcett,  McFarland,  Barbour,  Hale,  Hall,  Sohell,  Tihnin, 
Rc»ddy,  Rolfe,  Barnes,  Holmes,  Mills,  McCallum,  and  Freeman.  I 
think  it  is  as  well  to  proceed  with  the  report  of  that  committee  now  as 
any  other  time.  That  and  the  report  of  the  Committee  on  Education 
I  consider  to  be  the  only  other  reports  of  importance. 

Mr.  TINNIN.  Mr.  President:  I  liope  the  Convention  will  not  force 
that  report  upon  the  Committee  of  the  Whole  at  the  present  time.  The 
Chairman  is  absent,  and  more  than  half  of  the  committee  are  absent.  I 
see  that  the  Chairman  of  the  Committee  on  Education  is  here;  why  not 
take  up  his  report? 

Mr.  LAMPBON.  Mr.  President:  I  hope  that  the  committee  will  not 
take  this  up  in  Judge  Hager's  absence.  I  think  that,  in  justice  to  him, 
it  should  not  be  taken  up  at  this  time. 

Mb.  fawcett.  Mr.  President :  I  also  hope  that  if  there  is  anything 
else  that  the  Convention  can  take  up,  it  will  postpone  the  consideration 
of  the  report  of  this  committee,  on  account  of  the  absence  of  Judge 
Hager.  I  am  unalterably  opposed  to  ^  large  portion  of  the  provisions 
of  this  report.  I  am  opposed  to  at  least  three  quarters  of  the  provisions 
contained  in  this  report,  and,  in  justice  to  Judge  Hager,  who  is  an  ardent 
supporter  of  it,  I  think  it  ought  to  be  postponed. 

Mb.  black MER.  Mr.  President:  There  is  another  report  on  the 
file  which  has  been  reported  back  by  this  same  Committee  on  City, 
County,  and  Township  Organization,  number  five  hundred  and  twenty- 
two  upon  this  file,  relative  to  local  option.  Five  hundred  and  twenty- 
one  is  the  report  relative  to  city,  county,  and  township  organization ; 
five  hundred  and  twenty-two  is  relative  to  local  option.  It  is  reported 
back  to  this  Convention  without  recommendation,  and,  as  a  matter  of 
course,  the  committee  say  by  that  that  they  have  no  special  fight  to 
make  on  it.  If  it  is  not  proper  for  us  to  take  up  the  other  report,  it  is 
perfectly  proper  that  we  take  up  that  subject  at  this  time. 

Mb.  west.  Mr.  President:  I  am  of  the  opinion,  sir,  that  the  ques- 
tion of  local  option  would  properly  be  considered  in  connection  with 
that  yf  city,  county,  and  township  organization.  It  would  properly 
belong  to  section  twelve  of  thiit  report,  and  should  be  considered  with 
the  report  of  the  Committee  on  City,  County,  and  Township  Organiza- 
tion. 

Mb.  BEERSTECHER.  Mr.  President:  I  hope  that  the  matter  of 
local  option  will  not  bo  taken  up  at  this  time.  I  understand  that  the 
committee  are  about  equally  divided  on  the  subject  of  local  option.  Mid 
a  contest  is  anticipated  upon  that  subject,  and  it  would  be  no  more  than 
fair  if  they  desire  to  take  anything  up,  that  they  should  take  up  the 
report  of  the  committee  and  let  local  option  follow  the  report,  because  I 
think  that  the  consideration  of  local  option  would  certainly  be  largely 
affected  by  the  adoption  or  the  rejection  of  the  report  of  the  committee. 
In  fact,  the  adoption  of  certain  sections  of  the  report  virtually  dispose  of 
the  question  of  tooal  option  without  any  further  consideration. 

Mb.  HOWARD.  Mr.  President:  It  is  very  evident  that  if  we  do  not 
go  on  with  these  reports  in  their  order  we  will  never  get  through.  If 
we  wait  for  absent  members  of  committees,  who  go  home,  or  get  sick,  or 
go  home  and  stay  and  not  return,  we  will  never  get  through  with  this 
business.  We  must  take  things  in  their  order  if  we  propose  to  finish  our 
work. 

Mb.  van  DTKE.  Mr.  President:  Part  of  the  members  of  the  next 
committee  are  absent,  and  if  it  is  desirable  to  get  through  with  these 
articles  in  Committee  of  the  Whole  I  do  not  see  what  other  course  we 
can  take  than  to  follow  the  order, of  the  file.  If  we  deviate,  it  requires 
more  than  a  majority  vote.  If  any  other  committee  was  ready  to  go  on 
it  might  be  well  enough,  but  the  other  committee  is  in  just  as  bad  a 
condition  as  this.  This  is  a  long  article,  and  will  require  a  great  deal  of 
consideration.  We  certainly  can  commence  it,  and  there  are  other 
members  of  the  committee  who  have  considered  the  matter,  and  can 
defend  the  report.    I  hope  we  will  take  it  up  in  its  order. 

Mb.  grace.  As  it  seems  that  there  is  nothing  before  this  Conven- 
tion, I  now  move  that  the  Convention  resolve  itself  into  Committee  of 
the  Whole  for  the  purpose  of  further  considering  the  right  of  female 
suffrage.    It  will  have  to  come  up  at  some  future  time. 

Mb.  AYERS.  Mr. 'President:  I  hope  that  we  shall  proceed  in  order 
in  this  Convention.  If  gentlemen  who  are  Chainnen  oi  committees  are 
absent,  the  best  way  to  bring  them  here  is  to  start  in  on  their  report, 
and  they  will  come  up  here  on  double  quick  time. 

Mb.  brown.  Mr.  President:  I  am  in  favor  of  going  on.  I  like 
to  see  politeness  and  formality,  but  business  must  be  attended  to.  I 
am  under  the  impression  it  is  so  regarded  by  the  members  here  who 
have  been  attending  to  business  strictly.  Now,  this  matter  may  be 
delated  indefinitely,  for  we  hear  that  the  gentleman  has  two  sick 
families  to  attend  to.  We  do  not  know  when  he  will  be  here  at  all. 
We  have  paid  the  gentleman  sufficient  respect  in  discussing  this  matter 
so  long,  to  the  delay  of  the  important  business  of  this  Convention.  I 
am  anxious  that  we  should  go  on  with  the  regular  order. 
Mb.  STEDMAN.  Mr.  President:  Is  an  amendment  in  order? 
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Thk  PRESIDENT.    No,  sir. 

Mr.  STEDMAN.  Then,  sir,  I  move  that  we  take  up  the  report  of  the 
Committee  on  Education.  It  cannot  be  urged  that  the  Chairman  is  not 
present.  Now,  sir.  Judge  Hager  has  a  peculiar  interest  in  this  report  of 
the  Committee  on  City,  County,  and  Township  Organization.  He  is 
Chairmanof  the  committee,  and  I  know  that  he  is  anxious  that  it  should 
not  be  taken  up  in  his  absence.  I  understand  that  he  will  return  to 
this  Convention  in  a  da^  or  two. 

Mb.  WINANS.    I  object  to  the  amendment. 

Thr  PRESIDENT.  The  amendment  is  not  in  order,  and  therefore 
not  before  the  Convention.  The  question  is  on  the  motion  that  the 
Convention  resolve  itself  into  Committee  of  the  Whole  for  the  purpose 
of  considering  the  report  of  the  Committee  on  City,  County,  and  Town- 
ship Organization. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 
Tbb  CHAIRMAN.    The  Secretary  will  read  section  one. 

OBOAMIZEO  COUKTtlS. 

Thk  SECRETARY  read: 

Sbction  1.  The  several  counties,  as  they  now  exist,  are  hereby  recog- 
nized as  legal  subdivisions  of  this  State. 

Thr  CHAIRMAN.  If  there  be  no  amendment  to  section  one,  the 
Secretary  will  read  section  two. 

BEUOTAI.  OF  OOUNTT  SBATS. 

Tb«  secretary  read : 

Bbo.  2.  County  seats  shall  not  be  removed  by  special  law,  but  such 
removals  shall  be  provided  for  by  general  law.  No  county  seat  shall  be 
removed  unless  two  thirds  of  the  qualified  electors  of  the  county,  voting 
on  the  proposition  at  a  general  election,  shall  vote  in  favor  of  sucn 
removal.  A  proposition  of  removal  shall  not  be  submitted  in  the  same 
county  more  than  once  in  four  years. 

Mr.  HERRINGTON.    I  send  up  an  amendment 

Tb«  secretary  read  : 

"Amend  section  two  by  striking  out  all  of  line  one,  and  down  to 
and  including  the  word  '  law,'  in  line  two." 

Ma.  HERRINGTON.  Mr.  Chairman :  The  object  of  omitting  that 
clause  i*  that  it  is  found  in  the  report  of  the  CommiUee  on  Legislative 
Department  as  anionUed.  This  same  provision  is  there  made,  f  believe 
it  18  subdivision  twenty-one  of  section  twenty-five  of  the  article  on 
legislative  department. 

Mr.  McCALLUM.  There  is  no  question  but  what  it  is  covered  by 
the  article  on  legislative  department.  Section  twenty-five  of  that 
article  provides  that  the  Legislature  shall  not  pass  special  laws  in  cer- 
tain cases,  and  among  them  is  changing  county  seats. 

Mr.  WYATT.  Mr.  Chairman  :  I  move  to  strike  out  section  two,  and 
I  do  it  for  the  reason  that  I  think  the  subject  is  amply  provided  for  in 
the  twenty-fifth  section  of  the  article  on  legislative  department,  and 
that  this  IS  only  duplicating  it.  I  object  to  it  on  the  further  ground 
that  it  is  harsh  in  saying  that  it  would  require  a  two-third  vote.  That 
is  equivalent  to  saying  that  a  county  seat  should  not  be  removed  at  all. 

Ma.  BIGGS.  Mr.  Chairman:  I  am  in  hopes  that  that  section  will 
not  be  stricken  out.  The  amendment  offered  by  the  gentleman  from 
Santa  Clara  I  think  is  just  and  right.  I  hope  this  section  will  not  be 
stricken  out  unless  gentlemen  want  to  make  county  seats  migratory, 
moving  them  about  on  wheels  every  two  years. 

Mr.  iSLACKMER.  Mr.  Chairman:  I  hope  the  section  will  not  be 
stricken  out.  It  is  evident  to  all  that  the  first  part  of  the  section  is  not 
necessary,  but  I  think  the  Constitution*ehould  say  that  the  county  seat 
should  not  be  removed  without  a  two-third  vote,  and  that  we  should 
prohibit  the  Legislature  from  passing  a  general  law  whereby  the  ques- 
tion should  be  submitted  oftener  than  once  in  four  years. 

Mr.  MOFFAT.  Mr.  Chairman :  I  hope  the  section  will  not  be 
stricken  out.  We  have  been  put  to  the  expense  and  trouble  of  two 
especial  elections,  just  to  gratify  a  few  men  in  the  southern  part  of  our 
county.  If  they  are  defeated  they  will  try  the  thing  over  again  when- 
ever they  have  a  chance.  We  are  against  moving  our  county  seat. 
They  beat  us  on  one  election,  and  we  got  a  rehearing  and  set  the  thing 
back  again.  Now,  then,  the  people  of  our  county  are  opposed  to  moving 
the  county  seat,  but  there  are  a  certain  set  of  people  in  the  southern  part 
of  the  county  who  are  in  favor  of  its  removal,  and  they  colonize  into  our 
county  from  fifty  to  two  or  three  hundred,  in  order  to  defeat  the  wishes 
of  the  people  of  our  county.  This  section  prohibits  that  change  without 
a  two-third  vote.  I  am  satisfied  that  it  is  right,  and  I  hope  that  the 
section  will  stand  as  it  is. 

Mr.  SMITH,  of  Fourth  District  Is  an  amendment  in  order  to  add 
to  the  section  ? 

Thr  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Monterey  to  strike  out  section  two. 

Mb.  BROWN.  Mr.  Chairman  :  I  am  in  hopes  that  section  will  not  be 
stricken  out  We  know  that  there  are  a  kind  of  emotional  sensations 
gotten  up  frequently  that  prevail  over  the  people  to  a  considerable  extent, 
and  consequently  that  county  seats  have  been  almost  on  wheels.  This 
would  protect  the  people  to  a  great  extent  against  such  excitements.  I 
think  that  such  excitements  should  be  guarded  against  by  law,  and  this 
constitutional  provision  being  established,  would  do  that  thing. 

Mr.  CASSERLY.  Mr.  Chairman :  I  hope  that  this  section  will  be 
adopted  just  as  it  stands.  It  seems  to  me,  sir,  that  it  will  protect  the 
State,  and  the  people  of  the  State,  from  these  frequent  demands  for 
change  of  county  seats.  I  suppose,  sir,  there  is  hardly  a  member  of  this 
Convention  ignorant  of  the  calamities  that  have  fallen  upon  the  people 
in  connection  with  these  elections.  Great  wrongs  have  been  perpetrated. 
It  has  seemed  to  me,  and  to  everybody  else  who  has  paid  attention  to  it, 
as  though  the  whole  desire  was  to  see  who  could  get  the  most  illegal 
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votes,  and  in  counties,  too,  where  the  vote  polled  was  tliree  or  four  times 
the  vote  east  in  any  election  before  or  since.  I  think  if  it  accomplishes 
no  other  purpose  than  to  take  the  county  seat  question  out  of  politics,  it 
will  be  a  valuable  provision. 

Mr.  smith,  of  Fourth  District  Mr.  Chairman  :  I  hope  the  section 
will  not  he  stricken  out.  The  Legislature  has  passed  a  law  something 
to  the  9jme  effect  as  this  provision  in  this  section  two.  There  are  coun- 
ties that  have  built  expensive  buildings— our  county  is  one  of  them — 
and  has  put  itself  heavily  in  debt — forty  or  fifiy  thousand  dollars— to 
build  expensive  Court  Houses  in  the  section  of  the  county  that  is 
undoubtMly  the  place  for  the  county  seat;  yet  other  portions  of  the 
county  are  still  struggling  for  the  county  seat.  Our  county  is  one  of  a 
great  many  in  the  same  situation.  Mow  it  seems  to  me  that  while  it  is 
well  to  have  this  law,  it  is  well  to  have  It  fixed  substantially  in  the  Con- 
stitution; and  while  it  is  being  fixed  in  the  Constitution,  let  it  be  such 
as  it  is  now  upon  the  statute  books.  For  that  reason  I  offered  to  put  in 
an  amendment  there  to  make.it  the  same  as  it  is  in  the  Code — substan- 
tially the  same — that  there  shall  be  no  vote  for  a  change  of  county  seat 
within  two  years  after  a  vote  had  been  taken.  This  section  woxild  allow 
a  vote  to  be  taken  immediately  after  the  adoption  of  the  Constitution. 
The  Act  puts  it  off  two  years  longer. 

Mr.  McCALLUM.  The  law  will  remain  after  the  Constitution  is 
adopted,  unless  it  conflicts  with  the  Constitution. 

Mr.  S.MITH,  of  Fourth  District.  I  do  not  see  why  we  should  not  fix 
it  in  the  Constitution  as  it  is  in  the  Code. 

Mr.  McCALLUM.  Mr.  Chairman:  I  suppose  it  is  hardly  necessary 
to  add  Anything,  as  there  seems  U>  be  a  general  expression  against  strik- 
ing out  this  section.  I  believe  that  this  proposition  was  one  of  the  few 
propositions  on  which  the  committee  were  unanimous,  in  favor  of  the 
section  as  it  stands.  The  first  part — the  action  on  the  legislative  arti- 
cle— has  affected  that  As  to  the  balance  of  the  section,  we  were  unani- 
mous. . 

Thr  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

The  motion  was  lost 

Thr  CKAIRMAX.  The  question  recurs  on  the  motion  of  the  gentle- 
man from  Santa  Clara,  Mr.  Herrington,  to  strike  out  the  first  line,  and 
part  of  the  second  line,  down  to  the  word  "  law." 

The  motion  prevailed. 

Me.  SMITH,  o^  Fourth  District.  I  now  move  to  amend  by  adding  to 
section  two,  "  nor  in  any  county  within  two  years  after  the  adoption  of 
this  Constitution." 

The  amendment  was  rejected. 

Mr.  van  dyke.  Mr.  Chairman :  I  hope  that  the  committee  will 
allow  us  to  return  to  section  one.  I  wish  to  move  to  strike  it  out.  As 
it  stands  now,  it  will  prevent  the  Legislature  from  consolidating  coun- 
ties, or  from  abolishing  small  counties.  It  is  a  dangerous  section.  I 
hope  the  committee  will  allow  us  to  return  to  it. 

THR  CHAIRMAN.  That  section  has  been  already  passed  by  the 
unanimous  consent  of ■ 

Mr.  HOWARD,  of  Los  Angeles.    I  object 

Thr  CHAIRMAN.    The  Secretary  will  read  section  three. 

MRW   COCHTIIS. 

The  SECRETARY  read: 

Src.  3.  No  new  county  shall  be  established  which  shall  reduce  any 
county  to  a  population  of  less  than  eight  thousand ;  nor  shall  a  new 
county  be  formed  containing  a  less  population  than  five  thousand ;  nor 
shall  any  line  thereof  pass  within  five  miles  of  the  county  seat  of  any 
county  proposed  to  be  divided  ;  nor  shall  a  county  be  divided,  or  have 
any  portion  taken  therefrom, .^nless  a  majority  of  all  the  qualified 
electors  of  the  county  or  counties  affected,  voting  at  a  general  election, 
shall  vote  therefor.  New  counties,  when  created,  or  portions  of  a 
county,  when  added  to  another  county,  shall  be  liable  for  tneir  just  pro- 
portion of  all  debts  and  liabilities,  then  existing,  of  the  county  or 
counties  out  of  which  they  are  respectively  formed  or  taken. 

Mr.  CAPLE3.  Mr.  Chairman :  I  send  up  an  amendment  to  that  sec- 
tion. 

Thr  SECRETARY  read : 

"Amend  as  follows:  '  First,  strike  out,  in  the  second  line,  the  word 
'eight'  and  insert  'ten;'  second,  strike  out,  in  line  three,  the  word  'five' 
ana  insert  'seven;'  third,  strike  out,  in  tine  four,  the  word  'five'  and 
insert'ten;'  fourth,  strike  out,  in  line  six,  the  words  'a  majority'and 
insert  '  three  fifths.' " 

RRUARES  or  MB.  CAPLRS. 

Mr.  CAPLES.  Mr.  Chairman:  I  presume  that  the  committee  aimed 
to  correct  a  great  evil;  they  aimed  to  put  the  brakes  on  the  very  bod 
practice  of  dividing  up  counties  for  the  purpose  of  making  some  gentle- 
man's farm  valuable,  or  affording  places  and  positions  for  hungry  poli- 
ticians. But,  I  must  say,  Mr.  Chairman,  that  they  put  the  brakes  on 
very  light  indeed;  too  light  to  do  any  good.  Now,  it  may  be  very 
desirable  in  onr  new  counties  here,  with  a  large  area  and  small  popula- 
tion, and  small  wealth;  it  may  be  very  desirable  for  some  gentleman  to 
convert  his  farm  into  a  county  seat,  and  enhance  its  value  from  five 
thousand  dollars  to  one  hundred  thousand  dollars,  in  town  lots;  it 
may  be  a  very  good  thing  for  that  gentleman,  and  it  may  be  a  very 
good  thing  for  other  gentlemen  to  be  afforded  the  position  of  Sheriff, 
Clerk,  Supervisors,  and  the  various  county  officers;  but,  Mr.  Chairman, 
it  Is  not  a  very  good  thing  for  the  poor  taxpayers,  when  counties  are 
made  up  out  of  a  sparse  population,  and  with  but  little  wealth.  It  is  no 
joke  for  them,  but  it  is  not  always  the  case  that  their  rights  are  taken 
into  consideration;  they  are  at  home,  at  work  upon  their  farms,  not 
troubling  themselves  obont  politics,  but  these  ringsters,  gentlemen  of 
leisure  wlio  are  looking  after  ofiice,  are  always  on  the  lookout,  and  they 
always  exercise  an  influence  wholly  disproportionate  to  their  numbers, 
and  it  is  no  unusual  thing  for  them  to  succeed.    Perhaps  there  is 


scarcely  a  gentleman  on  this  floor  but  who  has  seen  or  known  some- 
thing of  this  praclioe,  if  not  in  California,  at  least  in  some  other  States, 
because  it  is  a  practice  not  peculiar  to  California  by  any  means.  I  have 
known  it,  perhaps  other  gentlemen  here  have  known  it  in  other  cases, 
and  I  must  say  that  the  committee  have  touched  it  altogether  too  lightly. 
Now,  I  maintain,  to  separate  and  divide  a  county,  and  leave  it  with 
but  eight  thousand  population,  and  permit  a  county  to  be  organized  out 
of  another  county  with  but  five  thousand  population,  is  altogether  too 
liberal  to  that  class  of  gentlemen  of  whom  I  have  been  speaking.  I 
think,  to  say  that  the  county  from  which  the  territory  is  taken  should 
not  be  reduced  below  ten  thousand,  is  liberal  enough  to  that  class  of  gen- 
tlemen. I  think,  to  say  that  a  new  county  ought  not  to  be  organized 
unless  it  has  at  least  the  population  of  seven  thousand,  is  sufficiently 
liberal  to  those  gentlemen.  I  think,  in  cutting  up  an  old  county  to 
make  a  new  one,  that  when  they  say  the  line  shall  not  pass  nearer  than 
five  miles,  I  think  they  are  a  little  too  liberal  there,  and  I  think  I  am 
abundantly  liberal  when  I  say  ten  miles.  In  regard  to  the  last  count 
of  my  amendment,  providing  that  counties  shall  not  be  divided  without 
a  three-fifths  vote,  i  think  that,  too,  is  an  improvement  on  the  report  of 
the  committee.  The  committee  provides  that  it  may  be  done  by  a 
majority.  My  amendment  proposes  three  fiflhs,  and  I  think,  and  I  sub- 
mit to  gentlemen,  that  that  is  a  wise  provision.  Why,  if  but  a  bare 
majority  can  cut  up  a  county,  various  influences  might  be  brought  to 
bear.  Men  exercise  an  influence  that  is  hurtful  and  dangerous  to  the 
public  interests,  for  the  very  reason  that  certain  gentlemen  and  certain 
things  always  do  exercise  an  influence  when  they  bting  it  to  bear,  that 
is  disproportionate  to  their  numbers.  Others  who  are  not  active  politi- 
cians are  at  home  at  work  upon  their  farms,  and  scarcely  know  what  is 
going  on.  They  are  likely  to  be  imposed  upon  by  designing  men. 
Therefore,  I  maintain  that  counties  should  not  be  divided  or  cut  op 
unless  three  fifths  of  the  voters  of  the  county  concur  in  demanding  it. 

Mr.  W YATT.  Mr.  Chairman :  If  I  wanted  doubly  to  prevent  a  new 
county  from  being  organized,  I  would  support  the  amendment;  but  as 
the  original  is  entirely  sufficient  to  prevent  a  new  county  ever  being 
organized,  1  deem  it  unnecessary  to  put  a  double-header  on  that  subject, 
and  I  shall,  therefore,  vote  against  the  amendment 

RRUARES  or  MR.  LASKM. 

Mr.  LARKIN.  Mr.  Chairman :  I  think  the  report  of  the  committee 
is  sufficient  to  prevent  any  evils  that  might  arise.  The  provision  requir- 
ing a  majority  of  the  votes  of  the  county  affected  will  certainly  preclude 
the  formation  of  counties  where  it  is  not  desirable.  That  there  should 
be  a  sufficient  population  to  entitle  them  to  a  representative  in  one 
branch  of  the  legislature  I  believe  essential,  and  that  the  formation  of 
counties  simply  on  account  of  some  mining  excitement,  or  for  this  or  for 
that  temporary  cause,  I  believe  has  been  a  great  detriment  to  the  State. 
I  believe  the  guards  provided  for  in  this  section  three  will  protect  the 
formation  of  new  counties.  I  think  under  the  cireumstanoes  that  there 
is  no  danger  but  what  the  Legislature  will  fully  protect  the  interests  of 
the  people,  and  that  the  section  as  reported  should  be  adopted  by  this 
Convention  in  preference  to  the  amendment  offered  by  the  gentleman 
from  Sacramento.  In  three  filths  of  the  counties  affected,  that  vote 
would  be  almost  to  cut  off  the  formation  of  any  new  county.  It  might 
be  but  one  quarter  of  the  countv  affected.  That  quarter  of  the  county 
would,  (lerhaps,  vote  in  favor  of'  the  formation  of  a  nfw  county,  while 
three  fourths  would  vote  to  keep  that  portion  of  the  territoiy.  I  refer 
the  gentleman  to  the  case  of  Nevada  County.  Residents  of  'Truckee  for 
a  number  of  years  have  desired  to  form  a  new  county,  including  a  por- 
tion of  Nevada,  El  Dorado,  and  Sierra.  They  claim  that  they  nave  to 
[lass  around  Placer  to  get  to  their  county  seat.  If  there  was  an  exception 
in  the  State  to  the  general  rule,  perhaps  it  would  apply  there  better  than 
in  any  part  of  the  Slate;  but  the  principle  that  we  should  prohibit  small 
counties  being  organized,  such  as  Alpine  and  Modoc,  I  believe  to  be  cor- 
rect. But  with  that  restriction  none  of  these  counties  could  have  been 
formed.  I  am  op^iosed  to  the  practice  of  forming  these  new  counties 
where  it  is  not  necessary. 

Mr.  CAPLES.  I  ask  that  the  question  be  divided  and  each  count  be 
voted  upon  separately. 

The  chairman.  The  question  will  be  on  the  first  branch  to  strike 
out  "eight"  and  insert  "  ten." 

The  amendment  was  rejected. 

Thr  chairman.  The  question  ison  the  second  to  strike  out  "five" 
and  insert  "seven." 

The  amendment  was  rejected. 

The  chairman.  The  question  is  on  the  third  proposition  to  strike 
out  in  line  four  "five"  and  insert  "ten." 

The  amendment  was  rejected. 

Thr  chairman.  The  question  ison  the  fourth  proposition  to  strike 
out  in  the  sixth  line  the  words  "a  majority"  and  insert  "three  fifths." 

The  amendment  was  rejected. 

Mr.  WELLER.    I  send  up  an  amendment 

The  secretary  read:  . 

"Strike  out,  in  section  three,  commencing  at  the  word  'nor,'  in  the 
fifth  line,  ending  at  the  word  'therefor,'  in  the  seventh  line." 

Mb.  DAVIS.    I  second  the  motion. 

BEHABKS   op   MB.   WELLER. 

Mb.  WELLER.  Mr.  Chairman:  The  portion  stricken  out  by  that 
amendment  reads :  "  Nor  shall  a  county  be  divided,  nor  have  any  portion 
taken  therefrom,  unless  a  majority  of  all  the  qualified  electora  of  the 
county  or  counties  affected,  voting  at  a  general  election,  shall  vote  there- 
for." I  offer  that  amendment  for  this  reason:  where  a  portion  of  the 
county  is  unfortunatelysituated,and  wish  to  be  joined  toanothercounty, 
they  would  be  obliged  to  get  a  majority  of  all  the  votes  of  the  whole 
county.  I  think  the  statute  has  been  heretofore  that  where  the  parties 
that  wish  to  be  set  off  should  all  sign  a  petition,  that  they  could  be  set 
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off  into  another  county  by  an  enactment  of  the  Legislature;  but  accord- 
ing to  that  clause  it  would  be  impossible  for  one  portion  of  the  county  to 
be  set  off  from  another.     I  move  to  strike  out  that  whole  clause. 

Mk.  freeman.  Mr.  Chairman:  It  seems  to  me  that  the  part 
moved  to  be  stricken  out  is  the  best  part  of  the  section.  I  think  that 
no  portion  of  a  county  ought  to  be  taken  from  a  county  without  ita  con- 
sent, nor  added  to  another  county  without  the  consent  of  the  people  of 
that  county.  That  is  all  that  portion  of  the  section  provides  for.  Cer- 
tainly that  ought  to  be  done. 

KKMIRES   nr   MH.    KVIT. 

Mr.  EVET.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Santa  Clara,  Mr.  Weller.  Under  the 
report  of  the  committee,  as  it  is  reported,  I  think  that  we  should  never 
have  another  new  county  in  this  State.  I  am  no  advocate  of  new 
counties,  unless  the  population  is  sufficient  and  the  taxable  property  is 
sufficient  to  support  the  new  county.  But  it  seems  to  me  under  this 
^  report  of  the  committee  that  it  would  make  no  difference  how  much 
population  or  taxable  property  was  contained  within  the  new  boundary 
proposed  to  be  erected  into  a  new  county,  the  old  county  could  forever 
prevent  the  organization  of  a  new  county,  provided  they  had  a  majority 
of  the  voters.  I  think  it  would  be  very  unjust  and  very  unfair  to  put 
into  the  Constitution  a  provision  of  that  kind,  and  I  hopo  that  the 
amendment  offered  by  the  gentleman  from  Santa  Clara  will  prevail. 

BIHARKS  OF  HE.  WHITS. 

Mr.  WHITE.  Mr.  Chairman:  I  hope,  too,  that  the  amendment  will 
prevail,  and  that  that  clause  will  be  stricken  out,  for  I  know  myself  of 
mstances  where  it  would  work  very  badly.  If  the  people  of  a  certain 
section  were  unanimous  in  favor  of  joining  another  county,  they  could 
not  do  it  under  this  amendment,  because,  of  course,  the  people  of  the 
county  would,  for  the  sake  of  having  their  property  on  the  tax  roll,  hold 
them  anyway.  There  are  certain  little  adjustments  all  over  the  State 
that  require  to  be  made,  because  these  counties  are  new  counties,  and 
are  sometimes  very  unjustly  divided.  I  hope  that  the  amendment  will 
prevail,  and  that  that  part  of  the  section  will  go  out. 

RRUARKS  or  MR.  TINNIN. 

Me.  TINNIN.  Mr.  Chairman ;  I  agree  with  the  gentleman  from  Sac- 
ramento, Mr.  Freeman,  when  he  says  that  this  is  the  veiy  best  part  of 
the  section.  If  we  had  had  this  in  the  Constitution  before  we  would 
'  have  had  no  Alpine  County  struggling  for  an  existence.  It  is  a  fact, 
known  to  every  one,  that  it  is  not  a  case  of  public  necessity.  It  has  been 
a  great  advantage  to  certain  men,  for  the  purpose  of  getting  county 
offices. 

Mr.  WHITE.  This  has  nothing  to  do  with  new  counties.  If  you  look 
at  that  you  will  see  that  it  does  not  refer  to  new  counties. 

Mr.  TINNIN.  It  seems  to  me  that  unless  this  clause  is  kept  in  this 
section  that  it  would  be  impossible  to  set  off  a  new  county.  I  hope  that 
the  report  of  the  committee  will  be  sustained.  I  believe  in  a  strong 
restriction  upon  the  power  to  organize  new  counties,  or  set  off  a  portion 
of  one  county  to  another.  * 

EKUIBES  OF   HE.  DAVIS. 

Mr.  DAVIS.  Mr.  Chairman:  I  believe,  with  the  section  as  it  now 
stands,  it  would  be  almost  impossible  ever  to  get  a  new  county.  If  the 
eastern  end  of  Nevada  County  desire  a  new  county  to  be  made  out  of 
Placer  and  Nevada,  they  never  could  have  a  new  county  under  this 
section ;  and,  although  we  do  not  desire  a  new  county  at  the  present 
time,  there  may  be  some  time  in  the  future  when  we  would  desife  it. 
We  have  to  travel  nearly  one  hundred  miles  on  two  railroads  to  reach, 
our  county  seat,  and  should  we  obtain  a  population  of  five  thousand  and 
desire  a  new  county,  I  do  not  see,  under  the  present  section,  how  we 
could  ever  obtain  it.  We  have  a  county  capable  of  sustaining  a  large 
population,  and  in  case  we  should,  in  the  future,  desire  a  new  county,  I 
should  like  to  have  it  so  that  we  can  obtain  it. 

RKHAEKS  OF  ME.  MILLS. 

Me.  mills.  Mr.  Chairman:  I  think  this  portion  of  the  section 
ought  not  to  be  stricken  out,  for  the  reason  that  I  am  not  aware  of  any 
way  that  a  county  could  be  divided,  or  a  portion  taken  off,  unless  it  was 
by  the  consent  of  both.  Suppose,  for  instance,  that  the  people  of  San 
Joaquin  should  vote  to  take  a  portion  of  Sacramento  County,  and  Sac- 
ramento County  should  not  consent  to  it.  How  would  you  get  it?  Upon 
what  principle  can  they  ask  this  unless  both  parties  consent  to  it?  It  is 
like  trading  horses.  I  say  to  a  man  I  wish  to  trade  horses  with  you,and 
I  take  his  iiorse.  Could  I  enforce  it  without  his  consent?  I  think  the 
clause  ought  to  remain  in  the  section. 

BIMlEKg  OF  MB.  WTATT. 

Me.  WYATT.  I  am  at  a  loss  to  know  what  a  proper  construction  of 
the  matter  proposed  to  be  stricken  out  here  is.  It  reads,  "nor  shall  a 
county  be  divided,  or  have  any  portion  taken  therefrom,  unless  a  major- 
ity of  all  the  qualified  electors  of  the  county  or  counties  affected,  voting 
at  a  general  election,  shall  vote  therefor."  Now  the  question  is  where 
there  is  two  or  three  counties  to  be  effected  by  the  proposed  change,  does 
it  take  a  majority  of  each  county  to  make  this  effective,  or  does  it  require 
that  the  votes  of  the  three  counties  shall  be  aggregated?  For  instance, 
a  very  large  county  in  population,  like  Sacramento,  proposes  to  take  off 
a  slip  of  Yolo  County,  then  if  it  requires  a  vote  of  each  county,  Yolo  can 
stand  Sacramento  County  off  if  she  is  opposed  to  the  uniting  of  the  terri- 
tory, but  if  it  is  aggregation  of  the  votes,  Sacramento  County  can  walk 
over  and  take  as  much  of  Yolo  County  as  she  desires.  I  hope  that  the 
clause  will  be  stricken  out. 

REMARKS   OF   MR.   CAPLB8. 

Mb.  CAPLES.  I  had  thought,  Mr.  Chairman,  that  the  report  of  this 
committee  was  extremely  liberal — too  liberal,-  entirely  too  much  so— 


but  it  seems  as  though  I  was  laboring  under  a  most  profound  error,  for 
it  would  appear  that  gentlemen  desire  to  break  down  all  restrictions — 
absolutely  all  restrictions.  Now,  Mr.  Chairman,  let  us  see  what  would 
be  the  effect  of  striking  out  this  portion  of  the  section.  I  read  the  por- 
tion proposed  to  be  stricken  out:  "Nor  shall  a  countjr  be  divided,  or 
have  any  portion  taken  therefrom,  unless  a  majority  of  all  the  qualified 
electors  of  the  county  or  counties  affected,  voting  at  a  general  election, 
shall  vote  therefor."  Now  I  would  like  to  know  how  uiis  is  to  be  done 
unless  it  is  by  a  vote  of  the  county.  But  it  is  proposed  to  strike  that 
out.  Well,  what  then  ?  This  Committee  of  the  Whole  have  already 
provided  in  the  action  had  upon  the  report  of  the  Committee  on  Legis- 
lative Department,  that  the  Legislature  shall  have  no  power  to  change 
county  seats  by  special  enactment.  It  must  be  done  by  general  laws. 
Now  will  these  gentlemen  who  favor  striking  out  this  vital  portion  of 
this  section  be  in  favor  of  a  ^neral  law  that  would  provide  that  any 
section  of  a  county  might,  of  its  own  motion  or  volition,  strike  itself  out 
from  the  parent  county  and  attach  itself  on  to  another  county?  Is 
this  the  idea?  Is  this  the  desire  of  these  gentlemen?  Because  if  it  is 
not  to  be  done  by  vote  of  the  county  or  counties  interested,  why  I  take 
it  that  the  people  themselves  desiring  to  detach  themselves  should  be 
permitted  to  do  so  under  a  general  law,  because  we  have  inhibited  special 
laws  for  that  purpose. 

For  instance,  here  is  Yolo  County  Iving  next  to  Sacramento.  The 
people  of  that  portion  lying  between  t^e  Tule  House  and  the  river  are 
very  much  nearer  to  Skcramento,  and  their  business  is  in  Sacramento  as 
much,  if  not  more,  than  at  their  own  county  seat.  Would  these  gentle- 
men, by  general  law,  provide  that  that  strip  of  territory,  say  two  miles 
in  width,  might,  by  the  act  of  the  citizens  occupying  that  strip  of  terri- 
tory, be  detached  from  Yolo  County  and  attached  to  Sacramento  County  ? 
It  seems  to  me  that  this  is  the  most  preposterous  proposition  that  I  have 
heard.  What  would  be  the  general  result  of  opening  up  this  question 
of  the  disintegration  of  counties?  I  will  venture  to  say  that  it  would 
be  a  pandora  box  of  confusion  worse  confounded  from  one  end  of  the 
State  to  the  other,  because  you  will  scarcely  find  anywhere  an  excep- 
tion to  the  rule  that  in  every  county  of  the  State  there  would  be  some 
corner  or  slice  on  one  side  or  one  end  that  would  prefer  to  attach  itself 
to  some  other  county.  It  may  be  nearer  to  that  county  seat.  Various 
things  may  be  brought  to  bear,  and  the  result  would  be  disintegration 
and  confusion.  Certainly  no  gentleman  on  this  fioor  desires  to  inaugu- 
rate such  a  lawless,  revolutionary  proposition  as  this.  Now,  if  gentlemen 
had  proposed  to  insert,  where  they  propose  to  strike  out,  some  provision 
that  would  be  specific,  would  offer  some  guards  against  confusion,  why 
it  would  be  more  reasonable;  but  they  propose  nothing  to  say  what  the 
Legislature  may  provide,  but  they  are  aware  that  the  Legislature  must 
provide  by  general  law.  It  cannot  provide  by  special  law,  for  I  take  it 
for  granted  that  this  Convention  is  against  special  legislation,  and  has 
put  the  seal  of  condemnation  upon  it.  Therefore,  they  must  provide, 
by  general  law,  and  every  section,  comer,  or  slice  of  a  county  may,  of 
its  own  volition,  take  itself  out  of  a  county  and  put  itself  into  another 
county.  They  have  not  said  so  in  terms,  but  it  follows  as  a  natural 
sequence.  If  I  may  be  excused  from  saying  so,  I  consider  this  a  foolish 
proposition,  a  proposition  in  the  interest  of  cliques  and  private  interests, 
and  one  that  would  result  in  confusion  worse  confounded. 

Mr.  STEDMAN.    Mr.  Chairman  :  I  have  an  amendment  to  offer. 

Tbb  SECRETARY  read: 

"  Strike  out  the  word  '  the '  in  the  sixth  line,  before  the  word '  county,' 
and  insert  the  word  'each,'  so  that  it  shall  read  'a  majority  of  all  the 
qualified  electors  of  each  county  or  counties  affected.' " 

EBMAEKS   OF   ME.   8TKDMAK. 

Mb.  STEDMAN.  Mr.  Chairman :  As  I  understand  the  clause,  as  it 
reads  now  in  the  report  of  the  committee,  the  objection  of  the  gentleman 
from  Monterey  is  well  put.  As  I  understand  it,  sir,  it  requires,  in  set- 
tling this  matter,  the  combined  votes  of  the  counties,  and,  as  the  gentle- 
man says,  if  there  was  a  majority  in  the  County  of  Yolo  against  adding 
any  portion  of  that  county  to  the  County  of  Sacramento,  and  if  a  majority 
of  Sacramento  County  voted  to  take  it,  although  the  people  of  Yolo 
objected  to  losing  a  portion  of  their  county,  it  would  oe  taken  from 
them,  from  the  fact  that  the  voters  of  the  counties  voted  therefor. 

Mr.  TINNIN.  Will  the  gentleman  allow  me  to  suggest  that  he  strike 
out  also  the  words  "or  counties?" 

Mr.  STEDMAN.  I  accept  that  amendment.  If  my  amendment  is 
adopted,  if  the  County  of  Yolo  should  object  to  having  this  portion  taken 
from  them,  and  the  County  of  Sacramento  should  vote  therefor,  that 

rirtion  would  not  be  taken.  It  would  require  a  majority  in  each  county, 
believe  that  this  would  be  right,  to  settle  the  dispute. 
Me.  WELLIN.  Mr.  Chairman:  I  hope  that  the  amendment  offered 
by  Mr.  Stedman  will  be  adopted.  Under  the  report  of  the  committee 
Sacramento  could  go  over  and  steal  a  large  slice  of  Yolo  County.  Down 
there  in  Alameda,  the  people  of  San  Francisco  could  step  over  and  steal 
the  Town  of  Oakland.  I  think  we  ought  to  fix  it  so  that  the  people  who 
are  losing  their  territory  should  have  a  voice  in  it,  and  not  be  overruled 
by  the  larger  vote  in  the  other  county. 

EBMAEKS    OF    ME.   JOKBS. 

Me.  JONES.  Mr.  Chairman :  I  hope,  sir,  that  the  amendment  offered 
will  not  be  adopted,  and  that  this  section  may  be  amended  by  striking  out 
all  of  it  down  to  the  words  "new  counties,"  in  the  seventh  line.  In 
addition  to  that,  I  think,  also,  that  the  words,  "  or  portions  of  a  county 
when  added  to  another  county,"  in  the  eighth  line,  should  be  stricken 
out,  for  the  reason  that  they  have  no  meaning  that  I  can  perceive  which 
could  be  brought  into  any  practical  effect.  So  far  as  these  words  are 
concerned  in  the  eighth  line,  "  or  portions  of  a  county  when  added  to 
another  county,"  the  effect  would  be  this:  that  if  a  new  county  was 
formed,  and  in  running  its  lines,  or  in  the-description,  you  should  have 
three  fourths  of  one  township  and  half  of  another  township  from  an 
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adjacent  county,  that  in  every  sort  of  way  tlieae  fractional  portions  of 
toxvnahips  are  to  contribute  their  just  proportion  of  the  county  debt,  it 
would  be  found  impracticable  to  arrive  at  any  just  proportion.  At  anpr 
rate,  the  words,  "  new  counties,  when  created,  shall  be  liable  for  their 
just  proportion  of  all  debts  and  Uabililies,- then  existing,  of  the  county 
or  counties  out  of  which  they  are  respectively  formed  or  taken,"  will 
cover  all  that  is  neceaaary.  The  reason  why  I  hope  that  the  amendment 
will  be  voted  down,  and  I  may  have  an  opportunity  to  ofier  an  amend- 
ment to  strike  out  all  after  the  words  "  section  three"  down  to  the  word 
"new,"  in  the  seventh  line,  is,  that  the  various  amendments  proposed 
and  the  original  section  as  offered  by  the  committee  are  going  to  prevent 
the  formation  of  any  more  counties.  It  may  be  that  no  more  are  needed 
at  present,  but  I  do  not  think  that  this  Convention  can  discount  all 
future  time  with  safety  and  with  intelligence.  That  more  counties  can 
b«  formed  is  very  manifest.  The  amendment  of  the  gentleman  from 
San  Francisco,  Mr.  Stedman,  that  whenever  a  county  is  formed,  that 
each  county  that  is  to  be  subdivided  in  the  formation  of  the  new  county 
have  got  to  approve  of  it  by  a  majority  vote,  renders  it  absolutely  cer- 
tain that  you  will  never  have  another  county  in  the  State,  whatever 
changes  the  circumstances  of  the  State  may  require,  or  whatever  the 
population  may  be.  Again,  here  it  is  proposed  that  there  must  be  at 
least  five  thousand  inhabitants.  Now,  sir,  we  have  counties  in  this 
Slate  where  a  man  has  to  travel  from  sixty  to  one  hundred  miles  to  reach 
the  county  seat.  Now,  in  a  vicinity  of  that  kind,  if  there  is  a  popu- 
lation of  three  or  four  thousand,  or  four  thousand  nine  hundred,  and 
they  are  willing  to  pay  the  expenses  of  a  county  government,  why  in 
the  name  of  conscience  should  they  not  have  one  ?  The  State  is  made  up 
now  of  counties,  a  large  number  of  which  do  not  contain  five  thousand 
inhabitants,  and  they  contribute  their  full  share  to  the  strengtii,  the 
prosperity,  and  the  wealth  of  the  State.  Gentlemen  say  we  must  con- 
sider the  poor  taxpayer.  I  will  call  the  attention  of  gentlemen  on  this 
floor  to  the  fact  that  it  costs  many  citizens  of  this  State  more  money 
now  to  travel  to  the  county  seat  than  it  cosU  to  pay  the  taxes  on  their 
property  annually.  Again,  we  are  assuming,  if  we  adopt  a  section  like 
that,  that  this  State  is  now  crystallized. 

Mr.  FILCHER.  If  the  travel  was  only  half  the  distance,  would  not 
the  expense  be  about  the  same? 

Mb.  JONES.  Kot  at  all.  Thirty  additional  miles  make  it  necessary 
to  stay  another  day.  When  men  are  within  twenty  or  thirty  miles  of 
their  county  seat,  which  ought  to  be  nearly  central,  they  can  go  and 
return  the  same  day;  but  when  you  come  to  go  farther  than  that,  then 
it  is  two  or  three  days  trip.  It  is  a  grievous  burden  upon  every  Grand 
Juror,  every  trial  juror,  every  witness,  and  every  man  who  has  any 
business  of  any  sort  whatever  to  transact  at  the  county  Court,  that  he 
should  be  obliged  to  travel  fifty,  sixty,  seventy,  or  one  hundred  miles 
for  that  purpose.  It  ought  to  be  within  the  power  of  the  Legislature  to 
so  modify  the  general  law  as  to  meet  the  wants  of  such  citizens.  We 
are  assuming,  if  we  adopt  this  section,  that  this  State  has  crystallized, 
and  has  taken  upon  itself  a  permanent  form ;  that  the  counties  are  now 
all  that  they  ought  to  be  for  all  time  to  come.  We  have  no  right  to 
make  such  an  assumption.  The  centers  of  population  are  continually 
changing,  and  are  subject  to  great  and  rapid  changes.  Besides,  there  is 
not  a  State  in  the  Union,  and  there  never  will  be,  where  t^e  crystallized 
and  permanent  form  of  government  embraces  counties  of  such  enormous 
magnitude  as  California.  Look  at  the  great  counties  of  San  Bernardino, 
Stanislaus,  and  Merced,  reaching  from  the  mountains  on  the  east  to  the 
crest  of  the  coast  range  on  the  west.  If  this  State  is  going  to  be  what 
we  expect,  a  great  and  thriving  population  will  exist  on  the  two  sides  of 
the  Snn  Joaquin  River.  At  the  present  time  there  is  no  population  to 
justify  two  counties,  but  every  consideration  of  expediency,  every  con- 
sideration of  right,  will  dictate  that  there  should  be  the  power  to  pass  a 
general  law  which  will  permit  them  to  form  two  counties.  For  one  half 
of  the  year  it  is  almost  impossible  to  reach  the  seat  of  justice  in  order  to 
transact  any  business,  judicial  or  otherwise,  that  a  man  may  have  to 
transact  at  the  county  seat.  The  country  is  flooded.  A  great  river  moves 
down  and  perhaps  overlaps  its  banks  for  three  or  four  miles.  In  the 
future  we  ought  to  have  some  means  of  adapting  the  condition  of  the 
counties  to  the  interests  of  the  people.  The  Legislature  is  not  abusing 
any  right — is  not  abusing  its  authority  in  the  way  of  making  new  coun- 
ties. Why  not  let  the  Legislature  have  the  power  to  pass  a  general  law, 
and  to  modify  that  general  law  from  time  to  time,  bo  as  to  permit  uf  the 
ortntnization  of  new  counties  when  the  interests  of  the  people  demand  it? 

TuK  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment oflTered  by  the  gentleman  from  San  Francisco,  Mr.  Stedman. 

On  a  division,  the  vote  stood  42  ayes  to  4  noes.  „ 

Thk  CHAIRMAN.  We  will  take  another  vote.  There  is  no  quonmi 
Toting. 

The  question  was  again  put,  and,  on  a  division,  the  vote  stood  61  ayes 
to  7  noes. 

Tbk  CHAIRMAN.  No  quorum  voting.  There  is  manifestly  a  quo- 
rum in  the  committee.  Gentlemen  are  requested  to  vote  one  way  or 
the  other. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  74  ayes  to 
15  noes. 

Thk  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment  ofiered  by  the  gentleman  from  Santa  Clara,  Mr.  Weller. 

The  amendment  was  rejected. 

Mr.  JONES.    Mr.  Chairman:  I  send  up  an  amendment  to  section  three. 

Thb  SECRETARY  read: 

"Strike  out  after  the  words  'section  three,'  down  to  the  word  'new,' 
in  the  seventh  line;  also,  strike  out  from  line  eight,  the  words  '  or  por- 
tions of  a  county  when  adiled  to  another  county.'  " 

Ma.  HERRINGTON.  I  rise  to  a  point  of  order.  That  strikes  out  a 
portion  of  the  last  amendment  that  has  been  inserted. 

TuR  CHAIRMAN.  It  is  perfectly  in  order  to  do  so,  provided  you 
strike  out  other  language  in  connection  with  it. 


Ms.  JONES.  Mr.  Chairman  :  I  have  stated  my  reasons  for  ofTering 
this  amendment,  and  I  do  not  propose  to  detain  the  committee  at  all 
now.  As  to  the  words  in  line  eight,  "  or  portions  of  a  county  when 
added  to  another  county,"  I  do  not  deem  it  a  matter  of  moment,  but  I 
do  not  understand  any  useful  efi°ect  of  it.  I  do  not  deem  it  a  matter  of 
great  moment  whether  they  are  stricken  out  or  not,  but  it  seems  to  me 
that  it  will  be  embarrassing  if  they  are  left  in. 

Mr.  TINNIN.  Mr.  Chairman:  This  amendment  would  virtually 
destroy  section  three,  and  I  think  we  should  retain  some  vitality  in  that 
section.  The  Convention  has  decided  that  there  is  virtue  in  that  sec- 
tion, and  I  hope  that  the  Convention  will  adhere  to  its  decision,  and 
vote  down  the  amendment. 

Thr  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Mariposa,  Mr.  Jones. 

Mr.  HERRINGTON.  Mr.  Chairman  :  I  desire  to  amend  the  section 
in  lines  seven  and  eight,  by  transposing  the  terms,  striking  out  the  words 
"  new  counties,  when  created  or,"  and  transposing  them  to  after  the  word 
"counties,"  so  as  to  make  it  read:  "portions  of  a  county  when  added  • 
to  another  county,  or  new  counties,  when  created,  shall  be  liable,"  etc. 
That  will  express  what  was  undoubtedly  intended  by  the  committee, 
but  as  it  now  stands  it  makes  it  read  awkwardly,  as  though  new  coun- 
ties would  be  added  to  other  counties.    I  will  reduce  it  to  writing. 

Thr  secretary  read : 

"  Strike  out,  in  lines  seven  and  eight,  the  words  'new  counties,  when 
created,  or,'  and  insert  the  words  'or  new  counties,  when  created,'  after 
the  second  'county,'  in  line  eight." 

Mr.  smith,  of  Fourth  District.  I  would  like  to  ask  the  gentleman 
a  question.  How  can  a  portion  of  a  county  pay?  Why  should  not  the 
new  county  pay  that  portion?  How  can  a  portion  of  a  county  pay  sep- 
arately ? 

Mr.  van  dyke.  I  would  like  to  inquire,  how  can  a  portion  of  a 
county  pay  any  portion  ? 

Mr.  HERRINGTON.  The  sentence  will  commence  and  read  as  fol- 
lows: "  Portions  of  the  county,  when  added  to  another  county,  or  new 
counties,  when^  created,  shall  be  liablo  for  their  just  proportion  of  all 
debts  and  liabilities  then  existing  of  the  county  or  counties  out  of 
which  they  are  respectively  formed  or  taken." 

Mr.  van  DYKE.  My  question  is,  how  a  portion  of  a  county  can 
pay? 

Ma.  HERRINGTON.  I  suppose  that  the  assessment  roll  will  show 
it.    The  like  has  been  done  by  llie  Legislature  in  this  State. 

Mr.  SHAFTER.  Mr.  Chairman :  It  has  been  done,  as  the  gentleman 
from  Santa  Clara  says,  over  and  over  again,  not  only  in  this  State,  but 
in  other  States.  There  is  no  trouble  about  it  The  assessment  roll  at  the 
time  will  show  how  much  belongs  to  that  portion,  and  the  Legislature 
can  direct  the  assessment  and  collection  of  taxes  in  proportion  to  the 
amount  of  property  in  that  portion  of  the  county  to  be  applied  to  the 
debt  of  the  county. 

Mr.  JONES.    Suppose  the  county  line  runs  through  a  man's  property? 

Mr.  SHAFTER.  It  is  done  every  day  noW)  in  formation  of  road  dis- 
tricts and  school  districts.  Lines  run  through<my  lands  in  three  or  four 
diflerent  places. 

Thr  CH AI  RMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment oflered  by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

The  amendment  was  adopted. 

Mr.  McCALLUM.    Mr.  Chairman:  I  send  up  an  amendment. 

Thr  SECRETARY  read: 

"  Strike  out  the  words  between  the  words  'thousand'  and  the  word 
'nor,'  in  line  five." 

BIUAEKS  OF  HB.  UCCALLDU. 

Mb.  McCALLUM.  Mr.  Chairman  :  The  words  proposed  to  be  stricken 
out  are  these :  "  nor  shall  any  line  thereof  pass  within  five  miles  of  the 
county  seat  of  any  county  proposed  to  be  divided."  It  is  with  reference 
to  the  single  point  provided  for  in  this  section,  that  there  shall  be  no 
county  seats  within  five  miles  of  the  lines  of  a  new  county.  Now,  that 
would  work  very  inconveniently  in  some  cases.  We  do  not  know  what 
might  occur  pending  the  existence  of  this  Constitution,  if  it  should  be 
adopted.  It  might  be,  as  in  the  County  of  Alameda,  it  would  be  impos- 
sible to  have  a  county  scat  five  miles  from  the  line  of  a  new  county. 
On  this  question  the  committee  were  divided.  I  believe  the  majority 
were  in  favor  of  the  language  as  there  used,  but  it  may,  in  some  cases, 
work  great  inconvenience;  and  I  entertain  the  conviction  that  it  is  a 
provision  that  ou^ht  not  to  be  placed  in  the  Constitution.  Perhaps,  as  a 
general  rule,  it  might  be  a  good  one,  but  every  good  idea  ought  not  to  be 
put  into  the  Constitution.  The  question  is  not  whether  the  idea  is  good, 
but  whether  it  is  good  to  place  in  the  Constitution  of  the  State.  I  hope 
that  these  words  will  be  stricken  out.  It  might  work  great  inconven- 
ience in  some  cases. 

BEHARK8  OF  UB.   HALE. 

Mb.  hale.  It  is  true,  asstated  by  the  gentleman  from  Alameda,  that 
this  proposition  did  not  receive  the  unanimous  support  of  the  committee, 
but  it  did  receive  the  sanction  of  quite  a  large  majority.  I  wish  to  state 
on  behalf  of  the  majority  of  the  committee 

Mr.  McCALLUM.  My  recollection  of  the  thing  is  that  it  was  struck 
out  in  committee.  Afterwards  it  was  claimed  that  it  had  not  been  stricken 
out.  I,  in  common  with  some  others,  was  of  the  opinion  that  it  had 
been  stricken  out.  I  know  I  made  the  motion  to  strike  it  out,  and  I 
understood  the  motion  prevailed. 

Mb.  hale.  In  response  to  the  suggestion  of  the  gentleman,  I  will 
say  that  probably  it  is  a  misapprehension.  I  believe  that  the  truth  of 
the  matter  was  that  a  motion  was  made  to  strike  it  out,  and  I  do  not 
remember  what  action  was  taken  on  it  by  the  committee..  At  a  subse- 
quent meeting,  when  I  think  a  larger  number  were  present,  the  matter 
was  considered,  and  it  was  then  retained.  However,  it  makes  no  difier- 
ence.    The  question  is  whether  it  ought  to  be  retained  or  not.    Now,  in 
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behalf  of  the  report  of  the  eommittce  upon  that  point,  Mr.  Chairman,  I 
wish  to  say  that  this  elanse  is  derived  from  the  Constitutions  of  several 
of  the  Western  States,  where,  as  in  this  State  in  some  instances,  there 
seems  to  be  a  constant  furore  to  change  county  seats,  and  to  divide  coun- 
ties. The  judgment  of  the  committee  was,  like  that  founded  upon  the 
Constitutional  Conventions  of  those  Western  States,  that  this  policy  had 
been  an  excellent  policy;  that  these  movements  for  divisions  of  counties 
and  change  of  county  seats  were  largely  fonn<led  upon  private  interests, 
and  frequently  without  much  regard  to  public  weal ;  that  it  was  wise, 
therefore,  to  place  suitable  restraints  upon  the  exercise  of  this  power  of 
the  Government.  The  provisions  are  inserted  from  the  Constitutions  of 
other  States  and  also  the  laws  of  other  States,  placing  a  restriction  urion 
the  power  to  so  divide  a  county  that  the  new  county  line  should  be  within 
less  than  live  miles  of  the  old  county  seat 

Now,  it  is  the  presumption  that  if  it  were,  that  it  would  necessitate 
the  change  of  the  old  county  seat,  as  well  as  the  making  of  a  new  county 
seat.  I  think  it  is  a  wise  and  just  restraint.  I  hope  the  amendment 
will  not  prevail.  It  has  been  suggested  that  there  would  be  difficulty  in 
such  a  county  as  Alameda.  Kow,  there  should  not  bo  anv  difficulty 
about  that.  That  would  involve  probably  the  case  of  a  cfty.  If  the 
gentlemen  wish  to  pr6vide  for  that  it  can  be  done  in  an  independent 
section,  or  the  introduction  of  new  matter  providing  a  different  rule 
applicable  to  the  formation  of  new  cities  and  counties,  or  a  restraint  upon 
a  division  of  a  county  where  they  have  a  city  and  county.  I  can 
imagine  cases  where  that  might  be  a  useful  thing;  but  this  rule,  as  for 
its  application  to  the  State  at  large,  I  apprehend  will  be  found  to  be 
wise.  If  it  is  necessary  to  have  a  provision  to  meet  cases  like  Alameda 
County,  I  shall  not  object  to  it,  provided  that  it  does  not  disturb  the 
harmony  of  this  report. 

Mr.  McCALLUM.  I  would  like  to  ask  the  gentleman  if  be  does  not 
think  there  are  already  enough  counties?' 

Mr.  hale.    I  think  there  are  altogether  too  many. 

REUABKS  or   MB.   VAN   DTKK. 

Mb.  van  dyke.  Mr.  Chairman:  As  a  general  proposition,  I  con- 
cede what  has  been  said  in  opposition  to  the  formation  of  new  counties 
on  every  occasion,  to  make  places  for  some  aspirants  for  office;  but  there 
are  cases  when  it  is  proper  to  have  new  counties  formed,  and  to  have 
counties  divided,  so  that  a  city  and  county  may  be  formed,  so  as  to  save 
expense  to  the  population.  Now,  sir,  it  strikes  me  if  we  are  going  much 
farther  we  had  better  prohibit  entirely  the  formation  of  any  new  counties. 
As  remarked  by  the  gentleman  by  m^  side,  Mr.  Wyatt,  we  have  already 
partly  done  that.  That  is  what  I  object  to;  that  we  are  making  this  too 
unyielding  by  putting  it  into  this  Constitution.  '  Take,  for  instance,  up 
the  San  Joaqum  Valley — there  may  be  county  seats  within  five  miles 
of  the  San  Joaquin  Biver.  Now,  if  it  is  desirable,  hereafter,  to  form 
new  counties,  you  could  not  divide  it  by  the  river,  and  you  would  have 
to  divide  it  a  little  ways  off  the  river  in  order  to  get  five  miles  from  an 
existing  county  seat.  It  is  utter  folly  to  put  such  a  clause  as  this  in  the 
Constitution,  in  my  opinion.  If  there  are  exceptions  to  a  rule  it  ought 
not  to  go  into  the  Constitution.  Leave  it  to  the  Legislature — not  form 
an  iron  rule  that  we  cannot  get  over  at  all.  That  is  the  reason  I  am 
opposed  to  the  section.     I  hope  the  amendment  will  prevail. 

RBMARKB   OF   MR.   SBArTRB. 

Mb.  SHAFTER.  Mr.  Chairman:  I  move  to  strike  out  the  section.  It 
has  been  amended  so  that  I  cannot  support  it.  Here  is  San  Joaquin, 
Marin,  Santa  Clara,  Sacramento— I  do  not  know  but  Placer,  and  perhaps 
Butte  a,nd  Yuba  Counties — that  have  got  railroad  bonds  out,  and  county 
bonds  out.  This  Convention  has  adopted  a  provision  that  if  a  county  is 
divided  up  it  shall  not  be  liable  for  any  part  of  these  bonds.  That  would 
be  a  very  nice  operation,  to  shift  the  responsibility  by  transferring  the 
debts  to  a  county  that  did  not  have  any  debt  upon  it. 

Mr.  LARKIN.    What  amendment  authorizes  that? 

Mb.  SUAFTER.  The  section,  as  it  has  been  amended.  It  will  let 
the  balance  of  the  county  that  is  left  shift  its  debt  over  on  to  the  county 
that  takes  this  part  in.  What  right  is  there  on  the  part  of  this  Conven- 
tion to  shift  the  responsibility  of  a  bond  which  the  county  has  executed 
over  on  to  somebody  else  that  may  not  be  able  to  pay  it?  It  cannot  be 
done,  and  it  ought  not  to  be  done  if  it  could  be  done. 

Ma.  TINNIN.  Mr.  Chairman  :  I  hope  that  the  motion  of  the  gentle- 
man from  Marin  will  not  prevail.  I  am  sorry  to  admit  that,  by  one  of 
the  amendments,  the  section  has  been  partly  emasculated  and  destroyed, 
but  there  is  a  little  virtue  in  it  yet,  and  we  hope  that  by  retaining  it  we 
may  perfect  it  in  Convention.    I  hope  the  motion  will  not  prevail. 

Mr.  ROLFE.  Mr.  Chairman:  If  I  understand  this  section  right,  I 
hope  it  will  be  stricken  out,  or  else  materially  changed.  There  is  a  pro- 
vision here,  that  new  counties,  when  organized,  shall  be  liable  for  their 
just  proportion — will  the  Secretary  please  read  Mr.  Herrington's  amend- 
ment? 
.     The  SECRETARY  read  : 

"  Strike  out,  in  lines  seven  and  eight,  the  words  '  new  counties  when 
created,  or,'  and  insert  the  words  '  or  new  counties,  when  created,'  after 
the  second  '  county  '  in  line  eight,  so  it  shall  read :  '  portions  of  a  county, 
when  added  to  another  county,  or  new  counties,  when  created,  shall  be 
liable  for  their  just  proportion  of  all  debts  and  liabilities  then  existing, 
of  the  county  or  counties  out  of  which  they  are  respectively  formed  or 
taken.' " 

Mb.  HERRINGTON.  The  gentleman  from  Marin  has  lost  his 
reckoning. 

Mb.  ROLFE.  There  is  a  liability  for  a  proportion  of  the  indebted- 
ness of  the  old  counties.  Now,  the  old  counties,  from  which  a  portion 
of  a  county  has  been  taken  to  form  a  new  county,  as  is  the  case  with 
San  Francisco  at  present,  and  other  counties,  may  have  an  indebtedness, 
and  at  the  same  time,  may  have  a  large  amount  of  property  on  hand, 
more  than  the  indebtedness.    So,  although  they  may  be  in  debt,  they 


are  not  insolvent;  they'retain  the  public  buildings,  and  still  the  portion 
of  the  county  that  has  been  taken  from  it  must  be  liable  for  the  indebt- 
edness of  that  county,  but,  of  course,  cannot  have  a  part  of  the  public 
buildings. 

BlUABKa  or  MR.  MCOALLUM. 

Mb.  McCALLUM.  Mr.  Chairman  :  The  gentleman  will  find  that  he 
is  in  error.  They  would  only  be  liable  for  their  just  proportion.  It  wos 
supposed  by  the  committee  that  the  language  would  cover  the  very 
point  which  he  makes.  Of  course  that  portion  of  the  county  taken 
from  the  county  is  entitled  to  its  credit  for  the  pro|iertv  of  the  county  as 
well  as  being  liable  for  its  just  proportion  of  its  liabilities.  That  is  the 
view  taken  ny  the  committee,  ana  it  was  discussed  at  length.  If  the 
gentleman  can  find  any  better  words,  let  him  suggest.  I  wish  to  say  to 
the  gentleman  from  Marin  that  the  very  proposition  whicli  he  advocated 
was  adopted  in  the  amendment  of  the  gentleman  from  Santa  Clara.  Mr. 
Herrington.  It  does  provide  that  the  portions  of  the  county  shall  Ite 
liable  as  well  as  the  new  county.  The  objection  was  made  that  it  might 
be  difficult  to  ascertain  how  much  they  were  to  pay,  and  the  gentleman 
answered  that  proposition  himself.  I  hope  that  this  motion  will  not 
prevail.  This  evil  that  is  mentioned  here  of  the  formation  of  new  coun- 
ties without  anv  conditions  whatever  is  a  great  evil  which  this  com- 
mittee proposed  to  remedy.  They  have  attempted  to  remedy  it  in  the 
manner  provided  in  the  first  clause.  I  confess  that  unless  this  amend- 
ment which  I  have  offered  should  prevail  I  should  not  be  disposed  to 
support  the  section.  I  cannot  see  what  answer  there  is  to  the  amend- 
ment which  I  have  offered.  I  hope  it  will  prevail,  and  that  the  section 
may  then  be  adopted.  It  is  conceded  here  that  as  it  reads  it  would 
work  a  hardship  in  the  cases  mentioned.  There  are  other  cases  where 
that  will  not  occur.  There  might  be  cases  where  the  county  seat  of  a 
new  county  would  not  be  on  the  banks  of  a  river,  although  there  might 
be  a  large  city  there. 

Mb.  WINANS.  Mr.  Chairman:  I  think  that  the  honorable  gentle- 
man from  Marin  misunderstands  the  effect  of  the  Herrington  amend- 
ment. Certainly  if  he  does  not,  I  do.  As  I  read  and  interpret  the 
amendment  offered  by  Mr.  Herrington 

Mr.  8H.4FTER.  I  understood  Che  Clerk  to  read  that  the  portions  of 
the  county  were  stricken  out.     That  I  am  in  error  in. 

Mb.  WINANS.  Consequently  the  virtue  of  the  motion  of  the  gentle- 
man fails. 

Mb.  McCALLUM.  Is  the  motion  of  the  gentleman  from  Marin  with- 
drawn? 

Mb.  SHAFTER.    No. 

BEUARKS   OF   MR.    FILCHEB. 

Mr.  FILCHER.  Mr.  Chairman :  As  fur  the  amendment  of  the  gen- 
tleman from  Alameda,  I  think  the  section  as  it  stands  is  a  good  one. 
The  Constitution  of  Missouri  and  the  Constitution  of  Illinois  have  estab- 
lished the  limit  at  ten  miles,  and  they  have  done  so  with  a  view  to  add- 
ing stability  to  their  county  seats.  A  similar  provision  will  have  the 
same  effect  here  in  California.  The  idea  is,  as  I  understand  it,  that  in 
the  event  of  the  organization  of  a  new  county,  they  should  not  affect  the 
location  of  the  present  county  governments  by  such  a  change.  For 
inslAnce,  if  it  should  hereafter  be  deemed  advantageous  to  divide  Placer 
County,  which  is  now  nearly  one  hundred  miles  in  length,  it  would 
workagreat  hardship  to  change  theoounty  seat  from  its  present  locality, 
and  entail  upon  us  the  expense  of  another  set  of  new  buildings,  besides 
the  removal  of  such  county  property  as  is  movable.  This  would  limit 
it  to  at  least  five  miles,  and  I  think  the  limit  is  small  enough.  For  my 
part,  I  would  prefer  even  a  greater  distance.  I  would  prefer  ten  miles, 
and  if  it  were  offered  here,  I  would  vote  to  make  the  limit  ton  miles 
instead  of  five. 

Mb.  LARKIN.  Would  not  this  limit  prevent  a  new  county  in  Ala- 
meda?   It  might  not  affect  us,  but  it  might  come  near  some  gentleman. 

Mr.  FILCHER.  The  county  seat  of  Alameda  County  is  established. 
It  is  more  than  likely  that  the  present  county  seat  would  be  the  county 
seat  of  one  or  the  other,  and  I  say  that  the  new  county  should  not  come 
within  ten  miles  of  the  present  county  seat;  because  in  the  establish- 
ment of  a  new  county  seat  it  should  be  that  distance  in  justice  to  the 
most  of  the  people  in  the  new  county  formed.  Placing  county  seats  on 
one  side  of  a  county  is  unjust  to  the  other  side;  it  is  like  sticking  a 
school  house  in  the  comer  of  a  school  district,  which  is  sometimes  done, 
and  always  to  the  great  dissatisfaction  of  those  in  the  other  end  of  the 
district. 

Mr.  McCALLUM.  Suppose,  during  the  existence  of  this  Constitu- 
tion, there  should  be  two  cities  of  ten  thousand  inhabitants  within  that 
distance,  would  you  not  say 

Mr.  FILCHER.  I  should  say  that  in  forming  a  county  they  should 
run  out  at  least  five  miles  outside  of  that  big  city,  if  they  desired  to  have 
that  the  location  of  government. 

Mr.  LARKIN.  Mr.  Chairman  :  This  restriction  was  simply  a  restric- 
tion to  prohibit  the  hasty  formation  of  counties.  There  are  sufficient 
guards  in  this  section,  in  relation  to  the  formation  of  counties,  without 
this  provision,  and  I  think  it  should  be  stricken  out.  There  may  be 
exceptions,  but  there  are  hardships  under  it. 

BIMARKS  or  MR.   WYATT.    ' 

Mr.  WYATT.  Mr.  Chairman  :  I  hope  that  the  motion  of  the  gentle- 
man from  Marin  will  prevail,  and  that  the  section  will  be  stricken  out, 
because  I  do  not  want  to  say  to  the  living  now,  nor  to  the  living  who 
shall  come  hereafter,  that  the  State  of  California  in  the  year  eighteen 
hundred  and  seventy-nine  attained  its  growth,  and  there  was  no  possi- 
bility of  any  future  growth.  I  want  this  motion  to  prevail,  for  it  is  said 
the  dead  should  not  govern  the  living,  and  we  will  be  dead  to  those 
whom  this  law  is  intended  to  operate  upon.  This  is  but  saying  that 
there  shall  be  no  more  counties  made  in  the  State  of  California.  It  is 
saying  that  where  there  is  a  county  seat  located  now  they  shall  retain  it 
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for  all  future  time.  It  is  to  say  that  the  growth  of  this  State,  no  matter 
what  it  may  be  in  the  future,  must  conform  to  our  notions  of  the  proper 
boundaries  of  these  counties,  regardless  of  what  they  desire,  or  what 
may  be  just  to  them.  It  is  no  use  to  misconstrue  this  section.  If  yon 
refer  to  the  section  yon  will  find  that  it  fixes  forever  the  county  lines  of 
this  State  while  this  Constitution  governs.  I  hope  it  will  be  stricken 
out. 

Trk  chairman.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  Alameda,  Mr.  McCallum. 

The  amendment  was  rejected. 

Tat  CHAIRMAN.  The  question  is  the  motion  of  the  gentleman 
from  Marin  to  strike  out  section  three. 

The  amendment  was  lost. 

The  chairman.  If  there  be  no  further  amendment  to  section 
three,  the  Secretary  will  read  section  four. 

COCMTT  OOVKBKIIIHTS. 

Thb  secretary  read : 

Sic.  4.  The  Legislature  shall  establish  a  system  of  county  govern- 
ments which  shall  be  uniform  throughout  the  State ;  and  by  general  laws 
shall  provide  for  township  organization,  under  which  any  county  may 
organize  whenever  a  majority  of  the  qualified  electors  of  such  county, 
voting  at  a  general  election,  shall  so  determine ;  and,  whenever  a  county 
.shall  adopt  township  organization,  the  assessment  and  collection  of  the 
revenue  shall  be  made,  and  the  business  of  such  county,  and  the  local 
affairs  of  the  several  townshins  therein,  shall  be  managed  and  trans- 
acted in  the  manner  prescribea  by  such  general  laws. 

Mr.  hale.    Mr.  Chairman :  I  offer  a  substitute  for  section  four. 

Thk  secretary  read. 

"Sbo.  4.  The  Legislature  shall  establish  a  system  of  county  govern- 
ments, which  shall  be  uniform  throughout  the  State;  shall  provide  for 
the  election  or  appointment  in  the  several  counties  of  Boards  of  Super- 
visors, Sheriffs,  County  Clerks,  District  Attorneys,  and  such  other  county, 
township,  and  municipal  officers  as  public  convenience  may  require; 
and  shall  prescribe  their  duties  and  fix  their  compensation;  and  by 
general  laws  shall  provide  for  township  organization  or  subdivision  of 
the  county,  under  which  any  county  may  organize  whenever  a  majority 
of  the  qualified  electors  of  such  county  or  subdivision  of  a  county, 
voting  at  a  general  election,  shall  so  determine;  and  whenever  a  county 
or  subdivision  of  a  county  shall  adopt  township  organization,  the  as»es8- 
ment  and  collection  of  the  revenue  shall  be  made,  and  the  business  of 
such  county,  and  the  local  affairs  of  the  several  townships  therein,  shall 
be  managed  and  transacted  in  the  manner  prescribed  by  such  general 
laws.  It  shall  regulate  the  salaries  and  fees  of  all  county  officers  in 
proportion  to  duties,  and  for  this  purpose  may  classify  the  counties  by 
populatiop." 

RKHABKS  OP  MR.  BALK. 

Mb.  hale.  Mr.  Chairman:  The  purpose  of  this  substitute  is  to 
embody  the  substance  of  sections  four  and  five  in  one  section,  upon  the 
ground  that  the  matters  arc  germane,  and  that  they  may  be  consolidated 
in  one  section.  It  also  omits  some  portions  of  section  five.  There  is 
also  one  additional  feature  contained  in  the  substitute,  not  contained  in 
the  report  of  the  committee,  and  I  will  call  attention  to  that  particu- 
larly. We  bore  provide  for  the  organization  of  townships  or  counties 
with  township  governments.  The  report  of  the  committee  provides 
that  it  may  be  done  by  a  full  county,  and  comprising  all  portions  of  the 
county,  or,  in  fact,  "  and  by  general  laws,  shall  provide  for  township 
organization,  under  which  any  county  may  organize,  whenever  a 
majority  of  the  qualified  electors  of  such  county,  voting  at  a  general 
election,  shall  so  determine."  The  substitute  contains  the  words  "  and  by 
general  laws,  shall  provide  for  township  organization,  or  subdivision  of 
the  county,  under  which  any  county  may  organize  whenever  a  majority 
of  the  qualified  electors  of  such  county,  or  subdivision  of  a  county, 
voting  at  a  general  election,  shall  so  determine;  and  whenever  a  county 
or  subdivision  of  a  county  shall  adopt  township  organization,  the  assess- 
ment and  collection  of  the  revenue  shall  be  made,  and  the  business  of 
such  county  and  the  local  affairs  of  the  several  townships  therein,  shall 
be  managed  and  transacted  in  the  manner  prescribed  by  such  general 
laws." 

The  idea  of  this  amendment  is  this.  There  are  quite  a  large  number 
of  counties  in  this  State  which  contain  two  distinct  characters  of  popu- 
lation. The  county  that  I  have  the  honor  in  part  to  represent  is  one  of 
them.  I  allude  to  the  County  of  Placer.  The  upper  portion  will  be 
found  to  be  mineral,  and  the  people  there  are  engaged  m  mining  pur- 
suits. The  lower  part  will  be  found  to  be  agricultural,  and  the  people 
farmers  and  fruit  growers.  Now  it  has  been  found,  in  the  efforts  here- 
tofore made  in  this  behalf,  and  also  in  the  experience  of  other  States 
bearing  aome  analogy  to  this,  that  in  the  agricultural  portions  of  coun- 
ties they  will  find  it  to  their  advantage,  and  it  will  be  found  generally, 
that  the  people  will  favor  township  organization  and  the  maintenance  of 
township  government.  I  have  no  doubt  that  in  every  community  of 
the  State  where  the  population  is  sufficient,  where  the  industries  are 
sufficiently  well  organized,  where  property  interests  are  established  and 
the  communities  .organized  upon  a  proper  basis,  that  this  township 
organization  will  be  found  a  good  policy,  and  result  in  public  advantage. 
Now  take  the  County  of  Placer  as  an  example.  The  lower  half  of  the 
county  is  almost  wholly  occupied  bjr  people  engaged  in  agricultural 
pursuits.  Farming,  on  a  large  scale,  is  there  conducted.  Fruit  raising 
IS  a  large  industry.  Mining  is  but  a  small  employment  to  the  people, 
and  Comprises  but  a  small  portion  of  the  property  interests  there.  In 
that  portion  of  the  county — and  I  speak  of  this  merely  as  an  example — 
the  people  will  find  it  to  their  advantage,  and  I  believe  will  be  very 
willing,  to  adopt  a  system  of  township  governments.  In  the  upper  por- 
tion oif  the  county  the  people  are  engaged  in  mining,  and  there  is  a 
lar:ge  floating  population  and  other  elements  which  would  make  it  prac- 
tically out  of  the  question  to  adopt,  advantageously,  township  organiza- 


tion or  government,  and  probably  their  vote  would  defeat  its  adoption 
in  the  lower  part.  This  amendment  is  to  enable  these  subdivisions  of 
counties  to  act  upon  Ibis  proposition  for  themselves.  It  is  to  allow  the 
benefit  of  township  organization  and  government  in  those  cases  whore 
the  interests  or  conditions  of  the  people  would  justify  their  adoption, 
and  enable  the  other  portions  to  maintain  their  present  status.  The 
committee  found  some  difficulty  in  the  adoption  of  that  language,  disa- 
greeing with  the  idea,  and  thought  it  impracticable.  However,  the 
primary  object  of  the  substitute  is  to  embody  the  substance  of  sections 
four  and  five  in  one,  upon  the  ground  that  they  are  germane  and  may 
be  properly  combined. 

Ms.  LAINE.  Mr.  Chairman  :  I  hope  that  both  these  sections  will  be 
stricken  out,  as  useless,  and  traveling  over  ground  covered  by  the  Com- 
mittee on  Legislative  Department  The  committee  has  come  to  a  con- 
clusion at  variance  with  this  report.  I  hope  the  substitute  will  be  voted 
down,  and  that  the  sections  will  both  be  stricken  out. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  offer  an  amendment  to  the 
amendment. 

The  SECRETARY  read : 

"  Amend  the  amendment  to  read  as  follows:  '  The  Legislature  shall 
establish  a  system  of  county  governments  wEich  shaU  be  uniform 
throughout  the  State,  and  by  general  laws  shall  provide  for  township 
or^nizations  and  government  therein,  giving  to  the  county  and  town- 
ship officers  charg»l  with  governmental  functions  such  powers,  execu- 
tive, legislative,  and  judicial,  as  may  be  deemed  necessary  for  the 
orderly  conduct  of  the  affairs  thereof,  and  for  the  safety  and  happineoe 
of  their  inhabitants.'" 

Mr.  HERRINGTON.  Mr.  Chairman  :  It  is  half-past  twelve,  and  I 
suppose  that  the  committee  will  now  rise.     I  make  that  motion. 

The  motion  prevailed. 

IN  CONVENTION. 

Thk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  City,  County,  and  Township  Organization, 
have  made  progress,  and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  r.  M. 

AFTERNOON  SESSION. 

The  Convention  neassembled  at  two  o'clock  F.  u.,  President  Hoge  in 
the  chair. 
Roll  called,  and  a  quorum  present. 

VACATING  TBI  OPPICI  OP  BBCRRTABT. 

Mb.  swing.    Mr.  President:   I  desire  to  introduce  a  resolution  in 
relation  to  the  Secretaryship  of  this  Convention : 
Thb  SECRETARY  read : 

Whbrkas,  The  S«cr«tary  of  this  ConTentlon.  J.  A.  Johnson,  has  declared  to  mem* 
ben  of  this  ConTentlon  bis  InteDtion  of  ftbeenting  himself  for  the  pnrpoae  of  visiting 
the  National  Capital  on  buaineea  entirely  unconnectod  with  his  duties  as  Secretaiy, 
and  ba«  already  l>e«n  absent  from  hia  duties  for  a  period  of  more  than  thtvedaya 
without  leave,  and  without  furnishing  a  subetitute ; 

Baolved,  That  the  office  of  Secretary  of  thia  ConTentlon  be  and  the  same  is  hereby 
declared  Tacant,and  that  George  A.  ThomtoD  be  and  be  it  hereby  declared  Decretary 
of  the  CouveutioQ  for  the  remainder  of  the  aeaaioD. 

biuarks  op  bb.  biibstichkb. 

Mb.  BEERSTECHER.  Mr.  Chairman :  Mr.  Johnson,  before  leaving 
here — I  had  a  conversation  with  him  before  he  went  away  from  here  to 
Oakland.  In  that  conversation  he  said  he  was  going  to  Oakland,  and 
that  he  had  some  days'  work  to  perform  there,  when  he  intended  to 
come  back  her*  and  go  from  here  to  Washington,  with  the  expectation 
of  remaining  some  time.  However,  he  said  before  he  proceeded  to 
Washington  he  would  come  here  and  make  some  arrangement  in  regard 
to  the  position  he  is  occupying.  Now,  it  does  seem  to  me,  sir,  that  we 
are  acting  too  hastily.  The  declarations  of  the  gentleman,  as  regards 
his  intentions,  are  not  evidence,  and  should  not  bo  taken  as  evidence 
against  him.  Of  course,  if  we  had  proof  that  Mr,  Johnson  was  pro- 
ceeding to  Wasbin(^n  without  notifying  this  Convention,  or  had  actu- 
ally vacated  his  position,  why  of  course  I  would  have  no  objection  to  bis 
place  being  filled  by  some  other  person.  But  I  do  not  understand  that 
this  action  is  based  upon  anything  else  save  the  last  declarations  of  the 
gentleman.  And,  as  the  statement  was  made  to  roe  that  he  expected  to 
come  back  here  and  stay  for  a  day  or  two  before  going  to  Washington,  I 
believe  it  would  be  no  more  than  justice,  no  more  than  fair  dealing,  if 
Mr.  Johnson  be  in  Oakland,  he  should  be  notified  that  this  Convention 
is  about  to  take  this  step.  I  am  not  making  this  speech  on  behalf  of  Mr. 
Johnson.  I  have  nothing  to  say  for  him,  but  I  believe  in  fair  dealing, 
and  justice  requires  that  a  man  should  be  notified,  and  should  not  be  so 
summarily  dealt  with  as  this  resolution  extends.  I  hope  it  will  be 
deferred  until  we  ascertain  exactly  what  he  intends  to  do.  It  may  be 
the  intention  of  the  gentleman  to  resign  his  position,  and  unless  the 
mover  of  tife  resoluti'on  sees  fit  to  postpone  it  for  a  short  time,  I  shall 
feel  called  upon  to  make  a  motion  to  lay  it  upon  the  table.  If  the  mover 
desires  to  postpone  it  for  a  few  days  I  think  it  will  be  satisfactory  to  all 
the  members  of  the  Convention. 

BEMABKS  OP  BB.  LARKIN. 

Mb.  LARKIN.  Mr.  Chairman:  I  am  one  of  those  who  supported 
Mr.  Johnson,  and  I  am  a  friend  of  his.  I  spoke  to  him  concerning  this 
matter,  and  he  told  me  that  he  accepted  the  position  for  one  hundred 
days,  and  had  no  intention  of  remaining  longer,  as  he  had  his  arrange- 
ments made  to  go  on  to  Washington,  and  that  he  could  not  remain 
longer.  He  had  conversations  with  other  gentlemen,  I  find,  to  the  same 
effect.  I  have  no  disrespect  for  him,  but  to  those  gentlemen  who  are  at 
the  desk  I  think  it  is  no  more  than  right.  - 
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RKUARKS   or   HB.   SWIKQ. 

Ms.  SWING.  Mr.  Chairman :  I  did  not  offer  this  resolution  because  I 
have  any  ill  feeling  toward  the  Secretary;  on  the  contrary,  I  have  the 
kindest  feelings  for  biin.  But  I  know  it  has  been  customary  with  Sec- 
retaries and  Clerks,  when  they  have  to  absent  themselves,  to  furnish 
some  person  to  do  their  duty  for  them  while  absent.  As  regards  the 
statement  of  the  gentleman  from  San  Francisco,  that  these  statements 
are  made  without  any  foundation,  that  I  am  willing  to  take  upon  myself; 
but  I  am  willing  to  refer  to  the  record  to  show  that  he  has  absented 
himself,  without  leave,  for  more  than  three  days,  and  referring  to  Rule 
Ten,  in  regard  to  the  duties  of  Secretary,  we  will  see  whether  or  not  he 
is  not  liable  to  this  measure :  "  The  Secretary  must  attend  each  day,  end 
call  the  roll,  read  the  Journal,  and  all  propositions  and  resolutions."  I 
refer  to  that  rule,  against  which  he  is  acting  in  direct  opposition.  It  is  a 
very  easy  matter  for  him  to  ^et  leave  of  absence,  and  furnish  a  proper 
substitute  to  perform  the  duties.  When  he  sees  proper  not  to  give  any 
courtesy.  I  do  not  believe  this  Convention  is  bound  to  show  nim  any 
courtesy;  therefore,  I  insist  upon  the  resolution,  unless  I  am  shown 
some  good  reason  why  the  matter  should  be  postponed. 

Mb.  STEDMAN.  Mr.  Chairman:  I  hope  the  resolution  will  be 
adopted.  The  Secretary  of  this  Convention  nas  left  us  for  a  number  of 
days,  and  be  had  not  even  the  courtesy  to  ask  this  Convention  for  leave 
of  absence.  He  has  gone  to  Oakland,  and  I  presume  through  his  means 
scurrilous  articles  have  been  written  in  the  Times,  holding  us  up  before 
the  people  of  this  State  to  ridicule;  and  I  say,  sir,  that  the  position 
should  be  declared  vacant,  because  he  has  treated  us  with  discourtesy. 
I  do  not  think  we  will  treat  him  any  more  discourteouslyT)y  declaring 
the  place  vacant  than  he  has  us. 

Mr.  barton.  Mr.  Chairman:  I  heartily  second  the  remarks  of 
Mr.  Stedman.  Not  because  I  have  any  ill  feeling  towards  Mr.  Johnson. 
I  leave  the  Convention  to  determine  for  themselves  about  the  allusions 
and  declarations  made  by  my  friend;  Mr.  Beerstecher.  As  far  as  I  am 
concerned,  Mr.  Johnson  statM  to  me  that  he  would  be  obliged  to  go.  I 
asked  him  if  he  intended  to  resign.  He  said :  "  I  suppose,  inasmuch  as 
I  am  obliged  to  go,  the  Convention  will  have  to  use  its  own  pleasure." 

Mr.  WELLIN.  Mr.  Chairman:  I  rise  to  oppose  the  passage  of  this 
resolution.  He  has  absented  himself  some  days;  but,  sir,  it  will  not  do 
for  us  to  declare  the  place  vacant.  That  is  simply  to  expel  him  without 
giving  him  any  opportunity  to  be  heard.  It  will  not  change  the  condi- 
tion of  things  for  us  to  call  upon  him  to  say  whether  he  is  about  to  leave 
the  State  or  not.  Give  him  due  notice,  and  if  he  does  not  reply,  all 
right.  I  do  not  like  to  hurry  a  matter  through  like  this.  I  think  it  is 
undignified  and  unbecoming  a  deliberative  body.  We  have  run  the 
Convention  without  Mr.  Johnson,  and  we  can  do  it  a  little  longer.  He 
can  then  come  in  and  ask  for  leave  of  abseuce,  or  tender  his  resignation. 

RKUARKS   op   MR.    IICCALLUM. 

Mb.  McCALLUM.  Mr.  Chairman:  I  think  the  gentleman  referred 
to  some  rule  about  three  days. 

Mr.  SWING.  No,  sir;  I  read  a  part  of  Rule  Ten  bearing  on  this 
matter.  < 

Mr.  McCALLUM.  This  is  the  first  intimation  I  have  had  of  such  a 
resolution  as  that;  and  more  than  that,  it  is  the  first  I  have  heard  about 
any  intended  absence  of  the  Secretary.  It  appears  to  me  that  it  cannot 
be  assumed  by  any  gentleman  here,  and  will  not  be,  that  Mr.  Johnson 
knows  of  any  resolution  of  this  sort.     I  suppose  that  will  not  be  claimed. 

Mr.  STEDMAN.  I  wish  to  ask  the  rontleman  a  question:  If  you 
have  noticed  in  the  Record  Union  and  Bee  an  article  stating  that  Mr. 
Johnson  was  about  leaving  for  the  East — for  Washington — and  would 
probably  resign  his  position  T  Such  an  article  was  published  in  those 
papers. 

Mr.  swing.  I  understand  the  gentleman  to  say  that  there  has  been 
no  such  statement  made  by  the  Secretary. 

Mb.  McCALLUM.  What  I  say  is  this:  I  suppose'  that  no  gentle- 
man here  will  say  that  he  consented  to  this  resolution.  We  have  heard 
it  assumed  here  that  he  did  not  expect  to  serve  over  one  hundred  days, 
and  it  seemed  to  imply  that  he  consented,  and  was  used  as  an  argument. 
No  gentleman  will  say  that  he  consented.  I  am  entirely  unfamiliar 
with  his  business  as  to  his  intended  absence.  I  know  this:  that  after 
the  election  of  Mr.  Johnson,  partly  because  he  was  not  an  expert  reader, 
though  of  average  capacity  in  that  line,  a  number  of  gentlemen  who 
voted  for  him  have  been  dissatisfied  with  him  from  the  beginning.  But 
I  hope  no  injustice  will  be  done,  and  certainly  it  would  be  extremely 
unjust  and  unprecedented  to  expel  an  officer  without  notice.  Mr.  John- 
son is  the  second  officer  in  this  Convention,  and  as  I  understand  from 
fentlemen  here,  he  is  in  Oakland.  Mr.  Johnson,  then,  can  be  notified, 
think  myself,  sir,  that  if  Mr.  Johnson  does  not  intend  to  remain  and 
perform  the  duties  of  Secretary,  that  we  should  have  another  Secretary 
in  his  place,  and  a  very  e6Scient  gentleman  has  been  named  in  his 
place.  But  the  other  ought  to  have  an  opportunity  to  be  here.  Of 
course,  if  he  is  going  away  to  remain,  he  would  undoubtedly  resign. 
As  far  as  any  information  we  have  he.re  to  the  contrary,  he  may  be  absent 
on  account  of  sickness.  I  cannot  say  otherwise.  Now,  sir,  I  don'tsup- 
pose  there  can  be  any  two  views  as  to  the  propriety  and  right  of  giving 
the  gentleman  a  chance  to  be  here.  If  he  is  here,  I  have  no  doubt  he 
will  resign  before  he  goes  to  Washington,  if  he  does  not  intend  to  return 
immediately.  As  I  stated,  I  have  certainly  no  desire  to  continue  the 
gentleman  as  Secretary  unless  he  performs  his  duties.  But  we  might  as 
well,  because  the  President  of  this  Convention  has  been  absent  a  week, 
declare  the  ofiice  of  President  vacant.  '  I  move  to  make  that  resolution 
the  special  order  for  next  Monday,  at  two  o'clock,  and  that  the  acting 
Secretary  notify  Mr.  Johnson. 

Mr.  JONES.  I  ask  if  the  gentleman  would  not  consent  to  add  to  his 
motion,  a  reference  to  the  Committee  on  Privileges  and  Elections,  with 
instructions  to  report  the  facts. 

Mb.  McCALLUM.    That  is  unnecessary. 


Mr.  JONES.  We  shall  have  no  official  knowledge  coming  to  us  in 
any  way. 

Mr.  swing.  I  don't  desire  to  do  the  gentleman  any  injustice.  I 
will  consent  that  it  be  done,  or  to  refer  it  to  that  committee. 

Mb.  TINNIN.  I  move  to  amend,  until  to-morrow  morning  at  half- 
past  nine  o'clock. 

Mr.  McCALLUM.  I  think  the  best  motion  to  make  is  that  it  be 
made  the  special  order  for  next  Monday,  at  two  o'clock.  I  don't  see  what 
any  committee  has  to  do  with  it. 

Mr.  biggs.  I  aak  the  gentleman  how  many  days  he  haa  been  here 
in  the  last  two  weeks. 

Mr.  McCALLUM.  I  confess  he  has  been  absent  most  of  the  time.  I 
don't  know  why  he  has  been  away.  But  if  he  had  not  been  here  for  a 
month  he  is  entitled  to  notice  before  we  adopt  a  resolution  of  this  kind. 

Mr.  beerstecher.    He  went  away  last  Saturday. 

Mb.  DUDLEY.  I  think  it  is  no  more  than  right  that  he  should  have 
notice.  There  are  two  gentleman  who  have  gone  on  his  bonds,  and  if 
we  expel  bira  some  blame  might  attach  to  them. 

RKUABKS   OP   MB.  CASSEBLT. 

Mb.  CASSERLY.  Mr.  President:  I  agree  with  the  remarks  of  the 
gentleman  from  Alameda.  It  is  the  essence  of  all  justice  that  you 
should  not  decide  or  punish  until  after  you  have  heard.  If  the  Secre- 
tary was  the  greatest  criminal  in  the  land  he  would  be  entitled  to  due 
notice  and  a  hearing,  and  I  am  for  giving  him  that  notice,  and  an  oppor- 
tunity to  be  heard.  When  we  found  that  he  was  not  attending  to  his 
duties,  from  day  to  day,  we  should  have  stopped  him  at  the  threshold. 
We  allowed  the  Assistant  Secretary  to  go  on  and  discharge  the  duties, 
and  by  such  sufi'erance  he  has  been  absent  when  he  should  have  been  here. 
Now,  I  respectfully  submit  that  he  is  entitled  to  notice  before  we  pro- 
ceed to  coJidemn  him. 

BEKARKS  OP   MB.   WEBSTER. 

Mr.  WEBSTER.  Mr.  President:  I  think  it  is  proper  that  the  motion 
of  the  gentleman  from  Alameda  should  carry.  "This  very  hasty  action 
was  something  of  a  surprise  to  many  of  us.  It  is  understood  that  Mr. 
Johnson  intends  going  East  very  soon.  He  expects  to  come  back  here.  It 
may  have  been  that  he  has  been  detained  in  Oakland^  longer  than  he 
anticipated  when  he  went  away  Saturday.  I  believe  it  is  a  very  com- 
mon thing  for  members  to  go  down  and  be  detained  longer  than  they 
anticipated,  consequently  he  didn't  ask  for  proper  leave  of  absence,  to  stay 
the  proper  length  of  time.  He  stated  when  he  left  that  be  designed  to 
come  back.  He  designed  resigning  his  position  before  he  went.  I 
think  it  is  proper  that  he  should  have  a  hearing.  It  is  a  matter  of  cour- 
tesy to  him,  and  certainly  justice.  He  ought  to  be  notified  of  theoction 
of  the  Convention. 

Mr.  RINGGOLD.  Mr.  President :  I  desire  to  take  this  opportunity 
to  say  that  the  gentleman  haa  used  the  paper  which  he  controls  to 
assault  a  body  of  men  who  helped  him  to  the  position  he  now  holds. 
In  return  for  that  magnanimous  act,  I  will  consent  for  him  to  have  a 
chance  to  be  heard. 

'Tbr  PRESIDENT.  The  question  is  on  the  motion  to  make  the  matter 
the  special  order  for  Monday,  at  two  o'clock. 

Carried. 

COVMTY  OOVERNMENT. 

Mr.  HERRINGTON.  I  move  the  Convention  resolve  itself  into 
Committee  of  the  Whole,  the  President  in  the  chair,  to  further  consider 
the  report  of  the  Committee  on  City,  County,  and  Township  Organiza- 
tion. 

IN  COMMITTEE  OF  THE  WHOLE. 
The  CHAIRMAN.    Section  four,  and  amendments,  are  before  the 
committee. 

SPEECH   OP   MB.   HEBBINGTON. 

Me.  HERRINGTON.  Ijr.  Chairman:  The  amendment  which  I 
propose  as  a  substitute,  or  amendment  offered  by  Judge  Hale,  epitomizes 
the  substance  of  the  provisions  contained  in  section  four,  and  is  a  clean 
cut  provision.  That  portion  of  the  amendment  to  which  I  object  is  that 
in  reference  to  a  vote  of  the  county.  My  opinion  is,  sir,  that  the  effect 
is  not  fully  appreciated  by  gentlemen  in  considering  this  section — the 
effect  which  tnis  provision  will  have  upon  or^nizing  a  system  of  gov- 
ernment for  counties  and  townships.  It  permits  portions  of  a  county  to 
accept  the  provisions  provided  for  in  section  four,  as  proposed  by  Judge 
Hale,  and  it  requires  that  the  counties  shall  first  take  a  vote.  What 
system  of  county  government  will  you  have  when  the  county  adopts 
this  system?  Will  the  old  system  continue  as  it  is  now?  Will  you 
keep  up  the  present  system  that  is  provided  by  the  Legislature  under 
the  various  Acts  passed  with  reference  to  county  governments?  How  will 
you  adopt  one  uniform  system  to  which  you  will  compel  counties  to 
conform?  That  is  the  proposition  which  is  presented  to  you,  and  to 
which  you  must  come,  whetner  you  sleep  over  it,  or  whether  you  wake 
to  its  full  importance.  Under  the  system  proposed  in  the  amendment 
of  the  gentleman  from  Placer,  a  single  township  will, have  power  to 
adopt  this  system  by  a  vote  of  the  township,  while  the  remaining  por- 
tion of  the  county  will  stay  under  the  old  system,  or  have  no  gov- 
ernment at  all.  I  say  this  situation  of  things  is  possible  under  this 
amendment,  as  proposed  by  Judge  Hale.  Now,  it  is  true  that  this 
amendment  proposed  by  Judge  Hale  dispenses  with  section  five;  but  it 
will  alter  the  symphony  of  the  system  proposed  by  the  committee.  Sec- 
tion five  can  be  amended  in  a  much  shorter  way  than  by  adopting  that 
amendment. 

REMARKS   OP   MR.    RALE. 

Mr.  HALE.  Mr.  Chairman:  It  seems  to  me  the  amendment  is 
objectionable  upon  two  grounds.  One  is  that  it  does  not  permit  the  peo- 
ple of  the  several  counties  to  determine  for  themselves  by  a  vote  whether 
they  will  or  will  not  adopt  a  system  of  township  organization.    That 


Digitized  by 


Google 


1048 


DEBATES  AND  PROCEEDINGS 


Thursday, 


I  apprehend  would  be  more  than  unwise.  In  the  Western  States,  where 
a  system  of  township  government  has  been,  of  later  years,  adopted,  they 
inaugurated  in  all  those  States,  or  in  most  of  them,  by  submitting  the 
question  to  a  vote  of  the  county  or  subdivision  of  the  county.  Thev 
were  adopted  in  portions  of  these  States  and  in  others  they  were  rejected, 
and  the  experience  of  those  portions  adopting  them  has  been  such  as  to 
lead  the  remaining  portions  to  adopt  them  also.  I  have  for  these  rea- 
sons given  portions  of  a  county  the  right  to  adopt  the  system,  independ- 
ent of  the  other  portion.  I  think  in  any  event  the  question  ought  to  be 
•ubmitted  to  the  people.    Therefore,  I  am  opposed  (o  the  substitute. 

KtMARKS   or   HE.    VREEVAK. 

Mr.  freeman.    Mr.  Chairman :   It  seems  to  me  that  the  section 

Proposed  bv  the  committee  is  preferable  to  either  of  the  amendments, 
he  amendment  of  the  gentleman  from  Placer  was  considered  by  the 
committee.  It  seemed  to  embody  a  consolidation  of  sections  four  and 
five,  with  the  exception  that  it  authorized  portions  of  a  county  to  adopt 
township  organization.  The  section  as  it  stands  simply  provides  for  the 
organization  of  county  governments  b^  the  Legislature,  thus  permitting 
counties  to  establish  township  organizations.  But  the  amendment  of 
the  gentleman  from  Placer  allows  portions  of  counties  to  establish  town- 
ship organizations.  The  committee  considered  that  that  could  not  be 
practically  operated;,  that  there  must  necessarily  be  great  confusion 
where  one  part  of  the  county  is  having  its  affairs  conducted  under  one 
system,  and  another  part  of  the  county  is  having  its  affairs  conducted 
under  another  and  dinerent  system.  The  amendment  of  the  ^ntleman 
from  Santa  Clara  is  still  more  objectionable,  if  I  understand  it,  because 
it  seems  to  compel  the  Xiegislature,  as  far  as  we  can  do  so,  to  provide  for 
township  organizations  in  the  various  counties.  Now,  there  was  a  sec- 
tion in  the  old  Constitution  like  this  as  it  stands.  The  Constitution 
declared  that  the  Legislature  shall  provide  for  township  government, 
but  the  people  of  the  State  either  never  desired  these  organizations,  or 
else  the  representatives  have  for  a  long  time  neglected  to  accede  to  their 
desires.  But  the  amendment  of  the  gentleman  seems  to  make  the  same 
mistake  that  was  made  in  the  old  Constitution,  and  that  is  that  it  makes 
it  mandatory  upon  the  liCgislature. 

Mr.  HERBINGTON.  If  the  gentleman  will  excuse  me,  the  gentle- 
man from  Santa  Clara  made  that  mistake  on  purpose.  He  did  not  design 
to  leave  it  to  the  Legislature  to  do  as  they  see  fit. 

Mr.  FREEMAN.  In  that  it  is  objectionable.  There  is  no  reason  why 
we.should  force  a  system  upon  the  people  of  the  counties. 

RKUAEKS   OF   MR.    MILLS. 

Mb.  MILLS.  Mr.  Chairman :  I  hope  the  amendment  of  the  gentle- 
man from  Santa  Clara  -will  not  prevail.  The  provision  of  the  present 
Constitution  provides  that  th^  Legislature  shall  establish  a  system  of 
township  oreauizationi.  But  they  never  have  done  so.  The  matter  was 
referred  to  the  Legislature  and  they  refused  to  do  it.  The  report  of  the 
committee  is  that  the  Boards  of  Supervisors  may  establish  such  township 

E)vemn)ents.  It  is  true  it  would  be  under  a  provision  passed  by  the 
egislature,  but  if  the  Boardsof  the  several  counties  undertook  to  estab- 
lish such  township  organizations,  they  are  permitted  to  do  it  under  sec- 
tion four.  The  difficultv  was  that,  until  you  had  taken  a  Vote  in  the 
counties,  you  could  not  know  what  the  people  desired.  The  Boards  of 
Supervisors  are  able  to  know  what  is  best  for  the  several  counties.  At 
the  present  time  the  system  of  township  governments  amounts  to  nothing. 
It  is  true  that  the  revenue  Act  provides  that  Assessors  shall  provide  for 
assessing  property  by  townships,  but  in  two  thirds  of  the  cases  he  cannot 
tell  where  the  township  lines  are.  It  is  a  great  difficulty  for  him  to 
undertake  to  do  it.  When  assessments  are  made  for  road  purposes,  a 
township  sometimes  gets  more  than  its  share,  because  he  does  not  know 
where  the  lines  are.  But  when  this  system  is  put  into  force,  we  shall 
hear  of  no  more  of  such  cases  as  the  case  of  the  people  against  Moore. 
Why  not  put  it  in  the  power  of  the  people-?  It  piav  be  said  that  the 
people  have  never  asked  for  it.  Do  you  not  know  that  petitions  have 
been  sent  to  the  Legislature  from  the  different  counties  repeatedly, 
endeavoring  to  obtain  this  thing?  I  say,  to  my  certain  knowledge,  such 
petition^  have  been  sent  from  the  county  where  I  reside.  The  Boards 
of  Su(iervisor3  know  the  feeling  in  the  county,  and  can  act  intelligently. 
I  think  it  is  best  that  local  matters  should  be  determined  by  4ocal  oCBcers. 

EIHABKS   OF    MR.    LARKIN. 

Mr.  LARKIN.  Mr.  Chairman :  The  proposition  embodied  in  sections 
four  and  five  was  really  contemplated  by  tne  Committee  on  Legislative 
Department  The  adoption  of  the  report  of  that  committee,  as  it  was 
adopted  by  this  Convention,  makes  a  necessity  for  this  and  similar  pro- 
visions in  this  Constitution.  There  we  provided  that  the  Legislature 
shall  pass  none  but  general  laws,  and  that  matters  of  local  legislation 
should  be  left  to  the  people  of  the  several  counties  and  townships.  Now, 
in  carrying  that  out  it  was  contemplated  that  a  provision  of  this  kind 
would  have  to  be  inserted  in  the  Constitution.  That  the  Boards  of 
Supervisors,  or  Trustees,  or  whatever  their  names,  should  legislate  upon 
matters  afiecling  their  own  counties.  The  county  has,  through  its  Board 
of  Supervisors,  to  regulate  all  matters  affecting  the  county;  not  only  to 
grant  franchises  for  bridges,  provide  for  the  salaries  of  officers,  but  all 
other  matters  which  ought  to  be  done  by  the  Board  of  Supervisors.  I 
believe,  when  considering  the  expense,  that  it  will  limit  the  expense  of 
the  government.  I  believe  it  will  limit  the  expense  of  cit^  governments, 
and  township  governments,  and  compel  them  to  live  within  their  income. 
The  amendment  of  Judge  Hale,  that  the  Legislature  shall  fix  the  salaries 
in  the  different  counties,  is  in  conflict  with  the  main  idea  embodied  in 
the  legislative  provision,  that  none  but  general  laws  should  be  passed. 
In  each  county  of  the  State  to-day  they  have  different  salaries  for  their 
officers.  The  member  elected  is  often  under  stronger  obligations  to  the 
county  officers  than  to  the  people  themselves,  and  hence  the  misfortune 
of  some  of  the  counties  who  have  a  special  system  of  salaries.    This  very 


provision  provided  for  in  the  legislative  report,  doing  awa^  with  special 
legislation,  leaving  the  Supervisors  of  the  county  and  citizens  to  deter- 
mine for  themselves  this  question,  is  the  theory  that  is  determined  upon 
in  this  Convention,  and  you  must  go  back  on  it  if  you  adopt  this  amend- 
ment. I  hold  that  this  is  one  of  the  first  pieces  of  reform,  doing  away 
with  special  legislation;  that  special  bills  were  passed  often,  under  a 
suspension  of  the  rules,  without  any  member  of  tne  Legislature  know- 
ing anything  about  them  except  the  member  who  introduced  them.  I 
believe  this  idea  ought  to  be  carried  out.  I  believe  it  will  simplify 
government,  and  reduce  the  expense  one  half  in  many  counties.  I  believe 
it  is  what  the  people  demand,  and  that  they  can  elect  Supervisors  with 
reference  to  that  question  who  will  be  better  able  to  determine  what 
salaries  officers  should  have  than  the  man  who  is  elected  to  the  Legisla- 
ture with  reference  to  how  he  shall  vote  on  United  States  Senator.  This 
is  the  true  principle  of  government — to  bring  it  home  to  the  people.  Tou 
cannot  bring  government  any  too  near  to  the  people.  You  cannot  make 
your  officers  any  too  much  responsible  directly  to  the  people. 

REMARKS  or  MR.  CAPLIS. 

Mr.  CAPLES.  Mr.  Chairman:  Whatever  objections  may  be  raised 
to  other  parts  of  this  report,  I  think  this  section  four  is  wholly  unobjec- 
tionable. It  is  part  of  the  system  that  is  made  necessary  and  indis- 
pensable by  the  action  of  this  committee  in  adopting  the  report  of  the 
Committee  on  Legislative  Department ;  inasmuch  as  the  Legislature 
is  to  be  cut  off  from  all  special  legislation,  it  becomes  indispensable 
to  make  provision  for  local  governments  by  general  laws.  This  sec- 
tion four  follows  that  general  principle;  it  is  clear  and  distinct,  and 
susceptible  of  but  one  interpretation,  and  covers  the  ground  as  far  as 
it  goes.  I  confess  I  am  utterly  unable  to  see  any  objections  to  one 
single  line  or  sentence  in  section  four.  The  amendment  offered  by 
the  gentleman  from  Placer  is  a  departure,  and  would  be  utterly  ruin- 
ous, to  say  that  a  part  of  a  county  should  adopt  township  organizations, 
and  another  part  remain  as  it  is;  that  would  inevitably  create  confu- 
sion, and  the  system  would  certainly  break  down  of  its  own  weight.  I 
take  it,  that  every  man  on  the  committee  will  refuse  to  adopt  that 
principle.  As  to  the  mode  prescribed  in  this  section  four,  it  is  pliant 
and  elastic,  and  the  people  may  adopt  it  by  a  vote  of  the  people  of 
the  couuty,  or  they  may  decide  to  remain  as  they  are;  that  is  as  it 
should  be;  there  will  be  no  confusion;  the  people  have  it  in  their  own 
hands  to  adopt  it,  or  let  it  alone.  As  to  the  amendment  of  the  gentle- 
man from  Santa  Clara,  it  seems  to  me  it  is  an  attempt  to  make  a  dis- 
tinction where  there  is  no  difference.  True,  he  would  hand  it  over  to 
the  Legislature,  but  there  he  will  be  precluded  by  the  action  of  this 
committee,  because  we  have  already  decided  that  there  shall  be  no 
special  legislation.  It  must  be  done  by  general  Act.  Why  not  do  it 
right  here,  and  now,  by  the  adoption  of  this  report  and  this  section  ? 
There  is  no  trouble  about  it,  and  the  people  of  a  county  may,  at  any 
time,  adopt  it  for  themselves.  You  cannot  pass  special  Acts,  and 
if  you  do  it  by  general  Act,  the  effect  will  be  exactly  the  same  as  it 
would  be  by  the  adoption  of  this  section,  so  where  is  the  necessity  for  leav- 
ing it  open  to  the  Legislature  in  future?  I  am  not  able  to  see  where 
there  would  be  anything  gained  by  ^t;  it  would  simply  be  calling  upon 
the  Legislature  to  do  what  might  be  done  here. 

THE   PREVIOUS   QUESTIOH. 

Mb.  WATERS.    I  move  the  previous  question. 

Seconded  by  Messrs.  West,  Eve^,  Larkin,  and  White. 

The  chairman.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

Thr  chairman.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

Lost. 

The  chairman.  The  question  is  now  on  the  amendment  offered 
by  the  gentleman  from  Placer,  Judge  Hale. 

Lost. 

Mr.  ROLFE.    Mr.  Chairman :  I  offer  a  substitute  for  section  four. 

The  secretary  read: 

"  Sec.  4.  The  Legislature  shall  establish  a  system  of  county  govern- 
ments, which  shall  be  uniform  throughout  the  State;  shall  provide  fur 
the  election  or  appointment  in  the  several  counties  of  Boards  of  Super- 
visors, Sheriffs,  County  Clerks,  District  .\ttomeys, and  such  other  county, 
township,  and  municipal  officers  as  public  convenience  may  require,  and 
shall  prescribe  their  duties  and  fix  their  compensations,  and  by  general 
laws  shall  provide  for  township  organization  under  which  any  oounty 
may  organize  whenever  a  majority  of  the  qualified  electors  of  such  county, 
voting  at  a  general  election,  shall  so  determine;  and  whenever  a  county 
shall  adopt  township  organization,  the  assessment  and  collection  of  the 
revenue  shall  bo  made,  and  the  business  of  sueh  county  and  the  local 
affairs  of  the  several  townships  therein  shall  be  managed  and  transacted 
in  the  manner  prescribed  by  such  general  laws.  It  shall  regulate  the 
ialaries  and  fees  of  all  county  officers,  and  for  this  purpose  may  classify 
the  county  by  population." 

remarks  or   MR.  BOLFI. 

Mr.  ROLFE.  Mr.  Chairman:  That  is  just  word  for  word  the  same 
as  the  amendment  offered  by  the  gentleman  from  Placer,  except  that  it 
leaves  out  these  words,  "subdivisions  of  counties,"  where  they  occur  in 
the  second  and  third  places.  It  leaves  that  part  out  which  some  gentle- 
men object  to  here.  Now,  my  object  in  offering  this  is  to  consolidate 
sections  four  and  five.  If  gentlemen  will  look  at  this  report  they  will 
find  there  are  twenty  sections — quite  a  long  document.  It  is  objection- 
able in  that  respect.  This  substitute  embodies  everything  that  is  con- 
tained in  sections  four  and  five — puts  it  in  one  section,  and  saves  several 
repetitions.  As  the  section  will  then  stand,  it  will  only  be  about  as  long 
as  section  five  now  is. 
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RIIIARES  or   MK.   WINAMS. 

Mr.  WINANS.  Mr.  Chairman:  I  moye  to  strike  out  the  words: 
"under  which  any  county  may  organize,"  and  insert  in  lieu  thereof  the 
words, "which  organization  any  county  may  adopt."  As  the  language 
now  reads  it  seems  to  make  periect  nonsense.  The  phraseology  is  this: 
"and  by  general  laws  shall  provide  for  township  organization,  under 
which  any  county  may  organize."  Now,  a  township  is  a  subdivision 
of  a  county.  How,  then,  a  county  can  organize  under  a  totvnship  organ- 
ization I  fail  to  understand.  The  meaning  is  what  I  want  embodied  iu 
the  amendment.  Put  such  languwe  in  the  Constitution,  and  the  part  is 
made  greater  than  the  whole.  "  May  provide  by  general  laws  for  town- 
ship organization,  under  which  anv  county  may  organize."  I  say  no 
county  can  organize  under  a  township  organization,  because  a  township 
is  part  of  a  county.  The  amendment  I  suggest  is  simply  to  correct  the 
phraseology,  and  make  that  verbal  accuracy  that  should  exist  in  a  Con- 
stitution. 

Mr.  AYERS.  I  suggest  that  it  might  be  cured  by  a  simple  transposi- 
tion, thus:  "shall  provide  for  township  organizations  by  general  laws, 
under  which  any  county  may  organize." 

Ms.  McCALLUM.  It  seems  to  me  that  the  section  is  good  as  it  is, 
and  I  don't  see  the  necessity  of  this  strained  construction.  "  By  general 
laws  shall  provide  for  township  organization,  under  which  any  county 
may  organize."  It  is  a  general  law.  There  is  no  question  about  it.  ft 
appears  to  me  there  is  no  amendment  necessary.  I  suppose  it  would  be 
still  more  complete  to  say,  "  by  general  laws  shall  provide,  etc.,  under 
which  laws  any  county  may  organize." 

Mr.  crouch.  There  is  one  serious  objection  to  the  amendment 
proposed  by  Judge  Bolfe.  He  says  the  Legislature  shall,  by  general 
and  uniform  laws,  provide  for  the  election  or  appointment  of  officers. 
I  certainly  should  object  to  the  appointment  oi  these  officers  in  any 
county.  I  understand  that  is  included  iu  the  substitute  proposed  by 
Judge  Rolfe,  and  I  shall  oppose  it. 

Mb.  JOHNSON.  I  think  the  language  proposed  by  the  gentleman 
from  San  Francisco  is  a  little  better  than  the  way  the  committee  have  it, 
but  it  is  suggested  that  ho  repeat  the  word  "organization." 

Mr.  WINANS.    I  have  no  objection  to  that. 

The  chairman.  The  question  is  on  the  amendment  proposed  by 
Mr.  Winans. 

Mr.  hale.  I  would  suegest  to  the  gentleman  from  San  Francisco 
to  strike  out  the  words  '"under  which,"  where  they  occur  in  the  second 
line,  and  substitute  the  word  "  in."  Also,  strike  out  the  words  "  may 
organize,"  where  they  occifr  in  the  third  line. 

Mr.  winans.    I  don't  see  the  relevancy  of  the  amendment. 

Mo.  HALE.    I  offer  that  as  an  amendment  to  the  amendment. 

Mr.  winans.  I  don't  think  my  amendment  is  understood.  In 
order  to  make  the  language  plain  and  clear,  I  propose  to  make  it  read : 
"  may  provide  for  township  organization,  which  any  county  may  adopt." 
That  language  will  convey,  without  any  doubt,  the  idea  intended  to  be 
conveyed  by  the  section. 

Mr.  hale.  The  amendment  I  propose  will  make  it  read  this  way : 
"The  Legislature  shall  establish  a  system  of  county  government  which 
shall  he  uniform  throughout  the  State,  and  by  geiieml  laws  shall  pro- 
vide for  township  organization  in  any  county,  whenever  a  majority  of 
the  qualified  electors  of  such  county  shall  so  determine." 

Mr.  AYERS.  I  submit  that  the  manner  in  which  the  gentleman  is 
attempting  to  amend  the  section  will  alter  the  meaning  which  the  com- 
mittee intended  to  convey.  He  strikes  out  the  wora  "county,"  and 
puts  in  township  organization,  and  as  I  understand  it,  it  is  the  inten- 
tion of  the  committee  to  have  it  so  that  each  county  may,  as  a  county, 
organize  under  it. 

Mr.  LARKIN.  If,  after  the  word  "organization,"  inline  three,  w* 
add  "  township  government,"  that  woula  make  it  perfectly  clear. 

Mr.  JOHNSON.  Mr.  Chairman :  It  seems  to  me  that  this  ought  to 
be  clear.  What  is  the  purport  of  the  Winans  amendment?  It  is  to 
make  section  four  read :  "  and  by  general  laws  shall  provide  for  town- 
ship organization,  which  any  county  may  adopt."  Now,  suppose  it  was 
as  the  gentleman  from  Los  Angeles  proposes,  it  would  read  :  "  and  shall 
provide  for  township  organization  by  general  laws,  under  which  any 
county  may  organize."  There  is  no  difference.  The  meaning  is  the 
same,  only  the  language  of  the  Winans  amendment  is  shorter  and  more 
apt,  because  every  township  organization  must  be  under  general  laws. 
Where  the  organization  is  adopted  it  is  under  general  laws. 

Mr.  freeman.  The  original  section  is  substantially  clear,  and  the 
amendments  proposed  have  the  same  ambiguities  as  the  original  section. 
The  amendment  proposed  by  the  gentleman  from  San  Francisco  reads 
that  the  Legislature  shall  provide  for  township  organization,  which  any 
county  may  adopt. 

Mr.  JOHNSON.     What  is  the  antecedent  of  "which?" 

Mr.  freeman.    "Township  organization." 

Mr.  JOHNSON.  Then  I  will  read  it  and  see  if  it  is  not  good  Ian- 
Ma.  FREEMAN.  That  is  not  the  question.  Under  these  general 
laws  the  county  is  to  organize.    It  is  all  right  the  way  it  is. 

TuR  CHAIRMAN,  'rhe  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Francisco,  Mr.  Winans. 

Lost. 

Thx  CHAIRMAN.  The  Question  is  on  the  amendment  of  the  gentle- 
man from  Placer,  Judge  Hale. 

Lost. 

Mr.  AYERS.    I  offer  an  amendment. 

Thr  SECRETARY  read: 

"  Strike  out '  by  general  laws '  hi  line  two,  aud  insert  the  same  after 
the  word  '  organization '  in  the  third  line,  so  as  to  read :  ' and  shall  pro- 
vide for  township  organization  by  general  laws,  under  which  any  county 
may  organize.' " 
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Trr  CHAIRMAN.    The  question  is  on  that  amendment. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Bernardino,  Judge  Rolfe. 

Mr.  EVEY.  I  move  that  the  words  "or  appointment"  be  stricken 
out  of  that  amendment. 

Mr.  rolfe.  What  will  be  done  in  case  of  the  death  of  the  County 
Clerk? 

Mr.  EVEY.  This  makes  the  appointment  by  the  Legislature.  They 
might  appoint  all  these  officers. 

Mr.  rolfe.    It  says  they  may  provide  for  them,  not  appoint  them. 

Mr.  tan  dyke.  I  suggest  that  we  strike  out  "  County  Clerks,  Dis- 
trict Attorneys,"  etc.,  because  we  have  already  provided  for  them. 

No  second. 

Thr  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  San  Beniardino,  Judge  Rolfe. 

Lost. 

The  CHAIRMAN.    The  Secretary  will  read  section  five. 

Thr  SECRETARY  read : 

Src.  5.  The  Legislature,  by  general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment,  in  the  several  counties,  of  Boards  of  Super- 
visors, Sheriffs,  County  Clerks,  District  Attorneys,  and  such  other  county, 
township,  and  municipal  officers  as  public  convenience  moy  require,  and 
shall  prescribe  tlieir  iluties  aud  fix  tneir  compensation.  It  shall  regulate 
the  salaries  and  fees  of  all  county  officers,  in  proportion  to  duties,  and 
for  this  purpose  may  classify  the  counties  by  population ;  and  it  shall 
provide  for  the  strict  accountability  of  county  and  township  officers  for 
all  fees  which  may  be  collected  by  them,  and  for  all  public  and  munici- 
pal moneys  which  may  be  paid  to  them  or  officially  come  into  their 
possession. 

Mr.  HER'RINGTON.    I  offer  an  amendment 

Thk  SECRETARY  read: 

"Add  after  the  word  'duties,'  in  line  five,  the  words  'and  responsi- 
bilities;' and  also,  strike  out  all  after  the  word  '  population.' " 

Mr.  HERRING'JiON.  Mr.  Chairman:  By  adding  the  words  "and 
responsibilities"  after  the  word  "duties"  it  will  cover  the  whole  ground 
emWaced  in  those  four  lines. 

Mr.  WEBSTER.    I  wish  to  offer  an  amendment  as  a  substitute. 

Thr  CHAIRMAN.  Not  in  order  at  present.  The  question  is  on  the 
amendment  of  the  gentleman  from  Santa  Clara. 

Lost 

Mr.  WEBSTER.    I  offer  my  substitute. 

Thr  SECRETARY  read : 

"  The  LegiAature,  by  general  and  uniform  laws,  shall  provide  for  the 
election,  by  the  several  counties,  of  Boards  of  Supervisors,  and  such 
other  county,  township,  and  municipal  officers  as  public  convenience 
may  require,  and  shall  prescribe  their  duties.  It  shall  fix  the  compen- 
sation of  the  members  of  the  Boards  of  Supervisors  of  the  several  coun- 
ties, and  shall  provide  for  a  strict  accountability  of  county  and  township 
officers  for  all  fees  which  may  be  collected  by  them,  and  for  all  public 
or  municipal  moneys  which  may  be  paid  to  them  or  finally  come  into  their 
possession." 

RBHARKS   or  MR.   WK8STRR. 

Mr.  WEBSTER.  Mr.  Chairman:  It  occurs  to  me  that  the  construc- 
tion of  this  word  "appointment,"  in  the  second  line,  is  altogether  too 
broad.  I  think,  sir,  it  would  be  subject  to  such  construction  as  alluded 
to;  that  is,  the  power  of  the  Legislature  to  appoint  county  officers, 
including  County  Boards  of  Supervisors;  so  I  have  left  that  word  out. 
In  this  proposition  I  have  made,  I  have  also  left  out  the  words  "  Sheriffs, 
County  Clerks,  District  Attorneys,"  etc.,  because  in  section  fourteen,  as 
amended,  of  the  report  of  the  Judiciary,  these  are  all  provided  for. 
It  is  simply  a  repetition  of  the  words.  I  have  also  left  out  the  proviso 
that  provides  for  the  salaries  of  county  officers.  I  claim  that  it  is  for 
the  twst  interest  of  all  concerned,  that  county  officers — the  salaries  and 
fees — should  be  provided  for  by  the  Boards  of  Supervisors  of  the  several 
counties.  We  know  very  well  that  most  of  the  evils  which  have  sprung 
up  here  on  account  of  the  misdirection  of  the  Legislature  have  worked 
great  injury.  I  have  known  instances  where  an  officer,  after  his  elec- 
tion, would  come  before  the  Legislature,  unknown  to  the  people  before 
his  term  of  office  began,  and  has  been,  through  special  legislation, 
enabled  to  increase  his  fees  and  salary.  I  think  this  had  better  be  pro- 
vided for  by  the  local  authorities.  1  believe  it  to  be  the  desire  of  this 
body,  and  of  the  people,  to  brin^  our  local  affairs  as  near  home  to  the 
people  as  possible.  If  the  salaries  of  these  minor  county  officers  are 
provided  for  and  fixed  by  the  local  authorities,  it  will  be  much  better 
than  if  done  by  a  general  bill.  You  can  take  as  an  illustration  the 
report  of  the  Judiciary  which  we  have  just  adopted.  Now,  there  are 
not  half  the  members  of  this  Convention  that  know  as  to  the  equity  of 
salaries  provided  for  In  many  of  the  counties.  It  is  claimed  now  that 
some  of  them  are  not  high  enough,  and  that  others  are  too  high.  It 
shows  the  impossibility  of  the  Legislature  fixing  salaries  for  minor 
officers. 

Thr  CHAIRMAN.    The  question  is  on  the  substitute. 

Division  was  called,  and  the  vote  stood :  Ayes,  39;  noes,  32. 

No  quorum  voting. 

RRKARES  or  MR.  rRRRMAM. 

Mr.  FREEMAN.  Mr.  Chairman :  The  gentleman  has  explained  that 
the  object  of  his  amendment  is  to  give  the  Boards  of  Supervisors  the 
right  to  fix  the  compensation  of  county  officers.  I  desire  to  call  his 
attention  to  the  fact  that  his  amendment  will  not  realize  any  such  object. 
The  Legislature,  by  virtue  of  its  general  power,  will  have  full  control 
over  this  matter,  unless  something  in  his  amendment  says  that  this 
power  shall  be  vested  solely  in  Boards  of  Supervisors.  Now,  the  evil 
which  the  counties  sought  to  avoid  in  this  report  was  this:  the  evil  of 
special  pleading;  the  evil  of  men  going  from  the  county  to  the  Legisla- 
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ture,  and  having  special  laws  passed  which  affected  their  county  only. 
To  cure  that  evil,  the  committee  have  provided  foraclassification  of  coun- 
ties, and  provided  that  the  salaries  of  the  various  county  officers  should 
be  fixed  upon  some  scale.  Vow,  the  amendment  does  not  provide  for 
that,  nor  for  anytbine  else.  The  simple  result  will  be,  that  the  lyegis- 
lature  will,  as  heretofore,  have  control  over  the  question.  They  will  in 
the  future,  as  in  the  past,  have  a  right  to  make  a  local  fee  bill,  because 
it  must  be  made  in  some  way.  The  ameudinent  does  not  provide,  as  he 
wishes,  that  these  matters  should  be  under  the  control  of  the  Supervisors. 
If  the  committee  desire  that  the  Supervisors  should  have  control,  I  don't 
know  that  I  have  any  objection ;  but  I  don't  want  them  to  vote  under 
a  delusion. 

Mb.  van  dyke.  I  call  the  gentleman's  attention  to  the  legislative 
article  already  adopted,  which  provides  that  the  Legislature  shall  not 
pass  special  laws  in  regard  to  fees. 

Mr.  freeman.  Yes;  the  Legislature  will  have  to  pass  general 
laws. 

Mb.  VAN  DYKE.  I  think  this  is  the  proper  place  to- put  it.  Under 
the  scheme  we  have  been  formulating  here,  the  Legislature  cannot  pass 
special  laws,  and  the  necessary  consequence  will  be  to  throw  a  greatdcal 
of  the  local  business  upon  the  Boards  of  Supervisors  of  their  respective 
counties.  It  will  have  the  effect  of  raising  the  standard  of  that  body. 
The  people  will  elect  a  Board  that  they  have  confidence  in,  and  I  say  it 
is  proper  that  they  should  be  given  power  to  fix  the  fees  of  county  officers. 

Mb.  biggs.    An  amendment  to  the  amendment. 

Th«  secretary  read: 

"The  Supervisors  shall  fix  the  salaries  of  all  other  county  officers." 

Mb.  WEBSTER.    I  accept  the  amendment. 

Me.  VAN  DYKE.  I  suggest  that  you  make  it  read  "other  county 
officers  not  otherwise  provided  for." 

Mb.  WEBSTER.    I  accept  the  suggestion. 

Mb.  WINANS.  I  submit  that  Sheriffs,  County  Clerks,  and  District 
Attorneys  ought  to  be  constitutional  officers.  They  always  have  been 
such,  and  ought  always  to  be. 

Mb.  VAN  DYKE.    They  are  provided  for  in  the^rticle  on  judiciary. 

RKMABKa  or  UB.  WATEBS. 

Mb.  waters.  Mr.  Chairman:  I  think  there  is  one  objection  to  this 
amendment  which  gives  power  to  fix  the  salaries  of  the  several  county 
officers  to  the  counties.  It  is  this:  some  of  these  county  officers  have 
duties  to  perform  in  which  the  State  has  an  interest,  and  the  Legislature 
has  something  to  say  as  to  the  duties  to  be  performed  by  these  officers, 
and  the  pay  they  shall  receive.  Now,  for  instance,  the  State  has  an 
interest  in  the  duties  to  be  performed*  by  County  Assessors,  and  has 
something  to  do  in  sayinf^  what  they  shall  receive.  The  Tax  Collector, 
the  Sheriff,  and  the  District  Attorney  are  in  the  same  category.  It  ought 
not  to  be  left  to  the  local  Boards  to  so  reduce  the  pay  that  these  officers 
cannot  afford  to  hold  the  office.  Now,  there  has  been  an 'instance  of  one 
county  in  this  Slate  where  the  county  was  so  situated  that  if  they  could 
have  done  it,  they  would  not  have  had  a  single  officer  in  the  county. 
The  County  of  £1  Dorado  was  in  such  a  situation,  that  they  could  not 
even  afford  to  have  a  Board  of  Supervisors,  for  fear  that  summons  would 
be  served  on  them.  Now,  might  not  this  act  in  such  a  way  that  you 
would  havo  no  assessment  roll.  I  think  it  is  unreasonable.  I  think 
that  power  should  not  be  given  to  the  local  Board. 

BEUIHKS    or   MB   BALI. 

Mb.  hale.  Mr.  Chairman:  I  hope  the  amendment  will  not  pass. 
I  am  unable  to  see  wherein  it  is  any  improvement  upon  this  section 
reported  by  the  committee.  I  am  aware  of  the  fact  that  the  gentleman 
who  makes  this  motion  says  he  proposes  to  substitute  the  Boards  of 
Supervisors  for  the  Legislature,  in  fixing  the  fe«s  and  salaries  of  all 
county  officers,  except  their  own  fees;  and  I  suppose,  from  the  discus- 
sion here,  that  there  is  some  color  of  sanction  for  the  idea  in  our  article 
on  legislative  department,  wherein  we  have  inserted  four  distinct  cases, 
and  denied  the  Legislature  the  right  to  pass  such  local  or  special  laws. 
If  the  legislative  article  intends  anything  of  tlfis  kind,  however,  it  is 
news  to  me.  The  evil  they  sought  to  remedy  was  to  avoid  this  legis- 
lation for  special  localities.  What  was  proposed  was,  that  instead  of 
having  local  legislation  by  the  Legislature,  we  were  to  have  local  Legis- 
latures, or  Boards  of  Supervisors.  But  no  such  idea  was  understood  as 
this  in  the  Committee  of  the  Whole  when  that  article  was  adopted. 
The  scheme  of  the  committee  was  this:  in  place  of  special  local  legis- 
lation by  the  Legislature,  there  should  be  general  laws  provided.  For 
instance,  in  place  of  having  a  bill  passed,  regulating  the  fees  of  the 
Sheriff  in  Placer  County,  there  should  be  a  law  providing  for  the  fees 
and  compensation  of  the  Sheriffs  and  other  officers  of  the  counties  of 
the  State,  and  they  can  classify  the  counties  by  population  so  as  to  do  it, 
and  to  give  to  each  set  of  officers,  according  to  the  classification  of 
the  counties,  a  just  compensation.  It  was  never  contemplated  taking 
that  power  out  of  the  hands  of  the  Legislature  and  placing  it  in  the 
local  Boards  of  Supervisors.  That  would  be  a  most  dangerous  experi- 
ment, and  those  who  try  it  will  very  soon  have  occasion  to  recede 
from  their  experiment.  'That  is  not  the  evil  sought  to  be  remedied.  H 
was  to  require  these  laws  to  be  made  general.  If  you  undertake  to 
leave  it  to  the  Boards  of  Supervisors  to  fix  the  compensation  of  county 
officers,  you  will  soon  have  Pandemonium  in  these  counties.  You  can- 
not point  me  to  a  county  where  you  would  not  have  it.  The  committee 
have  formulated  this  section  upon  the  same  principle  on  which  the 
Committee  on  Legislative  Department  acted,  and  I  hope  the  amendment 
will  not  prevail. 

Mb.  WYATT.  I  am  a  good  deal  like  the  fellow  who  was  too  lazy  to 
say  his  prayers.  He  hung  the  I/ord's  Prayer  on  the  foot  of  his  bed,  and, 
pointing  to  the  paper,  said:  "  Lord,  them's  my  sentiments,"  and  jumped 
into  bed.  Judge  Hale  has  stolen  a  march  on  me  and  uttered  my  senti- 
ments exactly. 


Mb.  TINNIN.  I  desire  to  call  attention  to  section  fourteen  of  the 
report  of  the  Judiciary  Committee:  "The  Legislature  shall  provide  for 
the  election  of  Clerks,  Sheriffs,  and  other  necessary  officers,  and  shall 
fix,  by  law,  their  duties  and  compensation,  which  compensation  shall 
not  be  increased  or  diminished,"  etc.  Now,  the  committee  has  passed 
this.    If  you  wish  to  undo  it,  vote  for  the  Webster  amendment. 

Mb.  WINANS.  I  submit  that  it  would  not  undo  it,  for  the  two 
would  be  in  direct  conflict  with  each  other. 

Tub  chairman.    The  question  is  on  the  amendment. 

Lost. 

Thb  chairman.    The  Secretary  will  read  section  six. 

Tbb  secretary  read : 

Sko.  6.  Corporations,  for  municipal  purposes,  shall  not  be  created  by 
special  laws,  but  the  Legislature,  by  ^neral  laws,  shall  provide  for  the 
incorporation,  organization,  and  classification,  in  proportion  to  popula- 
tion, of  cities  and  towns,  and  cities  and  towns  heretofore  organized  or 
incorporated  may  become  organized  under  and  subject  to  such  general 
laws.  Cities  and  towns  may  become  incorporated  under  general  laws, 
whenever  a  majority  of  the  electora  voting  at  a  general  election  shall  so 
determine,  and  shall  organize  in  conformity  therewith. 

Mr.  HERRI NGTON .    I  offer  an  amendment. 

Thb  secretary  read: 

"Strike  out  all  down  to  and  including  the  word  'but,'  in  line  two." 

Mb.  smith,  of  Santa  Clara.    Mr.  Chairman :  I  offer  an  amendment. 

Thb  chairman.    Out  of  order  at  present. 

Mr.  HERRINGTON.  This  clause  is  entirely  unnecessary.  The 
Legislature  is  bound  to  provide  by  general  laws — -they  cannot  do  it  by 
special  laws.     This  is  to  strike  out  the  negative  proposition. 

Thb  chairman.    The  question  is  on  the  amendment. 

Division  was  called  for,  and  the  amendment  was  adopted  by  a  vote  of 
52  ayes  to  26  noes. 

Mb.  smith,  of  Santa  Clara:  I  offer  an  amendment  to  section  six. 

Tbb  secretary  read: 

"  No  city  or  town  shall  include  within  its  limits  any  adjacent  fanning 
land  without  the  consent  of  the  owners  thereof." 

Mb.  DUDLEY,  of  Solano.  I  hope  that  amendment  will  be  adopted. 
Cities  often  take  in  adjacent  lands  for  the  purpose  of  making  taxes. 

Mr.  van  DYKE.  Mr.  Chairman  :  I  nope  the  amendment  will  not 
be  adopted.  I  know  of  some  gentlemen  who  own  rich  land  adjacent  to 
town,  who  pay  no  taxes,  and  I  am  in  favor  of  compelling  them  to  help 
bear  the  burden. 

Mb.  McCALLUM.  Mr.  Chairman :  This  amendment  was  before  the 
committee,  and  the  committee  were  unanimous  against  the  proposition. 
It  seems  to  me  there  is  a  very  serious  objection  to  such  a  proposition.  It 
would  work  most  disastmusly  in  many  cases.  There  might  be  some 
cases  where  it  might  work  well,  but  the  Constitution  must  apply  to  all. 

Mb.  WHITE.  I  hope  the  amendment  will  be  adopted,  because  I 
have  known  very  serious  inconveniences  to  farming  land  which  were 
tried  to  be  incorporated  into  the  town.  There  is  a  constant  fight  between 
towns  and  the  local  farms  around. 

The  amendment  was  rejected. 

Thb  CHAIRMAN.    The  Secretary  will  read  section  seven. 

Tbe  SECRETARY  read : 

Sec.  7.  City  and  county  governments  may  be  merged  and  •nnsoli- 
dated  into  one  municipal  government,  with  one  set  of  officers,  and  may 
be  incorporated  under  general  laws  providing  for  the  incorporation  and 
organization  of  corporations  for  municipal  purposes.  The  provisions  of 
this  Constitution  applicable  to  cities,  and  also  those  applicable  to  counties, 
so  far  as  not  inconsistent  or  not  prohibited  to  cities,  shall  be  applicable 
to  such  consolidated  government.  In  consolidated  city  and  county  gov- 
ernments, of  more  than  one  hundred  thousand  population,  there  snail 
be  two  Boards  of  Supervisors  or  houses  of  legislation — one  of  which,  to 
consist  of  twelve  persons,  shall  be  electSd  by  general  ticket  from  the  city 
and  county  at  large,  and  shall  hold  office  for  the  term  of  four  years,  but 
shall  be  so  classified  that,  after  the  first  election,  only  six  shall  be  elected 
every  two  years;  the  other,  to  consist  of  twelve  persons, shall  be  elected 
every  two  years,  and  shall  hold  office  for  two  years.  Any  casual  vacancy 
in  tbe  office  of  Supervisor  in  either  Board  shall  be  filled  by  the  Mayor. 

Mr.  van  dyke.  Mr.  Chairman:  This  section  emanated  from 
Judge  Hager,  and  he  desired  an  opportunity  to  discuss  it.  I  ask,  as  a 
favor,  that  it  be  passed  for  the  present.     He  will  be  here  to-night 

Mr.  CASSERliY.  Mr.  Chairman:  I  telegraphed  to  Judge  Iia^r, and 
received  a  reply  from  him,  in  which  he  says  he  will  be  up  to-night.  I 
have  no  doubt  he  would  greatly  prefer  to  have  the  section  passed  over 
for  the  present. 

Tbb  chairman.  Tbe  question  is  on  the  motion  to  postpone  until 
to-morrow. 

Carried. 

The  SECRETARY  read  section  eight. 

Sue.  8.  No  person  shall  bd  eligible  to  a  county  ur  city  office  unless 
he  has  been  a  citizen  and  resident  within  such  county  or  city  for  two 
years  next  preceding  his  election  or  appointment  to  an  office  therein. 

Mb.  freeman.    Mr.  Chairman :  1  move  to  strike  out  section  eight. 

Tbb  chairman.  The  question  is  on  the  motion  to  strike  out  sec- 
tion eight. 

Mb.  freeman.  Mr.  Chairman:  I  will  say,  in  the  first  place,  I 
think  it  is  entirely  competent  for  the  Legislature  to  provide  for  a  qualifi- 
cation which  a  man  shall  have  to  be  elected  to  office;  in  the  next  place, 
in  ray  judgment,  the  best  qualification  he  can  have  is  the  fact  that, 
having  been  voted  for,  he  has  received  a  sufficient  number  of  votes  to 
elect  him.  This  section  is  directed  to  persons  coming  into  a  neighbor- 
hood and  running  for  office.  Tbe  fact  that  a  man  is  a  new-comer  is  a  fact 
which  the  voters  themselves  must  take  into  consideration,  and  if,  not- 
withstanding that  fact,  ibey  prefer  him  to  some  older  citizen,  I  think 
that  preference  should  be  respected. 

Mb.  TINNIN.    Mr.  Chairman :  I  hope  (be  motion  made  will  not  pre- 
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rail.  I  think  it  is  a  very  necessary  section.  It  is  necessary,  for  the 
reason  that  committees  should  be  governed  by  those  who  fully  compre- 
hend the  necessities  of  the  people.  Now,  this  idea  of  men  stepping 
immediately  into  a  community,  and  comprehending  the  wants  of  the 
community,  is  an  impossibjiity.  In  moments  of  great  excitement  it 
often  happens  that  men  are  placed  in  office  not  competent  to  perform 
the  duties. 

BKMABKS   or   MB.   BABBOUB. 

Mb.  BABBOUR.  Mr.  Chairman:  I  hope  the  motion  to  strike  out 
will  carry,  and  that  this  Convention  will  not  stultify  itself  by  declaring 
that  the  people  are  not  capable  of  self-government.  No  such  provision 
as  this  exists  anywhere.  If  you  can  make  a  limit  of  this  kina,  for  tl)e 
reasons  just  asserted,  you  might  go  on  and  prescribe  other  qualifications, 
limiting  and  restricting  the  power  of  the  people  in  the  selection  of  their 
officers.  If  we  are  to  have  a  free  government  by  the  people,  it  seems  to 
me  it  is  safe  to  trust  the  people  to  select  their  own  officers.  Such  a  pro- 
vision has  no  business  in  the  Constitution. 

KBIIARKS  OF  MB.  MCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman :  To  use  a  stale  argument,  I  hope 
the  motion  will  be  adopted,  and  the  section  stricken  out.  All  these  lim- 
itations are  simply  limitations  upon  the  liberty  of  the  {)eople,and  where 
not  necessary,  they  should  not  be  inserted  in  the  Constitution. 

Mr.  HOWARD,  of  Los  Angeles.  I  would  like  to  ask  the  gentleman  a 
question. 

Mb.  McCALLUM.    Certainly. 

Me.  HOWARD.  Why,  then,  not  allow  all  aliens  to  vote?  Why 
require  a  man  to  be  naturalized  in  order  to  vote  or  be  admitted  to  office? 

Mb.  McCALLUM.  My  proposition  is  that  these  are  limitations  upon 
the  people.  I  do  not  see  that  the  questions  affect  my  proposition.  I 
concede  that  in  such  cases,  and  in  all  cases  where  there  is  a  necessity  for 
a  limitation  upon  the  people — upon  the  liberties  of  the  people — that  limit 
ought  to  be  inserted  in  the  Constitution.  But  in  this  matter  I  think  the 
people  are  fully  competent  to  determine  among  themselves  who  is  qual- 
ified and  who  is  not,  and  determine  who  they  will  elect  and  who  not. 

Mb.  TINNIN.    Will  the  gentleman  allow  me  a  question? 

Mb.  McCALLUM.    Yes,  sir. 

Mb.  TINNiy.  Didn't  you  vote  upon  the  clause  of  the  Judiciary 
Committee  requiring  judicial  offices  to  be  of  a  certain  class,  and  was  not 
that  a  limit? 

Mb.  McCALLUM.  I  am  not  denying  that  the  Constitution  has  to 
make  limitations  in  a  certain  sense.  They  have  to  commend  what  is 
right  in  one  case,  and  prohibit  what  is  wrong  in  another.  But  what  I 
object  to  is  going  into  unnecessary  details  in  this  thing.  Now,  sir,  in 
the  more  populous  counties,  where  population  and  wealth  have  doubled 
in  the  last  five  or  six  years,  those  of  us  who  have  resided  there  twenty- 
five  or  thirty  years,  do  not  propose  to  place  any  limit  upon  the  liberties 
of  the  people — they  may  select  whom  they  please.  I  understand  that 
some  memoers  of  this  Convention  might  possibly  be  interested  in  this 
question,  but  I  would  remind  them  that  they  have  just  as  good  a  chance 
as  anybody  else.    I  hope  the  motion  will  prevail. 

BIUABKS  OF   MB.   DUDLBT. 

Mb.  DUDLEY.  Mr.  Chairman:  I  submit  to  this  committee  that  a 
proposition  which  prevents  persons  from  aspiring  to  office  until  they 
shall  have  got  their  house  warm,  is  not  an  unnecessary  detail.  It  has 
occurred  in  this  State  in  the  past,  and  may  occur  again,  that  gentlemen, 
owing  to  the  shifting  of  the  party  in  power,  have  ^one  from  one  locality 
to  another  for  the  sine  purpose  of  having  a  voictfm  the  management  of 
public  affairs.  Now,  no  one  knows  better  than  tde  gentleman  from  Ala- 
meda, the  methods  and  means  by  which  men  are  nominated  for  office. 
They  know  that  when  the  nomination  is  once  made  the  line  is  drawn 
between  parties  in  a  political  contest,  and  the  question  of  the  length  of 
residence  of  the  candidate  is  no  longer  in  view.  It  is  taken  for  granted 
that  the  nominating  convention  has  passed  upon  the  matter,  and  that  the 
candidate  is  acceptable.  Now,  it  is  not  asking  too  much  of  a  man,  before 
he  becomes  an  applicant  for  office,  that  he  should  have  become  a  resi- 
dent long  enough  to  enable  him  to  comprehend  the  wants,  wishes,  and 
necessities  of  the  community  in  which  he  lives.  I  hope,  therefore,  that 
the  section  will  be  adopted.  I  should  prefer  to  require  a  residence  of 
five  years.  There  are  plenty  of  prominent  residents  in  this  State  to  hold 
all  the  offices. , 

BIliABKS   OF   MB.   HBBBIKOTON. 

Mb.  HERRINGTON.  Mr.  Chairman :  I  submit  to  the  committee 
such  as  that  savors  a  little  of  spite.  Now,  it  has  been  thought  when 
once  one  becomes  a  citizen  of  the  United  States,  or  has  grown  up  here 
for  a  period  of  twenty-one  yejrs,  or  has  been  here  five  years  and 
naturalized,  that  he  understands  the  theory  of  this  government.  I  sub- 
mit that  it  is  not  necessary  that  a  man  should  reside  three  or  four  years 
in  a  county.  If  it  is  necessary  for  him  to  be  there  two  years  in  order  to 
hold  any  of  these  local  offices,  we  may  just  as  well  consider  it  ten  ^ears. 
It  Is  not  a  question  of  the  number  of  years,  but  it  is  a  question  of 
honesty,  capability,  and  capacity  to  discharge  the  dutiea  of  the  office. 
And  I  submit  that  the  people  ought  to  be  their  own  judges  in  regard  to 
that  matter. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Carried. 

Tbb  secretary  read  section  nine: 

Sec.  9.  Any  city  having  a  population  of  more  than  one  hundred 
thousand  inhabitants  may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject'to  the  Constitution  and  laws  of  this  State,  by 
causing  a  Board  of  fifteen  freeholders,  who  shall  have  been  for  at  least 
five  years  qualified  electors  thereof,  to  be  elected  by  the  qualified  voters 
of  such  city,  at  any  general  or  special  election,  whose  duty  it  shall  be, 
within  ninety  days  alter  such  election,  to  prepare  and  propose  a  charter 
for  such  city,  which  shall  be  signed  in  duplicate  by  the  members  of  such 


Board,  or  a  majority  of  them,  and  returned,  one  copy  thereof  to  the 
Mayor,  or  other  chief  executive  officer  of  such  city,  and  the  other  to  the 
Recorder  of  deeds  of  the  county.  Such  proposed  charter  shall  then  be 
published  in  two  daily  papers  of  largest  general  circulation  in  such  city 
for  at  least  twenty  days,  and  within  not  less  than  thirty  da^s  after  such 
publication  it  shall  bo  submitted  to  the  qualified  electors  of^^such  city  at 
a  general  or  special  election,  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall,  at  the  end  of  sixty  days 
thereafter,  become  the  cliarter  of  such  city,  or  if  such  city  be  consoli- 
dated with  a  county  in  government,  then  of  such  city  and  county,  and 
shall  become  the  organic  law  thereof  and  supersede  any  existing  char- 
ter and  all  amendments  thereof,  and  all  special  laws  inconsistent  with 
such  charter.  A  copy  of  such  charter,  certified  by  the  Mayor,  or  chief 
executive  officer,  and  authenticated  by  the  seal  of  such  city,  setting 
forth  thi  submission  of  such  charter  to  the  electors,  and  its  ratification 
by  them,  shall  be  made  in  duplicate,  and  deposited,  one  in  the  office  of 
the  Secretary  of  State,  the  other,  after  being  recorded  in  the  office  of  the 
Recorder  of  deeds  of  the  county,  among  the  archives  of  the  city,  and 
thereafter  all  Courts  shall  take  judicial  notice  thereof.  The  charter  so 
ratified  may  be  amemled  at  intervals  of  not  less  than  two  years,  by  pro- 
posals therefor,  submitted  by  the  legislative  authority  of  the  city  to  the 
qualified  voters  thereof,  at  a  general  or  special  election  held  at  least 
sixty  days  after  the  publication  of  such  proposals,  and  ratified  by  at 
least  three  fifths  of  the  qualified  electors  voting  thereat.  In  submitting 
any  such  charter,  or  amendment  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the  voters,  and  may  be 
voted  on  separately  without  prejudice  to  the  others. 

Mb.  McC.\LLUM.  Mr.  Chairman:  I  make  the  same  motion  in 
regard  to  section  nine,  that  it  be  passed  temporarily.  That  is  the  princi- 
pal section  of  the  report. 

The  CHAIRMAN.  There  being  no  objection,  it  is  so  ordered.  The 
Secretary  will  read  section  ten. 

The  SECRETARY  read: 

Sec.  10.  The  compensation  or  fees  of  any  county,  city,  town,  or 
municipal  officer  shall  not  be  increased  after  his  election  or  during  his 
term  of^office ;  nor  shall  the  term  of  any  such  officer  be  extended  beyond 
the  period  for  which  he  is  elected  or  appointed. 

Me.  SWENSON.    I  offer  an  amendment. 

The  SECRETARY  read: 

"  Add  to  the  section :  '  But:  the  Board  of  Supervisors  may  r«iuiro  all 
such  officers  under  bond  to  renew  their  security  from  time  to  time,  and 
in  default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.' " 

Mb,  DUDLEY,  of  Solano.  I  move  to  strike  out  the  section,  because 
section  fourteen  of  the  article  on  judiciary,  already  adopted,  renders 
this  section  unnecessary. 

Mr.  FREEMAN.  I  think  the  gentleman  from  SMano  is  mistaken 
about  section  fourteen  being  sufficiently  broad  to  cover  the  ground 
covered  by  section  ten.  Section  fourteen  provides  for  the  election  of 
Clerks,  Supreme  Court  and  County  Clerks,  District  Attorneys,  Sheriffs, 
and  other  officers.  It  seems  to  me  that  section  would  be  construed  as 
having  reference  to  State  and  county  officers,  and  not  to  city  and  town- 
ship officers.  Section  ten  also  provides  that  their  terms  shall  not  be 
extended,  and  section  fourteen  of  the  other  article  makes  no  provision 
upon  that  subject.  Therefore,  it  seems  to  roe  best  to  retain  this  section. 
Both  provisions  are  good. 

M  R.  HALE.  Mr.  Chairman  :  I  hope  the  amendment  will  not  prevail. 
Now,  it  is  said  that  section  fourteen  of  the  judicial  article  covers  the 
ground ;  an  inspection  shows  that  it  does  not;  that  only  partially  covers 
It.  This  section  ten  is  just  where  it  belongs  in  this  Constitution;  it 
belongs  in  the  article  concerning  cities,  counties,  and  townships — it  is 
right  in  itself.  The  rule  applies  to  cities,  counties,  and  towns,  and  is 
right  and  just,  and  that  is  the  place  for  it. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  amendment  proposed  by 
the  gentleman  from  San  Francisco,  Mr.  Swenson. 

Lost. 

The  CHAIRMAN.    The  Secretary  will  read  section  eleven. 

The  SECRETARY  read : 

Sec.  II.  No  county,  city,  town,  or  other  public  or  municipal  corpora- 
tion, nor  the  inhabitants  thereof,  nor  the  property  therein,  shall  bo 
released  or  discharged  from  their  or  its  proportionate  share  of  taxes  to  be 
levied  for  State  purposes,  nor  shall  commutation  for  such  taxes  be 
authorized  in  any  form  whatever. 

No  amendment. 

The  SECRETARY  read : 

Sec.  12.  Any  county,  city,  town,or township,  may  make  and  enforce 
within  their  respective  limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws. 

Mb.  STUART.  Mr.  Chairman:  I  offer  an  amendment  to  be  added  to 
the  section. 

The  SECRETARY  read: 

"The  Legislature  shall  provide  by  law  for  the  inspection  of  all  dis- 
tilled liquors,  wines,  and  beer,  in  order  to  prevent  their  adulteration." 

BEMABKS   OF   MB.   3TUABT. 

Mb,  STUART.  Mr.  Chairman:  I  desire  to  have  the  legislative  power 
pass  laws  that  will  stand.  It  is  a  well  known  fact  that  adulterations 
have  become  the  order  of  the  day  in  these  as  well  as  other  things,  and  I 
want  to  see  laws  passed  to  prevent  it,  if  it  is  possible  to  do  so.  I  would 
like  to  have  the  Secretary  read  an  article  which  expresses  my  views  on 
this  subject. 
The  SECRETARY  read  the  following,  from  the  Dixon  Tribune: 
"A  Wine  Bubble  Priceed.— Charies  A.  Wetmore,  the  Alta's  corre- 
spondent at  the  Paris  Exposition,  has  been  making  a  tour  through  the 
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wine-making  regions  of  France,  and  studying  up  the  whole  subject  of 
the  manufacture  and  sale  of  wine  with  a  thoroughness  never  excelled. 
His  investigations  throw  a  flood  of  light  on  the  subject,  and  dispel  a  few 
illusions.  They  are  a  terrible  eye-opener  for  affected  connoisseurs  of 
French  wines.  We  might  almost  say  they  ought  to  make  a  temperance 
man  of  the  most  confirmed  old  bibber.  To  read  these  articles  is  to  lose 
faith  in  the  famous  wines  that  have  made  the  names  of  vineyards  and 
provinces,  by  which  they  are  called ,  known  throughout  the  civilized  and 
semi-civilized  world.  The  authorities  quoted  by  Mr.  Wetniore  entitle 
his  statements  to  the  most  respectful  consideration ;  and  if  the  account 
given  by  the  Bordeaux  merchants  themselves  can  be  trusted,  their  vin- 
tages are  more  a  triumph  of  chemistry  than  of  nature.  The  most  cele- 
brated wines  are  turned  out,  in  quantities  to  suit,  in  the  cellars  of 
Bordeaux,  Cette,  and  Marseilles.  No  order  for  a  particular  wine  ever 
embarrasses  a  French  merchant.  If  the  brand  is  not  in  market,  or  if 
the  vineyard  has  not  produced  anything  recently,  an  imitation  is  easily 
produced  by  mixing  strong  and  light  wines,  adding  alcohol  manufac- 
tured in  Germany,  from  potatoes,  and  then  dosing  the  compound  with 
chemicals,  to  give  the  required  color  and  bouquet.  Labels  are  no 
protection,  for  those  of  the  famous  vineyards  are  printed  fo|-  the  trade 
and  sold  in  quantities  to  suit.  Furthermore,  these  doctored  wines  can 
be  made  as  cheap  as  desired,  so  that  the  American  importer  can  buy 
Chateau  Lafitte  or  Sauterue  at  a  few  cents  a  bottle,  and  sell  it  for  as 
many  dollars  to  boobies  who  pride  themselves  on  knowing  every  vine- 
yard in  France.  A  certain  degree  of  mixing  and  alcoholization  are  con- 
sidered legitimate,and  authorized  by  the  Government,  though  the  wines 
for  home  consumption  must  not  be  alcoholized  so  highly  as  those  for 
export — the  Government  thinking  that  what  is  good  enough  for  foreign- 
ers must  not  be  allowed  to  twist  the  brains  and  Bum  the  stomachs  of  its 
own  citizens.  But  the  illegal  manufacture,  with  the  most  deleterious 
chemicals,  is,  according  to  Mr.  Wetmore,  boldly  practiced  under  the  eyes 
of  the  authorities.  The  French  themselves  do  not  aspire  to  drink  the 
grand  wines,  but  content  themselves  with  a  good  ordinary  wine  of  no 
particular  brand.  Our  author  advises  the  American  consumer  to  do  the 
same,  since  the  cheapest  wine  is  generally  the  best — at  least  the  purest. 
The  yield  of  the  few  famous  vineyards  is  very  small,  and  of  very  unequal 
degrees  of  merit  in  different  years;  but  the  regular  demand  from  all  the 
four  quarters  of  the  world  is  mat  every  year,  and  enough  manufactured 
to  supply  all  deficiencies." 

BIUAKKS  or  MR.   BOWABD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  We  have  upon  the 
books  a  severe  statute  against  the  adulteration  of  spirituous  liquors,  but 
it  has  never  been  enforced,  and  it  has  come  to  be  a  notorious  fact  that 
these  adulterations  are  universally  practiced,  to  the  great  injury  of  the 
health  of  our  people.  Now,  Congress  some  time  ago  investigated  this 
subject.  A  gentleman  who  has  lately  retired  from  the  business  assures 
me  that  not  one  tenth  of  the  liquors  drank  in  this  State  are  pure  liquors. 
That  nine  tenths  are  manufactured,  doctored,  and  poisoned  by  the  wnole- 
sale  liquor  dealers.  These  foreign  manufacturers  buy  our  California 
wines,  make  them  up  into  champagne,  adulterate  them,  and  ship  them 
back  to  us;  and  the  same  way  with  brandy.  They  mix  it  up  and  doc- 
tor it  up  with  all  sorts  of  impure  chemicals,  and  send  it  back  here  as 
pure  brandy.  There  is  another  evil.  It  interferes  with  the  manufacture 
of  pure  brandy  and  pure  wines.  It  interferes  with  the  pure  wine 
industry,  which  is  just  now  attracting  so  much  attention  in  this  country, 
and  for  which  there  is  springing  up  a  healthy  demand  in  London  and 
other  large  centers.  But  so  long  as  this  manufactured  stuff  takes  the 
place  of  it,  so  long  the  business  cannot  be  carried  on  profitably  here, 
because,  with  a  very  little  pure  California  wine  and  brandy  they  can 
make  enough  poison  by  adroit  mixing  to  supply  the  whole  market,  and 
destroy  the  health  of  the  people  also.  In  order  to  protect  our  own 
health,  and  the  industries  of  the  State,  we  must  make  and  enforce  strin- 
gent laws  against  the  adulteration  of  wines  and  liquors.  It  seems  to  me 
that  the  onlv  way  to  reach  it  is  to  do  the  way  they  do  in  some  portions 
of  Europe— by  inspection.  If  the  brandy  don't  come  out  colorless,  let 
them  knock  the  head  out  of  the  barrel  and  let  it  run.  My  own  opinion 
is  that  the  provision  ju:it  introduced  is  one  of  the  most  necessary  pro' 
visions  we  nave. 

Mr.  mills.    If  you  apply  it  to  one,  why  not  to  all? 

RKIIABKS   OF  MB.    BROWK. 

Mb.  BROWN.  Mr.  Chairman:  I  could  not  hear  the  remark  made  by 
the  gentleman  who  spoke  last.  One  thing  is  evident,  that  everything 
that  points  in  the  direction  of  having  fine  liquors  should  be  appreciated 
by  this  committee.  [Laughter.]  It  is  a  fact  that  numbers  of  our  citizens 
will  drink,  and  the  fact  that  the  liquors  are  poisonous  appears  not  to 
prevent  them  at  all.  In  the  midst  of  all  this  it  is  necessary  that  we 
should  guard  our  citizens,  if  we  can  do  it,  by  a  constitutional  provision, 
or  in  any  way  whatever  that  is  reasonable.  We  know  that  poisonous 
liquors  have  injured  many,  and  killed  many,  and  the  welfare  of  our 
citizens  must  be  guarded.    I  am  in  favor  of  the  amendment. 

REMARKS   OF   MR.   MCCALLUM. 

Mr.  McCALLUM.  Mr.  Chairman:  Now,  take  that  in  connection 
with  section  twelve,  that  "any  county,  city,  town,  or  township  may 
make  and  enforce,  within  its  respective  limits,  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  general  laws." 
This  is  the  article  on  cities  and  counties.  This  section  twelve  refers 
exclusively  to  them.  If  the  amendment  were  proper  in  any  place  in 
the  Constitution,  it  would  be  in  the  legislative  article,  and,  if  a  proper 
amendment,  when  we  come  to  consider  that  article  in  Convention,  the 
gentleman  can  offer  it.  But,  sir,  I  wish  to  say,  that  I  indorse  all  the 
gentleman  has  said  on  the  great  evil  of  adulteration  of  liquors.  But  the 
gentleman,  in  his  argument,  has  stated  that  we  already  have  a  statute 
upon  the  subject  which  has  never  been  enforced.  Then  if  it  cannot  be 
enforced,  what  will  this  amendment  amount  to?    It  is  proposed  to  say 


that  the  Legislature  shall  amend  that  Act  or  pass  some  other  Act.  I  had 
supposed  for  the  last  three  or  four  months  that  this  was  a  Constitutional 
Convention.  But  as  we  are  getting  so  much  into  details,  there  seems  to 
be  some  question  about  it.  There  is  no  precedent  for  this  kind  of  detail 
in  the  Constitution.  Why,  the  gentleman  from  Los  Angeles,  in  two 
hours,  can  specify  one  hundred  clauses  of  legislation  that  ought  to  be 
enacted,  yet  which  are  unnecessary  in  the  Constitution.  Nobody  denies 
that  the  Legislature  has  this  right  now.  To  make  it  consistent  we  had 
better  say  tbat  the  Legislature  shall  amend  the  present  law,  and  to  make 
it  thoroughly  consistent,  say  how  and  in  what  manner  they  shall  amend 
it  I  confess  that  I  am  becoming  imbued  with  some  respect  for  the  oft- 
repeated  complaint  that  we  are  getting  too  much  legislation  in  the  Con- 
stitution. 

Mr.  REDBY.  Mr.  Chairman:  I  hope,  before  gentlemen  vote  upon 
this  amendment,  they  will  reflect  and  consider  the  method  that  will  be 
necessary  to  carry  this  provision  into  effect.  It  will  require  a  Board  of 
officers  from  Siskiyou  to  San  Diego. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Sonoma. 

Lost. 

Mb.  SCHOMP.    I  offer  an  amendment. 

The  SECRETARY  read : 

"  Insert  after  the  word  '  township,'  in  the  first  line,  the  words  'school 
or  road  district.' " 

BRMABKS'OF  MB.  SCHOMP. 

Mr.  SCHOMP.  ^r.  Chairman  :  I  offer  that  in  the  interests  of  public 
highways.  We  have  labored  under  great  difficulties  in  the  improve- 
ment of  these  highways,  by  reason  of  the  system  of  levying  taxes. 
They  have  to  be  general  throughout  the  county,  and  they  were  gener- 
ally levied  to  meet  the  general  wants.  Now,  we  desire  in  this  case  to 
meet  special  wants,  by  authorizing  the  Board  of  Supervisors  to  levy  a 
tax  for  roads  in  these  local  districts.  We  have  in  the  county  in  which 
I  live  great  diversity  of  soil.  In  some  places  the  natural  roadbeds  are 
about  all  we  need  in  the  way  of  roads,  and  in  other  places  it  requires  a 
large  amount  of  money  to  make  good  roads.  Some  of  us  are  willing  to 
have  our  roads  made  permanent,  and  to  pay  forit,if  the  Board  of  Super- 
visors can  have  the  power  to  levy  the  tax  necessary. 

Me.  FREEMAN.  The  amendment  seems  to  go  far  b^ond  what  the 
gentleman  professes  to  want.  It  makes  a  road  district  a  legislative  body, 
because  they  have  power  to  pass  laws,  and  make  police  and  other  looil 
regulations. 

Thi  CHAIRMAN.    The  question  is  on  the  adoption  of  the  amendment. 

Xiost. 

Mb.  HALE.    Mr.  Chairman :  I  offer  an  amendment  to  the  section. 

Thb  SECRETARY  read : 

"  Amend  the  section  by  striking  out  the  words  'as  are  not  in  conflict 
with,'  where  they  occur  in  the  third  line,  and  substitute  therefor  the 
following:  'as  shall  be  authorized  and  prescribed  by.'" 

BBMARXa  OF  MB.   HALE. 

Mr.  HALE.  Mr. Chairman:  Thisamendmentlhopemaybeadopted, 
for  the  purpose  of  carrying  out  the  intention  of  the  committee.  You 
will  observe  that  the  words  here  are  "all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  general  laws."  In  these 
townships,  as  suggested  by  Mr.  Freeman,  there  are  no  Boards  to  make 
these  regulations.  The  amendment  contemplates  that  general  laws 
shall  be  passed  by  the  Legislature,  prescribing  the  means  under  which 
cities,  counties,  townsjind  townships  may  make  and  enforce  these  reg- 
ulations for  sanitary  and  other  purposes.  Upon  the  breaking  out  of 
contagious  or  infectious  diseases,  there  must  be  power  to  protect  the 
community.  In  cities  they  can  do  it,  because  they  have  Boards  to 
regulate  such  matters.  But  in  townships  they  have  no  such  organiza- 
tions, and  the  methods  and  means  by  which  they  are  to  accomplish 
these  things,  ought  to  be  prescribed  and  regulated  by  general  laws. 

Mr.  BLACKMER.  Mr.  Chairman:  I  prefer  the  section  reported  by 
the  committee,  and  it  seems  to  me  it  is  desirable  upon  this  ground :  I 
believe  these  local  authorities  ought  to  be  left  to  do  all  those  things  that, 
in  their  judgment  are  necessary  to  be  done,  and  that.are  not  in  conflict 
with  the  general  laws  of  the  State.  But  to  say  they  shall  do  nothing 
except  tbat  which  is  prescribed  by  law,  is  to  put  an  iron-bound  rule  in 
the  Constitution.  Leave  it  to  them  to  do  such  things  as  in  their  judg- 
ment are  best,  so  long  as  they  do  not^oonflict  with  the  general  law. 

Mr.  HERRINGTON.  This  is  an  ungraminatical  sentence.  I  offer  the 
following  amendment: 

Thk  SECRETARY  read: 

"Strike  out  the  words 'their  respective,'  in  line  two,  and  insert  the 
word  '  it's'  in  lieu  thereof." 

Mr.  McCALLUM.  Mr.  Chairman :  As  to  the  last  amendment,  there 
is  no  question  but  that  it  is  necessary  to  make  sense,  and  make  it  gram- 
matical. As  to  the  amendment  offered  by  the  gentleman  from  Placer,  I 
have  this  to  say :  these  little  two  lines  and  a  half  here,  I  think  were  formu- 
lated, and  written  over  and  over  again,  more  than  any  section  in  this 
report,  and  I  had  supposed  the  committee  had  reached  a  happy  agree- 
ment upon  that  little  section  twelve.  The  gentleman  from  Placer  had 
his  full  share  in  the  construction  of  that  section. 

Mr.  TINNIN.  Mr.  Chairman :  I  am  sorry  to  see  that  the  j^ntleman 
from  Placer,  and  the  gentleman  from  Alameda,  cannot  rest  satisfied  with 
their  own  work.  They  had  a  great  deal  to  do  in  formulating  that  in 
the  committee.  Now,'l  think  both  of  these  amendments  are  improper. 
I  think  the  section  is  all  right  as  it  is. 

The  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  Placer,  Judge  Hale. 

Lost. 

The  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Santa  Clara,  Mr.  Herrington. 

Adopted. 
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Thx  chairman.    The  Secretary  will  read  section  thirteen : 

Thk  SECRETARY  read: 

Sic.  13.  Taxes  for  county,  city,  town,  school,  and  other  local  pur- 
poses must  be  levied  on  alt  subjects  and  objects  of  taxation.  In  addition 
u>  that  which  may  be  levied  for  the  payment  of  the  principal  and  inter- 
est of  existing  indebtedness,  the  annual  rate  on  property  shall  not  exceed 
the  following:  For  county  purposes,  in  counti^  having  two  million  dol- 
lars or  less,  snail  not  ezceea  — -  cents  on  the  one  hundred  dollars'  valu- 
ation ;    in  counties  having  six  million  dollars,  and  under  ten  million 

dollars,  such  rate  shall  not  exceed cents  on  the  one  hundred  dollars' 

valuation;  and  in  counties  having  ten  million  dollars  or  more,  such 

rate  shall  not  exceed cents  on  the  one  hundred  dollars'  valuation. 

For  city  and  town  purposes  such  annual  rate  on  property  in  incorpo- 
rated cities  and  towns  shall  not  exceed cents  on  the  one  hundred 

dollars'  valuation;  and  in  any  city  and  county  with  consolidated  gov- 
ernment, such  rate  shall  not  exceed  — ^  cents  on  the  one  hundred  dol- 
lars' valuation. 

Mr.  white.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  president.  "Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  City,  County,  and  Township  Organization, 
that  they  have  made  progress,  and  ask.  leave  to  sit  again. 

xDiovsmutHT. 

Mr.  BLACEMER.  Mr.  President :  I  move  that  the  Convention  do 
now  adjourn. 

Carried. 

And,  at  five  o'clock  r.  u.,  the  Convention  stood  adjourned  until 
to-morrow  morning,  at  nine  o'clock  and  thirty  minutes. 


ONE  HUNDRED  AND  TWELFTH  DAY. 
Sacbiuihto,  Friday,  January  17th,  1879. 
The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  callid,  and  members  found  in  attendance  as  follows : 


Andrews, 

Herold. 

Rhodes, 

Ayers, 

Herrington, 

Ringgold, 

Barbour, 

Hitchcock, 

Rolle, 

Barry, 

Holmes, 

Schomp, 

Barton, 

Howard, ofLosAngele8,Shoemaker,                  . 

Belcher, 

Howard,  of  Mariposa, 

Shurtleff, 

Bell, 

Huestis, 

Smith,  of  Santa  Clara, 

Biggs, 

Hughey, 

Smith,  of  4th  District, 

Blackraer, 

Hunter, 

8mith,of  San  Francisco, 

Boggs, 

Johnson, 

Soule, 

Boucher, 

Jones, 

Stedman, 

Brown, 

Joyce, 

Steele, 

Burt, 

Kelley, 

Stevenson, 

Campbell, 

Kenny, 

Stuart, 

Caples, 

Keyes, 

Sweasey, 

Casserly, 

Kleine, 

Swenson, 

Chapman, 

Laine, 

Swing, 

Charles, 

Lampson, 

Thompson, 

Condon, 

Larkin, 

Tinnin, 

Croueh, 

liarue. 

Townsend, 

Davis, 

Lindow, 

Tully, 

Oowling, 

Mansfield, 

Turner, 

Doyle, 

Martin,  of  Alameda, 

Tuttle, 

Dudley,  of  Solano, 

Martin,  of  Santa  Cruz 

Vacquerel, 

Dunlap, 

McCalliiin, 

Van  Dyke, 

Edgerton, 

McConios, 

Van  Voorhies, 

Estey, 

McFarland, 

Walker,  of  Tuolumne, 

Evey,      ' 

McNutt, 

Waters, 

Farrell, 

Mills, 

Webster, 

Fawcett, 

Moffat. 

Weller, 

Freeman, 

Moreland, 

Wellin, 

Freud, 

Murphy, 

West, 

Glascock, 

Nason, 

White, 

Gorman, 

Neunaber, 

Wickes, 

Grace, 

Ohieyer, 

Wilson,  of  Tehama, 

Hager, 
Hale, 

Prouty, 

Winans,  • 

Reed, 

Wyatt, 

Harrison, 

Reynolds, 

Mr.  President. 

Harvey, 

AB9KNT. 

Barnes, 

&' 

Noel, 

Beerstecher, 

O'Donnell, 

Berry, 

Heiskell, 

O'Sullivan, 

Cowden, 

Hilbom, 

Overton, 

Cross, 

Ininan, 

Porter, 

Dean, 

Laviene, 

Pulliam, 

Dudley,of  San  Joaquin,  Lewfs, 

Reddy, 

Eagon, 

McConnell, 

Schell, 

Estee, 

McCoy, 

Shafler, 

Filcher, 

Miller, 

Terry, 

Finney, 

Morse, 

Walker,  of  Marin, 

Garvey, 

Nelson, 

Wilson,  of  1st  District. 

Graves, 

t-iAvi  or  ABsmci 

For  one  day  was  granted  to  Mr.  Garvey. 

Two  days  leave  of  absence  was  granted  to  Messrs.  McConnell  and 
Lampson. 
Three  days  leave  of  absence  was  granted  Mr.  Morse. 
Leave  of  absence  fur  one  week  was  granted  to  Mr.  Hilbom. 

THE    JOCRKAL. 

Mr.  LINDOW.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with  and  the  same  approved. 
So  ordered. 

PETITIONS. 

Mb.  herrington  presented  a  petition  and  protest  from  one  hun- 
dred and  twelve  business  houses  of  San  Josd,  against  special  license  on 
business. 

Referred,  without  reading,  to  the  Convention,  to  be  considered  with 
the  article  on  revenue  and  taxation. 

Mr.  VAN  VOORHIES  offered  the  following  petition,  signed  by  a 
large  number  of  citizens  of  Alameda  County,  requesting  the  exemption 
of  certain  property  from  taxation  : 

To  the  Honormbia  J.  P.  Hoge,  Prasident,  and  to  merobots  of  the  Constilutiaasl  Oon. 
veniion : 
Osxtlkhkn:  Your  prtittonera,  citizens  of  the  State  of  Citliromia,  and  residenta 
of  Alameda  County,  moet  respectfully  reiiuost  your  honorable  body  to  exempt  from 
taxation  all  property  used  exclusively  for  charitiible,  educational,  and  church  pur- 
poses. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

CITT,  COUNTY,   AND   TOWNSHIP    OBOANIZATIOK. 

Mr.  FREUD.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  City, 
County,  and  Township  Organization. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  The  Secretary  will  read  section  seven,  which  was 
temporarily  passed  over  yesterday. 

CITT  AND  OOONTT  OOVERNMENTS. 

The  SECRETARY  read : 

Skc.  7.  City  and  county  governments  may  be  merged  and  consoli- 
dated into  one  municipal  government,  with  one  set  of  officers,  and  may 
be  incorporated  under  general  laws  providing  for  the  incorporation  and 
organization  of  corporations  for  municipal  purposes.  The  provisions  of 
this  Constitution  applicable  to  cities,  and  also  those  applicable  to  counties, 
so  far  as  not  inconsistent  or  not  prohibited  to  cities,  shall  be  applicable 
to  such  consolidated  governments.  In  consolidated  city  and  county 
governments  of  more  than  one  hundred  thousand  population,  there  shall 
be  two  Boards  of  Supervisors,  or  houses  of  legislation;  one  of  which,  to 
consist  of  twelve  persons,  shall  be  elected  by  general  ticket  from  the 
city  and  county  at  large,  and  shall  hold  office  for  the  term  of  four  years, 
but  shall  be  so  dassined  that  after  the  first  election  only  six  shall  be 
elected  every  two  years;  the  other,  to  consist  of  twelve  persons,  shall  be 
elected  every  two  years,  and  shall  hold  office  for  two  years.  Any  causal 
vacancy  in  the  office  of  Supervisor  in  feither  Board  shall  be  filled  by  the 
Mayor. 

Mr.  MORELAND.  Mr.  Chairman :  I  send  up  a  motion  to  strike  out 
part  of  the  section.  • 

Till!  SECRETA  RY  read : 

"  Strike  out  all  after  the  word  'government,'  in  the  seventh  line." 

Mr.  VAN  DYKK.     I  second  the  motion. 

Mb.  HERRINGTON.    I  send  up  an  amendment. 

Thk  SECRETARY  read : 

"Amend  section  seven  as  follows:  Strike  out  the  words,  'for  the 
in^rporation  and  organization  of  corporations  for  municipal  purposes,' 
and  insert  in  lieu  thereof  the  word  'therefor;'  also,  in  line  five,  strike 
out '  so  far  as.'  " 

REMARKS  OF  HB.  HAQKB. 

Mb.  HAGER.  Mr.  Chairman :  I  am  not  very  well  posted  upon  what 
has  been  done  with  this  report.  I  have  not  had  time  to  examine  the 
amendments  that  have  been  adopted,  and  I  do  not  exactly  know  the 
condition  in  which  it  is  now.  I  regret  very  much  that  I  could  not  have 
been  here  during  the  consideration  of  the  report,  merely  from  the  fact 
that  I  was  familiar  with  it;  but  i  have  not  been  able  to  get  here  in  conse- 
quence of  sickness  in  my  family.  The  object  of  section  seven  is  to  allow 
inese  incorporations  to  take  place  as  provided  for  in  section  six,  which  I 
understand  has  been  amended.     Section  six  reads: 

"Corporations,  for  municipal  purposes,  shall  not  be  created  by  special 
laws,  but  the  Legislature,  by  general  laws,  shall  provide  for  the  incorpo- 
ration, organization,  and  classification,  in  proportion  to  population,  of 
cities  and  towns;  and  cities  and  towns  heretofore  organiz^  or  incorpo- 
rated, may  become  organized  under  and  subject  to  such  general  laws. 
Cities  and' towns  may  become  incorporated  under  general  laws,  when- 
ever a  majority  of  the  electors,  voting  at  a  general  election,  shall  so 
determine,  and  shall  orranize  in  conformity  therewith." 

That  is  section  six.  Now,  section  seven  says  that,  "city  and  county 
governments  may  be  merged  and  consolidated  into  one  municipal  gov- 
ernment, with  one  set  of  officers,  and  may  be  incorporated  under  general 
laws  providing  for  the  incorporation  and  organization  of  corporations 
for  municipal  purposes."  "That  is  referring  to  the  preceding  section. 
The  general  laws  that  may  be  passed  in  accordance  with  the  preceding 
section  shall  be  applicable  to  cities  and  counties,  incorporated  under  sec- 
tion seven.  The  omendment  would  destroy  the  very  object  that  the 
section  has  in  view.    I  think  the  amendmeut  ought  not  to  be  adopted. 
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I  understand  there  is  another  araeudmenl  to  strike  out  "  so  far  as.'  That 
language,  acctirdine  to  my  notion,  is  strictly  correct.  Just  so  far  and 
no  farther.  The  limitation  is  so  far  as  they  are  not  inconsistent  they 
shall  be  applicable.    I  see  no  reason  for  striking  the  words  out. 

RKHABKS   or   UB.    VAN   DTKB. 

Mr.  van  dyke.  Mr.  Chairman :  In  reference  to  the  first  amend- 
ment, I  do  not  see  why  it  should  not  be  adopted.  That  strikes  out  the 
balance  of  the  section  from  the  word  "government."  Now,  that  part 
that  he  moves  to  strike  out  is  a  good  deal  legislation;  it  provides 
that  in  cities  of  over  one  hundred  thousand  inhabitants  there  shall 
be  two  Boards  of  Supervisors  or  houses  of  Fegislation.  I  do  not  like 
that  word  to  begin  with,  and  to  end  with  you  might  find  that  a  city  of 
one  hundred  thousand  inhabitants  would  get  along  better  with  one 
Board  than  the  expense  of  two.  I  think  it  would  be  better  lo  leave  that 
to  legislation,  because  then  it  could  be  modified  as  experience  should 
show  to  be  desirable.  I  think  it  would  be  better  to  strike  out  that  part. 
I  suppose  that  was  the  object  of  the  motion  to  strike  out.  We  may  find 
it  harmful,  and  then  we  could  not  amend  it.  In  cases  like  that  I  think 
it  is, better  to  leave  it  to  the  Legislature. 

KSMARKS  OF  MR.  BAQIR. 
Mr.  HAGER.  Mr.  Chairman :  I  presume  it  is  pretty  well  understood 
that  in  all  municipal  governments  there  are  two  Boards  of  legislation. 
In  the  City  of  San  Francisco  the  reason  they  have  had  one  is  that  the 
Constitution  would  not  admit  of  two.  It  provides  that  there  shall  be 
one  Board  of  Supervisors  in  each  county.  It  is  intended  to  have  two 
houses  of  legislation,  or  Boards  of  Aldermen.  One  is  intended  to  be  a 
check  upon  the  other.  When  a  measure  passes  one  bo<ly  it  has  to  go  to 
the  other,  and  the  people  have  time  to  see  what  it  is.  Public  opinion  is 
brought  to  bear  upon  it,  and  the  result  is  better  legislation.  So  in  the 
Legislature;  a  bill  passes  one  house  and  is  generally  discussed,  and  the 
other  house  can  act  more  intelligently  upon  it.  This  provision  is 
intended  to  make  it  compulsory  upon  cities  having  a  consolidated  gov- 
ernment that  they  should  have  two  Boards  of  legislation.  That  is  the 
intent  of  it,  that  it  should  be  a  constitutional  provision.  Is  It  right,  or 
is  it  wrong?  In  regard  to  the  argument  that  it  is  legislation,  you  might 
make  that  objection  to  every  provision  that  is  ofiered  in  this  Constitu- 
tion, because  the  Legislature  is  all  powerful,  unless  it  is  limited  by  the 
Constitution  itself.  I  know  that  when  I  was  in  the  I^egislature,  and 
since  I  have  been  out,  I  have  been  called  upon  to  know  if  I  could  not 
control  some  bill  by  which  we  could  get  around  that  provision  in  the 
Constitution,  in  order  that  we  might  have  two  Boards  in  that  great  city. 
We  find  the  necessity  of  it.  I  have  been  spoken  lo  again,  and  again, 
and  again,  about  having  two  Boards  in  that  great  City  of  San  Francisco, 
and  in  any  city  that  has  fifty  thousand,  or  one  hundred  thousand,  or 
two  hundred  thousand  inhabitants.  I  hope  that  the  provision  will 
remain  in  the  section. 

REMARKS   or    MB.   MORELAND. 

Mr.  MORELAND.  Mr.  Chairman:  I  hope  that  the  motion  to  strike 
out  all  after  the  word  "government"  will  prevail.  We  ought  not  to 
lay  down  any  iron  bound  rule  for  the  government  of  cities  and  counties, 
especially  such  a  rule  as  is  laid  down  in  this  section.  It  seems  to  me 
that  this  is  a  matter  of  legislation  entirely;  that  under  this  Constitution, 
if  adopted,  the  Legislature,  if  it  sees  fit  to,  can  provide  for  the  plan  that 
is  laia  down  in  this  section.  We  ought  not  lo  adopt  it  in  this  Constitu- 
tion so  that  it  could  not  be  done  away  with  if  the  people  did  not  like  it, 
or  if  it  did  not  work  well.     I  hope  the  motion  will  prevail. 

REMARKS   OF    MB.    RBTXOLDS. 

Mb.  REYNOLDS.  Mn  Chairman :  I  hope  the  amendment  to  strike 
out  will  not  prevail.  It  is  not  a  question  whether  this  is  lejgislation  or 
not;  it  is  not  a  question  whether  the  Legislature  can.  make  this  provision 
or  not  at  some  future  session ;  but  it  is  a  question  whether  it  is  right  or 
not.  It  is  a  question  whether  cities  of  large  population,  where  there  are 
interests  involved  as  momentous,  perhaps,  as  ever  came  before  the  Legis- 
lature, should  have  a  Board  of  Supervisors  divided  into  two  bodies,  lijie 
a  legislative  body.  The  reasons  are  strong.  If  there  be  any  reason  why 
there  should  be  two  houses  in  a  legislative  body,  the  reasons  are  as 
strong  in  favor  of  having  two  branches  of  the  city  Legislature  as  there 
can  be  of  the  State.  We  all  understand  in  San  Francisco  how  easy  it  is 
to  get  a  resolution  passed  by  the  Board  of  Supervisors.  We  all  under- 
stand how  easy  it  is  for  an  ordinance  to  pass  through  one  body  that  may 
be  inimical  to  the  interests  of  the  people.  It  may  be  passed  by  lobbying. 
It  may  be  in  the  interests  of  some  contractor,  or  some  ring,  or  some 
political  party.  If  there  are  two  houses  it  needs  no  argument  to  show 
that  there  must  be  some  delay  and  some  discussion.  Tlie  case  is  very 
different  with  a  city  of  one  hundred  thousand  inhabitants  and  that  of  a 
few  hundred.  In  a  village  of  a  few  bundre<l  everybody  knows  every- 
body's business;  every  citizen  knows  all  that  is  going  on,  in  the  Board 
of  Supervisors  and  out  of  it.  But  in  a  large  city  it  is  vastly  difierent 
There  is  the  hurrying  to  and  fro,  the  attention  to  one's  own  concerns, 
the  never  ending  conflict  of  life,  the  conflict  of  a  mercantile  community, 
of  a  trading  community,  that  absorbs  men's  attention,  and  absorbs  their 
time,  and  they  have  little  opportunity  to  look  after  their  Boards  of 
Supervisors,  and  look  after  the  schemes  of  politicians  and  the  schemes 
of  contractors  of  all  sorts.  Every  imaginable  interest  centers  in  the 
Board  of  Supervisors,  and,  with  a  single  Board,  there  is  abundant  oppor- 
tunity to  slide  things  through,  and  often  the  feeble  barrier  of  five  days' 
publication  of  an  ordinance  before  the  ayes  and  noes  are  called  on  its 
final  passage  is  violated  or  dispensed  with,  and  the  ordinance  goes  into 
effect  and  is  enforced  for  years  and  years,  until  it  occurs  to  somebody 
interested  to  ascertain  whether  that  order  was  lawfully  passed ;  and  then 
they  turn  back  and  find  that  the  ordinance  was  not  legally  passed,  and 
then  down  it  goes.  A  case  of  this  kind  occurred  in  the  case  of  these 
famous  riot  trials.    There  had  been  an  ordinance  on  the  books  for  years. 


and  I  suppose  had  been  enforced  for  many  years,  or  many  parts  of  it 
had  been  enforced.  Finally  the  so-called  riot  trials  came  up.  The 
question  was  raised  and  an  investigation  entered  into  to  see  whether  the 
ordinance  was  properly  passed  or  not.  It  was  discovered  that  it  had 
been  rushed  through,  the  point  was  made  in  Court,  and  down  it  went. 
Now,  these  two  Boards  of  Supervisors,  as  provided  in  this  section,  will, 
to  a  great  degree,  obviate  these  difficulties.  I  do  not  see  why  we  should 
not  put  this  into  the  Constitution,  that,  "  in  consolidated  city  and  county 
governments  of  more  than  one  hundred  thousand  population  there  ahaSi 
be  two  Boards  of  Supervisors."  The  expense  is  trifling  compared  to  the 
interests  iuvolved,  and  I  can  think  of  no  possible  objection  that  could  be 
urged  against  it,  except  that  it  costs  a  little  more  to  support  than  one 
Board;  but  the  check  which  it  will  be  upon  reckless  legislation  it  seems 
to  me  is  beyond  all  question.  I  hope  that  section  seven  will  stand  as 
reported  by  the  committee,  and  in  saving  so  I  think  I  give  voice  to  the 
unanimous  opinion  of  the  San  Francisco  delegation. 

REMARKS    or    MB.    WTATT. 

Mb.  WYATT.  Mr.  Chairman:  I  understand  that  this  section  is 
intended  to  give  to  cities  of  one  hundred  thousand  inhabitants  the  priv- 
ilege of  having  two  Boards  of  legislation.  I  am  satisfied  that  they 
should  have,  if  they  desire,  but  the  trouble  is,  they  have  specified  in  the 
section  just  how  thess  two  Boards  shall  be  constituted,  what  shall  be 
their  term  of  ofiBce,  etc.  I  would  leave  it  to  read:  "in  consolidated  city 
and  county  governments  of  more  than  one  hundred  thousand  population, 
there  shall  be  two  Boards  of  Supervisors  or  houses  of  legislation ;"  and 
then  leave  the  balance  to  the  Legislature  to  say  how  long  the  terms  of 
these  ofiicers  shall  be,  what  number  shall  constitute  each  Board,  etc.  I 
do  not  think  there  ought  to  be  one  Board  of  legislation  for  cities  of  such 
vast  commercial  importance  as  San  Francisco.  I  am  in  favor  of  the 
adoption  of  that  portion  of  the  section  which  authorizes  two  houses  of 
legislation,  but  I  am  in  favor  of  striking  out  all  that  which  enters  into 
details. 

EEMABKS   or   MB.    HAGEB. 

Mb.  IIAGER.  Mr.  Chairman :  As  some  of  the  gentlemen  appear  to 
think  that  this  is  a  new  thing,  I  desire  to  announce  the  £>ct  that  it  is 
not  a  new  thing.  I  find  this  provision  in  other  Constitutions  where  it 
has  been  adopted,  and  where  it  has  been  acted  upon.  I  will  refer  to  the 
Constitution  of  Missouri,  which  says  it  shall  be  a  feature  of  all  such 
charters;  that  it  shall  provide,  among  other  things,  for  two  houses  of 
legislation,  one  of  which,  at  least,  shall  be  elected 'by  general  ticket. 
That  is  a  provision  that  is  already  adopted,  and  has  been  acted  under 
for  some  years  past  in  St  IjouIs.  'The  objection  that  it  is  legislation  haa 
no  application  at  all.  The  question  is  simply,  is  there  any  virtue  in  it; 
is  there  any  benefit  to  be  derived  from  it?  Now,  we  all  know  that  San 
Francisco  is  very  heavily  taxed.  The  taxation  of  that  city  is  nearly  six 
millions  of  dollars.  Every  little  homestead  is  taxed  nearly  out  of 
existence.  Taxes  have  been  imposed  in  every  shape  and  form  under 
the  Consolidation  Act.  I  think  this  provision  a  judicious  one,  and  I 
hope  it  will  be  retained  in  the  Constitution. 

BEMABKS   or   MR.    WIKANS. 

Mb.  WINAN3.  Mr.  Chairman :  I  am  in  favor  of  the  proposition  to 
have  two  Boards  of  Supervisors,  or  houses  of  legislation  for  the  control 
of  large  cities  where  the  government  is  consolidated,  but  I  would  like 
to  ascertain  from  the  Chairman  of  the  committee  in  what  manner  the 
second  Board  is  to  be  constituted  ?  It  says,  "  one  of  which,  to  consist  of 
twelve  persons,  shall  be  elected  by  general  ticket  from  the  city  and 
county  at  large,  and  shall  hold  ofiice  for  the  term  of  four  years,  but  shall 
be  so  classified  that  afl«r  the  first  election  only  six  shall  be  elected  every 
two  years ;  the  other,  to  consist  of  twelve  persons,  shall  be  elected  every 
two  years,  and  shall  bold  office  for  two  years."  It  does  not  specify 
whether  they  are  to  be  from  the  city  and  county  at  large  or  not.  I  do 
not  understand  why  it  is  specified  in  one  instance  and  not  in  the  Ather. 

Mb.  HAGER.  The  intention  was  to  leave  the  manner  of  the  elec- 
tion of  the  other  Board  with  the  Legislature.  The  provision  is,  that  at 
least  one  Board  shall  be  elected  from  the  city  and  county  at  large.  The 
other  will  be  elected  under  the  general  law,  which  as  is  provided  may 
be  enacted  in  the  preceding  section  six.  If  we  leave  it  to  be  arranged 
by  the  Legislature  under  section  six,  we  will  make  no  mistake. 

Mb.  WINANS.  Mr.  Chairman:  I  think  it  is  very  desirable  that 
there  should  be  two  branches  of  government  in  a  city  so  large  as  San 
Francisco,  or  as  Oakland,  if  that  should  be  consolidated  in  any  way, 
but  certainly  in  San  Francisco.  One  Board  operates  as  a  check  upon  the 
other.  Where  legislation  is  carried  on  for  such  a  large  mass  of  interests 
it  is  necessary  that  there  should  be  some  sanction  and  safeguards.  In 
the  City  of  New  York  the  plan  has  been  to  have  a  Board  of  Aldermen 
and  a  Board  of  Assistant  Aldermen,  through  both  of  which  all  matters 
must  pass  in  order  to  reach  a  final  issue  or  adoption.  At  present  they 
have  nut  one  Board  in  San  Francisco,  and  the  consequence  is  that  we 
very  frequently  have  bad  measures  engineered  through  by  designing 
persons  tnrough  corrupt  means,  and  the  community  is  therefore  injured, 
and  our  rights  violated  by  means  which  could  not  Be  adopted  with  like 
facility  if  there  were  two  Boards,  or  two  governing  powers.  I  think 
there  is  great  merit  in  this  proposition,  and  shall  therefore  object  to 
striking  it  out. 

Mr.  McCALLUM.  Does  not  the  affirmation  that  a  city  with  a  popu- 
lation of  one  hundred  thousand  shall  have  two  houses,  negative  the 
idea  that  a  city  of  less  than  one  hundred  thousand  could  have  these  two 
houses  of  legislation  if  they  wanted  it? 

Mr.  WINANS.    Undoubtedly. 

Mr.  McCALLUM.  Then  I  object  to  it.  We  might  want  it  before  we 
have  one  hundred  thousand. 

Mb.  WINANS.  You  have  got  then  to  wait  until  you  have  one  hun- 
dred thousand ;  but  that  could  be  reached  by  another  amendment. 

Mb.  McCALLUM.    Mr.  Chairman:  I  wish  merely  to  say  then  that  I 
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rather  favor  Ihe  idea  suggested  by  the  gentleman  from  Monterey,  Mr, 
Wyatt,  that  there  is  no  necessity  of  striking  out  any  portion  except  that 
after  the  words  "houses  of  legislation,"  leaving  the  balance  out;  and 
then  I  propose  to  offer  an  amendment  that  this  section  shall  not  be  con 
strued  as  prohibiting  cities  of  one  hundred  thousand  population  from 
having  two  houses  of  legislation.  I  shall  therefore  vote  against  the 
amendment. 

RIUABKS   OF   MR.   JOTCI. 

Mb.  JOYCE.  Mr.  Chairman :  I  am  opposed  to  striking  out  section 
seven.  I  think  there  are  very  good  grounds  for  having  it  adopted.  1 
do  not  know  why  it  should  cost  five  million  five  hundrM  thousand  dol- 
lars annually  to  pay  the  expenses  of  that  city  and  county,  when  it  does 
not  cost  four  million  dollars  to  run  the  State.  Now,  if  the  Board  of 
Supervisors  have  a  right  to  levy  a  tax  at  option  on  about  three  hundred 
million  dollars  of  property  without  any  check  upon  them,  I  think  it  is 
a  very  strange  thing.  I  think,  to  say  the  least,  a  check  upon  that  Board 
is  a  very  safe  thine  to  establish.  As  my  colleague,  Judge  Hager,  has 
said,  most  every  other  State  in  the  Dnion  has  got  a  double  form  of  legis- 
lation. And  now  that  San  Francisco  is  growing  more  rapidly  than  any 
other  city  in  the  Union,  I  do  not  see  why  we  should  not  establish  the 
precedent  there  while  we  have  got  the  opportunity  to  do  so.  I  am  in 
favor  of  the  double  form  of  government.  I  am  satisfied  that  the  people 
are  robbed  as  much  in  paying  the  expenses  of  running  one  Board  as 
would  pay  the  expenses  of  the  extra  Board.  Jobs  are  run  through  there 
with  sucfi  speed  that  the  public  press  oven  cannot  get  an  idea  of  what 
is  going  on.  I  believe  that  it  will  be  a  great  saving  to  the  people  of  San 
Francisco  to  have  a  double  Board  instead  of  having  but  one  as  it  is  now. 
I  shall  favor  the  bill  as  it  is  now. 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sdinoma,  Mr.  Moreland. 

The  amendment  was  rejected. 

The  chairman.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Santa  Clara,  Mr.  Herring- 
ton. 

BCMIBKS  OP  KB.  HBBBIHOTOII. 

Mb.  HERRIKGTON.  Mr.  Chairman :  I  cannot  see  any  necessity  for 
the  words  embraced  in  the  first  sentence  of  this  section — "  for  the  organ- 
ization of  corporations  for  municipal  purposes."  The  part  of  it  referring 
to  general  laws,  and  thatcity  and  county  governments  may  be  established 
under  general  laws,  does  not  mean  the  constitutional  provisions  under 
which  these  corporations  are  formed,  but  refers  to  statutes  to  be  enacted 
by  the  Legislature  under  this  Constitution.  Now,  if  that  be  so,  why  it 
should  confine  the  Legislature  to  enacting  the  provisions  for  the  incor- 
poration of  city  and  county  governments  under  general  laws  for  the 
mcorporationof  cities,  is  more  than  I  can  comprehend.  I  thinkthe  Leg- 
islature ought  to  be  left  free  to  pass  these  general  laws  just  as  they  see 
fit.  If  they  see  fit  to  put  them  in  two  enactments  they  should  be  allowed 
to  do  so.  In  fact,  I  am  of  the  opinion  that  in  conformity  with  the  spirit 
of  the  Constitution,  that  every  law  shall  have  but  one  object,  that  it  will 
be  necessary  to  segregate  these  provisions  in  some  way  m  general  laws. 
It  is  true  that  some  one  general  title-head  might  embrace  these  two  pro- 
visions, but  1  think  the  Legislature  ought  to  be  left  free  to  act  upon  their 
own  judgment.  As  to  the  words  "so  far  as,"  I  propose  to  read  the 
section,  and  see  whether  there  is  any  difference  in  the  signification  of 
the  section  without  them :  "  The  provisions  of  this  Constitution,  appli- 
cable to%ittes,  and  also  those  applicable  to  counties,  so  far  as  not  incon- 
sistent, or  not  prohibited  to  cities,  shall  be  applicable  to  such  consolidated 
government."  Now,  let  us  read  it  without  them  :  "  The  provisions  of 
this  Constitution,  applicable  to  cities,  and  also  those  applicable  to  coun- 
ties, not  inconsistent,  or  not  prohibited  to  cities,  shall  be  applicable  to 
such  consolidated  government."  Now,  if  they  are  applicable  so  far  as 
not  inconsistent,  they  are  applicable  when  not  inconsistent.  That  is  all 
there  is  to  it.  If  anybody  can  show  me  the  difference  I  will  give  it  up. 
If  there  is  any  difference  I  am  unable  to  perceive  it  The  words  ought 
to  be  stricken  out.  There  is  no  necessity  for  using  superfluous  language. 
Let  us  go  directly  to  the  point,  and  hit  it  squarely  on  the  head. 

BBMABKS   of   MB.    HA6KR. 

Mb.  hager.  Mr.  Chairman :  It  would  be  necessary  for  thfi  Legisla- 
ture to  pass  general  laws  for  the  consolidation  of  city  and  county  gov- 
ernments separate  from  the  general  laws  providing  for  the  incorporation 
and  organization  of  corporations  for  municipal  purposes,  which  is  not 
necessary.  A  consolidated  city  and  county  government  is  nothing  more 
than  a  municipal  government.  The  terms  employed  are  proper  for  the 
purpose  of  creating  one  corporation,  which  is  a  municipal  corporation 
for  the  government  of  a  city.  Now,  section  six  provides  for  general  laws 
to  be  enacted  by  the  Legislature  for  the  incorporation  of  cities,  and  this 
provisioB  is  intended  to  bring  consolidated  cities  and  counties  under  the 
provisions  of  section  six  for  their  incorporation.  Why  should  it  not  be 
so?  Why  should  we  have  one  set  of  laws  for  consolidated  governments, 
and  another  set  for  the  incorporation  of  cities?  I  do  not  see.  The  sec- 
tion reads:  "City  and  county  governments  may  be  merged  and  con- 
solidated into  one  municipal  government,  with  one  set  of  officers,  and 
may  be  incorporated  under  general  laws,  providing  for  the  incorporation 
and  organization  of  corporations  for  municipal  purposes."  Now,  there 
it  is  complete.  How  do  you  get  them?  6o  back  to  section  six,  and  the 
Legislature  passes  under  section  six  a  code  of  laws  for  the  incorporation 
of  cities,  and  city  and  county  governments  may  b«  merged  »nd  con- 
solidated under  those  laws.  If  this  portion  of  the  section  is  stricken  out 
you  would  have  to  have  another  set  of  laws. 

Mk.  HKRRINGTON.  Does  the  Chairman  hold  that  it  would  be  wise 
to  provide  that  city  and  county  governments  may  be  consolidated  under 
laws  providing  for  city  governments?  Would  you  say  it  was  necessary 
to  use  any  more  than  this  terra  "  therefor?" 

Mb.  hager.    I  do  not  understand  what  the  gentleman  means.    I 


do  know  something  about  city  and  county  goTemmenta  consolidated. 
We  have  got  one  in  San  Francisco,  and  I  think  I  know  as  much  aboat 
it  as  the  gentleman  from  Santa  Clara;  perhaps  a  little  more,  in  conse- 
quence of  greater  experience.  That  is  now  a  consolidated  government 
by  special  legislation.  It  is  intended  to  have  no  special  legislation.  The 
whole  principle  of  this  report  is  to  have  no  special  legislation  in  regard 
to  the  incorporation  of  cities,  or  in  regard  to  the  incorporation  of  con- 
solidated cities  and  counties.  The  object  is  to  have  them  incorporated 
under  general  laws,  and  instead  of  having  legislation  specially  in  regard 
to  San  Francisco  or  any  other  county,  this  is  nothing  more  than  to  allow 
city  and  county  governments  consolidated  to  be  incorporated  under  the 
general  law  that  provides  for  the  incorporation  of  cities.  It  is  strange 
to  me  that  the  gentleman,  with  his  great  intelligence,  cannot  see  it. 

Me.  HERRINGTON.  I  will  ask  another  question,  if  you  will  allow 
me.  Do  you  think  that  by  striking  out  these  terms,  that  city  and  county 
governments  can  be  incorporated  by  anything  else  than  a  general  law? 

Mb.  hager.  The  merging  and  consolidating  into  one  government 
is  one  thing;  the  incorporation  of  that  consolidated  government  is 
another  thing,  and  both  are  to  take  place  under  general  laws. 

Mr.  HERRINGTON.  It  does  not  take  two  Acts?  Can  you  embrace 
it  in  one  Act? 

Mr.  HAGER.  That  is  the  intent  of  the  section  as  it  stands,  that  they 
may  be  incorporated  under  the  general  law  for  the  incorporation  of  cities 
and  towns;  and  there  should  not  be  any  general  law  for  the  incorpora- 
tion of  cities  and  counties  consolidated.  It  scSems  to  me  so  perlectly 
plain,  that  I  am  surprised  that  the  gentleman  does  not  understand  it. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara,  Mr.  Herrington. 

The  amendment  was  rejected. 

Mr.  SWENSON.    Mr.  Chairman:  I  have  an  amendment  to  offer. 

The  secretary  read : 

"  Amend  section  seven  as  follows :  Strike  out  all  between  the  words 
'governments,'  in  line  seven, and  the  word  'there,'  in  line  eight;  also, 
strike  out  the  word  '  shall,'  in  line  eight,  and  insert  the  word  '  may,'  in 
place  thereof." 

Mr.  hager.  Mr.  Chairman :  If  I  understand  the  amendment,  it  is 
to  strike  out  the  words  "of  more  than  one  hundred  thousand  popula- 
tion." That  mattor  was  discussed  in  committee,  and  the  committee  con- 
cluded to  leave  it  at  one  hundred  thousand. 

Mb.  van  dyke.  I  hope  the  gentleman  will  accept  the  amend- 
ment. 

Mb.  hager.  But  let  me  slate:'  a  city  and  county  consolidated 
government  is  a  very  peculiar  institution.  Your  city  limits  and  your 
county  limits  must  coterminate,  otherwise  you  cannot  have  a  consoli- 
dated government.  Gentlemen  must  think  of  this.  How  are  you  going 
to  consolidate  Oakland  and  Alameda  County  ?  You  must  make  a  new 
county,  and  make  the  city  limits  and  the  county  limits  exactly  the  same 
thing. 

Mr.  van  dyke.    There  is  no  difficulty  about  that  at  all. 

Mr.  hager.  I  have  no  objections  to  striking  out  the  clause,  if  any 
members  wish  to  have  it  for  their  counties.  I  think,  perhaps,  that  the 
measure  would  be  unpopular  if  it  applies  to  all  the  cities  of  the  Stato, 
because  a  city  may  not  wish  it,  and  it  would  lose  votes  instead  of  gain- 
ing votes;  but  iT  it  is  desired  in  any  other  part  of  the  Stato  than  San 
Francisco,  I  have  no  objections. 

Mr.  McCALLUM.  Why  not  say  "  may,"  instead  of  making  it  man- 
datory ? 

Mr.  hager.  We  want  it  mandatory  in  our  city.  We  all  want  it 
mandatory  in  our  city. 

Mr.  BIGGS.     Stick  to  that;  you  want  it  mandatory  there. 

Mr.  hager.  I  have  no  objection  to  the  other.  Now,  let  me  say  a 
word  to  the  gentleman  from  Alameda.  I  want  to  call  the  attention  of 
the  members  from  Alameda  to  this  section.  Perhaps  it  may  not  be 
entirely  understood.  If  you  look  at  it  critically,  you  will  find  that  the 
first  paragraph  from  the  beginning  of  the  section  down  to  the  word  gov- 
ernment, in  the  seventh  line,  applies  to  cities  and  counties  generally, 
not  to  cities  and  counties  having  one  hundred  thousand  inhabitants. 
It  applies  to  them  all.  It  is  in  a  subsequei^t  par^raph  that  the  pro- 
vision is  made  for  two  Boards  of  Supervisors.  As  it  stands  it  could  not 
have  any  application  to  any  city  in  the  State  except  San  Francisco. 
But  Oakland  can  have  a  consolidated  city  and  county  government  under 
section  seven, tlown  as  far  as  line  seven,  without  having  a  double  Board. 

Mr.  van  dyke.  But  suppose  the  people  of  Oakland  should  see 
proper  to  have  consolidated  city  and  county  government,  unless  it  had 
one  hundred  thousand  people  it  w>ould  be  prohibited  here  by  implication 
from  having  two  Boards.    That  we  do  not  want. 

Mb.  hager.  But  the  general  law  may  provide  for  two  Boards. 
The  general  law  authorizing  the  incorporation  of  cities  may  provide  for 
two  Boards.    There  is  no  limitation  against  that  in  the  section. 

Mb.  van  dyke.  I  understand  that  it  would  be  prohibited  by 
implication 

Mb.  hager.  There  is  no  prohibition  against  having  two  Boards  in 
any  city  that  is  incorporated. 

Me.  Van  dyke.  Suppose  it  is  incorporated  as  a  city  and  county, 
then  it  would  be  prohibited  by  implication  from  having  two  Boards. 

Mb.  hager.  If  it  has  over  one  hundred  thousand  inhabitants  it 
must  have  two  Boards.  If  it  has  not  one  hundred  thousand  inhabitants 
it  may  have  two  Boards.  There  can  be  no  question  about  it  at  all  if  the 
general  low  authorizes  it.  In  section  five — I  do  not  know  what  they 
did  with  it — but  I  drew  it  in  such  a  way  as  to  admit  of  two  Boards  in 
each  county : 

"  Sec.  5.  The  Legislature,  by  general  and  uniform  laws,  shall  pro- 
vide for  the  election  or  appointment,  in  the  several  counties,  of  Boards 
of  Supervisors,  Sheriffs,  County  Clerks,  District  Attorneys,  and  such 
other  county,  township,  and  municipal  officers  as  public  convenience 
may  require,  and  shall  prescribe  their  duties  and  fix  their  compensation. 
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It  shall  regulate  the  aalarie*  and  feeiofall  county  officers,  in  proportion 
to  duties,  and  for  this  purpose  may  classify  the  counties  by  population  ; 
and  it  shall  provide  for  the  strict  accountability  of  county  and  townsliip 
officers  for  all  fees  which  may  be  collected  by  them,  and  for  all  public 
and  municipal  moneys  which  maybe  paid  to  them,  or  officially  come 
into  their  possession." 

Mr.  van  dyke.    I  hope  the  gentleman  will 

Mb.  HAGER.  I  am  not  quite  through.  You  can  have  two  Boards 
in  any  city  or  consolidated  government  if  you  want  them.  In  every 
consolidated  city  and  county  government  having  over  one  hundred 
thousand  inhabitants  you  must  have  them. 

KIMABKS   or   UR.    ITKBS. 

Mr.  AYERS.  Mr.  Chairman :  I  move  to  amend  by  inserting  after 
the  word  "years,"  in  line  fourteen:  "Two  houses  of  leeislatiou  may 
be  provided  by  general  laws  for  cities  of  less  than  one  hundred  thousand 
inhabitants."  I  think,  Mr.  Chairman,  that  that  will  cover  the  ground 
of  objection  of  the  gentleman  from  Alameda,  and  also  enable  other  cities 
in  this  State  to  have  two  houses  of  legislation.  I  know  that  in  the  city 
in  which  I  reside,  a  few  months  ago  we  revised  our  charter,  and  tliere 
was  a  strong  sentiment  in  favor  of  a  double  house — of  a  Board  of  Alder- 
men and  a  Board  of  Assistant  Aldermen — and  the  reasons  advanced 
were  exactly  the  reasons  which  the  Chairman  of  this  committee  advances 
in  favor  of  such  houses  of  legislation  in  San  Francisco.  With  that 
amendment,  all  other  cities  of  less  than  one  hundred  thousand  inhab- 
itants would,  at  their  option,  be  enabled  to  establish  such  houses  of 
legislation. 

Mr.  HAGER.  If  the  gentleman  from  Iios  Angeles  would  put  his 
amendment  in  section  six  it  would  be  in  its  proper  place.  It  could  come 
in  after  the  word  "towns,"  in  line  four,  at  the  top  of  the  page. 

Mr.  AYERS.    I  think  it  would  be  in  its  proper  place  here. 

Ma.  HAGER.  Section  six  relates  to  cities.  This  section  relates  to 
consolidated  cities  and  counties. 

Mr.  AYERS.  Section  six  has  been  passed  upon,  and  under  our  rules 
we  cannot  go  back  to  it.  I  presume  by  unanimous  consent  we  could  get 
at  it,  but  I  think  it  would  be  in  its  proper  plaee  in  this  section.  It  it  is 
germane  to  the  whole  subject  of  the  section. 

Mr.  REYNOLDS.  I  call  the  attention  of  the  gentleman  from  Los 
Angeles  to  the  faH  that  the  amendment  offered  by  Mr.  Swenaon  strikes 
out  the  words,  "of  more  than  one  hundred  thousand  population." 

Ma.  AYERS.  As  I  understand  it,  that  would  vitiate  the  intention  of 
the  committee  to  have  it  mandator^  in  regard  to  cities  of  more  than  one 
hundred  thousand  population.  I  wish  to  leave  the  same  rule  open  to 
cities  having  a  less  number  of  inhabitants. 

Mb.  8WEN30N.  Would  not  that  create  special  legislation ?  Would 
it  not  require  a  special  Act  in  favor  of  San  Francisco?  We  have  said 
that  the  Legislaiture  shall  pass  no  special  Act, and  this  would  necessarily 
require  a  special  Act  so  far  as  San  Francisco  is  concerned.  It  may  be 
done  under  a  general  Act,  and  that  is  the  reason  why  I  offer  this  amend- 
ment. 

Mb.  HAGER.  As  there  seems  to  be  a  desire  to  have  a  clause  in  that 
will  preclude  any  construction  that  would  prevent  a  city  from  having 
two  Boards  of  legislation,  I  would  ask  unanimous  consent  to  put  that  in 
section  six. 

Mr.  LAINE.  I  certainly  object  to  that.  We  have  got  Boards  enough 
in  our  part  of  the  country. 

Mb.  avers.    It  is  not  for  the  counties,  it  is  for  the  cities. 

Mb.  LAINE.     We  have  got  cities  in  our  county  too. 

Mb.  HAGER.  I  would  ask  the  gentleman  if  he  would  object  to  tak- 
ing up  section  six. 

Mb.  LAINE.    We  can  attend  to  it  in  the  Convention. 

SEUABK8  OF  MB.  WELLIK. 

Mb.  WELLIN.  Mr.  Chairman :  If  the  amendment  should  be  voted 
down  I  would  offer  the  following  amendment: 

"Strike  out  the  words  'one  hundred  thousand'  and  insert  'fifty  thou- 
sand;' and  strike  out  in  line  eight  the  word  'shall'  and  insert  the  word 
'  may.' " 

In  that  way  it  would  not  be  mandatory  upon  any  city.  We  are  satis- 
fied here  that  a  double  house  is  better  for  the  interests  of  the  people, 
although  it  may  cost  more  mone^  to  support  two  houses.  If  this  system 
is  a  good  oue,  other  towns  and  cities  of  less  than  one  hundred  thousand 
inhabitants  can  have  two  houses  without  it  being  forced  upon  them. 
This  section  as  it  is  forces  it  upon  cities  of  over  one  hundred  thousand 
inhabitants,  whereas,  if  it  is  a  good  system  the^  must  reach  one  hundred 
thousand  before  they  can  avail  themselves  of  it.  I  believe  this  will  cer- 
tainly be  a  ^ood  system.  One  house  will  act  as  a  sort  of  check  upon  the 
other,  and  it  will  produce  better  government.  By  doing  this  we  will 
reduce  the  taxes  on  the  people,  and  give  more  satisfaction.  But  I  also 
think  that  if  it  is  a  good  rule  it  should  be  fifty  thousand  instead  of  one 
hundred  thousand,  and  then  leave  it  in  their  power  to  adopt  the  plan  or 
reject  it,  just  as  they  please.  Therefore,  if  some  of  the  amendments  are 
voted  down,  I  shall  Offer  this. 

Mb.  LARKIN.  Why  not  adopt  the  amendment  offered  by  Mr. 
Swenson  ? 

Mb.  WELLIN.  Because  it  would  leave  it  to  twenty  thousand.  A 
small  community  can  govern  itself  with  one  Board.  .1  do  not  believe  a 
double  system  of  government  should  be  forced  upon  a  community  often 
oi-  fifteen  thousand  people. 

Mr.  AYERS.  Wliy  should  not  this  safeguard  be  extended  to  small 
cities  as  well  as  large  ones? 

Mr.  WELLIN.  The  article,  as  it  stands  here,  makes  it  compulsory 
upon  cities 

Mb.  SWEKSON.  Doesnotmy ainendmentprovideforthatTetything 
you  are  trying  to  get  at? 


Mb.  WELLIK.  No,  sir,  it  does  not.  It  leaTes  it  for  twenty  thou- 
sand. 

Mr.  SWEKSON.  Does  the  gentleman  know  of  any  city  of  less  than 
ten  thousand? 

Mb.  WELLIN.  I  propose  to  reduce  it  from  one  hundred  thousand 
down  to  fifty  thousand,  and  I  think  that  ought  to  give  satisfaction  to 
everybody.  If  the  City  of  San  Francisco  has  got  along  with  a  single 
house  and  built  up  to  three  hundred  thousand  population,  I  think  other 
cities  can  stand  it  until  they  reach  fifty  thousand. 

Mb.  van  DYKE.    Either  of  those  amendments  will  suit  us. 

Mb.  STEDMAN.     I  move  the  previous  question. 

Seconded  by  Messrs.  Larkin,  Ayers,  Hitchcock,  and  Biggs. 

The  main  question  was  ordered. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Swenson. 

The  amendment  was  rejected. 

The  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Los  Angeles,  Mr.  Ayers. 

The  amendment  was  rejected. 

Mb.  WELLIN.    I  now  offer  my  amendment. 

The  SECRETARY  read : 

"  Amend  section  seven  by  striking  out  the  words '  one  hundred  thou- 
sand,' in  lines  seven  and  eight,  and  inserting  the  words '  fifty  thou- 
sand;'  and  by  striking  oat  in  line  eight  the  word  '  shall,'  and  inserting 
the  word  '  may.' " 

Mb.  W  YAlT.    I  ask  for  a  division  of  the  question. 

Mb.  van  dyke.    I  hope  that  amendment  will  be  adopted. 

The  CHAIRMAN.     It  is  the  same  as  the  other  amendment 

Mb.  EDGERTON.  I  desire  to  remind  the  gentlemen  who  favor 
empowering  the  Legislature  to  do  so  and  so  that  this  committee  has,  by 
an  almost  unanimous  vote,  adopted  the  provision  already,  that  every 
clause  in  the  Constitution  shall  be  mandatory. 

Mb.  van  dyke.  Except  as  otherwise  provided;  and  where  you 
say  "may,"  that  otherwise  provides. 

Mr.  JOYCE.  Mr.  Chairman  :  I  hope  that  the  word  "  shall "  will  not 
be  stricken  out  of  that  section.  I  think  it  is  just  what  the  people  want. 
I  have  no  objection  to  have  it  brought  down  to  fifty  thousand,  but  I 
want  the  word  "  shall "  to  remain  there. 

Mr.  STEDMAN.     I  have  an  amendment  to  offer  to  the  amendment. 

The  SECKETARY  read: 

"Strikeout  'fifty'  and  insert,' seventy-five."' 

Mr.  STEDMAN.  Now,  Mr.  Chairman,  I  am  decidedly  in  favor  of 
the  report  of  the  committee;  still,  at  the  same  time,  I  am  willing  to 
compromise  and  put  in  the  words  "  seventy-five,"  in  place  of  the  words 
"  one  hundred ;"  and  though  I  have  offered  an  aineudment,  I  hope  that 
both  th*  .amendments  will  be  voted  down.  I  offer  my  amendment  to 
defeat  his  amendment.  I  think  one  hundred  thousand  is  low  enough. 
I  hope  both  amendments  will  be  voted  down.  I  think  it  is  wrong  to 
place  in  this  Constitution  a  clause  compelling  a  city  with  only  fifty  thou- 
sand inhabitants  to  entail  a  double  ex|>ense  upon  its  citizens. 

Mr.  McCALLUM.  I  hope  the  question  will  not  be  divided.  I  believe 
that  the  house  has  to  vote  upon  the  whole  question. 

The  CHAIRMAN,  Except  as  we  have  a  rule  which  allows  any 
member  to  ask  for  a  division. 

BEMIRKS  OF  HB.   UCCALLUU. 

Mb.  McCALLUM.  Mr.  Chairman :  I  am  in  favor  of  th*  whole 
amendment,  but  I  want  the  first  one  at  any  rate.  I  hope  that  we  will 
not  take  any  chances,  not  knowin|;  what  will  become  of  the  ballots. 
The  effect  of  this  would  be,  that  if  we  adopt  the  first  proposition,  it 
would  say  to  a  cit^  of  fifty  thousand  inhabitants — "you  shall  have  two 
BoardS'Of  Supervisors,  or  two  houses  of  legislation,  whether  you  want 
them  or  not."  Afterwards,  if  we  refuse  to  strike  out  the  word  "  shall," 
and  insert  the  word  "  may,"  we  would  compel  the  people  of  Oakl&nd, 
or  any  people  who  might  be  similarly  situated,  to  have  what  they  do 
not  want,  or  have  it  before  they  want  it,«upposing  they  Want  it  at  some 
future  time.  I  had  proposed  to  offer  this  amendment:  "This  section 
shall  not  bo  construed  as  prohibiting  any  city,  or  any  consolidated  city 
and  county  government,  of  less  than  one  hundred  thousand  population, 
from  having  two  houses  of  legislation."  That  will  leave  others  free  in 
this  matter.  If  this  question  has  to  be  divided,  I  hope  gentlemen  will 
not  take  the  chances  of  voting  for  the  one  without  knowing  what  will 
become  of  the  other.  I  would  ask  what  rule  it  is  that  gives  a  single 
member  a  right  to  call  a  division?  I  claim  if  there  is  an  objection  to 
a  division  that  then  the  question  shall  betaken:  shall  the  question  be 
divided? 

Mr.  WELLIN.  We  have  divided  other  questions  and  can  readily 
divide  this  without  taking  a  vote  upon  it. 

Mb.  McCALLUM.    We  can  divide  it,  but  I  don't  want  it  divided. 

Tbe  chairman.  The  question  is  on  the  first  branch— on  the  motion 
strike  out  "  fifty"  and  insert  "  seventy-five." 

BEUABKS   or   KB.    HAOEB. 

Mb.  HAGER.  Mr.  Chairman :  I  have  tried  to  explain  heretofore  that 
any  city  and  county  may  be  consolidated,  whether  they  have  one  hun- 
dred thousand  inhabitants  or  not,  but  that  the  last  portion  of  this  section 
only  applies  to  cities  having  one  hundred  thousand  inhabitants.  Now 
suppose  all  of  section  seven  after  the  word  "  government,"  in  the  sev- 
enth linCj  was  stricken  out;  every  city  and  county  in  tbe  Slate  might 
be  consolidated  notwithstanding,  and  incorporated  under  section  aix. 
This  provision  after  the  word  "government,"  in  the  seventh  line,  is 
applicable  only  to  cities  having  one  hundred  thousand  inhabitants.  It 
does  not  prevent  a  city  having  fifty  thousand  inhabitants  becoming 
consolidated,  but  it  says,  where  they  have  one  hundred  thousand  popu- 
lation they  must  have  two  Boards.  It  would  not  prevent  their  having 
two  Boanfs  if  it  was  a  city  and  county  government  consolidated,  but  the 
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provision  only  applies  to  cities  having  one  hundred  thousand  inhabit- 
ants, and,  notwithstanding  that  provision,  any  city  and  county  can  be 
incorporated  under  the  sixth  section;  but  if  they  contained  one  humlred 
thousand  inhabitants  they  must  have  two  Bcuirds.  That  is  the  argu- 
ment, and  that  is  all  there  is  of  it. 

Mr.  van  dyke.  My  point  is  that  the  expression  of  one  thing 
excludes  the  other,  and  by  saying  that  in  any  city  having  one  hundred 
thousand  population  there  shall  be  two  Boards,  neoessarily ,  by  every  nile 
of  construction,  excludes  every  city  of  leas  than  one  hundred  thousand 
inhabitants. 

Mr.  KEYNOLDS.  If  the  gentleman  will  refer  to  the  first  part  of  the 
section,  and  then  to  line  eiglit,  he  will  see  that  if  these  consolidated 
eovemments  contain  a  population  of  one  hundred  thousand,  they  must 
have  two  Boards  of  Supervisors. 

Mr.  V.\N  dyke.  Suppose  they  do  not  have  one  hundred  thousand; 
then  they  shall  not  have  two  Boards. 

Mb.  SWENSON.    For  this  government  has  only  one  set  of  officers. 

Mr.  REYNOLDS.  It  does  not  follow  from  any  construction  of  this 
section  that  city  and  county  governments  may  not  be  consolidate<l, 
whatever  their  population  j  anil  it  does  not  follow,  from  any  construction, 
that  they  are  obliged  to  have  two  houses  of  legislation  unless  they  have 
one  hundred  thousand  inhabitants. 

Mr.  MORELAND.    Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  .Nfessrs.  Hitchcock,  Stuart,  Stedman,  and  Huestis. 

The  main  question  was  ordered. 

Tbk  CHAIRMAN.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Stedman,  to  strike  out  "  fifty  " 
and  insert "  seventy-five." 

The  amendment  was  rejected. 

Thr  CHAIRMAN.,  The  next  question  is  on  the  motion  of  the  gen- 
tleman from  San  Francisco,  Mr.  Wellin,  to  strike  out  "one  hundred" 
and  insert "  fifty." 

The  amendment  was  rejected. 

The  CHAIRMAN.  The  next  question  is  on  the  motion  of  the  gen- 
tleman from  San  Francisco,  Mr.  Wellin,  to  strike  out  the  word  "  shall" 
and  insert  the  word  "  may." 

The  amendment  was  rejected. 


RIIIABKS  OP  MB.  BALC 


Mr.  HALE.  Mr.  Chairman :  I  move  to  amend  section  seven  by  strik- 
ing out  the  words  "or  houses  of  legislation,"  where  they  occur  in  the 
ninth  line.  In  support  of  this  amendment,  I  wish  to  cnll  attention  to 
the  fact  that  in  the  fiflh  section  wo  have  provided  that  "  the  Legislature, 
by  general  and  uniform  laws,  shall  provide  for  the  election,  or  appoint- 
ment, in  the  several  counties,  of  Boards  of  Supervisors."  And  now,  in 
this  section  tliere  is  the  same  thing,  except  providing  specially  for  double 
Boards  of  Supervisors  in  certain  coses,  to  wit:  cities  and  counties  con- 
taining a  population  of  more  than  one  hundred  thousand.  Now,  our 
Constitution,  in  the  legislative  department,  provides  that  the  Legislature 
shall  be  the  law-making  power  of  the  State  Boards  of  Supervisors,  have 
an  office  within  the  Constitution,  but  not  the  office  of  law-making. 
They  are  not  the  law-making  power.  I  apprehend  that  it  is  not  the 
intention  of  this  committee  that  th^y  should  be,  and  yet  these  words 
sought  to  be  stricken  out  by  this  amendment  accomplish  that  result,  at 
least  so  far  as  it  can  be  accomplished  by  these  terms.  If  the  amendment 
was  adopted  the  clause  would  rea<l  "in  consolidated  city  and  county 
Eovemments,  of  more  than  one  hundred  thousand  population,  there  shall 
be  two  Boards  of  Supervisors."  It  is  not  necessary  to  repeat,  by  saying 
"or  houses  of  legislation."  They  are  called  Boards  of  Supervisors. 
Why  call  them  houses  of  legislation?  The  Constitution  of  the  State 
provides  for  one  legislative  department  of  the  government  Let  us  not 
depart  from  it.    Let  us  preserve  the  harmony  oT  the  system. 

Mb.  BARBOUR.    I  send  up  an  amendment. 

Thk  SECRETARY  read : 

"Amend  section  seven  by  striking  out  all  after  the  word  'govern- 
ment,'  in  line  seven." 

The  CHAIRMAN.  The  amendment  is  not  in  order.  It  has  already 
been  voted  down. 

Mr.  HAGER.  Mr.  Chairman  :  The  reason  that  that  was  put  in  that 
shape  was  simply  to  admit  of  other  houses  of  legislation  by  name  than 
Supervisors.  They  never  would  be  called  First  and  Second  Boani  of 
Supervisors;  they  would  probably  call  them  First  or  Second  Board  of 
Aldennen,  or  Aldermen  and  Assistant  Aldermen.  Counties  must  have 
Supervisors.  We  have  a  Board  of  Supervisors  there  because  we  could 
not  have  anything  else;  but  if  we  have  a  Board  of  Aldermen,  or  a 
Board  of  Councilmen,  then  the  words  "  houses  of  legislation,"  would 
apply.-  I  would  not  select  the  name  of  Board  of  Supervisors  for  a  city ; 
"  Supervisors  "  is  better  for  a  county  government;  but,  if  it  so  happened, 
as  we  now  have  a  Board  of  Supervisors,  that  that  government  should 
be  perpetuated  under  a  consolidation,  the  name  would  be  Supervisors; 
but  if  we  incorporateil  under  some  other  form,  they  would  probably 
adopt  the  name  of  Aldermen,  or  Councilmen ;  that  is  the  reason  it  is 
put  in  here  to  reach  these  cases.  I  do  not  see  what  barm  it  could  do. 
The  Constitution  would  appiy  now  to  the  name  of  Supervisors;  but  if 
we  should  incorporate,  and  have  a  new  charter,  they  would  probably  be 
called  First  and  Second  Board  of  Aldermen. 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offured  by  the  gentleman  from  Placer,  Mr.  Hale. 

The  amendment  was  rejected. 

Mr.  McCALLUM.    Mr.  Chairman  :  I  now  send  up  my  amendment. 

Thr  SECRETARY  read : 

"  In  line  fourteen,  after  the  word  'years,'  insert  'This  section  shall 
not  be  construed  as  prohibiting  any  city  or  consolidated  city  and  county 
^verninent,  of  less  than  one  hundred  thousand  population,  from  hav- 
ing two  houses  of  legislation." 
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RKMARK3  or  UR.   MCCALLUM. 

Mr.  McCALLUM.  Mr.  Chairman :  Th«t  is  the  sole  point  which  we 
from  Alameda  have  sought  to  mak6  in  this  controversy.  The  gentle- 
man from  San  Francisco  seemed  to  be  very  averse  to  having  the  first 
proposition  which  we  asked  for,  but  we  did  not  wish  to  be  placed  in  the 
position  that  other  cities  should  not  have  the  same  advantage.  It  is 
(lerfeotly  safe  to  leave  the  people  to  deal  with  the  matter.  The  sole 
object  is  to  obviate  the  legal  question.  The  chairman  of  the  committee, 
Mr.  Hager,  seems  to  think  that  the  affirmation  in  the  one  case  does  not 
negative  the  other.  His  colleague,  Mr.  Winans,  thinks  as  I  do,  that  the 
assertion  of  the  one  is  to  negative  the  other. 

Mr.  BIGGS.  Mr.  Chairman  :  The  amendment  offered  by  Mr.  Ayers, 
and  which  was  voted  down,  was  substantially  the  same  as  this. 

Mr.  McCALLUM.    I  would  like  to  have  it  read. 

Thr  SECRETARY  read  the  amendment  offered  by  Mr.  Ayera,  as 
follows: 

"  Insert  after  the  word  'years,'  in  line  fourteen, '  two  houses  of  legis- 
lation may  be  provided  by  general  law,  for  cities  of  less  than  one  hun- 
dred thousand  inhabitants.'" 

Mr.  McCALLUM.  I  nibmit  that  that  is  not  the  same  thing.  Let 
the  Secretary  read  mine. 

Thr  secretary  read: 

"In  line  fourteen,  after  the  word  '  years.' insert :  "Tliis  section  shall 
not  be  construed  as  prohibiting  any  city  or  consolidated  city  and  county 
govemineni,  of  less  than  one  hundred'thousand  population,  from  hav- 
ing two  houses  of  legislation.' " 

Mr.  McCALLUM.  That  is  nothing  on  the  subject  of  what  the  Leg- 
islature shall  provide.  The  other  says  that  two  houses  of  legislation 
may  be  provide<l  under  general  law.  I  simply  propose  that  the  section 
shall  not  be  construed  as  prohibiting  cities  of  less  population  than  one 
hundred  thousand  having  two  houses  of  legislation. 

Mr.  EDGERTON.    What  is  the  difference? 

Mr.  McCALLUM.  The  one  says  the  Legislature  may  provide,  by 
general  law,  fur  two  houses,  and  the  other  says  that  the  section  shall 
not  be  construed  as 

Tbr  chairman.  The  Chair  is  of  the  opinion  that  they  are  equiva- 
lent propositions,  and,  therefore,  rules  it  out  of  order  as  having  been 
already  voted  down. 

Mk.  McCALLUM.    I  desire  to  appeal  from  that  decision. 

Thr  CUAI  UM AN.    The  Chair  hears  no  second. 

Mr.  STEDMAN.    I  offer  an  amendment. 

Thr  SECRETARY  read: 

"  Insert  in  the  thirteenth  line,  between  the  word  'years'  and  the  word 
'and,'  the  words,  'by  supervisorial  districts.'  " 

Mb.  STEDMAN.  Mr.  Chairman:  I  offer  this  in  the  interest  of  good 
government.  We  have  provided  in  this  section  seven  that  two  Boards 
of  Supervisors  shall  be  elected  for  the  city  and  county,  eack  of  them  to 
consist  of  twelve,  I  suppose.  I  desire  in  offering  this  amendment  to 
have  it  stated  in  this  section  that  one  of  these  Boards  shall  be  elected 
by  districts.  Now,  if  we  provide  that  the  twenty-four  shall  be  elected 
by  a  general  ticket,  one  political  party  will  probably  carry  the  county, 
"ro  elect  twenty-four  Supervisors  from  one  political  party,  I  do  not  care 
what  party  it  is,  I  do  not  think  would  be  in  the  interest  of  good  govern- 
ment. I  desire  to  give  the  minority  a  chance,  and  in  order  that  we  may 
have  all  political  parties  represented  in  our  Boards  of  Supervisors,  I 
hope  the  amendment  will  be  adopted. 

Mr.  RINGGOLD.    I  move  the  previous  question. 

Seconded  by  Messrs.  Larkin,  Moreland,  Davis,  and  Hunter. 

The  main  question  was  ordered. 

Mr.  hager.  I  would  like  to  inquire  if  there  is  any  such  thing  as  a 
Supervisorial  District? 

'TuR  CHAIRMAN.  The  main  question  has  been  ordered.  Theques- 
tion  is  oil  the  adoption  of  the  amendment  offered  by  the  gentleman  from 
San  Francisco,  Mr.  Stedman. 

The  amendment  was  rejected. 

Mr.  THOM  PSON.    Mr.  Chairman :  I  offer  an  amendment. 

Thr  SECRETARY  read: 

"Amend  section  seven  by  striking  out,  in  the  ninth  line,  the  word 
'twelve,'  and  inserting  'eight.'  " 

Mb.  THOMPSON.  Mr.  Chairman :  I  think  if  we  have  two  Boardsof 
•upervisors  for  San  Francisco, that  it  would  be  well  to  have  oneof  them 
of  a  different  number.  I  sm  in  favor  of  this,  from  the  fact  that  it  will 
make  less  expense.  I  have  heard  it  talked  of  several  years,  having  two 
Boards,  but  I  have  never  heard  any  one  suggest  equal  numbers  for  the 
Boards.  Generally  I  have  heard  five  named,  or  seven,  for  that  Board. 
All  legislative  bodies,  from  the  United  States  Congress  down,  are  com- 
posed of  different  numbers,  one  branch  having  a  higher  number  than  the 
ether.  For  that  reason  I  ofier  this,  to  save  expense  to  the  City  of  3au 
Francisco;  for,  as  I  understand  it,  there  is  no  other  city  in  the  State  that 
will  come  under  this  section.  I  think,  therefore,  it  will  be  a  good  amend- 
ment. 

Mr.  CROUCH.  Mr.  Chairman:  I  move  to  amend  by  inserting, after 
the  word  "be,"  in  the  eighth  line,  the  wonis  "and  in  those  of  more 
than  fifty  thousand  inhaUitante  there  may  be." 

Thk  CHAIRMAN.  It  is  not  in  order  at  present.  The  question  is  on 
the  amendment  offered  by  the  gentleman  from  San  Francisco,  Mr. 
Thompson. 

The  amendment  was  rejected. 

Mr.  CROUCH.    I  now  offer  my  amendment 

Thr  SECRETARY  read  : 

"  Insert  after  the  word  '  be,'  in  line  eighth,  the  words  '.and  in  those 
of  more  than  fifty  thousand  inhabitants  there  may  be.'" 

Mr.  REYNOLDS.  I  call  the  attention  of  the  gentleman  to  the  fact 
that  the  amendment  is  inconsistent  with  the  section  itself.  I  will  read : 
"  In  consolidated  city  and  county  governments,  of  more  than  one  hun- 
dred thousand  population  there  shall  be,  and  in  those  of  more  than 
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fifty  thousand  inhabitants  there  may  be,  two  Boards  of  Supervisors,' 
etc.  That  would  make  the  section  inconsistent  with  itself.  But  if  he 
will  insert  his  amendment  after,  the  word  "  governments,"  iu  the 
seventh  line,  then  his  amendment  will  be  consistent.  Then  it  would 
read:  "In  consolidated  city  and  county  governments,  of  more  than 
fifty  thousand  inhabitanU  there  may  be,  and  in  those  of  more  than  one 
hundred  thousand  population  shall  be,"  etc. 

Mb.  van  dyke.    What  is  the  difference? 

Mr.  REYNOLDS.    I  only  desired  to  call  attention  to  the  fact  that  if 
we  adopt  the  amendment  in  that  shape  it  will  make  the  section  wholly 
inconsistent  with  itself.    If  the  committee  desire  to  adopt  the  amena- 
ment  it  should  be  put  in  the  seventh  line  after  the  word  "  govern 
ments." 

Mk.  HAGER.    I  move  to  amend  the  amendment  so  that  the  clause 
will  read  :  "  In  consolidated  city  andc  ounty  governments  of  more  than 
one  hundred  thousand  population,  and  in  those  of  less  than  one  hun 
dred  thousand  there  may  be  two  Boards  of  Supervisors,"  etc.    If  the 
gentleman  will  accept  that  amendment 

Mr.  crouch.    I  accept  the  amendment. 

Mr.  McC.'^LLUM.  Then,  Mr.  Chairman,  the  details  of  this  section 
follow  that  condition.  I  had  thought  at  first  it  would  accomplish  the 
desired  result,  but  I  think  now  it  would  be  no  improvement,  or  very 
little.  One  difficulty,  iu  the  first  place  was,  that  it  was  going  too  much 
into  detail,  but  if  San  Francisco  wants  it  we  do  not  care  to  raise  the 
question;  but  I  submit  that  these  details  ought  not  to  follow  this 
optional  provision,  as  to  the  other  cities.  I  propose,  in  order  to  avoid 
that  parliamentary  difficulty,  to  offer  this  amendment  which  accom- 
plishes tlie  same  end  that  we  are  all  trying  to  arrive  at.  After  the  word 
"  years,"  iu  line  fourteen,  insert,  "  This  section  shall  not  be  construed  as 
prohibiting  a  city,  or  consolidated  city  and  county  government  having 
a  greater  population  than  forty  thousand  from  having  two  houses  of 
legislation."  That  will  make  a  limit  But  I  see  a  difficulty  with  the 
amendment  of  the  gentleman,  over  the  way.  I  think  it  is  a  serious 
one,  and  I  cannot  vote  for  it.  It  compels  all  these  conditions  to  be 
accepted. 

Mr.  van  dyke.  I  do  not  see  why  it  does  not  improve  the  section. 
If  we  cannot  get  all  we  want  let  us  get  what  ire  can.  We  need  not 
incorporate  under  that  if  we  do  not  please. 

Mr.  McCALLUM.  I  would  like  to  ask  the  gentleman  if  he  desires 
to  have  it  so  that  we  must  have  not  less  than  twelve? 

Mr.  van  dyke.  The  City  of  Oakland  might  prefer  that  to  one 
house.  If  they  do  not  prefer  it  to  one  house  they  need  not  adopt  it.  It 
is  not  mandatory. 

Mb.  McCALLUM.  Why  compel  them  to  accept  these  details?  Why 
may  we  not  have  the  principle  without  the  conditions? 

Mr.  van  dyke.  Because  the  committee  have  refused  to  strike  that 
out.    We  cannot  have  what  we  would  have,  but  let  us  get  what  we  can. 

Mr.  LAINE.  I  hope  the  country  members  will  think  something  of 
this.  It  would  be  an  invitation  to  the  Legislature  to  impose  upon  the 
various  counties  of  the  State  a  cumbersome  government,  and  I  do  believe 
that  if  the  City  of  San  Francisco  desires  to  submit  herself  to  so  cum- 
brous a  form  of  government  as  this  the  rest  of  the  State  ought  not  to  be 
placed  in  the  same  position.  We  will  have  to  be  continually  watching 
tlie  Legislature,  to  prevent  these  cumbersome  governments  being  imposed 
upon  us.  I  believe  that  the  experience  of  the  American  people  is  such 
that  we  do  not  need  so  many  Legislatures.  We  are  now  going  into  a 
scheme  by  which  we  are  to  have  a  Legislature  in  every  township,  a 
Legislature  in  the  county,  a  Legislature  in  the  city  anct  county,  and 
a  multiplication  of  laws  in  this  State.  There  are  more  laws  now  in  this 
State  than  any  lawyer  will  live  lohg  enough  to  read  and  digest.  I  hope 
these  amendments  will  be  voted  down.  If  the  City  and  County  of  San 
Francisco  desires  it  let  her  have  it.  I  hope  the  country  member^  will 
vote  these  amendments  down. 

Mr.  van  dyke.    It  does  not  apply  to  counties. 

Tbk  CH.\IRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  Mr.  Crouch  as  modified. 

The  amendment  was  rejected. 

Mr.  McCALLUM.    I  now  offer  my  amendment. 

Thb  secretary  read : 

"  Insert  in  line  fourteen,  after  the  word  'years,'  the  following:  'This 
section  shall  not  be  construed  as  prohibiting  a  city  or  consolidated  cit^ 
and  county  government,  having  a  greater  population  than  twenty  thou- 
sand, from  having  two  houses  of  legislation." 

Mr.  grace.  I  do  not  know  whether  there  is  any  city  oatside  of 
San  Francisco  having  forty  thousand. 

Mr.  McCALLUM.     Oakland  has. 

Mb.  grace.  I  would  make  it  small  enough  to  take  iu  other  cities 
that  are  smaller. 

Mb.  McCALLUM.  I  wish  to  have  it  so  that  other  city  and  county 
governments  may  have  two  branches  of  the  Board  of  Supervisors  if  they 
desire  to  have  them.     Tiiat  is  all  there  is  in  it. 

Mb.  AYERS.  If  the  gentleman  will  insert  "  twenty  thousand," 
instead  of  "  forty  thousand,"  I  will  favor  it. 

Mr.  McCALLUM.  I  have  no  objection  to  that  I  will  insert  there 
the  words  "  twenty  thousand,"  instead  of  "  forty  thousand."  If  they 
do  consolidate  that  way,  then  all  the  details  belong  to  themselves.  If 
we  had  adopted  the  amendment  we  have  just  voted  down,  it  would  have 
required  twenty-four  Supervisors.  I  hope  this  amendment  will  beaccept- 
able  to  the  committee,  and  I  will  /x>ntribute,  for  my  part,  nothing  further 
to  this  avalanche  of  amendments. 

RR1IARK3  Of  MR.  rRXSMAN. 

Mr.FREEMAN.  Mr.  Chairman:  As  long  as  this  system  was  confined 
to  the  City  of  San  Francisco.  I  felt  like  permitting  the  delegates  from  that 
place  to  decide  whether  it  was  acceptable  to  them  or  not.  The  proposi- 
tion now  under  consideration  involves  the  extension  of  the  system  over 


the  whole  State,  for  be  it  remembered  that  it  is  a  spirit  of  this  article, 
and  of  every  part  of  the  Constitution  that  we  are  adopting,  that  there 
shall  not  be  special  legislation ;  that  systems  of  government  shall  be  uni- 
form ;  and  therefore  it  will  follow,  if  this  provision  is  adopted,  and  if 
any  general  law  shall  be  enacted  under  and  in  pursuance  of  it,  that  it 
must  extend  the  system  to  all  consolidated  cities  and  counties  of  twenty 
thousand  inhabitants.  I  do  notknow  what  virtue  there  is  in  a  double 
Board.  I  have  heard  no  virtue  ascribed  to  it,  and  I  see  no  object  in  it 
other  than  the  multiplication  of  offices  and  the  establishment  in  each 
county  of  something  that  shall  be  an  imitation  of  a  city  organization  or 
a  city  government. 

There  are  four  or  five  counties  iu  this  State  which  might  be  consoli- 
dated under  this  section:  There  is  the  City  and  County  of  San  Fran- 
cisco, I  suppose  you  might  say  the  City  and  County  of  San  Jose, 
and  perhaps  three  or  four  others — the  City  and  County  of  Stockton,  the 
City  and  County  of  Los  Angeles,  the  City  and  County  of  Oakland,  and 
so  on.  For  one,  as  a  representative  of  a  county  that  might  be  affected' 
by  this,  I  say  that  I  do  not  wish  the  Legislature  to  have  the  power  to 
impose  any  such  system  upon  us.  I  see  no  necessity  for  two  Boards  of 
Supervisors,  or  two  Boards  of  Trustee:!;  it  is  a  mere'additional  expense, 
and  one  of  those  things  that  is  likely  to  be  lobbied  through  the  Legisla- 
ture by  some  |>er8on  who  is  desiring  a  position,  or  by  some  one  of  that 
numerous  class  who  have  nothing  for  tne  present,  and  would  be  glad  of 
any  change  for  the  future. 

RRMARKS  or   HR.  BIRBOCR. 

Mr.  BARBOUR.  Mr.  Chairman:  The  amendment  of  the  gentleman 
from  Alameda  illustrates  the  difficulty  which  always  attends  an  attempt 
to  fix  up  a  clause  like  this,  which  is  aimed  only  at  one  city, one  political 
subdivision,  without  making  use  of  the  words  expressive  of  it  Now,  if 
the  committee  or  Convention  wish  to  make  a  system  applicable  only  to 
San  Francisco,  we  ought  to  have  used  the  word  San  Francisco.  There  is 
a  peculiarity  surrounding  the  situation  of  that  city  in  its  consolidated 
character  which  impelled  the  committee  to  adopt  this  section,  and  also 
section  nine;  that  tnat  city  was  capable  of  supporting  a  sort  of  govern- 
ment within  a  government;  and  that  the  multifarious  interests  there 
could  not  be  reached  by  general  incorporation  act?.  But  instead  of 
making  use  of  the  word  San  Francisco,  the  committee  used  the  phrase 
"city  of  more  than  one  hundred  thousand  population,"  because  it  is  not 
likely  that  as  long  as  this  Constitution  stands  there  will  be  in  the  State 
of  California  another  city  of  one  hundred  thousand  population.  It  is 
not  likely  there  will  be  another  consolidation  of  city  and  county  govern- 
ment in  the  Stateof  California  while  this  Constitution  stands,if'itshould 
not  be  ratified.  And  even  if  they  run  up  to  a  population  of  one  hun- 
dred thousand  or  more,  it  is  not  likely  that  there  will  be  a  consolidation 
unless  there  is  also  a  change  of  geographical  lines.  Now,  according  to 
the  amendment  of  the  gentleman,  as  1  read  it,  it  would  provide  that  a 
city  of  forty  thousand  inhabitants,  which  was  not  consolidated  with  the 
county  government,  might  have  a  double-headed  house  of  legislation, 
while  a  city  of  one  hundred  thousand  inhabitants  that  was  not  consoli- 
dated with  the  county  government,  need  not  have  it.  The  phraseology 
of  it  is  peculiar.  If  it  is  a  city  not  consolidated,  and  has  two  hundred 
thousand  inhabitants,  by  a  fair  construction  it  need  not  have  this  double- 
headed  government.  Now,  air,  thi«  whole  attempt  to  regulate  this  mat- 
ter ought  to  have  been  kept  out  of  this  section.  I  think  the  gentleman 
from  Alameda,  who  was  a  member  of  the  Committee  on  City,  County, 
and  Township  Organization, as  well  as  myself,  is  like  the  boy  who,  when 
he  sees  another  boy  have  a  thing,  immediately  wants  it.  Whenever 
San  Francisco  gets  anything,  no  matter  whether  it  is  appropriate  to 
some  other  place  or  not,  no  matter  whether  it  fits  them  or  not,  the^  have 
an  idea  that  they  are  a  threat  rival  to  San  Francisco,  and  they  imme- 
diately want  the  same  thing.  If  San  Francisco  chooses  to  launch  into  a 
system  of  government  containing  all  the  grand  machinery  of  a  whole 
government  within  itself,  Oakland  shows  its  bad  temper,  and  wants  the 
same  thing,  because  it  is  going  to  grow  up  and  be  a  great  city,  and 
and  thereby  tangle  up  and  spoil  everything  we  are  attempting  to  do. 
Everybody  knows  that  the  attempt  in  this  section  was  to  have  it  applv 
alone  to  San  Francisco.  That  is  all  there  is  about  it;  and  this  amend- 
ment ought  not  to  be  incorporated  in  it.  And  when  section  nine  is 
adopted,  and  the  people  are  thereby  authorized  to  go  ahead  and  make 
their  charter  for  their  own  government,  they  ought  not  to  be  hampered 
by  this  provision,  but  should  be  left  free  to  create  their  own  internal 
government,  as  they  propose,  consistent  with  the  Constitution  of  the 
State  and  the  laws  of  California.  I  shall  support  section  nine,  and  I 
believe  this  portion  of  section  seven  will  be  inconsistent  with  it,  and 
unnecessary,  because  they  are  competent  to  frame  a  charter  providing 
for  twelve  Supervisors,  or  ten,  or  fifteen,  electing  them  friin  the  city  at 
large,  or  electing  them  from  districts,  as  they  see  fit  Therefore  these 
amendments  that  the  gentleman  proposes  are  unnecessary,  and  I  hope 
will  be  voted  down. 

Mr.  TULLY.    I  move  to  strike  out  section  seven. 

The  chairman.    It  is  not  in  order  at  present. 

Mr.  HUESTIS.     I  move  the  previous  question. 

Seoondcd  by  Messrs.  Biggs,  Howard,  Evey,  and  Stuart. 

The  main  question  was  onlered. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Alameda,  Mr.  McCallum,  as  modi- 
fied. 

The  amendment  was  rejected. 

Mr.  HAGER.  Mr.  Chairman:  I  had  no  idea  that  this  section  was 
going  to  create  so  much  difficulty  in  the  Convention,  or  receive  so  much 
apparent  opposition.  The  section  as  drawn  was  intended  to  be  for  the 
City  of  San  Francisco. 

Mr.  MORELAND.  Mr.  CHAIRMAN:  I  rise  to  a  point  of  order. 
There  is  no  motion  before  the  House. 

Thr  CHAIRMAN.    The  point  of  order  is  well  taken. 
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Me.  TULLY.    I  move  to  strike  out  section  seven. 
The  motion  was  lost. 

Tat  CHAIRMAN.  If  there  be  no  further  amendment  to  section 
Beven,  the  Secretary  will  read  section  nine. 

CITT  OOTKBNMEHT. 

The  8ECKET ART  read: 

Sec.  9.  Any  city  having  a  population  of  more  than  one  hundred 
thousand  inhabitants  may  frame  a  charter  for  its  own  government,  con- 
sistent with,  and  subject  to  the  Constitution  and  laws  of  this  State,  by 
causing  a  Board  of  fifteen  freeholders,  who  shall  have  been  for  at  least 
five  years  qualified  electors  thereof,  to  be  elected  by  the  qualified  voters 
of  such  city  at  any  general  or  special  election,  whose  duty  it  shall  be, 
within  ninety  da^s  after  such  election,  to  prepare  and  propose  a  charter 
for  such  city,  which  shall  be  signed  in  duplicate  by  the  members  of  such 
Board,  or  a  majority  of  thorn,  and  returned,  one  copy  thereof  to  the 
Mayor  or  other  chief  executive  officer  of  such  city,  and  the  other  to  the 
Recorder  of  deeds  of  the  county.    Such  proposed  charter  shall  then  be 

Kublisbetl  in  two  daily  papers  of  largest  circulation  in  such  city  for  at 
sast  twenty  days,  and  within  not  less  than  thirty  days  after  such  pub- 
lication it  shall  be  submitte<l  to  the  qualified  electors  of  such  city  at  a 
general  or  special  election,  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall,  at  the  end  of  sixty  days 
thereafter,  become  the  charter  of  such  city,  or  if  such  city  be  consolidated 
with  a  county  in  government,  then  of  such  city  and  county,  and  shall 
become  the  organic  law  thereof,  and  supersede  any  existing  charter  and 
all  amendments  thereof,  and  all  special  laws  inconsistent  with  such 
charter.  A  copy  of  such  charter,  certified  by  the  Mayor  or  chief  execu- 
tive officer,  and  authenticated  by  the  seal  of  such  city,  setting  forth  the 
submission  of  such  charter  to  the  electors,  and  its  ratification  by  them, 
shall  be  made  in  duplicate  and  deposited,  one  in  the  office  of  the  Secre- 
tary of  State,  the  other,  after  being  recorded  in  the  office  of  the  Recorder 
of  deeds  of  the  county,  amon|[  the  archives  of  the  city,  and  thereafter  all 
Courts  shall  take  judicial  notice  thereof.  The  charter  so  ratified  may  be 
amended  at  intervals  of  not  less  than  two  years,  by  proposals  therefor, 
submitted  by  the  legislative  authority  of  the  city  to  the  qualifie<l  voters 
thereof,  at  a  general  or  special  election  held  at  least  sixty  days  after  the 
publication  of  such  proposals,  and  ratified  by  at  least  three  fifths  of  the 
qualified  electors  voting  thereat.  In  submitting  any  such  charter,  or 
amendment  thereto,  any  alternative  article  or  proposition  may  be  pre- 
sented for  the  choice  of  the  voters,  and  may  be  voted  on  separately  with- 
out prejudice  to  others. 
Mb.  MORELAKD.    I  move  to  strike  out  section  nine. 

8FBECB  OF  MB.  EAGER. 

Mb.  HAGER.  Mr.  Chairman :  The  members  of  the  Convention  will 
observe  that  this  is  proposed  for  the  formation  of  a  charter,  by  the  peo- 
ple, subordinate  to  the  Constitution  and  laws  of  the  State.  We  have 
already  adopted  a  provision  that  the  Legislature  may,  by  general  law, 
provide  for  the  incorporation  of  cities.  Jfow,  then,  any  charter  that 
may  be  formed  will  be  subordinate  to  these  general  laws,  but  it  will  be 
shaped  by  the  people,  and  submitted  to  the  people,  and  ratified  and 
adopted  by  them.  That  has  been  the  custom  all  over  the  world.  In 
San  Francisco  we  used  to  adopt  our  charter,  submit  it  to  the  people,  the 
Legislature  would  ratify  it,  and  it  became  the  charter.  Now,  it  is  pro- 
posed that  In  a  city  parties  may  be  elected  for  the  purpose  of  framing  a 
charter,  just  what  we  have  done  heretofore  in  San  Francisco,  and  when 
it  is  framed  it  has  to  be  submitted  to  the  people,  and  has  to  be  ratified 
by  them ;  but  it  must  be  subordinate  to  the  Constitution,  and  subordinate 
to  a  general  law.  Now,  then,  if  the  City  of  San  Francisco  should  under- 
take to  frame  a  charter,  it  should  not  be  submitted  to  the  Legislature, 
because  we  have  taken  that  power  away  from  the  Legislature,  aud  instead 
of  that  we  substitute  a  general  law;  therefore,  it  must  be  in  subordina- 
tion to  the  general  law  as  the  only  authority  that  controls  the  matter. 
In  former  years,  when  San  Francisco  was  not  a  consolidated  govern- 
ment, we  had  some  four  or  five  charters.  There  was  a  convention  to 
frame  a  charter;  my  friend  in  front  of  me,  Mr.  Casserly,  was  a  member 
of  it,  and  when  the  charter  was  ratified  by  the  people  and  sanctioned 
by  the  Legislature,  It  became  the  charter  of  the  people.  Now,  the  Leg- 
islature, under  a  general  law,  may  aulhoriie  any  cit5'  to  frame  a  charter. 
Under  section  six  that  we  have  passed,  the  Legislature,  by  a  ^neral 
law,  may  authorize  any  city  in  the>Sta.te  to  frame  a  charter,  if  it  is  in 
subordination  to  the  Constitution  and  general  law.  < 

Mb.  MORELAND.    What  is  the  use  of  this  section  in  here  then? 

Mb.  HAGER.  Simply  to  provide  another  way,  that  the  people  may 
elect  delegates  to  meet  in  convention  and  deliberately  frame  a  charter. 
It  is  an  important  matter  in  a  ^reat  city  like  San  Francisco,  while  a  little 
town,  perhaps,  would  not  require  all  that  machinery.  It  is  a  provision, 
I  may  say  to  my  friend,  that  I  have  copied  from  the  Constitution  of 
Missouri.  [Laughter.]  The  Constitutions  of  Missouri  and  Pennsyl- 
vania I  happen  to  have  in  convenient  shape  to  handle,  as  you  may  see, 
in  pamphlet  form,  and  the  Constitution  of  Missouri  being  the  latest,  is 
one  of  the  best,  because  they  have  selected  and  retained  from  other 
Constitutions  prett^^much  everything  that  is  worth  being  retained  in  a 
Constitution.  I  do  not  forget  the  Constitutions  of  my  friend  from  Santa 
Clara,  or  my  friend  from  Santa  Cruz.  I  have  used  part  of  the  Constitu- 
tion of  my  friend  from  Santa  Clara.  If  we  should  strike  the  section  out 
then  there  would  be  no  machinery  for  arranging  a  charier  for  the  City 
of  San  Francisco.  A  general  law  might  provide  for  this  same  thing. 
A  general  law  might  provide  that  a  city  may  elect  delegates,  but  inas- 
much as  we  are  on  the  subject,  and  a  large  city  might  be  willing  to  elect 
members  to  a  convention,  whereas  others  might  wish  to  resort  to  a 
cheaper  machinery,  and  adapt  it  to  the  general  law,  we.  considered  it 
best  to  provide  for  it  here.  This  applies  strictly  and  only  to  the  City 
and  County  of  San  Francisco.  It  is  the  same  machinery  that  was  made 
use  of  in  the  City  of  St.  Ijouis,  where  they  adopted  a  charter  which  has 


been  the  cause  of  great  reforms  in  the  administration  of  the  Govern- 
ment of  that  State.  I  cannot  see  that  any  evil  will  come  from  it.  We 
have  this  peculiar  government  there,  a  consolidated  city  and  county 
government.  I  do  not  agree  with  my  friend  from  Sacramento,  that  the 
tendency  is  to  multiply  offices.  The  tendencjr  is  to  reduce  the  number 
of  offices.  Instead  of  having  a  set  of  city  officers,  and  a  set  of  county 
officers,  they  are  consolidated.  We  have  a  Sheriff,  who  is  the  Sherifi'  of 
the  county  and  of  the  city.  We  do  not  have  a  Coroner  any  more. 
We  have  a  Tax  Collector,  and  we  have  an  Auditor  that  acts  for  both  ; 
formerly  we  bad  one  for  each.  The  tendency  of  a  consolidated  govern- 
ment Is  to  reduce  the  offices  from  two  to  one  in  every  case,  and  reduce 
the  expense  in  every  particular,  and  not,  as  the  gentleman  said,  for  the 
purpose  of  multiplying  offices.  He  says  that  they  want  none  of  this 
government  in  the  "City  of  Sacramento.  Suppose  they  don't;  but  sup- 
pose the  people  should  wish  to  adopt  it  at  some  future  time,  for  the  pur- 
jiose  of  economy.  It  must  be  done  by  the  sanction  of  the  people  or  it 
cannot  be  done  at  all.  If  we  cannot  trust  the  people  in  this  matter, 
who  can  we  trust?  If  they  make  a  mistake  it  is  in  their  power  to  cor- 
rect it.  It  is  expected  that  this  Constitution  will  bring  healing  to  the 
wounds  of  our  oppressed  people,  and  so  far  as  is  in  my  power,  it  is  my 
intention  to  reduce  the  expenses  of  government,  and  not  multiply  them ; 
and  this  report,  from  the  beginning  to  the  end  of  it,  has  been  with  the 
intention  of  reducing  county  and  city  expenditures,  and  not  for  the 
purpose  of  increasing  them.    I  hope  that  this  section  will  be  retained. 

SPEECH  OF  MB.  BARBODB. 

Mb.  BARBOUR.  Mr.  Chairman :  I  assented  to  the  proposition,  as  a 
member  of  the  committee,  and  I  believe  that  it  is  demanded  by  the 
interests  of  the  people  of  the  City  of  San  Francisco.  I  do  not  under- 
stand that  San  Francisco  can  proceed  under  a  general  incorporation  law 
that  may  be  framed  by  the  Ijegislature,  because  that  general  incorpora- 
tion law  is  not  broad  enough  to  cover  the  interests  of  the  people  oi  San 
Francisco.  It  is  true,  we  should  not  use  the  term  "  city  having  a  popu- 
lation of  more-than  one  hundred  thousand  inhabitants."  Of  course,  as 
I  said  before,  in  reference  to  the  other  section,  the  intention  is  to  author- 
ize the  people  of  San  Francisco  to  frame  a  charter  in  an  exceptional  case ; 
instead  of  proceeding  under  a  general  law,  to  frame  a  charter  of  their 
own.  Now,  it  is  undoubtedly  true  that  a  necessity  exists  for  an  entire 
and  total  change  in  the  organic  law  of  San  Francisco.  No  man  from 
that  city,  who  has  ever  sought  or  attempted  to  find  out  what  the  funda- 
mental law  of  ibut  city  is,  upon  which  its  legislation  must  be  based, 
can  tell  what  it  is.  And  it  is  because  of  the  wide  field  which  is  required 
to  be  covered  by  the  legislation  of  San  Francisco  that  a  fundamental  law 
ought  to  be  provided  by  a  charter,  by  which  to  measure  and  test  the 
validity  of  the  ordinances  of  that  city.  San  Francisco  has  many  insti- 
tutions, maintains  many  Boards,  which  do  not  exist  in  any  other  city  of 
theState,  and  which  will  not  exist.  They  are  special  to  the  cit^.  Toey 
are  aui  generis.  They  are  governed  bjr  a  law  unto  themselves,  in  respect 
to  these  various  institutions  aud  public  works  and  public  Boards,  which 
do  not  apply  to  any  other  oity  In  the  State.  Now,  it  has  a  consolidated 
charter,  out  the  Act  of  Consolidation,  as  it  is  called,  which  is  the  present 
fundamental  law  of  that  city,  Is  in  an  extremely  confused  state.  It  is  a 
piece  of  pat^work,  made  up  like  Joseph's  coat.  Many  of  the  laws  are 
doubtful,  and  they  would  all  be  wiped  out  by  a  charter  framed  by  a 
Board  selected  by  the  people  of  the  city,  who  would  present  to  them  a 
complete  system  of  local  government,  for  it  has  to  be  submitted  for  their 
ratification. 

Now,  I  see  no  objection  to  this  being  engrafted  in  the  Constitution.  I 
see  no  objection,  of  course,  within  the  scope  of  the  Constitution,  and  sub- 
ject tothe  laws  of  the  State,  and  providing  a  basis  for  their  local  legis- 
lation. Questions  will  always  rise,  and  questions  must  rise  In  any 
act,  in  any  attempt  on  the  part  of  the  Legislature  to  delegate  to  the  peo- 
ple of  San  Francisco  the  power  to  go  ahead  and  make  a  local  law. 
Questions  of  the  power  of  the  Legi^ature  to  delegate  its  authority  in 
this,  that,  and  the  other  instance,  will  constantly  arise,  all  of  which 
willafiectthe  validity  of  the  legislation  and  create  litigation.  Tbeinten- 
tion  is  to  avoid  all  th'ese  vexed  questions.  The  intention  is  to  avoid 
all  these  questions  that  are  continually  arising  and  vexing  the  Courts 
with  regard  to  contracts,  etc.  Some  scheme  of  fundamental  law  ought 
to  be  provided  as  a  basis  of  legislation  which  the  people  stand  ready 
to  enact  By  the  complaints  which  I  have  heard  with  regard  to  the 
Consolidation  Act,  I  am  certain  that  it  should  be  sought  by  the  peo- 
ple, and  demanded  by  the  people,  that  a  charter,  complete  and  inde- 
pendent, should  be  provided  for  that  city  and  the  Consolidation  Act 
superseded  and  wiped  out. 

SPEECH  OP  MB.  MCOALLCU. 

Mb.  McCALLUM.  Mr.  Chairman :  l^is  was  one  of  the  sections  of 
the  report  upon  which  the  committee  was  about  equally  divided,  and 
according  to  my  recollection  it  was  struck  out  once  or  twice,  and  at  the 
instance  of  the  Chairman,  I  think,  finally  a  bare  majority  assented  to  it. 

Mb.  hale.  There  was  never  over  one  quarter  of  the  Committee 
sanctioned  this  section. 

Me.  McCALLUM.  Not  over  one  quarter  of  the  committee  ever  gave 
its  sanction  to  the  section.  I  think  that  is  correct,  likely.  The  most  of 
the  committee  were  not  verjr  generally  divided,  and  I  think  it  may  be 
safely  said  that  not  one  third  of  it  ever  sanctioned  this  section  nine. 
The  first  main  provision,  or  inconsistency  of  this  section,  is  this:  that  in 
the  legislative  article,  and  In  this  article  on  city  and  county  govern- 
ments, in  which  it  is  proposed  to  remedy  the  great  existing  evil  of 
special  legislation,  in  the  principal  section,  or  in  one  of  the  sections,  this 
section  nine  appears  In  this  new  Constitution  special  legislation.  Now 
the  gentleman  from  San  Francisco,  the  Chairman  of  the  committee,  says 
that  it  provides  that  this  charter  may  be  framed  under  general  laws. 
The  phraseology  is  subject  to  diflerent  construction,  and  I  ask  the  atten- 
tion of  the  committee  to  its  peculiar  phraseology: 
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"Any  city  having  a  population  of  more  than  one  hundred  thousand 
inhabitants  may  fraiiie  a  charter  of  its  own  government,  consistent  with, 
and  subject  to  the  Constitution  and  laws  of  this  State." 

What  shall  it  be  consistent  with?  Why  a  fair  con.otruction  of  that 
language  is  that  the  city  may  frame  a  charter,  not  that  it  says  that  the 
charter  shall  be  consistent  with,  but  that  they  shall  frame  a  charter, 
and  of  course  it  is  consistent  with  the  general  laws,  because,  although 
it  is  of  a  special  nature,  anythini;  in  the  Constitution  must  bo  reganled 
as  general  law;  and  the  Constitution  saying  that  they  shall  frame  a 
charter,  then  it  must  follow  that  it  is  a  constitutional  charter,  though 
not  consistent  with  the  general  laws  under  which  other  municipal  cor- 
porations are  organized.  This  article,  of  course,  is  in  itself  law.  The 
gentleman  says>  "Oh,  it  provides  that  it  must  l>e  consistent  with  lawl' 
Certainly,  but  this  is  law.  Section  nine  is  law  if  it  becomes  a  part  of 
the  Constitution.  It  is  somewhat  in  the  nature  of  making  a  city  in  our 
State  different  from  all  other  cities.  Why  should  this  difference  be 
made?  '"Oh,"  gentlemen  say,  "there  is  a  necessity  for  it,"  but  do  no', 
point  it  out.  Why  may  not  the  city  of  San  Francisco  organize  under 
general  laws  like  all  other  cities?  Why  say  that  ihiy  shall  frame  a 
special  charier  for  San  Francisco? 

Mr.  JOYCE.  Why  have  you  tried  to  get  the  same  provisions  applied 
to  Oakland,  awhile  ago,  that  would  not  apply  to  all  ulhci-s? 

M  R.  MoCA  LLC  M.  .  We  never  attempted  to  ap|)ly  anything  in  Oakland 
It  is  the  principle  I  oppose.  There  is  no  necessity  for  this  special  legis- 
lation. Here  follows  this  general  proimsition,  and  then  a  page  and  a 
half  of  dreary  details  as  to  the  manner  in  which  this  thing  shall  be 
done,  but  not  the  Constitution  of  the  State.  If,  as  the  gentleman  says, 
it  is  intended  tu  conform  to  general  laws,  then  where  is  the  necessity  for 
this  general  provision.  It  must  be  consistent  with  general  laws  any- 
how. This  is  genenil,  all  suffi.tient  I  do  not  say  there  is  any  design 
in  the  Chairman  of  the  committee  wording  it  in  the  way  it  is. 

Mr.  BARBOUR.  In  my  opinion  general  laws  Jo  not  apply  at  all, 
anil  it  is  very  doubtful  whether  they  can  authorize  the  application  of  a 
charter  made  up  under  general  laws.  This  must  be  submitted  for  ratifi- 
cation. In  small  towns,  or  cities,  I  submit  that  it  is  very  doubtful 
whether  this  course  mav  be  pursued  with  reference  to  tubmisiion. 

Mr.  McCALLUM.  \Vby  may  nut  a  general  law  provide  fur  sub- 
misfion  in  all  cases? 

Mr.  BARUOUK.  There  may  be  a  very  serious  question  with  regard 
to  the  power  of  the  Legislature  tu  delegate  its  authority. 

Mr.  McCALLUM.  You  can  put  that  into  the  Constitution  if  it  does 
not  already  exist.  I  hope  the  motion  of  the  gentleman  from  Sonoma 
will  prevail. 

BFRRCa  or  MR.   RRTNOLDSI. 

Mr.  REYNOLDS.  Mr.  Chairman:  I  will  say  a  very  few  words  in  favor 
of  this  section,  and  in  opposition  to  the  motion  to  strike  out.  There  is 
something  more  provided,  something  more  comprehended  in  this  section 
than  the  mere  submission  of  a  charter.  Now,  in  ordinary  cases,  in  small 
cities  and  towns  that  are  incorporated,  where  the  population  is  not  large 
a  few  of  the  most  influential  citizens  get  together  and  frame  a  charter, 
and  send  it  to  their  member  of  the  Legislature,  and  have  it  adopteil. 
Now,  in  a  city  of  immense  population,  such  a  thing  is  wholly  impossi- 
ble; and  hence  the  provision  ben'  providing  for  a  conventvn  of  citizens 
elected  for  that  purpose,  who  shall  be  sworn  to  (terform  an  official  duty, 
to  set  about  it  and  within  ninety  days  frame  a  charter  for  the  city  pre- 
cisely as  we  arc  framing  a  charter  for  the  State  of  California,  now;  tnen 
for  submission  to  the  people,  etc.  This  section  goes  to  the  incubation  of 
this  charter,  and  uot  leave  it  to  citizens  in  a  private  capacity,  and  we 
all  know  how  such  things  are  done  when  anything  is  done  that  is  every 
body's  business  and  noboby's  business. 

Itow,  to  illustrate  the  difficulties  under  which  the  city  labors  to-day. 
I  wish  to  call  attention  to  the  volume  I  hold  in  my  hand.  Here  is  a 
volume  of  line  print,  three  hundred  and  nineteen  pages,  that  comprises 
the  charter  of  the  City  of  San  Francisco,  to-day.  Originally  it  was 
thirty-one  pages,  but  there  have  been  one  hundred  supplemental  Acts 
passed,  and  that  comprises  the  charter  to-day.  No  man  on  earth  knows 
what  is  in  it,  and  they  do  not  pay  any  attention  to  it,  either.  They 
ride  mugli-shod  over  it.  Dozens  of  these  Acts  have  been  passed  in  the 
interest  of  a  single  individual.  Some  contractor,  or  some  offimr  would 
want  to  get  a  supplemental  Act  passed,  and  he  would  slide  up  to  the 
Legislature  and  gel  it  through.  Under  this  section,  a  body  of  citizens 
selectwl  for  Chat  purpose,  will  go  to  work  decently,  frame  a  charter,  and 
submit  it  to  the  people.  If  they  fail,  try  it  again,  and  the  amendments 
be  made  in  the  same  and  no  other  way.  The  argument  seems  to 
be  ovei  whelming  in  favor  of  adopting  a  regular  systematic  course,  the 
same  as  in  forming  a  Constitution  for  the  Slate.  The  argument  that  it 
is  creating  uii  impcrium  in  imperio,  that  it  is  creating  a  free  city,  that  it 
is  running  away  Inun  the  State,  has  no  force  whatever.  Of  course  this 
charier  must  be  subservient  to  the  Constitution  and  laws  of  the  State; 
hence  there  can  be  no  objection  whatever  to  giving  the  City  of  San 
Francisco  the  authority  to  frame  a  charter  for  her  own  government. 

REUARKS   or   MR.   BAGKR. 

Mr.  IIAGER.  Mr.  Chairman :  I  merely  want  to  say  a  few  words  in 
regard  to  the  rc|w)rt  of  the  committee.  I  do  not  know  whether  it  was 
intended  to  adopt  the  reportor  not.  I  do  not  know  wjiethcr  one  quarter, 
less  or  more,  voted  in  favor  of  this  section.  I  know  that  at  all  times  it 
was  we  had  barely  a  quorum,  and  there  could  not  much  more  than  a 
quarter  vote  for  anything.  I  believe  once  we  acted  without  a  quorum. 
It  was  very  difficult  to  get  the  committee  together.  The  committee  con- 
sisted of  filteen,  and  wc  tried  to  have  eight  there.  One  quarter  would 
be  four  of  the  eight.  Five  would  be  a  majority  of  the  eight.  But  this 
was  understood.  I  state<l  to  the  committee  that  this  was  a  matter  rebit- 
ing  exclusively  to  San  Francisco,  and  I  did  not  consider  that  any  mem- 
ber of  \,hfi  committee  was  so  well  able  to  judge  of  it  as  the  members  from 


San  Francisco;  and  that  I  would  not  stand  by  it  myself  unless  the  dele- 
gation from  San  Francisco  here  favored  it.  I  stated  that  it  was  a  matter 
relating  to  San  Francisco,  and  that  I  would  not  undertake  to  get  up 
here  and  advocate  it  if  I  did  not  think  I  was  sustained  by  the  majority 
of  the  delegates  from  San  Francisco  on  this  floor.  And  I  would  not  now. 
If  the  delegates  from  San  Francisco  do  not  favor  it,  I  will  not  favor  it. 
I  am  not  factious  about  this  thing  at  all.  It  iscopied  almoetexactly  from 
the  Missouri  Constitution,  and  then  they  have  there  a  stiecial  provision 
in  regard  to  the  City  of  St.  Ijouis.  We  will  call  it  the  Missouri  compro- 
mise. [Laughter.]  Now,  in  the  Missouri  Constitution,  I  will  sav  to 
the  gentleman  from  Alameda,  they  have  a  provision  that  any  city  bar- 
ing more  than  one  hundred  thousand  inhabitants  may  frame  a  charter. 
That  is  applicable  to  the  whole  State.  Then  they  have  a  special  pro- 
vision in  regard  to  the  City  of  St.  Louis,  about  twice  as  lung  as  the  other. 
Here  is  the  provision:  "The  City  of  St.  Louis  may  extend  its  limits," 
etc.,  and  then  provides  for  the  government  of  the  City  of  St.  Louis,  and 
a  siiecial  charter  in  that  {mrlicular  case. 

I  inerrly  refer  to  it  as  a  precedent  to  show  that  something  of  a  similar 
character  has  been  done  elsewhere.  Then  they  have  a  general  provision 
in  regard  to  other  cities.  Now,  to  ^o  back  to  this  matter.  Section  six, 
as  has  been  heretofore  stated,  provides  for  the  incorpiration  of  cities, 
and  then  it  contains  this  clause: 

"Cities  and  towns  moy  become  incorporated  under  general  laws, 
whenever  a  majority  of  the  electors  voting  at  a  general  election  shall  so 
determine,  and  shall  organize  in  conformity  therewith." 

There  it  issubmittetl  to  the  )ieople.  I  think  every  city  should  ailopt 
its  own  charter.  I  think  that  should  be  the  rule;  that  when  they  adopt 
a  charter  and  organize  under  the  general  law,  that  they  should  beooine 
an  inoor|iorete<l  city.  But  the  committee  struck  out  a  clause  that  was 
in  there:  "When  they  shall  adopt  a  charter."  Now,  the  tiegislature 
may  authorize  them  to  adopt  a  charter;  but  when  it  comes  to  a  city  of 
over  one  hundred  thuusana  inhabitants,  why,  it  is  reasonable  enough 
that  they  should  have  a  mo<le  of  a  different  kind,  by  electing  a  Board 
of  gentlemen  to  frame  a  charter,  as  we  do  here,  because  it  is  an  immense 
job.  And  it  must  be  a  charter  engrafted  upon  the  existing  institutions. 
That  Consolidation  Act  has  got  to  be  the  foundation  of  a  future  charter, 
because  all  our  laws  are  arranged  with  reference  to  that;  and  in  this 
particular  case  it  would  require,  in  my  opinion,  a  convention  to  adjust 
that  mass  of  matter  and  put  it  into  paragraphs  that  would  form  a  charter. 
But  no  general  law  could  be  broad  enough  to  frame  a  charter  under  that 
Consolidation  Act.  That  is  the  reason  why  I  recommended  this  provis- 
ion specially  for  that  city.  It  must  be  with  reference  to  that  Act.  All 
the  officers  are  arranged  under  it.  It  cannot  be  done  by  general  law; 
and  it  is  for  the  safety  and  for  the  interest  of  the  people  that  this  pro- 
vision has  been  proposed  to  be  engrafted  in  the  Constitution. 

Mow,  what  is  the  argument  against  it?  What  does  the  gentleman 
from  Alameda  say?  "Why  should  they  hove  a  different  rule?"  Because 
we  have  a  different  rule  now.  It  is  the  only  city  and  county  govern- 
ment that  is  consolidated.  It  dilTera  in  that  respect  from  every  other 
city  in  the  State  of  California.  I  might  say,  what  objection  is  there  if 
the  people  there  want  it?  Wc  cannot  do  anything  here  but  what  must 
be  ratified.  If  they  vote  for  a  Convention  and  the  Convention  frames  a 
charter,  and  the  people  ailopt  that  charter,  by  a  majority  vote  or  other- 
wise, who  should  get  up  here  and  say  that  tliey  shall  not  have  it?  la 
that  democratic  or  republican  government?  Is  that  in  accordance  with 
the  spirit  of  the  age?  The  argument  is  because  it  is  San  Francisco. 
But  1  say  if  the  delegates  from  San  Francisco  are  opposed  to  it  I  am 
opposed  to  it  too.  I  would  not  undertake  to  urge  it  upon  this  body 
unless  a  majority  from  that  city  sustained  me;  and  the  committee  made 
the  report  with  that  underatauding. 

Mr.  UITCUCOCK.    I  move  that  the  committee  rise. 

RRMARKS  or  MR.  WRLUK. 

Mr.  WELLIN.  Mr.  Chairman :  I  wish  to  call  the  attention  of  gen- 
tlemen to  the  fact  that  the  people  of  San  Francisco  have  been  complain- 
ing year  after  year  about  our  present  system  of  government.  We  are 
governed  by  twelve  men — a  Board  of  Sujwrvisors  and  a  Moyor.  Seven 
Supervisors  can  vote  any  measure  through.  If  the  Mayor  vetoes  that 
measure  it  then  goes  back,  and  eight  men — only  one  more — can  pass  it 
and  force  us  to  bear  the  burden  of  taxation.  We  desire  a  change.  A 
change  has  been  called  for  from  time  to  time  by  the  people.  Under  our 
street  system  alone,  why  people  have  been  assessed  entirely  out  of  their 
profierty,  from  the  very  fact  that  a  few  men  can  manage  the  whole  affair. 
They  have  actually  put  street  work  through  there  and  assessed  more 
costs  than  the  properly  sold  for  in  the  market,  and  have  taken  tlie  peo- 
ple's pn>peny  clear  away  fhiiii  them.  What  reason  have  these  gentle- 
men to  give  why  we  should  not  manage  our  own  affaire,  so  long  as  we 
do  so  consistently  with  the  Constitution?  We  pay,  out  of  a  toial  of  five 
hundred  and  eightpr-tbreo  thousand  dollara  in  round  numbers,  we  pay 
two  hundred  and  filty-four  thousand  dollara.  We  comprise  one  thira 
of  the  population  of  liie  State  of  l^lifornia.  What  reawm  can  be  given 
why  we  should  uot  arrange  our  mattera  to  suit  ourselves?  Do  you  sup- 
pose that  we  are  not  intelligent  enough — that  we  do  not  know^ur  own 
wants?  Do  you  suppose  we  cannot  send  a  delegation  here  to  Sacra- 
mento that  know  their  business?  I  hope  that  not  a  single  delegate  will 
be  against  this  proposition. 

Mr.  HUESTIS.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thr  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  City,  County,  and  Township  Orgaoiialion, 
have  made  progress,  and  ask  leave  to  sit  again. 

The  Convention  then  took  a  recess  until  two  o'clock  r.  M. 


Digitized  by 


Google 


Jan.  17, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


1061 


AFTERNOON  SESSION. 
The  Convention  reassembled  at  two  o'clock  p.  if.    President  pro  tern. 
Belcher  in  the  chair. 
Roll  called  afid  quorum  present. 

RRSIONATIUN  or  TR«  SKCRKTART. 

Tbb  president  pro  tern.  Gentlemen  :  1  have  here  the  resignation 
of  Secretary  Johnson,  which  the  Secretary  (Smith)  will  read  : 

Thk  secretary  read : 

SACRiUtxTO,  Cautoinia,  Juniwry  17, 1879. 
00L05EL  J.  P.  Hook.  Presldpnl  Constiliitluiml  ConTeiitlon ; 

Sib:  It  becuint^  my  duty,  In  ulM^liuiictf  to  olilIfpitianB  and  duties  taken  upon 
mywif  prior  to  the  meetttig  of  this  Convention,  snd  ubich  I  cannot  now  glilrk  any 
longer,  herewith  nitiet  roipectfnlly  to  tender  my  reeignntlon  m  Secretnry  of  this 
Conetitutional  Convention.  1  regret  exceedingly  the  iieceaalty  which  compeU  nie 
to  take  tliit  Htep,  nnd  have  remained  at  my  poMt  a  week  after  the  duee  of  the  one 
hundred  days,  during  which  we  all  atilicii«ted  tliat  the  work  of  the  ^invention 
would  be  completed.  In  this  connection  it  may  not  be  out  <>f  place  for  mo  to 
expreipt  my  ■nn>nae  at  the  movement  niitde  yestcniay  in  my  absence  to  forestall  oiv 
rorignttion,  arrd  place  a  itligma  utNin  me  at  the  same  time.  I  had  arrangeil  with 
my  a-wUtants  to  attend  to  the  duties  of  roy  desk  unill  my  return,  when  I  prv>posed 
to  take  proper  and  dignified  leavo  of  the  (^onreotion  to  whom  lata  indebb^  for 
honor  conferred  upon  mo.  Tliatiklng  ^e  Convenlli.n  witli  a  full  heart  for  all  that 
I  am  indebted  to  them,  both  in  the  hoirorable  p<Mitiou  conferred  upon  me,  and  the 
warm  courtesy  at  all  llmus  extended  to  me,  I  am  very  truly  yours,* 

J.  .K.  JOHNSON. 

Mb.  HCESTIS.  Mr.  President:  I  move  that  the  order  in  connection 
with  this  matter,  by  which  it  was  set  as  the  special  order,  be  now 
rescinded. 

Carried. 

Mr.  UDESTIS.  Mr.  President:  I  move  that  the  resignation  of  Mr. 
Johnson,  as  Secretary  of  this  Convention  be  accepted,  and  that  the 
Convention  now  proceed  to  fill  the  vacancy. 

Mb.  swing.  Mr.  President:  By  leave  of  the  Convention  I  will 
withdraw  the  resolution  I  presented  yesterday. 

Tan  PRESIDENT  pro  tem.  If  there  is  no  objection  the  gentleman 
will  have  leave. 

Tbr  PRESIDENT  pro  tem.  The  question  is  on  the  motion  to  accept 
the  resignation  and  proceed  to  fill  the  vacancy. 

Carried. 

KOHIMATIONS  rOR  8KCRRTART. 

Mb.  EDGERTON.  Mr.  President:  There  was  a  resolution  offered 
yesterday  and  withdrawn  to-day.  I  now  take  very  creat  pleasure  in 
eubiultting  to  the  Convention  the  name  of  Ed.  F.  SinitTi,  of  Sacramento, 
a  gentleman  in  every  way  qualified  to  fill  the  position  of  Secretary  of 
this  Convention,  as  genllenien  know  by  experience.  Mr.  Smith  was 
elected  Assistant  Secretary  at  the  commencement  of  the-session,  and  has 
served  faithfully  ever  since.  He  has  made  a  faithful  officer,  hasalways 
been  prompt  in  the  perforinance  of  his  duty,  and  his  election  will  grat- 
ify a  very  large  circle  of  friends.  I  hope  the  young  man's  claims  will 
meet  with  a  favorable  consideration. 

Mr.  BICUS.  Mr.  President :  I  take  great  pleasure  in  placing  in  nom- 
ination a  gentleman  whose  qualifications  we  all  kn<iw — George  A. 
Thornton.  He  has  occupied  the  Clerk's  desk  as  Assistant  Clerk,  and  I 
know  he  is  faithful  and  well  qualifietl.  I  take  great  pleasure  in  asking 
the  delegates  to  make  George  A.  Thornton  the  permanent  Secretary  of 
this  Convention. 


Mr.  Smith  is  declared  to  be  the  Secre- 


Th«  PRESIDENT  pro  tem.    The  Secretary  will  call  the  roll.                | 

The  roll  was  called. 

and  resulted  as  follows: 

FOB  (.  F.  SHITB. 

Barbour, 

Harrison,                        Shurtleff, 

Barry, 

Harvey,                          Smith,  of  Santa  Clara, 
Herold,                             Smith,  of  4th  District, 

Belcher, 

Bell, 

Howard,  of  Los  Angeles,  Smith,  of  San  Francisco, 

Blackmer, 

Joyce,                               Soule, 

Brown, 

Kenny,                           Stedman, 

Campbell, 

Keyes,                             Stevenson, 

Caples, 

Kleine,                            Sweasey, 

Condon, 

Larue,                             Swenson,          , 

Crouch, 

Lindow,                          Thompson, 

Davis, 

Mansfield,                       Tuttle, 

Dowling, 

Martin,  of  Santa  Cruz,  Van  Dyke, 

Doyle, 

McCallum,                      Webster, 

Dudley,  of  Solano, 

Mills,                              Wellin, 

Dunlap, 

Moffat,                            West, 

Edgerton, 

Nason,                             Wickes, 

Farrell, 

Reed,                               Wilson, of  Tehama, 

Glascock, 

Reynolds,                        Winans, 

Gorman, 

Rhodes,                           Wyatt— 58. 

Uale,       > 

FOR  O.   A.      TBORKTON. 

Andrews, 

Huestis,                           Prouty, 

Barton, 

Hunter,                           Ringgold, 

Biggs, 

Johnson,                         Shoemaker, 

Boggs, 

Jonas,                              Stuart, 

Boucher, 

Kelley,                            Swing, 

Burt, 

Ijaine,                              Tinnin, 

Charles, 

Larkin,                            Tully, 

Evey, 

Martin,  of  Alameda,      Turner, 

Fawcett, 

McComas,                        Van  Voorhies, 

Hager, 

McNutt,                          Walker,  of  Tuolumne, 

Herrington, 

Moreland,                       Waters, 

Hitchcock, 

Murphy,                           Weller, 

Howard,  of  Mariposa, 

Ohieyer,                          Mr.  President— 39. 

Whole  number  of  votes 99 

Necessary  to  n  ch 
E.  F.  Smith  rece 

oice 60 

ived 58 

G.  A.  Thornton  received 39 

Thr  PRESIDENT  pro  tem. 
tary  of  this  Convention. 

LOCAL  BRLF-aoVRRNMRNT. 

Mr.  HALE.  I  move  that  the  Convention  now  resolve  itself  into 
Committee  of  the  Whole,  the  President  pro  tem.  in  the  chair,  to  further 
consider  the  report  of  the  Committee  on  City,  County,  and  Township 
Organization. 

Carried. 

IN  CO.MMITTEE  OF  THE  WHOLE. 

Tbr  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  sec- 
tion nine. 

SFERCB  of  MB.   BALR. 

Mr.  HALE.  Mr.  Chairman:  I  apprehend,  sir,  that  we  shall  not  be 
called  upon  to  argue  a  more  important  matter  than  that  which  we  now 
are  about  to  act  upon.  I  am  earnestly  In  hopes  that  this  motion  to  strike 
out  will  prevail.  I  confess  I  was  a  little  sorry — I  might  say,  a  good  deal 
sorry — when  the  committee  refused  to  strike  out  of  the  second  section 
that  expression,  "  houses  of  legislation."  I  had  just  been  reading  sec- 
tion nine,  and  I  thought  I  could  see  the  reasons— the  motive — for 
retaining  that  expression.  This  ninth  section  is  very  strong,  and  makes 
it  easy  for  the  City  of  San  Francisco  to  set  up  an  independent  govern- 
ment, entirely  independent  of  the  authority  of  this  State.  I  am  aware, 
sir — my  attention  has  just  been  called  to  the  fact  by  the  Chairman  of 
the  committee— that  the  section  contained  these  words:  "Any  city 
having  a  population  of  over  one  hundred  thousand  inhabitants  may 
frame  a  charier  for  its  own  government,  consistent  with,  and  subject  to, 
the  Constitution  and  laws  of  this  State."  I  suppose  the  idea  is  that 
this  accomplishes  the  negative  of  all  that  I  assert.  If  there  be  anything 
else  in  the  section  that  is  in  the  nature  of  a  check,  I  would  like  to  hear 
what  it  is.  But  notwithstanding  these  words — notwithstanding  it  says 
they  shall  be  subject  to  the  Constitution  and  laws  of  this  State,  there 
are  no  means  provided,  no  agency  establisheit,  b^*  which  It  can  be  done. 
What  is  it  we  authorize?  Why,"  that  the  City  of  San  Francisco  may 
hold  a  Constitutional  Convention — call  it  in  her  own  way,  hold  it 
when  she  pleases,  enact  such  a  Constitution  as  she  pleases.  How  is  it 
to  become  the  .organic  lawT  Why,  sir,  by  submitting  it  to  the  electors 
of  the  Cliy  of  San  Francisco.  Is  thereAtny  power  In  the  State  Govern- 
ment, supposing  that  they  should  set  up  a  government  thus  inconsistent 
with  the  Stale  Government,  and  which  contravenes  the  polic}'  of  our 
laws,  by  which  the  State  could  prevent  it?  No,  sir,  there  is  no  author- 
ity provided.  It  is  to  be  submitted  to  the  electofs  nione,  and  if  by  them 
ratified,  it  becomes  the  organic  law  of  the  city  of  San  Francisco.  There 
is  no  potAr  in  the  I.,egislRture ;  there  is  no  power  in  the  judlciarv,  nor 
in  any  of  the  departments  of  the  State  to  interfere  if  we  establish  that 
system;  and  If  tney  themselves  become  dlssallsfieil  and  wish  to  amend 
it,  they  have  only  to  repeat  the  process,  and  call,  imlcpendentlv  of  the 
authority  of  the  State,  another  Convention,  and  adopt  these  aineudmenta 
and  put  them  in  force.  They  are  lequired  to  keep  one  of  these  new 
Constitutions  on  file  iii  the  office  of  the  Secretary  of  State,  and  then  all 
the  Courts,  and  all  the  departments  of  Government  are  required>to  take 
notice  and  govern  themselves  accordingly. 

This  is  the  boldest  kind  of  an  attempt  at  secession.  If  this  had  been 
attempted  down  at  the  lower  end  of  the  State  it  would  not  have  looked 
so  baa.  But  here  in  San  Francisco,  where  commerce  and  population 
congregate,  where  we  cannot  get  out  and  in  except  through  the  Golden 
Gate,  seems  to  me  to  savor  so  strongly  of  imperialism  that  I  cannot  see 
how  any  gentleman  on  this  floor  can  reconcile  himself  to  advocate  it. 
Why,  how,  for  what  reason,  can  it  be  argued  that  the  City  of  San  Fran- 
cisco shall  not  submit  themselves  to  the  laws  of  the  State  of  which  they 
are  a  part,  and  whose  government  and  duties  they  shoulil  share?  Why 
not  provide  a  law  by  which  the  other  cities  and  counties  of  the  State 
could  make  their  own  laws,  have  their  own  Legislatures,  adopt  their 
own  system  of  government,  and  dispute  the  will  and  authority  of  the 
rest  of  the  State ?  Why  not?  What  reason  can  be  given?  Gentlemen 
tell  us  that  the  conditions  of  San  Francisco  are  peculiar.  They  are  no 
more  peculiar  than  those  of  any  other  large  city;  and,  sir,  allow  me  to 
say  that  these  gentlemen  have  read  history  different  from  what  I  have. 
It  will  be  found — It  has  been  found — that  these  cities  will  have  to  invoke 
the  conservative  Influences,  the  conservative  wisdom  of  the  country  of 
which  they  are  a  part.  Why,  sir,  what  need  is  there  of  this  system? 
The  City  of  San  Francisco  will  have  one  third  of  all  the  members  of  the 
Legislature.  She  has  always  had,  and  always  will  have,  a  large  share 
in  the  control  of  the  State  government.  Why  should  she  not  submit 
hierself  to  the  laws  of  the  State?  I  do  trust  that  this  motion  to  strike 
out  will  prevail. 

Mr.  van  DTEE.  Mr.  Chairman :  I  propose  an  amendment  to  the 
section. 

Thk  SECRETARY  read: 

"  Amend  by  striking  out  all  after  the  wonls  'section  nine'  and  insert- 
ing the  following:  'The  Legislature  may,  by  general  law,  provide  that 
any  city  having  a  population  of  more  than  one  hundred  thousand 
inhabitants  may  frame  and  adopt  a  charter  for  Its  own  government, 
subject  to  and  not  inconsistent  with  the  Constitution  and  laws  of  the 
State.' " 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  offer  an  amend- 
ment, * 

Tbr  SECRETARY  read  : 

"  Insert,  after  the  word  'inhabitants'  in  the  second  line,  'and  all  other 
towns  organized  under  a  charter.'  " 

RF.HABKS  OF  XB.  VAM  DTKR. 

Mb.  van  DYKE.  Mr.  Chairman :  As  the  section  now  stands,  I 
agree  entirely  with  the  gentleman  from  Placer  that  it  is  dangerous,  and 
I  don't  think  we  sliould  put  in  this  Constitution  a  provision  which  will 
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allow  any  part  of  the  State  Government  to  run  away  or  get  outside  of, 
or  beyond  the  control  and  authority  of  the  State  Government.  I  am 
not  in  favor  of  allowing;  any  part  uf  this  State  to  set  up  an  independent 
empire;  and  though  I  agree  that  every  locality  should  have  the  right 
to  govern  its  own  local  affairs, still  I  think  this  power  should  bo  sub- 
ordinate to  and  subject  to  the  supreme  power  of  the  State.  Now,  sir,  I 
do  not  object  at  all  to  allowing  citizens  of  San  Francisco,  or  Oakland,  or 
Sacramento,  to  frame  a  charter  for  their  own  cities,  provided  their  action 
is  in  pursuance  of  law,  and  subject  to  the  control  of  the  legislative  power 
of  this  State;  but  I  do  object  most  strenuously  to  putting  any  thing  into 
this  Constitution  that  will  allow  any  part  of  this  Slate  to  frame  a  charter 
that  shall  not  be  submitted  to  the  Legislature,  that  the  Legislature  can- 
not have  power  over;  in  other  words,  independent  entirely  of  the  State 
GoTemment. 

Mr.  JOYCE.  Does  be  want  to  have  the  charter  of  San  Francisco 
adopted  that  way,  so  the  railroad  company  can  rob  us  as  they  have  for 
years  past,  taking  away  Mission  Basin  and  water  front? 

Mb.  van  dyke.  I  don't  understand  what  that  lias  to  do  with  this 
qnestioD.  I  do  not  object  to  the  City  of  San  Francisco  framing  its  own 
cnarter,  so  long  as  it  is  subject  to  the  supreme  power  of  the  State,  and 
not  superior  to  it.  Nuw,  sir,  if  that  section  nine  is  adopted,  there  is  no 
power  in  this  State  to  remedy  any  evil  that  may  be  enacted  there  in  the 
charter  by  the  city.  I  say  that  is  dangerous;  I  am  opposed  to  it;  but 
the  same  object  can  be  acquired  under  this  amendment.  This  provides 
that  a  city  of  that  size  may  frame  and  adopt  its  charter  in  pursuance  of 
law,  and  still  the  whole  thing  emanates  from  the  supreme  jiower  of  the 
State,  and  is  subject  to  that  power,  as  it  always  ought  t«  be.    Why,  sir, 

Cthat  section,  and  the  City  of  San  Francisco,  or  any  other  city  of  one 
dred  thousand  inliabitants,  will  occupy  the  same  position  towards 
the  State  Government  that  the  State  does  towards  the  Federal  Govern- 
ment. It  will  be  supreme  in  everything  except  the  general  matters  laid 
down  in  the  Constitution.  But  here  is  an  attempt  to  set  up  an  inde- 
pendent government,  and,  sir,  I  hope  this  amendment  may  be  adopted, 
or  the  section  stricken  out. 

SFRtCR  or  ME.   BOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  trust,  sir,  that 
the  section  will  be  retained.  And  it  is  a  remarkable  fact  that  all  the 
opposition  comes  from  the  advocates  of  centralism,  the  whole  of  it. 
They  are  opjiosed  to  local  goveftment,  that  is  the  whole  thing.  If 
gentlemen  will  read  Bancroft's  History  of  the  United  States  they  will 
nnd.their  history  sadly  out  of  joint  in  these  matters.  What  is  tlie  fact? 
It  is  notorious  that  every  job  is  gotten  up  by  a  clique  who  have  an  axe 
to  grind  at  home,  and  they  send  it  to  the  Legislature  and  get  it  adopted, 
ana  the  Legislature  saddles  it  upon  the  people  in  the  cities  anj}  towns. 
That  is  the  history  in  this  State.  Now,  sir,  I  speak  advi9e<lly  in  this 
matter.  In  the  City  of  Los  Angeles  about  half  a  dozen  fellows,  with  an 
axe  to  grind,  got  up  a  charter  and  sent  it  up  here  for  ratification,  unbe- 
known to  the  i)eopIe  of  the  city,  and  they  got  it  adopted  too.  It  pro- 
ceeded to  organize  a  city  government  under  the  pretense  of  organizing  a 
Board  of  Public  Works.  And  the  business  interests  of  the  city  would 
have  been  destroyed  but  for  the  fact  that  the  District  Court  and  the 
Supreme  Court  pronounced  the  Act  unconstitutional.  The  City  of  Los 
Angeles  took  this  matter  into  her  own  hands.  They  called  a  public 
meeting,  tbev  framed  a  charter,  they  discussed  it,  it  was  published,  and 
adopted,  ana  the  Lei^islature  was  asked  to  ratify  it,  which  they  did. 
And  BO  long  as  this  thing  is  managed  by  the  Legislature,  so  long  will 
these  jobs  and  frauds  prevail.  Now,  sir,  this  system  of  town  govern- 
ment in  the  thirty  States,  and  particularly  in  New  England,  has  met  the 
oommendalion  of  many  eminent  men,  and  particularly  of  De  Tocque- 
Tille.  I  know  it  is  a  good  system  of  government.  I  know  it  secures  local 
rights,  local  economy,  local  good  government.  I  have  heard,  at  town 
meetings  in  New  England,  discussions  on  public  affairs  relating  to  town- 
ship government,  that  would  have  done  honor  either  to  the  Legislature 
or  the  Congress  of  the  United  States.  And  it  is  the  proper  place  for  this 
power  to  rest,  with  those  who  know  the  local  interests,  and  who  are  thus 
able  to  provide  for  their  own  control.  This  system  will  prevent  corrup- 
tion. I  favor  it  for  that  reason,  and  because  it -suppresses  jobs,  and 
because  it  secures  honest,  fair,  intelligent,  and  efficient  local  government. 

BPKCCH  OF  HE.  JOIINSOK. 

Mr.  JOHNSON.  Mr.  Chairman :  I  really  do  not  see  what  objection 
there  can  be  to  retaining  this  section.  Nor  do  I  see  any  occasion  for 
saying  that  this  report  smacks  of  secession.  This  section  is  uniform  in 
its  application,  and  uqder  a  certain  status  it  is  applicable  to  any  city 
that  has,  or  shall  have,  one  hundred  thousand  inhabitants.  Therefore, 
it  is  not  objectionable  on  the  ground  of  want  of  uniformity.  Now,  sir, 
if  there  was  any  antagonism  between  the  delegates  from  San  Francisco, 
it  might  t>e  entitled  to  respectful  consideration.  But  as  I  understand  it, 
they  are  a  unit  upon  this  nuestion,  and  I  see  no  reason  why  the  section 
should  not  be  adopted.  Why,  this  very  first  provision  here  says  that 
the  charter  shall  be  subject  to  the  Constitution  and  laws.of  the  State; 
not  only  subject  to  the  Constitution,  but  subject  to  the  laws  which  may 
be  passed  hereafter.  What  more  can  we  require?  Is  it  not  in  entire 
harmony  with  a  section  which  we  have  adopted  in  the  legislative  depart- 
ment. There  is  no  secession  about  it.  In  Missouri  it  has  worked  well. 
I  am  not  a  Missouriau  myself,  but  I  must  say  that  when  the  City  of  San 
Francisco  joins  hands  with  the  Constitution  of  Missouri,  and  finds  a 
champion  in  the  able  and  distingnished  Chairman  of  this  committee,  it 
is  irresistible. 

RKMARKS  op  MR.   LAINR. 

Mb.  LAINE.  Mr.  Chairman :  I  think  this  is  a  somewhat  dangerous 
provision.  I  do  not  believe  any  gentleman  could  define  the  City  of  San 
Francisco.  You  have  a  City  and  County,  but  no  City,  of  San  Francisco, 
and  there  is  no  provision  made  by  which  this  can  be  adjusted ;  so  it  does 
seem  to  me  that  the  citizens  of  San  Francisco  had  better  examine  this 


matter.  Suppose  now  an  election  were  to  be  called  to-morrow,  how 
would  you  vote?  What  will  become  of  the  County  of  Son  FranciacoT 
What  will  become  of  the  other  territory  ?  It  seems  to  me  it  would  result 
in  serious  confusion,  and  I  think  you  bad  better  examin9the  matter. 

SPKKCH  OF  MB.   FBIBMAK. 

Mr.  FKHTEMAN.  Mr.  Chairman  :  The  Chairman  of  the  committee, 
in  his  opening  remarks,  frankly  conceded  that  this  section  was  unneces- 
sary; that  without  this  section  it  would  be  within  the  power  of  the 
Legislature,  by  general  laws,  to  authorize  every  city  to  frame  charters  in 
such  manner  as  the  Legislature  should  deem  best.  I  say,  therefore,  it  is 
entirely  unnecensary  in  the  Constitution.  It  is  entirely  unnecessary 
here  that  we  should  part  with  our  entire  control  and  power  over  the 
city.  Nor  docs  it  follow,  because  such  charter  is  to  be  submitted  to  the 
people  of  that  city  and  county,  that  the  Constitution  which  is  adopted 
will  be  free  from  objection.  It  is  provided  that  the  charter  may  be 
amended  not  oftener  than  once  in  two  years,  by  submitting  it  to  the 
legislative  power  of  the  city.     It  is  practically  beyond  amendment, 


because  amendments  must  be  submitted  by  and  through  the  legislatira 
authority,  which  means  nothing  more  nor  less  than  the  Boards  of  Super- 
visors.    And  I  will  say,  that  when  gentlemen  here  profess  the  faith 


which  they  doj>rofess  in  local  administration  of  government,  they  must 
have  had  a  dinerent  experience  from  what  I  have  read  of.  I  have  not 
heanl  of  a  Board  of  Supervisors,  or  Council,  or  local  government  of  any 
large  city  in  this  country  that  has  not  been  constantly  accused  of  abuses 
of  the  most  flagrant  character.  Why,  every  gentleman  who  advocates 
this  measure,  risies  to  do  so  by  telling'us  of  the  abuses  practiced  by  their 
Boards  of  Supervisors;  and  yet  they  now  seek  local  government  which 
shall  cast  them  off  from  the'  State,  and  place  them  entirely  within  the 
control  of  the  very  class  of  which  they  now  complain.  Why,  in  the 
twenty-third  section  there  is  a  long  amendment  in  regard  to  allowing 
water  pipes  to  be  laid  down  in  the  city  of  San  Francisco,  because  they 
say  the  local  authorities  cannot  be  trusted  with  the  matter,  because 
they  are  under  the  control  of  Spring  Valley.  This  amendment  is  wrong 
in  principle.  It  makes  a  discrimination  upon  the  wrong  side.  If  there 
be  any  discrimination,  it  should  be  found  upon  the  side  of  the  smaller, 
and  not  the  larger,  cities.  It  may  be  that  the  local  township  govern- 
ments of  New  England  have  operated  as  well  as  the  gentleman  says, 
but  it  is  not  true  that  in  the  great  cities  of  the  Union  the  system  has 
operated  well.  If  you  are  going  to  make  a  discrimination,  make  it 
against  the  great  citie.s,  and  in  favor  of  the  smaller  commuuitiea. 

gPBECa   OF   MR.   HAOIR. 

Mb.  HAGER.  Mr.  Chairman :  I  am  surprised  at  this  opposition,  the 
more  so  because  it  is  based  on  an  entire  misapprehension  of  the  purport 
of  the  section.  We  are  told  the  design  of  the  section  is  to  provide  a 
government,  inde{ieudent  and  entirely  beyond  legislative  control,  for 
the  City  of  San  Francisco,  and  for  reporting  and  advocating  it  I  have  been 
charged  with  being  a  secessionist.  I  am  not,  and  never  have  been  a 
secessionist.  Idle  words,  and  absurd  declaration,  based  upon  an  assumed 
hypothesis,  entirely  unsupported  by  fact«,  cannot  be  answered  by  argu- 
ment, but  may  be  denied.  This  section  does  not,  and  is  not  intendea  to 
establish  an  independent  goTernmeiit  beyond  legislative  control.  It  is 
intended  to  and  does  give  the  people  the  privilege  of  framing  and  adopt- 
ing a  charter  for  thrmiielves,  subject  to  general  laws,  aud  to  the  approval 
of  the  Legi!>lature.  This  is  no  new  thing;  the  same  power  has  often 
been  conceded,  in  this  State  and  elsewhere,  by  legislatKm.  Years  ago, 
by  law,  the  same  privilege  was  granted  to  the  City  of  San  Francisco. 
The  section  provides  that  cities  containing  more  than  one  hundred  thou- 
sand inhabitants  may  frame  a  charter  for  their  own  government  con- 
sistent with  and  subject  to  the  laws  of  this  State,  which  must  be  ratified 
by  popular  vote,  and  then  submitted  to  the  Legislature  for  ita  approval 
or  rejection.  In  other  words,  it  provides  for  the  election  of  fifteen  free- 
holders, who  may  frame  a  charter;  this,  if  ratified  by  the  popular  vote, 
must  be  submitted  to  the  Legislature  for  approval.  If  approved,  it 
becomes  the  organic  law  of  such  city,  and  supersedes  all  special  laws 
inconsistent  with  such  charter;  but  it  must  be  consistent  with  and  sub- 
ject to  all  general  laws.  A  previous  section  (section  six)  directs  that  the 
Legislature,  by  general  law,  shall  provide  for  the  incorporation,  organi- 
ization,  and  classification  of  cities,  and  then  declares  that  all  cities  here- 
tofore or  hereafter  organized,  and  all  charters  thereof,  framed  or  adopted 
by  authority  of  this  Constitution,  shall  be  subject  to  and  controlled  by 
general  laws.  San  Francisco,  with  its  one  hundred  thousand  inhabitants, 
and  any  charter  framed  for  that  city  by  a  Board  of  Freeholders,  as  pro- 
vided in  this  proposed  section  now  under  consideration,  must  be  subject 
to  and  controlled  by  these  general  laws.  Now,  sir,  if  to  provide  for  local 
self-government,  subject  and  subordinate  to  general  laws,  subject  also 
to  the  approval  of  the  popular  vote  and  the  Legislature,  be  recession, 
my  friends,  so  reckless  in  their  assertions  in  opposing  the  provision, 
can  make  the  most  of  it. 

These  charters  so  framed,  like  all  others,  must  be  and  are  declared  to 
be,  subject  to  and  subordinate  to  the  general  law.  The  Legislature,  by 
general  laws,  mar  limit,  alter,  change,  annul,  or  extend  any  or  all  the 
provisions  of  such  charters  framed  by  the  people  of  a  city,  as  fully  as 
may  be  done  in  cities  incorporated  under  general  laws.  The  provisions 
of  section  six  apply  to  all  charters  and  to  all  cities  generally,  and  to  none 
specially:  there  are  no  exceptions  in  favor  of  cities  of  over  one  hundred 
thousand  inhabitants,  none  in  favor  of  San  Francisco.  All  general  laws 
will  be  as  operative,  controlling,  and  imperious  in  the  City  of  San  Fran- 
cisco, with  a  charter  framed  oy  the  people,  as  in  the  smaller  cities 
organized  under  general  laws.  Now  my  friend  from  Sacramento,  Mr. 
Freeman,  says,  why  limit  this  provision  to  cities  of  over  one  hundred 
thousand  inhabitants?  Why  not  make  it  applicable  to  all?  I  might 
ask,  why  did  not  he  in  the  Committee  on  Cities  and  Counties,  of  which 
he  was  a  member,  move  to  maKe  it  applicable  to  all  cities?  If  it  be  the 
wish  of  the  convention  to  extend  the  provision  to  all  cities,  I  will  gup- 
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port  an  amendment  to  effect  thig  purpose.  If  my  friend  from  Placer, 
Mr.  Hale,  wishes  his  Auburn,  loveliest  city  of  the  foothills,  to  be  included, 
let  him  propose  to  amend  rather  than  oppose  because  it  is  not  included ; 
and  if  my  friend  from  the  groves  of  Alameda,  Mr.  McOallum,  wishes 
his  rural  City  of  the  Oaks  included,  I  will  aid  him  in  that.  There  is 
no  desire  to  be  exclusivei  on  the  contrary,  if  there  should  be  any  good 
in  it,  I  am  willing  it  should  be  extended  to  cities  of  ten  or  twenty  thou- 
sand inhabitants.  As  originally  drawn  and  presented  to  the  convention 
by  myself,  the  proposition  was  general,  and  made  applicable  to  all 
cities;'  but  the  Committee  on  City  and  County  Government,  to  which 
it  was  referred,  struck  out  the  general  provisions,  and  limited  it  to  cities 
of  over  one  hundred  thousand  inhabitants.  If  I  am  not  mistaken,  some 
of  the  members  of  the  couimittee  now  objecting  to  the  section  because  it 
does  not  extend  to  all  cities,  in  the  committee  favored  the  special  limita- 
tion. I  am  ready  to  support  and  vote  fur  an  amendment  to  extend  to 
all  cities  this  right  of  local  self  government,  either  subject  to  or  not  sub- 
ject to  legislative  control.  If  we  cannot  trust  the  people  themselves, 
how  can  wo  trust  a  Legislature  elected  by  the  people?  Legislatures 
have  disappointed  the  people,  will  the  people  prove  unfaithful  to  them- 
selves? 

Mr.  HERRIKGTON.  Why  not  put  i(i  the  first  part  of  section  six, 
authorizing  the  Iiegislature  to  mske  this  provision:  "The  Legislature 
shall,  by  general  law,  provide  for  the  incorporation  of  cities  and  towns," 
etc.    Will  you  put  that  in  section  nine? 

Mb.  HAGER.     And  then  what? 

Mr.  HERUINGTON.    Leave  it  there. 

Ms.  HAGER.  Why,  sir,  this  section  we  are  now  considering  is  sub- 
ordinate to  section  six.  The  City  of  San  Francisco,  if  it  be  hereafter 
incorporated,  must  be  incorporated  by  authority  of  general  laws  under 
section  six.  This  provision  does  not  of  itself  frame  a  charter  or  create 
a  municipal  corporation.  It  is  not  intended  to  do* so,  it  merely  provides 
a  mode  in  which  certain  cities  may,  consistent  with  and  subject  to  the 
general  Uw.  frame  a  charter  for  their  government.  The  general  law  may 
limit  their  powers  and  restrain  their  action  in  any  respect  as  fully  as 
in  the  case  of  other  cities,  because  it  is  declared  the  charters  so  framed 
by  the  fifteen  freeholders  must  be  subject  to  the  general  law.  By  the 
section,  as  reported  by  the  committee,  it  was  intended  to  make  this  pro- 
vision applicable  oijly  to  San  Francisco,  and  why  members  from  other 
cities  or  counties  should  object  to  the  people  of  San  Francisco  framing  a 
charter  for  themselves,  subject  to  general  law  and  legislative  approval, 
and  thereafter  subordinate  to  general  law,  I  am  at  a  loss  to  understand. 
Logic,  argument,  reason,  which  may  address  themselves  to  our  judgment, 
I  might  attempt  to  answer ;  but  idle  talk  about  the  desire  of  San  Fran- 
cisco to  secede  and  set  up  for  itself  an  independent  government  beyond 
legislative  control,  and  all  such  rhetorical  nonsense,  is  unanswerable. 

The  theory  of  these  provisions  in  regard  to  counties, cities,  and  towns, 
is  to  deprive  the  Legislature  of  the  power  to  legislate  by  special  laws. 
This  was  the  principal  purpose  in  view :  that  the  Legislature  shall  not 
in  the  future,  as  in  the  past,  legislate  by  special  laws.  Our  volumes  of 
statutes  are  mostly  filled  with  enactments  specially  applicable  to  the 
various  counties  and  cities  of  the  State,  so  that  each  city  and  county  has 
its  special  and  diflferent  code  of  laws.  These  provisions  do  not  take 
from  the  Legislature  the  power  to  legislate  by  general  law.  Its  powers 
in  this  respect  are  ample,  and  apply  to  San  Francisco  equally  with  all 
the  other  cities  of  the  State.  There  is  no  discrimination  or  special  priv- 
ileges. The  power  to  legislate  by  special  law  is  taken  away,  as  it  ought 
to  be.  I  hope  we  have  seen  the  end  of  it.  Every  one  knows  the  pres- 
sure upon  Legislatures  for  special  laws  and  special  privileges.  It  is  the 
policy  of  modern  Constitutions  to  deprive  the  Legislature  of  these  mis- 
chievous powers,  and  I  hope  California  will  follow  in  this  line  of  consti- 
tutional reform 

Me.  hale.    Mr.  Chairman 

Mr.  BROWN.     I  rise  to  a  point  of  order. 

The  CHAIRMAN.    The  gentleman  will  state  his  point  of  order. 

Mr.  brown.    The  gentleman  from  Placer  has  spoken  once. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  In  looking  over 
section  nine  I  see  one  provision  there  that  could  not  be  made  applicable 
to  other  cities,  and  therefore  I  withdraw  the  amendment. 

BBIIABKS   or   MB.    BALK. 

Mb.  HALp.  Mr.  Chairman :  I  desire  to  say  a  word  in  reply  to  the 
gentleman  from  Los  Angeles 

Mr.  white.  I  rise  to  a  point  of  order — the  gentleman  from  Placer 
has  spoken  once. 

Thi  chairman.  The  gentleman  has  spoken  upon  the  motion  to 
strike  out.  He  has  not  spolien  u|X)n  the  amendment  pending.  The 
gentleman  from  Placer  will  proceed. 

Mr.  hale.  Mr.  Chairman:  One  word  in  reply  to  the  gentleman 
from  Los  Angeles.  He  commenced  by  calling  attention  to  the  fact  that 
this  opposition  comes  from  the  advocates  of  centralism.  I  do  not  know 
exactly  what  be  meant,  but  if  he  means  that  the  opponents  of  this 
measure  are  the  friends  of  centralization  in  any  offensive  sense,  then  I 
hurl  it  back  in  his  teeth. 

Mb.  HOWARD.    The  gentleman  might  as  well  keep  his  shirt  on. 

Mr.  hale.  I  read  ffom  Bancroft's  History  also,  to  show  that  in 
Massachusetts  they  did  not  set  up  town  meetings  as  against  the  State 
government  at  all.  Now,  sir,  I  say  that  this  is  an  attempt  to  set  up  a 
government  independent  of  the  State  of  California.  The  gentleman 
from  Sonoma  tclis  us  it  is  right  because  it  is  uniform.  He  says  the 
committee  sanctioned  it.  I  say  that  hardly  one  quarter  of  that  com- 
mittee assented  to  it.  When  I  spoke  of  secession  I  was  not  unaware  of 
the  fact  that  the  section  says  that  the  charter  so  framed  shall  be  consist- 
ent with  and  subject  to  the  Constitution  and  laws  of  this  State.  But  if 
we  adopt  this  provision  it  is  a  part  of  the  Constitution,  and  is  absolute. 
By  reading  this  section  it  will  be  seen  that  after  this  charter  is  ratified 
the  Courts  are  bound  to  recognize  it,  because  the  Constitution  so  provides. 


It  is  subject  to  no  law,  subject  to  no  department  of  the  State,  subject  to 
no  authority.  Therefore  it  becomes  the  supreme  law.  I  trust  the  com- 
mittee will  not  indulge  in  any  such  dangerous  experiments  as  this. 

RKHARKS  OF  MR.  WINAN8.' 

Mb.  WINANS.  Mr.  Chairman;  It  seems  to  me,  air,  that  the  oppo- 
nents of  this  section  are  fighting  the  air.  They  have  been  denouncing 
it  as  productive  of  a  variety  of  mischiefs,  without  showing  what  they 
are.  As  a  practical  illustration,  the  City  of  St  Louis  has  a  provision 
exactly  like  this,  and  identical  with  this,  and  yet  we  have  never  heard 
anything  about  St  Louis  being  above  the  control  of  the  State,  but  on 
the  contrary,  there  is  perfect  harmony  between  the  city  and  the  State. 
There  is  a  practical  illustration  right  before  your  eyes,  and  before  the 
eyes  of  the  nation,  of  the  fallacy  of  the  idea  that  we  are  militating 
against  the  interests  of  the  State,  in  the  adoption  of  a  system  for  the 
government  of  one  of  our  chief  cities.  And,  sir,  the  plan  proposed  by 
this  section  seems  entirely  consistent  with  the  theory  upon  which  the 
Convention  has  been  acting — that  local  legislation  ought  to  be  left  to 
the  localities  which  it  is  intended  to  affect.  That  is  the  very  spirit  that 
has  been  underlying  the  action  of  this  body  heretofore,  and  from  the 
beginning;  and  we  nave  provided  that  the  Legislature  shall  sit  but  for 
sixty  days,  and  that  they  shall  pass  no  special  laws.  What  does  that 
mean,  but  that  the  localities  are  to  legislate  for  themselves  in  local  mat- 
ters. The  idea  is  also  that  it  will  prevent  corruption  in  the  Legislature. 
This  system,  I  believe,  meets  the  unanimous  approval  of  the  delegation 
from  San  Francisco,  for  under  such  a  system  of  government  we  can 
hope  to  escape  from  the  evils  which  are  now  and  have  been  in  the  past 
inflicted  upon  us.  I  think  the  rest  of  the  State  ought  to  be  willing  to 
concede  this  to  us,  so  long  as  there  is  nothing  that  can  conflict  with  the 
rights  and  interests  of  the  State,  or  auy  part  of  the  State. 

srBBCB  OP  ub.  brown.  > 
Mb.  brown.  Mr.  Chairman:  I  had  not  intended,  sir,  to  say  any- 
thing upon  thi«  subject  whatever,  but  I  will  improve  the  opportunity  to 
express  my  views  briefly  upon  the  matter.  It  appears  to  me  that  the 
object  of  the  people  in  having  the  Convention  called — or  one  of  the  lead- 
ing objects — was  to  have  as  much  of  the  local  legislation  taken  away 
from  tne  Legislature  as  possible,  and  given  to  the  different  counties  aud 
cities.  The  intention  was  to  give  the  management  of  local  affairs  more 
to  the  people  of  the  different  localities,  who  are  fully  conversant  with 
their  own  wants  and  wishes.  The  matter  resolves  itself  down  to  this: 
that  the  people  in  particular  portions  of  this  State,  and  in  particular  cities, 
understand  their  own  affairs,  and  their  own  business,  with  which  they 
are  intimately  connected,  better  than  any  one  else  can  understand  them. 
It  is  this  great  principle  upon  which  this  measure  and  this  class  of 
measures  are  framed.  Now,  sir,  it  appears  to  me  this  is  a  correct  prin- 
ciple. It  has  been  urged  that  it  is  something  new,  and  that  it  would  b« 
almost  an  impossibility  to  carry  out  the  grand  principles  that  are  intended, 
because  there  is  a  county  and  a  city  consolidated.  The  modes  are  all  set 
apart  in  this  section,  so  that  there  can  be  no  trouble.  It  is  urged,  also, 
that  it  is  setting  up  an  independent  gnvemment  in  opposition  to  the  gov- 
ernment of  the  State — a  separate  affair — and  consequently  borders  unto 
secession.  The  attempt  to  set  up  this  kind  of  argument  is  simply  ridic- 
ulous. They  claim  that  this  borders  unto  secession,  when  the  very  first 
part  of  it  reads  clearly  that  all  this  is  subject  to  ami  in  accordance  with 
the  Constitution  and  laws.  We  are  simply  imitating  the  organic  law  of 
Missouri,  where  their  great  city  is  organized  under  just  such  a  constitu- 
tional provision  as  this.  It  is'evident  that  these  attacks  are  mere  flour- 
ishes of  words,  which  amount  to  nothing  at  all.  There  is  no  principle 
in  it.  Now,  sir,  I  am  in  favor  of  this  section,  and  it  is  not  necessary  to 
waste  time  trying  to  answer  these  silly  objections.  That  city  can  govern 
itself  better  than  anybody  else  can  govern  it,  as  regards  purely  local 
affairs. 

KEMIRKS  or  MB.   HOWARD. 

Mb.  HOWARD.  Mr.  Chairman:  There  seems  to  be  some  strange 
misapprehension  here.  The  gentlemen  argue  this  question  as  though 
the  people  of  the  towns  are  no  part  of  the  people  of  the  State.  Now, 
sir,  if  this  fact  has  not  attracted  the  attention  of  the  sycophants  of  cen- 
tralism, it  has  at  least  attracted  the  attention  of  M.  de  Tocqucville,  when 
be  says  that  in  the  township,  as  well  as  everywhere  else,  the  people  are  the 
only  source  of  power,  and  in  no  part  of  the  Government  does  a  body  of 
citizens  exercise  a  more  mighty  influence.  And  the  American  people 
demand  obedience  to  the  utmost  limits  possible.  That  is  the  language 
of  an  intelligent  foreigner.  If  this  idea  has  not  occurred  to  those  who 
bow  in  obedience  to  centralism,  it  has  occurred  to  every  philosophical 
writer  upon  the  government  of  this  country.  It  is  a  principle  which 
lies  at  the  very  foundation  of  American  government.  I  know  there  are 
persons  here,  even  on  this  floor,  who  can  see  no  merit  in  local  govern- 
ment. They  are  the  ones  who  deny  upon  this  floor  the  decisions  of  the 
Supreme  Court,  that  the  State  is  the  sovereign  power.  Sir,  local  gov- 
ernment is  no  new  idea.  It  existed  way  back  in  the  middle  ages,  as  it 
now  exists  in  modem  Europe;  and  the  principle  is  recognized  by  every 
writer  of  any  fame,  that  local  government  is  a  beneficent  institution, 
and  one  that  should  be  cherished  and  maintained. 

BEHARKS  OF  MR.  BETNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman:  Section  twenty-five  of  the  Mis- 
souri Constitution  has  been  referred  to  here.  Now,  section  sixteen  of 
that  Constitution  is  a  general  section  like  unto  this  section  now  under 
consideration.  In  fact,  it  is  a  copy  of  it.  After  enacting  these  sections, 
for  fear  that  they  had  placed  St  Louis  without  the  jurisdiction^ and  con- 
trol of  the  Legislature,  of  the  General  Assembly,  it  became  necessary, 
and  they  did  reorganize  the  section.  Now,  sir,  there  is  no  need  to  argue 
this  question.  The  charter  proposed  will  be  under  the  control  of  the 
Legislature,  and  there  is  no  possible  foundation  for  the  wild  fears  that 
have  been  expressed  here. 
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TMK    PEKTIOUB   QURSTIOM. 

Mr.  HUESTIS.  Mr.  Chairman:  I  call  for  the  previoui  question. 
That  is  the  repir  I  make. 

Seconded  by  Messrs.  West,  Evey,  Wyatt,  and  Shoemaker. 

The  chairman.  The  question  is:  Shall  the  main  question  be  now 
put? 

Carried. 

Thk  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Alameda,  Mr.  Van  Dyke. 

Ijost — ayes  22. 

Thk  CHAIRMAN.  The  question  is  upon  the  motion  to  strike  out 
section  nine. 

Iiost. 

Mb.  JONRS.    Mr.  Chairman :  I  offer  an  amendment, 

Tb8  secretary  read: 

"And  whenever  such  city  shall  have  adopted  such  organization, 
superseding  all  laws  inconsistent  therewith,  such  city  shall  thereafter  be 
entitled  to  receive  from  this  State  all  the  privileges  and  consideration 
accorded  to  the  most  favored  nations,  and  the  Legislature  of  this  Slate 
shall  provide  a  duly  accredited  minister,  as  a  representative  of  the  State 
in  said  city." 

[Laughter.] 

Mb.  WHITE.    I  object 

Thr  chairman.    The  amendment  is  out  of  order. 

Mr.  hale.    Mr.  Chairman:  I  wish  to  offer  an  amendment. 

The  secretary  read : 

"  Amend  section  nine  by  inserting  between  the  words  'same '  and  '  it,' 
in  line  filteen,  the  following:  'And  if  the  Legislature  of  this  State,  at 
its  next  session  thereafter  to  be  holden,  by  a  concurrent  majority  of  both 
bouses  thereof,  shall  also  pass  and  ratify  such  charter,  and  the  same  shall 
be  either  approved  bji  the  Governor,  or,  if  vetoed  by  him,  shall  be 
passed  over  such  veto  in  the  manner  provided  in  this  Constitution  for 
the  enactment  of  bills  not  approved  by  the  Governor  into  [aws,  uolwith- 
Blanding  the  objection  of  the  Governor  thereto.'" 

Mr.  white.  I  rise  to  a  point  of  order.  It  is  not  possible  to  under- 
stand that  amendment. 

Mb.  hale.  Mr.  Chairman:  I  offer  this  amendment  in  good  faith, 
and  I  hope  this  committee  will  adopt  it.  The  provisions  of  this  amend- 
ment are:  that  if  the  Legislature  shall  ratify  tlie  charter  which  the  city 
may  adopt  (which  is  the  only  point  of  difference),  it  shall  then  become 
the  law  of  that  city.  I  trust  that  we  shall  not  so  far  depart  from  the 
general  plan  of  this  Constitution  as  to  enalde  a  municipality,  or  any 
department  of  this  State,  to  establish  a  system  of  laws  without  the  con- 
sent of  the  law-making  power  of  this  State.  This  amendment  is  offered 
for  the  purpose  of  subjecting  these  charters  to  the  discretion  and  approval 
of  the  Legislature,  like  all  other  bills;  and  if  the  |)eople  of  San  Fran- 
cisco shall  have  devised  a  system  of  municipal  government  that  shall 
meet  the  approval  of  the  law-making  power  of  this  Stale  there  is  no 
reason  why  it  should  not  be  enacted  into  law. 

Mr.  white.    I  call  for  the  previous  question. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. ' 

Lost. 

Mr.  McCALLUM.    I  move  an  amendment. 

Thr  secretary  read  :  . 

"  In  lines  one  and  two  strike  out  'one  hundred  thousand '  and  insert 
'  forty  thousand.' " 

Mr.  McCALLUM.  Mr.  Chairman  :  This  amendment  was  agreed  to 
in  the  committee.  As  I  have  said,  I  am  opposed  to  this  idea,  but  if  we 
are  to  have  a  provision  of  that  kind,  t  don't  know  of  any  reason  why 
it  should  not  apply  to  cities  of  forty  thousand  if  they  want  it.  They 
may  want  such  a  provision  as  that. 

Mb.  IIAGKR.  We  discussed  that  matter  in  the  committee.  I  was 
favorable  then  to  putting  it  in.  But  there  is  but  one  city  and  county  in 
the  State,  and  it  occurs  to  me  that  it  would  be  difficult  to  do  it. 

Mr.  McCALIiUM.  I  call  your  attention  to  the  language  of  section 
nine,  which  says,  any  city,  or  consolidated  city  and  county.  I  don't 
know  whether  there  can  be  such  consolidation  or  not. 

Mb.  HAGER.  I  have  no  objections.  We  want  no  exclusiveness 
here.  I  am  willing  to  give  it  to  every  city  in  the  State.  I  am  willing 
to  strike  out  the  words  "having  a  population  of  more  than  one  hundred 
thousand. " 

Mr.  McCALLUM.  That  is  my  preference.  I  will  modify  my 
amendment  so  as  to  strike  out  from  the  word  "city,"  to  the  won! 
"  may,"  in  lines  one  and  two.  Then  it  will  read  :  "  4ny  city  may  frame 
a  charter,"  etc. 

The  ClI  AI  RMAN.    The  question  is  on  the  amendment. 

The  vote  was  taken,  but  no  quorum  voting.  The  question  was  put  a 
second  time,  and  still  no  quorum  voted. 

Mr.  HAGER.  Allow  me  to  sa^  that  this  is  not  compulsory.  It 
leaves  it  open  to  the  city  to  accept  it  or  not.  I  can  see  no  objection  to 
the  amendment. 

Thr  chairman.    The  question  is  }n  the  motion  to  strike  out. 

Carried — ayes,  48 ;  noes,  34. 

Thr  CHAIR.MAN.    The  Secretary  will  read  section  thirteen: 

The  SiiCRKTARY  read : 

Skc.  13.  Taxes  for  county,  city,  town,  school,  and  other  local  purpo- 
ses, must  be  levied  on  all  subjects  and  objects  of  taxation.  In  audition 
to  that  which  may  be  levied  for  the  payment  of  the  principal  and  inter- 
est of  existing  indebtedness,  the  annual  rate  on  property  shall  not  exceed 
the  following:     For  county  pur[>08e3,  in  counties  having  two  million 

dollars  or  less,  shall  not  exceed cents  on  the  one  hundred  dollars' 

valuation  ;  in  counties  having  six  million  dollars.and  under  ten  million 

dollars,  such  rate  shall  not  exceed cents  on  the  one  hundred  dollars' 

valuation ;  and  in  counties  having  ten  million  dollars  or  more,  such  rate 


shall  notexceed centson  the  one  hundred  dollars' valuation.    Forcity 

and  town  purposes,  such  annual  rate  on  property  in  incorporated  cities 

and  towns  shall  not  exceed cents  on  the  one  hundred  dollars'  valu- 

uatioii ;  and  in  any  city  and  county  with  consolidated  giiverninent,sucb 

rate  shall  not  exceed cents  on  the  one  hundred  dollars'  valuation. 

Mr.  freeman.  Mr.  Chairman:  I  move  to  amend  by  striking  out 
all  after  the  word  "  taxation,"  in  line  two.       ' 

REMARKS  or  MB.  PBEEMAK. 

Mr.  freeman.  Mr.  Chairman:  I  propose  this  amendment  with 
same  degree  of  trepidation,  because  I  find  this  section  is  copied  from  the 
Missouri  Constitution.  But  notwithstanding  that  august  instrument,  it 
seems  to  me  that  it  is  not  nraeticable  for  us liero  to  impose  a  limit  upon 
local  taxation.  I  doubt  whether  any  gentleman  will  undertake  the  task 
of  laying  down  a  rule  by  which  he  could  agree  that  his  own  expenses, 
or  the  expenses  of  his  family,  should  never  exceed  a  certain  sum.  And 
yet,  we  gravely  propose  here  to  limit  the  expenditures  for  the  city,  and 
fur  the  county,  and  the  State.  If  a  provision  of  this  kind  is  adopted  it 
will  be  found  that  occasionally  circumstances  will  arise,  extraordinary 
emergencies,  in  which  additional  expenses  must  be  made  and  provided  for. 
We  have  a  provision  somewhat  similar  to  that  in  our  city  charter — a 
provision  under  which  the  city  is  forbidden  to  contract  any  liabilities 
unless  there  is  money  in  the  treasury  to  |>ay  the  same.  But  it  was 
abandoned  about  a  year  ago,  when  the  levees  were  broken  below  the 
city;  when  the  homes  of  twenty  thousand  people  were  in  danger;  and 
when  it  was  believed  that  an  expenditure  oi  one  thousand  dollars  would 
avert  the  calamitv,  it  was  thought  to  be  no  crime  to  violate  the  charter, 
and  incur  this  liaLility.  It  so  happened  at  that  moment  that  the  Legis- 
lature was  here  in  session,  and  our  representatives  immediately  came 
here  and  procured  the  necessary  legislation.  But  it.caiinot  be  expected 
that  a  Constitutional  Convention  con  be  always  in  session.  It  certainly 
cannot  be  exfiected  that  we  will  bind  ourselves  up  with  an  iron-clad 
rule,  so  that  when  the  emergency  arises  we  cannot  appeal  to  any  author- 
ity to  be  released.  And  as  there  was  a  large  majority  of  this  committee 
a  few  moments  ago  sustained  tlie  section  under  consideration,  because 
they  believed  in  local  self-government,  I  say  upon  the  same  theory  they 
must  sustain  my  motion  to  strike  out  this  matter,  leaving  these  ques- 
tions to  the  local  authorities. 

Mr.  BIGGS.  I  move  to  strike  out  all  after  the  word  "  taxation,"  in 
line  two,  and  insert  the  following: 

"  Provided,  that  no  city,  city  and  county,  town,  or  county,  shall  ever 
incur  a  debt  which,  together  with  existing  indebtedness,  shall  exceed 
two  per  cent,  of  the  assessed  value  of  the  property  therein.  Such  value 
shall  be  ascertained  from  the  assessment  roll  for  State  and  county  pur- 
poses made  immediately  previous  to  incurring  such  indebtedness;  pro- 
vided, however,  that  a  city,  city  and  county,  town  or  county,  may  borrow 
mcmey  under  and  in  accordance  with  the'  following  conditions  and  lim- 
itations, in  addition  to  any  other  omditions  and  limitations  crmlained  in 
the  Constitution,  namely:  the  debt  must  be  for  some  single  work  or 
object  only,  and  must  be  authorized  by  a  resolution  passed  by  a  vote  of 
three  fourths  of  all  the  members  elected  to  the  Board  of  Supervisors, 
Common  Council,  or  local  Legislature.  Such  resolution  shall  also  dis- 
tinctly specify  the  single  work  or  object  for  which  the  debt  is  to  be 
created,  and  the  amount  of  the  debt  authorized,  and  shall  contain  pro- 
visions for  a  sinking  fund  to  meet  the  same  at  maturity,  and  requiring 
at  least  ten  per  ceut.  of  the  principal  to  be  annually  raised  by  taxation 
and  paid  into  the  sinking  fund.  Sifch  resolution  shall  not  take  effect 
until  it  shall  be  ratified  at  an  election  held  in  said  city,  city  and  county, 
county,  or  town,  at  which  no  other  matter  is  voted  upon,  and  which 
shall  bo  held  within  thirty  days  after  the  passage  of  said  order  or  reso- 
lution. The  Legislature  shall  make  such  laws  as  may  be  necessary  to 
provide  for  holding  such  election,  and  ascertaining  the  result  thereof." 

That  is  section  thirty-four,  that  was  drafted  by  the  legislative  com- 
mittee. 

Mb.  McCALLUM.  Mr.  Chairman :  I  wish  to  call  the  attention  of  the 
gentleman  to  section  twenty,  on  that  very  subject. 

Mb.  BIGGS.  I  compared  it  with  that.  If  the  gentleman  thinks  I 
had  better  withdraw  it,  I  will  withdraw  it.  I  will  withdraw  it,  by  per- 
mission, until  we  consult  together.  [Consults.]  After  consultation  with 
Judge  Terry,  I  am  willing  to  withdraw  it  in  order  to  save  discussion. 

SPEECH  or  MR.   BAOEB. 

Mr.  HAGER.  Mr.  Chairman:  By  this  section  thirteen,  as  reported, 
it  was  the  intention  of  the  committee  to  place  a  maximum  limit  on  the 
taxing  power  of  cities  and  counties.  As  my  friend  from  Sacramento, 
Mr.  Freeman,  late  of  Illinois,  with  much  emphasis,  has  tidd  ^ou  it  is 
substantially  taken  from  the  new  Constitution  uf  Missouri,  his  intended 
sarcasm  is  misapplied.  I  am  not  of  Missouri ;  have  never  lived  there, 
nor  in  any  contiguous  State  or  Territory ;  not  even  in  the  State  of 
Illinois,  whence  my  friend  is  said  to  come.  Being  Chairman  of  the 
Committee  on  City  and  County  Government,  I  consulted  the  different 
Constitutions,  especially  the  new  Constitutions  of  Pennsylvania  and 
Missouri,  which  I  have  in  convenient  pamphlet  form,  and,  like  other 
members  have  done  in  like  cases,  when  I  found  any  provisions  which  I 
deemed  worthy  of  consi<ieration,  I  presented  them  to  the  Convention. 
As  I  have  state<l,  this  provision  is  intended  to  fix  a  maximum  limitation 
u[>on  the  taxing  power;  and  if  the  Convention  will  give  me  its  atten- 
tion for  a  short  time,  I  will  explain  its  purpose.  Municipal  indebted- 
ness, city  and  county  indebtedness,  has  become  a  subj^t  for  serious 
consideration  in  all  the  States.  Thoughtful  men,  political  economists, 
and  Legislatures  are  giving  the  matter  prominent  attention.  Let  me 
briefly  refer  to  some  statistics:  In  the  American  Almanac  of  eighteen 
hundred  and  seventy-eight,  I  find  it  recortled  that  the  municipal  indebt- 
edness in  the  United  Stales,  in  the  year  eighteen  hundred  and  sixty-six, 
amounted  to  two  hundred  and  twenty-one  million  three  hundred  thou- 
sand dollars.    That  is,  in  the  year  eighteen  hundred  and  sixty-six,  it 
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wns  over  two  hundred  and  twenty-oue  million  dollars.  In  the  year 
eighteen  hundred  and  eeventy-six  this  indebtedness  amounted  to  over 
six  hundred  and  forty-four  million  dollars— more  than  doubling  itself 
in  ten  years.  This  average  increase  in  indebtedness  during  this  time, 
has  been  about  two  hundred  per  cent.;  the  increase  in  taixation  was 
about  eighty-three  per  cent.;  the  increase  in  valuation  about  seventy- 
five  percent.,  and  the  increase  ia  population  about  thirty-three  percent. 
Population  and  value  of  property  nave  by  no  means  kept  pace  with 
municipal  indebtedness.  When  our  municipal  indebtedness  is  doubling 
in  less  than  ten  years,  we  might  well  ask,  where  are  we  drifting.  It 
may  be  a  foolish  thing,  in  the  estimation  of  some  rn  this  floor,  to  attempt 
to  limit  this  power  of  taxetiou ;  it  may  be  a  foolish  thing  to  undertake 
to  compel  our  cities  and  counties,  or  the  State,  to  live  within  their  re- 
spective revenues,  but  I  do  not  think  it  will  be  so  regarded  by  those  who 
)Mty  the  taxes.  Our  people,  who  are  taxpayer^  and  not  office-holders, 
will  not  feel  aggrieved  if  the  revenues  are  limited  to  the  necessities  of 
an  economical  administration  of  government,and  if  State,  city,orcountv 
officers  are  allowed  to  expend  no  more  money  than  the  revenue  will 
yield. 

When  we  examine  into  the  percentage  of  taxation  throughout  the 
United  States,  in  the  year  eighteen  hundred  and  seventy-eight  (Aiueri- 
ittn  Almanac),  we  find  it  ranged  from  ten  cents  up  to  one  dollar.  Among 
the  highest  taxed  States  California  sUnnds  third  m  the  list,  Alabama  and 
South  Carolina  being  above;  but  as  those  States  have  an  enormous  inter- 
est-drawing debt,  they  are  not  a  fair  criterion,  and  wo  may  say  Cali- 
fornia, all  other  things  being  e<]ual,  stands  first  on  the  list  as  bemg  the 
highest  taxed  State  in  the  Union.  Mow,  these  are  facta  that  I  suppose 
my  friend  Mr.  Freeman,  who,  it  appears,  is  not  well  pleased  with  the 
Constitution  of  Missouri,  will  listen  to  as  matters  worthy  of  his  consid- 
eration on  economic  grounds,  i  should  be  pleased  to  have  him  turn  his 
attention  to  these  facts  and  speak  to  them,  rather  than  to  hear  him 
indulging  in  the  declamation  tnat  he  is  opposed  to  the  thing  because  he 
wants  the  people  to  have  unlimited  power.  It  is  not  proposed  to  limit 
the  power  of  the  people,  but  to  give  the  people  the  opportunity  to  limit 
the  legislative  power  of  taxation.  Is  it  unreasonable  to  place  a  limit  on 
the  power  of  taxation?  Would  the  taxpaying  portion  of  the  community 
so  regard  itT  Why  should  California,  m  her  rate  of  taxation,  stanci 
among  the  highest  taxed  States  of  the  Union,  while  New  York,  Pennsyl- 
vania, Ohio,  and  other  States  stand  far  below  her  in  the  list? 

Taxes  should  be  equal  to  the  necessary  expenditures  of  Government, 
but  beyond  that  there  should  be  no  taxing  power.  Why  are  taxes  com- 
paratively higher  inour  State  than  in  oursister  Slates?  Is  it  not  because 
we  are  more  extravagant  in  the  expenditure  of  the  public  money?  Over 
four  millions  of  dollars  are  required  to  run  our  State  Government,  and 
about  half  as  much  more  to  run  the  Government  of  the  City  of  San 
Francisco,  while  our  sister  State  and  neighbor,  Oregon,  only  requires 
three  hiiudred  and  fifteen  thousand  dollars  for  the  support  of  her  entire 
State  Government.  It  may  be  all  right.  Perhaps  we  can  afibrd  to  pay 
more  for  a  government  than  other  States  do.  Perhaps  we  can  afford  to 
pay  higher  salaries.  The  salaries  of  State  officers  here  average  higher 
than  in  other  Slates.  Our  Legislatures  are  better  paid.  Does  this  bring 
us  better  laws,  or  is  our  State  better  governed  ?  In  the  flush  times  sal- 
aries were  keyed  up  too  high,  and  it  is  difficult  to  get  them  down.  It 
can  only  be  done  by  limiting  the  taxing  power.  Governments  are 
organized  for  the  protection  of  society,  ana  taxes  are  impose<l  for  the 
support  of  Government.  Each  member  of  the  community  contributes 
his  projjortion  towaid  sustaining  Government  that  he  may  have  protec- 
tion of  person  and  property.  Offices  are  public  trusts,  not  created  for 
the  benefit  of  those  who  enjoy  them,  but  established  for  the  administra- 
tion of  Government.  California  stands  next  to  Pennsylvania,  New 
York,  and  Ohio  in  the  amount  of  revenue  raised  by  taxation  for  the 
support  of  State  Government;  and  next  to  Alabama  and  South  Caro- 
lina in  imposing  the  highest  percentage  of  taxation.  I  call  the  atten- 
tion of  the  Convention  to  these  facts,  and  submit  the  question  whether 
.or  not  a  constitutional  limitation  on  the  taxing  power  is  worthy  of  our 
consideration. 

In  the  percentage  of  taxation  for  county  purposes,  I  find  in  Calaveras 
it  is2..36,  in  Alpine  2.14},  and  in  other  counties  the  rate  varies  in  sums 
between  one  and  two  dollars  on  the  hundred.  In  some  of  the  counties 
this  tax  is  imposed  for  revenue,  not  only  to  pay  the  ordinary  expenses  of 
local  government,  but  also  the  interest  on  fundol  and  unfunded  indebted- 
ness. We  could  not  well  adopt  a  uniform  rule  of  taxation  to  meet  county 
indebtedness,  but  we  might  to  meet  ordinary  county  and  city  expendi- 
tures. How  much  more  or  less  should  this  be  than  one  dollar  on  the 
hundred?  The  provision  which  it  is  proposed  to  strike  out  reads:  "  In 
addition  to  that  which  may  be  leviea  for  the  payment  of  interest  on 
existing  indebtedness,"  the  rate  of  taxation  shall  not  exceed  a  certain 
specified  amount  in  the  several  counties  as  proposed  to  be  classified. 
The  blanks  may  be  filled  up  by  the  represeniatives  of  the  different 
counties  according  to  their  wish.  Taxation  for  onlinary  purposes  could 
not  go  beyond,  but  might  go  below,  the  limits  fixed  by  the  Constitution. 
Whether  the  section  is  adopted,  or  stricken  out,  is  of  no  more  personal 
interest  to  me  than  any  other  member  of  the  Convention.  I  have  given 
my  reasons  for  its  retention,  and  I  have  referred  to  statistics  and  facts  in 
support  of  my  position.  If  no  better  argument  can  be  made  against  it 
than  the  one  that  has  been  urged,  that  it  comes  from  the  Constitution 
of  Missouri,  its  opponents  must  be  exceedingly  limited  in  their  resources, 
or  else  they  are  advocating  the  wrong  side.  In  this  section,  by  mis- 
print, a  line  has  been  omitted,  and  if  it  should  be  necessary,  I  will  send 
up  the  proper  amendment. 

SPIKCH  or  HE.  BARBOUK. 

Mb.  BARBOUR.  Mr.  Chairman :  The  gentleman  might  have  added 
the  States'  indebtedness  which  would  have  swelled  the  amount  up  to  the 
billions.  I  will  agree  with  him  as  to  the  evils  of  running  in  debt,  but  it 
cannot  be  avoided  by  any  such  provision  as  this;  it  can  only  be  done 
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by  a  return  to  first  principles.  When  an  individual,  who  has  run  in 
debt  because  he  had  credit,  finds  his  credit  is  exhausted,  he  has  to  come 
back  to  first  principles,  and  pay  as  he  goes.  That  is  the  only  proper 
principle  for  cities  and  counties.  Now,  there  is  a  proposition  here,  sec- 
tion twenty,  which  meets  the  question,  and  prevents  cities  and  coim- 
ties  from  running  in  debt,  ana  compelling  them  to  pay  as  they  go. 
Pay  as  you  go,  and  shake  off  the  leeches  who  fasten  tnemselves  upon 
the  body  politic,  and  you  are  all  right.  I  maintain  that  you  cannot,  by 
a  provision  in  the  Constitution,  determine  the  amount  of  revenue  which 
a  city  or  county  may  raise  for  legitimate  purposes  of  government;  that 
is  a  thing  that  ought  always  to  be  flexible,  and  the  Legislature  is  the 
proper  authority  to  determine  the  rate  of  limitation  upon  the  power  of 
taxation,  if  it  ought  to  be  determined  at  all.  The  mam  thing  is  to  pro- 
hibit them  from  running  in  debt,  and  then,  when  the  people  have  to 
put  their  hands  into  their  pockets  every  year  they  will  look  closer  into 
public  affairs,  and  pay  more  attention  to  where  the  money  goes' to.  It 
IS  safe  to  say,  when  you  adopt  that  principle,  that  debts  cannot  be 
imposed  beyond  certain  limits,  that  you  nave  destroyed  the  main 
means  by  which  these  mountains  of  municifml  debts  have  b^n  piled 
up.  I  have  no  objections  to  giving  the  Legislature  power  to  place  » 
limit  upon  the  nta  of  taxation,  in  fact,  I  think  it  ought  to  be  done. 
Now,  the  same  subject  came  up  before  the  committee  upon  the  proposi- 
tion to  limit  the  rale  of  State  taxation — forty  cents  on  the  one  hundred 
dollars,  I  believe  was  the  limit  specified.  It  must  have  been  apparent  to 
the  committee  that  such  a  provision  was  not  proper  in  the  Constitution, 
for  they  voted  it  down.  The  Legislature  can  do  so  when  it  becomes 
necessary,  and  then  there  will  be  some  power  to  change  the  rate;  but  if 
you  put  it  in  the  Constitution,  it  cannot  be  changed.  There  is  nothing 
flexible.  Cities  which  have  exactly  the  same  amount  of  assessable  prop- 
erty may  require  a  different  rate  of  taxation.  Emergencies  may  arise 
that  will  require  the  expenditure  of  a  much  larger  amount  in  the  one 
than  in  the  other. 

Thk  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  Sacramento,  Mr.  Freeman,  to  strike  out  a  portion  of  the  section. 

Division  being  called  for,  the  motion  was  carried,  by  a  vdte  of  4S)  ayes, 
to  30  noes. 

Mr.  JONES.  Mr.  Chairman:  I  more  now  that  the  balance  of  sec- 
tion thirteen  be  stricken  out,  for  the  reason  that  the  subject-matter  is 
provided  for  already ;  it  is  all  provided  for  by  the  Committee  of  the 
Whole,  for  we  have  said  that  everything  capable  of  being  transferred 
shall  be  taxed.  What  is  the  use  of  repeating  it  in  every  article  in  the 
Constitution  ? 

Tux  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  seC' 
tion  thirteen. 

Carried. 

Thi  CHAIRMAN.    The  Secretary  will  read  section  fourteen. 

The  SECRETARY  read: 

Sko.  14.  The  Legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public  or  municipal  corporations  or  upon 
the  inhabitants  or  property  thereof,  for  county,  city,  town,  or  otner 
municipal  purposes,  but  may,  by  general  laws,  vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
po8e<. 

BIUIRXS  or  MR.  JOBMSON. 

Me.  JOHNSON.  Mr.  Chairman :  I  move  to  strike  out  the  section, 
because  the  section  in  the  article,  on  revenue  and  taxation  covers  the 
ground;  when  it  says  that  growing  crops  and  such  property  as  may  be 
used  for  public  schools,  and  property  which  belongs  to  this  State,  etc., 
shall  not  be  taxed.  Now,  under  that  system  of  exempting,  there  is  no 
occasion  for  saying  that  the  Legislature  shall  have  no  power  to  impose 
taxation  upon  counties,  cities,  and  towns,  or  other  public  or  municipal 
corporations. 

Mr.  HAGER.  It  don't  say  that  the  Legislature  shall  have  no  power 
to  impose  taxes.  It  says  they  shall  not  nave  power  to  impose  taxes 
upon  counties,  cities,  or  towns,  for  municipal  purposes,  but  may,  by  gen- 
eral laws,  vest  in  the  authorities  thereof  the  power  to  assess  and  collect 
taxes  for  such  purposes.  They  can  impose  all  the  taxes  they  see  fit,  but 
not  for  countv  or  municipal  purposes. 

Mr.  JOHl^SON.  It  would  be  very  unusual  for  the  Legislature  to  do 
anything  of  that  kind,  and  it  seems  to  me  that  this  is  entirely  super- 
fluous. There  is  not  a  particle  of  need  of  it.  "The  Legislature  may,  by 
general  laws,  vest  in  the  corporate  authorities  the  power  to  assess  and 
collect  taxes."  Now,  there  is  no  occasion  for  that  in  there.  The  Legis- 
lature has  that  power  already.  There  is  no  occasion  for  putting  permis- 
sive clauses  in  the  Constitution.  The  Legislature  is  the  sovereign  power, 
except  as  its  power  is  limited  by  the  Constitution  of  this  State  and  the 
Constitution  of  the  United  States,  and  so  there  is  no  occasion  for  permis- 
sive clauses  that  the  Legislature  may  do  this  thing  or  that  thing.  If  I 
thought  there  was  any  occasion  for  such  a  provision  I  would  support  it, 
but  tnere  certainly  is  not. 

RKHABK8  OP  MR.  CAKPBELL. 

Mr.  CAMPBELL.  Mr.  Chairman :  There  is  another  reason  why  this 
section  should  be  stricken  out.  We  have  gone  so  far  as  to  give  to  these 
municipalities  almost  absolute  power  in  relation  to  their  own  domestic 
affairs,  and  I  think  we  ought  to  preserve  some  power  of  supervision  in 
the  legislature.  Now,  if  this  provision  should  be  adopted,  it  is  pretty 
certain  that  the  Legislature  would  have  no  power  to  compel  cities,  or 
towns,  or  counties,  to  pay  their  debts.  Now,  if  they  choose  to  avoid  the 
payment  of  their  debts,  there  certainly  ought  to  be  power  in  the  Legis- 
lature to  compel  them  to  do  so.    The  section  ought  to  be  stricken  out. 

BEMARK3   OF   HE.   HAOBB. 

Me.  HAGER.  Mr.  Chairman:  This  provision  comes  from  the  Illinois 
Constitution,  word  for  word.  It  has  also  been  adopted  in  several  other 
Constitutions.    There  is  nothing  new  in  it,  but  I  believe  we  first  find  it 
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in  Illinois,  and  I  presume,  therefore,  it  will  be  acceptable  to  ihy  friend 
from  Sacramento.  The  Legislature  shall  not,  for  county  purposes  or 
city  purposes,  impose  taxes  upon  counties  or  cities.  They  may  impose 
it  for  State  purposes,  but  not  for  county  purposes.  That  is  to  be  done 
by  the  counties  themselves.  Now,  why  should  the  Legislature  say  to  a 
county,  yuu  are  to  raise  so  much  and  pay  it  over  to  a  railroad  company 
or  anybody  else,  in  order  to  build  a  depot,  or  to  subsidlie  them  in  any 
other  way?  Why  not  leave  it  to  the  counties  themselves,  as  it  is  at  this 
timeT  That  provision  is  in  a  dozen  Constitutions.  It  is  perfectly  clear 
and  just,  and  for  the  protection  of  every  community  In  the  State. 

RIMAKSS  or  MB.  LIRKIX. 

Mr.  LARKIK.    Mr.  Chairman :  There  is  probably  not  half  a  dozen 

counties  in  this  State  that  will  average  the  same  amount  of  taxes  for 
county  purposes.  Still  this  Conveution  has  provided  that  the  Legis- 
lature shall  pass  none  but  general  laws.  Now,  you  propose  fo  strike  out 
the  provision,  leaving  the  Supervisors  the  power  to  levy  taxes.  You 
have  provided  for  local  government,  and  still  you  have  now  taken  away 
the  method  of  local  governmeut.  These  are  acts  that  ought  to  be  left  to 
the  local  authorities.  As  far  as  that  is  concerned  it  will  not  affect  the 
indebtedness  of  this  State.  It  leaves  this  matter  to  the  local  authorities 
and  allows  the  Legislature  to  enact  general  laws. 

RIUARKS  OF  MB.  MCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman:  I  think  there  iasome  misappre- 
hension in  regard  to  this  section.  The  property  referred  to  here  is  not 
the  property  of  the  county  which  is  provided  for  in  the  revenue  Act. 
In  the  next  place,  I  think  my  colleague,  Judge  Campbell,  is  under  a 
misapprehension  as  to  the  mode  of  compelling  theperibrmance  of  con- 
tracts by  counties.  I  think  if  there  is  any  remedy  in  such  a  case  it  is 
only  through  the  Courts.  That  has  been  the  practice  in  California,  as 
far  as  I  know.  I  think  under  these  circumstances  section  fourteen 
ought  not  to  he  stricken  out. 

Mr.  CAMPBELL.  My  colleague  is  entirely  mistaken  if  he  supposes 
that  the  Courts  could  compel  them  to  levy  any  tax.  They  could  not  do 
it  unless  it  is  Specially  provided  for  by  law.  There  are  to-day  delinquent 
counties,  and  the  Courts  have  no  power,  and  the  Legislature  certainly 
ought  to  have  supervision  over  them.  If  any  county  refuses  to  pay  its 
debts  the  Legislature  ought  to  have  power  to  make  them  do  it. 

Ma.  McCALLUM.  I  will  ask  you  if  you  have  not  known  a  case 
where  there  has  been  an  attempt  made  by  the  Legislature  to  compel  the 
county  to  pay  a  debt — the  case  of  El  Dorado  County  ?  And  was  not  the 
case  in  the  OourtsT  I  repeat,  sir,  that  it  is  through  the  Courts  that  this 
question  can  be  reached,  and  not  through  the  Legislature. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Lost. 

Thi  SECRETARY  read  section  fifteen : 

Sic.  16.  The  Legislature  shall  not  delegate  to  any  special  commis- 
sion, private  oorponttion,  company,  association,  or  individual, any  power 
to  make,  lyutrol,  appropriate,  supervise,  or  in  any  way  interfere  with 
any  county,  city,  town,  or  municipal  improvement,  money,  property, 
or  effects,  whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assess- 
ments, or  perform  any  municipal  functions  whatever. 

Mr.  FREEMAN.    Mr.  Chairman:  I  move  to  strikeout  section  fifteen. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 
rimabks  or  ua.  raxziiA!). 

Mr.  freeman.  Mr.  Chairman  :  I  don't  know  that  I  ever  heard  of 
a  municipality  that  did  not  have  commissions  for  various  purposes.  For 
instance,  in  the  municipality  here  we  have  a  Board  of  Fire  Commis- 
sioners; we  have  a  Board  of  Commissioners  for  funding  our  debt;  we 
have  a  Board  of  Police  Commissioners;  a  Board  of  Levee  Commis- 
sioners; and  I  suppose  there  is  no  city  anywhere  that  does  not  have 
commissions  for  some  purpose  or  other.  It  does  seem  to  me  that  it 
would  not  be  right  to  pfohioit  it.  It  is  true  the  section  also  goes  on  to 
say  that  the  Legislature  shall  not  delegate  its  power  to  any  commission 
or  association  of  individuals;  but  I  think  no  Legislature  needs  such  a 
provision. 

BEMARKS  or  MR.   BAOER. 

Mb.  HAGER.  Mr.  Chairman  :  This  is  taken  from  the  Constitution  of 
Pennsylvania,  therefore  I  suppose  it  will  meet  with  the  same  criticisms 
as  the  section  taken  from  other  Constitutions.  I  do  not  dare  to  take  any 
mora  honors  upon  myself.  To  show  that  there  is  no  diflTerence,  I  will 
refer  you  to  the  Constitution  of  Pennsylvania,  which  you  can  compare 
for  yourselves.  This  does  not  say  that  the  county  shall  not  have  any 
Commissions.  It  says  the  Legislature  shall  not  delegate  to  any  special 
Commissions  its  power.  It  don't  say  that  the  city  or  the  county  shall  not 
do  it,  but  it  provides  that  they  shall  appoint  their  own  Commissioners. 
Why  notT  Why  not  the  city  appoint  its  own  Commissioners t  If  they 
want  a  Funding  Commission,  why  not  appoint  them?  Why  should  the 
Legislature  force  upon  you  men  from  distant  portions  of  the  State  to 
control  your  funds  and  pay  off  your  debts?  Why  should  not  the  local 
authorities  do  it?  Why  should  the  Legislature  appoint  the  Commis- 
sioners? Why  should  the  Legislature  appoint  a  Commission  to  go  into 
any  city  or  county  in  this  State  to  do  any  act  which  the  corporation  can 
better  do  themselves,  and  better  supervise  themselves?  I  cannot  see 
any  objection  to  the  section.  There  seems  to  be  a  feeling  here  that  the' 
people  are  not  to  be  trusted  in  any  manner  whatever.  We  have  had 
Commissions  put  upon  us  by  the  Legislature,  down  in  San  Francisco,  to 
open  streets  at  an  enormous  exfiense,  amounting  often  almost  to  a  con- 
fiscation of  property — some  even  had  to  give  up  their  property.  I  hope 
it  will  be  stopped.  Let  the  corporations  take  charge  of  it  themselves. 
Why  should  they  not  be  better  informed  as  to  the  business  to  be  done 
than  any  foreign  Board  of  Commissioners  who  go  down  there  to  eat  out 
our  substence? 

Tbr  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Lost, 


Mr.  freeman.    I  move  to  amend. 
The  SECRETARY  read: 

"Amend  by  striking  out  the  words,  in  line*  five  and  six,  'or  perform 
any  municipal  functions  whatever.' " 

BXMABKS  or  ME.   rREEMAX. 

Mr.  freeman.  Mr.  Chairman :  I  cannot  see  what  objection  there 
is  for  appointing  the  ordinary  commissions  which  exist  in  every  town 
in  the  State,  as  I  mentioned  before — Fire  Commissioners,  Commissioners 
for  funding  the  debt,  Ponce  Cunimiasioners,  and  Levee  Commissioners. 
It  may  be  true  that  this  provision  is  found  in  the  Constitution  of 
Pennsylvania.  In  fact,  the  Chairman  of  the  committee  seemed  to  go 
through  all  the  Constitutions  in  the  United  States,  get  them  all  in  one 
mess  together,  and  pour  them  into  this  committee,  where  it  is  impossible 
for  this  Convention  to  do  anything  with  them. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Lost. 

The  CHAIRMAN.    The  Secretary  will  read  section  sixteen. 

The  secretary  read: 

Sec.  is.  No  State  office  shall  be  continued  or  created  in  any  county, 
city,  town,  or  municiiwlity  for  the  inspection,  measurement,  or  gradua- 
tion of  any  merchandise,  manufacture,  or  commodity;  but  such  county, 
city,  town,  or  municipality  may,  when  authorized  by  general  law  and 
the  public  interest  demands  it,  appoint  such  officers. 

Mr.  HERRINUTON.  Mr.  Chairman :  I  offer  the  following  substi- 
tute: 

The  secretary  read: 

"Any  county,city  and  county,  city  or  town,  may,  when  authorized  by 
general  law,  provide  inspection  officers  therein  for  the  inspection,  meas- 
urement, and  graduation  of  merchandise,  manufactures,  and  commodi- 
ties." 

Mr.  HERRINGTON.  Mr.  Chairman :  This  substitute  provides  for 
the  protection  of  people  outside  of  your  cities  as  well  as  those  who  live 
there.  The  section  says,  when  they  see  At  to  appoint  these  officers,  they 
may  do  it.  I  think  that  is  not  right.  It  leaves  us  in  the  country  with- 
out any  protection  whatever  in  our  trade  with  your  cities. 

Mb.  DUDLEY,  of  Solano.  This  section  also  inhibits  the  State  from 
maintaining  revenue  officers  in  the  cities.  I  hope  the  section  will  be 
stricken  out.    I  move  that  the  section  be  stricken  out. 

Mb.  HAGER.  Mr.  Chairman:  The  object  is  not  to  prevent  the 
appointment  of  inspection  officers,  but  to  prevent  the  Stete  from  appoint- 
ing insjiection  officers  in  the  couuties  or  cities;  it  leaves  them  power  to 
appoioi  iu8)>ection  officers  by  general  law.  It  has  no  relation  to  revenue 
whatever;  my  friend  from  Solano  is  entirely  misteken;  the  localitie* 
are  just  as  competent  to  appoint  these  officers,  if  they  are  necessary,  and 
more  so  than  the  State;  it  leaves  the  matter  with  the  people  of  the  sev- 
eral localities,  rather  than  in  the  hands  of  the  Stete.  Now,  when  I 
was  in  the  Legislature,  a  proposition  was  made  to  appoint  a  gauger  of 
firewood,  another  for  liquor,  and  they  were  always  trying  to  log-roll 
something  of  that  kind  through  the  Legislature,  in  order  to  create  a 
place  for  some  hungry  politician.  Several  of  those  bills  were  log-rolled 
through. 

The  chairman.  The  question  is  upon  the  amendment  offered  by 
the  ^ntleman  from  Sante  Clara,  Mr.  Herrington. 

Division  was  called  for,  and  the  vote  stood :   Ayes,  3i;  noes,  43. 

No  quorum  voting. 

The  question  was  put  again,  and  the  amendment  lost,  by  a  vote  of  34 
ayes  to  58  noes. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Division  being  called  for,  the  committee  divided,  and  the  motion  waa 
lost,  by  a  vote  of  31  ayes  to  53  noes. 

The  SECRETARY  read  section  seventeen: 

Sec.  17.  Private  property  shall  not  be  teken  or  sold  for  the  payment 
of  the  corporate  debt  of  any  political  or  municipal  corporation. 

Mr.  TULLY.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  City,  County,  and  Township  Organisation, 
have  made  progress,  and  ask  leave  to  sit  again. 

ADJOURKMENT. 

Mr.  walker,  of  Tuolumne.    I  move  we  do  now  adjourn. 
Carried. 

And  at  five  o'clock  and  fifteen  minutes  r.  m.  the  Convention  stood 
adjourned  until  to-morrow  morning,  at  nine  o'clock  and  thirty  minute*. 


ONE   HUNDRED  AND  THIRTEENTH   DAY. 

Sacbahbnto,  Saturday,  January  18th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  M.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

Barbour, 

Barton, 

Belcher, 

Bell, 

Biggs, 

Blackmer, 

Boggs. 

Boucher, 

Brown, 

Burt, 

Campbell, 

Caples, 

Charles, 

Crouch, 

Davis, 

Dowling, 

Doyle, 

Dudley,  of  Solano, 

Dunlap, 

Edgerton, 
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Estey, 

Estee, 

Evey, 

Farrell, 

Fawcett, 

Freud, 

Gorman, 

Grace, 

Hager, 

Heukell, 

HeroM, 

Herriogton, 

Hitchcock, 

lloward.of  Los  Angeles, 

Ilowanl,  of  Mariposa, 

Huestis, 

Hughey, 

Hunter, 

Johnson, 

Jones, 

Joyce, 

Kelley, 

Kenny, 

Kleine, 

Laine, 

Larkin, 

Larue, 

Ayers, 
Barnes, 
Barry, 
Beeretecher, 
Berry, 
Casserly, 
Chapman, 
Condon, 
(V)wden, 
Cross, 
Dean, 

Pudley,or  San  Joaquin, 
Eagon, 
Filchor, 
_  Finney, 
Freeman, 
Garvey, 


Lewis, 

Lindow, 

Mansfield, 

Martin,  of  Alameda, 

Martin,  of  Santa  Cruz, 

McCallum, 

McComas, 

McFarland, 

McNult, 

Mills, 

Moffat, 

Moreland, 

Murphy, 

Nason, 

Neunaber, 

Ohleyer, 

Overton, 

Prouty, 

Reynolds, 

Khodes, 

Ringgold, 

Rolie, 

Schell, 

Shoemaker, 

Shurtleff, 

Smith,  of  Santa  Clara, 

Smith,  of  4th  District, 

ABSINT. 

Glascock, 

Graves, 

Gregg, 

Hale, 

Hall, 

Harrison, 

Harvey, 

Hilbom, 

Holmes, 

Inman, 

Keyes, 

Lampson, 

Lavigne, 

McConnell, 

McCoy, 

Miller, 

Morse, 


Smith,  of  San  Franciioo, 

Soule, 

Stedmaa, 

Steele, 

Stevenson, 

Stuart, 

Sweaaey, 

Swenson, 

Swing, 

Thompson, 

Tinnin, 

Townsend, 

Tully, 

Turner, 

Tuttle, 

Vaoquerel, 

Van  Voorhies, 

Walker,  of  Tuolumne, 

Waters, 

Webster, 

West, 

Wickes, 

White, 

Wilson,  of  Tehama, 

Winans, 

Wyatt, 

Mr.  President. 

Nelson, 

Noel,' 

O'Donnell, 

O'SuUivan, 

Porter, 

PuUiam, 

Reddy, 

Reed, 

Scbomp. 

Shatter, 

Terry, 

Van  Dyke, 

Walker,  of  Marin, 

Weller, 

Wcllin, 

Wilson, of  1st  District 


LEATK  OF  AB8ENCI. 

Leave  of  absence  Cor  one  day  was  granted  Measrs.  Keyes,  Garvey,  and 
Harvey. 

TBI  JOURNAL. 

Mb.  LINDOW.    Mr.  President:  I  move  that  the  reading  of  the  Jour- 
nal be  dispensed  with,  and  the  same  approved 
So  ordered. 

PITITIONS.  • 

Mb.  BLACKMER  presented  the  following  petition,  signed  by  a  large 
number  of  citizens  of  San  Diego  County,  requesting  the  exemption  of 
certain  property  from  taxation : 

Tu  the  Honorabla  J.  P.  Hoge,  President,  aod  to  members  of  th«  CaiutitnUoiMl  Con- 

Tentlon : 

QiTrLCMEH:  Tonr  petitlonera,  cittzsns  of  the  Stete  of  Caliromla,  ud  reaidenU  of 
Itan  Diego,  San  Diego  County,  moat  nvpectfallj  reqnett  jour  hononbls  body  to 
exempt  from  taxation  ill  property  UMd  excliieirely  for  charitable,  educational,  and 
church  purposes. 

Laid  on  table,  to  be  considered  with  article  on  revenue  and  taxation. 
Mr.  TULLY  presented  a  similar  petition,  signed  by  a  large  number  of 
citizens  of  Santa  Clara  County. 
Laid  CD  table,  to  be  considered  with  article  on  revenue  and  taxation. 

RKPORT. 

Mr.  MORELAND.  Mr.  President:  I  send  up  the  report  of  the  Com- 
inittee  on  Schedule.  I  ask  that  the  usual  number  be  printed,  and  that 
it  be  referred  to  the  Committee  of  the  Whole. 

Thr  SECRETARY  read: 

CoKsnTcrriONAL  Contmtion,  Sacbamjkto,  January  18th,  187». 

Mr.  PamsKfT:  Tour  Committee  on  Schedule  btg  leare  to  report  u  follows: 

Tour  committee  bare  duly  considered  Amendment  No.  2-^8,  lubmitted  by  Mr. 
Tully  for  Mr.  L«liie,  and  Amendment  No.  283,  tubmitted  by  Mr.  Shoemaker,  and 
recommend  that  they  be  not  adopted. 

Tour  committee  atibmit  the  following  report,  and  recommend  Its  adoption: 

Mesere.  Boggs,  McCVimaa,  and  Moreland  dissent  fh>m  section  ten  of  aaid  achedula, 
and  recommend  the  following  In  lieu  thereof; 

StcTion  10.  In  order  that  future  elections  In  this  Stale  shall  conform  to  the 
requirements  of  this  Constitution,  the  terms  of  all  officers  elected  under  the  same 
shall  be,  reepectively.  one  year  shorter  than  the  terms  provided  for  in  this  Constitu- 
tion ;  and  the  successora  of  all  such  officers  shall  be  elected  at  the  last  election  before 
the  expliation  of  the  terms  as  in  this  section  proTided.  The  first  officers  chosen 
after  the  adoption  of  this  Constitution,  shall  be  elected  at  the  time  and  in  the  man- 
ner now  provided  by  law. 


All  of  which  is  respectfully  sabmittsd. 


W.  W.  MORELAND,  Chairman, 
IICSU  McCOMAS, 
H.  C.  BOOGS, 
WM.  PROCTOR  HUOHIT, 
CHAS.  aWBNSON, 
HENRT  NEUNABER, 
PETER  J.  JOYCE, 
CHARLES  K.  KLEINE, 
THOS.  HARRISON, 
H.  T.  SMITH, 
ALPUONSK  YACqCKREL. 


SOBIDVLI. 

That  no  inconvenience  may  arise  from  the  alterations  and  amend- 
ments in  the  Constitution  of  this  State,  and  to  carry  the  same  into  com- 
plete effect,  it  is  hereby  ordained  and  declared : 

SccTiOK  1.  That  all  laws  in  force  at  the  adoption  of  this  Constitution, 
not  inconsistent  therewith,  shall  remain  in  full  force  snd  effect  until 
altered  or  repealed  by  the  Legislature;  and  all  rights,  actions,  prosecu- 
tions, claims,  and  contracts  of  the  State,  counties,  individuals,  or  bodies 
corporate,  not  inconsistent  therewith,  shall  continue  to  be  as  valid  as  if 
this  Constitution  had  not  been  adopted.  The  provisions  of  all  laws 
which  are  inconsistent  with  this  Constitution  shall  cease  upon  the  adop- 
tion thereof,  except  that  all  laws  which  are  inconsistent  with  such  pro- 
visions of  this  Constitution  as  require  legislation  to  enforce  them  snail 
remain  in  full  force  until  the  first  day  of  July,  eighteen  hundred  and 
eighty,  unless  sooner  sltered  or  repealed  by  the  Legislature. 

Src.  2.  That  all  recognizances,  obligations,  and  all  other  instruments 
entered  into  or  executed  before  the  adoption  of  this  Constitution  to  this 
State,  or  to  any  subdivision  thereof,  or  any  Municipality  therein,  and  all 
fines,  taxes,  penalties,  and  forfeitures  due  or  owing  to  this  State,  or  any 
such  subdivision  or  municipality,  and  all  writs,  prosecutions,  actions, 
and  causesof  action,  except  as  herein  otherwise  provided,  shall  continue 
and  remain  unaffected  by  the  adoption  of  this  Constitution.  All  indict- 
ments or  informations  which  shall  have  been  found,  or  may  hereafter 
be  found,  for  any  crime  or  offense  committed  before  this  danstitution 
takes  effect,  may  be  proceeded  upon  as  if  no  change  bad  taken  place, 
except  as  otherwise  provided  in  this  Constitution. 

Src.  3.  The  Legislature,  at  its  first  session  after  the  adoption  of  this 
Constitution,  shall  provide  for  the  transfer  of  all  records,  books,  papers, 
and  proceedings  from  such  Courts  as  are  abolished  by  this  Constitution, 
'to  the  Courts  provided  herein;  and  the  Courts  to  which  the  same  are 
thus  transferred  shall  have  the  same  power  and  jurisdiction  over  them 
as  if  they  had  been  in  first  instance  commenced,  filed,  or  lodged  therein. 
No  officer  elected  at  the  first  election  after  the  adoption  of  this  Constitu- 
tion shall  be  entitled  to  draw  any  salary  until  he  shall  have  been  duly 
installed  as  such  either  by  provisions  herein  or  by  Act  of  th^Legisla- 
ture. 

Src.  4.  The  Secretary  of  State  shall  cause  this  Constitution  to  be 
published  once  a  week  for  at  least  four  consecutive  weeks  next  before  the 
first  Wednesday  in  May,  eighteen  hundred  and  seventy-nine,  in  not 
more  than  six  newstmpers  published  in  this  State,  one  of  which  news- 
papers shall  be  publisned  in  the  City  and  County  of  San  Francisco,  one 
in  the  County  or  Sacramento,  one  in  the  County  of  Los  Angeles,  one  in 
the  County  of  Nevada,  one  in  the  County  of  Santa  Clara,  and  one  in  the 
County  of  Sonoma.  The  Governor  shall  issue  his  proclamation  giving 
notice  of  the  election  for  the  adoption  or  rejection  of  this  Constitution 
at  least  one  month  before  the  said  first  Wednesday  in  May,  eighteen 
hundred  and  seventy-nine,and  the  Boards  of  Supervisors  of  the  several 
counties  shall  cause  said  proclamation  to  be  made  public  in  their  respect- 
ive counties,  and  general  notice  of  said  election  to  be  given  at  least 
fifteen  days  next  before  said  election. 

Src.  5.'  The  Superintendent  of  Printinjj  of  the  State  of  California 
shall,  at  least  twenty  days  before  said  election,  cause  to  be  printed  and 
delivered  to  the  Clerk  of'^each  county  in  this  State  five  times  the  num- 
ber of  properly  prepared  ballots  for  said  election  that  there  are  voters  in 
said  respective  counties,  with  the  words  printed  thereon,  "For  the  new 
Constitution."  He  shall  likewise  cause  to  be  so  printed  and  delivered 
to  said  Clerks  five  times  the  number  of  properly  prepared  ballots  for 
said  election  that  there  are  voters  in  said  respective  counties,  with  the 
words  printed  thereon,  "Against  the  new  Constitution." 

8x0.  6.  The  Clerks  of  the  several  counties  in  the  State  shall,  at  least 
five  days  before  said  election,  caused  to  be  delivered  to  the  Inspectors  of 
Elections,  at  each  election  precinct  or  polling  place  in  their  respective 
counties,  suitable  poll-books,  forms  of  return,  and  an  equal  number  of  . 
the  aforesaid  ballots,  which  number,  in  the  aggregate,  must  be  ten  times 
greater  than  the  number  of  voters  in  the  said  election  precincts  or  polling 
places.  The  returns  of  the  number  of  votes  cast  at  the  Presidential  elec- 
tion in  the  year  eighteen  hundred  and  seventy-six  shall  serve  as  a  basis 
of  calculation  for  this  and  the  preceding  section. 

Src.  7.  Every  citizen  of  the  United  States,  entitled  by  law  to  vote  for 
members  of  the  Assembly  in  this  State,  shall  be  entitled  to  vote  for  the 
adoptiou  or  rejection  of  this  Constitution. 

Src.  8.  The  officers  of  the  several  counties  of  this  State,  whose  duty  it 
is,  under  the  law,  to  recaive  and  canvass  the  returns  from  the  several 
precincts  of  their  respective  counties,  as  well  as  the  City  and  County  of 
San  Francisco,  shall  meet  at  the  usual  places  of  meeting  for  such  pur- 
poses on  the  first  Monday  after  said  election.  If,  at  the  time  of  meet- 
ing, the  returns  from  each  precinct  in  the  county  in  which  the  polls 
were  opened  have  been  received,  the  Board  must  then  and  there  proceed 
to  canvass  the  returns;  but  if  all  the  returns  have  not  been  received, 
the  canvass  must  be  postponed  from  day  tu  day  until  all  the  returns  are 
received,  or  until  six  postponements  have  been  had,  when  they  shall 
proceed  to  make  out  returns  of  the  votes  cast  for  and  against  the  now 
Constitution ;  and  the  proceedings  of  said  Boards  shall  be  the  same  as 
those  prescribed  for  like  Boards  in  the  case  of  an  election  for  Governor. 
Upon  the  completion  of  said  canvass  and  returns,  the  said  Board  shall 
immediately  certify  the  same,  in  the  usual  form,  to  the  Governor  of  the 
State  of  California. 

Src.  9.  The  Governor  of  the  State  of  California,  shall  as  soon  as  the 
returns  of  said  election  shall  be  received  by  him,  or  within  thirty  days 
after  said  election,  in  the  presence  and  with  the  assistance  of  the  Con- 
troller, Treasurer,  and  Secretary  of  State,  open  and  eompute  all  the 
returns  received  of  votes  cast  for  and  against  the  new  Constitution.  If, 
by  such  examination  and  computation,  it  is  ascertained  that  a  majority 
of  the  whole  number  of  votes  cast  at  such  election  be  in  favor  of  such 
new  Constitution,  the  Executive  of  this  State  shall,  by  his  proclamation, 


Digitized  by 


Google 


1068 


DEBATES  AND  PROCEEDINGS 


Saturday, 


decUre  such  new  Constitution  to  be  the  Constitution  of  the  State  of 
California,  and  that  it  shall  take  effect  and  be  in  force  on  .the  day 
hereinafter  specified. 

Sue.  10.  In  order  that  future  elections  in  this  State  shall  conform  to 
the  requirements  of  this  Constitution,  the  term  of  all  officers  elected 
under  the  same,  and  whose  term  of  office  is  four  years  or  over,  shall  be, 
respectiirely,  one  year  shorter  than  the  term  proTided  for  iu  this  Con- 
stitution, and  the  term  of  all  officers  whose  term  of  office  is  two  years 
shall  be,  respectively,  one  year  longer  than  the  term  provided  lor  in 
this  Constitution,  except  the  members  of  the  Assembly,  whose  first  term 
of  office  shall  be  one  year;  and  the  successors  of  all  such  officers  shall 
be  elected  at  the  last  election  before  the  expiration  of  the  terms  as  in 
this  section  provided.  The  first  officers  chosen  after  the  adoption  of  this 
Constitution  shall  be  elected  at  the  time  and  in  the  manner  now  pro- 
vided by  law. 

Sro.  11.  Should  this  Constitution  be  ratified  at  the  election  for  the 
ratification  and  adoption  thereof,  it  shall  take  effect  and  be  in  force  on 
and  after  the  fourth  dapr  of  July,  eighteen  hundred  and  seventy-nine, 
at  twelve  o'clock  meridian.  • 

Mr.  MORELAND.  I  move  that  the  usual  number  of  copies  be 
ordered  printed,  and  that  it  be  referred  to  the  Committee  of  the  Whole. 

The  motion  prevailed. 

Mr.  VACQUEREL.  Mr.  President:  I  have  an  additional  section  to 
offer  to  the  article  on  city,  county,  and  township  organization,  which  I 
wovild  like  to  have  referred  to  that  committee. 

The  proposition  was  referred  to  the  Committee  on  City,  County,  and 
Township  Organization  without  reading. 

TBI  ASSISTANT  SKCBITAETSBIP. 

Mb.  WILSON,  of  Tehama.    Mr.  President:  I  send  up  a  resolution. 
The  secretary  read: 

Jtetolved,  That  th«  President  of  this  Convention  be  and  he  U  hereby  aathorised  to 
fill  the  TACHticy  in  the  offlce  nf  ABi>i8tiint  Secretary,  occasion*^  by  the  election  of 
Edwurd  F.  Smith  lu  SecrctHr?  uf  uid  fyonvention,  by  appolotmeut,  whenever,  In  bU 
Jadgmeiit,  the  buslneee  of  the  Convention  requires  It. 

Mr.  TfNNIN.    Mr.  President:  I  think  there  will  be  no  necessity  for 
an  Assistant  Secretary.    I  move  to  lay  the  resolution  on  the  table. 
The  motion  prevailed. 

CITT,  OODKTT,  AND  TOWNSHIP  OROAIIIZATION. 

Mb.  TINNIN.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  a  Committee  of  the  Whole,  for  the  purpose  of  further  con- 
sidering the  report  of  the  Committee  on  City,  County,  and  Township 
Orninization. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 
Tbk  CHAIRMAN.    The  Secretary  will  read  se^ction  eighteen. 

rOBLlC  HOKIY.' 

The  SECRETARY  read : 

Skc.  18.  All  moneys,  assessments,  and  taxes  belonging  to  or  collected 
for  the  use  of  any  county,  city,  town,  or  other  public  or  municipal  cor- 
poration, coming  into  the  hands  of  any  officer  thereof,  shall,  immediately 
on  the  receipt  thereof,  be  deposited  with  the  Treasurer,  or  other  legal 
depository,  to  the  credit  of  such  city,  town,  or  other  corporation,  respect- 
ively, for  the  benefit  of  the  funds  to  which  they  respectively  belong. 

The  CHAIRMAN.  If  there  be  no  amendment  to  section  eighteen, 
the  Secretary  will  read  section  nineteen. 

PROFIT  ON  PIIBLIC  UONET. 

The  SECRETARY  read : 

Skc.  19.  The  making  of  profit  out  of  county,  city,  town,  or  public 
school  money,  or  using  the  same  for  any  purpose  not  authorized  by  law, 
by  any  officer  having  the  possession  or  coutrol  thereof,  shall  bo  a  felony, 
and  shall  be  prosecuted  and  punished  as  prescribed  by  law. 

Mr.  CAPLES.  Mr.  Chairman :  I  move  to  strike  out  the  word 
"school,"  in  line  two.  It  would  seem  to  be  as  bad  to  steal  any  other 
money  as  school  money.  I  do  not  know  why  the  committee  put  that 
word  in.    It  would  seem  to  be  inadvertence  or  carelessness. 

Mb.  HAGER.  I  would  like  to  explain  that  that  makes  it  applicable 
to  State  nmneys,  and  is  intended  to  make  it  applicable  to  municipal 
governments.    This  relates  to,  city,  county,  and  township  organizations. 

Mr.  CAPLES.  I  would  ask  the  Chairman  if  school  money  is  not 
public  money? 

Mb.  HAGER.    Bo  it  is  to  a  certain  extent 

Mr.  CAPLES.  If  it  is  public  money,  I  would  inquire  what  difference 
there  is  between  making  money  out  of  money  belonging  to  the  school 
fund  and  any  other  fund. 

Mr.  HAGER.  I  merely  wish  to  state  that  it  would  make  it  applicable 
to  State  moneys. 

Mr.  McCALLUM.  I  would  surest  to  insert  the  word  "other" 
before  the  word  "  public."    That  will  include  all  public  money. 

Mr.  LARKIN.    I  second  that  motion. 

Thr  chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  Sacrnmento,  Mr.  Caples. 

The  motion  prevailed. 

Mr.  McCALLUM.  I  now  move  to  insert  the  word  "other"  before 
the  word  "  public." 

The  motion  prevailed. 

The  CHAIRMAN.    The  Secretary  will  read  section  twenty. 

INDIBTXDNESS. 

The  SECRETARY  read : 

Sec.  2'>.  No  county,  city,  town,  township.  Board  of  Education,  or 
school  district,  shall  incur  any  indebtedness  or  liability  in  any  manner, 
or  for  any  purpose,  exceeding  in  any  year  the  income  and  revenue  pro- 


vided for  them  respectively  for  such  year,  without  the  assent  of  two 
thirds  of  the  voters  thereof  voting  at  an  election  to  be  held  for  that  pur- 
pose; and  in  cases  requiring  such  assent  no  indebtedness  shall  be 
incurred  (except  by  a  county  to  erect  a  Court  House  or  jail),  to  an 
amount,  excluding  existing  indebtedness,  in  th.e  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  assessment  next  before  the  last  assessment  for  State 
and  county  purposes  previous  to  the  incurring  such  indebtedness,  and 
unless,  before  or  at  the  time  of  incurring  such  indebtedness,  provision 
shall  be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due,  end  also,  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal  thereof  within  forty 
years  from  the  time  of  contracting  the  same. 

bbharks  oy  he.  caplks. 

Mb.  CAPLES.  Mr.  Chairman:  I  move  to  strike  out  the  word  "five," 
in  the  eighth  line, and  insert  "two,"  in  lieu  thereof.  I  hear  it  proposed 
to  insert  "three"  instead  of  "two,"  but  I  do  not  feel  disposed  to  place  it 
at  so  high  a  figure.  The  practice  prevalent  both  in  Califurniaand  in  the 
eastern  States,  a  practice  that  ha*  been  growing  rapidly,  of  late  years,  of 
extravagance  and  expenditure  iu  engaging  in  improvements  of'^  various 
kinds,  has  resulted  in  an  enormous  increase  of  municipal  iudebtedness. 
It  is  an  evil  great  enough  in  California — an  evil  that  most  gentlemen 
upon  this  floor  have  realized,  and  have  some  kuowledge  of— but  it  is  yet 
in  its  infancy  in  California,  compared  with  the  eastern  States.  The 
aggregate  has  amounted  to  over  two  hundred  millions  of  dollars  in  the 
last  decade.  It  is  a  practice  that  inevitably  tends  to  a  loose  and  extrav- 
agant mode  of  expenditure,  and  entails  upon  the  taxpayers  burdens  that 
are  onerous  and  insupportable,  and  I  think  that  now  and  here  is  the 
time  to  put  the  brakes  on  and  check  this  vicious  practice.  Now,  if  we 
estimate  the  liberty  of  ex^ienditure  that  would  be  left  by  fixing  the  limit 
at  two  per  cent,  we  find  that  it  would  enable  counties  like  Sacramento,  for 
instance,  to  contract  debts  over  and  above  existing  indebtedness  to  the 
extent  of  four  hundred  thousand  dollars.  Now,  it  does  seem  to  me.  Mr. 
Chairman,  that  that  is  margin  enough, and  I  am  free  to  say, in  my  judg- 
ment, too  much.  Gentlemen  may  argue  that  in  exceptional  cases,  like 
eases  of  flood3,fires,  or  other  calamities,  that  it  might  become  necessary  to 
expend  a  great  amount.  Admit  that  in  exceptional  cases  that  may  occur 
once  in  a  lifetime,  this  may  be  the  case;  ana  admit  all  that  such  gentle- 
men claim,  that  there  would  be  some  inconvenience  resulting  from  this 
restraint  or  restriction  in  cases  of  that  kind,  and  I  hold  that  the  evil  is 
incomparably  less  than  that  resulting  from  that  extravajtant  system  of 
expenditure  that  has  prevailed  in  the  past,and  will  prevail  in  the  future, 
unless  we  put  a  substantial  check  upon  it.  I  propose  to  do  it  now  and 
here,  and  feel  sure  that  the  good  sense  of  gentlemen  on  this  floor  will 
sustain  me  in  the  proposition  that  it  is  necessary,  that  it  is  desirable, and 
that  it  is  the  duty  of  this  body  to  put,  now  and  forever,  at  least  so  far  as 
we  can  here,  a  stop  to  this  system  that  has  prevailed  in  the  past,  and  is 
likely  to  prevail  in  the  future,  unless  we  stop  it. 

Mr.  LARUE.    Mr.  Chairman :  I  send  up  an  amendment. 

The  SECRETARY  read : 

"Amend  section  twenty  as  follows:  Strike  out  the  word  'five'  in  line 
eight  and  insert  the  word  '  three.'  " 

BBHARCS  O?  MR.  WHITE. 

Mb.  WHITE.  Mr.  Chairman :  I  hope  that  "two"  will  be  allowed  to 
stand.  I  am  certain  that  two  per  cent,  nn  the  principal  is  all  that  ought 
to  be  permitted  in  these  cases.  This  is  not  limiting  the  expenditure. 
We  are  first  allowed  to  spend  as  much  as  we  like,  and  now  it  is  asked  to 
allow  us  to  contract  a  debt  upon  the  county  of  five  per  cent,  upon  its 
property.  I  really  think  that  one  per  cent,  is  enough,  but  at  all  events 
it  should  not  go  above  two.  I  am  certain  that  it  would  be  enough  for 
our  own  county,  and  I  am  sure  that  we,  would  want  as  much  as  any 
county..  We  can  tax  ourselves  as  high  as  we  please  and  spend  all  that, 
and  then  we  can  go  in  debt  to  the  extent  of  five  per  cent.  The  people 
never  know  what  they  are  doing  when  they  go  in  debt  If  we  were 
down  to  a  cash  basis,  it  would  be  better  than  to  give  them  any  lee-way. 
Two  per  cent,  is  rather  too  much  to  allow  under  the  circumstances, 
excepting  in  case  of  some  calamity,  and  that  is  provided  for. 

Mr.  WEST.  Mr.  Chairman:  I  h6pe  that  the  amendment  offered  by 
the  gentleman  from  Sacramento,  Mr.  Caples,  will  prevail.  I  believe 
that  two  per  cent,  is  enoi^gh  in  any  county  of  the  State.  In  our  county 
it  would  create  an  indebtedness,  over  and  above  existing  indebtedness 
of  four  hundred  thousand  dollars,  which  would  be  amply  sufficient 
for  any  purpose  which  the  county  would  require  to  create  an  iudebted- 
ness under  any  emergency.  I  hope  the  amendment  will  be  inserted. 
It  is  a  crying  evil  that  exists  throughout  the  country.  I  suppose  as  a 
country  the  world  has  not  a  parallel  to  the  municipal  indebtedness  of 
this  country.  I  hope  that  this  amendment  will  prevail,  and  that  two 
per  cent,  will  be  the  limit  fixed  to  which  counties  can  run  in  debt 

Mr.  LARUE.  Mr.  Chairman:  I  am  aware  that  in  most  of  the 
counties  of  this  State  the  taxes  are  heavy,  but  there  are  cases  which 
will  arise  where  it  may  be  necessary  to  raise  more  than  two  per  cent  I 
cannot  see  any  injustice  in  leaving  the  trustees  of  a  city  a  little  lee- way; 
that  is,  only  in  the  city.    Our  city  tax  amounts  to  two  per  cent  now. 

Mr.  BIGGS.  Mr.  Chairman :  I  believe,  if  I  understand  the  amend- 
ment offered  by  the  gentleman  from  Sacramento,  Mr.  Larue,  that  it  is 
to  strike  out  "five  "and  insert  "  three."  I  am  in  hopes  that  amend- 
ment will  be  adopted.  It  is  a  question  that  would  occasion  a  great  deal 
of  thought.  Two  per  cent,  is  not  enough.  You  may  examine  every 
Constitution  in  the  United  States,  and  you  will  not  find  one  of  them  as 
low  as  two  per  cent.    A  majority  stand  from  three  to  five. 

Mb.  WHITE.  I  would  ask  the  gentlemen  whether  you  cannot  first 
assess  as  high  as  you  like,  and  have  this  extra  after  that  assessment^ 

Mb.  biggs.  This  includes  the  indebtedness  of  cities,  towns,  and 
counties. 
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Mb.  white.    No,  that  is  not  the  case. 

Mr.  biggs.  Umler  the  aniendnient  which  I  offered  yesterday,  it 
inelades  tlie  indebtedness.  The  amendment  I  was  addressing  myself  to 
was  the  amendment  I  offered  yesterday  at  the  request  of  Judge  Terry. 
That  says  two  per  cent,  altogether,  with  existing  indebtedness.  I  see 
the  repi^rt  of  JnHge  Hager  is  exclusive  of  such  indebtedness.  That 
makes  quite  a  difference.  If  that  includes  indebtedness,  every  gentle- 
man will  know  that  two  per  rent,  is  not  enough. 

Mb.  McFARLAND.  Mr.  Chairman:  I  think  the  committee  does  not 
nnderstaiid  this  provision.  I  do  not  understand  that  it  has  anything  to 
dn  with  taxation  at  all,  or  the  right  of  taxation.  It  simply  says  that 
the  indebtedness  shall  not  be  increased  over  a  certain  amount,  even  if 
two  thirds  of  the  i>eop!e  vote  for  it. 

Mb.  biggs.  Don  t  it  say  you  have  to  refer  to  the  assessed  value  of 
the  property? 

Mb.  McFARLAKD.  The  only  provision  is  that  the  indebtedness  of 
a  county  ur  city  shall  not  exceed  so  much  per  cent.,  excluding  pest 
indebtedness,  even  though  two  thirds  of  the  people  vote  for  it.  Now, 
recollect,  there  is  no  increase  of  indebtedness  to  five  per  cent.,  except  it 
has  been  voted  for  by  two  thirds  of  the  voters.  Now,  it  seems  to  me 
that  when  the  matter  has  to  be  submitted  to  the  people  and  receive  a 
two-thirds  vote,  it  had  much  better  be  left  at  five  per  cent.,  because  you 
cannot  increase  the  indebtedness  unless  two  thirds  vote  for  it. 

Mb.  L.\RUE.    I  withdraw  my  amendment. 

Mb.  McFAKLANU.  It  seems  to  me  that  it  should  stand  as  it  is.  It 
is  enough  to  require  a  two-third  vote. 

Mb.  &STEB.    Mr.  Chairman:  I  offer  an  amendment 

Thb  SECKETARYread: 

"Amend  section  twenty  by  inserting,  in  line  seven,  after  the  word 
•jail,'  the  words  'or  for  a  city,  or  city  and  county,  for  the  acquisition  or 
construction  of  waterworks.' " 

Tbi  CHAIRMAN.    That  is  not  an  amendment  to  the  amendment. 

BEUABKS  or  MB.  HIOIB. 

Mb.  hager,  Mr.  Chairman :  I  do  not  know  that  the  Convention 
entirely  understands  this  section  as  it  is  intended.  In  the  first  place,  as 
the  Constitution  now  stands,  there  is  no  limitation  upon  the  taxing  power 
in  any  county.  You  may  make  an  assessment  for  taxes  as  much  as  you 
please.  There  is  no  limitation  uix>n  that.  Therefore  that  matter  should 
be  taken  into  considernlion  when  you  go  beyond  the  ordinary'  purposes 
of  revenue.  The  section  is  intended  to  be  a  limitation  to  this  extent: 
that  the  outlay  shall  not  exceed  the  income  and  revenue  provided  for 
them  respectively  for  such  year.  Now,  you  can  make  that  revenue  just 
what  you  please.  You  may  levy  two,  five,  six,  or  ten  per  cent,  if  you 
choose,  because  you  have  already  stricken  out  the  limitation  we  had  in 
the  previous  section,  so  that  you  may  tax  ad  libitum.  You  may  go  to 
the  extent  of  ten  per  cent,  if  you  choose.  That  matter  ought  to  be  taken 
into  consideration  here,  because  you  have  the  power  at  all  times  to  levy 
any  tax,  for  the  ordinary  expenses  of  the  government,  that  you  see  fit, 
and  now  if  you  want  to  go  beyond  the  purposes  of  ordinary  revenue  for 
any  special  purpose,  then  the  question  arises,  to  what  extent  shall  you  go? 
The  limit  here  is  not  to  exceed  five  per  cent.,  and  then  it  requires  the 
consent  of  two  thirds.  I  think  it  is  safe  to  leave  it  at  that.  There  is  an 
abundance  of  safety  for  any  county  in  the  State.  I  think  th«  limitation 
to  two  per  cent,  would  be  useless,  because  you  can  levy  that  much  with- 
out for  ordinary  purposes;  but  if  you  want  to  go  beyond  the  ordinary 
purposes,  I  think  the  limitation  to  five  per  cent,  is  enough.  I  think  if 
gentlemen  will  reflect  upon  it  in  all  its  bearings,  with  the  power  that 
they  have  fur  all  the  purposes  of  revenue,  that  five  per  cent,  is  a»  low 
as  it  should  b». 

Mb.  WYATT.  Mr.  Chairman :  I  hope  the  amendment  of  the  gen- 
tleman from  Sacramento  will  be  adopted.  I  think  that  the  ad  libitum 
power  we  give  of  taxing,  and  then  with  the  privilege  of  increasing  the 
indebtedness  to  the  amount  of  two  [>er  cent,  upon  the  assessed  value  of 
the  property,  is  giving  privilege  enough  for  the  purpose  of  taxing  the 
people.  Upon  an  assessment  roll  of  ten  million  dollars  you  can  then 
put  an  extra  tax  upon  the  wople  of  two  hundred  thousand  dollars. 
That  ought  to  be  sufficient.  Sacramento  can  go  in  debt,  under  thatrule, 
two  million  dollars.  I  think,  if  we  attempt  to  put  anv  limitation  what- 
ever upon  it,  that  two  |)er  cent,  is  sufficient.  I  therefore  hope  that  the 
amendment,  reducing  it  from  five  per  cent,  to  two  per  cent.,  will  be 
adopted. 

Tnx  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sacramento,  Mr.  Caples. 

The  amendment  was  adopted. 

Mr.  ESTEE.    Mr.  Chairman:  I  now  send  up  my  amendment.    . 

Thk  SECRETARY  read: 

"  Amend  section  twenty  by  inserting  in  line  seven  after  the  word 
'jail,'  the  words  '  or  for  a  city,  or  city  and  county,  for  the  acquisition  or 
construction  of  waterworks.'" 

.Mb.  ESTEE.  Mr.  Chairman:  I  hope  that  we  will  be  permitted,  if 
we  want  to  acquire  waterworks  to  do  so,  and  I  hope  that  gentlemen  will 
not  oppose  it. 

Mb.  McFABIj.\ND.  Mr.  Chairman  :  I  would  like  to  know  why  we 
are  going  to  mak*  this  exception  to  the  rule.  If  this  proposition  is'good 
for  one  part  of  the  State,  it  is  good  for  the  whole.  It  seems  to  me  that 
is  folly  to  make  a  rule,  and  then  make  exceptions  for  some  particular 
case  that  happens  to  strike  gentlemen.  There  may  be  a  thousand  other 
cases  where  tney  might  want  to  have  this  privilege  for  other  purposes 
than  waterworks.  Now,  does  not  the  fact  that  right  now  there  is  a  case 
}V)iiited  out  where  this  law  will  not  work  well,  prove  that  the  whole 
thing  is  wrong.  Why  should  you  provide  an  exception  to  this  rule  in 
the  case  of  San  Francisco? 

Mr.  IIAGER.  I  move  to  strike  out  of  the  amendment  the  words 
"  acquisition  ur."  r 

Mb.  ESTEE.    Mr.  Chairman:  I  hope  the  words  will  not  be  stricken 


out,  and  far  the  very  obvious  reason  that  under  the  law  we  can  condemn 
any  waterworks  that  belong  to  private  parties.  If  it  is  condemned 
by  a  judicial  proceeding,  then  we  have  to  provide  for  paying  for  it. 
T'ake  San  Francisco  for  instance.  So  far  as  I  am  concerned  we  do  not 
want  to  buy  any  waterworks,  but  if  we  wish  to  acquire  private  prop- 
erty, we  must  go  into  the  Courts  and  condemn  it;  and  after  we  shall 
have  condemned  it,  then  we  must  provide  for  paying  for  it.  Striking 
this  out  would  prevent  San  Francisco  from  ever  owning  these  water- 
works. So  far  as  I  am  concerned,  I  would  rather  that  the  amendment 
would  be  voted  down  than  voted  for  as  proposed  to  be  amended  by  Mr. 
Hager.  I  am  not  in  favor  of  buying  anybodj-'s  waterworks  and  paying 
fifteen  million  dollars,  or  any  other  sum ;  but  I  wish  to  place  it  so  that 
if  our  city,  or  any  other  city,  wishes  to  acquire  waterworks  by  the  exer- 
cise of  the  right  of  eminent  domain,  and  then  paying  the  amouut  that 
the  Courts  may  claim  should  be  paid,  it  may  do  so. 

BKUABKS  or   MB.   BABBOUB. 

'  Mr.  BARBOUR.  Mr.  Chairman :  As  I  understand  the  amendment 
it  covers  the  two  means  by  which  the  people  could  be  supplied,  by  the 
acquisition  of  existing  works  or  by  the  introduction  from  abroad,  of 
water.  I  think  it  proper  and  appropriate  to  make  an  exception  in  favor 
of  this  great  necessary  of  life;  in  favor  of  allowing  the  people  to  issue 
their  bonds,  or  make  laws  for  acquiring  that  great  necessary.  Now,  the 
people  of  the  City  of  San  Francisco,  for  the  acquisition  or  ownership  of 
pure  fi-esh  water,  it  may  be  necessary  for  them  to  incur  an  indebtedness 
of  twenty  million  dollars;  and,  with  the  growing  population,  it  may  be 
that  before  many  years  it  will  be  necessary  to  incur  that  amount  of 
expense.  Now,  to  acquire  water,  would  imjioBe  upon  the  city  the  neces- 
sity of  raising  something  in  the  neighborhood  of  one  million  and  a  half 
per  annum,  and  it  would  be  necessary  to  determine,  of  course,  the  num- 
ber oC  years  these  bonds  would  have  to  run,  etc.  That  would  necessarily 
be  raised  by  a  tax  upon  the  community.  I  am  in  favor  of  leaving  thf 
people  of  San  Francisco  free  to  acquire  waterworks  and  incur  the  indebt- 
edness necessary,  because  of  the  great  necessity  that  exists  for  something 
of  this  kind  in  the  presence  of  the  monopoly  existing  there,  which  may 
take  advantage  of  a  cast  iron  prohibition  in  the  Constitution  prohibiting 
the  people  from  going  abroad  and  obtaining  water,  and  which  would  w 
disastrous  to  the  people. 

Mb.  WINANS.  Air.  Chairman :  This  amendment,  while  it  injures 
no  other  county,  materially  benefits  the  City  and  County  of  San  Jran- 
cisco.  We  think  it  is  quite  as  important  to  have  a  fund  for  the  obtain- 
ment  of  water  supplies  throughout  the  city  as  it  is  to  have  either  a  Court 
House  or  a  Jail.  I  cannot  conceive  why  this  proposition  should  be 
opposed.  I  presume  it  will  not  be.  It  seems  to  me,  sir,  that  the  amend- 
ment proposed  by  Judge  Hager  would  eiitirely  emasculate  that  of  Mr. 
Estee.  We  want  the  entire  right,  in  its  full  form,  or  we  do  not  desire  it 
at  all,  according  lo  mv  view  of  the  sentiment  of  the  people  there.  The 
city  authorities  should  have  entire  jurisdiction  of  this  subject,  if  it  is 
conferred  upon  them  in  any  way  at  all,  and  any  partial  privilege  would* 
be  worse  than  nothing.  I  hope,  therefore,  that  the  amendment  of  Mr. 
Estee  will  be  adopted.  It  is  what  we  want  and  need,  and  injures  no 
other  county  and  no  other  interest  throughout  the  State,  while  it  will  be 
largely  conducive  to  the  prosperity  of  our  city. 

Mb.  CAMPBELL.  Mr.  Chairman:  We,  in  Oakland,  are  somewhat 
similarly  situated  in  that  respect.  We  may  require  to  condemn  water- 
works for  that  large  and  growing  city,  and  I  hope  the  amendment  of 
Mr.  Estee  will  lie  adopted. 

Mb.  McCALLUM.  Mr.  Chairman :  I  am  in  favor  of  the  amendment 
proposed  by  the  chairman  of  the  committee.  What  possible  necessity, 
if  the  Government  shall  control  these  waterworks,  as  has  been  pro- 
vided in  other  sections,  what  possible  necessity  can  there  be  for  the 
acquisition  of  private  waterworks  which  furnish  abundant  water?  The 
argument  that  would  be  used  at  other  times,  and  under  other  circum- 
stances, the  rc<iuction  of  rates,  cannot  be  used  if  this  Constitution  is 
adopted,  because  the  people  themselves,  through  their  authority,  regu- 
late those  rates.  Those  rates,  it  is  supposed,  will  be  regulated  upon 
principles  of  justice  to  the  water  companies,  and  of  justice  to  tlie  people. 
Then,  what  possible  point  can  be  accomplished  by  the  acquisition  of 
works  already  constructed  ? 

Mr.  ESTEE.  Will  the  gentleman  allow  me  to  ask  him  a  question? 
Under  the  law  now,  and  the  decisions  of  the  Courts,  could  they  not 
regulate  the  rates? 

Mb.  McCALLUM.  Under  the  law  now,  two  of  the  Commissioners 
are  name<l  by  the  company. 

Mb.  ESTEE.  It  may  be  so  always.  I  will  leave  it  to  the  gentleman 
if  it  does  not  cost  as  much  for  water  as  for  bread  in  San  Francisco  ? 

Mr.  McCALLUM.  It  may  be  so  always,  which  is  the  very  point  I 
am  seeking  to  make.  We  have  adopted,  in  section  twenty-eight  of  the 
legislative  article,  a  provision  that  the  rates  of  water  com[>anies,  and  gas 
companies,  and  all  other  corporations,  shall  be  regulated  and  fixed  by 
law ;  if  fixed  by  Commissioners,  or  fixed  by  Board  of  Supervisors,  and 
that  in  cases  where  Commissioners  are  appointed,  that  the  cor^ioration 
shall  not  name  one  of  them;  and  it  cannot  be  so  always,  if  this  Consti- 
tution is  adopted.  i 

Mr.  ESTEE.  Does  the  gentleman  assume  the  proposition  that, 
because  we  have  the  right  to  regulate  the  price  o(  water,  no  city  should 
ever  own  its  waterworks? 

Mb.  McCALLUM.  No.  And  if  the  gentleman  would  do  me  the 
honor  to  listen  to  what  I  have  to  say  he  would  not  have  asked  the  ques- 
tion. I  am  in  favor  of  that  provision  giving  the  right  to  a  city  to  con- 
.struct  its  waterworks,  and  in  that  case,  I  suppose  the  city  would  never 
do  it  except  in  these  rases,  either  where  the  private  waterworks  did 
not  furnish  water  in  quantities  sufficient,  or  did  not  furnish  water  of  a 
proper  quality. 

Mb.  ESTEE.  What  will  you  do  in  a  case  where  private  companies 
own  all  the  sources  of  water? 
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Mr.  McCALLUM.    I  do  not  know  that  that  case  exists. 

Mr.  CAMPBELL.    It  exists  in  our  own  county  to-day. 

Mr.  McC.VLLUM.  Od  the  contrary,  I  know'that  another  company 
has  been  willini?  to  furnish  bonds  to  the  proper  amount  lo  bring  water 
in  from  other  sources,  and  I  have  understood  that  that  was  the  case  in 
San  Francisco,  but  I  suppose  in  the  case  of  San  Francisco,  without  pre- 
tending to  know  as  mucli  about  their  affairs  as  their  own  local  delega- 
tion, that  the  water  is  sufficient  in  quantity  and  quality.  If  so,  the 
idea  of  purchasing  when  you  have  got  the  right  to  control  the  rates 
appears  to  me  to  involve  the  ide^  of  speculation,  and  speculation  on  the 
side  of  the  corporation  in  all  such  cases.  I  am  in  favor  of  the  amend- 
ment offered  by  the  Chairman  of  the  committee  and  leave  the  exception 
as  to  this  limitation  of  indebtedness  to  the  construction  of  works. 

RIMAIKS  OP  HR.   BAOIR. 

Mr.  HAGER.  Mr.  Chairman :  I  would  prefer  that  this  amendment 
should  not  be  made  at  all.  As  I  said  before,  the  cities  have  the  right  to 
levy  any  tax  they  see  fit.  When  we  increase  the  taxation  by  the  taxa- 
tion of  8ecuritics,'the  taxable  property  in  the  City  of  San  Francisco  will 
probably  come  up  to  between  three  and  four  millions  of  dollars,  that 
will  make  at  two  per  cent,  an  abundance  of  money  to  supply  the  city 
with  waterworks.  We  do  not  want  to  purchase  Spring  Valley  Water- 
works, and  do  not  want  to  be  compelled  to  purchase  them. 

Mr.  McCALLUM.  Is  it  true  tnat  Spring  Valley  has  all  the  sources 
of  supply  ? 

Mr.  UAQER.  I  believe  they  profess  to  own  all  the  supplies  in  the 
State.  I  do  not  suppose  there  will  be  any  works  constructed  in  the  City 
of  San  Francisco  unless  the  Spring  Valley  Water  Company  disposes  of 
theirs.  Every  effort  that  has  been  hitherto  made  has  failed,  because  the 
Spring  Valley  Water  Company  was  there  to  interpose.  You  must  pur- 
chase their  works,  at  twice  what  they  are  worth,  or  else  you  will  have 
no  water  at  all.  There  is  another  clause  reported  here  by  this  commit- 
tee, that  any  person  shall  have  the  privile^enf  supplying  water  to  cities. 
As  it  is  now,  no  one  can  get  the  privilege  m  San  t  rancisoo,  because  the 
power  of  Spring  Valley  is  so  great.  Laws  have  been  passed  by  the 
Legislature  providing  for  Commissioners,  but  were  insufficient,  because 
they  were  controlled  by  the  Spring  Valley.  While  the  Spring  Valley 
Water  Company  has  got  a  good  many  sources  of  suppiv,  I  suppose  the 
City  of  San  Francisco  could  find  others  if  they  did  not  Fiave  to  pay  such 
s  high  rate  of  compensation  to  parties  who  claim  to  have  taken  U]>  other 
sources  of  supply.  They  claim  that  Lake  Tahoe  is  taken  up  bv  certain 
parties.  That  which  should  be  open  and  free  lo  the  world  lias  been 
reduced  to  private  ownership,  a  thing  never  heard  of  in  any  country  in 
the  world  except  in  California,  where  water,the  essential  of  life,  is  made 
the  subject  of  private  ownership  by  individuals  and  held  by  them. 
Whoever  heard  of  such  a  thing?  I  say  it  is  a  shame.  I  do  not  suppose 
San  Francisco  can  establish  waterworks.  If  they  wish  to  do  so  they 
have  abundance  of  opportunity  under  this  section  as  it  stands.  They 
•can  tax  ad  libitum  every  year.  Six  million  dollars  ought  to  be  sufficient 
and  more  than  sufficient  to  supply  the  City  of  San  Francisco.  But  if 
'  they  are  compelled  to  buy  Spring  Valley  at  fitleen  million  dollars, 
because  they  cannot  do  anjr  better,  they  will  have  an  insufficient  sup- 
ply, because  Spring  Valley  is  not  a  sufficient  supply  at  present,  and  will 
not  be  in  the  future.  They  have  purchased,  as  they  say,  and  claim 
other  sources  of  supply  down  the  coast  and  over  in  Calaveras  County. 
I  hope  the  amendment  will  not  prevail  at  all,  and  that  the  section  will 
stand  just  as  it  is.  I  have  no  objection  to  putting  in  any  amendment 
for  county  buildings,  school  houses,  or  anything  of  that  kind.  But 
there  is  two  per  cent.    I  think  it  will  be  better  to  leave  it  as  it  was. 

Mr.  ESTEE.  I  am  perfectly  willing  to  insert  after  the  word  "acqui- 
sition" the  words  "by  condemnation."  I  still  maintain  that  San 
Francisco  never  can  own  its  waterworks  if  that  section  is  adopted. 

Mr.  IIAGER.  I  do  not  suppose  that  San  Francisco  ever  can  own  its 
waterworks,  unless  it  pays  fifteen  millions  of  dollars  to  the  Spring  Val- 
ley Water  Compauy.  Every  effort  that  has  hitherto  been  made  has 
failed.  I  do  not  suppose  we  can  get  our  waterworks  very  well.  I  am 
willing  to  leave  it  to  private  enterprise.  If  they  can  get  rid  of  private 
ownership  in  public  property,  I  think  the  people  could  get  an  abundant 
supply  with  SIX  millious,  or  five. 

Me.  ESTEE.  Mr.  Chairman :  I  would  ask  leave  to  amend  my 
amendment,  by  inserting  "  by  means  of  condemnation." 

The  CHAIRMAN.  If  thero  be  no  objection,  the  gentleman  will  have 
leave  lo  modify  his  own  amendment.  The  Secretary  will  read  it  as 
modified. 

Thi  SECRETARY  read: 

"  Amend  section  twenty  by  inserting  in  line  seven,  after  the  word 
'jail,'  the  words,  'or  for  a  city,  or  city  and  county,  for  the  construction 
of  waterworks,  or  for  their  acquisition  by  fneans  of  condemnation.'  " 

Mr.  REYNOLDS.  Mr.  Chairman:  It  needs  but  little  reflection  to 
show  that  two  per  cent,  indebtedness  is  wholly  inadequate  for  the  pur- 
pose of  enabling  the  City  of  San  Francisco  ever  to  acquire  its  water- 
works in  any  manner  whatever — by  condemnation,  purchase,  or  other- 
wise. During  the  last  two  years  many  estimates  have  been  made,  and 
much  money  expended  in  obtaining  them,  and  they  all  show  that  it 
would  cost  many  times  five  millions  of  dollars  to  procure  water  in  the 
cheapest  manner  that  it  can  be  procured.  So  that  to  restrict  the  city  to 
two  jjer  cent,  is  to  cut  it  off  from  the  possibility  of  owning  its  own 
water  supply.  How  absurd  is  the  reasoning  that  would  permit  a  county, 
or  a  city  and  county,  to  erect  a  Court  House,  or  a  jail,  or  a  school  house, 
and  tie  its  hands  so  that  it  cannot  provide  itself  with  water  to  drink.  It 
does  not  seem  to  me  to  be  any  argument.    The  city  ought  to  be  free  to 

furchase  its  waterworks,  to  condemn,  or  build,  without  any  restriction, 
f  there  is  any  exception  to  be  made,  certainly  the  supply  of  water  ought 
to  come  first. 

Mr.  grace.  Mr.  Chairman  :  I  am  not  certain  that  I  clearly  under- 
stand what  is  before  the  House :  but  I  am  certain  that  I  do  know  that 


the  people  of  San  Francisco  whom  I  represent  do  not  want  to  purchase 
the  Spring  Valley  Water  Works.  They  do  not  want  anything  in  this 
Constitution  that  will  aid  and  abet  in  any  way  that  company.  There 
have  been  several  schemes  to  buy  the  old  rotten  works  of  that  company 
that  has  robbed  the  city  for  the  last  twenty  years,  and  the  old  flumes 
and  ditches  that  are  pretty  near  ready  to  tumble  in ;  and  there  are 
several  schemes  on  foot  for  the  purpose  of  fleecing  the  city  of  San  Fran- 
cisco, and  I  want  to  oppose  everything  that  gravitates  in  that  direction. 
Mr.  HAGER.  Mr.  Chairman :  As  the  gentleman  has  amended  his 
amendment  it  is  now  necessary  for  me  to  amend  mine,  so  as  to  strike 
out  the  words,  "or  for  their  acquisition  by  means  of  condemnation." 

RRUARia   or   UR   BARBODR. 

Mr.  BARBOUR.  Mr.  Chairman:  I  have  this  to  say  in  regard  to  the 
supply  of  water  for  the  city  of  San  Francisco.  If  I  wasn  large  stockholder 
in  the  Spring  Valley  Water  Company  I  would  not  ask  a  better  thin; 
than  his  proposition,  as  it  is  reported  by  the  committee.  Now,  I  do  not 
suppose  that  my  friend  has  allowed  his  interest  in  the  Spring  Valley 
Water  Company  to  control  his  action  here ;  but,  sir 

Mr.  UAGER.  I  have  no  interest  in  the  Spring  Valley  Water  Com- 
pany, and  have  not  had  for  years. 

Ma.  BARBOUR.    I  thought  you  was  a  stockholder. 

Mr.  HAGER.  Mo;  and  have  not  been  for  years.  In  the  gas  com- 
pany I  am,  and  I  have  reported  a  provision  against  mv  own  interest. 

ria.  BARBOUR.    I  admit  it. 

Mb.  HAGER.  If  there  is  anything  in  this  report  that  favors  me,  I 
ask  any  gentleman  to  point  it  out. 

Mr.  BARBOUR.  I  wish  to  call  attention  to  the  peculiar  poeition  in 
which  these  people  would  be  placed.  If  I  was  a  large  stockholder  in 
the  Spring  Valley  Water  Company,  I  would  not  ask  a  better  provision 
than  this  section  twenty,  to  be  able  to  say  to  the  people  of  San  Fran- 
cisco :  "  Now  we  have  got  you  where  we  want  you ;  you  cannot  threaten 
us  with  going  outside  to  bring  in  water:  it  is  Spring  Vallev  or  nothing." 

Mb.  ESTEE.    Thi.t  is  it. 

Mb,  B.\RB0UR.  That  would  be  exactly  the  position  in  which  you 
are  placed.  You  pro|)09e  to  limit  the  amount  of^  debt  to  two  per  cent, 
and  then  require  the  assent  of  two  thirds  of  the  voters  to  even  that. 
Couid  the  company  ask  a  better  hold  upon  the  people  than  that?  If 
they  can  defeat  propositions,  now  is  there  a  better  position  to  be  place<l 
in  than  that  identical  one?  It  is  not  a  proposition  to  compel  the  city  lo 
buy  the  old  works  of  the  Spring  Valley  Water  (>>mpany.  The  people 
there  are  certainly  intelligent.  No  proposition  can  go  through  without 
it  is  first  submitted  to  the  voters  of  the  city  and  passed  upon  by  them. 
Do  you  propose  to  prevent  them  from  exercising  some  little  judgment  in 
reference  to  the  subject  of  procuring  this  great  necessary  of  life,  because 
there  is  some  company  there  that  has  some  water  rights?  The  city  can 
go  into  the  market  and  purchase  elsewhere  just  as  well  as  there,  and  yet 
vou  say  they  shall  not  do  it.  I  am  willing  to  leave  the  Spring  Valley 
Vfater  Company  open  to  come  in  with  their  bid,  and  if  it  will  sell  at  a 
reasonable  price,  I  want  the  City  of  San  Francisco  to  be  able  to  purchase 
it.  I  have  no  such  bullheaded  hostility  to  the  Spring  Valley  Water 
Company  as  to  say  that  if  they  will  sell  for  what  it  is  worth,  I  would  not 
consent  to  buy  it.  I  do  not  believe  that  the  people  can  be  led  to  buy  it 
at  three  or  four  times  what  it  is  worth.  It  has  been  tried,  and  it  will  be 
a  failure  in  the  future  as  it  always  has  been  in  the  past. 

BIMABK3    OF  UB.   MILLS. 

Mr.  mills.  Mr.  Chairman :  I  am  decidedly  opposed  to  the  section, 
because  it  provides  that  no  county,  city,  town,  township,  Board  of  Edu- 
cation, or  scliool  district,  shall  incur  any  indebtedness  or  liability,  in 
any  manner,  or  for  any  purpose,  exceeding  in  any  year  the  income'  and 
revenue  provideil  for  them  respectively  for  such  year,  without  the  con- 
sent of  two  thirds  of  the  voters;  and  even  then  cannot  create  an  indebt- 
edness exceeding  two  per  cent.  Now,  I  will  venture  to  say  that  there 
is  not  in  the  country  a  school  district  that  may  desire  to  build  a  school 
house  that  can  do  so  under  this  provision  in  this  section  as  it  now  stands. 
In  the  town  iu  which  I  live  we  desired  to  build  a  school  house  valued 
at  eight  thousand  dollars.  The  only  means  by  which  we  onuld  do  so 
under  the  existing  law  was  for  individuals  to  give  their  own  notes  to 
secure  the  assessment.  They  did  so  and  built  a  school  house  at  the 
county  seat.  It  would  be  impossible  to  secure  the  necessary  building  in 
arounty  underthissection.  They  cannot  build  their  bridges  even  under 
the  provisions  of  this  section.  In  the  county  in  which  I  reside,  some- 
times when  the  Winters  are  very  severe,  our  bridges  are  swept  away 
almost  entirely.  Roads  are  injured  and  destroyed,  and  it  is  necessary 
that  there  should  be  a  means  of  raising  money  sufficient  to  repair  them. 

Now,  in  respect  to  bringing  water  into  any  town,  if  it  is  limited  to 
the  amount  that  is  stated  nere,  it  would  be  utterly  impossible  for  any 
town  to  undertake  to  provide  water,  leaving  outof  the  question  the  City 
of  San  Francisco.  With  regard  to  that,  the  general  argument  here  has 
been  in  respect  to  the  provisions  as  applied  to  the  City  of  San  Franciso,>. 
Take  it,  sir,  as  applied  to  a  county.  A  county  may  desire  to  build 
a  Hall  of  Records,  or  provide  a  hospital;  how  can  it  do  so?  The 
county  in  which  I  reside  has  built  a  Hnll  of  Records,  at  an  expense 
of  from  eight  to  nine  thousand  dollars;  they  run  in  debt  for  a  greater 
portion  ol  it,  although  the  county  is  perhaps  able  to  pay,  and  will 
pay  it  within  a  year  or  two;  but,  under  this  provision,  we  could  not 
nave  got  a  Hall  of  Records.  This  limila  it  to  such  an  extent  that  it 
operates  against  the  interests  of  the  counties,  townships,  and  school 
districts;  therefore,  I  am  opposed  to  this  section  entirely,  as  it  now 
stands. 

REMARKS  OF   MB.  OORMAX. 

Mr.  GORMAN.  Mr.  Chairman :  I  hope  the  amendment  offered  by 
the  gentleman  from  San  Francisco,  Mr.Estee,  will  prevail.  I  believe 
that  the  city  of  San  Francisco  is  the  most  [leculiar  city  in  the  world  in 
regard  to  water,  the  sands  from  the  ocean  blow  through  the  street*,  and 
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almost  cover  the  houses  in  places.  We  need  more  water  in  that  city  for 
domestic  uses,  and  for  street  purposes,  than  in  any  cit^  in  the  world. 
We  want  it  for  our  public  parks,  and  if  we  were  to  limit  the  supply,  to 
what  cities  generally  need,  it  would  not  be  a  quarter  of  what  the  city 
should  have.  In  the  summer  time  when  there  is  long  periods  without 
rain,  the  sewers  get  so  foul  that,  if  jt  was  in  a  warm  climate,  the  mortality 
would  be  terrible,  and  even  as  it  is,  the  sewers  have  to  be  flushed  very 
often.  If  we  have  to  pay  for  the  water  we  can  scarcely  sprinkle  the 
streets  of  the  city  in  sufficient  quantities.  If  the  city  owned  its  own 
water  works  it  could  be  used  for  many  purposes ;  we  could  have  plenty 
of  water  for  the  parks,  for  the  streets,  for  the  sewers,  and  for  manufac- 
turing and  domestic  purposes.  They  say  you  can  regulate  the  price  of 
water.  But  either  the  city  would  have  to  pay  an  immense  amount  for 
the  water,  or  you-  would  liave  to  reduce  the  price  so  low  as  to  break  the 
eompany^ne  thing  or  the  other.  We  have  seen  in  San  Francisco 
where  there  was  large  fires  that  the  mains  conducting  the  water  were 
altogether  insufficient  in  size.  The  city  should  own  its  own  water 
works.  They  should  put  in  pipes  sufficiently  large  that  in  cases  of  fire 
the  people  could  have  all  the  water  necessar}'.  The  water  in  the  past 
years  has  been  so  bad  from  this  Spring  Valley  Water  Company  that  it 
could  scarcely  be  used.  It  was  filled  full  of  living  matter,  to  be  seen 
by  the  eye  coming  out  of  the  pipes.  The  Spring  Valley  Water  Company 
have  control  of  all  heads  of  streams  and  lakes  within  thirty  or  forty 
miles  of  San  Francisco,  of  all  the  water  capable  of  being  brought  into 
the  city :  and  certainly  we  need  the  power  to  construct  or  acquire  water 
works  more  than  any  city  in  the  world.  I  hope  the  amendment  will 
prevail. 

Mb.  STEDMAK.    Mr.  Chairman :  I  move  tb*  previous  question. 

Seconded  by  Messrs.  Campbell,  £vey,  Hager,  and  Hunter. 

The  main  question  was  ordered. 

Tbk  CUAIRM.^N.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment  oBered  by  the  gentleman  from  San  Francisco, 
Mr.  Hager. 

The  amendment  to  the  amendment  waa  rejected. 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment oflTered  by  the  gentleman  from  San  Francisco,  Mr.  Estee. 

The  amendment  was  adopted. 

Mb.  hager.    Mr.  Chairman:  I  send  up  an  amendment. 

The  SECRETARY  read :  ^ 

"Amend  section  twenty  as  follows:  add  at  the  end  of  the  section 
the  following:  'Any  indebtedness  or  liability  incurred  contrary  to  this 

E revision  shall  be  void.'    Also,  in  line  four,  insert  the  word  '  qualified ' 
efore  the  word  '  voter.'  " 

Mb.  HAGER.  Mr.  Chairman:  The  word  "qualified"  ought  to  be 
there.  The  other  amendment  was  in  the  report  of  the  Committee  on 
Legislative  Department,  and  their  section  was  stricken  out  because  it 
properly  belonged  here,  and  I  move  it  as  an  amendment  to  this  section 

The  amendment  was  adopted. 

Mb.  WYATT.  I  move  to  amend  in  line  fourteen,  by  striking  out  the 
word  "  forty  "  and  inserting  the  word  "  twenty." 

Mk.  hager.  I  will  state  to  the  Convention  that,  as  originally  drawn, 
it  was  twenty  years.  The  committee,  after  deliberation,  seemed  to  think 
that  forty  years  was  better.  I  would  prefer  twenty  myself.  It  is  a 
question  for  the  interior  counties  to  decide  for  themselves.  The  com- 
mittee, after  deliberation,  thought  it  bad  better  be  fort^. 

Thb  chairman.    The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  adopted. 

Mb.  MAKSFIELD.    I  send  up  an  amendment. 

The  secretary  read : 

"Amend  section  twenty  by  adding,  after  the  word  'jail,'  the  words 
'  public  school  building  in  any  city,  town,  or  school  district.' " 

Tat  chairman.  There  is  already  an  amendment  put  in  there 
after  the  word  "jail." 

Mb.  MAKSFIELD.  The  object  is  to  allow  the  people  of  any  district 
to  build  a  school  house  if  they  so  desire.  In  the  original  they  could  not 
build  except  a  Court  House  or  jail. 

Mr.  HAGER.  Mr.  Chairman:  I  do  not  see  any  objection  to  making 
that  amendment. 

Mr.  LAREIN.  Mr.  Chairman:  I  will  ofier  an  amendment  to  the 
amendment  that  I  think  will  cover  that  question.  This  applies  simply 
to  counties — "except  by  a  county  to  erect  a  Court  House  or  jail" — and 
that  provision  is  simply  to  extend  it  to  school  houses.  I  believe  it 
should  extend  to  any  public  building  to  be  erected  by  a  city,  county,  or 
township.  I  move  to  amend  section  twenty,  line  six,  bv  striking  out 
"except  by  a  county  to  erect  a  Court  House  or  jail,"  and  insert  "except 
for  the  acquisition  or  construction  of  water  works  or  public  buildings." 

The  chairman.  That  is  not  an  amendment  to  the  amendment. 
It  is  an  independent  amendment. 

Mb.  CAl'LES.  I  am  surprised  at  this  amendment.  Its  practical 
result  would  be  t«  nullify  the  restrictions  that  we  have  proposed  to  place 
upon  the  incurring  of  indebtedness.  Now,  that  exception  was  made  by 
the  committee  of  Court  House  or  jail  for  the  simple  reason 

The  chairman.  That  amendment  is  not  before  the  committee  at 
present. 

BEXABES  07  MB.  CAPLES. 

Mb.  CAPLES.  I  merely  referred  to  the  exception  made  by  this 
amendment.  The  exception  made  by  the  committee  was  because  of 
the  prime  necessity.  These  buildings  must  be  had.  They  are  indis- 
pensable to  the  carrying  on  of  government,  and  hence  the  committee 
made  a  special  exception  for  them,  and  that  was  right.  Everybody 
recognizes  that  tlie  amendment  proposed  by  the  gentleman  from  £1 
Dorado  would  open  the  doors  to  the  building  of  anything  and  every- 
thing, and  any  kind  of  extravagance  and  unnecessary  improvements. 
For  instance,  if  it  is  to  be  extended  indefinitely  to  any  kind  of  improve- 


ments, or  any  kind  of  building,  why  it  practically  nullifies  the  restriction 
that  we  aimed  to  place  upon  public  expendltCre.  I  am  utterly  opposed 
to  throwing  the  door  wide  open  to  the  building  of  palatial  school  houses, 
or  palaces  for  our  paupers,  or  any  other  system  of  extravagance  that 
would  be  invited  by  this  universal  exception  of  anything  and  every- 
thing that  might  be  hatched  up  for  the  purpose  of  robbing  tlie  taxpayers. 

Mb.  WYA'rT.  Mr.  Chairman  :  I  take  the  same  view  as  the  gentle- 
man from  Sacramento,  Mr.  Caples.  So  many  exceptions  destroy  the 
whole  section.  I  hope,  for  my  part,  there  will  be  no  more  exceptions, 
and  if  they  go  on  we  might  as  well  strike  the  whole  section  out. 

Mb.  GRACE.  Mr.  Chairman:  I  now  move  to  strike  the  whole  section 
out.     I  think  it  is  a  disgrace  to  the  Convention. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Los  Angeles,  Mr.  Mansfield. 

The  amendment  was  rejected. 

Mb.  GRACE.     I  move  to  strike  out  section  twenty. 

Mb.  LARKIN,  Mr.  Chairman :  I  consider  that  section  one  of  the 
most  important  sections  in  this  whole  rep>rt,  a  section  that  is  eminently 
essential  for  the  protection  of  our  counties,  cities,  and  towns.  This  com- 
mittee has  amended  it,  and  there  is  no  necessity  for  striking  it  out. 

The  motion  was  lost. 

Mb.  McCALLUM.  I  move  to  add,  after  the  last  word  of  Mr.  Estee's 
amendment,  the  words  "at  a  price  not  exceeding  the  actual  cost  of  such 
water  works." 

The  CHAIRMAN.  It  is  out  of  order.  Yoa  cannot  amend  that 
amendment.    The  Secretary  will  read  section  twenty-one. 

The  secretary  read: 

Sec.  21.  No  county,  city,  town,  or  other  public  or  municipal  corpo- 
ration, by  a  vote  of  its  citizens  or  otherwise,  shall  become  a  subscriber  to 
the  capital  stock,  or  a  stockholder  in  any  corporation,  association,  or 
company,  or  make  any  appropriation,  or  donation,  or  loan  its  credit  to, 
or  in  aid  of,  any  person, corporation, association, oompany,or  institution. 

Mb.  hager.  Mr.  Chairman:  That  section  has  already  been  sub- 
stantially adopted  in  the  article  on  legislative  department,  and  I  would 
like  to  offer  a  substitute  for  it. 

The  SECRETARY  read: 

"  Substitute  for  section  twenty-one :  'Sue.  21.  The  Board  of  Super- 
visora,  or  other  legislative  authority,  in  their  respective  counties  or  cities, 
shall  have  power,  by  two  thirds  of  all  the  members  concurring  in  the 
vote  therefor,  to  remove  from  office  any  officer  of  said  county  or  city  for 
negligence,  incompetency,  or  corruption.' " 

Mr.  HAGER.  Mr.  Chairman:  We  have  a  provision  of  that  kind  in 
regard  to  a  summary  way  of  getting  rid  of  incompetent  State  officers, 
and  I  think  we  ought  to  have  the  same  remedy  in  the  counties.  If  an 
officer  is  corrupt  or  incompetent,  there  should  be  some  authority  to  deal 
with  him  promptly.  If  an  officer  refuses  to  pay  over  the  moneys 
that  he  collects,  there  should  be  a  summary  way  of  turning  him  out  of 
office  at  once.  A  provision  in  the  article  on  judicial  department  gives 
the  Legislature  the  right  to  remove  Judges  by  resolution.  This  is  a  pro- 
vision that  I  think  would  be  well  enough  in  regard  to  removing  incom- 
petent county  officers  by  the  Boards  of  Supervisors. 

Mb.  McFARLAND.  Mr.  Chairman :  We  have  been  proceeding  here 
for  some  time  upon  the  theoiy  that  the  worst  men  in  the  world  were 
Supervisors.  Now,  you  are  going  to  give  this  unworthy  Board  of  Super- 
visors power  to  turn  out  any  officer  in  the  county.  Who  is  going  to  turn 
out  the  Supervisors?  It  seems  to  me  a  strange  proceeding  to  put  this 
power  into  the  hands  of  three,  or  four,  or  half  a  dozen  men,  who, 
according  to  the  gentlemen,  are  generallv  rascals,  and  cannot  be  truste<l. 
I  hope  the  substitute  will  not  be  adopted.  • 

Mr.  estee.  Mr.  Chairman:  My  objection  to  the  substitute  is  this: 
that  under  the  present  statute  you  can  turn  out  any  corrupt  officer  in  a 
very  short  period  of  time,  and  the  idea  of  allowing  two  thirds  of  a  BoanI 
of  Supervisors  to  turn  out  an  elective  officer  is  a  strange  one.  Suppose 
the  Board  of  Supervisors  were  of  one  political  faith,  and  the  county 
officers  were  of  another,  they  might  be  removed  simply  upon  that 
ground.    I  think  it  would  be  an  extraordinary  proposition. 

Mb.  hager.  Would  it  be  any  more  extraordinary  than  for  the 
Legislature  to  remove  Judges  elected  by  the  people? 

Mb.  estee.  I  am  not  passing  upon  that.  Leave  it  to  the  Courts. 
Who  is  going  to  watch  the  Supervisors?  My  chief  objection  is  that  it 
may  be  done  for  political  reasons,  and  I  think  we  ought  to  guard  against 
placing  any  power  in  the  hands  of  any  local  officer  whereby  they  carf 
remove  an'  elective  officer  without  any  due  process  of  law.  In  other 
words,  the  Board  of  Supervisors  may  remove  a  county  officer — Sherifl* 
or  Clerk— without  any  showing  on  the  )>art  of  that  officer.  That  officer 
may  be  disgraced  and  ruined  for  life,  and  be  never  have  an  opportunity 
to  defend  himself. 

Mb.  BARBOUR.  Did  you  not  propose,  in  the  article  on  corporations, 
to  authorize  the  Legislature  to  remove  an  elective  officer? 

Mb.  ESTEE.  No,  sir;  I  did  not.  That  was  an  amendment  adopted 
in  this  body.  It  is  adopted,  it  is  true,  but  I  do  not  wish  to  be  responsible 
for  all  that  has  been  adopted,  and  I  am  not;  but  that  does  not  make  the 
slightest  difference.  This  would  be  very  dangerous.  The  Board  of 
Supervisors  might  be  of  a  different  political  party  from  the  Sheriff,  and 
they  might  pass  a  resolution  that  the  Sheriff  is  not  a  responsible  party, 
and  declare  nis  office  vacant. 

Mb.  LARKIN.  Mr.  Chairman:  I  move  to  strike  out  section  twenty- 
one,  as  this  is  already  provided  for  in  the  article  on  legislative  depart- 
ment 

The  motion  prevailed. 

The  chairman.  The  section  is  stricken  out.  The  Secretary  will 
read  section  twenty-two. 

The  SECRETARY  read: 

Sec.  22.  No  law  shall  be  passed  by  the  Iiegislature  granting  the  right 
to  construct  and  operate  a  railroad  within  any  city,  town,  village,  or  on 
any  public  street  or  highway  thereof,  without  the  consent  of  the  muni- 
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cipal  or  other  proper  local  authorities  having  the  control  of  such  street 
or  highway  proposed  to  be  occupied  by  such  railroad. 

Mr.  CAPLES.  I  move  to  strike  out  section  twenty-two.  The  pro- 
visions of  section  twenty-two  are  all  right  enough,  but  we  have  already 
adopted  provisions  that  cover  the  whole  ground  making  section  twenty- 
two  unnecessary. 

The  motion  prevailed. 

Tbk  CHAIRMAN.  The  section  is  stricken  out.  The  Secretary  will 
read  section  twenty-three. 

Thu  secretary  read: 

Skc.  23.  Ih  any  city  where  there  are  no  public  works  owned  and 
controlled  by  the  municipality  for  supplying  the  same  with  artiticinl 
light  and  water,  any  company  duly  incorporated  by  the  laws  of  this 
State  shall,  under  the  direction  of  the  Superintendent  of  Streets  of  said 
city,  have  the  privilege  of  disturbing  anu  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  and  conduits  therein, 
and  of  making  connection  therewith,  so  far  ad  may  be  necesiiary  for 
introducing  into  and  supplying  such  city  and  its  inhabitants  either  with 
gas  light  or  other  illuminating  light,  or  with  fresh  water,  for  domestic 
and  all  other  purposes,  for  which  the  same  or  either  may  be  use<l,  u{>on 
the  conditions  following:  Such  company  shall  make  good  all  damages 
to  such  streets  and  thoroughfares,  except  necessarily  occasioned  by  the 
reasonable  use  thereof,  and  be  liable  to  such  c:ty  and  its  inhabitants 
therefor.  Such  company  introducing  and  supplying  gAs  light,  or  other 
light,  and  fresh  water,  or  either,  shall  furnish  the  saiiic,  so  far  as  neces- 
sary and  required,  free  and  without  charge,  to  all  public  buildings,  insti- 
tutions, and  school  bouses  belonging  ttt  such  city,  and  used  fbrmunclpal 
purposes;  and  such  company  introducing  ana  supplying  water,  shall 
also  furnish  the  same  free  and  without  charge,  to  the  fire  department, 
and  for  the  extinguishment  of  fires.  Kach  company,  its  property  and 
frauchiso,  shall  be  liable  to  such  city  and  its  inhabitants  for  the  perform- 
ance of  these  conditions. 

Mr.  CAMPBELL.  Mr.  Chairman :  I  send  up  an  ainendmentto  that 
section. 

The  secretary  read: 

"  Ameud  section  twenty-three  by  inserting  after  the  word  '  used,'  in 
line  ten,  the  following:  'Subject  to  such  general  ordinances  as  the 
municipal  legislative  authority  may  make  as  to  the  mode  of  exercising 
such  privilege,  and.'" 

RKMAEKS  07  UR.  CAUFBILt.. 

Mk.  CAMPBELL.  Mr.  Chairman:  As  the  section  now  stands  it 
authorizes  any  of  these  companies  to  tear  up  the  streets  of  any  city 
according  to  their  discretion,  upon  certain  conditions,  and  these  condi- 
tions are,  that  they  shall  make  good  damages  to  such  streets  and  thor- 
oughfares, except  necessarily  occasioned  bv  a  reasonable  use  thereof,  and 
be  liable  tu  such  city  and  its  inhabitants  therefor.  You  simply  create  a 
liability.  You  allow  them  to  tear  up  the  streets  without  aiiv  regulation 
as  to  the  extent  of  such  tearing  up,  and  simply  make  them  liable  where 
they  may  be  insolvent  and  unable  to  respond  In  damages,  and  where 
they  may  occasion  great  Inconvenience.  If  this  privilege  is  to  be  given, 
it  ought  to  be  under  such  regulations  as  may  be  established  by  the 
municipal  authorities  In  regard  to  the  mode  of  exercising  it;  such,  for 
instance,  as  that  they  shall  be  prohibited  from  keeping  any  block  in  an 
unsafe  or  improper  condition ;  the  extent  of  street  they  may  tear  up  at 
one  time,  and  all  these  things.  I  propose  simply  to  change  it  in  that 
way. 

REMARKS  OF  UR.  WINAK8. 

Mk.  WINAKS.  Mr.  Chairman:  I  move  that  the  section  be  stricken 
out.  On  yesterday  there  was  a  strong  sentiment  expressed  here  in  oppo- 
sition to  giving  San  Francisco  her  charter  in  the  form  in  which  she 
desires  it,  because  it  was  said  that  we  would  be  adopting  an  act  of  seces- 
sion. If  the  Convention  does  not  want  San  Francisco  to  secede  from 
the  State,  it  ought  not  to  wantgns  companies  to  secede  from  the  different 
subdivlsionsof  the  State.  This  section  contains  a  grant  of  power  entirely 
overruling  and  controlling  the  local  governments  in  which  these  a)m- 
panies  exist.  It  takes  away  from  tiie  local  governments  the  right  to  con- 
trol and  regulate  these  institutions,'  and  makes  them  Independent  of 
municipal  authority.  It  is,  therefore,  entirely  objectionable,  and  I  pre- 
sume, since  it  Is  not  desired  by  San  Francisco,  or  any  of  the  large  cities 
where  gas  questions  arise  and  agitate  the  people,  I  am  quite  certain  it 
cannot  interest  any  other  portion  of  the  State. 

Mb.  grace.    I  second  that  motion. 

RIMARKS  OF   MR.   RETMOLDB. 

Mr.  REYNOLDS.  Mr.  Chairman :  I  hope  the  section  will  not  be 
stricken  out.  The  reason  why  that  section  is  inserted  here  may  need  a 
word  of  explanation.  It  seems  to  me  it  ought  not  to  need  a  word  of 
explanation  to  any  resident  of  the  City  of  San  Francisco.  There  have 
been  frequent  attempts  to  introduce  water,  even  artesian  well  water.  In 
San  Francisco,  and  persons  who  have  sunk  artesian  wells  in  diflerent 
parts  of  the  city  and  finding  that  they  had  an  abundant  supply,  have 
asked  the  privilege  of  supplying  their  neighbors  In  the  same  block,  or 
perhaps  adjoining  blocks,  an(l  have  sought" the  privilege  of  merely  lay- 
ing down  supply  pipes,  to  supply  their  neighbors  with  water  that  they 
have  brought  out  of  the  depths  of  the  earth,  could  not  get  the  privilege 
from  a  Board  of  Supervisors  to  do  that.  They  have  stood  ready  all  the 
time  to  give  any  amount  of  bonds  required  or  named.  They  could  not 
get  the  iirivllege.  We  understand  the  reason  very  well — the  power  of 
Spring  Valley. 

Again,  there  has  been,  during  the  session  of  this  Convention,  parties 
who  have  sought  the  privilege  of  erecting  gasworks  and  laying  down 
gas  pipes,  and  supplying  that  city  with  gas  at  a  reasonable  figure,  offer- 
ing to  comply  with  any  bond  that  might  be  named,  offeriug  to  give  any 
necessary  bond — nut  only  that,  but  any  bond  that  the  Supervisors  dare 
name.    Could  they  get  the  privilege?     No,  sir!     The  San  Francisco 


Gaslight  Company  stood  in  the  way.  Mow,  this  section  seeks  to  obviate 
that  and  give  all  parties  the  bare  right  In  lay  down  water  pipes  or  gas 
pipes—  the  bare,  naked  right  to  do  so.  But  they  are  subject  to  all  the 
necessary  conditions.  First,  they  shall  do  so  under  the  direction  of  the 
Superintendent  of  the  streets  of  the  city;  that  is  to  say,  they  must  not 
take  up  more  than  a  certain  distance- in  a  street  at  once  without  repair- 
ing it  again ;  in  certain  crowded  thoroughfares  they  must  do  their  work 
in  the  night  time;  they  must  work  In  these  crowded  streets  between  six 
o'clock  In  the  evening  and  seven  o'clock  the  next  morning,  and  keep  it 
all  repaired  during  that  time,  and  other  conditions  that  may  be  deemed 
necessary  by  the  Superintendent  of  Streets,  so  that  they  may  not  obstruct 
the  traflic  and  business  of  the  public.  Such  company  would  be  subject 
to  all. those  conditions.  Then, again,  it  is  recited  :  "  Such  company  shall 
make  good  all  damages  to  such  streets  and  thoroughfares,  except  neces- 
sarily occasioned  by  the  reasonable  use  thereof,  and  be  liable  to  such  city 
and  its  Inhabitants  therefor.  Such  company,  introducing  and  supplying 
gas  light,  or  other  light,  and  fresh  water,  or  either,  shall  furnish  the 
same,  so  far  as  necessary  and  required,  free  and  without  charge,  to  all 
public  buildings,  institutions,  and  school  houses  belonging  to  such  city 
and  used  for  municipal  purposes:  and  such  company.  Introducing  and 
supplying  water,  shall  also  furnish  the  same,  free  and  without  charge,  to 
the  Fire  Department,  and  for  the  extinguishment  of  fires.  Each  oom- 
nany.  its  property  and  franchise,  shall  be  liable  to  such  city  and  Its 
inhabitants  for  the  performance  of  these  conditions."  I  do  not  see  why 
such  a  section  as  that  should  not  be  adopted.  It  Is  simply  to  break  the 
power  of.overshadowing  monopolists. 

Mr.  Chairman :  I  dislike  to  disclaim  here  against  water  monopolies 
and  gas  monopolies.  It  is  a  hackneyed  phrase,  I  know,  and  I  dis- 
like to  use  it;  but,  sir,  these  institutions  are  all-powerful,  and  It  in 
necessary  to  use  it.  Practical  experience  proves  it  to  be  necessary.  It 
is,  beyond  dispute,  that  we  need  some  such  declaration  in  the  law  we 
pass  to  give  these  parties  the  right  to  use  the  streets  to  supply  the  people 
with  the.<ie  necessaries  of  life.  All  we  wish  to  do  here  in  this  section  Is 
to  declare  the  right  to  use  our  streets  for  the  purjmse  of  laying  down 
water  pipes  and  gas  pipes,  as  well  as  of  travel,  subject  to  the  profwr 
conditions.  That  seems  to  be  all  that  is  necessary  to  say  on  this  subject. 
Where  a  water  company  and  a  gas  company — and  they  work  together 
wherever  It  is  necessary — have  enjoyed  a  right  to  furnish  all  the  water 
and  all  the  gas  to^  city  of  three  hundred  thousand  Inhabitants  for 
many  years,  thev  have  acquired  wealth  and  have  acquired  inSuenee  in 
so  many  ways,  tliat  it  is  almost  impossible  for  a  private  citizen,  or  for  a 
new  company  to  come  in  there  with  any  sort  of  opposition,  without 
incurring  difficulties  that  are  absolutely  insurmountable.  That  has 
been  found  to  be  the  case.  Within  the  past  two  or  three  months  parties 
have  been  endeavoring  to  get  this  privilege,  but  they  could  not  do  it 
upon  an^  conditions.  They  could  not  do  it  when  they  offered  the  city 
the  privilege  of  naming  its  terms. 

RIHARKS  OF  UR.   RSTKI. 

Mr.  ESTEE.  Mr.  Chairman :  What  my  friend  from  San  Francisco 
says  in  reference  to  the  gas  and  water  companies  is  undoubtedly  true, 
but  I  find  that  section  nine  prescribes  a  plan  for  a  city  government  with 
full  power.     I  win  read  part  of  the  section  : 

"Any  city  having  a  population  of  more  than  one  hundred  thousand 
Inhabitants  may  frame  a  charter  foritsown  government, consistent  with 
and  subject  to  the  Constitution  and  laws  of  this  State,  by  causing  a 
Board  of  fifteen  freeliol<iers,  who  shall  have  been,  for  at  least  five  years, 
qualified  electors  thereof,  to  be  elected  by  the  qualified  voters  of  such 
city,  at  any  general  or  special  election,  whose  duty  it  shall  lie,  within 
ninety  days  alter  such  election,  to  prepare  and  propose  a  charter  for  such 
city,  which  shall  be  signed  In  duplicate  by  the  members  of  such  Board, 
or  a  majority  of  them,  and  returned,  one  copy  thereof  to  the  Mayor,  or 
other  chief  executive  officer  of  such  city,  and  the  other  to  the  Reieorder 
of  deeds  of  the  county.  Such  proposed  charter  shall  then  be  published 
in  two  daily  papers  of  largest  general  circulation  in  such  city,  for  at 
least  twenty  days,  and  within  not  less  than  thirty  days  after  such  publi- 
cation It  shall  be  submitted  to  the  qualified  electors  of  such  city  at  a 
general  or  special  election  ;  and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall,  at  the  end  of  sixty  days 
thereafter,  become  the  charter  of  such  city,  or  if  such  city  be  consoli- 
dated with  a  county  In  government,  then  of  such  city  and  county,  and 
shall  become  the  organic  law  thereof,  and  supersede  any  existing  char- 
ter, and  all  amendments  thereof,  and  all  special  laws  inconsistent  with 
such  charter  " 

Now,  let  us  look  at  this  section  twenty-three,  the  one  under  consid- 
eration : 

Sko.  23.  In  any  city  where  there  are  no  public  works  owned  and 
controlled  by  the  municipality  for  supplying  the  same  with  artificial 
light  and  water,  any  company  duly  incorporated  by  the  laws  of  tliis 
State  shall,  under  the  direction  of  the  Superiniendeiit  of  Streets  of  said 
city,  have  the  privilege  of  disturbing  and  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  and-  conduits  therein, 
and  of  making  connections  therewith,  so  far  as  may  be  necessary  for 
introducing  and  supplying  such  city  and  its  inhabitanta  either  with  gas- 
light or  other  illuminating  light,  or  with  fresh  water  for  domestic  and 
all  other  purposes  for  which  the  same  or  either  may  be  used,  upon  the 
conditions  following:  Such  company  shall  make  good  all  damages  to 
such  streets  and  thoroughfares,  except  necessarily  occasioned  by  the 
reasonable  use  thereof,  and  be  liable  to  such  city  and  its  inhabitants 
therefor.  Such  company  introducing  and  supplying  gas  light  or  other 
light,  and  fresh  water,  or  either,  sliall  furnish  the  same,  so  tar  as  neces- 
sary and  required,  free  and  without  charge,  to  all  public  buildings,  insti- 
tutions, and  school  houses  belonging  to  such  city,  and  used  for  municipal 
purposes;  and  such  company  Intnxlucing  and  supplying  water  shall 
also  furnish  the  same,  free  and  without  charge,  to  the  Fire  Department, 
and  for  the  extinguishment  of  fires.    Each  company,  ita  property  and 
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franchise,  shall  be  liable  to  such  city  and  its  inhabitants  for  the  per- 
formance of  these  conditions. 

They  may  take  up  the  streets  if  they  will  furnish  the  city  with  gas 
and  water.  Kow,  what  is  the  result?  The  result  will  be  this — and 
here  my  friend  mistakes  his  own  case — that  there  never  can  be  such  a 
thing  as  competition  under  this  section.  I  want  to  know  how  you  can 
get  a  gas  company  in  San  Francisco,  now  that  there  is  one  already 
established,  to  come  there  and  lay  down  pipes,  for  whenever  they  do  it 
they  have  got  to  furnish  San  Francisco  with  gas  free,  that  is  the  section. 
In  other  words,  it  pays  a  premium  to  the  old  company.  It  allows  them 
to  occupy  their  present  position,  and  the  new  company  has  got  to  furnish 
the  whole  city  with  gas.  Now,  my  friends  do  not  mean  that,  but  it 
reads  that  way.  It  is  so  in  the  section.  Again  we  have  a  got  a  water 
company.  Now,  my  friend  proposes  to  meet  the  question  of  these 
artesian  wells  in  certain  localities.  What  is  the  result?  Here  is  one 
sunk  at  a  comer,  we  will  suppose,  and  it  raises  five  hundred  thousand 
gallons  of  water  a  day.  Now,  the  moment  they  commence  to  lay  down 
water  pipes  in  San  Francisco,  to  supply  the  people  of  San  Francisco,  or 
any  considerable  number  of  them  with  water,  they  have  got  to  supply 
the  whole  city  with  water.  I  think  the  city  will  have  most  ample 
authority  to  regulate  this  matter,  and  I  realize  the  justice  of  the  remarks 
made  by  the  gentleman,  last  on  the  floor,  in  regard  to  the  failure  of 
parties  to  obtain  the  privilege  of  laying  down  pipes  in  San  Francisco. 
Yet,  I  think  from  the  provision  that  has  already  been  adopted  the  most 
ample  security  will  be  given  for  any  such  thing  in  the  Aiture. 

Mr.  BARBOUR.    Suppose  the  people  do  not  make  a  charter? 

Mr.  EUTEE.  If  they  do  not  have  any  city  government  they  will 
not.  If  they  do  not  have  any  charter  they  wiU  not  have  any  laws. 
They  will  nave  power  to  grant  these  privileges.  These  are  extra- 
ordinary penalties  that  you  propose  to  impose,  because  anybody  can  see 
that  there  is  not  a  gas  company  in  the  world  that  ever  will  attempt  to 
lay  down  pipes  in  San  Francisco,  and  furnish  the  i>eople  with  gas  unless 
they  sell  tne  gas  to  the  people  at  an  enormous  price,  for  they  have  got 
to  give  the  gas  to  the  city  for  the  purpose  of  lightmg  the  streets.  There- 
fore, I  think  we  had  better, unless  it  can  be  amended, strike  that  section 
out.  , 

Mr.  McFARLAND.    I  have  an  amendment  to  offer. 

The  SECRETARY  read : 

"Amend  section  twenty  three,  by  striking  ont  lines 'one  and  two,' 
and  the  word  '  water,' in  line  three,  and  insert  in  lieu  thereof '  in  the 
city  of  San  Francisco.' " 

R11IARK8  or  MR.  ROLFS. 

Mb.  BOLFE.  Mr.  Chairman :  I  have  three  or  four  objections  to  this 
section.  I  do  not  know  as  I  shall  mention  them  all.  In  the  first  place, 
it  was  argued  here  very' strongly  yesterday  that  cities  were  able  to  gov- 
ern themselves,  ond  should  be  allowed  to  govern  themselves.  Well,  I 
do  not  object  to  that.  But,  if  cities  are  able  to  govern  themselves  and 
do  govern  themselves,  then  I  say  let  them  do  it;  and  if  they  are  not 
able  to  protect  themselves  from  the  Spring  Valley  Water  Company,  or 
anything  else,  let  them  suffer.  *  It  is  said  here  that  private  citizens  have 
dug  artesian  wells,  and  have  asked  the  privilege  to  supply  their  neigh- 
bors with  water,  and  the  municipal  authorities  would  not  givethemthe 
right  to  lay  down  the  pipes.  I  do  not  know  anything  about  that.  I  do 
not  care.  If  there  is  anything  wrong  about  it,  then  let  the  people  of 
that  city  elect  other  citizens  who  will  act  in  the  matter.  But  if  the  city 
authorities  refuse  that  right,  my  opinion  is  that  there  is  some  good 
grounds  for  refusing  it.  That  is  only  my  opinion,  not  knowing  any- 
thing about  it.  But  this  section  will  not  remedy  the  evil.  This  section 
only  gives  this  right  to  incorporated  companies.  .  If  the  gentleman  will 
read  the  section  he  will  find  it  so.  It  does  not  grant  the  right  to  thecit- 
izen  who  digs  an  artesian  well  and  wants  to  supply  his  neighbor  with 
water.  It  does  not  give  them  the  right  unless  they  go  to  work  and 
incorporate.  This  thing  of  incorporating  has  been  stigmatized  by  this 
Convention,  and  this  Convention  has  said  substantially  that  these  incor 
ated  companies  must  be  discouraged. 

I  have  an  artesian  well  on  my  place  at  home.  There  are  three  of  my 
neighbors  that  take  it  partly  through  the  streets.  There  has  been  no 
objection  to  it.  Under  this  section  we  would  have  to  go  to  work  and 
incorporate,  if  the  question  was  raised.  This  is  the  objection  I  made  before 
the  committee.  The  answer  was,  that  nobody  but  a  corporation  would 
want  that  privilege.  I  do  not  think  so.  Why,  in  the  town  that  I  live 
in  there  is  a  surplus  of  water.  It  is  watered  too  much  now:  But  a 
corporation  could  avail  itself  of  the '  privilege  of  this  section,  and  with 
a  capital  of  not  more  than  two  thousand  dollars,  could  flood  that  city 
with  water  and-destroy  it.  They  could  say,  unless  you  come  to  our 
terms  we  will  flood  your  town  and  drown  you  out,  and  then  you  may 
whistle  for  damages,  because  we  are  not  worth  anything  to  pay  you.  It 
says  that  the  company  shall  be  liable  for  damages,  but  who  is  to  guaran 
tee  that  the  company  would  have  enough  to  pay  the  damages?  Now, 
sir,  let  these  cities  stand  upon  their  legal  rights  to  refuse  any  company 
or  any  person  the  right  to  tear  up  their  streets  and  lay  down  water 
pipes,  or  gas  pipes,  or  anything  of  the  kind,  if,  in  the  judgment  of  the 
municipal  authorities  of  the  city,  they  deem  it  advisable  to  refuse  it; 
and  if  there  is  further  need  of  legislation  in  this  behalf,  then  leave  it  to 
the  Legislature  to  correct  the  evil. 

Mr.  HERRINGTON.  Mr.  Chairman:  I  would  like  to  offer  an 
amendment. 

Thi  chairman.    There  are  two  amendments  pending. 

REUABKS  of  MR.   RKRRINOTOir. 

Mr.  HERRINGTON.  Mr.  Chairman :  I  will  address  myself  to  the 
proposition  as  it  stands.  Now,  I  am  disposed  to  the  opinion  that  there 
IS  some  other  spot  on  this  globe  besides  San  Francisco.  I  do  not  believe 
that  that  is  the  hub  of  the  universe;  and  I  believe  that  this  question 
should  be  considered  with  reference  to  some  other  locality  besides  San 
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Francisco  merely.  The  way  the  section  stands  it  is  a  fact  that  it  abso- 
lutely cuts  off  all  competition  with  persons  who  have  established  works 
furnishing  water  or  gas  to  cities  and  towns  in  this  State.  It  is  a  com- 
plete bar,  practically,  because  it  is  an  enormous  expense  to  furnish  a 
city  such  as  San  Francisco  with  gas  or  water  free.  Oakland  is  a  large 
city,  too,  and  San  Jos<5  has  some  pretentions,  and  there  is  gas  furnished 
to  that  city ;  and  there  is  a  little  town  called  Santa  Clara,  where  I  reside, 
and  there  is  gas  furnished  to  that  town;  and  there  is  a  considerable 
amount  of  gas  in  this  assembly.  [Laughter.]  I  say  that  the  section  as 
it  now  stands  absolutely  cuts  off  all  competition,  in  all  cities  and  towns, 
at  all  events  as  far  as  this  section  goes.  It  is  true  it  reads  "city,"  but  I 
think  it  would  be  construed  to  mean  "  the  City  and  County  of  San  Fran- 
cisco." And  at  all  events,  suppose  that  it  be  rigidly  adhered  to,  as  to 
the  terms  of  this  section,  and  that  it  means  "city,"  and  that  it  did  not 
include  San  Francisco,  then  I  am  still  more  interested.  I  do  not  think 
San  Francisco  has  any  business  to  fasten  it  upon  us.  I  think  we  ought 
to  have  the  right  of  competition.  I  think  that  those  who  may  dare  to 
set  up  a  competition  ought  to  have  the  same  rights  as  tho^e  now  furnish- 
ing. They  ought  to  have  the  same  right  to  compete  for  the  compensa- 
tion that  is  paid  by  citizens. .  The  same  argument  will  apply  to  the 
furnishing  of  water.  Any  one  who  will  compete  with  the  water  works 
of  San  Francisco,  Oakland,  or  San  Jos^  ought  to  be  allowed  to  compete 
on  the  same  terms  as  those  enjoyed  by  the  parties  now  furnishing  those 
cities.  I  had  proposed  in  my  own  mind,  and  have  drawn  an  amend- 
ment that  would  place  them  all  on  the  same  basis.  Those  who  are  now 
furnishing  gas  to  cities  would  furnish  it  free  of  cost,  and  that  would  get 
some  benefit  out  of  these  institutions  that  have  these  works  now  erected. 
Now,  I  submit  that  if  this  section  has  to  stand  and  not  be  stricken  out, 
this  provision  which  I  have  prepared  ought  to  be  inserted,  and  we  ought 
to  have  some  benefit  from  these  organizations  that  are  now  established. 

REMARKS   or    MR.   GRACE. 

Mb.  GRACE.  Mr.  Chairman :  It  does  seem  to  me  that  this  section 
and  its  amendments  is  a  section  of  words  without  understanding.  I  do 
not  see  how  a  company  is  going  to  compete  with  an  established  com- 
pany, and  furnish  water  for  city  purposes.  Now,  these  small  companies, 
or  corporations,  that  have  their  artesian  wells,  that  you  were  sp«aking 
of,  how  many  of  these  public  institutions  could  they  furnish  ?  How 
would  they  divide  it  up?  One  institution  mav  take  all  the  water  they 
have.  How  could  they  make  their  profit?  T?he  whole  thing  is  ridicu- 
lous. 

Mr.  ESTEE.    How  could  they  furnish  the  fire  department? 

Ma.  GRACE.  I  do  not  see  bow  they  could  furnish  anything.  It 
means  that  the  Spring  Valley  Water  Company  is  the  only  company 
that  can  do  it;  and  it  bars  every  road  to  competition;  everything  is 
closed  out,  and  that  is  the  final  upshot  of  it.  I  tell  you,  tn«  whole 
thing  is  a  dazzling  fraud,  and  I  am  in  favor  of  striking  out  the  whole 
section  and  going  on  to  something  that  is  more  reasonable  and  substan- 
tial, and  more  to  the  interest  of  the  constituents  I  represent. 

REMARKS  OF  MB.  MCCALLOM. 

Mb.  MoCALLUM.  Mr.  Chairman :  This  proposition  was  introduced 
at  an  early  day  in  the  Convention  by  the  gentleman  from  San  Fran- 
cisco, Mr.  Reynolds.  It  came  before  the  Committee  on  City,  County, 
and  Township  Organization,  and  I  admit  that  I  made  no  objection.  It 
received  no  little  amount  of  discussion.  But  the  proposition,  as  it  here 
stands,  ought  not  to  be  adopted,  and  I  am  in  favor  of  the  motion  to 
strike  it  out.  I  do  not  find  that  my  constituents,  or  any  portion  of 
them,  either  those  averse  to  corporations  or  those  on  the  other  side,  are 
in  favor  of  this  proposition.  Beside,  since  this  matter  was  presented  to 
the  Committee  on  Cities  and  Counties,  we  have  taken  very  important 
action  in  the  Committee  of  the.  Whole.  We  have  since  ttien  adopted 
the  proposition  of  local  self-government;  and  if  section  nine,  as  sug- 
gested by  Mr.  Estee,  should  not  cover  it,  then  section  twelve  will  cover 
it.     It  is  very  brief,  and  I  will  read  it :  • 

"Skc.  12.  Any  county,  city,  town,  or  township  may  make  and  enforce, 
within  their  respective  limits,  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws." 

Therefore,  under  that  section,  and  in  fact  under  the  law  as  it  is  now, 
the  local  government  has  authority  over  this  case.  I  have  heard  of  some 
complaints  as  to  the  action  of  city  authorities  besides  those  which  are 
made  in  the  city  of  San  Francisco.  My  judgment  is,  and  perhaps  if  the 
proposition  had  been  so  framed  I  would  have  been  disposed  to  support 
it,  as  to  give  the  right  to  competing  companies  on  the  same  conditions  as 
those  which  were  prescribed  in  the  case  of  the  original  companies.  But 
this  section  twenty-three  provides  no  conditions  of  that  Kind,  as  has 
been  already  presented,  and  I  will  not  repeat  the  arguments.  In  the 
first  place  it  requires  that  it  shall  be  a  corporation,  whereas  individuals 
or  partnerships  ought  to  have  the  tame  rights  inysuch  cases.  It  provides 
that  "such  company  shall  make  good  all  damages  to  fuch  streets  and 
thoroughfares,  except  necessarily  occasioned  by  the  reasonable  use 
thereof  and  be  liable  to  such  city  and  its  inhabitants  therefor."  Now, 
as  to  what  will  be  necessarily  occasioned  these  words  are  rather  ambig- 
uous. And  then  as  to  liability.  The  gentleman  who  is  the  author  of 
the  proposition  says  that  there  is  a  lien  upon  their,  property.  There  is 
no  provision  in  this  article  of  that  kind.  There  is  no  lien.  But,  as  has 
been  suggested  by  another  gentleman,  there  is  no  requirement  that  the 
corporation  shall  have  anv  property  at  all.  And  suppose  the  corporation 
is  insolvent — in  fact  I  believe  a  majority  of  the  corjKirations  in  this  State 
are  insolvent 

Mb.  REYNOLDS.  I  would  like  to  know  how  a  corporation — a  gas 
company  or  a  water  company— is  to  lay  down  pipes,  is  to  have  water,  in 
the  first  place,  to  bring  there ;  and  in  the  second  place,  to  have  flumes, 
pipes,  reservoirs,  conduits  of  every  description,  and  lay  down  pipes,  and 
yet  have  no  property?    How  is  it  to  do  these  things? 

Mr.  McCALLUM.    There  are  two  or  three  questions  involved   in 
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these  remarks.  I  irill  try  to  segregate  tbem,  ir  I  can.  My  point  is  that 
there  is  no  provision  that  the  company  should  have  any  property. 
There  is  no  provision  in  this  section  that  the  company  shall  have  any 
water,  or  shall  have  any  reservoirs,  or  shall  have  any  properly  at  all. 

Mr.  REYNOLDS.    Then  who  is  damaged? 

Mr.  McC'ALLUM.  They  might  dig  up  the  streets  to  lay  down  pi|>e8. 
It  gives  them  the  right,  in  the  language  or  the  section,  of  "disturbing 
and  using  the  public  streets  and  thoroughfares  thereof,  and  of  laying 
down  pipes  and  conduits  therein."  Of  coursse,  it  would  be  a  fair  pre- 
sumption that  they  would  not  dig  up  the  streets  unless  they  had  water 
and  pipes;  but, so  far  as  this  se<!tion  goes,  they  might  commence  digging 
up  tile  streets  before  they  bad  a  single  pipe.  There  is  nothing  in  the 
Constitution  to  prevent  them  from  beginning  at  either  end.  And,  then, 
suppose  they  have  no  property,  what  are  you  going  to  do  about  itT  I 
believe  the  |iractice  is  to  require  bonds  to  pay  damages. 

Tbk  CHAIRMAN.     The  gentleman's  ten  minutes  have  expired. 

Mr.  WATEK3.     Mr.  Chairman:  I  move  the  previous  question. 

Mr.  TOWNiiKND.     Second  the  motion. 

Mb.  HAUEU.  I  have  not  bad  a  chance  to  say  a  word  on  this  proposi- 
tion. I  would  like  to  have  the  gentleman  withdraw  the  motion  a 
minute. 

Mr.  WATERS.    I  am  willing  to  withdraw  the  motion. 

Mr.  TOWMSEKD,  If  it  is  only  a  minute — I  am  willing  to  give  him 
a  minute. 

BEUARKS  or  UR.  BAOER. 

Mr.  HAGER.  Mr.  Chairman :  I  have  been  trying  to  get  the  floor  for 
some  time,  to  say  a  few  words  upon  this  section.  A  great  deal  of  criticism 
has  been  indulged  in  with  regard  to  it  and  I  will  explain  it  so  faraa  1 
understand  it,  ii  being  reported  by  the  committee  of  which  lam  the  chair- 
man. Now,  there  has  been  soinctliingsaidabout  the  stock  holders  of  com- 
panies, and  I  wish  to  say  that  I  have  no  interest  in  the  Spring  Valley 
Water  Company.  I  have  an  interest  in  a  gas  company,  and  this  report  is 
against  my  interest,  and  therefore  it  cannot  be  said  that  I  was  influenced 
by  my  fwri'Onal  feelings.  This  is  against  my  interest.  1  favor  the  propo- 
sition because  I  think  there  is  a  iiece^eity  fur  it.  I  know  there  is  a  neces- 
sity for  it  in  the  City  of  San  Francisco.  The  streets  of  the  city  are 
occupied  by  the  Spring  Valley  Water  Company,  and  no  other  party  can 
begin  because  of  it.  So  it  is  with  regard  togas,  to  a  certain  extent.  I  look 
upon  water  as  an  esi^ntial  of  life.  Now,!  know  that  people  have  dug 
artesian  wells,  and  have  petitioned  the  Board  of  Supervi9or»to  lay  down 
pipes  in  order  to  8up|ily  their  neighbors,  and  it  has  been  refu9e<l.  Why 
should  not  the  privilege  be  open  and  free,  even  by  a  Constitutional  pro- 
vision ?  Now,  objection  has  been  made  that  this  gives  it  to  a  company. 
Companies  are  liable  to  the  restraints  of  the  law,  individuals  are  not. 
When  a  general  law  is  passed  you  may  put  as  many  guards  in  as  you 
please,  and  a  company  must  comply  w'iin  those  conditions;  therefore,  I 
think  it  ought  to  be  limited  to  companies.  Two  or  three  individuals 
may  incorporate  under  the  general  law,  and  lay  down  pipes  and  supply 
their  neighbors  with  water,  if  they  see  fit  to  do  it.  Ordinarily  I  would 
not  favor  a  provision  of  this  kind,  unless  there  was  some  necessity,  some 
overwheliiiiiig  necessity,  you  may  say,  and  I  think  that  necessity  exists 
in  San  Francisco,  because  I  know  that  the  people  have  not  had  the 
opportunity  of  supplying  water,  and  yet  it  has  been  circulated  around 
Itere  that  the  Board  of  Supervisors  had  made  a  concession.  In  regard 
to  gas,  it  may  be  said  that  gas  is  not  a  necessary  of  life,  and  the  same 
reason  dues  not  exist,  but  I  could  not  aSurd  merely  to  report  in  favor  of 
one  proposition,  and  not  in  favor  of  the  other;  therefore,  I  reported  in 
favor  of  both.  I  am  in  favor  of  it,  and  I  hope  it  will  not  be  stricken 
out.  It  di>cs  not  apply  to  San  Francisco  alone,  it  applies  to  the  whole 
State. 

Mb.  WATERS.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Larue,  Hunter,  Smith,  of  Santa  Clara,  and 
Larkin. 

The  main  question  was  ordered. 

TiiK  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  genlleinan  from  Alameda,  Mr.  Campbell. 

The  amendment  was  rejected. 

Thk  CHAIKMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Francisco,  Mr.  Wiiians,  to  strike  out  the  section. 

The  moticm  prevailed. 

[Cries  of"  divisicm  ";  and  great  confusion.] 

Thk  CHAIRMAN.  The  section  is  stricken  out.  The  Secretary  will 
read  section  twenty-four. 

Thk  SECRETARY  read: 

8kc.  24.  In  counties  or  cities  having  more  than  one  hundred  thou- 
sand inhabitants  nu  person  shall,  at  the  same  time,  be  a  State  officer 
and  a  city  or  connty  oHioer,  nor  hold  two  city  or  county  offices. 

[Continued  confusion  and  demands  for  a  division.] 

Mr.  GR.\CE.  Mr.  Chairman:  I  move  that  the  committee  rise,  report 
progress,  and  ask  leave  to  sit  again. 

C'arricd. 

IN  CONVENTION. 

The  PRESIDENT.  Gentlemen  :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  tliey  have  had  under  consideration  the 
re[>ort  of  the  Committee  on  City,  County,  and  Township  Organization, 
have  made  proi^ress,  and  ask  leave  to  sit  again. 

The  Conventiun  took  the  usual  recess  until  two  o'clock  r.  M. 

AFTERNOON  SESSION. 
The  Convention  reassembled  at  two  o'clock  p.  m.,  Mr.  Murphy  in  the 
chair. 
Roll  called  and  quorum  present 

CITV,  OOtSTT,    AKD   TOWNSHIP   OBOANtZATIOK. 

Mr.  HAGER.  Mr.  President:  I  move  that  the  Convention  resolve 
iUelf  into  Committee  of  the  Whole,  Mr.  Murphy  in  the  chair,  for  the 


purpose  of  further  considering  the  report  of  the  Committee  on  City, 
County,  and  Township  Organization. 
The  motion  prevailed. 

IN  COMMITTEE    OF  THE  WHOLE. 

Mr.  REYNOLDS,  Mr.  Chairman  :  I  call  for  a  division  of  the  House 
on  the  motion  to  strike  out  section  twenty-three. 

The  CHAIRMAN.    Section  twenty-four  has  been  read. 

Mr.  REYNOLDS.  The  Clerk  attempted  to  read,  but  his  Toice  was 
drowned  by  demands  for  a  division,  so  that  there  are  not  half  a  dozen 
gentlemen  on  this  floor  who  can  tell  whether  the  Clerk  read  section 
twenty-lour,  or  an  editorial  from  the  Record-Union. 

Mr.CAMPBELL.  Mr.Cliairnian  :  Section  twenty-three  was  stricken 
out  and  it  was  so  decided,  by  the  Chairman,  and  we  then  proceeded  to 
section  twenty-four,  which  was  read  by  the  Secretary,  and  there  was  no 
appeal  taken. 

Mr.  HAGER.  Being  the  Chairman  of  the  committee,  I  presume  I 
can  state  the  grounds  for  this  request.  The  question  was  on  the  motion 
to  strike  out.  The  Chair  put  the  question, "  All  in  favor  say  aye;  con- 
trary, no;  the  ayes  have  it"  A  division  was  called  for  by  a  dozen.  I 
called  for  a  division.  A  great  nianr  others  called  for  a  division,  and 
the  Chair  disregarded  the  call.  I  do  not  know  whether  he  did  not  hear 
it  or  what  But,  at  all  events,  the  provision  was  stricken  out  In  par- 
liamentary usage  the  Chair  rises  and  asks  the  house  if  they  are  ready 
fur  the  question,  and  then  if  nobody  says  anything  the  vote  is  taken. 
Those  in  iavor  will  say  aye;  contrary,  no.  The  Chair  then  says  the 
ayes  seem  to  have  it,  and  then  any  one  has  a  right  to  call  for  a  division. 
But  we  must  recollect  that  our  rules  are  very  strict — more  ao  than  in 
any  Constitutional  Convention  that  ever  assembled.  The  previous 
questiou  cuta  off  debate;  ten  minutes  is  all  that  is  allowed  members  to 
express  their  views,  and  we  cannot  fairly  and  squarely  consider  any 
proposition.  I  do  not  suppose  there  was  any  design  on  the  part  of  the 
Chair  to  do  anything  improiier  in  the  matter,  but  it  does  seem  a  little 
hard  if  we  cannot  have  a  fair  vote  and  a  fair  expression  of  opinion. 
Now,  a  division  was  called  for  distinctly.  Whether  it  was  lost  by  the 
ruling  of  the  Chair  I  do  not  undertake  to  say,  but  the  division  was  dis- 
tinctly called  for.  This  is  a  matter  of  no  great  importance,  so  far  as  I 
am  ccncerned,  except  as  a  matter  of  practice,  which  should  control  this 
Convention.  I  tliink  we  ought  to  do  our  business  with  sufficient  delib- 
eration to  give  a  fair  expression  of  opinion.  The  Chair,  after  stating  the 
question,  would  then  ask  if  the  Convention  is  ready  for  the  question. 
If  nobo<ly  says  anything  then  put  the  question.  Then  he  should  say 
the  ayes  seem  to  have  it,  giving  an  op|K>rtunity  to  members  to  call  for 
a  division.  In  this  case  I  do  not  suppose  the  Chair  intended  anything 
more  than  the  dispatch  of  business. 

Mr.  HAGER.    I  move  that  we  have  a  division. 

Mr.  HUESTIS.    I  object 

Mr.  LARKIN.  I  rise  to  a  point  of  order.  Whatever  the  ruling  of 
the  Chair  was,  it  was  definite  and  it  is  past.  The  Chairdirected  the  read- 
ing of  the  next  section.  I  may  be  opposed  to  the  ruling  of  the  Chair, 
which  I  am,  but  that  is  past  and  it  is  not  now  in  the  power  of  this  Con- 
vention to  reverse  this  decision.  The  Secretary  read  the  next  section, 
the  committee  rose,  and  it  is  not  now  in  order  to  reconsider  any  action 
by  a  motion  now  to  take  a  division  on  that  question.  The  question  I 
raise  is,  that  it  is  not  in  order  to  take  a  division. 

The  CHAIRMAN.  The  Chair  will  have  to  go  by  the  records  of  the 
Clerk  here,  and  decide  the  ]>oint  of  order  well  taken.  He  has  no  other 
recourse. 

Mr.  REYNOLDS.  If  I  understand  the  gentleman,  he  makes  the 
point  of  order  that  the  vote  was  declared,  and  the  committee  passed  to 
uther  business? 

Mb.  LARKIN.    Yen,  sir. 

The  CH.\IRM  AN.  There  is  no  question  before  the  House,  unless  the 
gentleman  wishes  to  take  an  appeal. 

Mr.  REYNOLDS.    I  appeal  from  the  decision  of  the  Chair. 

Seconded  by  Messrs.  Joyce  and  Sledman. 

The  chairman  :  Gentlemen  :  The  question  is:  Shall  the  decision 
of  the  Chair  stand  as  the  judgment  of  the  committee. 

Mb.  REYNOLDS.  Mr.  Chairman  :  I  care  not  to  spendany  timeover 
the  matter,  but  I  wish,  for  the  reasons  stated  by  the  Chairman  of  the 
committee,  that  this  Convention  do  its  business  decently  and  in  order. 
It  is  all  very  fine,  when,  by  a  little  stretch  of  official  authority  by  the 
Chairman — whether  intentional  or  otherwise,  whether  playful  or  in 
earnest— it  is  all  very  fine  when  it  goes  our  way;  but,  sir,  you  cannot 
say,  when  that  principle  is  indulged  in,  to  where  it  may  lead.  It  may 
lead  to  bulldosing,  and  when  it  does  not  go  our  way  we  shall,  perhap.'', 
find  ourselves  objecting  to  it.  I  think  it  is  just  as  well  for  this  Conven- 
tion to  declare  by  this  vote  that,  whereas,  a  division  was  called  for  by 
a  dozen  or  tweiily  members  on  this  floor,  drowning  the  voice  of  the 
Chairman  when  he  called  fur  the  reading  of  the  section,  and  drowning 
the  voice  of  the  Clerk  while  be  read,  that  it  is  proper  that  the  Conven- 
tion should  be  heard. 

The  CHAIR.MAN.  The  Chair  will  state  that  he  has  no  interest  in 
the  matter  at  all.     All  he  goes  by  is  the  record  of  the  Clerk. 

Mr.  BLACKMER.  Mr.  Chairman:  I  was  one  of  those  who  persisted 
in  calling  for  a  division  upon  the  vote,  and  my  judgment  was  and  is 
that  a  division  was  called  fur  at  the  proper  time,  but  I  do  not  see  how 
we  can  reach  that  question  at  all  now.  In  my  judgment  it  is  passed 
beyond  our  control,  and  the  only  thing  for  us'to  do  is  to  sustain  the 
decision  of  the  Chair.  It  is  too  late  to  correct  that  error  at  this  time, 
and  it  is  not  essential  to  the  business,  because  this  matter  can  be  brought 
up  again  when  this  subjent  cames  up  in  Convention.  I  think  we  have 
nothing  lo  do  but  to  sustain  the  decision  of  the  Chair. 

Mr.  McCOMAS.  Mr.  Chairman:  I  move  to  lay  the  appeal  upon  the 
table. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  59  ayes  to  20  noes. 
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Thi  CH.-VIRMAN.  Are  there  any  araeDdmenta  to  section  twenty- 
four? 

Mr.  CAPLES.    Mr.  Chairman:  I  send  up  an  amendment. 

Thi  SECRETARY  read: 

"  Amend  section  twenty-four  by  striking  out  all  up  to  and  including 
the  word  '  inhabitants'  in  the  second  line." 

Me.  CAPLES.  Mr.  Chairman:  The  section  as  reported  by  the  com- 
mittee reads:  "In  counties  or  cities  having  more  than  one  hundred 
thousand  inhabitants  no  person  shall,  at  the  same  time,  be  a  Stale  ofBeer 
and  a  city  or  county  officer,  nor  hold  two  city  or  eounty  offices."  Now, 
I  see  the  propriety  of  the  latter  part  of  the  section,  but  I  confess  that  I 
am  unable  to  see  any  reason  wliy  in  cities  or  counties  having  one  hun- 
dred thousand  inhabitants  it  should  be  prohibited  while  being  held 
admissible  in  counties  of  less  population.  If  the  Chairman  of  the  com- 
mittee or  any.  gentleman  can  show  any  reason  why  the  distinction 
should  be  made,  or  why  the  same  person  should  be  permitted  to  hold 
two  offices  in  other  counties,  I  shall  be  willing  to  withdraw  the  amend- 
ment. It  does  seem  to  me  to  be  a  pernicious  practice  to  permit  any  man 
to  hold  two  offices. 

Mr.  HAGER.  Mr.  Chairman :  I  will  state  that  I  am  perfectly  will- 
ing to  vote  for  the  amendment  the  delegate  offers,  but  the  committee  did 
not  wish  it  to  apply  to  other  counties.  It  was  limited  to  cities  of  one 
hundred  thousand  inhabitants  because  the  committee  did  not  wish  it  to 
apply  to  the  interior  counties.    That  was  the  object. 

Mr.  CAPLES.    Mr.  Chairman:  There  may  be  reasons  assigned,  and 

if  there  are  any  reasons  I  should  be  glad  to  hear  them.     I  confess  that  I 

am  unable  to  see  them.    The  principle  is  a  bad  one,  for  any  man  to  hold 

•  two  offices,  no  matter  what  their  character,  whether  State,  county,  or 

municipal.    One  office  is  enough  for  any  man  to  hold  at  the  same  time. 

Mb.  biggs.  Mr.  Chairman:  I  wish  to  know  if  their  Sheriff  is  not 
holding  two  offices — one  as  Sheriff  and  the  other  ex  officio  Tax  Collector? 

Mb.  CAPLES#  I  do  not  so  construe  it.  The  Sheriff  is  ex  officio  Tax 
Collector.  The  collection  of  taxes  is  a  part  and  parcel  of  his  official 
functions  prescribed  by  law,  and  I  do  not  and  cannot  consider  it  as  two 
separate  and  distinct  offices,  when  the  law  itself  makes  it  the  same  office. 

Me.  BLACKMER.  Is  it  not  a  fact  that  in  many  comities  it  is  very 
desirable  for  tlie  County  Clerk  to  also  act  as  Auditor,  and  would  not  this 
prevent  it?  TheCouuty  Clerk  ofien  acts  as  Auditor  of  the  county.  This 
would  prevent  it. 

Mr.  LARKIK.  In  our  county  the  Sheriff  is  County  Treasurer,  the 
Clerk  is  Recorder,  and  the  County  Assessor  is  collector  of  poll  taxes. 
Under  this  it  would  be  prohibited,  therefore  I  would  like  to  strike  out 
the  section.    If  you  will  allow  me,  I  will  move  to  strike  out  the  section. 

Mr.  CAPLES.  That  would  be  entirely  satisfactory  to  me,  to  strike 
out  the  section.    I  withdraw  my  amendment. 

Mr.  LARKIN.    Mr.  Chairman  :  I  move  to  strike  out  the  section. 

Mb.  WINANS.  Mr.  Chairman:  I  move  to  amend  the  section  by 
adding  thereto,  "or  a  city  and  county  office."  As  the  section  now 
stands,  it  applies  to  State,  county,  or  city  officer.  I  understand  that*  the 
Chairman  oi  the  committee  does  not  object  to  the  amendment.  It  pro- 
vides for  a  third  contingency,  not  embraced  in  the  section  as  it  now 
stands. 

The  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

Mb.  HAGER.  Mr.  Chairman:  The  reason  given  for  this  section  is, 
that  in  the  City  and  County  of  San  Francisco  they  are  In  the  habit  of 
piling  offices  upon  one  man.  Some  of  their  perquisites  have  been  more 
than  doubled  by  giving  them  some  additional  office  while  in  office,  and 
this  is  limited  to  counties  of  one  hundred  thousand  inhabitants.  I 
thought  that  when  a  county  had  one  hundred  thousand  inhabitants  that 
no  person  ought  to  be  an  officer  in  more  than  one  capacity.  In  a  large 
county,  where  there  is  a  large  compensation,  a  popular  man  who  is 
Sheriff,  for  instance,  obtains  some  other  position.  I  think  it  ought  tO 
apply  to  all  the  counties,  still,  the  committee  objected  to  it,  and  there- 
fore It  is  applied  only  to  counties  of  one  hundred  thousand  inhabitants. 
If  a  man  is  Tax  Collector  and  Sheriff,  in  as  large  a  county  as  that,  ho 
has  too  much  to  do;  if  he  is  Sheriff  and  Assessor  he  has  got  too  much  to 
do.  He  has  got  enough  to  do,  in  a  large  county  of  that  Kind,  to  attend 
to  one  office.  There  are  plenty  of  men  in  the  county  that  do  not  have 
any  office  at  all,  and  that  are  perfectly  willing  to  take  their  share  of  the 
burden.  I  say  distribute  them  around,  and  let  every  man  do  his  share 
of  public  business  and  public  trust,  and  not  give  it  all  to  one,  because 
he  IS  a  popular  man. 

Ma.  BROWN.  Mr.  Chairman :  It  appears  to  me  from  the  explana- 
tion given  by  the  Chairman  of  the  committee,  that  this  section  was  quite 
well  digested,  and  quite  well  considered.  It  does  not  appear  that  it 
conBicts  with  other  counties,  as  there  are  very  few  that  have  that  num- 
ber of  inhabitants.  This  thing  of  having  a  few  men  hold  all  the  offices 
is  not  a  proper  thing.  Since  the  Chairman  of  the  committee  has 
explained  it,  I  do  not  see  any  propriety  in  striking  it  out;  I  think,  in 
fact,  that  it  is  a  good  provision. 

Mb.  LARKIN.  Mr.  Chairman:  Yesterday  we  adopted  section  six- 
teen of  this  report  which  provides  that "  no  State  office  shall  be  con- 
tinued or  created  in  any  county,  city,  town,  or  other  municipality,  for 
the  inspection,  measurement,  or  graduation  of  any  merchandise,  manu- 
facture, or  commodity;  but  such  county,  city,  town,  or  municipality 
may,  when  authorized  by  general  law,  and  the  public  interest  demands 
it,  appoint  such  officers."  Now,  there  is  no  State  officer  there  that  can 
be  merged  with  a  city  and  county  officer.  The  people  of  San  Francisco 
have  a  right  to  select  one  man  to  do  their  business.  The  people  of 
Alpine  have  the  same  right.  The  people  of  El  Dorado  consolidated 
their  officers  to  save  expense.  I  think  one  third,  if  not  one  half  of  the 
counties  of  the  State  have  some  consolidated  offices,  and  one  half  the 
expense  is  saved  in  that  way.  I  do  not  believe  in  applying  a  special 
rule  to  part  of  the  State.  If  the  rule  is  good  it  should  be  applied  to  all. 
The  people  of  San  Francisco  are  capable  of  self-government.  I  think 
the  section  is  useless  and  ought  to  be  stricken  out. 


Mb.  ESTEE.  Mr.  Chairman :  There  is  another  reason  why  the'  sec- 
tion shoin  bo  stricken  out,  and  that  is,  that  we  ought  to  leave  a  littte 
for  the  Legislature.  They  can  regulate  this  matter.  In  Napa  County 
the  same  person  is  County  Clerk,  County  Recorder,  Auditor,  and  Clerk 
of  the  Board  of  Supervisors,  with  a  salary  of  two  thousand  five  hun- 
dred dollars  a  year.  The  Assessor  is  Tax  Collector.  I  hope  the  section 
will  be  stricken  out. 

The  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

The  motion  prevailed. 

Thr  chairman.  The  section  is  stricken  out.  The  Secretary  will 
read  section  twenty-live. 

STREET  wore. 

The  SECRETARY  read : 

Sec.  25.  No  public  work  or  improvement  of  any  description  what- 
soever shall  be  made  or  done,  in  any  city,  in,  upon,  or  about  the  streets 
thereof,  or  otherwise,  the  cost  and  expense  of  which  is  made  chargeable, 
or  may  be  assessed  upon  private  property  by  special  assessment,  unless 
an  estimate  of  such  cost  and  expense  shall  be  made,  and  an  assessment 
in  praportion  to  benefits,  on  the  property  to  be  affected  or  benefited ,  and 
shall  be  collected  and  paid  into  the  city  treasury  before  such  work  or 
improvement  shall  be  commenced,  or  any  contract  for  letting  or  doing 
the  same  authorized  or  performed. 

Mb.  HOWARD.  Mr.  Chairman :  I  propose  an  amendment  to  that 
section. 

The  SECRETARY  read  :  , 

"  Amend  section  twenty-iive,  by  adding  at  the  end  thereof, '  in  any 
city  where  there  are  no  public  works  owned  and  controlled  by  the 
municipality  for  supplying  the  same  with  water  or  artificial  ll^ht,  any 
individual  or  company  duly  incorporated  by  the  laws  of  this  State, 
shall,  under  the  direction  of  tlie  Superiutendent  of  Streets,  and  under 
such  regulations  as  the  municipality  may  prescribe  for  damages,  and 
indemnity  for  damages,  have  the  privilege  of  using  the  public  streets 
and  thoroughfares  thereof,  and  of  laying  down  pipes  and  conduits 
therein,  and  connection  therewith,  so  far  as  may  be  necessary  for  intro- 
duction into  and  supplying  such  city  and  its  inhabitants  either  with 
gaslight,  or  other  illuminating  light,  or  with  fresh  water  for  domestic 
and  all  other  purposes,  upon  the  condition  that  the  municipal  govern- 
ment shall  have  the  right  to  regulate  the  charges  therefor.' " 

BEUABK8  OF  HE.  HOWARD. 

Mb.  HOWARD.  Mr.  Chairman:  This  is  a  different  proposition  alto- 
gether from  the  one  struck  out.  My  provision  steers  clear  of  confining  • 
this  privilege  to  corporations  or  incorporated  companies.  It  gives  to  any 
individual,  as  well  as  to  any  incorporated  company,  the  right  to  the  use 
of  the  streets  for  laying  down  pipes  for  the  supply  of  gas  and  water,  or 
either.  I  think  that  the  objection  that  was  taken  to  the  section  as  for- 
merly introduced  was  well  taken — that  itshould  not  be  limited  to  corpo- 
rations; that  any  individual,  for  the  public  good,  should  have  the  right 
to  use  the  streets  for  laying  down  pipes  for  supplying  water  or  gas.  It 
is  in  the  public  interest  that  it  should  be  conceded,  and  it  prevents 
monopoly  in  any  sense.  It  also  provides  that  the  city  authorities  may 
make  a  regulation  in  relation  to  damages  and  indemnity;  that  is,  that 
they  may  make  a  regulation  requiring  all  work  to  be  done  under  the 
supervision  of  the  Superintendent  of  Streets,  and  also,  if  any  damage 
should  be  likely  to  occur,  they  may,  by  security  or  otherwise,  guard 
against  it.  I  leave  out  also  the  provision  which  required  the  company 
to  supply  the  city  and  the  school  houses,  and  other  pubfio  buildings  with 
gas  or  water  free  of  charge, 'because  I  think  that  an  unjust  burden. 
As  the  distribution  of  water  and  gas  by  any  individual  or  company  is 
for  the  public  good,  and  if  the  benefit  be  sufficient  to  be  a  payment  for 
the  privilege,  I  do  not  see  any  propriety  in  imposing  upon  any  party 
who  thus  supplies  water  or  gas  the  burden  of'  supplying  the  public 
buildings.  Then  it  provides  that  the  city  and  county  shall  have  the 
right  to  regulate  the  price  to  be  paid  by  the  inhabitants  for  the  gas  and 
for  the  water.  This  is  also  a  necessary  regulation  I  think  against  the 
abuses  of  monopoly.  Now,  in  Los  Angeles  we  have  a  gas  company  with 
a  monopoly  for  twenty  years,  and  several  parties  have  endeavored  to  get 
the  privilege  for  laving  down  pipes  in  the  streets  for  the  purpose  of  sup- 
plying the  city  and  competing  with  this  company,  but  the  company  has 
always  had  sufficient  influence  in  the  municipal  government  to  prevent 
this  Ceing  done,  and  this  company  has  a  prospect  of  exclusive  right  for 
twenty  years  to  come.  Now,  I  submit  to  the  Convention  that  this  is  a 
great  abuse  of  public  authority,  and  that  it  ought  to  be  corrected.  We 
nave,  also  there  a  water  company  that  claims  the  monojioly,  and  the 
private  individual  who  did  succeed  in  laying  down  pipes,  and  is  to  some 
extent  supplying  the  city  with  water  in  opposition  to  the  monopoly,  is 
threatened  constantly  with  suits  and  injunctions,  and  if  this  thing  goes 
on  we  will  have  a  msnopoly,  not  only  of  water  and  gas,  but  of  all 
domestic  necessaries,  and  then  we  will  have  some  company  that  will  be 
peddling  it  by  the  tin  cup  full.  It  is  time  this  abuse  was  corrected,  and, 
therefore,  I  offer  this  amendment. 

RKUARKS  OF    MR.    ESTKE. 

Mr.  ESTEE.  Mr.  Chairman:  That  would  be  inappropriate  to  the 
subject  under  consideration  in  section  twenty-five.  Section  twenty- 
three  treated  upon  that  subject,  and  the  section  was  stricken  out.  Sec- 
tion twenty-five  is  on  an  entirely  different  subject.  It  speaks  of  streets, 
and  upon  that  subject  alone.  As  to  the  merits  of  the  amendment,  it  is 
so  long  that  by  merely  hearing  it  read  at  a  distance  it  is  impossible  to 
understand  it.  It  would  be  very  extraordinary  for  the  Convention  to 
adopt  such  an  amendment  after  merely  bearing  it  read  at  the  desk.  I 
raise  the  point  of  order  that  it  is  germane  to  section  twenty-three,  and 
that  it  is  not  pertinent  to  the  subject  treated  of  In  section  twenty-five, 
which  is  now  before  the  committee.  Section  twenty-five  deals  with 
street  assessments  entirely,  and  no  other  subject. 
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Tat  CHAIRMAN.    The  point  of  order  is  not  well  taken. 

Vb.  £STEE.  Then  I  move  to  strike  out  section  twenty-fivAind  the 
amendment  proposed  by  the  gentleman  from  Los  Angeles,  Mr.  Howard. 

Me.  HOWARD.  Mr.  Chairman :  I  beg  to  say  ihat  I  have  no  personal 
interest  in  this  matter.  I  am  not  an  attorney  for  the  Spring  Valley 
Water  Company,  nor  any  other  water  works,  nor  any  gas  company.  I 
move  solely  in  the  public  interest,  and  the  public  interest  requires  not 
only  that  the  section  itself  should  be  adoptra,  but  that  the  amendment 
should  be  adopted.  I  did  not  suppose  that  anybody  in  the  interest  of 
any  monopoly  would  support  my  proposition.     I  do  not  expect  that. 

Mr.  ESTEE.  Does  the  gentleman  mtimale  that  I  am  interested  in  a 
monopoly? 

Mr.  HOWARD.  No.  I  do  not  intimate  that;  but  if  the  garment  fits 
the  geiitleman  be  can  put  it  on. 

Mb.  ESTEE.  The  gentleman  intimated  that  I  was  an  attorney  for 
some  monopoly,    I  deny  it. 

Mr.  HOWARD.  I  do  not  know  what  the  gentleman  is  an  attorney 
for.  I  say  I  do  not  expect  the  support  of  anybody  in  the  interest  of 
monopoly. 

Mr.  ESTEE.    Certainly  the  question  ought  to  stand  on  its  own  merits. 

Mr.  HOWARD.  I  do  not  care  who  is  an  attorney  and  who  is  not. 
All  I  say  is  that  1  do  not  expect  the  support  of  any  advocate  of  monop- 
oly. I  do  not  mean  to  impugn  the  motives  of  the  gentleman  at  all.  I 
do  not  know  that  he  is  an  attorney  of  anything;  but  what  I  say  is  that 
this  is  a  proposition  in  the  interest  of  the  public. 

Mr.  SMITH,  of  Fourth  District.  Does  not  this  power  exist  if  the  Con- 
stitution is  silent  updb  the  subject? 

Mb.  HOWARD.  It  is  obligatory.  Without  this  amendment  the  evil 
is  not  reached.  The  city  government,  if  it  chooses,  could  give  the 
power,  bat  if  it  chooses  to  withhold  it  it  can  withhold  it,  and  they 
always  have  men  enough  in  the  interest  of  monopoly  to  prevent  any 
party  from  entering  into  any  competition  with  it  This  is  to  avoid 
that.  It  is  to  make  it  obligatory  upon  a  city  government,  when  it  is 
properly  secured  under  proper  regulation,  which  they  themselves  pre- 
scribe, to  give  any  party  the  right  to  introduce  water  and  gas,  and  to 
compete  with  any  existing  monopoly. 

BXHIRKS  or  MB.  MCFARLAND. 

Mr.  McFARLAND.  Mr.  Chairman:  I  supposed  that  the  fear  of  my 
friend  from  Los  Angeles  of  what  he  calls  centralism,  and  bis  extreme 
ideas  in  regard  to  local  government,  would  end  somewhere.  I  supposed 
at  first  that  he  would  end  at  the  declaration  that  the  General  Govern- 
ment should  not  do  anything  to  interfere  with  the  State. 

Mr.  HOWARD.  I  would  like  to  ask  the  gentleman  if  he  believes 
that  the  Federal  Government  can  overrule  the  reserved  rights  of  the 
State? 

Mb.  McFARLAND.  No,  sir;  not  the  reserved  rights  of  the  Slate. 
Then,  when  be  got  down  to  town  and  city  self-government,  I  supposed 
he  would  end  there,  but  I  find  that  his  sliding  scale  of  local  self-govern- 
ment ends  in  a  gas  company,  because  he  says  now  that  a  city  or  a  town 
shall  not  have  the  power  to  prevent  a  gns  company  or  water  company 
from  tearing  up  the  streets.  That  is  the  whole  theory.  After  we  nave 
got  down  in  the  doctrine  of  local  self-government,  so  that  cities  and 
towns  and  the  smallest  political  subdivisions  can  control  themselves,  if 
we  are  going  to  introduce  a  proposition  here  that  a  city  shall  not  have 
the  power  to  prevent  anybody  from  tearing  up  its  streets,  we  are  down 
to  the  lowest  bound  of  local  government,  unless  you  n)ake  the  wards 
independent  of  the  city.  It  is  a  queer  doctrine  to  me.  Suppose  a  city 
had  given  certain  privileges  to  a  water  company  and  the  gas  company, 
and  they  were  supplying  water  and  gas  at  rates  that  were  reasonable, 
and  making  only  a  fair  profit.  Suppose  that  the  people  were  satisfied. 
Under  this  provision  there  would  be  no  power  in  the  municipal  authori- 
ties to  prevent  some  blackmailer  from  starting  in  and  tearing  up  the 
streets,  and  compelling  the  old  company  to  buy  him  out.  If  the  gov- 
ermenl  of  a  city  or  a  town  shall  not  have  the  power  to  say  who  shall 
tear  up  its  streets  I  would  like  to  know  who  should.  The  gentleman 
has  something  in  the  amendment  about  the  conditions.  If  you  put  in 
that  you  give  away  the  whole  proposition.  If  the  city  has  the  right  to 
say  what  the  conditions  shall  be  ^'ou  give  them  the  full  power  to  keep 
them  out,  but  I  understand  the  ol>|ect  is  to  adopt,  really,  section  twenty- 
three. 

RBMABES   of   MB.    ESTBC. 

Mb.  ESTEE.  Mr.  Chairman :  I  want  to  say  this  right  here,  this  Con- 
vention does  not  know  what  the  meaning  of  the  amendment  proposed 
by  the  gentleman  from  Los  Angeles  is.  We  cannot  pass  upon  it  iut^lli- 
gently.  It  is  nearly  a  whole  page,  and  it  is  impossible  for  us  to  give  it 
that  consideration  that  so  grave  a  subject  deserves,  and  for  us  to  attempt 
to  adopt  or  reject  it,  as  presenteil  here  at  this  time,  would  be  unwiso 
in  the  extreme.  That  is  one  reason  I  am  cmpos«d  to  the  amendment. 
Now,  sir,  one  word  as  to  the  personal  part  of^  the  remarks  of  the  gentle- 
man from  Los  Angeles.  I  am  not  the  attorney  for  any  gas  or  water 
company;  but,  sir,  if  I  was,  I  deny  that  I  would  thereby  be  a  rascal.  I 
deny  that  it  would  affect  my  character,  upon  this  door,  or  anywhere.  I 
deny  that  because  a  man,  in  tlie  performance  of  a  professional  duty 
represents  his  clients,  that  he  thereby  becomes  unworthy  of  the  confi- 
dence of  the  people.  I  am  astonished  that  the  distinguished  gentleman 
from  Los  Angeles  should  attempt  to  bolster  up  an  argument  by  intimat- 
ing that  some  other  gentleman  was  the  tool  or  instrument  of  the  corpo- 
ration. Let  every  question  rest  upon  its  merits  or  demerits,  not  upon 
the  merit  and  demerit  of  the  man  who  proposes  it;  that  is  the  only  true 
way.  I  have  that  much  to  say,  because  this  matter  was  referred  to  in  a 
manner  to  convey  the  idea  that  I  was  here  to-  represent  the  interests  of 
some  corporation,  and  nbt  the  interest  of  the  people. 

BEMABKS   OF   UB.   BBOWN. 

Mr.  BROWN.    Mr.  Chairman  :  This  matter  has  been,  to  some  extent, 


discussed  before,  but  not  upon  the  same  ground  that  presents  itself  in 
this  measure  of  the  eentleman  from  Los  Angeles.  We  find  in  this  case 
it  is  difi*erent  entirely,  and  covers  something  which  was  not  covered 
before.  Now,  this  gives  to  individuals  as  well  as  companies  the  right  to 
lay  down  pipes  for  the  purpose  of  conducting  gas  and  water  for  utilita- 
rian purposes  in  these  cities.  Now,  we  heard  something  said  before  with 
regard  to  individuals  that  had  a  little  more  water  than  they  wished, and 
they  were  not  allowed  to  lay  down  pipes  to  conduct  it  around  through 
the  city  to  a  few  squares.  They  evidently  had  not  enough  to  supply 
public  buildings,  and  ^et  that  measure  required  that  public  buildings 
should  be  supplied  witii  gas  and  water  free.  That  was  highly  objection- 
able. Those  individuals  could  not  have  enough  water  to  supply  these 
public  buildings  at  all.  Secondly,  section  twenty-three  was  quite  indef- 
nnite.and  it  did  not  answer  the  purpose  and  it  was  so  regarded.  In  this 
case,  so  far  as  any  one  might  have  more  water  than  he  wished,  he  could 
dispose  of  it.  Pi|)e8  may  be  laid  down  for  that  purpose  without  com- 
pelling him  to  supply  public  buildings.  So  far  as  any  one  going  to  tear 
up  the  streets  is  concerned,  we  find,  in  this  last  amendment,  uiat  the 
municipalities  themselves  can  lay  such  restrictions  upon  such  parties  as 
they  may  deem  just.  They  are  under  the  restrictions  of  the  law,  and 
under  the  supervision  of  the  Superintendent  of  the  streets  in  everything 
that  they  do.  Giving  to  individuals  as  well  aa  to  companies  this  right, 
is  simply  fair  and  just,  because  the  object  is  not  to  give  a  monopoly  to 
any  one,  and  for  the  monopolieta  themselves  to  determine  whether  cer- 
tain companies  shall  have  this  right  or  not.  I  do  not  see  any  injustice 
that  it  can  work.  It  appears  to  me  to  be  entirely  fair.  The  cities  can 
determine  with  regard  to  this,  and  the  damages  can  be  laid  so  high  as  to 
prevent  any  individuals  whatever  from  laying  down  pipes  if  they  so 
choose.  And  if  they  wish,  they  can  regulate  the  thing  accordingly 
and  prevent  this  thing  of  monopoly  that  has  been  spoken  of  so  much. 
I  cannot  see  why  there  should  be  so  great  objection  to  this.  It  appears 
to  me  to  be  eminently  fair  and  just,  and  if  it  is  connetfpd  with  section 
twenty-five,  I  do  not  think  there  is  anything  irregular  or  informal  in  the 
matter.  It  embraces  a  great  principle.  I  shall  certainly,  in  the  present 
ease,  vote  for  the  amendment  offered  by  the  gentleman  from  Los  Angeles. 

Mr.  WATERS.    Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  Moreland,  Larkin,  Hunter,  and  Evey. 

The  main  question  was  ordered. 

Mb.  ESTEE.    I  call  for  the  reading  of  the  amendment. 

The  CHAIRMAN.    The  Secretary  will  read  the  amendment. 

Tbr  secretary  read : 

"  Amend  section  twenty-five  by  adding  at  the  end  thereof:  '  in  any 
city  where  there  are  no  works  owned  and  controlled  by  the  municipal- 
ity for  supplying  the  same  with  water  or  artificial  light,  any  individual 
or  company  duly  incorporated  by  the  laws  of  this  State,  shall,  under  the 
direction  of  the  Superintendent  of  Streets,  and  under  such  regulations 
08  the  municipality  may  prescribe  for  damages  and  indemnity  for  dam- 
ages, have  the  privilege  of  using  the  public  streets  and  thoroughfares 
thereof,  and  of  laying  down  pipes  and  conduits  therein  and  connection 
therewith,  so  faros  may  be  necessary  for  introduction  into  and  supply- 
ing such  city  and  its  inhabitants  either  with  gas  light  or  other  illumin- 
ating light,  or  with  fresh  water  for  domestic  and  other  purposes,  upon 
condition  that  the  municipal  government  shall  have  the  right  to  regu- 
late the  charges  thereof.' " 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

On  a  division,  the  votes  stood  43  ayes  to  Z2  noes. 

Tbe  CHAIRMAN.  No  quorum  voting;  the  members  will  please 
vote. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  47  ayes  to 
35  noes. 

The  CHAIRMAN.  The  question  recurs  6n  tbe  motion  to  strike  out 
the  whole  section. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  30  ayes  to  49  noes. 

Mr.  HAGER.  Mr.  Chairman:  I  have  a  small  amendment  which  I 
desire  to  make.  There  has  been  a  word  left  out  in  line  six.  I  move  to 
amend  by  inserting  the  word  "  levied  "  after  the  word  "  be,"  at  the  end 
of  the  sixth  line,  and  strike  out  the  word  "  and "  before  the  word 
"shall"  in  the  same  line. 

The  amendment  was  adopted. 

Mr.  REYNOLDS.    Mr.  Chairman  :  I  send  up  an  amendment. 

The  SECRETARY  read : 

"  Amend  section  twenty-five  by  adding  after  the  word  "  performed,"  in 
line  nine,  the  following :  '  And  no  municipal  corporation  shall  ever  have 
or  exercise  the  power  to  levy  an  assessment  upon  any  property  or  its 
owner  for  the  opening  or  improvement  of  any  streets,  or  to  defray  the 
expense  of  any  street  work,  which  assessment  shall  be  greater  in  amount 
than  the  additional  value  given  to  such  property  by  the  doing  of  such 
street  work.' " 

REIlARKa  OF  MR.   BETNOLDS. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  oflTer  that  amendment  in  the 
interest  of  the  owners  of  property  in  every  incorporated  city,  and 
es|iecially  in  the  City  of  San  Francisco,  and  other  large  neightmring 
cities,  "rhe  amendment  is  drawn  and  suggested  by  an  attorney  in  San 
Francisco,  who  has  been  for  many  years  engaged  in  street  assessment 
litigation,  both  for  and  against,  and  there  is  no  man  in  that  city  better 
prepared  or  belter  qualified  to  judge  of  what  is  right  and  just  between 
the  people  and  the  contractors,  than  he  who  drew  this  amendment.  He 
is  a  gentleman  who  could  not  possibly  have  any  selfish  interest;  it  is 
only  the  wisdom  which  comes  by  experience  in  street  assessment  litiga- 
tion that  prompts  the  suggestion  contained  in  the  amendment.  Now^, 
the  proposition  is  to  prevent  a  corporation  from  making  street  contracts 
or  doing  street  work,  and  levying  street  assessments  upon  property 
adjoining  the  work  to  be  done,  which  shall  be  greater  in  amount  than 
the  additional  value  given  to  such  projierty  by  the  improvement  made. 
I  think  no  man  will  question  the  justice  of  such  a  proposition.     Any- 
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thing  to  the  contrary  is  a  violation  of  the  spirit  if  not  of  the  letter  of  that 
other  provision  of  the  Constitution,  which  provides  that  property  shall 
not  be  taken  for  public  use  without  just  compensation.  But  under  the 
guise  of  public  necessit)^  this  is  done  every  day.  This  will  simply  pro- 
vide that,  if  you  are  going  to  make  a  public  improvement  on  a  street, 
you  shall  not  take  the  property  adjoining  that  property  for  the  purpose 
of  improving  that  street,  which  shall  not  benefit  that  property  to  an 
equal  amount.  If  you  do,  you  may  absolutely  confiscate  that  property, 
and  this  was  done  in  a  multitude  of  cases  in  the  City  of  San  Francisco. 
Property  has  actually  been  confiscated  by  assessments  for  improvements, 
until  the  property  actually  became  valueless  in  the  hands  or  the  owner, 
and  had  to  be  sold  by  the  Sheriff  to  pay  the  street  assessments,  and  sl^II 
there  was  a  debt  left  over  against  the  owner  of  the  property.  Mow,  sir, 
that  is  the  baldest  kind  of  injustice;  and,  if  it  should  be  asked  how  you 
are  to  remedy  this,  if  the  public  improvement  is  needed,  this  is  the 
easiest  way  in  the  world.  They  have  done  that  in  numerous  instances 
in  San  Francisco.  First  ascertain  the  cost  of  the  improvement,  and  then 
assess  the  cost  of  it  to  the  property,  and  ascertam  whether  you  are 
going  to  improve  the  property  as  much  as  the  assessment;  if  you  do, 
collect  the  assessment  of  the  property,  but  if  you  do  not,  collect  to  the 
amount  you  do  improve  the  property,  and  let  the  balance  be  a  charge 
against  the  public  treasury,  and  not  against  the  individual,  after  you 
have  taken  all  his  property  away  from  him.  There  is  no  difficulty  in 
proceeding  in  this  matter;  we  have  done  it  in  the  case  of  the  Montgomery 
Avenue  improvement,  we  have  done  it  in  the  case  of  Kearny  street, 
and  we  are  doing  it  in  the  ease  of  the  widening  of  Dupo'nt  street.  This 
practice  has  been  carried  out  and  it  works  well,  and  the  people  are  satis- 
fied with  it.  Take  an  example.  Contractors  will  start  in  and  find  a 
place  where  they  want  to  pave  a  street,  or  grade  it,  or  fill  it;  by  dint  of 
persuasion  they  will,  perhaps,  get  a  majority  of  the  frontage  to  vote  to 
consent  to  it.  They  get  a  resolution  passed  by  the  Board  of  Supervisors. 
And  on  that  improvement  there  will  be  some  property  that  will  be  totally 
ruined  by  the  onerous  assessment  raised,  ana  property  that  is  not 
assessed  at  all  will  be  benefited  by  this  very  improvement.  Kow,  if  this 
amendment  passes,  it  will  put  the  whole  city  alert;  all  the  citizens  will 
have  an  interest  in  these  assessments,  and  they  will  be  on  the  lookout 
to  see  whether  there  are  unnecessary  improvements  projected,  the  cost  of 
which,  if  it  exceeds  the  value  of  the  improvement  to  the  property,  will 
have  to  come  out  of  the  public  treasury. 

BIliABKS  07  H*.  OVEBTOX. 

Mb.  OVERTOK.  Mr.  Chairman  :  The  gentleman's  proposition  seems 
very  fair,  but  I  would  like  to  know  how  any  person  is  going  to  arrive  at 
the  benefits  to  be  derived  to  the  property.  Who  is  going  to  settle  that 
question?  A  new  street  may  be  projected,  and  they  may  assess  the 
property  holders  at  the  time  for  the  work,  and  at  the  time  the  street  is 
improved  the  property  will  not  seem  to  be  much  benefited,  but  in  the 
course  of  a  few  months,  or  a  few  years,  by  turning  the  public  travel 
into  that  street,  their  property  will  receive  ton  fold  the  benefits  that  it 
cost  them  to  improve. 

Mb.  REYNOLDS.  In  the  case  of  the  Montgomery  Avenue  opening 
a  Commission  was  created  and  made  this  very  adjustment.  It  works 
well,  and  the  people  are  satisfied  with  it,  and  there  is  no  fault  found 
with  it.  There  is  no  reason  in  the  world  why  there  should  not  be  a 
constant  committee  if  necessary. 

Mar  OVERTON.  At  the  time  the  improvement  was  made  it  was  not 
worth  much,  but  now  it  may  be  worth  ton  times  what  it  cost.  At  what 
time  are  you  going  to  fix  the  value  of  the  improvements?  What  time 
is  the  property  to  appreciate  to  the  amount  of  the  cost.  I  cannot  gee, 
Mr.  Chairman,  that  the  thing  would  be  practicable  at  all.  I  do  not 
think  there  could  be  any  way  to  ascertain  what  advantage  the  property 
is  to  receive  at  the  time  the  work  is  done.  There  must  be  some  time 
afterwards  fixed,  because  you  cannot  ascertain  at  the  time  what  advan- 
tage there  is,  and  it  may  bo  worth  ten  times  what  it  has  cost  aftor  a 
while. 

Mb.  REYNOLDS.  As  I  have  no  right  to  the  floor  again  I  will 
answer  the  gentleman.  All  these  questions  are  taken  into  considera- 
tion by  a  Commission  to  adjust  the  amounts,  and  that  seemed  to  give 
satisfaction. 

Mb.  CAMPBELL.  Mr'.  Chainnan :  It  took  several  years  to  settle  that 
Montgomery  Avenue  question,  and  the  Kearney  street  also,  and  if  we 
go  on  amending  this  section  we  will  find  that  it  is  absolutely  impossible 
to  open  a  street  in  any  city.  I  can  see,  in  the  amendment  itself,  the 
germ  of  a  thousand  injunctions,  of  litigation  pending  in  the  District 
Court,  and  going  to  the  Supreme  Court.  We  have  already  decided  that 
the  money  has  to  be  in  the  treasury  before  any  contract  can  be  made,  or 
any  improvement,  and  if  we  go  on  and  adopt  this  amendment  we  shall 
find  that  it  will  be  absolutely  impossible  to  open  any  street  in  any  city. 
Any  person  along  the  whole  line  of  the  street  who  desires  to  impede  the 
improvement,  or  to  prevent  its  being  made,  will  immediatoly  run  to  the 
Courts  for  injunctions,  and  it  will  be.  absolutely  impossible  to  make  the 
improvements  which  are  necessary  in  the  growing  cities  of  the  State. 

Me.  SIIURTLEFF.  Mr.  Chairman:  I  fully  agree  with  the  gentle- 
man from  Alameda  and  Sonoma.  There  is  no  question  but  that  the 
evils  to  which  the  gentleman  from  San  Francisco  has  alluded  have 
existed,  but  the  remedy  which  be  seeks  to  apply  will  inflict  a  greater 
evil.  I  have  been  a  Trustee  of  the  City  of  ^apa  for  some  three  years, 
and  am  a  member  of  the  Board  now,  and  in  my  judgment,  if  that  pro- 
vision should  become  the  organic  law,  it  would  put  a  stop  to  all  street 
improvements.  We  are  now  making  two  or  three  miles  of  improve- 
ments of  Greets  by  maca<lamizing  them.  If  that  was  the  law,  it  is  my 
judgment  that  you  would  not  see  any  more  street  improvements  there. 

beharks  or  UK.  bbooes. 

Mb.  RHODES.    Mr.  Chairman:  I  send  up  an  amendment. 
The  SECRETARY  read : 


"Amend  section  twenty-five  by  prefixing  the  following:  'The  Leg- 
islature may,  by  general  law,  authorize  municipal  corporations  to  levy 
assessments  for  local  improvements,  either  iu  whole  or  in  part,  on  the 
property  fronting  on  such  improvements  or  specially  benefited  thereby ; 
and  as  to  the  property  so  benefited,  assessmenta  may  be  levied  without 
regard  to  valuation  ;  but  as  to  all  other  real  property  within  the  limits 
of  such  corporation  tlie  assessment  shall  be  by  general  and  uniform 
tax.'  Also,  by  inserting  the  words  '  or  incorporated  town '  after  the 
word 'city' in  line  two,  and  the  word  'town'  after  the  word 'city'  in 
line  seven ;  also,  by  inserting  the  words  '  in  whole  or  in  part'  after  the 
word  'assessed'  in  line  four. 

Mb.  RHODES.  Mr.  Chairman :  The  object  of  that  amendment  in 
the  first  place  is  to  make  this  section  applicable  to  incorporated  towns. 
Aa  it  reads  now  it  applies  only  to  incorporated  cities.  I  have  realized 
in  my  own  town  iu  the  last  three  months  cases  where  this  amendment 
would  have  been  beneficial.  In  soma  cases  where  assessments  were 
made  and  taxed  upon  the  property  immediately  benefited,  the  taxes 
were  so  onerous  aa  to  defeat  the  scheme  entirely.  The  object  of  this 
amendment  is  to  provide  for  levying  special  assessments  upon  the  prop- 
erty benefited,  and  also  to  extend  it  to  the  town  at  large  by  a  general 
assessment.  The  object  is  to  enable  the  town  to  make  a  special  assess- 
ment on  the  property  specially  benefited,  and  then  to  go  for  a  further 
assessment  upon  the  town  at  large.  In  the  case  that  I  speak  of,  I  am 
satisfied  that  it  would  meet  a  difficulty  that  has  beset  us  at  the  very 
outset. 

BEUABES  OF   MB.  MCPABLAND. 

Mb.  McFARLAND.  Mr.  Chairman:  If  I*underatand  the  amend- 
ment oflered  by  the  gentleman  from  Yolo,  I  am  certeinly  very  much  in 
favor  of  it.  His  amendment  goes  upon  the  theory  that  if  a  city  or 
town  desires  to  make  an  improvement  for  the  benefit,  to  a  very  great 
extent,  of  the  whole  city  or  town,  that  the  burden  of  taxation  may  be 
divided  between  those  who  own  the  property  in  the  locality  and  the 
whole  city  or  town.  It  seems  to  me  that  this  is  a  very  just  provision. 
I  have  always  thought  that  it  was  a  great  outrage  for  a  town  or  city,  for 
the  convenience  of  the  whole  population,  to  a  great  extent,  to  compel 
men  who  happen  to  own  property  in  any  particular  street  to  bear  all 
the  expense  of  some  improvement  sought  to  be  made,  which,  to  a  great 
extent,  was  intended  to  inure  to  the  benefit  of  the  whole  town.  Take 
San  Francisco,  for  instance.  She  thinks  a  portion  of  Dupont  street 
ought  to  be  improved.  Perhaps  a  majority  of  the  people  on  the  street 
desire  it  also.  But  here  are  some  men  who  own  property  upon  that 
street  who  are  not  able  to  do  it.  The  assessment  is  almost  a  confiscation 
of  their  property.  Now,  it  seems  to  me  that  where  a  city  or  town 
desires  a  general  improvement  of  its  property  by  opening  or  widening 
streets,  and  compelling  men  to  cut  down  their  houses  or  build  them 
over  again,  that  the  city  itself  ought  to  bear  some  of  the  general  expense 
of  an  improvement  which  is  intended  for  the  general  welfare.  I  think 
that  the  amendment  of  the  gentleman  from  Yolo,  if  I  understand  it,  is 
a  very  good  and  just  one. 

Mb.  BLACKMER.  Mr.  Chairman:  I  wish  to  call  attention  to  what 
I  think  is  a  verbal  inaccuracy  in  the  amendment  offered  by  the  gentle- 
man from  Los  Angeles,  which  has  been  adopted.  It  reads  as  follows: 
"Any  individual,  or  company  duly  incorporated  by  the  laws  of  this 
State."  I  think  it  should  read,  "  duly  incorporated  under  the  laws  of 
this  State."  The  law  does  not  incorporate  anything,  but  corporations 
may  be  formed  under  the  law. 

Mb.  HOWARD.    I  accept  that  amendment  if  there  is  no  objection. 

The  CHAIRMAN.  If  there  is  no  objection  the  correction  will  be 
made. 

BEHABCS  or  MB.  CAMPBELL. 

Mb.  CAMPBELL.  Mr.  Chairman :  I  have  one  word  to  say  on  the 
amendment  ofi°ered  by  the  gentleman  from  Yolo.  While  it  is  doubtless 
intended  to  produce  just  and  beneficial  results,  it  would  be  apt  to  lead 
to  very  great  evils  in  another  direction.  Take  the  City  of  Ban  Fran- 
cisco, why,  already  the  property  owners  off  the  line  of  these  streela  that 
have  been  enumerated,  have  been  assessed  for  the  improvements  in 
opening  the  particular  streets  on  which  their  property  stands;  they  have, 
it  is  true,  in  many  instances,  been  obliged  to  pay  enormous  sums,  equal- 
ing or  exceeding,  in  some  instances,  the  value  of  their  property.  I«ow, 
is  it  just  to  those  who  have  paid  in  that  manner  for  ttie  opening  of 
those  streets,  to  say,  that  if  it  is  proposed  to  open  a  street  in  the  outside 
of  the  city,  which  they  probably  may  never  use  in  the  course  of  a  life- 
time, that  they  shall  be  taxed  also  for  opening  that?  Where  do  you  pro- 
pose to  draw  the  line,  and  in  what  manner?  It  seems  to  me  that  the 
thing  is  wholly  impracticable.  We  cannot  regulate  it  and  moke  a  cer- 
tain settled  rule  here— leave  that  power  with  the  Legislature;  either  the 
State  or  local  Legislature.  Who  is  to  determine  as  to  whether  it  isagen- 
eral  public  benefit,  or  whether  it  is  merely  a  benefit  to  the  people  on  the 
particular  streets?  The  'truth  is  that  these  streets  ought  not  to  be 
opened,  and  it  is  a  fair  presumption  that  the  local  legislatures  will  not 
provide  for  their  opening,  unless  there  is  some  benefit  to  be  derived  from 
their  opening.  It  is  generally  done  at  the  request  of  the  property 
holders,  or  a  majority  at  least,  of  the  property  holders  on  the  street, 
and  if  they  object  to  it,  why,  their  prot^t  is  or  ought  to  be  final. 

Mb.  REYNOLDS.  Why  was  this  principle  applied  to  the  wideningof 
Dupont  street  ? 

Mb.  CAMPBELL.'  In  regard  to  the  wideningof  those  streets  there 
has  been  litigation  and  delay  for  years;  and  if  you  adopt  the  amend- 
ment of  the  gentleman  from  San  Francisco,  you  will  find,  in  addition 
to  the  other  difficulties  that  may  arise  out  of  this  section,  that,  first  of 
all,  you  will  have  to  go  through  a  long  litigation  before  you  can  deter- 
mine the  assessments.  Many  years  will  have  elapsed  before  these 
questions  will  be  decided,  and  it  will  really  put  a  stop  to  all  public 
improvements  in  the  streets  of  our  growing  cities. 
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BEHARKS  or  UB.   BAORB. 

Mb.  HAGER.  Mr.  Chairman  :  The  intent  of  the  section,  as  reported 
by  the  committee,  is  that  where  improvements  are  made  upon  streets 
which  is  chargeable  to,  or  may  be  assessable  upon,  private  property,  that 
the  costs  shall  be  estimated  and  collected  before  the  improvement  is 
made.  Now,  if  that  is  done  it  will  save  a  great  deal  of  trouble,  and 
every  person  owning  property  will  know  exactly  what  he  is  going  to  pay. 
If  any  contractor  undertakes  to  clo  the  work  he  knows  that  ho  is  going 
tu  get  bis  pay.  Take  Dupont  street  and  Montgomery  avenue.  It  is  in 
litigation  yet.  The  proiwrty  holders  resiatetl,  yet  they  petitioned  for  the 
improvement.  Now,  if  we  provide  that  the  assessment  shall  be  paid 
into  the  treasury  before  the  work  is  commenced,  every  citizen  can  con- 
test the  assessment  at  the  time.  That  is  the  rule  all  over  the  world. 
That  is  the  principle  involved  in  section  twenty-five,  which  1  think  is  a 

food  one.  I  have  known  of  cases  where  property  has  been  confiscated 
y  these  onerous  assessments  for  opening  streets.  Now,  then,  the  prin- 
ciple involved  in  the  general  provision  is  the  correct  one.  It  would  be 
a  convenience  to  every  one.  Now,  in  regard  to  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  how  are  you  to  ascertain  tliatfact? 
There  is  no  machinery  here  for  it.  You  would  have  to  resort  to  legisla- 
tion for  the  means  of  carrying  it  out,  and  it  would  make  litigation  in 
advance  for  the  purpose  of  ascertaining  the  fact.  The  constitution  can- 
not pi'oviile  the  machinery  for  ascertaining  that  fact.  Therefore  I  think 
the  amendment  is  a  matter  that  ought  to  be  left  to  the  laws  of  the  city, 
or  to  the  general  laws  of  the  State,  to  make  provision  fur  cases  of  that 
kind.  In  regard  to  the  amendment  of  the  gentleman  from  Yolo,  I  did 
not  hear  it  read,  and  I  do  not  know  what  the  purport  of  it  is. 

Mb.  TOWNSKND.     Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  Biggs,  Welling,  Huestis,  and  Davis. 

The  main  question  was  ordered. 

Thr  chairman.  The  first  question  is  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  San  Francisco,  Mr.  Keynolds. 

The  amendmenl  was  rejected. 

Thb  chairman.  The  question  recurs  on  the  adoption  of  the 
amendment  oifered  by  the  gentleman  from  Yolo,  Mr.  Rhodes. 

The  amendment  was  rejected. 

AC<)(;i3ITI0N  or  WATEB  WOBKS. 

Mb.  smith,  of  San  Francisco.  Mr.  Chairman :  I  send  up  an  amend- 
ment. 

Thb  secretary  read : 

"  Amend  by  adding  to  section  twenty-five  the  following :  '  Providetl, 
within  four  years  after  the  a<loption  of  this  Constitution,  every  city  in 
this  State  containing  one  hundred  thousand  people  or  more,  shall,  by 
condemnation,  purchase,  appropriation,  and  construction,  become  the 
owner  of  water  works  and  water  rights  sulfioicnt  to  supply  ils  popula- 
tion with  good  water;  provided,  no  city  pro<;uring  its  supply  of  water  or 
works  by  condemnation  or  purchase,  the  sum  paid  fur  such  works  shall 
not  exceed  ($7,000,000)  seven  million  dollars.' " 

BEUARKS    or   MB.    SMITH. 

Mr.  smith,  of  San  Francisco.  Mr.  Chairman :  I  am  in  favor  of 
this  addition,  as  it  seems  to  me  that  it  is  essential  to  the  welfare  of  the 
people  of  this  State,  that  all  cities  should  be  the  owner  of  its  own  watdr 
works,  for,  sir,  by  such  the  people  are  relieved  of  one  of  the  greatest 
evils  that  could  fall  upon  any  city,  that  is,  a  niono|iolizing  water  com- 
pany. I  find,  sir,  in  the  eastern  cities  where  the  water  works  are  owned 
by  the  city,  that  it  does  not  cost  as  much  for  water  by  the  year,  as  it 
costs  in  San  Francisco  for  one  month.  Sir,  it  would  be  a  waste  of  time 
for  me  to  illustrate  how  the  people  of  that  city  has  been  treated  by  this 
grasping  nioiioiwiy ;  they  have  been  taxed  to  the  utmost  limits,  and 
that  portion  of  the  charter  of  the  water  company  of  San  Francisco,  as 
relates  to  Commissioners,  never  has  been  carried  into  effect  until  at 
the  session  of  the  last  Legislature,  when  a  nefarious  e<:heme  to  rob  the 
people  of  fifteen  millions  of  dollars  for  a  lot  of  worn  out  works  was  set 
on  loot;  and,  sir,  not  until  the  people  arose  in  their  might, and  in  thun- 
der tones  demanded  to  be  protocted  against  this  wrong  did  the  authori- 
ties and  the  wator  company  coiidesceiid  to  appoint  the  Commissioners, 
and  they  only  confirmed  the  evil,  and  if  anything  made  matters  worse. 
Now,  sir,  this  company,  according  to  its  charter,  can  collect  rates  for 
none  but  for  family  uses,  and  we  find  them  compelling  the  city  to  pay 
them  for  the  supply  to  the  parks  and  public  buildings;  and  when  not 
paid,  the  supply  was  shut  off,  and  why?  Because  the  people  have 
allowed  this  evil  to  grow,  year  after  year,  until  now  they  have  control 
of  the  city;  and,  sir,  it  is  only  by  such  a  provision  ns  this,  placed  in  the 
Constitution  that  this  evil  can  be  wipea  out.  This  company  has  not 
kept  faith  with  the  people  of  San  Francisco.  Sir,  I  do  not  wish  to  con- 
demn the  works  of  any  corporation  without  just  compensation,  and  this 
addition  to  the  section  contemplates  nothing  of  the  kind;  but,  sir, 
knowing  the  trickery  of  the  present  and  past  jioliticians  that  have  been 
in  office  in  Ban  Francisco,  1  wished  to  limit  the  price,  in  case  of  con- 
demnation, to  the  price  asked,  as  I  understand,  by  the  company  a  few 
years  ago,  and  to-day  cannot  be  worth  as  much;  for  I  claim  it  would 
cost  the  city  at  least  six  millions  to  get  a  sufficient  supply,  and  increase 
the  size  of  the  pipes  throughout  the  city,  as  they  aro  too  small  and 
would  have  to  be  replaced  witb  those  of  a  larger  size  and  a  larger  sup- 
ply obtained;  and,  sir,  at  the  present  time  certain  parts  of  the  city  are 
not  safe  in  the  case  of  fire.  Sir,  I  understand  that  other  parts  of  the 
State  are  very  near  in  the  same  situation  as  San  Francisco  in  regard 
to  this  question,  and,  as  these  corporations  have  treated  the  people,  so 
we  should  handle  them  without  gloves.  Now,  sir,  by  this  section  it 
does  not  limit  the  amount  that  a  city  shall  pay.  for  its  works  constructed 
by  itself.  Sir,  we  have  the  power  under  the  right  of  eminent  domain 
to  condemn  it  if  the  Slate  so  choose.  I  read  from  Cooley  on  Consti- 
tutional Limitation,  third  edition,  page  five  hundred  and  twenty-six,  as 
to  what  projjerty  is  subject  to  this  right:  "  Every  species  of  property 


which  the  public  needs  require,  and  which  Government  cannot  lawfully 
appropriate  under  any  other  right,  is  subject  to  bo  seized  and  appro- 
priated under  the  right  of  eminent  domain,  with  the  exception  of 
money  or  that  which  in  ordinary  use  passet  as  such.  Neither  of 
which  can  it  be  needful  to  take  under  this  power."  In  the  case  of  the 
Ches<u>eake  and  Ohio  Canal  Company  against  Key,  reported  in  third 
CrancTi,  Maryland  reports,  the  Court  held:  "That  the  means  of  ascer- 
taining the  just  com|)ensation  were  left  to  be  decided  by'the  public 
authority  which  should  have  the  power  to  take  the  private  property  foi" 
public  use.  All  the  States  prior  tu  the  adoption  of  the  Constitution 
exercised  this  right,  and  still  continue  to  exercise  it."  I  cite  this 
authority  to  show  that  the  State  has  the  right  to  condemn  if  it  so 
chooses  to  do.  But,  sir,  if  these  companies  are  not  satisfied  with  a  fair 
price  offered,  let  them  keep  their  works,  and  the  cities  will  build  works 
of  their  own,  and  thereby  be  relieved  from  this  water  curse  that  has 
fastened  itself  upon  the  State  from  one  end  to  the  other;  therefore,  I 
hope  the  addition  will  be  adopte<l. 

Thb  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 

Mb.  liAUBOL'R.  Mr.  Chairman :  I  have  been  expAting  the  school- 
master of  this  Convention  to  go  for  this  section.  I  move  that  the  words 
"made"  and  "done"  in  the  second  line  be  transposed.  I  cannot  state 
the  rule  of  grammar,  because  I  have  forgotten  my  grammar,  but  I 
undersUnd  that  these  words  sliouM  be  made  to  occur  in  the  order  they 
apply.  It  shonld  read:  "no  public  work  or  improvement  shall  be 
done  or  made."    I  move  that  the  words  be  transposed. 

Thb  chairman.  If  there  be  no  objection  the  transposition  will  be 
made. 

Mb.  TULLY.  I  move  that  that  be  referred  to  Mr.  Herrington,  of 
Santa  Clara. 

The  CHAIRMAN.  The  gentleman  is  out  of  order.  If  there  be  no 
further  amendment  to  section  twenty-five,  the  Secretary  will  read  section 
twenty-six. 

LOCAL    LEQISLATION. 

Thi  SECRETARY  read: 

Sec.  26.  The  Legislature  shall  not  pass  any  local  or  special  law  in 
the  cases  following: 

Regulating  the  affairs  of  counties,  cities,  towns,  townships,  wards,  city 
or  county  &ards  of  Education,  school  districte,  or  other  political  or 
municipal  corporation  or  subilivision  of  the  State; 

Authorizing  the  laying  out,  opening,  altering,  maintaining,  or  vacat- 
ing roads,  highways,  streets,  alleys,  town  plats,  or  parks; 

Relating  to  cemeteries,  graveyards,  or  public  grounds  not  of  the  State; 

Locating  or  changing  county  seats; 

Incoriiorating  cities,  towns,  or  villages,  or  changing  their  charters; 

Creating  offices,  or  prescribing  the  powers  and  duties  of  officers  in 
counties,  cities,  towns,  townships,  or  school  districts; 

Regulating  the  fees  or  extending  the  powers  and  duties  of  county  or 
municipal  onicers; 

Regulating  the  management  and  maintenance  of  public  schools,  the 
building  or  repairing  of  school  or  Court  bouses,  and  raising  of  money 
for  such  purposes; 

Extending  the  time  for  the  assessment  or  collection  of  county,  city,or 
other  municipal  taxes,  or  otherwise  relieving  any  Assessor  or  Collector 
of  county  or  city  taxes  from  the  due  performance  of  the  official  duties, 
or  their  securities  from  liability; 

Ijegalizing  the  unauthorized  or  invalid  acts  of  any  officer  or  agent  of 
any  county  or  municipality  thereof; 

Directing  the  payment  of  money  out  of  the  treasury,  or  by  any  officer, 
of  any  county,  city,  or  town,  without  the  consent  of  such  county,  city, 
and  town ; 

Directing  the  payment  of  money  from  out  of  the  treasury,  or  by  any 
officer  of,  or  creating  any  liability  against,  a  county,  city,  town,  or  any 
public  or  municipal  corporation,  without  its  consent. 

Mr.  HAGEK.  Mr.  Chairman :  I  move  to  strike  out  lines  six,  seven, 
eight,  nine,  eleven,  twelve,  twenty-four,  and  twenty-five. 

The  motion  prevailed. 

Mr.  SCHELL.  Mr.  Chairman:  I  move  to  strike  out  lines  twenty- 
two  and  twenty-three. 

BKUABES  or  MB.  BAOEB. 

Mb.  HAGER.  Mr.  Chairman  :  I  desire  to  say  a  word.  I  will  explain 
this  matter.  I  have  stricken  out  all  that  has  been  actually  adopted  in 
the  report  of  the  Committee  on  Legislative  Department.  There  are 
some  (laragraphs  that  are  nearly  the  same,  but  there  is  a  distinction  and 
a  difference.  If  we  adopt  what  remains  here  it  will  be  engrafted  in  the 
report  of  the  Committee  on  Revision,  in  the  right  report  and  under  the 
proper  head.  The  Committee  on  Revision  will  arrange  all  that  is 
adopted  in  proper  form.  Many  places  could  be  pointed  out  where  they 
will  have  to  take  a  provision  from  one  report  and  put  it  in  another.  If 
what  remains  here  be  adopted,  and  the  Committee  on  Revision  find  that 
the  same  thing  is  adopted  in  the  legislative  article,  they  will  not  put  it 
in  twice.  There  can  be  no  harm  done  in  leaving  these  provisions  in. 
If  the  gentleman  makes  the  motion  because  he  does  not  approve  of  those 
lines.'all  right. 

Mb.  BIGGS.  It  would  be  much  more  work  to  the  Revising  Commit- 
tee.   I  do  not  see  any  sense  in  adopting  a  thing  twice. 

Mr.  HAGER.  Notatall.  There  is  nothing  here  that  is  substantially 
the  same  as  adopted.  There  is  nothing  left  here  that  is  actually  the 
same ;  but  there  is  no  use  of  our  disputing  over  the  fact  of  w,bether  it  is 
in  or  not.  If  there  is  anything  here  which  you  object  to  yourself,  get 
up  and  move  to  strike  it  out. 

Mb.  SCHELL.  Mr.  Chairman:  The  gentleman  spoke  particularly  of 
the  amendment.  Now,  I  differ  with  him  so  far  as  his  proposition  is 
concerned,  that  we  had  better  adopt  the  whole  thing  in  toto,  and  then 
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let  the  Committee  on  Revision  and  Adjustment  fSx  it  up.  I  believe  that 
the  better  plan  ia  to  make  it  as  (lerfeut  as  we  can.  The  amcndmeiu 
which  I  have  otfered  is  to  strike  out  this  pro|>osition:  "Legalizing  the 
unauthorized  or  invalid  acts  of  any  officer  or  agent  of  any  county  or 
municipality  thereof."  It  is  covered  fully  and  more  broadly  in  the 
report  of  the  Committee  on  Legislative  Department,  which  is  already 
adopted.  This  provision  applies  only  to  counties  and  municipalities. 
The  other  covers  all  that  and  a  great  deal  more.     It  covers 

Mr.  HAUKR.  The  one  relates  to  State  officers  alone,  and  the  other 
relates 

Mr.  SCIIELL.  I  hope  the  honorable  gentleman  will  possess  bis  soul 
in  patience.    I  move  the  previous  question. 

The  main  question  was  ordered. 

Thk  CH  AI  RM  an.  The  question  is  on  the  adoption  of  the  amendment 
offered  by  the  gentleman  from  Stanislaus,  Mr.  Scliell. 

The  amendment  was  adopted. 

Mr.  IIEKRINGTON.    I  desire  to  offer  a  new  section. 

Mr.  CAPLES.  Mr.  Chairman:  I  move  to  strike  out  section  twenty- 
six,  and  I  do  so  for  the  reason  that  I  believe  it  to  be  the  shortest  road  nut 
of  this  difficulty.  I  believe  that  every  material  provision  is  contained 
in  section  twenty-five  of  the  report  of  the  Committee  on  Legislative 
Department,  as  amended  in  Committee  of  the  Whole.  However,  if 
after  gentlemen  have  had  time  to  make  an  examination,  they  should 
find  anything  that  is  not  covered  or  embraced  in  section  twenty-five  of 
that  report  as  adopted  by  the  Cximmitteeof  the  Whole,  there  will  be  time 
enough  to  remedy  any  little  defect  that  there  may  be  in  that  respect 
I  have  examined  carefully,  and  I  find  nothing  in  section  twenty-six  of 
the  report  now  under  consideration  that  is  not  embraced  in  section 
twenty-five  of  the  report  of  the  Committee  on  Legislative  Department. 
It  is  true,  that  in  some  oases  the  language  is  a  little  different,  but  the 
subject-matter,  I  believe,  is  covered.  The  provision  in  the  report  of  the 
Committee  on  Legislative  Department,  as  adopted  in  Committee  of  the 
Whole,  embraces  thirty-three  separate  and  distinct  counts.  This  report 
under  consideration  embraces  some  twenty-eight.  I  think  that  the 
action  already  had  by  this  committee  upon  this  subject,  is  comprehen- 
sive and  ample,  and  covers  the  whole  ground;  and,  as  before  remarked, 
if  it  should  turn  out  that  any  matter  had  been  left  out,  it  will  be  time 
enough  when  we  get  into  Convention  to  remedy  the  evil.  But  to  adopt 
tins  section  in  the  form  that  it  is  now  in,  and  throw  this  and  the  other 
report  of  the  Legislative  Committee  upon  the  Committee  on  Revision 
and  Adjustment,  makes  a  confused  mass,  and  may  lead  to  difficulty  and 
confusion  in  determining  what  should  and  what  should  not  be  included 
in  their  report.  Therefore,  believing  that  this  is  the  easiest,  shortest, 
and  most  direct  road  out  of  the  difficulty,  I  move  that  it  be  stricken  out. 

Tbr  CHAIRMAN.    The  question  is  on  the  motion  to  strike  out. 

On  a  divijinn,  the  vote  stood  36  ayes  to  35  noes. 

Thr  CHAIRMAN.  There  is  no  quorum  voting.  Members  will 
please  vote. 

A  second  division  resulted  in  a  vote  of  37  ayes  to  36  noes — ^no  quo- 
rum voting. 

Mr.  Mcr'ARLAND.    Mr.  Chairman :  I  move  that  the  committee  rise. 

Mr.  STEDMAN.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  the  article  back,  and  recommend  its  adoption. 

Mr.  WEST.     I  have  a  new  section  I  desire  to  offer. 

Mr.  McFARLAND.  I  rise  to  the  point  of  order,  that  no  question  is 
in  order  except  the  motion  to  rise. 

TuF.  CHAIRMAN.  The  Chair  is  unable  to  decide  whether  there  is  a 
quorum  present,  and  the  Clerk  will  call  the  roll. 

The  roll  was  called,  and  eighty-four  members  answered  to  their  names. 

Thr  CHAIRMAN.  There  is  a  quorum  present.  A  division  is  called 
for  on  the  last  motion. 

Mr.  BIUGS.  I  wish  to  make  a  statement.  I  am  in  hopes  that  the 
motion  of  the  gentleman  from  Sacramento  will  prevail.  The  Legisla- 
Jlve  Committee  took  a  good  deal  of  time,  and  went  on  to  enumerate 
until  they  got  to  some  thirty-three. 

Thr  CHAIRMAN.  The  question  is  on  the  motion  to  strike  out  the 
section. 

The  motion  prevailed,  on  a  division,  by  a  vote  of  44  ayes  to  39  noes. 

Mr.  IIERItlNGTON.  Mr.  Chairman:  I  have  a  now  section  that  I 
desire  to  offer. 

WATER  AND  0A3  RATKS. 

Thk  SECRETARY  read : 

Skc.  — .  The  rates  and  compensation  for  furnishing  gas  for  light  to, 
or  supplying  any  municipality  of  this  State,  or  the  inhabitants  thereof, 
with  water,  shall  be  annually  established  by  the  Board  of  Supervisors, 
or  other  governing  body  of  such  municipality,  where  such  rales  are  col- 
lected by  ordinance,  which  ordinance  shall  remain  in  force  one  year 
afler  adoption,  and  no  longer.  Any  person,  corporation,  or  company 
collecting  gas  or  water  rates  in  any  municipality  of  this  Stale,  otherwise 
than  as  established  by  law,  shall  forfeit  the  franchise  and  the  gasor  water 
works  of  such  person  or  company  to  such  municipality  where  such  rates 
are  collectible  for  the  public  use. 

RRMARKS   OF   UR.   HERRINOTON. 

Mr.  HERRINGTON.  Mr.  Chairman:  This  Convention  has  seen  fit 
in  its  wisdom  to  adopt  a  system  of  local  governments,  and  are  attempt- 
ing in  this  Constitution  to  arrange  for  them  a  new  class  of  communities 
to  act,  upon  their  own  judgment,  independently  of  legislative  control, 
and  in  doing  so  we  have,  to  a  very  great  extent,  defined  the  powers, 
jurisdiction,  and  duties  which  they  are  to  exercise  and  enforce.  I  say 
that  above  all  things  we  should  not  leave  these  young  communities,  or 
these  small  communities,  to  be  the  prey  of  those  institutions  which  have 
been  found  to  be  almost  the  masters  of  even  the  Ijegislature  itself,  as 
has  been  announced  upon  this  floor,  time  after  time.  This  amendment 
proposes  simply  to  place  these  young  communities,  or  these  small  com- 
munities, so  to  speak,  in  a  position  where  the  executive  head  and  the 


legislative  authority  shall  have  the  control  of  the  contracts  that  will  be 
entered  into  by  these  young  corporations  in  such  a  way  as  that  the 
people  will  not  be  imposed  upon  by  extortion.  These  gas  companies 
nave  become  a  necessity  tj  the  cities  and  towns  of  this  State.  Water 
companies  have  also  become  necessities  to  the  cities  and  town  of  this 
State,  but  whilst  they  have  invested  their  funds  in  this  class  of  enter- 
prises that  is  no  reason  why  they  should  be  left  to  prey  upon  these  com- 
munities with  but  very  little  ex|)erieiice  in  transactions  of  that  character. 
The  ordinances  are  changed  from  year  to  year,  and  unless  we  fix  some 
certain  rule  by  which  they  shall  be  controlle<l,  in  every  instance  they 
will  be  dictated  by  those  wiiose  business  it  is  solely  to  consult  their  own 
interests.  Their  influence  becomes  unbounded,  and  while  I  do  not 
charge  that  every  transaction  that  is  attempted  by  these  organizations 
is  attempted  fur  the  purpose  of  fraud,  I  do  say  that,  like  most  indi- 
viduals engaged  in  any  private  enterprise,  they  work  really  for  their 
own  ends.  They  are  not  to  be  blamed  fordoing  so.  It  is  but  the  instinct ' 
of  human  nature.  It  is  not  to  be  wondered  at  that  they  do  so,  but  I  do 
submit  that  guards  should  be  placed  about  tfiese  communities  in  such  a 
wa^  as  that  these  organizations  shall  be  constantly  under  their  control. 
This  section  requires  that  these  rates  shall  be  fixc^,  year  after  year,  by 
the  Supervisors  of  citios,  or  cities  and  counties,  that  are  organized  under 
ootporate  Acts  or  charters,  giving  them  power  and  authority  to  fix  these 
rates  from  year  to  year,  and  compelling  it  to  be  done. 

Mr.  BIGGS.  Mr.  Chairman  :  As  we  have  had  a  great  deal  of  gas 
and  a  great  deal  of  water,  and  as  it  is  considered  that  the  escaping  of  so 
much  gas  is  dangerous,  I  am  in  hopes  that  the  additional  section  will 
be  vot^  down,  and  I  therefore  move  the  previous  question. 

Seconded  by  Messrs.  Tully,  Townsend,  Schell,  Stuart,  and  Charles. 

The  main  question  was  ordered. 

The  CHAIRMAIf.  The  question  is  on  the  adoption  of  the  new-  sec- 
tion, offered  by  the  gentleman  from  Santa  Clara,  Mr.  Ilerrington. 

On  a  division  the  vote  stood :  23  ayes  to  42  noes. 

The  CHAIRMAN.    No  quorum  voting ;  members  will  please  vote. 

The  section  was  rejected,  on  a  division,  by  a  vote  of  33  ayes  to  4i  noes. 

CASK  OP  ORPBAKS. 

Mr.  WEST.    Mr.  Chairman  :  I  offer  an  additional  section. 

The  SECRETARY  read: 

"The  several  counties,  and  cities  and  counties  of  the  State  shall  pro- 
vide for  the  care  and  maintenance  of  minor  orphans,  half  orphans, 
abandoned  children,  and  aged  persons  in  indigent  circumstances,  within 
their  rtspective  limits;  prooided,  thut  from  and  after  the  first  day  of 
January,  eighteen  hundred  and  eighty-four,  no  money  shall  be  appro- 
priated or  drawn  from  the  State  treasury  for  the  use  and  benefit  of  any 
ooriioration,  association,  asylum,  hospital,  or  any  other  institutioi^  not 
under  the  exclusive  management  and  control  of  the  State  as  a  State 
institution,  nor  shall  any  grant  or  donation  of  property  be  made  thereto 
by  the  State." 

Mr.  west.  Mr.  Chairman  :  We  have  already,  b^  a  different  section, 
adoptedbythiscommittoe, on  the  report  of  the  Committee  on  City,  County, 
and  Township  Organizatiou,  shown  conclusively  that  this  Couvenlion  is 
in  favor  of  local  self-government;  of  leaving  to  the  different  counties 
all  matters  purely  local,  and  all  subjects  that  can  be  controlled  by  the 
different  counties.  Now,  sir,  the  adoption  of  this  section  will  enable 
the  counties  to  provide,  in  their  own  immediate  localities,  for  the 
orphans,  half  orphans,  indigent  and  aged  pers<m3  within  their  counties 
or  cities  respectively.  I  believe  it  is  in  accordance  with  the  principles 
of  local  self-government  as  near  as  possible  to  the  people;  therefore  t 
hope  that  the  committee  will  take  a  favorable  view  of  this  section  and 
adopt  it. 

remarks  up  HR.  BtOGS. 

Mr.  BIGGS.  Mr.  Chairman:  I  regret  very  much  that  my  friend 
from  Los  Angeles  has  brought  in  this  proposition  here  at  this  dsr.  That 
thing  was  brought  in  here  in  this  Convention  when  we  had  a  very  full 
bouse,  and  it  was  settled  at  that  time.  When  there  is  such  a  sparse 
house  I  regret  very,  much  that  the  gentleman  should  propose  that  sec- 
tion here  on  this  occasion. 

Mr.  west.  It  is  very  different  from  the  section  that  was  voted  on 
in  the  Committee  of  the  Whole,  before.  It  provides  that  the  counties 
shall  take  care  of  their  own  orphans  and  halt  orphans. 

Mr.  BIGGS.  I  heard  the  argument  here  upon  this  floor  upon  that 
question,  and  it  was  said  that  it  was  the  will  and  disposition  of  this  Con- 
vention, and  the  people  of  this  State,  to  place  these  orphans  under  the 
charge  of  the  State.  That  was  the  first  proposition.  Now  the  gentle- 
man comes  in  and  proposes  to  place  them  under  the  charge  of  the  coun- 
ties of  the  State.  Now,  it  is  well  known  that  the  counties  are  not  in  a 
condition  to  build  asylums  for  the  counties.  If  you  will  take  the  reporta 
of  the  building  of  the  Insane  Asylum,  the  Deaf  and  Dumb  Asylum,  and 
every  public  building  in  this  State,  you  will  find  that  it  is  proven  beyond 
a  doubt  that  it  coste  about  one  thousand  dollars  per  capita.  How  could  _ 
counties  build  these  asylums  when  they  are  almost  bankrupt?  My  ' 
county  to-day  has  to  mortgage  a  large  amount  of  ita  real  estate.  Now> 
gentlemen  come  up  here  and  ask  that  the  counties  do  this  thing.  How 
will  they  go  on  and  build  their  asylums?  You  may  as  well  abandon 
these  little  waifs  and  orphans;  you'might  just  as  well  turn  them  outon 
the  streeta. 

Why,  in  the  name  of  God,  do  these  gentlemen  bring  up  such  a  ques- 
tion as  this, and  try  to  force  it  through,  because  we  have  got  a  very  small 
delegation  here  this  evening?  When  we  had  a  full  hoUse  there  were 
some  ninety  odd  of  these  delegates  went  right  square  upon  the  record 
and  voted  against  the  State  building  asylums  to  take  care  of  these  little 
orphan  children.  There  is  a  sort  of  rivalry  existing  between  the 
Protestante  and  the  Catholics  as  to  who  shall  take  the  most  care  of  these 
little  children,  and  the  result  is  that  they  are  thoroughly  cared  for.  This 
city  has  made  up  several  thousand  dollars,  and  established  an  asylum 
where  these  children  are  raised  in  the  fear  and  admonition  of  the  Lord. 
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Do  you  propose  to  put  them  out  to  the  lowest  bidder,  who  will  keep 
them  where  their  moral  training  will  not  be  cared  for  in  the  least?  God 
knows  I  hope  this  Convention  is  composed  of  a  diSerent  element;  that 
they  have  some  feelings  of  humanity,  and  some  feelings  for  the  little 
wards  and  waifs  of  this  State. 

Mr.  west.  I  profess  to  possess  as  much  feeling  for  these  orphan 
children  as  any  other  gentleman,  and  I  do  not  propose  to  abandon  the 
waifs  of  this  State,  I  propose  that  they  shall  be  cared  for  in  the  localities 
where  their  mothers  reside. 

Mr.  biggs.  I  asked  the  gentjeman  if  he  proposed  to  do  this,  and  he 
nodded  his  assent.  And,  my  God,  has  it  come  to  that,  that  the  people 
of  the  State  propose  to  abandon  these  little  waifs,  and  do  nothing  for 
them!  If  so,  1  say  the  quicker  we  leave  this  State,  and  emigrate  to 
where  civilization,  humanity,  and  religious  and  moral  principles  pre- 
vail, the  better  it  is  for  all  civilized  communities.    [Applause.] 

Mr.  west.  I  desire  to  answer  the  question.  The  gentleman  has 
misunderstood  me  entirely.    I  do  not  propose 

Mr.  BIGGS.    I  am  glad  to  hear  it. 

Mr.  west.  1  propose  to  keep  them  where  their  widowed  mothers 
can  visit  them,  and  where  their  mothers  can  be  aided  by  local  and  tem- 
porary relief. 

Mr.  BIGGS.  I  find  that  ray  friend  has  got  some  soul,  although  I 
have  got  to  go  through  a  great  deal  of  rubbish  to  reach  it.  He  wants 
them  taken  care  of  by  the  county.  I  %vant  the  gentleman  to  answer 
this  question.  The  father  is  dead,  and  the  mother,  upon  her  dyin^  bed, 
with  her  five  little  children,  has  not  the  privilegeof  saying,  my  children 
shall  go  to  a  Protestant  or  Catholic  society.  Where  can  the  mother  visit 
them  then  ?  You  propose  to  let  them  out  to  the  lowest  bidder,  who  will 
keep  them  for  the  least  amount  of  money.  I  trust  that  tliis  Convention 
will -give  this  section  such  a  rebuke  as  it  deserves.  This  is  a  whole 
soulea,  sympathetic,  philanthropic  people,  and  I  ask  this  Convention  to 
never,  no  never,  allow  theso  poor  little  wards  to  be  peddled  out,  like  a 
commodity  upon  the  market,  to  those  who  will  keep  them  for. the  small- 
est amount. 

Me.  TULLY.  I  move  that  the  committee  rise  and  report  that  they 
have  had  under  consideration  the  article  on  city,  county,  and  township 
governments,  and  recommend  its  adoption. 

Mr.  UAGER.    I  move  the  committee  rise  and  ask  leave  to  sit  again. 

The  motion  was  lost. 

BK1IAEK8  or  HR.   ANOBKWS. 

Mr.  ANDREWS.  Mr.  Chairman :  I  hope  that  the  additional  section 
proposed  will  be  adopted.  The  gentleman  from  Butte  has  entertained 
us  with  a  very  eloquent  appeal  for  the  orphans.  The  additional  section 
proHksed  by  the  gentleman  from  Los  Angeles  proposes  to  provide  for  the 
orphans  of  the  State.  It  proposes  to  provide,  through  the  counties,  for 
other  indigent  persons  that  may  be  residing  in  the  county.  In  the 
mining  couuties  of  this  State,  Mr.  Chairman,  there  are  many  worthy 
men,  who  are  many  of  them  pioneers  of  the  State  of  California;  men 
that  belong  to  that  adventurous  class  which  formed  the  pioneers  of  this 
State;  men  who  have  been  in  the  advance  in  many  of  the  greatest  dis- 
coveries that  have  ever  been  made  in  the  way  of  wealth.  These  men, 
many  of  them,  have  become  disabled;  they  are  becoming  a^ed,  and 
many  of  them  are  in  indigent  circumstances.  California  owes  it  to  her- 
self that  these  men  should  be  taken  care  of,  and  they  should  be  taken 
care  of  by  the  c ''unties  in  which  they  are.  The  orphans  should  be 
taken  care  of,  as  has  been  said  by  the  eloquent  gentleman  from  Butte, 
Und  we  propose  through  this  section  to  provide  that  orphans  throughout 
the  State  shall  be  taken  care  of;  not  only  the  orphans  that  may  be  sufiB- 
ciently  fortunate  enough  to  be  placed  in  one  of  these  asylums,  but  all 
of  the  orphans  of  the  State.  I  do  not  know  how  the  gentleman  from 
Butte  voted  when  that  proposition  was  up  which  provided  that  when 
these  institutions  that  had  charge  of  these  orphans  receive  aid  from  the 
State  that  they  should  take  charge  of  all  the  orphans. 

Mr.  BIGGS.  Do  you  know  of  a  single  instance  where  an  orphan  has 
not  been  received  upon  application? 

Mr.  ANDREWS.  I  know  that  in  my  county  there  are  many  orphans 
provided  for  by  the  Board  of  Supervisors  of  the  county.  I  can  testify  to 
this  knowledge.    I  know  other  orphans  that  are  taken  care  of  by  a  few 

Srivate  individuals  contributing  together  to  take  cai%  of  these  orphans, 
ow,  all  this  section  proposes  is  that  the  counties  of  the  State  shall  take 
care  of  the  orphans  and  naif  orphans  and  aged  persons  in  indigent  cir- 
cumstances in  their  county ;  and  it  provides  that  after  the  year  eighteen 
hundred  and  eighty-four  that  the  State  sliall  make  no  further  contribu- 
tion to  any  institution  that  is  not  a  State  institution.  In  other  words, 
that  from  and  after  the  year  eighteen  hundred  and  eighty-four  the  State 
shall  stand  where  it  should  stand,  upon  a  sound  basis;  that  the  State 
shall  not  make  appropriations  for  any  other  purpose  than  for  State  pur- 
poses, and  for  State  institutions.  That  is  the  proposition.  It  is  just 
giving  notice  that  after  eighteen  hundred  and  eighty-four,  no  appro- 
■  priations  of  this  character — that  is  to  institutions  that  are  not  under 
■State  control— shall  be  made.  I  do  hope  that  this  amendment  will  be 
adopted,  because  it  makes  it  obligatory  to  take  care  of  the  orphans,  and 
those  whom  it  is  the  highest  duty  of  the  State  to  see  cared  for  and  take 
care  of. 

Mr.  HOWARD.    Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  Farrell,  Larkin,  Moreland,  and  Wyatt. 

The  main  question  was  ordered. 

The  chairman.  The  question  is  on  the  adoption  of  the  additional 
section  offered  by  the  gentleman  from  Los  Angeles,  Mr.  West.  The 
Secretary  will  read  it. 

Thb  SECRETARY  read : 

"  The  several  counties  and  cities  and  counties  of  the  State  shall  provide 
for  the  care  and  maintenance  of  minor  orphans,  half  orphans,  abandoned 
children,  and  aged  persons  in  indigent  circumstances,  within  their 
respective  limits:  provided,  that  from  and  after  the  first  day  of  January, 


eighteen  hundred  and  eighty-four,  no  money  shall  be  appropriated  or 
drawn  from  the  State  treasury  for  the  use  and  benefit  of  any  corpora- 
tion, association,  asylum,  hospital,  or  any  other  institution,  not  under 
the  exclusive  management  ana  control  of  the  State  as  a  State  institution, 
nor  shall  any  grant  or  donation  of  property  be  made  thereto  by  the 
State." 

The  section  was  rejected,  on  a  divi8ion,by  avote-of  37  ayes  to  40  noes. 

Mr.  HUESTIS.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  the  article  back,  and  recommend  its  adoption. 

The  motion  prevailed. 

IN  CONVENTION. 

Mr.  Murphy  in  the  chair. 

The  chair.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
article  on  city,  county,  and  township  organization,  report  the  same  back 
and  recommend  its  adoption. 

Mr.  HOWARD.  Mr.  President:  I  move  that  the  article  be  printed 
with  the  amendments,  and  placed  on  file. 

The  motion  prevailed. 

AOJOURNMIKT. 

Mr.  LINDOW.    Mr.  President:  I  move  we  adjourn. 

The  motion  prevailed. 

And  at  five  o'clock  and  thirty-five  minutes  f.  m.  the  Convention  stood 

adjpumed. 


ONE  HUNDRED  AND  FIFTEENTH  DAY. 

Sacramento,  Monday,  January  20th,  1879. 

At  nine  o'clock  and  thirty  minutes  a.  m.,  the  President  and  President 
pro  tem.  both  being  absent.  Secretary  Smith  called  the  Convention  to 
order,  and  called  for  nominations  for  a  temporary  Chairman. 

On  motion  of  Mr.  Tully,  Mr.  Murphy  was  called  to  the  Chair. 

The  roll  was  called,  and  members  found  in  attendance  as  follows: 


PRESENT. 

Andrews, 

Howard,  of  Mariposa, 

PuUiam, 

Barbour, 

Huestis, 

Reynolds, 

Barry, 

Hughey, 

Ringgold, 

Barton, 

Hunter, 

Rolfe, 

Bell, 

Inman, 

Schell, 

Biggs, 

Johnson, 

Shoemaker, 

Blackmer, 

Jones, 

Shartleff, 

Boucher, 

Joyce, 

Smith,  of  Santa  Clara, 

Brown, 

Kelley, 

Smith,  of  4th  District, 

Burt, 

Kenny, 

Smith,of  San  Francisco, 

Campbell, 

Keyes, 

Soule, 

Caples, 

Kleine, 

Stedman, 

Chapman, 

Iiaine, 

Steele, 

Charles, 

Lampson, 

Stevenson, 

Cross, 

Larkm, 

Stuart, 

Croueh, 

Larue, 

Sweasey, 

Davis, 

Lewis, 

Swenson, 

Dowling, 

Lindow, 

Swing, 

Doyle, 

Mansfield, 

Thompson, 

Dunlap, 

Martin,  of  Alameda, 

Town  send. 

Estey, 

Martin,  of  Santa  Cruz 

Tully, 

Evey, 

McCumas, 

Turner, 

Farrell, 

McFarlaud, 

Tuttle, 

Filcher, 

McNutt, 

Vaoquerel, 

Walker,  of  Tuolumne, 

Freeman, 

Moffat, 

Freud, 

Moreland, 

Waters, 

Garvey, 

Morse, 

Webster, 

Grace, 

Murphy, 

Weller, 

Hale, 

Nason, 

West, 

Heiskell, 

Neunaber, 

Wickes, 

Herold, 

Ohieyer, 

White, 

Herri  ngton. 

O'SuUivan, 

Wilson,  of  1st  District, 

Hitchcock, 

Overton, 

Winans,' 

Holmes, 

Prouty, 

Wyatt.    ■ 

Howard,of  Los  Angeles, 

ABSENT. 

Ayors, 

Glascock, 

Noel, 

Barnes, 

Gorman, 

O'Donnell, 

Beersteeber, 

Graves, 

Porter, 

Belcher, 

Gregg, 

Reddy, 

Berry, 

SX' 

Reed, 

Boggs, 

Rhodes, 

Casserly, 

Harrison, 

Schomp, 

Condon, 

Harvey, 

Shatter, 

Cowden, 

Hilborn, 

Terry, 

Dean, 

Lavigne, 

Tinnin, 

Dudley, of  San  Joaquin,  McCallum, 

Van  Dyke, 

Dudley,  of  Solano, 

McConnell, 

Van  Voorhies, 

Eagon, 

McCoy, 

Walker,  of  Marin, 

Edgerton, 

Miller, 

Wellin, 

Estee, 

Mills, 

Wilson,  of  Tehama, 

Fawcett, 

Nelson, 

Mr.  President. 

Finney, 


LEAVE  OF  ABSENCE, 


Leave  of  absence  for  one  day  was  granted  Messrs.  Rhodes  and  Beer- 
steeber. 
Two  days  leave  of  absence  was  granted  Mr.  McCallum. 
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Three  days  leare  of  absence  was  granted  Messrs.  Van  Voorhies  and 
Dudley,  of  Solano. 

THR  JOOBNAL. 

Mb.  FBEUD.  Mr.  President:  I  move  that  the  reading  o^the  Jour- 
nal be  dispensed  with,  and  the  same  approved. 

PETITIONS. 

Mr.  SCHELL.  Mr.  President:  On  Saturday  last  a  petition  was 
receiTed  at  this  place  by  my  colleague  Mr.  Heiskell,  and  myself,  signed 
by  sixty-thr«e  men  living  at  Knights  Ferry  and  the  immediate  vicinity 
of  that  place,  in  the  County  of  Stanislaus.  The  purport  of  the  petition 
is  this:  It  is  addressed  to  this  body,  requesting  this  body  to  adjourn 
without  day,  and  further  requesting  myself  and  my  colleague  to  use 
what  iuflaence  we  may  have  to  accomplish  such  an  end. 

Mr.  President,  I  recognize  the  inalienable  right  of  tho  people  to  peti- 
tion those  in  authority,  and  to  petition  representative  bodies  for  the 
redress  of  grievances,  when  they  deem  that  they  have  grievances  to 
redress,  whether  these  grievances  are  real  or  imaginary ;  and  I,  there- 
fore, as  I  take  it  to  be  a  duty,  present  this  petition  at  the  request  and  at 
,  the  behest,  and  out  of  respect  for  the  gentlemen  who  have  petitioned. 
But,  sir,  I  must  say  that  so  far  as  I  am  concerned  I  decline  to  take  any 
steps  in  the  matter.  I  believe  that  a  week  or  two  ago  this  Ck>nvention 
by  a  very  decided  vote,  decided  against  the  Finney  resolution  to 
adjourn.  I  put  myself  U[K>n  record  against  that  adjournment.  I  have 
to  say  that  I  am  here  by  the  voice  of  the  majority  of  the  people  of  this 
State,  and  I  deem  it  my  bounden  duty  to  stay  here  until  the  Work  of 
this  Convention  is  completed.  As  to  whether  the  work  of  this  Conven- 
tion shall  to  indorsed  by  the  people,  that  is  a  matter  to  be  determined 
after  we  have  submitted  our  work.  As  to  whether  there  shall  be  any 
appropriations  mad£  for  the  payment  of  onr  per  diem  here,  makes  no 
difference  to  me.  Whether  I  receive  pay  for  the  time  occupied  in  serv- 
ing the  people  here,  makes  no  difference.  I  deem,  sir,  that  I  am  here 
at  the  behest  of  the  people,  aiid  until  they  have  spoken  in  some  other 
more  forcible  manner  I  deem  it  my  duty  to  stay  hero  until  the  work  is 
completed.  Our  work  will  then  be  submitted,  and  then  it  will  be  time 
enough  to  say  whether  the  people  of  the  Sta(e  require  or  demand  a  new 
Constitution  or  not.  I  have  here  a  letter  which  I  have  received  from 
the  same  county,  and  although  it  is  not  addressed  to  this  Convention,  it 
indicates  quite  a  different  sentiment.  Alter  saying  that  a  few  months 
ago  the  people  did  not  care  anything  about  a  new  (>>nstitution,  or  were 
not  much  in  sympathy  with  this  Convention,  the  writer  says,  that 
"  lately  there  has  a  change  come  over  the  spirit  of  their  dreams,  and  I 
hear  nothing  but  commendation.  I  think  the  Constitution  will  get  a 
majority  of  the  votes  in  this  section."  That  is  also  from  the  County  of 
Stanislaus.  I  will  take  this  occasion  to  remark  that  I  returned  to  my 
home,  at  Modesto,  a  week  ago  last  Saturday.  I  was  there  some  four  or 
five  days,  and  I  must  say,  and  I  think  it  is  my  duty  to  remark,  in  behalf 
of  the  people  there,  that  they  look  very  favorably  upon  the  work  of  this 
Convention.  While  many  of  them  have  notbyig  to  say  one  way  or 
the  other,  they  deem  it  prudent  to  hold  their  opinions  in  abeyance  as  to 
the  work  of  this  Convention  until  they  shall  see  what  it  is,  so  that  they 
can  vote  intelligently  upon  the  subject.  I  believe,  Mr.  President,  that 
is  about  all  I  have  to  say  in  regard  to  the  matter. 

Mr.  HEISKELL.  Mr.  President :  I  recognize  the  right  of  electors  to 
petition  their  servants,  and  further,  the  right  to  instruct;  and  when  a 
majority  instructs  a  public  servant  it  Is  his  duty  to  obey  or  resign.  The 
petition  just  received,  aud  purporting  to  be  from  citizens  of  Knight's 
terjTT,  has  sixty-three  signatures,  and  among  them  electors  from  four,, 
certainly,  and,  I  think,  five  precincts  of  Stanislaus  County,  and  electors 
from  the  County  of  Tuolumne.  Some  of  the  precincts  are  large,  as  to 
voters,  and  others  small. 

Now,  sir,  there  are  sixty-three  petitioners  from  the  Counties  of  Stanis- 
laus and  Tuolumne,  from  whose  views,  as  expressed  in  the  petition,  I 
wholly  dissent,  and  some  of  the  signers,  with  whom  I  have  no  acquaint- 
ance, and  they  may  represent  Stanislaus  County.  Thus,  from  two 
counties,  with  an  aggregate  vote  of  three  thousand,  only  sixty-three 
requests  this  body  to  adjourn.  If  this  petition  proves  anything,  it  is  that 
the  people  Indorse  the  action  of  this  body  thus  far,  or  are  willing  to  see 
the  result  of  their  labors  before  condemning  it.  Why  the  electors  of 
Tuolumne  County  should  petition  me,  I  am  at  loss  to  know,  unless  of 
their  ignorance — not  knowing  who  their  representatives  are,  or  ignorant 
of  the  boundaries  of  their  county.  The  petition  contains  a  threat;  but, 
sir,  sixty-three  out  of  three  thousand  votes  cannot  deter  me  from  my 
duty  here  by  a  threat.  I  will  obey  a  majority  of  my  constituents,  but 
will  not  be  driven  by  any  number  by  a  threat.  I  will  not  be  bulldozed 
or  bullieil  by  these  sixty-three.  I  think  I  know  the  animus  of  this 
petition,  but  will  say  nothing  of  it  here.  It  may  appear  there  was 
wanting  a  proper  respect  for  this  body,  from  the  contents  of  the  petition 
appearing  in  tlie  Record-Union  newspaper  before  being  presented  to  this 
body,  but  I  assure  you  the  petition  was  not  in  my  charge,  nor  do  I  sup- 
pose Judge  Schell  intended  it  should  appear  in  that  paper  before  being 
presented  here.  It  is  the  expiring  kick  of  a  few  corporation ists  and 
capitalists  in  that  section,  and  I  rejoice  that  it  is  heartily  indorsed  by  the 
Record-Union. 

Mb.  HOWARD.  Mr.  Chairman :  I  wish  to  read  a  short  extract  from 
a  letter  I  have  just  received  this  morning  from  Los  Angeles,  from  a  gen- 
tleman who  is  honored  with  the  highest  position  in  this  State.  I  read 
it  because  I  agree  with  my  friend  from  Stanislaus,  that  this  is  the  lost 
small  kick  of  the  Central  Pacific  Railroad  Company:  "  I  can  see  a  dis- 
position on  the  part  of  a  portion  of  the  press  to  belittle  the  labors  of  the 
Convention,  and  bring  upon  it  contempt ;  but  this  is  understood.  I  can 
see  a  high  grade  of  conservatism  and  justice  in  the  action  of  the  Con- 
vention. Of  course  there  are  many  things  that  cannot  be  reached  until 
the  final  result,  when  we  consider  the  amount  of  interest  represented ; 
'  but  I  assure  you  that  the  people  will  sustain  the  Convention  and  beg 
vou  to  give  them  courage,  and  tell  them  not  to  be  in  too  much  haste, 
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but  lx>  stay  until  they  can  conclude  their  business,  if  it  takes  all  the 
time  now  intervening  until  the  meeting  of  the  next  Legislature."  The 
fact  is, 'Mr.  President,  that  the  monopolists  see  the  handwriting  on  the 
wall,  and  that  is  the  origin  of  all  these  efforts. 

Mr.  WALKER,  of  Tuolumne.  Mr.  President:  I  must  say,  in  behalf 
of  the  people  of  Tuolumne  County,  that  I  am  at  a  loss  to  understand 
why  citizens  of  Tuolumne  County  should  be  included  in  a  petition  sent 
to  the  delegates  from  Stanislaus,  unless  it  is  on  account  of  the  bad  asso- 
ciations by  which  they  are  surrounded.  I  presume  they  must  live  some 
where  down  on  the  boundary  of  Stanislaus.  I  certainly  feel  at  liberty 
to  say  that  this  does  not  reflect  the>sentiment  of  the  people  of  Tuolumne 
County.  Whenever  they  are  desirous  of  sending  a  petition  to  this  body, 
I  presume  that  they  will  present  it  through  their  representative,  and  I 
desire  the  gentleman  from  Stanislaus  to  furnish  me  with  the  list  of  the 
names  which  are  presented  upon  this  petition  as  being  citizens  of  Tuol- 
umne County. 

Mr.  heiskell.  Our  neighbors  in  Tuolhmne  are  very  respectable 
people.  I  recognize  them  as  such,  and  I  am  very  sorry  that  they  should 
go  over  into  Stanislaus  among  bad  associates;  and  I  regret  too  that  they 
did  not  know,  if  they  desired  to  present  a  petition,  that  they  had  a  rep- 
resentative here  through  whom  it  could  be  presented.  I  have  no  charge 
to  make  against  the  character  of  the  people  of  Tuolumne. 

Mr.  SCflELL.  Mr.  President :  I  neglected  to  state  the  reason  why 
this  petition  was  not  presented  before,  and  why  I  suppose  the  reporters 
of  the  papers  had  received  knowledge  of  it.  It  came  in  this  wise:  I 
did  not  receive  it  until  after  the  Convention  had  passed  the  order  of 
business  under  which  it  could  properly  have  been  presented.  Further,  I 
had  not  seen  my  colleague,  Mr.  Heiskell.  Of  course  I  did  not  deem  it 
proper  to  present  it  until  Mr.  Heiskell  should  see  it,  because  it  was 
directed  to  Mr.  Heiskell  and  myself.  It  happened  to  be  put  in  my  box, 
and  I  took  it  out  and  opened  it.  I  showed  it  two  or  three  delegates 
here  for  some  advice  in  regard  to  the  matter,  and  that  is  the  way,  no 
doubt,  that  the  knowledge  was  acquired.  I  did  not  give  the  informa- 
tion to  the  paper. 

The  CHAIR.    Does  the  Convention  desire  to  have  the  petition  read? 

[Cries  of  "  read,"  "  read."] 

Thb  SECRETARY  read: 
To  tba  HonorabU  Constitutional  Conrention,  now  at  Sttcrsinsnto  ASMOibled : 

Tb«  undenigned  citlzena  and  patiliuoen,  of  Knight's  Terrj,  In  tb*  County  of 
Staiilalaui,  regardleu  of  parties,  believe  the  timp  has  arrived  wlien  the  ConTODtion 
should  m4Joiirn  slue  die.  The;  have  become  smtlsfled,  from  the  nature  and  character 
of  the  dUcordant  elements  of  which  the  Convention  is  composed,  that  no  Consti- 
tution can  l>e  framed  hy  it  that  will  be  ntified  by  tlie  people.  They  are  in  favor 
of  the  Kinney  resolutions,  with  this  amendment,  that  the  adjournment  be  sine  die. 
We,  each  and  every  one  of  us,  also  pledge  ourselves  that  we  will  never  vote  for  a 
candidate  for  the  next,  or  any  future  Legislature,  who  will  not  pledge  himself  to  go 
against  any  appropriation  to  defray  the  expenses  of  the  (invention  incurred  after 
the  expiration  of  one  hundred  days  for  which  provision  had  been  made  by  the  last 
Legislature. 

We  also  ask  our  delegates  from  this  connty,  the  Honorable*  Geo.  W.  Scbell  and 
T.  D.  Heislcell.  to  use  their  best  ability  and  influouce  to  secure  an  adjournment  of 
the  Convention  at  the  earliest  day  possible. 

Believing  as  we  do  that  it  would  be  fur  the  best  interests  of  the  State  that  the 
Convention  should  adjourn,  we  ask  that  It  do  atUourii  without  delay. 

And  we  will  ever  ask  and  pray  for  this  desirable  end. 

January  7th,  1879. 

Mr.  martin,  of  Santa  Cruz.    I  move  to  lay  it  on  the  table. 

Mb.  REYNOLDS.    I  move  that  the  petition  oe  rejected. 

Mr.  TULLY.  I  move  that  it  be  referred  to  the  (jommiltee  on  Water 
and  Water  Rights. 

[Laughter.] 

Thi  CHAIRMAN.  The  question  is  on  the  motion  to  lay  it  on  the 
table. 

The  motion  prevailed. 

EXEMPTION   FBOll  TAXaTION. 

Mb.  BLACKMER  presented  the  following  petition,  signed  by  a  large 
number  of  citizens  of  San  Diego  County,  requesting  the  exemption  of 
certain  properly  from  taxation: 

To  the  Honorable  J.  1>.  Hoge,  President,  and  to  the  memben  of  the  Ooostitutlonal 
Convention : 
OftXTMiiKK :  Tour  petitlonen,  cilinens  of  the  State  of  California,  and  residents 
of  San  Diego  County,  moet  respectfully  request  your  honorable  body  to  exempt  from 
taxation  all  property  used  exclusively  for  charitable,  educational,  and  church  pur- 
poses. 

Laid  on  the  table,  to  be  considered  with  article  on  revenue  and  taxa- 
tion. 

LOCAL  OPTION. 

Mb.  WATERS.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  a  Committee  of  the  Whole,  Mr.  Murphy  in  the  chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  City,  County, 
and  Township  Organization,  relative  to  local  option. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  chairman.    The  Secretary  will  read  the  section. 

The  SECRETARY  read: 

Sec.  — .  The  Legislature  shall,  at  its  first  session,  enact  a  law  whereby 
the  qualified  voters  of  any  county,  voting  precinct,  town,  or  city,  by  a 
majority  vote,  from  time  to  time,  may  determine  whether  the  sale  of 
intoxicating  liquors  shall  be  prohibited  within  the  prescribed  limits. 

Mr.  KENNY,  Mr.  Cfaairmi^n :  I  move  th^t  the  section  be  stricken 
out. 

remarks  of  MR.  WYATT. 

Mb.  WYATT.  Mr.  Chairman :  I  hope,  sir,  that  the  section  will  not 
be  stricken  out.  That  section  seems  to  be  strictly  in  accordance  with 
the  votes  that  this  Convention  has  been  giving  for  the  last  four  or  five 
days,  upon  the  subject  of  local  self-government,  and  it  seems  to  me  to 
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come  nearer  home  ia  the  right  direction,  in  my  view  of  the  case,  than 
almost  any  other  proposition  that  has  been  submitted  for  tl}e  considera- 
tion of  the  Convention.  It  touches  and  affects  all  classes  of  society,  from 
the  oldest  U>  the  youngest,  and  from  the  poorest  to  the  richest,  and  from 
the  most  weak-mindea  to  the  most  intellectual  of  the  community.  I 
hope  that  it  will  be  left  so  that  those  who  are  affected  by  and  interested 
in  the  subject  sliall  have  the  privilege  of  legally  dealing  with  the  ques- 
tion; I  therefore  hope  that  the  section  will  not  be  stricken  out,  but  that 
it  will  be  retained  as  a  portion  of  the  Constitution  of  this  State,  and  that, 
if  the  entire  Stite  is  not  willing  to  adopt  the  principle  in  practice,  that 
at  least  it  will  stand  embodied  in  the  very  organic  law  of  the  land,  and 
that  it  will  give  that  privilege  even  to  the  humblest  township  or  village, 
as  it  may  be  subdivided,  in  this  State;  that  it  would  give  that  portion  of 
a  community  who  desire  it,  a  right  to  speak,  and  to  s)>eak  as  they  desire 
upon  that  subject,  and  not  be  left  to  the  mercy  uf  the  Supreme  Court, 

'  or  any  body  else  but  themselves,  to  say  whether  they  have  that  right  to 
speaker  not.  Sir,  I  might  refer — and  it  possibly  would  be  permissible 
to  refer — to  a  circumstance  that  occurred  during  my  canvass  for  a  seat  in 
this  Convention.  The  question  of  local  option  was  mentioned  inci- 
dentally, and  it  WHS  then  that  a  man  who  had  spent  ten  years  of  a 
valuable  portion  of  his  life,  and  ten  thousand  dollars,  in  the  saloons,  and 
was  then  working  upon  the  street,  said  to  me:  "  Wyatt,  stand  for  local 
option.  I  have  been  the  very  servant  of  whisky  mills  for  ten  years  in 
this  countv,  and  I  have  drank  up  and  wasted  in  whisky  mills,  ten 
thousand  dollars  that  I  have  made  in  this  valley.  I  will  support  local 
option  to-day,  and  I  want  you  to  stand  for  local  option.  I  do  not  want 
to  be  deprived  of  the  privilege  of  voting  for  local  option;  it  might  have 
saved  me  from  the  position  Inow  occupy."  I  speak  in  the  interest  and 
in  behalf  of  men,  women,  and  children  of  the  higli  and  the  low,  of  the 

'  rich  and  the  poor;  I  ask  for  them,  that  the  privilege  be  granted  to  them 
of  self-government,  iu  that  respecL  I  hope  that  the  section  will  not  be 
stricken  out. 

IIHAnKS  or  UB.  TOWNSIKD. 

Mb.  TOWNSEND.  Mr.  Chairman :  I  also  hope  that  this  section  will 
not  be  stricken  out.  I  cannot  see  what  objection  this  Convention  can 
have  to  people  regulating  their  own  aflairs  in  their  own  districts  and 
municipalities.  It  certainly  is  pur»lv  self-government.  This  Conven- 
tion, on  Saturday,  saw  fit  to  permit  tKe  cities  to  govern  themselves,  and 
establish  separate  governments  and  govern  themselves  in  their  own 
municipalities  in  every  paKicular;  and  now  I  think,  iu  any  district,  or 
county,  or  municipality,  where  the  people  think  that  saloons  are  a  nui- 
sance and  a  detriment,  and  the  majority  of  the  people  are  against 
allowing  them  to  exist,  that  they  should  be  permitted  to  decide  the  ques- 
tion for  themselves.  I  cannot  see  what  objection  anybody  can  have  to 
that  section.  It  only  allows  the  people,  if  they  consitler  that  saloons  are 
a  nuisance,  that  they  are  breeders  of  crime,  that  they  are  a  source  of 
great  evil,  that  they  fill  their  penitentiaries  and  jails  and  poor  houses, 
to  vote  upon  that  question,  and  see  whether  they'will  have  them  in 
their  midst  or  not.    I  hope  the  section  will  stand. 

BBUABKS   or   MB.   CAPLBS. 

Mb.  CAPLG3.  - 1  hope  that  this  section  will  be  stricken  out.  The 
gentleman  from  Mendocino  desires  to  know  why  the  people  of  munici- 
palities should  nut  be  permitted  to  govern  themselves  in  this  matt«r.  I 
hope  to  be  able  to  give  the  gentleman  a  satisfactory  reason.  Now,  so  far 
as  the  evil  of  intemperance  is  concerned,  I  take  it  for  granted  there  is 
_  but  one  opinion.  We  all  agree  that  it  is  a  very  great  evil,  indeed.  The 
next  question  is,  can  we  remedy  that  evil  by  prohibitory  legislation — 
and  it  will  be  well  here  to  remember  that  experience  is  worth  some- 
thing, and  is  valuable  in  enabling  us  to  make  up  our  minds  in  regard  to 
possibilities.  What  has  been  the  result  of  an  attempt  to  secure  morality 
by  legislation?  This  experiment  has  been  tried  for  the  last  quarter  of  a 
century  or  more  in  some  of  the  States  in  New  England,  and  I  submit 
that  the  only  result  of  it  has  l>een  to  force  men  to  drink  behind  the 
door  in  secret,  instead  of  in  public. 

Mr.  TOWNSEND.  Are  yoU  not  aware  that  wherever  this  has  been 
tried  that  that  large  chi3.4  of  men  and  boys,  particularly  laboring  men, 
that  congregate  around  saloons  and  sit  there  Saturday  nights  and  spend 
their  money,  that  that  is  entirely  prohibited,  and  that  it  is  only  the 
upper  crust,  that  have  the  means,  that  can  go  in  the  back  doors  an<l 
drink?  I  will  ask  you  another  question.  Suppose  you  was  doing  a 
business  and  had  a  great  many  men  employed,  and  in  the  middle  of 
your  harvest  some  one  should  come  along  and  set  up  what  is  called  a 
deadfall  right  alongside  of  your  field? 

Me.  CAPLES.  1  have  had  some  experience  in  this  matter.  I  have 
been  in  California  more  than  twenty-nine  vears.  I  have  had  a  large 
number  of  men  in  my  employ.'  I  have  suf^red  as  much  as  any  other 
man  fiom  the  intemperance  of  other  men.  But  is  it  wise  to  attempt  to 
enforce  morality  by  legislation?  What  is  the  result?  We  have  had 
some  ex)>eriencc  here  in  California,  and  we  know  what  it  has  been. 
The  direct  result  is  to  set  the  people  to  wrangling  and  quarreling  about 
this  proposition,  and  it  is  no  sooner  lost  than  they  raise  it  again,  and  I 
venture  the  assertion  that  the  adoption  of  this  section  would  cost  the 
State  of  California  more  money — in  time  and  in  money  itself — than  the 
entire  expenses  of  the  State  government.  Yes,  double  as  much.  I  assert 
that  it  would  cost  twice  as  much  as  the  State  government  would  cost. 
People  would  wrangle  over  the  question  week  in  and  week  out,  and 
they  never  would  say  q^iit.  They  would  keep  up  the  fight  perpetually. 
I  refer  gentlemen  to  the  experience  thot  we  had  here  a  few  years  ago. 
I  remember  the  condition  of  things  then  prevalent  in  many  of  the  local 
subdivisions  of  the  State.  It  was  a  pandemonium.  It  was  a  hell  on 
earth,  and  I  protest  against  a  repetition  of  it.  That  was  the  result 
wherever  this  contest  over  local  option  was  made.  It  was  a  scene  of 
turmoil  and  strife — people  neglecting  their  business  and  engaging  in 
this  political  struggle.  It  was  a  fearful  scene,  and  if  we  should  adopt 
this  section  in  a  constitutional  provision,  this  struggle  would  be  repeated 


and  you  would  have  nothing  but  a  political  wrangle.  I  protest,  Mr. 
Chairman,  against  the  policy,  or  lunacy,  of  this  attempt.  If  it  was 
possible  for  us  to  secure  morality  and  the  just  deportment  of  the  people 
by  legislative  enactment,  it  would  be  desirable  to  do  it,  and  I  would  be 
the  first  tl>  advocate  it.  But,  Mr.  Chairman,  if  we  could  do  this  we 
could  do  more,  and  I  should  be  in  favor  of  going  back  and  repealing 
ot-iginal  sin  ;  wipe  it  all  out  at  one  fell  blow.  Why  not?  Let  us  repeal 
the  fall  of  man,  and  transfer  mankind  back  into  the  garden  of  Eden. 
But  we  are  here  to  legislate  in  temperance  and  reason,  and  we' have  got 
to  accept  the  world  as  we  find  it.  I  deny  utterly  that  iMis  within  the 
range  of  possibility  to  legislate  to  secure  and  euforce  morality.  Besides, 
Mr.  Chairman,  what  would  be  the  result  upon  the  labors  of  this  Con- 
vention? Is  there  any  gentleman  here  who  believes  that  such  a  provis- 
ion would  be  indorsed  by  the  people  of  California?  A  liberty  loving 
people  deny  to  the  government  any  right  to  control  their  pergonal 
action. 

Mb.  TOWNSEND.    Will  you  allow  me  to  ask  you  a  question? 

Mb.  CAPLES.    Yes. 

Mk.  TOWNSEND.  Are  you  aware  that  gambling  is  prohibited  by 
law? 

Ma.  CAPLES.     Yes;  it  is  attempted  to  be  pmhibited. 

Mb.  TOWNSEND.  Are  you  aware  that  those  places  where  there  used 
to  be  open  gambling  and  bands  of  music  at  the  door  are  prohibited  by 
law,  and  that  the  consequence  is  that  that  evil  is  very  much  restricted? 
Legislation  upon  that  is  no  different  from  any  other  question,  and 

Mr.  CAPLES.  This  is  my  speech,  and  I  propose  to  proceed.  I  will 
say  to  the  gentleman  that  there  is  more  gambling  now  than  there  was 
at  the  time  he  refers  to.  There  is  five  times  as  much.  Who  will  deny 
it?  Why  the  Stock  Boards  in  San  Francisco  are  the  source  of  a  greater 
amount  of  gambling  and  a  wider  field  for  gambling  operations  than  all 
the  poker  games  of  'forty-nine  and  'fifty.  You  cannot  prevent  it  by 
legislation.  And  I  will  inform  the  gentleman  that  in  many  places  in 
this  Stale  there  are  gambling  games — it  is  true  the  bands  of  music  are 
not  there — as  flourishing  as  in  the  days  of  'forty-nine.  They  are  not 
conducted  openly,  but  the  gentleman  knows  where  to  go  to  find  them. 
I  will  venture  the  assertion  that  every  gentleman  on  this  floor  can  find 
a  place  if  they  desire  to  do  so,  and  I  have  no  doubt  that  some  have 
found  it.  [Laughter.]  I  am  and  have  been,  so  fares  I  am  individually 
concerned,  although  it  is  not  perhaps  worth  stating  here,  opposed  to 
every  form  and  shape  of  gambling.  I  do  not  desire  to  blow  my  own 
horn,  gentlemen,  but  the  fact  is  I  nave  been  a  consistent  enemy  of  this 
kind  of  life  always,  and  have  suflered  by  it  through  others,  and  have 
every  reason  to  desire  a  high  standard  of  public  morality,  because  it 
conduces  to  the  public  welfare  in  more  ways  than  one;  but  what  we 
have  got  to  do  here  is  to  accept  the  condition  of  mankind  as  we  find  it 
and  attempt  no  impossibility.  It  is  our  duty  to  accept  the  condition  of 
things  we  find  and  provide  the  best  remedies  that  we  can,  and  not 
attempt  to  do  that  which  it  is  beyond  our  power  to  do.  I  assert  that  it 
is  beyond  the  power  ^f  this  Convention,  or  any  law-making  power,  to 
secure  public  morality  by  statute  enactment. 

Mb.  KENNY.    I  move  the  previous  question. 

BBHABES  or  HB.  BBOWM. 

Mb.  BRO'WN.  Mr.  Chairman :  I  did  not  propose  saying  anything 
upon  this  subject.  When  there  was  a  liquor  subject  up  a  few  days  ago, 
and  the  idea  presented  with  regard  to  having  pure  liquors,  I  then  also 
siioke  upon  this  subject,  which  I  had  not  intended  to  do,  and  thought  at 
that  time  that  a  purification  of  liquors  was  a  matter  worthy  of  the 
attention  and  high  appreciation  of  this  committee.  Now,  in  this  case  I 
look  upon  the  wishes  of  a  number  of  the  citizens  from  different  parts  of 
this  State,  and  they  are  far  more  numerous  than  the  petitioners  from 
Stanislaus  County,  and  they  demand  the  attention  and  consideration  of 
this  body  upon  this  very  important  question.  We  know  that  there  has 
been  in  this  State  an  eflbrt  in  the  line  of  local  option,  and  we  know  that 
citizens  of  positions  of  this  State  have  wanted  to  carry  out  their  wishes 
iu  their  respective  localities,  and  could  not  do  so.  'M'hy?  Because  they 
had  no  constitutional  sanction  for  it.  There  was  a  deficiency.  They 
lacked  foundation  in  the  organic  law  of  the  State.  In  different  parts  of 
the  State  they  have  conceived  that  the  sale  of  ardent  spirits  has  been  a 
detriment  to  them,  great  damage  to  them,  and  they  have  desired  that 
this  Convention  should  give  them  an  opportunity  in  these  respective 
localities  to  prohibit  the  sale  of  liquors  by  a  majority  vote.  Now,  this 
committee,  so  far,  has  adopted  the  system,  to  a  great  extent,  of  local 
government,  and  if  the  people  are  to  be  allowed  local  government  in 
other  respects,  why  not  in  this?  Is  the  evil  less  in  this  than  in  any 
other,  that  they  shall  be  prohibited  this  right?  Is  it  not  an  evil  of  some 
consequence?  I  am  not  going,  upon  the  present  occa-iion,  to  perpetrate 
upon  you,  in  any  form,  a  temperance  lecture,  but  I  am  going  to  advocate 
the  rights  of  the  people  in  various  portions  of  the  State  to  oe  heard  by 
this  body,  when  they  demand  that  they  have  a  right  to  do  as  they  please 
in  this  matter  by  a  majority  vote.  It  is  said  by  the  gentleman  last  upon 
the  floor  that  you  cannot  legislate  morality  into  the  people.  You  cannot 
do  this.  If  this  proves  anything,  it  proves  too  much.  We  might,  upon 
the  same  principle,  say  that  there  shall  be  no  laws  against  stealing, 
forgery,  or  any  other  crime,  because  upon  the  broad  principle  you  can- 
not legislate  morality  into  the  people.  The  idea  is  to  have  it  in  the 
power  of  any  local  subdivisiiiYi  of  the  county,  if  they  deem  this  to  be  an 
evil,  to  legislate  a^iiist  it.  To  take  the  broad  position,  that  you  cannot 
legislate  inorallty  into  the  people,  is  assuming  too  much.  You  might  as 
well  say  that  because  there  are  laws  against  stealing  and  stealing  still 
goes  on,  that  you  would  do  away  with  all  laws  against  stealing.  It 
assumes  too  much.  I  am  satisfied  that  every  member  of  this  body  must 
see  the  utter  fallacy  of  the  gentleman's  position  on  this  subject.  But 
there  is  nothing  more  demanded  and  nothing  more  desired  by  the  people 
than  to  do  as  they  wish  in  their  respective  townships  and  localities.  It 
is  a  reasonable  request.    It  has  been  granted  in  different  places.    It  will 
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not  conflict  with  the  people  elsewhere,  and  I  cannot  see  why  there 
should  be  anything  of  a  Tactious  opposition.  It  was  contende<l  all  the 
time  that  the  matter  would  load  down  the  Constitution, as  though  it  was 
a  camel  and  this  was  the  last  straw,  and  would  break  ita  back.  I  say  it 
will  not,  because  it  does  nut  affect  others.  It  does  not  affect  any  locality 
except  those  who  vote  in  favor  of  it.  I  do  contend  that  it  merits  the 
serious  consideration  of  this  body,  and  some  action  upon  the  subject,  ahd 
I  hope  that  the  section  will  not  be  stricken  out. 

BKHvlBKS  Of  UR.  BIRTOK. 

Mb.  BARTON.  Mr.  Chairman:  I  hope  that  this  section  will  not  be 
stricken  out.  The  argument  of  my  friend.  Dr.  Caples,  if  it  proves  any- 
thing, proves  that  we  should  stop  short  in  civilization  and  go  back  into 
barbarism.  The  idea  of  a  gentleman  upon  the  floor  of  this  Convention 
assuming  the  position  that  wo  have  not  got  the  right  to  legislate  upon 
the  subject  of  morality  in  the  direction  that  the  people  desire,  simply 
because  laws  that  have  been  passed  to  restrain  evils  have  not  prevented 
them  entirely  I  The  idea  that  we  have  not  the  right  to  give  to  the  peo- 
ple in  any  locality  the  right  to  say  what  is  a  nuisance  and  what  is  not, 
13  wnmg  and  contrarj^  to  the  principles  of  our  Government!  It  is 
undemocratic.  The  principles  of  this  Government  are  broad  and  liberal, 
and  upon  that  basis  this  Government  must  stand  or  fall.  To  give  to  the 
Legislature  the  power  to  say  to  the  people  of  a  district,  yod  can  abate  a 
nuisance,  is  something  thai  the  people  of  this  State  demand.  It  is  not 
prohibitory,  if  you  please,  as  the  doctor  would  have  us  believe.  It  is 
simply  giving  the  people  the  right  to  say  who  shall  or  who  shall  not 
have  a  right  to  conduct  this  business,  thereby  compelling  them  to  give 
security  for  their  good  behavior.  Is  it  not  right  that  the  Legislature  of 
the  people  of  Califurnia  should  have  the  right  to  authorize  the  people  to 
shut  up  these  places  where,  with  two  ounces  of  poison  and  a  gallon  of 
water,  they  manufacture  the  deadly  compounds  they  sell  over  their  bar? 
Whenever  I  hear  one  of  the  sa^  of  this  society  get  up  ai^d  say  that  this 
is  wrong,  I  have  been  constrained  to  the  belief  that  this  ereat  reform 
movement  never  will  get  on  abiding  place  in  the  minds  ol  the  people 
until  this  Bourbon  class  is  in  existence  no  more.  Progress  in  our  society 
is  marked, and  the  old  Bourbon  ideas  must  stand  back  and  give  place  to 
the  ideas  of  progress.  We  claim  the  right  as  local  optionista  and  tem- 
perance people  of  this  State  to  legislate  upon  this  great  question. 

I  remember  a  few  yeara  ago  when  the  subject  of  local  option  was  being 
championed  by  a  very  few  men  upon  the  floor  of  this  house,  that  in  the 
short  space  of  eight  hours  the  whisky  men  and  whisky  dealers  of  this 
State  secured  and  raised  a  corrupting  fund  of  one  hundred  and  forty- 
eight  thousand  dollars,  to  defeat  that  measure.  But  then,  as  it  is  now, 
there  was  a  band  of  gentlemen  upon  the'  floor  of  the  Legislature  that 
were  in  the  interestof  the  people  and  humanity,  and,  sir,  that  bill  became 
a  law  against  and  in  spite  of  all  this  ill-gotten  money.  The  corrupting 
fund  could  not  be  used.  The  lobby  found  themselves  in  the  position  of 
men  without  a  place  to  invest  it.  The  bill  went  to  the  Governor,  was 
8ip;ned,and  became  a  law,  and  the  Supreme  Court — and  I  desire  to  speak 
kindly  of  them  as  possible — decided  that  law  to  be  unconstitutional; 
that  a  district  or  township,  in  theirlocal  authority  and  power,  based  upon 
a  democratic  idea  of  government,  had  no  right  to  do  this  thing.  But,  by 
way  of  stultification,  they  went  into  Shasta  County  and  there  they  decided 
that  the  local  authorities  of  a  certain  township  had  the  right  to  do  this 
very  same  thing  that  the  people  of  Alameda  were  denied.  Tell  me  that 
the  Legislature  of  this  Slate  has  not  got  the  right  to  pass  a  law  that  will 
protect  my  bovs  and  yours  from  the  vices,  from  the  corruption,  and  from 
the  sins  that  beset  them  upon  every  hand.  I  warn  you,  now,  that  this 
is  false  legislation,  and  I  appeal  to  you,  now,  as  honest  men,  in  behalf  of 
my  boys  and  yours,  and  the  rising  generation  generally  throughout  the 
Slate,  to  stand  up  manfully  and  weight  down  this  Constitution  With  one 
of  the  grandest  jewels  that  ever  emanated  from  a  legislative  body. 

Mb.  McFARLAND.  Mr.  Chairman:  I  am  opposed  to  the  section  and 
ill  favor  of  striking  it  out  for  various  reasons.  I  will  only  give  one  or 
two.  In  the  flr^t  place,  I  am  afraid  it  will  load  down  the  Constitutidn, 
and  injure  its  chances  of  adoption  [laughter];  and  in  the  second  place,  I 
have  learned  that  quite  a  number  of  prominent  gentlemen,  connected 
with  the  interests  of  the  corporations  of  the  State,  are  in  favor  6f  the 
proposition.  I  think  these  two  reasons  should  be  sufficient  to  defeat  it. 
[Laughter.] 

Mr.  MARTIK,  of  Santa  Cruz.  Mr.  Chairman:  Some  years  ago  I  was 
very  much  in  favor  of  local  option,  but  having  seen  the  workings  of  it 
once  in  my  own  county,  and  throughout  the  State,  I  hope  it  will  be 
defeated ;  therefore  I  am  in  favor  of  striking  it  out.  I  looK  upon  local 
option  as  a  fraud. 

Mb.  RIXGGOLD.  Mr.  Chairman :  I  am  aware  of  who  I  shall  oSend 
by  the  position  I  take  upon  this  question,  but  I  care  not  for  that.  I  am 
in  favor  of  democracy,  pure  aud  simple,  and  if  we  divide  the  State  into 
small  t«rritorics,  I  do  not  see  why  we  should  not  allow  Ihein  to  have 
jurisdiction  on  all  sorts  of  questions.  I  do  not  suppose  that  it  will  work 
as  the  people  anticipate,  but  I  sup)iort  the  proposition  on  principle; 
consequently  I  hope  it  will  not  be  stricken  out. 

BKMA8K3  OF   MR.   BARBOUB. 

Mb.  BARBOUR.  Mr.  Chairman:  I  have  voted,  sir,  throughout  this 
Convention  in  favor  of  local  self-government,  but  I  am  not  able  to  sup- 
port the  proposition  on  the  Secretary's  table,  because  it  Is  not  self-govern- 
ment, as  I  understand  it;  but  it  is  made  obligatory  upon  the  Legislature 
by  the  use  of  the  word  "  shall."  The  people  of  this  State,  as  I  under- 
stand it,  once  did,  when  the  issue  was  presented  to  them  as  a  direct 
issue,  elect  a  Legislature  in  favor  of  local  option  laws.  And  they  enacted 
a  law  which  was  declared  by  the  Supreme  Court  unconstitutional.  That 
decision  is  in  the  forty-eighth  California  Reports,  In  the  case  of  ex  parte 
Wall,  and  that  decision  of  the  Court  proceeds  upon  two  grounds.  I 
suppose,  of  course,  if  the  friends  of  local  self-government  wish  to  enact 
anything  in  this  Constitution,  it  would  be  for  the  purpose  of  getting 


around  or  removing  the  objections  made  by  the  Supreme  Court  to  the 
local  option  law  which  was  once  passed  in  this  Stale.  That  objection 
was  upon  two  grounds:  first,  that  the  Legislature  had  no  power  to  dele- 
gate its  legislative  authority;  and  in  the  next  place,  that  township 
government,  which  was  provided  for  under  the  Constitution,  had  not 
been  by  the  Legislature  carried  into  effect,  and  that  the  Constitution  was 
not  self-executing,  and  therefore  tlfcre  was  no  township  organization  in 
the  sense  of  the  Constitution,  and  consequently  that  the  local  option 
laws  were  void,  there  being  no  local  logislature  such  as  was  contemplated 
or  provided  in  the  Act  called  the  Local  Option  Act.  Now,  the  Supreme 
Court,  after  stating  their  objections,  decided  that  if  township  organiza- 
tions were  created,  or  local  legislatures,  as  they  called  them,  and  the 
power  was  delegated  to  them  of  regulating  tippling,  or  the  selling  or 
dealing  in  intoxicating  liquors,  that  that  would  be  constitutional.  I  will 
read  from  the  syllabus  of  that  decision : 

"  When  a  system  of  town  governments  shall  have  been  established  by 
the  Legislature,  and  when  local  town  legislatures  shall  have  been  organ- 
ized under  that  system,  the  Legislature  may  confide  to  such  local  legis- 
latures the  right  to  make  local  rules,  but  it  cannot  delegate  to  the  people 
livinj;  within  certain  territorial  limits,  but  who  have  no  distinctive 
political  character  or  governmental  organization,  the  power  to  make 
laws." 

Now,  sir,  would  it  not  be  su&lcient,  even  admitting  or  supposing  we 
have  not  aufliciently  conferred  upon  the  legislature  this  power — would 
it  not  be  sufficient,  instead  of  compelling  the  Legislature  to  enact  laws 
of  this  kind,  to  declare  the  general  principle  that  they  should  have  the 
power,  when  they  do  create  these  townships  or  local  organizations — that 
whenever  they  have  done  that  they  should  have  the  jmwer  to  delegate 
them  this  general  power  which  is  spoken  of  here  ?  Would  it  not  be  com- 
prehended under  the  general  power  to  "make  and  enforce  within  lis  limits 
all  such  local,  police,  sanitary,  and  other  regulations  as  are  not  in  conflict 
with  general  laws,"  and  laws  generally  for  the  regulation  of  their 
domestic  concerns?  It  seems  to  me  that  that  is  sufficient  without  flying 
directly  in  the  face  of  that  business  by  declaring  that  the  Legislature 
shall,  ex  propria  vi^e,  go  ahead  aud  impose  it  upon  the  people  of  this 
State — that  it  is  b«ng  made  a  separate  issue.  I  do  not  think  the  Legis- 
lature should  be  tied  up  by  the  people  in  that  way — a  cast  iron,  inflexi- 
ble obligation  upon  the  Legislature,  whether  or  no,  to  enact  such  a  law, 

Mr.  TOWNSEND.  I  think  the  gentleman  voted  for  a  great  many 
such  measures. 

Mb.  BARBOUR.  I  have  voted  for  a  number  of  measures  looking  to 
local  government,  and  I  have  no  objection  to  it  now,  provided  it  is 
necessary.  There  is  the  decision  of  our  Supreme  Court.  •  That  decision 
is,  that  when  you  have  township  organizations  then  you  can  delegate 
this  power.  IIow  can  you  do  so  except  there  is  a  city,  a  regular  incor- 
porated city,  with  its  regular  Board  of  Supervisors — its  local  legislature  ? 
How  can  you  my  that  a  certain  portion  of  a  oounty  not  organized,  hav- 
ing no  local  legislature,  how  cap  ^ou  say  that  they  can  go  ahead  and 
make  laws?  I  am  satisfied  that  if  you  do  this  you  have  got  to  go  the 
whole  hog  aud  make  it  compulsory  upon  the  Legislature  to  provide 
township  organizations.  It  seems  to  me  that  it  is  already  provided  for. 
The  Supreme  Court  oWection  has  been  met  by  our  provision  number 
twelve  of  the  report  of  the  Committee  on  City,  County,  and  Township 
Organization,  and  other  provisions  in  this  Constitution. 

BKUARKS  OF  MR.   KLRIKB. 

'Mb.  KLEINE.  Mr.  Chairman:  This  local  option  business  seems  to 
me — I  guess  it  originated  in  the  brains  of  a  few  fanatics,  I  guess.  If  a 
man  wants  to  jump  into  the  Sacramento  who  can  prevent  nim?  This 
local  option  law,  according  to  the  way  I  understand  it,  gives  the  business 
into  the  hands  of  a  few.  It  takes  away  the  liquor  business  from  the 
small  whisky  shops  and  gives  it  into  the  hands  of  the  large  ones.  That 
is  the  way  it  works  in  Maine.  They  have  a  law  against  selling  liquor, 
and  you  nud  just  as  many  drunkards  in  the  State  of  Maine  as  any  wnere 
else.  The  man  that  wants  it  will  have  it  For  my  own  part  I  never 
drink  it  at  all.  I  never  spend  two  bits.  I  don't  smoke  and  I  don't 
drink.  I  have  no  use  for  it.  A  gentleman  can  drink  whisky  if  he 
wants  whisky.  If  you  close  the  whisky  shops  he  goes  to  a  bigger  liquor 
shop  and  gets  it.  According  to  these  local  option  Taws,  as  I  said  before, 
it  gives  the  business  all  to  the  wholesale  dealers.  The  man  that  can 
aliord  to  buy  ten  gallons,  of  course  he  will  have  his  whisky,  and  how 
easy  it  is  for  a  man  to  get  his  whisky  at  the  wholesale  liquor  store.  It 
is  nothing  but  a  crazy  idea.    I  am  opposed  to  it.    I  shall  vote  against  it. 

Mr.  STKDMAN.  May  I  ask  you  a  question?  You  say  you  never 
drink  or  spend  money  for  it.  Didn't  I  have  a  drink  with  you  in  a 
saloon  the  other  day  ? 

Mb.  ELEINE.  Yes,  you  did.  You  did,  sir;  I  don't  deny  that.  I 
can  drink  myself,  but  I  very  seldom  drink.  I  done  it.  I  don't  belong 
to  any  temMrance  society.  I  don't  allow  any  man  or  any  society  to 
bind  me.  Although  I  never  spend  two  bits  for  whisky,  nor  beer,  nor 
wine,  if  I  am  thirsty,  you  give  me  the  preference  of  a  glass  of  woter  or 
a  glass  of  beer,  I  always  take  the  water. 

Mb.  TOWNSEND.  Why  are  you  working  against  your  fellow  labor- 
ers? Don't  you  know  that  many  of  them  spend  all  their  money  for 
whisky  when  they  might  be  getting  rich? 

Mb.  KLEINE.  If  a  man  sees  fit  to  spend  his  mone^  in  whisky  it  is 
his  own  look  out.  I  know  many  men  that  do  not  drink  whisky,  and 
they  spend  their  money  with  bad  women.  [Laughter.]  Who  is  the 
most  moral  man?  The  man  that  spends  his  money  with  prostitutes  or 
with  whisky  ?    [Laughter.] 

BEMABKS  of  MB.  VACQUEBKL. 

Mb.  VACQUEREL.  Mr.  Chairman:  I  have  been  handed  here  a  little 
paper,  signed  with  the  grand  seal.  I  should  like  to  ask  what  kind  of  a 
religion  it  is.  It  seems  to  me  that  it  is  some  kind  of  a  religion  or 
another.    Now,  section  four  of  the  Constitution  of  the  State  of  California 
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provides  that  "the  free  exercise  and  enjoyment  of  religious  profession 
and  worship,  without  diacriraination  or  preference,  shall  ne  forever 
allowed  in  this  State."  Now,  if  we  legislate  upon  this  local  option  we 
are  certainly  legislating  for  a  certain  class  of  religion,  or  a  certain  society, 
which  is  directly  against  the  Constitution.  Another  thing,  a  gentleman 
on  this  floor  has  said  that  the  Legislature  had  a  right  to  protect  his 
children  and  other  people's  childrA.  Now,  sir,  if  a  father  cannot  pro- 
tect bis  own  child,  I  would  like  to  know  huw  the  Legislature  is  going  to 
do  it?  Why  not  pass  a  law  then  when  the  children  come  to  be  bom, 
that  they  must  come  into  world  with  nothing  but  virtues,  and  no  vices 
at  all?  Are  we  to  regenerate  mankind?  Can  we  stop  a  man  from 
drinking  if  he  wants  to?  Let  everybody  go  according  to  his  own  con- 
science. He  is  the  oue  that  suffers  for  it  if  he  makes  an  abuse  of  it. 
Why,  in  countries  where  there  is  no  such  law  as  that,  where  people  are 
permitted  to  drink  whenever  they  choose,  those  are  the  very  countries 
where  you  see  the  least  drunkards.  I  hope  this  section  will  be  stricken 
out. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  wish  to  move  an 
amendment  to  strike  out  and  insert. 

The  8ECBETAEY  read : 

"Strike  out  all  after  the  word  'section'  down  to  the  word  'enact,' and 
insert  the  words  'the  city  and  township  governments  organized  under 
the  Constitution  may." 

REUA^KS  OF   IIS.    HOWABO. 

Mr.  HOWARD.  Mr.  Chairman:  I  was  elected  here  on  a  straight 
Democratic  nomination.  I  stand  here  as  a  Deinocrat.  The  original 
definition  of  a  democratic  government — the  Greek  definition — was  that 
it  is  a  government  by  the  people.  Now,  sir,  I  propose  that  the  people, 
locally,  as  we  have  repeate<lly  enacted  here,  shall  govern  in  relation  to 
this  matter.  The  mam  objection  to  a  local  option  law  has  always  been 
that  it  was  not  supported  by  public  sentiment.  But  if  a  majority  of  the 
people  of  a  city  or  township  are  in  favor  of  the  prohibition  of  this  retail 
trade  or  traffic,  then  it  is  sustained  by  public  sentiment,  and  then  I  think 
it  is  proper  that  they  should  have  a  right  to  sav  whether  this  poison 
shall  be  so>*d  at  every  corner  of  a  street  or  not.  5l^o«,  nobody  doubtfc — 
my  friend  from  Sacramento  knows  very  well,  as  a  physician — that  the 
Legislature  has  always,  in  most  of  the  States,  if  not  in  this,  and  prac- 
tically in  this,  exercised  the  right  to  regulate  the  sale  of  poison.  Now, 
it  is  true,  as  I  had  occasion  to  say  here  tlie  other  day,  that  nine  tentbsof 
everything  we  drink  in  this  State  is  a  compound  of  poisons,  mixed  up 
by  the  wholesale  dealer.  One  of  the  largest  manufacturers  of  wine  in 
this  State  told  nie,  the  otherday,  that  the  wines  and  all  the  other  liquors 
are  adulterated  in  every  hand  through  wlTich  they  pass.  That  it  is 
destroying  the  health  of  our  people;  that  it  is  sending  them  to  the  pen- 
itentiary as  well  as  to  the  insane  asylum.  Is  a  notorious  fact.  I  was 
raading  the  other  day  an  English  publication,  in  which  extensive  evi- 
dence was  taken,  and  there  was  the  evidence  of  the  wife  of  an  English 
operator,  who  said  that  her  only  chance  to  get  any  of  the  money  for  the 
support  of  the  family,  paid  to  her  husband  on  Saturday  night,  was  to  go 
with  him  to  the  paying-table,  and  accompany  bim  home.  She  testified 
that  between  the  house  of  the  paying-table  and  her  own  residence  there 
were  in  one  block  five  groceries;  that  she  could  get  him  by  two,  but 
when  it  come  to  get  him  by  five,  he  spent  all  his  mone^  before  he  got 
home.  Now,  everybody  knows  the  misery  of  this  thmg;  everylxwy 
knows  its  immoral  tendency ;  everybody  knows  its  effect  upon  the  health 
of  the  people.  I  think  that  it  will  preserve  the  public  peace  to  have  tills 
matter  disposed  of  by  the  local  governments.  I  know  there  are  two  col- 
onies in  tills  State,  founded  by  people  who  have  churches  and  schools 
and  libraries  and  societies,  who  do  not  want  liquor  sold  in  their  place. 
Once  or  twice  parties  have  attempted  to  set  up  groceries  in  these  colonies, 
but  the  colonists  notified  them  that  they  could  not  do  It,  and  the  fact  is, 
that  they  were  obliged  to  quit,  for  they  saw  at  once  that  the  moral 
atmosphere  would  be  made  too  warm  for  them  if  they  attempted  to  force 
these  establishments  upon  them.  This  is  likely  to  occur  in  many  places, 
and — for  instance,  in  the  township  in  which  that  colony  is  located — why 
not  allow  it  to  say  liquor  shall  not  be  sold  here,  or  shall  not  be  sold  at 
retail,  of  to  make  such  wgulations  as  will  protect  the  morals  and  health 
of  the  locality?  On  principle,  it  is  certainly  right,  and  I  believe  that  the 
utility  of  it  would  be  very  great,  for  this  habit  of  drinking,  among  our 
people,  is  produced  by  social  feeling.  A  half  dozen  fellows  get  into  a 
grocery;  one  treats,  another  treats,  and  another  treats,  out  of  pure  good 
feeling,  and  the  first  thing  the^  know,  half  of  them  have  contracted 
habits  of  intemperance  and  habit*  of  dissipation.  Itdoes  strike  me  that 
it  is  a  right  thing  to  be  done  to  leave  it  to  the  local  governments  to  gay 
whether  this  vice  shall  be  perpetrated  and  perpetuated  in  their  commu- 
nities or  not. 

Mb.  CAPLES.  Would  the  gentleman  permit  a  qoestlnn?  I  desire 
to  ask  General  Howard  if  his  devotions  to  the  principles  of  local  self- 
government  would  carry  him  to  the  extent  of  justifying  the  enactment 
of  a  code  of  blue  laws  for  any  city  or  township? 

Mr.  HOWARD,  of  lios  Angeles.  No,  I  would  not  prevent  a  gentle- 
man from  kissing  his  wife  on  Sunday,  but  I  would  prohibit  him  from 
making  his  brother  drunk  on  any  day. 

BEIIiBKS  OF  UR.   WEST. 

Mb.  WEST.  Mr.  Chairman :  I  hope  the  amendment  offered  by  my 
colleague  from  Los  Angeles  will  prevail.  It  certainly  is  correct  In  prin- 
ciple. It  Is  sound  in  theory,  and  it  Is  one  of  those  cardinal  principles 
that  underly  true  democracy,  that  the  people  in  every  community,  in 
their  corporate  or  municipal  character  should  be  permitted  to  regulate 
their  own  affairs.  From  the  coniinencemeutof  the  discussion  upon  city, 
county,  and  township  orgaiiizalioii,  I  have  voted  steadily,  constantly, 
and  uniformly  in  favor  of  local  self  government.  Now,  Mr.  Chairman, 
if  there  is  any  subject  upon  which  local  authority  should  be  permitted 
to  be  exercised,  it  is  upon  the  protection  of  the  morals  of  the  youth ;  it 


is  upon  those  police  regulations  that  either  tend  to  corrupt,  or  destroy, 
or  vitiate,  or  tend  to  elevate,  cultivate,  and  purify  the  generations  of  soci- 
ety, lam  acquainted  with  some  of  those  localities  to  which  my  colleague 
referred,  in  the  County  of  Los  Angeles.  I  will  state  one  instance  briefly. 
A  low,  demoralized  Individual,  right  from  the  brothels,  established  a 
drinking  saloon  in  the  vicinity  of  our  public  school.  By  the  introdue- 
tPun  of  sundry  little  games  and  Inducements  he  enticed  the  boys  in  there. 

Mb.  white.  Is  not  this  whole  subject  covered  in  section  twelve, 
when  i|«ays  that  the  local  governments  "  shall  make  such  local,  police, 
sanitary ,  and  other  regulations  as  are  not  inconsistent  with  general  laws?" 

Mt.. HOWARD.  Will  you  vote,  in  the  Convention,  to  sustain  section 
twelve? 

Mb.  WHITE.    I  will  vote  to  sustain  section  twelve. 

Mb.  west.  I  am  of  the  opinion  that  section  twelve  does  sustain  the 
principle,  and  gives  the  authority,  but  I  cannot  permit  this  occasion  to 
pass  without  expressing  myself  in  favor  of  the  right,  power,  and  privi- 
lege of  local  communities  to  protect  themselves  against  the  crushing 
Influence  of  the  sale  of  intoxicating  liquors,  if  they  are  disposed,  by  a 
majority  vote  lo  do  so.  In  these  instances  to  which  I  am  referring,  this 
nuisance  becomes  intolerable.  In  the  case  I  refer  to,  it  is  said  that  a 
tidal  wave  struck  this  institution,  and  in  the  morning  the  saloon  was 
found  in  a  ravine  near  by,  all  broken  to  pieces.  I  hope  we  will  not  be 
compelled  tb  depend  upon  these  tidal  waves  to  destroy  these  institutions 
in  the  future,  but  that  the  community  may  legally  protect  themselves 
against  them.    I  hope  the  amendment  will  prevail. 

BEHARKS   of   MB.  BIQQS. 

Mb.  BIGGS.  Mr.  Chairman :  I  have  lived  fifty  odd  years  trying  to 
be  a  citizen  of  morality  and  virtue.  I  have  been  taught  that  moral 
suasion  was  much  better  than  coercion.  I  am  opposed  to  the  section. 
I  think  it  is  amply  provided  for. 

Ma.  REYNOLDS.  Will  the  gentleman  allow  a  question  ?  If  the 
gentleman  should  discover  a  thief  breaking  into  his  store,  and  extracting 
money  from  his  till,  would  he  approach  him  with  moral  suasion,  and 
beg  him,  for  the  love  of  God  and  humanity's  sake,  not  to  take  his 
money ;  or  would  he  take  him  by  the  throat,  and  pack  him  out? 

Mb.  BIGGS.  The  gentleman  might  say  that,  if  the  moon  were  made 
of  green  cheese.  It  would  be  good  to  feed  monkeys  on.  I  am  opposed  to 
any  legislative  body  saying  what  a  man  shall  eat,  drink,  or  wear.  I 
have  grandchildren,  and  a  number  of  them,  and  I  undertake  to  say,  it 
is  seldom  you  see  one  of  them  enter  a  saloon  and  take  a  drink.  In  my 
experience  in  life,  I  have  noticed  that,  when  this  local  option  has 
been  inforced,  the  result  is,  that  people  bought  liquor  from  wholesale 
places,  and  the  consequence  was  that  they  became  beastly  intoxicated, 
or  else  under  the  Inlluence  of  liquor,  whereas,  if  they  had  gone  to  a 
saloon,  they  would  have  had  no  bad  effect  from  it.  lu  my  travels 
throughout  the  east  I  have  seen  the  effects  of  this  local  option,  buying  by 
the  bottlefull  and  carrj'Ing  it  in  their  pockets.  I  am  ready  to  go  hand  in 
hand  with  every  geutlenian  on  the  floor,  upon  the  question  of  morality, 
but  it  cannot  be'  forced  in  this  way ;  they  will  evade  the  law,  they  will 
buy  it  by  the  bottlefull,  they  will  drink  it  at  home.  Do  you  propose  to 
force  it  upon  every  township  organization  to  hold  this  election  7  You  lay 
you  shall  do  thus  and  so.    It  is  very  expensive  to  hold  these  elections. 

Mb.  TOWNSEND.  It  isnot  proposed  to  force  this  upon  a  community. 
Suppose  a  community  says,  by  a  majority  vote,  that  they  do  not  want 
these  dens,  that  they  do  not  want  these  saloons  open  for  people  to  go  in 
at  all  times,  or  for  Iwys  to  go  in  at  any  time.  Why  not  permit  them  to 
rule? 

Mb.  biggs.  Do  you  propose  to  force  every  community  to  take  a 
vote  upon  that  direct  question?  A  gentleman  bos  spoken  about  the 
Democratic  principles.  If  he  has  been  an  old  Bourbon  Deinocrat  he  has 
lived  a  long  time  under  the  influence  of  that  article.  I  am  very  sorry 
that  there  has  been  one  hundred  and  forty-eight  thousand  dollars  made 
up  for  a  lobby  to  defeat  a  local  option  bill.  The  gentleman  who  discloses 
that  luforniatidn  was  better  posted  upon  that  question  than  any  other 
gentleman  on  this  floor.  He  ought  to  know.  He  says  it  was  one  hun- 
dred and  forty-eight  thousand  dollars.  Well,  sir,  there  is  a  large  num- 
ber of  the  people  of  this  State  opposed  to  local  option.  Another 
gentleman  made  a  statement  here  that  be  was  elected  directly  upon 
local  option.  If  that  question  was  at  issue  before  the  people  I  know 
nothing  of  it.  I  heard  nothing  of  it  in  any  portion  of  the  State  that  I 
visited  at  the  time.  I  do  think  it  is  unnecessaiy.  It  is  amply  provided 
for  In  section  twelve.  We  do  not  wish  to  Interfere  in  everv  business.  I 
am  opposed  to  loading  down  this  Constitution  with  useless  and  such 
worthless  trash  as  this  is. 

Mr.  STEDM.\N.  Mr.  Chairman  :  I  believe  this  matter  has  been  suf- 
ficiently discussed.    I  move  the  previous  question. 

Seconded  by  Messrs.  Evey,  itelley.  Smith,  of  San  Francisco,  and 
Kenny. 

The  committee  refused  to  order  the  main  question,  on  a  division,  by 
a  vote  of  35  ayes  to  43  noes. 

Mb^  CAMPBELL.  I  have  a  small  amendment  that  I  desire  to  offer 
to  the  amendment  of  the  gentleman  from  Los  Angeles,  Mr.  Howard.  I 
think  he  will  accept  it. 

The  SECRETARY  read: 

"  Amend  the  amendment  so  as  to  read  as  follows:  '  The  city  or  town- 
ship governments  organized  under  this  Constitution  may  enact  a  law 
whereby  the  qualified  electors  of  any  county,  town,  city,  or  city  and 
county,  by  a  majority  vote,  from  time  to  time,  may  determine  whether 
the  sale  of  intoxicating  liquors  shall  be  prohiblted'within  the  prescribed 
limits.'" 

Mb.  HOWARD.    I  accept  that  amendment 

Mb.  CAMPBELL.  Mr.  Chairman:  The  only  object  Is  to  strike  out 
"  voting  precinct,"  and  put  In  "  county,  town,  city,  or  city  and  county," 
which  would  be  the  designation.  It  does  away  with  the  voting  pre- 
cincts, and  puts  in  the  designation  by  which  the  City  and  County  of  San 
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Francisco  is  known.  The  voting  precincU'in  San  Francisco,  under  the 
existing  law,  simply  consist  of  two  hundred  voters,  and  to  submit  that 
question  to  voting  precincts  would  not  practically  hare  any  good  effect. 
A  man  could  step  across  to  any  other  voting  precinct  and  get  all  he 
wanted. 

REMARKS  or   MR.   JOKKS. 

Mr.  JONES.  Mr.  Chairman :  For  my  part,  sir,  while  agreeing  with 
the  moral  sentiments  that  are  expressed  here— with  the  views  of  nearly 
all  who  have  spoken  on  the  affirmative  of  this  question,  or  against  the 
motion  to  strike  out,  in  regard  to  the  evils  entailed  upon  the  people  by 
the  use  of  intoxicating  drinks,  and  by  having  numerous  places  for  the 
sale  of  them — I  am  yet  in  favor  of  striking  out,  or  of  amending  it,  for 
this  reason :  that  H  seems  to  me  to  be  inaugurating  a  form  of  govern 
ment  that  is  not  and  has  not  been  approved  anywhere.  I  think  we  have 
carried  the  principle  of  democracy,  to  which,  under  a  very  proper  declar- 
ation, we  are  all  devoted,  as  far  as  it  can  be  usefully  carried.  We  have 
carried  it  to  this  extent,  that  within  the  scope  of  its  powers  the  Legisla- 
ture of  the  State  shall  make  laws  for  the  government  of  the  State;  and 
within  the  scope  of  their  powers,  which  are  made  ample,  the  people  of 
counties  shall  prescribe  laws  and  regulations  for  the  government  of  these 
counties;  and  still  further,  that  even  subordinate  municipalities  and 
townships  also  shall,  in  accordance  with  the  republican  scheme  by  which 
the  people  of  the  United  States  are  governed,  have  also  their  legislative 
bodies.  Now,  Mr.  Chairman,  that  legislative  body,  in  the  township  as 
well  as  in  the  county,  has  the  authority  to  reach  all  the  boneficial  results, 
in  my  judgment,  that  can  be  reocheid  by  legislation  in  the  direction 
which  we  are  now  contemplating,  and  that  under  a  section  that  has 
been  adopted  in  Committee  of  the  Whole — under  section  twelve  of  the 
article  on  city,  county,  and  township  organizations,  in  the  ordinary 
course  of  representative  government  the  townships  and  counties  can 
deal  with  the  question  as  a  matter  falling  in  a  general  way  within  their 
jurisdiction.  It  is  representative  government  toat  the  American  people 
maintains.  It  is  not  that  which  was  known  of  old  in  Greece  as  demo- 
cratic govemmentt  Now,  democratic  government  is  exactly  the  thing 
which  is  contemplated  by  this  section  here,  that  measures  shall  be  passed, 
not  through  any  representative  form  of  government,  not  through  any 
organized  iiower  adopted  by  the  people,  but  by  a  direct  vote  of  the  indi- 
vidual voters  themselves.  That  has  never  been  found  a  successful  way 
of  dealing  with  any  public  question.  That  was  democracy  in  Greece. 
There  are  plenty  of  gentlemen  here  who  know  how  that  worked,  and 
they  know  that  it  is  impracticable  in  anything  but  a  very  small  com- 
munity. It  is  impracticable  under  any  system  of  government.  It  is 
directly  opposed  to  the  system  of  government  to  which  the  people  of  the 
United  States  are  unalterably  devoted.  It  is  opposed  to  representative 
government.  There  is  nothing  representative  about  it.  I  do  not  myself 
perceive  any  reason  whv  we  should  depart  from  the  system  of  repre- 
sentative government  wtiich  characterizes  this  country.  We  now  pro- 
pose to  narrow  it  down  so  as  to  cover  local  interest  to  such  a  degree  as 
■  may  reach  the  wants  or  needs  of  every  small  portion  of  the  country.  I 
do  not  see  any  reason  now  that  will  justify  us  in  abandoning  that  form 
of  government  and  resorting  to  individual  action  upon  this  que:5tion, 
more  than  upon  other  questions.  Why  should  we  not,  then,  if  we  are  to 
give  up  the  scheme  we  have  already  adopted,  in  this  case,  and  confer 
this  governmental  power  upon  the  townships  in  regard  to  tl)e  aide  of 
liquors — why  shall  we  not  give  it  up  in  regard  to  licensing  all  ■games, 
and  in  regard  to  keeping  houses  of  ill  fame,  and  in  regard  to  a  hundred 
questions,  and  let  each  one  of  these  be  submitted,  under  the  doctrine  of 
local  option,  to  the  individual  voters,  and  not  to  the  governmental  power 
that  makes  the  other  laws  and  regulations  in  the  county,  township,  or 
other  municipality?    J  object  to  it  upon  that  principle. 

I  believe  tliat  we  have  already  done  all  that  is  required.  I  believe  in 
the  regular  and  orderly  administration  of  our  laws  according  to  our  own 
theory — the  theory  we  have  always  set  up  and  advocated — and  when 
we  secure  to  the  people  representative  government,  we  give  them  a 
greater  good  than  can  be  given  by  the  method  under  contemplation 
here.  We  know  very  well  that  when  we  are  making  an  organic  law,  we 
desire  that  it  shall  apply  in  a  general  way,  as  far  as  possible,  and  not, 
when  we  have  pronounced  against  the  State  exercising  special  legisla- 
tion, to  set  ourselves  at  work  making  a  special  legislation  in  the  organic 
law,  pointing  out  a  particular  business  or  a  particular  interest.  I  hardly 
think  it  is  compatible  with  the  nature  of  an  organic  law,  and  whenever 
we  do  that  there  will  be  a  plau«ible  ground  for  opposition  to  our  work. 
If  we  confine  ourselves  to  that  which  we  have  done,  and  which,  in  my 
opinion,  is  sufficient  to  accomplish  the  desired  result,  we  will  have  a 
system  that  is  in  perfect  harmony  with  the  Legislature  and  with  every- 
thing else.  Men  are  willing  to  say  wc  will  abide  by  general  laws,  but 
they  will  always  resent,  and  will  resent  in  this  particular  instance,  with 
'tremendous  force  and  effect,  any  organic  legislation  pointing  out  one 
particular  interest.  Thoy-are  able  to  do  it — I  wish  they  were  not — and 
thepr  are  able  to  make  it  a  very  different  question  whether  this  Consti- 
tution shall  be  adopted  than  is  intended. 
Tai  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

BKUARK8  OP  UB.   HCFARLAKO. 

Mr.  McFARLAND.  Mr.  Chairman :  I  do  not  like  to  impugn  the 
motives  of  any  gentleman,  but  it  looks  to  me  as  if  the  gentleman  from 
Los  Angeles  and  his  colleague  have  shapen  their  course  this  morning  in 
the  interest  of  Los  Angeles  wine.  Tliey  have  talked  here  a  great  deal 
about  the  adulterations  of  liquors.  The  only  place  where  you  could  get 
pure  wine  was  at  Los  Angeles.  Now,  as  these  local  legislatures  will  have 
the  power  to  prohibit  any  kind  of  liquors  that  they  choose,  and  except 
any  Kind,  it  seems  that  it  is  designed  to  cut  off  all  other  sorts  of  liquor 
except  native  California  wines,  under  the  insane  idea  that  it  is  a  healthy 
drink.  Now,  sir,  did  you  ever  get  drunk — I  mean,  did  you  ever  drink 
California  wine?  There  is  not  a  man  in  the  State  of  California  able  to 
adulterate. that  wine  and  make  it  any  worse  than  it  is.    The  effect  upon 


the  system  is  something  terrible.  When  a  man  drinks  that  wine, 
instead  of  a  pleasant  temporary  exhilaration,  to  be  followed  by  the 
normal  state  again,  he  never  gets  straight  again.  It  is  a  chronic  drunk 
when  he  drinks  California  wine.  When  a  man  uses  it  for  a  certain 
length  of  time  a  false  skin  begins  to  form  all  over  his  body.  The  dis- 
ease goes  on  very  much  like  leprosy.  It  hardens  the  ligaments,  and  the 
body  is  encased  with  an  unnatural  substance  through  which  the  blood 
does  not  circulate  at  all.  [Laughter.]  There  is  no  healthy  and  natural 
perspiration  goes  on;  the  man  has  sunken  eyes,  and  the  end  of  him  is 
insanity  and  death. 

Mr.  HOWARD.  Will  the  gentleman  allow  me  to  ask  him  a  ques- 
tion? Did  he  ever  drink  any  pure  California  wine  in  Los  Angeles,  ur 
at  the  vineyards — anywhere? 

Mr.  McFARLAND.  Yes;  Idranksomethey  called  pure, and  as  they 
do  not  adulterate  there,  it  must  have  been  pure. 

Mb.  HOWARD,  of  Ixis  Angeles.  I  would  like  to  state  that  this  is  to 
prevent  these  Black  Republicans  from  killing  off"  Democrats  with  bad 
whisky.     [Laughter  and  applause.] 

Mr.  CAPLE3.  Mr.  Chairman:  I  have  no  desire  to  argue  this  ques- 
tion further,  as  my  argument  has  been  singularly  perverted.  I  asserted 
that  a  statutory  morality  was  an  impracticability.  I  supposed  I  was 
talking  to  gentlemen  of  intelligence,  who  could  comprehend  the  differ- 
ence between  this,  that,  and  the  other;  but  it  seems  that  I  was  mistaken 
to  some  extent.  Gentlemen  have  asserted  that  my  assertion  amounted 
to  this:  that  because  we  cannot  have  an  enforced  morality,  hence  we 
need  not  legislate  against  stealing  or  murder.  Now,  if  any  gentlemen 
here  on  this  floor  lack  the  intelligence  to  comprehend  the  difference 
between  questions  of  morality  and  questions  of  crime,  I,  Mr.  Chairman, 
disclaim  any  responsibility  for  their  ignorance.  In  conclusion,  I  have' 
just  this  remark  to  make  in  regard  to  local  option :  It  is  a  stab  at  this 
Constitution  that  we  are  making,  and  it  is  an  act  of  suicide,  and  every 
gentleman  of  ordinary  intelligence  who  is  acquainted  with  the  people  of 
the  State  of  California,  knows  that  to  be  the  truth,  and  knows  that  the 
people  of  California  will- refuse,  now  and  forever,  to  be  put  into  a  straight 
jacket,  in  obedience  to  the  behests  of  New  England  Puritan  fanaticism. 

BEUARKS  or  MR.   LINDOW. 

Mb.  LINDOW.  Mr.  Chairman  :  I  would  like  to  see  some  gentleman 
^ive  us  a  clearer  state  of  things.  I  am  just  as  dark  now  as  I  was  when 
It  commenced.  I  see  Dr.  CapTes  has  been  up  twice  speaking,  but  I  can- 
not see  any  light  whatever.  There  is  a  point  there  where  he  could  keep 
people  from  getting  drank,  but  it  would  be  just  as  bad  as  on  this  China 
question — we  would  go  to  interfere  with  the  Constitution  of  the  United 
States.  That  would  oe  the  only  way  that  we  could  remedy  the  evil. 
But  if  the  gentlemen  look  back  where  the  revenue  comes  in  through  the 
Custom  House,  you  would  find  that  the  wino  and  liquor  brings  more 
revenue  than  any  other  commerce  that  comes  through  the  Custom  House. 
There  would  be  nothing  done  about  it.  But  you  look  back  at  the  time 
Senator  Booth  was  Governor  of  the  State  of  California.  They  moved 
for  a  Sunday  law.  Well,  we  knew  right  away  that  that  would  not  pass, 
because  the  Governor  was  doing  a  great  wholesale  business.  Why  was 
it  defeated?  Because  it  was  making  more  money  than  anything  else. 
Now,  the  only  thing  what  I  can  see  is  that  they  want  to  go  against  the 
small  dealers;  cut  them  off,  and  they  will  make  the  people  believe  that 
that  will  make  a  sober  government,  and  it  will  remedy  the  evil.  When 
the  truth  is  out,  it  will  be  found  that  it  is  to  cut  off"  the  small  dealers  and 
throw  it  into  the  hands  of  the  big  ones.  Now,  I  recollect  the  time  when 
the  Sunday  law  was  in  force  in  the  City  of  New  York,  in  eighteen  hun- 
dred and  sixty-three.  Well,  before  that  the  gentleman  drank,  and  the 
lady,  once  in  a  while;  but  when  tbi  Sunday  law  passed  the  whole 
family  was  drunk.  A  whole  case  of  brandy  was  taken  into  the  house, 
and  beer  as  well,  and  the  father  and  mother  and  all  the  children  were 
tight  enough.  [Laughter.]  And  that  was  the  end  of  Sunday  law. 
There  is  no  government  that  can  go  to  work  and  prevent  a  man  from 
getting  drunk.  If  he  is  in  the  habit  of  doing  it,  he  will  do  it  Idonot 
see  at  all  that  it  will  give  a  remedy.  I  do  not  sav  that  I  don't  take  any- 
thing at  all.  When  I  like,  I  go  into  a  saloon  and  have  it.  Icannotsay 
I  never  was  drunk,  because  four  years  ago  I  was  as  drunk  as  anything. 
I  made  a  special  business  of  it,  to  see  bow  it  would  go  when  I  myself  - 
was  tight.  I  like  to  go  through  all  experience.  At  the  same  time,  I 
would  vote  for  it  if  it  would  do  good — but  you  cannot  do  away  with  it. 
It  would  be  just  the  same  as  now. 

REMARKS  or  MR.  OVERTON. 

Mb.  OVERTON.  Mr.  Ch&irman :  I  arn  as  strong  in  favor  of  sobriety 
and  as  hostile  to  intoxication  as  any  man  upon  this  Boor,  yet  I  am  not  a 
teetotaler.  I  drink  whenever  I  am  dry,  so  far  as  I  am  concerneil ;  but  I 
dislike  intoxication,  and  I  am  in  favor  of  elevating  the  morals  of  the 
community.  But,  sir,  this  local  option  has  not  that  effect,  as  it  was 
attempted  to  be  enforced  in  this  State  at  one  time.  I  reside  in  a  city 
where  at  one  time  they  had  an  election  to  try  and  prohibit  the  sale  of 
liquor  in  that  town.  Our  people  defeated  it,  and  the  reason  why  we 
defeated  it  was  that  it  would  only  throw  trade  out  of  town.  Santa  Rosa 
would  never  have  stopped  the  sale  of  intoxicating  liquor.  They  would 
have  got  tight  just  the  same  as  before,  because  the  territory  is  too  limitetl. 
They  would  have  gone  outside  of  the  city.  The  result  would  have  been 
that  they  would  get  drunk  as  often  as  before,  and  we  would  have  received 
no  revenue  from  the  parties  that  sold  the  liquor.  All  thejr  had  to  do 
was  to  go  across  the  creek  and  establish  saloons  there.  So  it  would  be 
in  this  city.  Suppose  you  prohibited  the  sale  of  liquor  here.  People 
would  go  across  tne  river  and  there  will  bo  just  as  much  drunkenness, 
and  the  City  of  Sacramento  will  have  to  take  care  of  them  and  get  no 
revenue.  It  is  the  same  in  San  Francisco.  If  there  were  none  of  these 
places  in  the  State,  if  it  was  universal,  I  do  not  know  but  it  would  be  a 
desideratum  that  should  be  desired.  But  as  it  is,  to  say  you  shall  not 
buy  your  whisky  in  a  certain  territorial  limit,  it  effects  nothing.    The 
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people  Mrill  have  it.  Men  that  want  whisky  will  have  it.  A  man  who 
has  got  the  money  can  buy  his  keg  of  whisky,  and  keep  it  in  the  house; 
but  the  man  who  is  so  unfortunate  that  he  cannot  buy  it  by  the  quantity 
and  carry  it  home,  it  discriminates  against  him.  I  do  not  say  that  is  an 
argument  here,  because  that  is  not  my  style.  I  shall  vote  upon  every 
proposition  according  to  my  conscientious  convictions,  whether  it  is  pop- 
ular or  not;  whether  it  loads  down  the  Constitution  or  whether  it  does 
not  load  it  down.  But  if  gentlemen  do  want  to  load  this  Constitution 
down,  all  they  want  to  do  is  to  vote  for  this  local  option  clause,  and  put 
it  into  the  Constitution.  I  do  not  believe  there  are  three  Germans  out 
of  ten  in  this  State  that  would  support  this  Constitution  if  this  provision 
should  be  incorporated  in  it.  This  matter  is  to  them  very  much  like 
the  Sunday  law.  They  do  not  love  the  Sunday  law,  and  neither  do  I. 
I  do  not  believe  in  any  law  that  is  to  legislate  morals  or  religion  into  a 
community.  I  do  not  believe  in  it.  You  pass  this  and  the  Germans  of 
this  State,  almost  unanimously,  will  vote  against  this  Constitution  if  we 
send  it  forth  with  this  provision  in  it.  I  say,  so  far  as  I  am  concerned, 
that  does  not  actuate  me  to  favor  or  oppose  it.  I  am  opposed  to  it  upon 
principle.     I  do  not  believe  it  is  right. 

Mr.  RINGGOLD.  This  is  good  enough  for  me.  If  the  people  want 
to  vote  the  Constitution  down,  I  am  not  going  to  alter  my  opinion 
because  somebody  says  they  will. 

Mb.  LINDOW.  Mr.  Chairman  :  I  hojie  the  amendment  will  be  voted 
down  and  stricken  down  altogether.    I.  move  the  previous  question. 

Seconded  by  Messrs.  Howard,  Stedinan,  Vacquerel,  and  Kenny. 

Thk  chairman.  The  question  ii  on  the  adoption  of  the  amend- 
ment. 

The  amendment  was  rejected. 
'  Tbk  CHAIRMAN.    The  question  recurs  on  the  motion  to  strike  out 
the  section. 

The  motion  prevailed. 

Ma.  STKDMAN.  Mr.  Chairman:  I  move  that  the  committee  rise, 
r«port  their  action  back  to  the  Convention,  and  ask  to  be  discharged  from 
further  consideration  of  this  subject. 

The  motion  prevailed. 

IN  CONVENTION. 

Mr.  MURPHY  in  the  Chair. 

Thi  CHAIR.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  bad  under  consideration  the  sec- 
tion reported  b^  the  Committee  on  City,  County,  and  Township  Organi- 
zation, in  relation  to  local  option,  have  rejected  the  same,  and  ask  to  be 
discharged  from  further  consideration  of  the  subject. 

KDCCATION. 

Mb.  WINAN8.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  Mr.  Murphy  in  the  Chair, 
for  the  purpose  of  considering  the  report  of  the  Coramitteeon  Education 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

Mr.  WINANS.  Mr.  Chairman:  The  time  has  passed  when  the 
importance  of  public  education  was  made  the  theme  for  diadactic  effort 
or  rhetorical  display.  In  the  advancement  of  civilization  and  refine- 
ment, it  has  now  concentrated  into  a  great  fundamental  truth,  which 
among  all  the  people  finds 

Mb.  PROUTY.  I  rise  to  a  point  of  order.  There  is  nothing  before 
the  committee. 

Thk  chairman.    The  Secretary  will  read  section  one. 

The  secretary  read : 

Skction  1.    A  general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the  people,  the 
Legislature  shall  encourage,  by  all  suitable  means, the  promotion  of  Intel 
lectusl,  scientiric,  moral,  and  agricultural  improvement. 

Mb.  WINANS.     Mr.  Chairman  :  It  forms  the  basis 

Mb.  HERRINGTON.  I  rise  to  a  point  of  order.  There  can  be  no 
discussion  until  the  report  has  been  read,  and  then  the  first  section.  I 
make  that  point  of  order. 

Thk  CHAIRMAN.    The  point  of  order  is  not  well  taken. 

Mr.  HERRIKGTON.  I  most  respectfully  appeal  from  the  decision  of 
the  Chair. 

Seconded  by  Messrs.  Huestis  and  Lindow. 

Thk  CHAIRMAN.  The  Chair  understands  that  the  reports  are  read 
section  by  section.  The  question  is:  Shall  the  decision  of  the  Chair 
stand  as  the  judgment  of  the  (ftmmiltee. 

[Cries  of  "division."] 

Mb.  LAINE.     I  desire  to  have  the  question  stated. 

Mr.  HERRINGTON.  The  point  of^ order  taken  by  me  was  that  the 
article  had  not  been  read  in  Committee  of  the  Whole,  and  that  it  was 
not  in  order  to  consider  it  section  by  section  until  the  report  was  read  to 
this  committee.  The  report  of  the  committee  has  already  been  read  in 
Convention,  but  not  in  Committee  of  the  Whole. 

Mr.  HOWARD,  of  Los  Angeles.    I  think  the  Chair  is  right. 

Thr  CHAIRMAN.  The  question  is:  Shall  the  decision  of  the  Chair 
stand  as  the  judgment  of  the  committee? 

A  division  resulted  in  a  vote  of  44  ayes  to  17  noes. 

Thr  CHAIRMAN.    No  quorum  voting. 

A  second  division  resulted  in  a  vote  of  50  ayes  to  14  noe^. 

Thk  CHAIRMAN.    There  is  no  quorum  voting. 

Mr.  WEST.  I  move  a  call  of  the  roll  to  ascertain  if  there  is  a  quorum 
present. 

Mr.  STEDMAK.  Mr.  Chairman:  I  desire  simply  to  state  that  arti- 
cles when  taken  up  by  the  Committee  of  the  Whole  have  always  been 
read  as  a  whole  and  then  taken  up  section  by  section,  and  that  is  the 
reason  I  am  voting  against  the  decision  of  the  Chair,  It  is  the  prece- 
dent; and  if  a  precedent  is  worth  anything  the  Chair  is  wrong. 


Mb.  HERRINGTON.    I  withdraw  the  apjieal. 

Mb.  CROSS.  Mr.  Chairman:  I  will  request  now,  for  the  information 
of  the  committee,  that  the  whole  report  be  read,  so  that  we  may  see  the 
bearing  of  the  remarks  which  the  Chairman  of  the  committee  is  about 
to  make.  I  thiuk  it  will  be  more  satisfactory  to  him,  and  I  am  satisfie<l 
that  it  will  be  to  the  Convention. 

Mr.  WINANS.  Mr.  Chairman:  I  certainly  have  no  desire  that  the 
reading  of  the  report  should  be  omitted  if  the  membei-s  of  this  commit- 
tee desire  to  bear  it  read.  The  Chair  recognized  me  in  the  first  plao:, 
and  my  remarks  were  therefore  in  order;  but  if  it  be  desirable,  or  be 
desired,  that  there  be  a  reading  of  the  entire  report,  certainly  there  can 
be  no  objection  thereto.  I  do  not  intend  to  speak  upon  the  whole  article 
at  this  time,  under  any  circumstances,  and  wiiat  I  was  about  to  say  was 
eminently  brief.  But  still,  if  the  members  desire  to  have  the  article 
read  I  am  very  willing  to  yield  the  floor. 

Tbb  CHAIRMAN.    If  the  committee  desire  the  reading 

Mr.  LAINE.  The  history  of  the  article  shows  that  it  has  been  read. 
It  says:  "  Read,  laid  on  the  table,  and  ordered  printed."  It  has  been 
read  once,  as  its  history  shows. 

Mr.  BLACKMER.  Mr.  Chairman:  I  move  that  the  report  of  tho 
Committee  on  Education  be  read. 

The  motion  prevailed. 

Thk  SECRETARY  read: 

ABTICLI  IX — lOrCATlOX. 

Skctiok  1.  A  general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and'  liberties  of  the  people, 
the  Legislature  shall  encourage,  by  all  suitable  means,  the  promotion  of 
intellectual,  scientific,  moral,  and  agricultural  improvement. 

Sbc.  2.  A  Superintenilenl  of  Public  Instruction  shall,  at  the  first 
gubernatorial  election  after  the  adoption  of  this  Consliiution,  and  every 
four  years  thereafter,  be  elected  by  the  qualified  voters  of  the  State.  He 
shall  receive  a  salary  equal  to  that  of  the  Secretary  of  State,  and  shall 
enter  upon  the  duties  ol  his  office  on  the  first  Monday  of  January  next 
after  his  election. 

Src.  3.  A  Superintendent  of  Schools  for  each  county  shall  be  elected 
by  the  qualified  voters  thereof  at  the  first  gubernatorial  election,  and 
every  four  years  thereafter;  provided,  ihat  the  Legislature  may  author- 
ize two  or  more  counties  to  unite  and  elect  one  Superintendent  for  all 
the  counties  so  uniting. 

8kc.  4.  The  proceeds  of  all  lands  that  have  been  or  may  be  granted 
by  the  United  States  to  this  State  for  the  support  of  common  schools, 
which  may  be,  or  may  have  been,  sold  or  disposed  of,  and  the  five  hun- 
dred thousand  acres  of  land  granted  to  the  new  Stales  under  an  Act  of 
Congress,  distributing  the  proceeds  of  the  public  lands  among  the  sev- 
eral States  of  the  Union,  approved  A.  D.  one  thousand  eight  hundred 
and  forty-one,  and  all  estates  of  deceased  persons  who  may  have  died 
without  leaving  a  will  or  heir,  and  also  such  per  cent,  as  may  be  granted 
or  have  been  granted  by  C<ingress  on  the  sale  of  lands  in  this  State, 
shall  be  and  remain  a  perpetual  fund,  the  interest  of  which,  together 
with  all  the  rents  of  the  unsold  lands,  and  such  other  means  as  the  Leg- 
islature may  provide,  shall  be  inviolably  appropriated  to  the  support  of 
common  schools  throughout  the  State,  subject  to  the  provisions  of  sec- 
tion six  of  this  article. 

8k(?  5,  The  Legislature  shall  provide  for  a  system  of  common  school.^, 
by  which  a  free  school  shall  be  kept  up  and  supported  in  each  district 
at  least  six  months  in  every  year,  after  the  first  year,  in  which  a  school 
has  been  established  ;  and  any  school  district  neglecting  to  keep  up  and 
supfKirt  such  school  shall  be  deprived  of  its  proportion  of  the  interest  of 
the  public  fund  during  such  neglect.  ^ 

Skc.  6.  The  public  school  system  shall  include  primary  and  grammar 
schools,  and  such  high  schools,  evening  schools,  normal  schools,  and 
technical  schools,  as  maybe  established  by  the  Legislature,  or  by  munici- 
pal or  district  authority ;  but  the  entire  revenue  derived  from  the  Stale 
School  Fund,  and  the' State  school  tax,  shall  be  applied  exclusively  to 
the  support  of  primary  and  grammar  schools. 

Sec.  7.  A  State  Board  of  Education,  consisting  of  two  members  from 
each  Congressional  District,  shall  be  elected  by  the  qualified  voters  of  the 
district  at  the  first  gubernatorial  election  after  the  adoption  of  this  Con- 
stitution, who  shall  hold  their  office  for  the  term  of  four  years,  and  enter 
upon  the  duties  thereof  on  the  first  Monday  of  January  next  after  their 
election;  proeirferf.  that  such  members  ^.'''t  »o  elected  shall  be  divided 
into  two  equal  classes — each  class  consisting  of  one  member  fn>m  each 
district — and  that  the  first  class  shall  go  out  of  office  at  the  expiration  of 
two  years  from  the  commencement  of^their  term  of  office;  and  at  each 
general  biennial  election,  after  such  gubernatorial  election,  one  member 
of  such  Board  shall  be  elected  from  each  Congressional  District,  so  that 
one  half  thereof  shall  be  elected  biennially.  The  Superintendent  of  < 
Public  Instruction  shall  be  ex  officio  a  member.of  such  Board,  and  Pres- 
ident thereof. 

Skc.  8.  The  State  Board  of  Education  shall  recommend  a  series  of 
text-books  for  adoption  by  the  local  Boards  of  E<liicatioii,  or  by  the 
Boards  of  Supervisors,  and  County  Superintendents  of  the  several  coun- 
ties where  such  local  Boardsdo  not  exist,  but  such  recommendation  shall 
not  be  compulsory.  After  the  adoption  of  a  series  of  text-books  by  said 
Boards,  or  any  of  them,  such  books  must  be  continued  in  use  for  not  less 
than  four  years.  The  Stale  Board  of  Education  shall  also  have  control 
of  the  examination  of  teachers  and  the  granting  of  certificates.  They 
shall  possess  such  further  powcre  and  perform  such  further  dbties  as  may 
be  prescribed  by  law. 

Skc.  9.  No  public  money  shall  ever  be  appropriated  for  the  support 
of  any  sectarian  or  denominational  school,  or  any  school  not  under  the 
exclusive  control  of  the  officers  of  the  public  schools. 

Skc.  10.  The  University  of  California  shall  constitute  a  public  tnist, 
and  its  organization  and  government  shall  be  perpetually  continued  in 
their  existing  form  and  character, subject  only  to  such  legislative  control 
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as  may  be  necessary  to  insure  compliance  with  the  terms  of  its  endow- 
ments, and  of  the  several  Acts  of  the  Legislature  of  this  State,  and  olHhe 
Congress  of  the  United  States,  donating  lauds  or  money  for  its  support. 
It  snail  be  entirely  independent  of  all  political  or  sectarian  influences, 
and  kept  free  therefrom  in  the  appointment  of  its  Segents,  and  in  the 
administration  of  its  affairs. 

RKMASKS  OF  KB.   WIHAHS. 

Mr.  WIKANS.  Mr.  Chairman  :  I  was  speaking  of  the  report  of  the 
Committee  on  Education.  Public  education  forms  the  basis  of  self-gov- 
ernment and  constitutes  the  very  corner  stone  of  republican  institutions. 
Ignorance  is  the  parent  of  vice,  and  vice  soon  hardens  into  crime. 
Education  is  the  parent  of  intelligence  and  virtue.  Crime  has  its 
temples  in  the  |)eniteutiaries  which  bristle  over  the  land.  Education 
has  its  temples  in  the  school  houses  which  rear  their  stately  domes 
within  the  cities,  or  spread  their  simple  structures,  white  and  glowing 
in  the  suuiight,  throughout  the  towns  and  villages,  over  the  hillsides 
and  amid  the  valleys  of  this  broad  domain.  As  the  school  houses  mul- 
tiply the  penitentiaries  decrease.  In  the  earlier  Constitutions  of  the 
original  States  the  subject  of  education  was  merely  mentioned.  It  was 
declared  in  the  form  of  a  principle,  but  did  not  concentrate  into  any 
form  of  legislative  enactment.  It  was  merely  the  -broad  declaration  of 
a  high  principle,  but  as  the  time  advanced  and  the  condition  of  the  peo- 
ple improved,  and  the  nation  augmented,  this  subject  began  to  increase 
in  consequence,  and  center  into  the  new  Constitutions  as  they  were  from 
time  to  time  adopted,  in  the  form  of  section  after  section,  until  at  laat, 
it  attained  to  the  dignity  of  a  complete  article  in  every  Constitution. 
In  all  of  the  Constitutions  of  the  States,  it  is  a  noticeable  fact,  that  the 
declaration  of  abstract  principles  upon  which  they  are  founded  is  con- 
fined to  an  original  article  entitle<l  a  "  Declaration  of  Rights,"  and  in 
regard  to  the  articles  upon  education  that  figure  through  the  several 
Constitutions  of  the  States  tffere  is  this  marked  difference,  that  they  are 
always  premised  by  an  original  section  declaratory  of  the  importance 
and  magnitude  of  the  service,  and  declaratory  of  the  principle  which  it 
involves.  This  is  entirely  exceptional  in  all  the  other  departments  of 
constitutional  enactment. 

Your  committee,  sir,  although  they  were  late  in  presenting  their 
report,  gave  the  subject  their  most  patient  investigation.  They  sat 
night  alter  night  in  close  deliberation,  characterized  by  a  harmony  of 
feeling  and  a  propriety  of  action,  until  the^'  had  discussed  the  whole 
question,  and  examined  it  in  all  its  bearings,  with  a  thoroughness 
which  entitles  the  report,  that  they  have  presented,  to  the  fair  and  full 
consideration  of  this  committee.  In  consideration  of  that  fact  they  pre- 
sent it  now,  and  ask  that  it  may  be  adopted  by  it«  several  sections. 

Mr.  holmes.    Mr.  Chairman :   I  send  up  an  amendment. 

Thr  secretary  read: 

"Strike  out  the  section  and  insert  the  following:  'Sictioh  1.  The 
Legislature  shall  provide  a  thorough  and  efficient  system  of  free  schools, 
whereby  all  the  children  of  this  State  may  receive  a  good  common 
school  education.' " 

Mr.  WINANS.  Mr.  Chairman:  The  section  reported  by  the  com- 
mittee is  taken  from  the  Constitutions  of  Arkansas  and  Missouri,  in  part, 
and  from  the  Constitution  of  this  State.  The  first  portion,  "A  general 
diffusion  of  knowledge  and  intelligence  being  essential  to  the  preserva- 
tion of  the  rights  and  liberties  of  the  people,"  is  contained  in  the  same 
words  in  the  Constitutions  of  Arkansas  and  Missouri.  The  following 
words:  "The  Legislature  shall  encourage,  by  all  suitable  means,  the 
promotion  of  intellectual,  scientific,  moral,  and  agricultural  improve- 
ment," are  in  the  Constitution  of  this  State,  section  two,  of  article  nine. 
As  this  is  but  a  declaration  of  prinoiple,  and  as  it  has  received  the 
sanction  of  long  time  in  old  and  settled  communities  in  part,  and  in 
part  in  this,  I  cannot  see  any  necessity  of  or  any  propriety  in  effecting 
a  change.  The  first  part  was  introduced  because  ii  was  so  intrinsically 
proper  in  itself,  and  so  truthful  an  enunciation  of  the  great  principle 
'involved.  It  is  general  in  its  character,  and  does  not  seem  to  be  a  topic 
of  amendment. 

Mb.  LAINE.  Mr.  Chairman  :  I  am  decidedly  in  favor  of  the  amend- 
ment. It  seems  to  me  that  rhetoric  has  somewhat  gone  by.  Now,  of 
course,  this  is  a  very  beautiful  declafation,  but  it  is  a  question  that  is  not 
disputable.  The  amendment  offered  goes  right  to  the  point,  and  directs 
what  should  be  done,  without  the  glittering  generality.  We  have  too 
much  of  that  already  in  the  present  Constitution.  It  might  have  been 
proper  and  appropriate  in  the  bill  of  rights  of  the  various  States,  when 
the  matter  was  au  open  question  whether  common  schools  were  desira- 
ble or  .not,  but  that  day  has  long  since  gone  by.  It  strikes  me  that  the 
amendment  is  much  better,  from  the  fact  that  it  goes  directly  to  the 
proposition  and  embodies  everything,  while  the  one  offered  by  the  com- 
mittee is  simply  a  glimmering  generality.  It  imposes  no  obligation  upon 
the  State. 

Mr.  holmes.  Mr.  Chairman:  I  have  no  objection  to  the  first.  It 
contains  a  self-evident  proposition,  which  no  gentleman  on  the  floor 
would  deny  for  one  moment.  The  amendment  which  I  send  up  I  have 
taken  from  the  Illinois  Constitution.  It  is  brief,  concise,  and  right  to 
the  point. 

The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Fresno. 

RKMARKS  or  MR.  BLACKMBR. 

Mr.  BLACKMER.  Mr.  Chairman :  Section  five  of  the  report  of  the 
committee  covers  the  ground  of  this  amendment,  and  it  seems  to  me  in 
a  more  complete  manner  than  the  amendment  does.  I  will  read  that 
section: 

"  Sbo.  5.  The  Legislature  shall  provide  for  a  system  of  common  schools 
by  which  a  free  school  shall  be  kept  up  and  supported  in  each  district  at 
least  six  months  in  every  year,  after  the  first  year,  in  which  a  school  has 
been  established ;  and  any  school  district  neglecting  to  keep  up  and  sup- 


port such  a  school,  shall  be  deprived  of  its  proportion  of  the  interest  of 
the  public  fund  during  such  neglect." 

Now  why  not  adopt  the  first  section  as  proposed,  and  when  we  get  to 
that  leave  it  in  its  proper  place  in  the  report  following  afler  the  provis- 
ions that  precede  it.  There  is  a  special  object  in  putting  that  there  in 
that  shape,  to  say  that  they  shall  be  obliged  to  keep  up  a  school  for  six 
months.  I  see  no  reason  for  taking  a  part  of  that  and  putting  it  in  here. 
It  is  not^as  com|ilete  as  it  should  be,  but  if  we  want  it  let  us  put  in  the 
proper  place. 

Mr.  WINANS.  Mr.  Chairman  :  Section  five,  as  just  read,  embodies 
the  whole  of  the  idea  proposed  in  the  amendment,  and  that  idea  is  very 
properly  asserted  in  that  section.  Now,  it  is  very  proper  that  where  the 
declaration  is  made  that  the  IjCgialature  shall  provide  for  a  system  of 
common  schools,  it  shall  be  followed  by  an  enactment  that  a  school  shall 
be  kept  >ip  and  supported  in  each  district.  Therefore  there  is  a  oon- 
sistency  in  having  it  in  that  fifth  section.  It  is  contained  in  the  present 
Constitution,  in  part,  and  has,  in  addition,  the  latter  part  now  presented 
by  the  committee.  I  hope,  therefore,  that  the  section,  as  presented  by 
the  committee,  #ill  be  adopted.  It  is  certainly  a  proper  declaration  of 
the  truth,  which  is  not  a  glittering  generality,  because  it  is  contained  in 
substance,  in  one  form  or  another,  in  almost  all  the  modern  Constitutions 
that  have  been  adopted.  Either  that  or  something  substantially  similar 
is  inserted  in  each  one  of  them,  and  I  notice  that  it  is  a  prominent 
characteristic  of  articles  on  education. 

REMARKS   OF   MR.   FIIOBER. 

Mb.  FILCHER.  Mr.  Chairman :  The  amendment  offered  is  to  strike 
out  this  section  and  insert.  Now,  sir,  I  am  in  favor  of  the  first  part  of 
the  motion,  the  striking  out,  and  opposed  to  inserting.  Still,  at  the  same 
time,  I  am  in  favor  of  the  substance  of  the  proposed  amendment.  But 
I  believe  this  is  the  wrong  place  to  insert  it.  The  idea  contained  in  that 
amendment  is  contained  substantially  in  section  five;  and,  sir.  since  it 
is  apparent  that  we  must  adopt  the  provision  contained  in  section  two, 
and  very  likely  in  section  three,  if  it  is  the  judgment  of  this  Convention 
that  we  continue  the  office  of  County  School  Superintendent;  and  prob- 
ably we  will  want  to  insert  something  in  the  place  of  section  four,  but 
when  we  get  down  to  section  five  then  the  amendment  proposed  now  to 
section  one  would  be  in  order.  But,  sir,  as  for  the  section  as  it  stands  at 
present,  I  am  opposed  to  it,  simply  because  there  is  nothing  in  it.  If  we 
were  making  a  Constitution  entirely  pertaining  to  the  subject  of  educa- 
tion it  would  be  very  well,  perhaps,  to  have  a  preamble  to  it:  and  that 
is  all  we  find  here  in  so-called  section  one — simply  a  preamble  to  a  pro- 
posed Constitution  pertaining  to  education.  I  hope  llie  committee  will 
strike  out  section  one  and  proceed  to  section  two,  and  keep  the  amend- 
ment until  we  come  to  section  five,  where  it  properly  belongs. 

Mb.  HOLMES.  These  other  sections  may  not  be  adopted.  I  am 
opposed  to  sections  two  and  three,  and  I  do  not  know  but  what  I  am 
opposed  to  most  of  section  four. 

Mr.  FILCHER.  The  gentleman  was  the  author  of  that  amendment, 
I  believe. 

Mb.  holmes.  I  took  it  from  the  Illinois  Constitution.  I  think  if 
you  would  adopt  the  Illinois  Constitution,  section  by  section,  you  would 
have  a  very  good  one. 

BEMARE8  UP   MR.   CROSS. 

Mr.  cross.  Mr.  Chairman:  I  do  not  know  whether  I  understand 
the  intention  of  this  present  move  or  not.  I  think  it  represents  a  strong 
sentiment  in  this  State.  There  are  two  marked  ideas  of  public  educa- 
tion, and  I  speak  with  some  freedom  upon  this  subject,  because  I  was  at 
one  time  identified  with  it.  There  are  two  ideas.  One  idea  is  that  no 
portion  of  the  public  funds  of  this  State  shoulii  be  appropriated  to  the 
education  of  the  people  of  the  State  beyond  a  certain  point,  that  certain 
point  being  an  education  in  what  is  usually  termed  the  common  English 
branches.  Now,  sir,  that  is  the  view  of  one  portion  of  the  people  of  the 
Stale,  and  I  believe  a  very  large  portion.  There  is  another  class  of  peo- 
ple in  this  State  who  believe  that  there  is  little  danger  of  educating  the 
people  of  the  State  too  much,  and  that  the  education  of  a  few  to  a  high 

f;rade  at  the  expense  of  the  State  finally  proves  a  benefit  to  the  State, 
ar  exceeding  the  expense  of  that  much  education.  Now,  sir,  I  believe 
that  each  class  hold  their  views  honestly.  The  one  say  that  no  funds 
shall  be  taken  from  the  public  treasury  to  educate  a  boy  or  girl  beyond 
the  common  English  branches;  the  other  says  that  it  is'betler  toeducaie 
beyond  that  limit.  Now,  sir,  if  I  understand  the  proposition,  the  ques- 
tion must  now  come  directly  before  this  Convention.  The  section  as 
here  proposed  by  the  committee  certainly  does  involve  the  expenditure 
of  public  funds  for  encouraging  education  not  limited  to  reading,  writ- 
ing, spelling,  arithmetic,  grammar,  and  geography,  but  this  to  encourag- 
ing tne  promotion  of  intellectual,  scientific,  moral,  and  agricultural 
improvement.  The  section  as  presented  bv  the  committee  takes  the 
position  of  the  latter  class,  while  the  amendment  represents  the  senti- 
ment that  education  at  public  expense  should  be  limited  to  the  common 
English  branches.  This  amendment  proposes  the  education  merely  of 
children.  For  my  own  part,  I  believe  that  if  there  is  in  the  State  of 
California  one  boy  or  one  girl  of  whatever  age,  a  young  man  or  a  young 
woman  who  is  disposed  to  devote  his  or  her  time  to  the  acquisition  of 
knowledge,  that  it  is  for  the  interest  of  this  State  to  furnish  the  instruc- 
tion. I  believe  it  is  for  the  interest  of  the  State,  and  if  it  is  for  the  inter- 
est of  the  State  we  should  not  impair  the  power  of  the  State  to  act  for  its 
own  interest. 

I  believe,  sir,  that  if  we  could  have  in  this  State  a  few  thousand  edu- 
cated men,  thoroughly  educated,  that  the  benefit  will  reach  every  man, 
woman  and  child  in  the  Stale.  But,  sir,  if  the  State  can  only  provide 
for  the  education  of  its  children  to  a  very  limited  degree,  then  from 
that  point  on,  must  education  be  limited  to  the  children  of  the  rich  or 
those  whohave  the  money  to  pay  for  their  education.  I  am  not  in  favor 
of  it.  I  believe  that  even  the  Agricultural  College  of  this  State  has 
been  a  great  benefit  to  it.    I  believe  that  a  raining  college,  if  it  could  be 
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established,  would  be  a  great  benefit.  And  while,  by  a  mining  college, 
there  may  be  taken  out  of  the  treasury  of  the  State  a  few  thouHand  dol- 
lars a  year,  I  believe  that  the  amount  taken  out  would  be  returned  to 
the  State  treaaury  t«ii  fuld — yea,  even  a  hundre<l  fold,  year  after  year. 
While  we  build  up  great  material  resources  of  this  State,  let  us  at  the 
same  time  teach  the  head  and  heart  how  to  use  them,  and  enlarge  them 
to  the  highest  degree;  how  to  make  a  proper  use  of  them.  What  is  the 
highest  end  in  man?  It  is  an  intellectual  end,  and  it  is  intellectuality 
that  makes  the  man  great,  and  that  makes  the  State  great ;  and  the 
State  can  afford  to  pay  something  for  it.  Let  us  uuderatand  it  right 
here.  I  think  the  gentleman  who  brought  forward  this  provision  will 
not  take  issue'with  me  on  this,  that  this  is  the  point  at  which  we  are  to 
determine  whether  the  State  is  to  have  a  right  to  encourage  intellectual 
improvement,  or  whether  the  State,  in  its  appropriation  of  public  funds, 
is  to  be  limited  to  a  common  school  system.  For  my  own  part  P  am  in 
favor  of  leaving  this  provision  in,  eo  that  whenever  the  people  of  this 
State  shall  feel  like  encouraging  a  higher  intellectual  development, they 
shall  have  the  power  to  do  so.  But  if,  at  any  future  time  in  the  history 
of  the  State,  the  people  wish  to  say  that  the  expenditur#8hould  be  lim- 
ited to  the  common  school  branches,  then,  sir,  the  State  should  have  the 
power  to  so  limit  it.  But,  I  believe  that  we  should  not  go  farther  than 
to  provide  thot  the  State  may  say  so  and  so,  and  leave  the  people  to 
determine  in  their  legislative  body  bow  far  they  will  go  in  these  matters. 
Do  not  let  us  say  that  they  shall  spend  money  for  these  purposes,  but 
leave  the  door  open  for  the  great  intellectual  march  of  progress  in  this 
State. 

BEUABKS   OF   MK.    WHITE. 

Mr.  white.  Mr.  Chairman :  I  hope  Mr.  Holmes'  amendment  will 
prevail,  because  it  is  clearly  to  the  point.  We  are  now  planning  for  a 
system  of  common  school  education,  and  if  we  want  another  system  we 
must  add  it  on  afterward.  Let  us  first  attend  to  the  wholesale  of  this 
arrangement.  Let  us  first  secure  a  common  school  e<lucation  to  every 
child,  for  if  these  extravagances  in  the  common  schools  are  allowed, 
which  are  creeping  in,  they  will  weigh  down  the  whole  system.  We 
know  that  there  are  thousands  and  thousands  of  children  to-day  that 
cannot  go  to  the  common  school.  The  schools  have  only  been  kept 
open  for  four  months  in  many  places,  and  the  teachers  are  paid  misera- 
bly. Let  us  go  forwanl  first  and  secure  the  education  of  all  the  children 
in  the  State;  of  the  poor  children  and  of  the  rich  children,  just  as  they 
come  to  the  common  schools,  and  let  us  secure  that  before  we  go  one 
single  step  farther;  theu  let  us  attend  to  these  others.  When  our  State 
becomes  rich,  let  us  alter  our  Constitution  if  we  choose,  and  go  on,  but 
let  us  first  secure  to  the  children  of  the  State  an  education,  which  they 
are  not  getting  now.  I  say  we  must  go  forward  and  begin  at  the  bottom, 
and  keep  the  tichools  open  eizht  raontiis  in  the  year.  If  the  people  of 
the  State  wish  to  go  farther,  it  is  time  enough  to  talk  about  it  when  they 
express  themselves.  I  trust  thai  Mr.  Holmes'  amendment  will  lie 
adopted  instead  of  the  first  section. 

BIHABKS  or  MB.  LABKIX. 

Mb.  LARKIN.  Mr.  Chairman:  At  the  session  of  the  Legislature  of 
eighteen  hundred  and  seventy-one-seventy-two,  I  had  the  honor  of 
presenting  a  bill  providing  for  a  system  of  common  schools  for  this  State. 
At  that  time  it  met  with  a  great  opposition  from  different  parts  of  the 
State.  It  was,  after  a  continued  struggle  for  nearly  the  whole  term, 
passed  by  the  Legislature,  but,  from  outside  pressure,  the  Governor  was 
induced  to  pocket  the  bill.  At  the  next  session,  Mr.  Tuttle,  of  Sonoma, 
introduced  a  similar  bill,  and  it  passed  and  became  a  law.  The  idea  of 
that  bill— the  original  bill  and  the  bill  Mr.  Tuttle  subsequently  intro- 
duced— was  to  give  to  each  child  of  the  State  an  equal  opportunity  of 
learning  the  common  branches  of  education;  that  there  should  be 
equality  from  one  end  of  tbe  State  to  the  other  in  the  facilities  to 
acquire  education;  that  the  money  appropriated  by  that  bill  should  be 
of  equal  benefit  to  all;  and  to  that  extent,  and  no  farther,  it  was  con- 
templated in  the  passage  of  that  bill;  but  through  the  immense  amount 
of  money  that  was  required  in  order  to  accomplish  that  purpose,  step  by 
step  changes  have  been  made  to  the  system  proposed  there  until  there  is 
probably  as  much  abuse  connected  with  the  system  as  in  any  other 
expenditure  of  State  money.  Tbe  report,  as  offered  here  in  this  first 
section,  deals  too  much  with  generalities,  and  for  one,  I  am  in  favor  of 
the  amendment  offered  by  Colonel  Holmes. 

In  eighteen  hundred  and  fifty-four,  I  think  it  was,  tbe  money  that 
was  originally  in  the  treasury — money  that  was  received  from  the  inter- 
est on  tbe  school  sections — was  placed  in  a  general  State  fund.  The 
interest  upon  tbe  sale  of  these  lands  have  educated  tbe  children  of  all 
tbe  outer  counties  of  this  State.  It  was  placed  in  a  common  fund  in 
the  State  treasury,  thereby  defeating  the  source  of  revenue  that  these 
counties  should  have  bad,  and  would  have  had  up  to  tbe  present  time. 
San  Francisco  now  draws  forty  thousand  dollars  a  year,  and  if  she  drew 
what  she  was  entitled  to,  she  would  draw  the  interest  upon  two  sections, 
which  would  amount  to  ninety-six  dollars  a  year.  This  land  was  not 
donated  in  bulk  to  tbe  State;  it  was  only  donated  as  two  sections — the 
sixteenth  and  thirty-sixth  sections.  It  was  intended  that  this  interest 
should  be  a  perpetual  fund  to  that  township.  After  this  interest  was 
placed  in  a  general  fund,  from  which  all  the  counties  drew,  then  the 
outside  counties  were  compelled  to  support  their  schools  by  direct  taxa- 
tion. Our  schools  were  not  properly  supported.  In  many  of  the  small 
districts  we  have  no  schools,  and  for  that  reason  the  public  demand, 
after  this  fund,  that  belonged  to  tbe  children  of  the  different  counties, 
had  been  taken  from  them  and  placed  in  a  general  fund,  was  that  the 
balance  necessary  to  support  a  system  of  common  schools  should  be 
gathered  from  the  whole  people  of  tbe  State,  upon  the  property  of  the 
State  ;  but  in  carrying  out  that  idea  we  had  but  one  idea  in  view,  and 
that  was  to  provide  a  thorough  system  of  common  school  education. 
And  I  believe  that  is  as  far  as  tbe  State  should  go.  I  believe  we  should 
place  that  in  the  Constitution ;  and  whatever  more  any  community  or 


any  child  desires,  they  should  either  acquire  at  the  expense  of  their 
friends  or  their  own  energy.  After  a  young  man  has  acquired  a  com- 
mon school  education  he  will  find  assistance  that  will  help  him  on,  and 
he  will  make  a  man  of  himself.  He  has  obtained  a  common  school 
education.  There  should  be  no  royal  rood  to  education  for  one  half  of 
the  children  of  the  State,  and  none  for  the  other.  That  child  who  is  in 
earnest,  though  not  able  to  buy  his  books  and  a  suit  of  clothes,  may 
stand  at  the  head  of  the  line,  and  he  has  a  right  to  an  equal  common 
school  education.  So  far  as  any  gentleman  is  willing  to  go  to  advance 
education,  I  will  go;  but  not  a  dollar  will  I  allow  to  any  school  in  this 
State  that  each  and  every  child  in  this  State  has  not  got  access  to. 
Therefore  I  hope  that  tbe  amendment  will  be  adopted.  It  goes  to  the 
point,  without  any  |;eneralitieg,  without  any  Fourth  of  July  speeches, 
which  are  provided  in  section  one. 

kBMARKS  or   MB.  WICERS. 

Mb.  WICKES.  Mr.  Chairman:  I  am  in  favor  of  the  retention  of  sec- 
tion one  of  the  report  of  the  committee.  I  do  not  care  whether  it  is 
ca'led  a  preamble  or  not.  I  take  a  Constitution  to  be  a  philosophic  and 
historic  os  well  as  a  legal  instrument.  Judge  Cooley,  in  his  work  on 
Constitutional  Law,  says  that  a  Constitution  contains  the  principles  upon 
which  the  government  is  founded.  We  have  here  in  this  first  section 
tbe  principles,  in  a  modified  form,  that  underlie  a  system  of  general 
education.  Here,  now,  is  a  republican  formof  goveniment  in  which  the 
people  are  sovereign.  This  Qovernment  must  have  the  means  of  per- 
petuating itself,  therefore  tbe  people  must  be  educated.  Again,  we  must 
nave  good  rulers,  and  good  legislators  to  make  tbe  laws.  These  ruleri> 
and  these  statesmen  must  come  up  from  the  ranks  of  the  people;  hence 
the  people  must  be  liberally  educated.  Again,  the  people  must  under- 
stand the  importance  of  tbe  laws  that  are  made;  hence  tbe  people  must 
be  liberally  educated.  This  section  expresses  that  idea:  "A  general 
diffusion  of  knowledge  and  intelligence  heing  essential  to  the  preserva- 
tion of  the  rights  and  liberties  of  the  people,  the  Legislature  shall  encour- 
age,by  all  suitable  means,  the  promotion  of. intellectual, 8cientific,monil, 
and  agricultural  improvement."  The  better  and  more  liberally  the 
people  are  educated,  the  more  inventions  and  discoveries  will  be  made. 
Again,  to  raise  great  men  you  must  raise  the  mass  of  the  people.  All 
must  rise  together.  Another  reason  why  I  am  in  favor  of  a  liberal  edu- 
cation, ranging  from  the  primary  to  the  university  grade,  is  that  it  breaks 
down  aristocratic  caste;  for  the  man  who  has  a  liberal  education,  if  he 
bos  no  money,  if  be  has  no  wealth,  he  can  stand  in  the  presence  of  his 
fellow-men  with  the  stamp  of  divinity  upon  his  brow,  and  shape  tbe 
laws  of  the  people — shape  our  republican  institutions  by  his  intelligence 
and  speech. 

Mr.  SMITH,  of  Santa  Clara.  Mr.  Chairman ;  I  move  that  tbe  com- 
mittee rise,  re|>ort  progress,  and  ask  leave  to  sit  again. 

IN    CONVENTION. 

Mb.  MURPHY  in  the  chair. 

The  CHAIR.  Gentlemen:  Tbe  Committee  of  the  Whole  have  in- 
structed me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Education,  have  made  progress,  and  ask  leave  to  sit 
again. 

Tbe  Onvention  then  took  the  usual  recess,  until  two  o'clock  p.  m. 

AFTERNOON    SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  m.,  Mr.  Murphy  in  the 
chair. 

Roll  called,  and  a  quorum  present. 

Mr.  FILCHER  presented  the  following  petition,  signed  by  a  lar^^e 
number  of  citizens  of  Placer  County,  asking  tbe  exemption  of  ceitain 
property  from  taxation : 

To  the  Honorable  J.  P.  Hoge,  Presfdent,  and  to  iueml>ers  of  the  Conetltationat  Con- 

Teiition : 

Gkntlbmrn:  Tour  petitioners,  citizens  of  the  State  of  California,  and  reeideiita  of 
Rocklln,  Placer  Couiitj,  moat  respectfully  requpst  your  honorable  body  to  exempt 
from  taxation  all  property  used  exclusively  fur  charitable,  educational,  and  church 
purpueea. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

EDCCATIOK. 

Mr.  WHITE.  Mr,  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  tbe  Whole,  Mr.  Murphy  in  the  chair,  for  tbe 
purpose  of  further  considering  the  report  of  the  Committee  on  Edu- 
cation. 

Mr.  HERRINGTON.  I  move  to«mend  so  as  to  take  up  also  the 
rainoriU'  report. 

Mb.  HEISKELL.    I  call  for  a  division  of  the  question. 

The  chair.  Tbe  first  question  is  on  tbe  motion  of  the  gentleman 
from  Santa  CruE,  Mr.  White. 

The  motion  prevailed. 

IN  COMMITTEE  OP  THE  WHOLE. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Fresno,  Mr.  Holmes. 

Mb.  LAINE.  Mr.  Chairman:  I  desire  to  offer  an  amendment  to  tbe 
amendment  offered  by  Mr.  Holmes. 

The  secretary  read : 

"Amend  tbe  amendment  offered  by  Mr.  Holmes  by  adding  at  the  end 
thereof  the  following  vir.:  '  By  which  system  one  such  school  shall  be 
kept  up  and  supported  in  each  school  district  for  at  least  six  months  in 
every  year,  after  the  first  year  in  which  a  school  has  been  established.' " 

Mr.  HOLMES.    Mr.  Chairman:  I  accept  that  amendment. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment as  amended. 
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SBUABKS  or  MK.   BIRRIKQTON. 


Mr.  HERRINGTON.  Mr.  Chairman,  and  gentlemen  of  the  Com- 
mittee :  If  we  expect  to  transact  any  business  it  will  be  our  imperative 
duty  to  bring  ourselves  down  to  every  question,  and  to  the  closest  con- 
sideration of  it,  and  to  consider  it  in  its  bearing  in  connection  with  the 
system  that  is  proposed  to  be  inaugurated  here  for  the  future  control  and 
management  of  the  schools  of  this  State.  Now,  I  do  not  understand 
that  it  is  the  province  of  this  committee — while  I  admit  that  it  can  do 
so- -to  resolve  itself  into  a  committee  on  revision  and  adjustment,  just 
simply  because  it  can  tear  to  tatters  the  report  of  a  committee.  While  I 
admit  that  it  is  perfectly  proper  and  right  to  strike  out  this  section,  I  see 
no  reason  for  inserting  what  is  already  reported  here  by  the  committee. 
Section  five  reads — and  I  think  in  better  language  than  the  amendment 
that  is  proposed — as  follows : 

"The  Legislature  shall  provide  for  a  system  of  common  schools  by 
which  a  free  school  shall  be  kept  up  and  supported  in  each  district  at 
least  six  months  in  every  year,  after  the  first  year,  in  which  a  school  has 
been  established;  and  every  school  district  neglecting  to  keep  up  and 
support  such  a  school,  shall  be  deprived  of  this  proportion  of  the  mter- 
est  of  the  public  fund  during  such  neglect." 

Can  you  beat  that?  If  you  cannot  improve  upon  the  expressions 
made  use  of  by  the  committee's  report,  why  haggle  the  report  to  pieces 
just  because  you  can?  Now,  I  am  opposed  to  the  first  section,  and  want 
it  stricken  out,  of  course,  because  it  is  mcajiingless.  But  because  this 
provision  is  in  section  five,  is  no  reason  for  striking  out  this  section  and 
putting  it  in  here.  Now,  the  latter  portion  of  section  five  can  be  stricken 
oat,  and  then  you  have  this  amendment,  substantially.  How  much 
dignity  will  it  add  to  the  honor  of  aii^  gentleman  to  have  put  in  an 
amendment  here  which  already  stands  m  the  report  of  the  committee? 
The  only  thing  that  you  can  do  is  to  strike  out  section  one  and  put  section 
five  in  its  place,  if  that  is  thought  advisable.  But  after  this  committee 
have  actea  upon  it,  if  it  is  not  in  its  proper  place,  the  Committee  on 
Revision  and  Adjustment  can  arrange  it.  Why  not  let  the  committee's 
report  stand  as  it  is  in  the  fifth  section,  and  strike  out  section  one?  I, 
as  one  of  the  committee,  made  a  minority  report,  and  was  not  in  favor 
of  the  majority  report.  I  do  not  stand  here  to  advocate  that  majority 
report,  but  I  do  not  care  to  sec  gentlemen  simply  putting  in  amendments 
changing  the  mere  words  of  the  committee  as  reported  here,  for  the  dis- 
tinguished honor  of  having  stricken  out  a  section  of  the  majority  report, 
and  substituting  something  else  in  its  place.  I  do  not  think  it  is  fair; 
I  do  not  think  it  is  right;  and  I  do  not  think  it  is  a  just  way  of  dealing 
with  the  report  of  the  committee. 

Mr.  HOLMES.  Mr.  Chairman:  If  there  ig  any  gentleman  in  this 
house  who  introduces  superflous  amendments,  it  is  the  gentleman  from 
Santa  Clara. 

Mb.  HERRINGTON.  Do  I  ever  oflTer  an  amendment  taken  out  of 
one  part  of  the  report  and  put  it  into  another? 

Mr.  HOLMES.     Yes. 

Mb.  HERRINGTON.  I  do  not  think  you  can  find  one.  I  move  to 
strike  out  the  section. 

The  CHAIRMAN.  The  first  question  will  come  on  the  adoption  of 
the  amendment  ofiered  by  the  gentleman  from  Fresno. 

reharks  of  ur.  morsr. 

Mr.  morse.  Mr.  Chairman:  I  am  rather  surprised  to  bear  the 
objections  made  to  section  one  of  this  report.  I  do  not  see  what  objec- 
tion any  one  can  have.  It  is  certainly  a  very  simple  proposition,  and 
one  that  I  can  tell  the  members  of  the  Convention  something  about. 
In  eighteen  hundred  and  sixty-fire  when  the  first  Constitutional  Con- 
vention after  Missouri  became  a  free  State  met,  I  lived  in  Missouri. 
We  had  a  Constitutional  Convention,  and  the  first  clause  in  the  educa- 
tional Constitution  was  very  much  like  this.  A  similar  principle  was 
enunciated  in  it  at  least,  and  I  have  been  surprised  since  I  have  come 
here  to  find  how  generally  that  same  idea  was  adopted  throughout  the 
Soathern  States  where  free  public  schools  were  not  known,  and  tne  people 
were  not  generally  in  favor  of  free  schools.  We  started  out  in  Missouri 
with  the  idea  of  free  education,  and  the  idea  has  been  copied  through- 
out the  Southern  States.  Section  one  of  the  article  on  education  is  in 
other  Constitutions  almost  in  the  same  language  that  is  embodied  in 
this.  There  is  no  objection  to  it,  although  ladmit  that  it  is  not  essen- 
tial. The  idea  is  a  pretty  good  one.  This  amendment  only  shows  that 
if  the  multiplication  table  was  introduced  here,  there  would  be  several 
amendments  to  it.  There  are  some  in  the  Soutiiern  States,  and  prob- 
ably some  in  this  State,  who  were  not  in  favor  of  free  public  schools  for 
all  the  people  in  this  State.  If  the  question  is  asked  why  the  State  fur- 
nishes free  education?  the  answer  is  here  in  this  section  :  "  A  general 
diffusion  of  knowledge  and  intelligence  being  essential  to  the  preserva- 
tion to  the  rights  and  liberties  of  the  people;  the  Legislature  shall 
encourage  by  all  suitable  means,  the  promotion  of  intellectual,  scien- 
tific, moral,  and  agricultural  improvement."  That  is  the  basis  upon 
which  you  found  the  whole  thing.  It  seems  to  me  that  the  idea  is  a 
pretty  good  one.  It  certainly  does  no  harm,  and  there  is  nothing  in  the 
world  that  a  man  can  say  against  it,  only  that  it  is*  not  essential. 
There  is  nothing  in  the  world  against  it,  and  I  hope  it  will  not  be 
stricken  out. 

Mr.  smith,  of  Fourth  District  Mr.  Chairman :  I  am  of  the  same 
opinion  as  Dr.  Morse,  and  I  am  of  the  opinion  that  it  means  something, 
too.  It  provides  that  it  shall  be  the  duty — that  the  Legislature  shall 
encourage,  by  all  suitable  means,  a  promotion  of  intellectual,  scientific, 
moral,  and  agricultural  improvement.  This  makes  it  the  duty  of  the 
Legislature  to  forward  this  matter  in  every  way  that  the  Legislature 
may  have  the  power  to  do.  I  do  not  see  any  reason  why  the  com- 
mittee's report  should  not  be  adopted.  It  seems  to  me  that  it  is  a  good 
one,  and  especially  that  first  section.  It  is  a  good  section,  and  in  the 
right  place. 
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The  CHAIRMAN.  The  question  is  on  the  amendment  offered  by 
the  gentleman  from  Fresno,  Mr.  Holmes,  as  amended  by  the  gentleman 
from  Santa  Clara,  Mr.  Laine. 

On  a  division,  the  vote  stood  27  ayes  to  47  noes. 

The  CHAIRMAN.    No  quorum  voting.    Gentlemen  will  please  vote. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  34  ayes  to  63 
noes. 

The  CHAIRMAN.  The  question  recurs  on  the  motion  to  strike  out 
section  one. 

The  motion  was  lost.  ' 

Mr.  JOHNSON.  Mr.  Chairman :  I  send  up  a  substitute  for  section 
one. 

The  secretary  read : 

'*  Section  1.  The  Legislature  shall  encourage,  by  all  suitable  means, 
the  promotion  of  intellectual,  moral,  and  agricultural  improvement." 

'  remarks  op  ur.  johnsok. 

Mb.  JOHNS(iJT.  Mr.  Chairman:  I  do  not  see  any  objection  to  the 
section,  except  that  it  ought  to  be  consistent.  In  other  words,  we  start 
out  with  certain  premises,  and  the  conclusion  ought  to  follow  from  those 
premises  if  inserted  in  the  Constitution ;  because,  aa  a  matter  of  course, 
this  Constitution  will  be  closely  examined,  and  if  the  conclusion  does 
not  follow  the  premises  it  will  be  subject  to  critical  animadversion.  In 
my  amendment  I  have  preserved  the  conclusion  at  which  the  commit- 
tee have  arrived.  The  premises  are  these :  that  a  general  diffusion  of 
knowledge  and  intelligence  is  essential  to  the  preservation  of  the  rights 
and  liberties  of  the  people.  A  conclusion  ought  to  follow  from  that,  but 
the  conclusion  whicn  the  committee  have  drawn  is  this,  that  "  the  Leg- 
islature shall  encourage,  by  all  suitable  means,  the  promotion  of  intel- 
lectual, scientific,  moral  and  agricultural  improvement."  Well,  what 
are  the  premises?  A  general  diffusion  of  knowledge  and  intelligence. 
Well,  now,  bow,  from  the  simple  premises  of  a  general  diffusion  of 
knowledge  and  intelligence  do  we  reach  the  conclusion  that  the  Legis- 
lature shall  encourage  agricultural  improvements?  I  do  not  see  that  it 
follows  at  all.  I  am  in  favor  of  the  conclusion.  The  only  objection  is 
that  the  conclusion  does  not  follow  from  the  premises  with  which  the 
committee  start  out.  I  leave  out  the  word  "  scientific,"  as  it  is  included 
in  the  word  "intellectual,"  which  leave  it  simply  so  that  the  Legislature 
shall  encourage,  by  all  suiteble  means,  the  promotion  of  intellectual, 
moral,  and  agricultural  improvement.  It  is  arriving  at  the  same  result 
that  the  oommitlce  arrives  at,  and  that  it  may  not  be  subject  to  any  crit- 
ical animadversion,  it  would  be  safe  to  adopt  the  conclusion  at  which 
the  committee  have  arrived  without  stating  the  premises.  It  is  said 
that  the  premises  are  taken  from  certain  Constitutions;  but  the^  have 
not  stated  that  they  have  the  same  conclusions  in  them  at  which  the 
committee  have  arrived.  I  think  the  Chairman  of  the  committee  will 
see  that  it  does  not  follow  at  all  that  because  a  general  diffusion  of 
knowledge  and  intelligence  is  essential  to  the  preservation  of  the  rights 
and  liberties  of  the  people,  that  we  should  encourage  agricultural 
improvement.  It  is  not  a  legitimate  conclusion,  and  tliere  is  no  use 
of  putting  in  a  bad  argument  here  in  this  Constitution.  If  we  start  out 
with  certain  premises  to  reach  a  conclusion,  that  conclusion  ought  to 
follow  from  th«  premises,  or  the  conclusion  is  wrong. 

REMARKS  OF  MR.  WINAKS. 

Mr.  WINANS.  Mr.  Chairman :  I  think  the  conclusion  is  entirely 
warranted  by  the  premises.  The  section  is  introduced  in  an  article 
headed  "Education."  It  has  sole  reference  to  the  subject  of  education. 
In  the  present  Constitution,  under  the  head  of  education,  section  two 
starts  out  with :  "The  Legislature  shall  encourage,  by  all  suitable  means, 
a  promotion  of  intellectual,  scientific,  moral,  and  agricultural  improve- 
ment." It  is  under  the  head  of  education.  It  belongs  to  that  topic 
Then  the  section  goes  on  further  and  says:  "The  proceeds  of  all  land 
that  may  be  granted  by  the  United  States  to  this  State,  for  the  support 
of  schools,  which  may  be  sold  or  disposed  of,  and  the  fire  hundred  thou- 
sand acres  of  land  granted  to  the  new  States,  under  an  Act  of  Congress 
distributing  the  proceeds  of  the  public  lands  among  the  several  States  of 
the  Union,  approved  A.  D.  one  thousand  eight  hundred  ond  forty-one, 
and  all  estates  of  deceased  persons  who  may  have  died  without  leaving 
a  will,  or  heir,  and  also  such  per  cent,  as  may  be  granted  by  Congress  on 
the  sale  of  lands  in  this  State,  shall  be  and  remain  a  perpetual  fund,  the 
interest  of  which,  together  with  all  the  rents  of  the  unsold  lands,  and 
such  other  means  as  the  Legislature  may  provide,  shall  be  inviolobly 
appropriated  to  the  support  of  common  schools  throughout  the  State." 
Now,  that  is  all  in  the  same  section  which  declares  as  its  initial  para- 

f;rapb  that  the  Legislature  shall  encourage,  by  all  suitable  means,  mtel- 
ectual,  scientific, moral,  and  agriculturalimprovement.  I  do  not  know 
that  the  children  of  this  generation  are  wiser  than  the  children  of  the 
past.  I  do  not  know  why  the  present  Constitution,  in  this  regard,  should 
not  be  maintained,  and  I  hope  that  the  Convention  will  stand  by  this 
declaration  of  principles,  which  has  the  sanction  of  all  these  years  dur- 
ing which  we  have  lived  here  together,  and  the  sanction  of  various  other 
Constitutions  besides,  many  of  them  of  the  most  recent  date. 

REMARKS  OF  MB.   LAMFSON. 

Mb.  LAMPSON.  Mr.  Chairman:  I  have  but  one  word  to  say  in 
reference  to  this  section.  It  seems  strange  to  me  that  gentlemen  should 
object  to  saying  that  "a  general  diffusion  of  knowledge  being  essential 
to  the  preservation  of  the  rights  and  liberties  of  the  people."  I  wish, 
myself  I  could  see  it  doubly  slated.  The  idea  of  striking  out  this  dec- 
laration, or  objecting  to  it,  is  strange  to  me.  If  I  was  to  strike  out  either 
one  of  the  lines,  I  would  strike  out  the  last  two  and  leave  that  standing 
as  a  declaration  to  the  people  of  America.  It  reads  clear  and  distinct, 
and  goes  on  from  where  I  stopped:  "The  Legislature  shall  encourage, 
by  all  suitable  means,  the  promotion  of  intellectual,  scientific,  moral, 
and  agricjiltural  improvement."    All  four  of  these  come  in  strictly  under 
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the  true  principle  of  education.  The  gentleman,  iu  bii  amendment, 
leaves  out  one  of  them,  the  scientific.  I  see  no  reason  for  striking  out  a 
'  single  word  from  that  sectloD  one.  It  stands  ezacll;  as  the  words  that 
are  spoken  b^  every  parent,  at  his  fireside,  to  his  child.  I  think  that 
this  Convention  could  find  fault,  perhaps,  with  other  sections  of  this 
article,  but  on  that  section  I  see  no  reason  for  discussion.  It  is  the  true 
principle,  that  comes  from  the  heart  of  every  parent,  that  the  diffusion 
of  knowledge  and  intelligence  is  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people.  The  Legislature  will  do  what  they 
see  fit  to  do.  I  do  not  think  tnat  a  single  word,  even  the  word  "scien- 
tific," ought  to  be  stricken  out.  The  Legislature  will  provide  in  refer- 
ence to  it. 

Mr.  JOHNSON.  My  substitute  contains  the  same  conclusion  as  the 
section. 

Mb.  LAMPSOIT.  The  first  part  of  the  section  stands  there  as  a 
declaration  of  principle  in  the  Constitution.  I  think  we  should  leave  it 
as  it  is. 

Mr.  MoFARLAND.  Mr.  Chairman  :  It  seem  to  me,  sir,  that  there 
is  a  great  deal  of  extraordinary  criticism  of  this  first  section  of  the 
report.  Now,  sir,  I  notice  that  this  report,  compared  with  the  original 
matter,  is  the  shortest  report  that  has  been  made  by  any  committee  of 
this  Convention.  It  is  not  much  longer  than  the  provision  in  the  pres- 
ent Constitution,  and  it  may  be  said  that  other  reports  are  four,  or  five, 
or  ten  times  as  long.  I  do  not  see  any  objection  to  that  first  section. 
Gentlemen  say  that  it  is  composed  of  glittering  generalities.  There  are 
only  four  lines  in  it.  Two  are  taken  from  the  old  Constitution,  and  the 
first  two  are  merely  a  declaration.  We  have  got  our  Constitution  nearly 
half  filled  up  with  declarations  of  that  kind.  It  does  not  merit  the 
criticism  of  gentlemen  here.  I  do  not  see  what  objection  there  can  be 
to  it.  It  simply  asserts  a  principle,  and  we  ought  to  allow  that  much 
space  to  a  declaration  of  principle  in  regard  to  education,  considering 
the  size  of  the  balance  of  this  Constitution  that  we  are  making.  It 
seems  to  me  that  the  section  should  stand  as  it  is.  I  do  not  see  why 
gentlemen  are  so  nervous  about  saying  anything  in  favor  of  education. 

Mr.  TOWNSEND.  Mr.  Chairman:  I  believe  we  had  better  save 
time.    I  move  the  previous  question. 

Seconded  by  Messrs.  Tully,  Gorman,  White,  and  Campbell. 

The  main  question  was  ordered. 

The  CHAIKMAN.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  Sonoma,  Mr.  Johnson. 

The  amendment  was  rejected. 

Mr.  FILCHER.    Mr.  Chairman:  I  send  up  an  amendment. 

Thk  SECRETARY  read: 

"Strike  out  the  word  'and,'  before  the  word  ' a^icultural,'  and  insert 
after  the  word  'agricultural,'  the  words  'and  mimng.'  " 

BKMIKKS   or   UB.   FILCHIB. 

Mr.  FILCHER.  Mr.  Chairman:  I  think  the  word  " ajrieultural " 
there  is  unnecessary,  and  I  think  it  is  out  of  place.  If  it  is  necessary 
that  we  should  assert  here  that  the  Legislature  shall  provide  a  system  of 
agricultural  itnprovemeut,  a  kind  of  public  system,  can  any  good  reason 
be  shown  why  the  duties  of  the  Legislature,  in  securing  improvement, 
should  be  confined  expressly  to  agriculture?  I  recognize  that  agricul- 
ture, if  not  now,  is  fast  becoming  the  great  staple  interest  of  this  Stete, 
and  yet,  while  that  is  true,  it  is  nevertheless  a  fact  that  raining  is 
to-dny  a  large  industry;  and  if  it  is  wise  that  we  should  provide,  in  the 
fundamental  laws  of  the  State,  that  the  Legislature  shall  provide  a  sys- 
tem of  agricultural  improvement,  I  submit  it  is  also  wise  that  we  should 
direct  the  Legislature  to  do  something  to  foster  and  encourage  mining, 
by  providing  a  system  of  mining  improvement.  However,  Mr.  Chair- 
man, since  it  eecms  to  be  the  disposition  of  this  committee  to  adopt  that 
section  as  it  is,  I  am  in  favor  of  the  amendment,  so  as  to  at  least  com- 
plete the  section. 

Mr.  SMITH,  of  Fourth  District.  Is  not  that  covered  by  the  word 
"scientific?" 

Mr.  FILCHER.  I,  for  one,  after  ten  years  hard  experience,  and  after 
being  raised  on  a  farm  to  the  age  of  maturity,  do  not  believe  a  thing  in 
theoretical  agriculture.  I  do  believe  that  brains  and  intelligence  applied 
to  the  soil  will  have  its  effect;  but,  sir,  give  to  the  child,  or  to  the  agri- 
culturist, some  knowledge  of  chemistry  and  some  knowledge  of  general 
scientific  matters,  and  he  is  capable  of  becoming  an  agriculturist  of  an 
enlightened  character.  I  do  not  believe  that  it  is  possible  in  any  Uni- 
versity, or  in  any  institution  established  purely  on  theory,  to  make  an 
agriculturist.  It  is  just  as  necessary  that  a  man  should  go  into  the 
field,  and  learn  by  experience,  as  it  is  for  a  lawyer  to  go  into  Court  and 
have  some  practical  experience  in  order  to  conduct,  successfully,  an 
important  case. 

Mr.  STEELE.  Do  you  not  think  that  a  knowledge  of  geology, 
chemistry,  etc.,  assists  him? 

Mr.  FILCHER.  I  say  that  it  does.  Give  a  man  a  knowledge  of 
tlHMC  subjects  that  pertain  to  the  soil  and  I  say  it  assists  him  in  his  agri- 
cultural pursuits;  but  theory  alone  will  not  make  a  successful  agricul- 
turist. Ihese  things  are  taught  in  all  the  higher  educational  institu- 
tions. But  we  have  an  institution  especially  for  teaching  agriculture.  I 
do  not  wish  to  place  myself  here  in  opposition  to  continuing  it,  but  I 
say  if  it  is  nt-ccssary,  and  if  good  results  would  be  obtained  from  a  theo- 
retical establi.''hment  for  the  purpose  of  promoting  agricultural  improve- 
ment, then  I  submit,  will  not  the  same  argument  hold  ^ood  in  regard  to 
raining?  There  is  certainly,  from  a  scientific  stendpoint,  more  science 
required  there  than  in  the  development  of  our  agricultural  resources. 
Everv  department  of  science,  particularly  engineering,  comes  in  play  in 
the  development  of  our  raines,  and  men  must  necessarily  be  educated 
and  have  some  knowledge  of  mechanics  and  the  science  of  engineering, 
before  they  can  make  a  success  at  all  in  mining.  When  mountains  are 
to  be  moved  and  immense  tunnels  are  to  be  run,  I  say  it  requires  science. 
I  would  be  the  last  man  in  the  world  to  raise  my  voice  against  agricul- 


ture. But,  sir,  while  one  is  great  the  other  is  very  important;  and  I 
submit,  again,  that  if  it  is  necessary  to  add  here  the  term  agriculture,  in 
reference  to  the  branches  permitted,  to  our  educational  institutions,  that 
it  is  necessarily  a  matter  of  justice  that  we  should  add  that  of  mining, 
and  not  discriminate  against  at  least  the  second  great  industry  of  the 
commonwealth. 

Mr.  WINANS.  Mr.  Chairman  :  Whan  the  Constitution  under  which 
we  are  now  living  was  adopted,  these  people  had  themselves  come  hither 
from  the  various  quarters  of  the  land  to  constitute  a  new  people  iu  a  new 
region  of  theearth.  At  that  time  mining  was  almost  the  exclusive  occupa- 
tion of  the  people.  It  was  theobject  of  the  visit  here  and  the  main  indus- 
try, and  yet,  in  the  face  of  that,  our  predecessors  passed  a  Constitution 
in  which  they  omitted  that  word.  Why?  Because  they  fully  embraced 
it  within  another  word,  used  here  in  this  section,  "scientific."  In  the 
University  there  is  a  college  for  mining,  but  it  is  a  part  of  the  scientific 
department  of  the  University.  It  comes  directly  underthat  head,  and 
therefore  the  word  would  be  superfluous  here.  Not  so  with  agriculture. 
It  is  one  of  the  leading  features  of  the  Government,  one  of  the  leading 
pursuits  of  the  people,  and  that  which  is  the  basis  of  all  patriotism  in 
the  State. 

Mr.  ROLFE.  Mr.  Chairman:  I  tend  up  an  amendment  to  the 
amendment. 

Thi  SECRETARY  read : 

"Amend  the  amendment  by  inserting,  before  the  word  'and,'  the 
word  '  mechanical.' "  - 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment. 

The  amendment  to  the  amendment  was  rejected. 

Thr  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment. 

The  amendment  was  rejected. 

Mb.  KEYES.    Mr.  Chairman:  I  send  up  an  amendment 

The  secretary  read  : 

"Strike  out  all  after  the  word  ' of,' in  line  three,  and  insert ' educa- 
tion.'" 

Mb.  LINDOW.  Mr.  Chairman :  I  do  not  see  anything  wrong  in  this 
first  section  whatever.    I  hope  that  all  amendments  will  be  vot^  down. 

Mr.  JOHNSON.  Mr.  Chairman :  The  conclusion  there  follows  the 
premises.  The  amendment  leaves  out  these  terms,  because  you  might 
as  well  say  that  the  Chinese  must  go,  as  to  say  that  a^icultural  improve- 
ment should  be  fostered  because  a  general  diffusion  of  knowledge  is 
desirable.  The  franiers  of  the  old  Constitution  did  not  have  any  such 
thing  in  it.  This  last  amendment  is  consistent  The  conclusion  there 
follows  legitimately,  and  if  it  is  intended  to  insist  upon  this  phi'aseol- 
ogy,  I  shall  support  the  last  amendment. 

Mr.  KEYES.  Mr.  Chairman  :  It  appears  to  me  that  that  is  just  what 
we  want.  It  is  a  question  of  education.  It  simply  provides  in  that  sec- 
tion that  the  Legislature  shall  encourage,  by  all  suitable  means,  the  pro- 
motion of  education. 

Mr.  WALKER,  of  Tuolumne.  Mr.  Chairman:  I  have  an  amend- 
ment to  offer. 

The  SECRETARY  read: 

"Strike  out  in  line  four  the  words  'scientific,  moral,  and  agricul- 
tural.' " 

Mb.  WALKER,  of  Tuolumne.  Mr.  Chairman :  That  simply  makes  it 
read:  "A  general  diffusion  of  knowledge  and  intelligence  being  essential 
to  the  preservation  of  the  rights  and  lioerties  of  the  people,  the  Legisla- 
ture shall  encourage,  by  all  suitable  means,  the  promotion  of  intellectual 
improvement."  It  seems  to  rae  that  perfects  it.  Scientific,  moral,  and 
agricultural  improvement  is  simply  intellectual  improvement.  It  then 
meets  the  premises.  % 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Tuolumne,  Mr.  Walker. 

The  amendment  was  rejected. 

Thi  CHAIRMAN.  'The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Sutter,  Mr.  Eeyes. 

The  amendment  was  rejected. 

Mr.HERRINGTON.    Mr.  Chairman :  I  have  an  amendment  to  offer. 

Thk  SECRETARY  read: 

"Strike  out  the  words  'the  promotion  of,'  in  line  three." 

Mb.  smith,  of  Fourth  District.  I  move  as  an  amendment  to  strike 
out  one  of  the  fs  in  "diffusion." 

Mr.  HERRINGTON.  Mr.  Chairman:  There  is  some  inconsistency 
in  this  expression.  There  is  no  doubt  of  it.  I  recognized  it  when  the 
committee  were  enacting  it. 

Mr.  REYNOLDS.  I  would  simply  ask  the  gentleman  if  he  will  not 
accept  an  amendment  that  I  will  propose.  I  think  be  will  accept  it  I 
see  that  the  printer  has  introduced  an  extra  spaoe  in  the  first  line,  and 
I  would  like  to  have  it  struck  out 

Thr  CHAIRMAN.    It  is  out  of  order. 

Mr.  HERRINUTON.  Yes;  I  accept  the  amendment  [Laughter.] 
Now,  I  ask  gentlemen  to  explain  to  me — any  of  these  gentlemen  who 
are  in  favor  of  retaining  this  section  just  as  it  is — what  the  encourage- 
ment of  promodon  means.  That  is  what  I  am  trying  to  arrive  at  Now 
it  will  read:  "The  Legislature  shall  encourage,  by  all  suiteble  means, 
intellectual,  scientific,  moral,  and  agricultural  improvement"  It  will 
then  road  with  good  sense. 

Mr.  WINANS.  It  means  precisely  what  it  says,  and  the  same  thing 
is  said  in  half  a  dozen  Constitutions  of  this  Union.  You  can  discounte- 
nance the  promotion  of  a  thing,  or  discourage  it. 

Mr.  HEKRINGTON.  The  Legislature  is  not  telling  somebody  else  to 
promote  it.  It  is  doing  the  thing  directly.  In  fact  it  is  promoting  it, 
and  not  encouraging  any  one  else  to  promote  it  I  submit  that  t.'ic 
words  ought  to  be  stricken  out,  and  leave  the  sentence  with  some  go  X 
sound  sense. 

Mb.  JOHNSON.    Mr.  Chairman :  I  move  to  amend  by  substituting 
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for  the  section  the  language  of  the  present  Constitution :  "  The  Legisla- 
ture shall  encourage,  by  all  suitable  means,  the  promotion  of  intellect- 
ual, scientific,  moral,  and  agricultural  improvement." 

Mr.  WINANS.  That  has  been  voted  down  once.  This  has  degen- 
erated into  a  mere  vsrbal  debate. 

Mb.  BLACKMER.  Mr.  Chairman:  It  seems  to  me  this  is  a  struggle 
about  a  very  unimportant  matter.  It  is  very  evident  that  the  gentle- 
man from  Santa  Clara  is  not  an  ofScer  in  the  militia  of  this  State, 
otherwise  he  would  realize  what  would  be  meant  by  the  Legislature 
encouraging  the  promotion  of  a  thing.  It  might  encourage  his  promo- 
tion to  some  higher  position.  It  is  not  supposed  that  the  Legislature  is 
foing  to  take  upon  itself  the  duty  of  educating  the  people  of  the  State, 
ut  it  is  to  be  done  by  a  system  throughout  the  counties,  and  they  are  to 
encourage  its  promotion  by  that  means.  By  the  means  to  be  provided 
by  the  Legislature  they  are  to  encourage  the  promotion  of  these  partic- 
ular branches  of  education,  as  set  down  in  the  report  of  this  committee. 
Now,  sir,  I  hope  it  will  stand  as  it  is.  It  i3  folly  to  strike  out  those 
words.     It  is  good  as  it  stands,  and  I  hope  it  will  be  allowed  to  remain. 

Mb.  RINGGOLD.  Mr.  Chairman .-  It  is  evident  that  the  schoolmaster 
is  not  at  home  to-day,  and  I  am  afraid  we  are  loading  down  this  Consti- 
tution; therefore,  I  move  the  previous  question. 

Seconded  by  Messrs.  Freud,  Wyatt,  and  Townsend. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment oSercd  by  the  gentleman  from  Sonoma,  Mr.  Johnson. 

The  amendment  was  rejected. 

Tbe  CHAIRMAN.  The  question  recurs  on  the  amendment  offered 
by  the  gentleman  from  Santa  Clara,  Mr.  Harrington. 

The  amendment  was  rejected. 

Tax  CHAIRMAN.  If  there  be  no  further  amendments  to  section  one, 
the  Secretary  will  read  section  two. 

The  SECRETARY  read : 

Sec.  2.  A  Superintendent  of  Public  Instruction  shall,  at  the  first 
gubernatorial  election  after  the  adoption  of  this  Constitution,  and  ever}' 
four  years  thereafter,  be  elected  by  the  qualified  voters  of  this  State. 
He  shall  receive  a  salary  equal  to  that  of  the  Secretary  of  State,  and 
shall  enter  upon  the  duties  of  his  office  on  the  first  Monday  of  January 
next  after  his  election. 

Mb.  WHIT£.    Mr.  Chairman :  I  have  a  substitute  for  that  section. 

Thb  SECRETARY  read : 

"  Amend  section  two,  by  substituting  the  following ;  '  A  State  Board 
of  Education,  consisting  of  one  member  from  each  Congreseional  Dis- 
trict shall  be  elected  by  the  qualified  voters  of  tbe  district  at  the  first 
fubematorial  election  after  tbe  adoption  of  this  Constitution,  who  shall 
old  their  offices  for  a  term  of  four  years,  and  enter  upon  the  duties 
thereof  on  the  first  Monday  of  January  next  after  their  election.  The 
Secretary  of  State  shall  be  ex  officio  a  member  of  such  Board  and  Presi- 
dent thereof.  Said  Board  shall  perform  all  the  duties  now  performed 
by  County  Superintendents,  and  have  full  control  and  superintendence 
of  tbe  public  school  system  of  tbe  State,  under  such  regulation  ai  shall 
be  provided  by  legislative  enactment.' " 

EEHABKS  OF  MB.  WHITE. 

Mb.  white.  Mr.  Chairman:  I  offer  this  amendment  in  the  inter- 
est of  economy.  The  article  provides  here,  in  another  section,  for  the 
election  of  two  trustees,  or  members  of  this  Board  from  each  Congres- 
sional District.  We  will  probably  after  eighteen  hundred  and  eighty 
have  two  more  Congressional  Districts.  We  are  sure  to  have  one,  and, 
perhaps,  two.  This  would  make  a  very  unwieldly  Board,  and  a  very 
great  expense.  The  compensation  is  not  mentioned  here,  but  it  is  sup- 
posed that  they  can  be  got  to  serve  for  much  less  than  two  thousand 
dollars.  We  now  have  a  Superintendent  in  each  county,  and  it  is 
believed  that  the  Secretary  of  State  could  do  all  that  is  necessary  with 
these  members  from  the  other  districts;  and  tbe  County  Superinten- 
dents are  a  great  expense  and  very  little  use  in  the  counties  as  they  are 
now  conducted.  These  members  could  each  see  to  his  own  Congres- 
sional District.  They  could  have  meetings  of  the  Board  here  and  per- 
form all  the  duties  necessary,  and  certainly  with  great  economy  to  the 
State.  It  would  do  away  with  the  Superintendent.  I  am  not  tenacious 
about  it  at  all,  but  I  wish  to  draw  the  attention  of  the  Convention  to 
the  extravagance  of  the  present  proposition;  and  I  hope  if  this  is  not 
accepted,  that  some  gentleman  will  propose  a  way  by  which  this  can  be 
conducteid  with  less  expense  than  the  cumbersome  system  proposed  in 
this  article.  I  trust,  therefore,  that  this  amendment,  or  some  other  sim- 
ilar one,  will  be  adopted.  I  introduce  it  at  this  time  because  it  proposes 
to  do  away  with  the  State  Superintendent,  and  give  the  necessary  duties 
to  the  Secretary  of  State,  who  is  here  all  the  time.  Therefore  I  advocate 
its  adoption. 

BEMABKS    O?   MB.   WINANS. 

Mb.  WINANS.  Mr.  Chairman :  That  amendment  would  be  properly 
relevant,  if  relevant  at  all,  to  sections  three  and  seven.  It  is  not  rele- 
vant to  the  present  section  at  all.  It  strikes  me  that  it  is  out  of  order,  but 
if  it  is  in  order  there  is  this  objection  to  it — that  the  school  system  needs 
a  single  executive  head  in  every  State.  In  the  Constitutions  of  Alabama, 
Arkansas,  Florida,  Indiana,  Kansas,  Kentucky,  Illinois,  Michigan,  Mis- 
sissippi, Maine,  North  Carolina,  Oregon,  South  Carolina,  Virginia,  West 
Virginia,  and  Wisconsin,  there  is  express  provision  made  for  the  election 
of  such  an  officer.  He  is  made  a  constitutional  officer,  and  I  believe  in 
every  other  of  the  States  there  exists,  by  force  of  law,  under  legislative 
enactment,  a  Superintendent  of  Common  Schools.  If  you  only  have  a 
Board  of  Education — a  State  Board — they  will  lack  that  responsibility 
which  comes  from  unity,  and  they  will  not  be  able  to  discharge  execu- 
tive duties  which  pertain  to  an  officer  of  this  kind.  There  may  be  objec- 
tions made  to  the  expense  of  such  an  officer,  in  consequence  of  recent 
developments  and  troubles,  but  that  is  wise  legislation  which  disregards 
temporary  and  ephemeral  considerations  and  looks  at  the  subject-matter 
in  its  true  light.    I  do  not  believe  that  an  educational  system  which 


abolishes  its  head  would  work  well.  Those  States  whose  names  I  have 
read  have  adopted  it  as  a  part  of  their  constitutional  system,  and  the 
other  States  have  provided  for  such  an  officer  by  legislation.  I  believe 
it  to  be  indispensable  to  a  proper  administration  of  the  affairs  of  the 
educational  department.  Article  two  of  the  Political  Code  prescribes  the 
duties  of  the  State  Superintendent,  which  require  a  large  portion  of  the 
time  of  such  an  officer.  I  hope  gentlemen  will  pause  and  reflect  before 
they  destroy  this  system. 

BEMABKS   OF    MB.  BLACKMER. 

Mb.  BLACKMER.  Mr.  Chairman:  I  hope  that  this  will  not  be 
entertained,  at  this  time  at  least.  It  is  not  germane  to  this  section ;  and, 
besides,  it  provides  for  an  impossibility,  that  this  Board  shall  perform 
all  the  duties  that  are  now  performed  by  the  County  Superintendents. 
Why,  sir,  what  do  these  County  Superintendents  have  to  do  at  present? 
I  will  just  read  over  their  duties,  as  enumerated  in  section  one  thousand 
five  hundred  and  forty-three,  of  article  three,  of  the  Political  Code, 
under  the  title  "  Education :" 

"  It  is  the  duty  of  the  County  Superintendent  of  each  county : 

"I.  To  apportion  the  school  moneys  of  each  school  district  quarterly ; 

"2.  On  the  order  of  the  Board  of  Trustees,  or  Board  of  Education, 
to  draw  his  warrant  upon  the  County  Treasurer  against  the  school  fund 
of  any  city,  town,  or  district;  he  must  draw  his  warrants  in  the  order 
in  which  they  are  ordered  bv  the  proper  authority;  each  warrant  must 
specify  the  purpose  for  whick  the  money  is  required,  and  must  be  paid 
in  the  order  in  which  it  is  drawn,  but  no  warrant  must  be  drawn  unless 
there  is  sufficient  money  in  the  fund  to  pay  it; 

"  3.  To  keep  open  to  the  inspection  of  the  public  a  register  of  warrants, 
showing  the  fund  upon  which  the  warrants  nave  been  drawn,  the  num- 
ber thereof,  in  whose  favor,  and  for  what  service  drawn,  and  also  a 
receipt  from  the  person  to  whom  the  warrant  was  delivered ; 

"  4.  To  visit  each  school  in  bis  county  at  least  once  in  each  year,  and 
for  every  school  not  visited  the  Board  of  Supervisors  must,  on  proof 
thereof,  deduct  ten  dollars  from  the  County  Superintendent's  salary ; 

"5.  'io  preside  over  teachers'  institutes  held  in  his  county,  and  to 
secure  the  attendance  thereat  of  lecturers  competent  to  instruct  in  the 
art  of  teaching,  to  enforce  the  course  of  study,  the  use  of  the  text-books, 
and  the  rules  and  regulations  for  the  examination  of  teachers  prescribed 
by  the  proper  authority  ; 

"6.  "ro  issue  temporary  certificates,  valid  until  the  next  regular  meet- 
ing of  the  County  Board  of  Examination,  to  persons  holding  certificates 
of  like  grade  granted  in  other  counties; 

"  7.  To  certify  to  tbe  State  Board  of  Examination  the  names  of  persons 
examined  before  County  Boards  of  Examination ; 

"  8.  To  distribute  all  laws,  reports,  circulars,  instructions,  and  blanks, 
which  he  may  receive  for  the  use  of  school  officers; 

"9.  To  keep  in  his  office  the  reports  of  the  Superintendent  of  Public 
Instruction  and  a  file  of  the  educational  journal; 

"  1 0.  To  keep  n  record  of  his  official  acts,  and  of  the  proceedings  of  the 
County  Board  of  Examination,  including  a  record  of  the  standing  in 
each  study  of  all  applicants  examined; 

"  11.  To  keep  in  his  office  such  works  on  school  architecture  and  edu- 
cation as  may  be  prescribed  by  the  State  Board  of  Education,  and  pay 
for  them  out  of  the  unapportioned  County  School  Fund; 

"12.  To  (except  in  incorporated  cities  and  towns)  pass  upon,  and 
approve,  and  reject  plans  for  school  houses ; 

"13.  To  appoint  Trustees  to  fill  all  vacancies  created  by  failure  to 
elect,  or  otherwise,  to  hold  till  the  next  annual  election; 

"  14.  To  make  reports  when  directed  by  the  Superintendent  of  Public 
Instruction,  showing  such  matters  relating  to  the  public  schools  in  his 
county  as  may  be  required  of  him; 

"15.  In  all  counties  containing  twenty  thousand  inhabitants,  or 
upwards,  to  devote  his  whole  time  to  the  supervision  of  the  schools  in 
his  county ; 

"  16.  To  carefully  preserve  all  reports  of  school  officers  and  teachers, 
and,  at  the  close  of  his  official  term,  deliver  to  his  successor  all  records, 
books,  documents,  and  papers  belonging  to  the  office,  taking  a  receipt  for 
the  same,  which  shall  be  filed  in  ihe  office  of  the  County  Clerk." 

Those  are  the  duties  of  County  Superintendents.  I  beg  to  ask,  how 
can  four  gentlemen  perform  these  duties  in  the  fifty -two  counties  of  this 
State,  in  addition  to  those  which  are  already  the  duty  of  the  State  Board 
of  Education  and  the  Slate  Superintendent  of  Public  Instruction?  The 
idea  is  preposterous.    It  cannot  be  done. 

BEMABKS  OF  MB.  CAHFBELZ.. 

Mb.  CAMPBELL.  Mr.  Chairman  :  I  hope  the  amendment  will  not 
be  adopted.  The  office  of  Superintendent  of  Schools  is  absolutely  neces- 
sary, not  merely  because  it  is  necessary  to'  have  a  head  of  the  school 
department  of  the  State,  but  because  there  are  duties  to  be  performed 
by  that  officer  which  cannot  bo  performed  by  any  Board  of  Education. 
You  cannot  send  your  Board  of  Education  around  the  State  certainly — 
unless  you  do  it  at  a  vety  large  expense,  and  make  the  office  a  high  salaried 
one — to  perform  the  duties  which  are  now  performed  by  the  County 
Superintendents.  You  cannot  add  the  duties  of  the  State  Superintend- 
ent to  the  office  of  the  Secretary  of  State,  because  if  you  do  you  must 
send  the  Secretary  of  State  traveling  through  the  State  at  various  seasons 
of  the  year  when  his  business  requires  his  attendance  here  at  the  Capital. 
Now,  amon^  the  duties  prescribed  to  the  State  Superintendent  of  Public 
Instruction  is  that  of  visiting  the  schools  of  the  different  counties  and 
inquiring  into  their  condition.  You  cannot  send  the  Secretary  of  State 
traveling  all  over  the  State,  visiting  schools  and  inquiring  into  their 
condition.  Moreover,  he  is  required  by  law  to  visit  the  different  orphan 
asylums  to  which  appropriations  are  made  and  examine  into  the  course 
of  instruction  there.  These  are  duties  which  cannot  be  turned  over  to 
the  Secretary  of  State  at  all.  You  must  have  a  head  to  your  school 
department.    It  is  a  false  economy.    It  will  not  do  to  fritter  away  the 


Digitized  by 


Google 


1092 


DEBATES  AND  PROCEEDINGS 


Monday, 


powers  of  this  officer,  and  distribute  them  here  and  there  at  random. 
When  the  question  of  a  Board  of  Education  comes  up  in  section  seven, 
it  will  be  time  enough  to  discuss  whether  it  is  desirable  to  elect  one  or 
not,  but  so  far  as  the  office  of  Superintendent  of  Public  Instruction  is 
concerned,  it  appears  to  me  to  be  absolutely  necessary  for  the  proper 
management  of  the  school  department.  I  hope  this  amendment  will 
not  be  carried. 

REMARKS   or   MR.   SCUKLL. 

Mr.  SOHELIi.  Mr.  Chairman :  I  believe  when  the  subject  of  call- 
ing a  Constitutional  Convention  was  first  bekig  discussed  throughout 
this  State  by  the  press,  that  they  pretty  clearly  indicated  what  amend- 
ments were  desired  to  be  made  in  the  reconstruction  of  the  organic  law 
of  this  State.  I  have  paid  particular  attention  to  the  discussion  that 
took  place  in  relation  to  the  matter,  and  I  believe,  in  fact  I  am  satisfied, 
that  during  the  entire  period  of  time,  up  to  the  time  when  this  Conven- 
tion assembled,  no  discussion  ever  took  place  in  reference  to  a  change  of 
any  portion  of  our  school  system.  If  there  were  any  demands  of  that 
kind  [  did  not  happen  to  see  or  hear  them.  I  do  not  believe  that  the 
people  of  this  State  desire  or  would  indorse  any  radical  change  in  the 
educational  system  of  this  Stat*,  and  particularly  in  this  regard.  The 
system  has  worked  well,  and  I  believe  is  perfectly  satisfactory  to  the 
people  of  this  Slate.  Now,  sir,  unless  the  people  demand  this  change, 
why  should  we  attempt  to  make  any  change  in  regard  to  the  matter.  I 
hope  that  the  amendment  will  be  voted  doivn. 

Mr.  white.  Mr.  Chairman:  I  withdraw  my  amendment  for  the 
present.  It  has  bad  the  effect  I  intended,  of  calling  the  attention  of 
the  Convention  to  the  immense  expense  of  the  proposed  system. 

Mr.  LAINE.     Mr.  Chairman  :  I  send  an  amendment  to  the  desk. 

Till  SECRETARY  read : 

"Amend  section  two  of  the  article  on  education,  by  striking  out  all 
after  the  word  'salary,'  in  the  fourth  line,  down  to  the  word  •  and,'  in 
the  same  line,  and  inserting  the  following:  'of  two  thousand  four  hun- 
dred dollars  per  annum;  and  no  public  money  shall  be  appropriated  to 
pay  for  the  services  of  any  Deputy  Superintendent  or  Clerk  or  the  State 
Superintendent.' " 

REMARKS    or  MR.   LAINI. 

Mr.  LAIKE.  Mr.  Chairman :  It  strikes  me  that  we  ought  to  fix  the 
salary  of  the  State  Superintendent  of  Public  Instruction.  That  will 
secure  the  services  of  a  good  school  teacher.  Of  course  we  cannot  get 
along  without  a  Superintendent  of  Schools,  but  this  Superintendent  of 
Public  Instruction,  traveling  over  the  State,  I  do  not  believe  is  of  any 
service  to  the  State;  I  believe  that  be  ought  to  remain  at  the  Capital. 
This  having  offices  multiplied  on  the  people  I  believe  is  all  wrong.  I 
find,  that  in  the  estimated  expenditures  of  the  lost  session,  that  we  have 
piled  up  the  sura  of  seventeen  thousand  dollars  lor  this  Superintendent's 
office.  I  believe  that  the  amount  provided  for  there  is  sufficient,  or  in 
other  words,  that  wo  should  have  some  officer  that  does  something.  The 
universal  plan  is  to  have  officers  that  never  do  anything,  but  give  it  out 
to  clerks. 

Mr.  BARBOUR.  Mr.  Chairman:  I  offer  an  amendment,  also  in  the 
interest  of  economy :  "Amend  section  two  by  adding,  at  the  end  thereof, 
'  provided,  that  the  price  of  questions  shall  not  exceed  in  any  one  year  the 
sum  of  ten  per  cent  of  the  salary  of  a  teacher.'  " 

Mr.  HUESTIS.  Mr.  Chairman:  In  the  interest  of  propriety,  I  hope 
that  this  amendment  of  the  gentleman  from  Santa  Clara  will  not  obtain. 
I  ilo  not  believe  that  we  have  a  right  to  lower  the  dignity  of  that  office 
by  making  it  lower,  in  point  of  salary,  than  other  State  offices.  I  think 
that  the  office  of  Superintendent  of  Public  Instruction  should  receive  as 
great  a  salary  as  the  Secretary  of  State.  I  am  in  hopes  that  the  amend- 
ment will  not  prevail. 

Mr.  STEDMAN.  Mr.  Chairman:  I  hope  the  amendment  offered  by 
the  gentleman  from  Santa  Clara,  Mr.  Laine,  will  be  adopted.  I  believe 
that  the  State  Superintendent,  without  the  assistance  of  deputies,  can  do 
all  the  work  incumbent  upon  that  officer.  It  is  purely  a  statistical  office, 
and  I  think  that  two  hundred  dollars  a  month  is  ample  pay.  I  want, 
sir,  the  deputies  in  that  office  done  away  with.  I  want  to  see  the  Super- 
intendent of  Public  Instruction  in  this  State  get  down  to  solid  work.  I 
believe  he  can  do  it.    I  hope  it  will  be  adopted. 

REMARKS  or  MR.  CROSS. 

Mr.  cross.  Mr.  Chairman:  I  do  not  know  whether  I  am  on  the 
popular  side  or  not,  but  I  know  something  of  the  business  of  school 
teaching.  I  know  something  about  the  State  Superintendent's  office. 
The  position  is  a  laborious  one;  one  which  requires  a  good  deal  of  time 
and  attention.  And  more  than  all  it  requires  a  good  and  competent 
man.  An  ordinary  bookkeeper  gets  two  hundred  dollars  a  month,  and  he 
is  not  the  proper  material  for  a  State  Superintendent  of  Public  Instruc- 
tion. There  is  no  other  department  which  has  in  it  so  much  of  necessity 
and  importance  as  the  department  of  education.  Now,  sir,  two  hundred 
dollars  a  month  will  not  pay  for  a  suitable  man  for  State  School  Super- 
intendent. A  bookkeeper  gets  three  or  four  thousand  dollars  a  year.  A 
man  who  is  fit  to  be  the  manager  of  a  commercial  house  gets  a  good 
deal  more.  A  man  with  a  good  fair  ranch  gets  from  a  thousand  dollars 
to  ten  thousand  dollars  or  more  a  year;  and  a  man  who  has  devoted  his 
attention  to  the  subject  of  education  for  years,  until  he  has  become  fit  to 
be  Superintendent  of  Public  Instruction  in  the  great  State  of  California, 
and  manage  a  great  system  of  education  we  should  have  in  this  Stale, 
cannot  be  reasonably  expeeted  to  employ  bis  time  and  talents  in  such  a 
position  for  two  hundred  dollars  a  month.  The  teacher  of  a  Normal 
School  gets  more  than  that.  The  Principal  of  a  High  School  gets  far 
more.  Our  little  interior  towns  pay  as  much  for  a  Principal  of  a  school. 
The  Superintendent  cannot  properly  perform  the  functions  of  his  office 
without  being  away  from  home  more  or  less.  To  be  a  good  Superin- 
tendent he  should  visit  the  different  counties  and  inform  himself  as  to 
the  exact  condition  of  the  schools.    How  can  he  superintend  public 


instruction  and  know  nothing  about  it  except,  as  the  gentleman  says, 
from  getting  statistics?  What  do  statistics  show?  So  many  scholars,  so 
much  money 

Mr.  STEDMAN.  Is  it  the  habit  of  the  present  State  Superintendent, 
or  has  it  been  the  habit  of  any  other  State  Superintendent,  to  visit  the 
schools? 

Mr.  cross.  Yes,  I  have  seen  them  spending  five  or  six  hours  a  day 
in  the  schools  at  hard  work,  developing  the  system  of  teaching.  I  met 
Professor  Bolander  in  Truokee  delivering  lectures  to  the  people  and  stir- 
ring up  such  an  interest  in  the  general  subject  of  education  as  would  be 
worth  more  than  the  amount  of  the  salary.  Talk  about  a  system  by 
which  we  educate  one  hundred  thousand  youth,  and  no  bead  ^  that 
department!  A  system  by  which  we  distribute  nearly  two  million  dol- 
lars in  the  State  every  year,  and  no  head  to  that  department!  To  offer 
a  man,  with  the  qualities  necessary  to  perform  this  duty,  two  hundred 
dollars  a  month,  would  be  ridiculous.  The  other  States  do  not  do  any- 
thing of  the  kind,  and  ex|>ect  the  important  functions  performed  by 
such  a  functionary.  The  rejiortof  the  committee  is  about  right.  Put 
him  on  a  level  with  the  Secretary  of  State.  It  is  just  in  the  right  \\wSt, 
and  I  believe  the  people  of  the  State  would  be  well  satisfied  with  it  at 
that  point. 

RCMARK3   or    MR.   rREOD. 

Mr.  FREUD.'  Mr.  Chairman:  I  hope,  sir,  that  the  amendment  of 
the  gentleman  from  Santa  Clara  will  not  prevail.  I  am  indeed  grieved 
to  see  that  amendment  come  from  the  source  it  does.  If  there  be  a  sub- 
ject in  which  there  should  be  as  little  of  the-spirit  of  penury  as  possible, 
it  is  the  subject  of  education.  Why,  sir,  the  office  of  Superintendent  of 
Public  Instruction  should  be  on  a  par  with  the  other  officers  of  like 
character  in  the  State.  He  should  receive  as  much  as  the  Attorney- 
General.  He  should  receive  as  much  as  the  Secretary  of  State,  for  he 
should  be  a  man  above  them  all.  The  people  of  this  State  do  not  want 
that  l(ind  of  economy  in  their  school  system,  and  the  people  of  this  State 
will  not  thank  gentlemen  on  this  floor  for  trying  to  cut  down  and  belit- 
tle their  school  system. 

REMARKS  or    MR.  LAIKE. 

Mr.  LAINE.  Mr.  Chairman :  The  people  of  this  State  desire  their 
children  taught.  They  desire  the  public  fund  to  go  into  the  common 
school  building,  and  that  their  sons  and  daughters  be  educated,  and 
that  it  be  not  wasted  in  the  dignities  of  office.  They  desire  to  have  the 
school  brought  home  to  each  family;  but  as  it  is  now  we  must  have 
high  salari^  officers,  who  can  afford  to  dress  in  silks  and  satins  and 
broadcloth,  and  your  children  are  becoming  hoodlum's.  You  are  educat- 
ing them  in  that  way,  until  you  find  that  the  educational  institutions 
are  going  by  the  boaM,  and  that  from  time  to  time,  year  after  year,  you 
have  to  nave  training  schools  to  take  care  of  the  youth.  But  put  them 
in  the  hands  of  men  who  are  brought  up  to  toil,  take  the  boys  and  girls 
and  make  useful  citizens  to  the  State,  and  then  the  people  will  be  satis- 
fied. I  believe  I  know  as  much  of  the  interests  of  the  people  of  this 
State,  as  my  distinguished  young  friend  from  San  Francisco.  I  believe 
I  have  lived  as  long  in  this  State  as  he.  I  believe  I  have  paid  as  much 
taxes  into  the  school  fund  as  my  distinguished  friend  ;  and  I  do  know 
that  it  is  to  the  interest  of  the  people  of  this  State  to  have  less  of  this 
fuss  and  feathers  and  more  of  the  solid  benefits.  Let  the  golden  ducats 
fall  where  they  belong,  and  not  into  the  State  Capitol  to  maintain  men 
in  lazy  positions. 

By  the  report  of  this  committee,  it  is  true,  that  you  provided  that  the 
State  Superintendent  of  Public  Instruction  shall  only  have  the  pay  of 
the  Secretary  of  State,  but  it  leaves  out  all  reference  to  the  management 
of  the  office.  It  leaves  him  to  have  deputy  Superintendents  and  clerks 
upon  clerks  until  all  the  money  of  the  State  may  be  wasted  in  that 
way.  The  people  want  the  money  where  it  is  raised  as  much  as  pos- 
sible, and  frequentlv  do  not  have  enough  to  maintain  their  schools. 

Mr.  CAPLES.  t>o  I  understand  the  gentleman  that  the  present 
Superintendent  gets  seventeen  thousand  dollars  per  annum?  Is  that 
true? 

Mr.  LAINE.  For  the  two  years.  That  is  the  estimate  for  the  last 
two  years.    Six  thousand  dollars  for  salaries 

Mr.  CAPLES.    Pretty  liberal,  that. 

Mr.  LAINE.  There  is  no  sense  in  this  peripatetic  Superintendent. 
I  have  gone  to  the  trustees  of  schools,  those  who  managed  the  affairs  of 
the  scliool  districts,  who  have  sons  and  daughters  in  the  schools,  and  I 
find  that  their  opinion  generally  is  that  these  Superintendents  are  mere 
parasites.  They  go  there  and  spend  a  few  hours  of  hard  work — asking 
some  few  silly  questions.  That  is  your  Superintendent,  who  groans 
under  nothing  but  two  hundred  dollars  a  month.  He  does  no  good ;  but 
ho  may  stay  at  the  Capitol  and  save  statistics,  correspond  with  other 
States,  and  change  the  general  details  of  the  system,  and  be  of  some 
service — and  there  is  where  he  should  be.  You  mi^lit  as  well  send  your 
Governor  over  the  State  to  see  what  everybody  is  doing.  You  have 
your  own  local  teachers  and  Superintendents.  If  two  tliousand  four 
hundred  dollars  be  too  low,  raise  it;  but  do  not  leave  it  in  the  power  of 
the  Legislature  to  prostitute  and  weigh  down  our  common  school  sys- 
tem, because  these  matters  that  have  come  to  light,  of  late,  have  done 
more  to  disgrace  and  dishonor  us  than  anything  that  has  occurred  in  the 
State  before.  I  am  in  favor  of  education.  I  believe  in  giving  every  son 
and  daughter  in  this  State  a  reasonable  education. 

REMARKS   or   MR.    HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  shall  vote  for  the 
amendment  offered  by  the  gentleman  from  Santa  Clara.  The  best  man 
for  State  Superintendent  is  a  first-class  schoolmaster,  and  he  can  be  had 
for  two  hundred  dollars  a  month,  and  it  is  ample  com{>ensation.  Now, 
sir,  I  am  in  favor  of  saving  the  money  ana  appropriating  it  to  the 
enlargement  of  the  system ;  to  the  increase  of  the  branches  of  science 
taught  in  the  schools.    Our  system  here  has  been  costing  too  much.    It 
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is  evident  that  it  is  a  money-making  concern,  for  some  persons  at  all 
events.  Now,  sir,  I  hold  in  my  band  the  report  from  Massachusetts, 
and  what  was  the  wages  in  eighteen  hundred  and  fifty-seven-eight. 
The  average  monthly  wages  of  male  teachers  in  the  public  schools  of 
Massachusetts  in  eighteen  hundred  and  fifty -seven-eight  was  forty-nine 
dollars  and  eighty-seven  cents  per  mouth.  The  average  monthly  wages 
of  female  teachers  at  the  same  time  was  nineteen  dollars  and  sixty-three 
cents.  Now,  sir,  there  is  no  reason  or  sense  in  our  system  costing  more 
than  twice  as  much  as  the  system  costs  in  Massachusetts.  I  am  in  favor 
of  curtailing  the  expenses,  and  enlarging  the  sources  of  knowledge  to 
the  pupils  of  this  State. 

RBUARKS  OP   MR.    WEBSTSB. 

Mr.  WEBSTER.  Mr.  Chairman :  I  am  opposed  to  this  amendment, 
for  the  simple  reason  that  this  office  of  State  Superintendent,  if  we  have 
one  at  all,  is  of  as  much  importance  as  any  other  office  within  the  gift 
of  the  people  of  this  State.  I  agree  with  the  gentleman  from  Los 
Angeles,  and  the  gentleman  from  Santa  Clara,  that  the  expense  of  the 
system  is  greater  tnan  it  ought  to  be;  but,  sir,  it  just  as  well  applies  to 
every  other  department  of  this  State.  I  am  with  them  in  cutting  down 
the  lot  of  them,  but  I  am  not  in  favor  of  making  fish  of  one  and  flesh 
of  another.  There  is  as  much  dignity  in  this  office,  there  is  as  much 
responsibility,  and  it  should  require  as  much  talent,  as  any  other  office 
in  the  gift  of  the  State. 

Me.  white.     Had  not  wo  better  cut  them  down? 

Mr.  WEBSTER.  You  have  passed  them  now.  This  is  the  only  State 
o65cer  we  have  in  the  system,  and  you  start  in  now  to  degrade  that  one 
office.  I  will  go  with  you  to  cut  down  the  salaries  of  all  the  State 
officers.  If  rou  bad  gone  at  it  with  more  earnestness  when  the  report 
of  the  Judiciary  Committee  was  up  it  would  have  been  better;  but  when 
you  begin  to  talk  about  cutting  down  one  State  officer  and  leaving  the 
rest,  I  am  not  in  favor  of  it. 

Mr.  SCHGLL.    Mr.  Chairman :  I  send  up  an  amendment. 

The  SECRETARY  read : 

••  Amend  section  two  by  striking  out  the  words '  equal  to,'  in  line  four, 
and  inserting '  not  exceeding.' " 

Mr.  STEDMAN.  That  amendment  is  not  in  order.  It  is  not  an 
amendment  to  the  amendment.     Let  us  vote  on  this  issue. 

Thk  chairman.     The  Chair  will  entertain  the  amendment. 

Me.  SCHELL.  Mr.  Chairman:  I  do  not  desire  to  make  any  remarks 
except  to  say  that  that  would  leave  the  matter  to  the  Legislature  to 
determine;  that  is,  to  say  how  much  the  salary  of  the  State  Super- 
intendent should  be.    I  think  that  is  the  best  plan. 

EIUABES  or   MB.    KLRINR. 

Mb.  KLEINE.  Mr.  Chairman :  There  seems  to  be  a  good  deal  of 
sympathy  and  humanity  when  it  comes  to  exalted  positions.  Especially 
I  am  surprised  that  it  comes  from  the  member  of  the  bar  on  my  right, 
Mr.  Cross,  from  the  Workingmen's  delegates.  It  is  a  great  work  for  the 
Superintendent  and  the  teacher.  Gentlemen,  is  it  greater  work  than 
the  mechanic  does?  Since  I  have  been  here  I  have  heard  no  single 
word  of  the  workingman ;  he  is  crushed  down,  and  not  a  single  man 
has  handed  in  an  amendment  or  resolution  in  favor  of  him.  One  dol- 
lar a  day  t  But  when  it  comes  to  these  officials,  five  thousand  dollars 
is  too  little.  Perhaps  these  gentlemen  are  unable  to  hire  two  or  three 
servants,  and  go  to  the  theater  three  or  four  times  a  week — that  is  what's 
the  matter.  I  think  it  is  about  time  that  we  should  put  down  this  dif- 
ference between  the  mechanic  and  the  school  teacher.  I  say  that  the 
mechanic  who  learns  his  trade,  has  just  as  much  right  to  use  his  brains 
as  the  man  that  goes  to  school  and  learns  the  boys  and  girls  their  les- 
sons—just as  much.  I  don't  see  why  we  should  establish  an  aristocracy. 
I  say  that  the  school  teacher  and  the  Superintendent  of  Schools  is  no 
better  than  the  mechanic,  and  not  half  so  good.  [Laughter.]  I  came 
here  not  to  make  a  distinction  betweep  the  school  teacher  and  the 
mechanic.  I  do  not  see  why  two  hundred  dollars  sliould  not  be  suffi- 
cient for  a  Superintendent.  Two  hundred  dollars  is  enough  for  any  man. 
I  remember,  the  other  day  five  thousand  dollars  was  not  enough  for 
a  Supreme  Judge— just  think  of  it— for  a  man  to  sit  on  the  bench  three 
or  four  hours  a  day  1  I  say  it  is  an  outrage  I  A  man  that  says  five 
thousand  dollars  is  not  sumcient-^I  don't  know,  hardly  what  to  say  to  it. 
I  tell  you,  I  look  upon  men  all  alike,  and  I  repeat,  and  I  say  it  again, 
that  the  man  that  works  for  his  bread — and  I  say  I  Repeat  it — he  has  to 
use  his  brains  just  as  much  as  the  school  teacher.  This  is  all  very  well 
in  Europe,  amongst  crowned  heads,  amongst  established  aristocracy, 
like  in  England,  where  the  aristocrats  looks  down  npon  workingmen, 
but  here,  in  the  American  Republic,  I  think  it  ought  to  be  an  end  of  it. 
Some  have  declared  that  we  can't  get  able  men  on  the  Supreme  bench 
any  less  than  six  thousand  dollars  or  seven  thousand  dollars.  We  can 
get  as  able  men  for  three  thousand  dollars  as  for  six  thousand  dollars. 
Some  said  that  if  we  don't  pay  big  salaries  they  will  be  dishonest. 
Gentlemen,  if  a  man  will  be  dishonest  wi4h  three  thousand  dollars,  he 
will  be  a  dishonest  man  if  he  has  ten  thousand  dollars — it  is  all  the  same ; 
it  is  all  the  same  to  him,  no  matter  how  high  or  low  his  wages  may  be. 
The  man  that  is  a  dishonest  man,  is  one  anyhow.  It  is  all  foolishness. 
Now,  gentlemen,  I  hope  this  will  pass;  two  hundred  dollars  is  sufficient, 
except  if  a  teacher  is  more  than  u  human  beiug,  and  I  am  not  aware  of 
it.  I  hope  all  these  high  salaries  will  bo  voted  down  by  everybody, 
especially  men  that  come  here  as  reformers. 

Mr.  RINGGOLD.  I  would  like  to  ask  the  gentleman  if  he  has 
returned  any  conscience  money  to  the  State  from  nis  ten  dollars  a  day  7 

BRMARK3   OF   ME.    BIOOS. 

Mb.  BIGGS.  Mr.  Chairman :  I  believe  it  is  very  well  known  here 
that  I  have  always  been  upon  the  side  of  economy,  retrenchment,  and 
reform,  but  I  am  not  much  of  a  Cheap  John  when  you  come  to  officials. 
I  think,  perhaps,  we  have  acted  unwisely  in  the  salaries  we  propose  to 


pay  our  judiciary  in  this  State;  but,  so  far  as  the  Superintendent  of 
Public  Instruction  is  concerned,  I  think  it  is  the  duty  of  this  Convention 
to  make  provision  that  he  should  receive  a  reasonable  compensation — 
such  a  salary  as  would  be  sufficient  for  the  occasion— and  I  undertake  to 
say  that  the  sum  of  two  thousand  four  hundred  dollars  is  insufficient  for 
the  Superintendent  of  Public  Instruction  of  the  State. 

Me.  white.  Are  you  in  favor  of  a  deputy  to  do  all  the  business  and 
let  the  Superintendent  go  idle ? 

Me.  BIGGS.  Is  that  so?  How  do  you  know?  I  undertake  to  say  the 
gentleman  is  laboring  under  a  mistake.  There  is  work  for  the  Superin- 
tendent and  his  deputy,  too.  It  has  been  done,  and  done  well.  There 
is  a  vast  amount  of  money  apportioned  amongst  the  various  counties  of 
the  State  for  school  purposes.  He  visits  the  schools.  He  gives  them 
lectures  upon  the  subject  of  education.  He  infuses  life  and  energy  into 
our  schools,  and  I  must  say  I  am  in  favor  of  paying  him  a  reasonable 
salary— just  as  much  as  the  Secretary  of  State.  I  am  willing  to  go  before 
the  people  on  that  record,  and  I  don't  want  any  cheap  salaried  men.  I 
do  not  want  your  State  and  county  officials  to  go  together.  I  do  not 
pro|>ose  to  vote  for  a  dishonest  man.  Cheap  salaries  or  high  salaries  do 
not  make  men  dishonest  or  honest.  I  am  sorry>  that  my  friend  from 
Santa  Clara,  Mr.  Laine,  who  I  have  gone  hand  in  hand  with  in  the  line 
of  economy,  should  get  up  here  and  propose  this  amendment.  The 
school  teachers  in  our  High  Schools  receive  more  than  that.  I  look 
upon  the  position  of  Superintendent  of  Public  Instruction  as  one  of  the 
most  important  in  the  State.  We  should  have  the  right  man  in  the 
right  place — a  suitabl«  man  for  Superintendent  of  Public  Instruction.  I 
am  very  much  opposed  to  the  amendment  offered  by  the  gentleman  from 
San  Jos^,  or  Santa  Clara,  Mr.  Laine,  and  I  am  in  hopes  that  this  Con- 
vention will  vote  it  down.  Gentlemen  of  the  Convention,  just  let  me 
appeal  to  you.  If  you  want  good  men  you  must  pay  good  salaries. 
Don't  stand  on  a  question  of  a  few  doUars. 

REMARKS  or   MR.   HITCHCOCK. 

Mb.  HITCHCOCR.  Mr. Chairman:  Therehasbeena  time  in  the  his- 
tory of  this  State  when  men  were  afraid  to  assert  their  opinions  on  this 
subject.  This  is  the  first  time  I  was  ever  called  to  a  body  of  this  kind. 
I  want  no  political  future  hereafter,  and  can  afford  to  say  to  the  people 
what  I  think.  I  believe  that  this  office  of  Superintendent  is  entirely 
unnecessary,  and  I  am  in  favor  of  striking  it  out.  My  reason  for  that 
belief  is  based  upon  conversations  that  I  have  had  with  leading  men — 
teachers,  men  on  the  State  Board,  men  on  the  County  Boards— and  they 
believe  it  is  unnecessary.  It  is  a  waste  of  money,  that  does  the  children 
no  good.  I  believe  in  education,  and  I  believe  that  the  money  contrib- 
uted by  the  taxpayers  of  this  State  should  go  directly  to  the  benefit  of 
the  children,  and  not  be  scjuaq^ered  before  it  reaches  tbem.  Now,  I  am 
in  favor  of  striking  out  this,  and  also  County  Superintendents.  Let  the 
Secretary  of  State  apportion  the  State  funds,  and  let  the  Boards  of  Super- 
visors apportion  the  county  funds.  I  believe  in  the  people  governing 
themselves,  and  the  best  way  to  do  that  is  to  give  the  governing  power 
as  near  as  possible  to  the  local  authorities.  I  believe  in  the  County 
Boards  arranging  the  examinations,  and  doing  away  with  these  conun- 
drums that  we  have  hid  for  the  last  fifteen  years.  A  man  without  a 
State  certificate  cannot  get  any  school  in  this  State,  or  any  situation  in 
this  State,  until  he  has  passed  an  examination  by  the  State  Board ;  but 
if  he  has  a  State,or  even  a  county  certificate,  he  can  teach  in  any  county 
Jn  the  State.  Then  why  the  necessity  of  these  State  certificates?  Why 
this  waste  and  squander  of  money  to  keep  a  few  men  in  positions?  As 
to  the  State  Superintendent,  I  have  never  seen  him  in  my  life,  and  I 
have  been  i  n  the  State  a  long  ti  me.  I  believe  there  was  one  who  attended 
several  Granger  meetings,  but  not  as  school  tencher  or  Sujierintendent. 
[  have  got  no  axe  to  grind,  and  no  friends  to  reward.  The  people 
demand  this,  and  we  want  all  these  superfluous  offices  thrown  away.  I 
move  that  the  section  be  stricken  out. 

Mr.  SCHOMP.    I  second  the  motion. 

BKHARKS   or   UE,   WICEES. 

Mr.  WICKES.  Mr.  Chairman :  In  regard  to  the  remarks  of  the  gen- 
tleman who  proposes  to  abolish  the  office  of  State  Superintendent  and 
County  Superintendent,  I  do  not  think  it  worth  while  to  reply  to  him. 
I  will  say  that  we  have  a  State  Superintendent,  and  in  point  of  salary 
he  should  rank  as  high  as  any  other  State  officer.  I  believe  that  he 
should  be  a  first  class  school  teacher.  Now,  let  us  see  what  a  first  class 
teacher  is.  When  he  teaches  in  our  city  high  schools  he  must  have  the 
widest  range  of  culture.  He  must  be  a  man  versed  in  the  ancient  and 
modem  classics,  and  must  be  acquainted  with  the  departments  of  the 
higher  mathematics,  with  the  history  of  our  world,  with  the  natural 
sciences,  with  grammar,  etymology,  and  orthography  of  our  language. 
There  are  men  within  our  school  system  to-day  who,  if  they  had  given 
the  time  to  the  profession  of  law  or  medicine,  instead  of  school  teaching, 
they  would  have  been  more  independent  and  more  wealthy  than  they 
are.  As  it  is  now,  those  who  are  the  best  never  receive  more  than  three 
thousand  dollars  or  four  thousand  dollars  a  year,  and  there  are  only 
opportunities  for  a  dozen  situations  of  that  kind  in  the  whole  United 
States.    These  gentlemen  who  havs  this  wide  range  of  culture 

Mr.  STEDMAN.  You  speak  of  the  great  merits  of  school  teachers. 
Is  it  not  also  true  that  there  are  men  in  our  schools  buying  certificates? 

Me.  WICKES.  I  was  saying,  these  gentlemen  who  have  this  wide 
range  of  culture,  such  as  is  found  in  no  other  profession,  can,  at  the 
most,  receive  three  thousand  dollars  or  four  thousand  dollars  salary, 
while  a  second  rate  lawyer  or  physician  can  make  his  ten  thousand  dol- 
lars a  year.  Now,  in  regard  to  the  corruption  alluded  to  by  the  gentle- 
man from  Sauta  Clara,  which  we  have  been  very  late  finding  out,  I 
will  say  that  corruption  has  existed  in  all  the  departments  of  the  gov- 
ernment, but  it  is  found  less  in  the  school  system  than  in  any  other 
department  of  the  government.  With  regard  to  the  assertion  made  by 
the  gentlei^n  from  San  Francisco,  Mr.  Kleine,  that  school  teachers  look 
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down  upon  mechanics,  I  will  say,  for  one  school  teacher,  that  I  have 
never  been  ashamed  to  take  hold  of  the  shafts  of  a  wheelbarrow,  or  use 
a  pick  and  shovel,  and  I  do  not  look  down  upon  mechanics.  I  wish  to 
educate  my  children  so  that  they  will  not  be  ashamed  of  manual  labor, 
and  yet  be  able  to  write  a  scientific  treatise ;  but  I  will  never  educate 
them  to  be  school  teachers. 

BIMABKS  OF  MB.   BLICKMBB. 

Mb.  BLACEMER.  Mr.  Chairman :  I  wish  to  say  a  word  in  regard 
to  the  statement  that  was  made  that  the  f^tate  Superintendent  had 
nothing  to  do  but  the  o£5cial  duties  of  his  office — the  clerical  work. 
Now,  sir,  we  have  beard  from  the  gentleman  from  Nevada,  Mr.  Cross, 
of  the  State  Superintendent  being  in  the  northern  part  of  this  State 
attending  to  the  duties  of  school  work.  During  my  residence  in  the 
very  southern  portion  of  this  State,  I  have  known  the  Superintendent 
of  Public  Instruction  and  his  deputy  to  be  there  upon  three  occasions, 
and  I  am  informed  by  my  colleague  that  immediately  before  I  came 
there  the  Su|)eriutendent  that  preceded  him  was  there  upon  school  work. 
Twice  have  these  officfrs  attended  the  school  work  of  that  county,  for 
three  days  at  a  time;-  and  the  last  time  they  visited  there  they  were  at 
work  for  five  days,  in  ray  own  place,  in  the  school  work.  Now,  sir,  that 
certainly  cannot  be  attended  to  if  we  are  to  provide  a  State  Superinten- 
dent who  is  to  do  nothing  but  keep  books  and  look  for  statistics.  It  is 
unjust,  it  is  unfair,  to  put  a  gentleman  in  the  position  of  State  Superin- 
tendent, and  degrade  his  position  by  offering  him  a  less  amount  of  money 
than  you  pay  other  State  officers,  and  thereby  brifig  other  State  officers 
to  look  upon  it  as  a  kind  of  fifth  wheel  to  a  coach.  It  is  unjust,  wrong, 
and  undignified.  It  is  unworthy  of  the  position  of  the  man  who  is  at 
the  head  of  the  educational  department  of  the  State.  I  hope  the  section 
will  stand  as  it  is  reported  by  the  oommittee.  If  one  is  cut  down,  then 
let  the  others  go  with  it. 

BtUABKS  or  MB.  CAPLIS. 

Mr.  CAFLES.  Mr.  Chairman :  I  am  opposed  to  striking  out  section 
two,  for  the  reason  that  I  believe  that  a  Superintendent  is  absolutely 
necessary  and  indispensable  to  our  public  school  system.  I  believe  that 
the  system  could  not  be  carried  on  without  a  State  Superintendent.  And 
further,  I  am  opposed  to  starving  him;  and  further  than  that,  I  am 
opposed  to  making  an  aristocrat  of  him.  Whether  the  amendment 
offered  by  the  gentleman  from  Santa  Clara  be  the  proper  figure  or  not, 
I  shall  not  undertake  U>  say  now;  but  I  desire  in  this  connection  to  read 
a  list  comprising  the  cost  of  the  system  under  the  existing  law :  "  Salary 
of  Superintendent,  three  thousand  dollars;  salary  of  Deputy,  one  thou- 
sand eight  hundred  dollars;  salary  of  Clerk, one  thousand  five  hundred 
dollars."  Now,  the  first  idea  that  stri^  one  upon  reading  that  is, 
whether  we  could  dispense  with  the  Superintendent  and  Deputy,  and 
let  the  Clerk  do  the  work.  This  is  the  first  idea  that  occurs  to  one;  but 
I  think  we  can  do  better,  Mr.  Chairman.  I  think  we  can  retain  the 
Superintendent,  and  dispense  with  the  Deputy  and  Clerk.  The  gentle- 
man from  San  Diego  tells  us  that  the  Superintendent  does  run  around 
the  country;  and  he  is  correct,  Ijecause  I  find  here  in  this  list,  "Travel- 
ing expenses,  one  thousand  five  hundred  dollaft."  But  why  should  he 
travel?  Is  it  any  utility  ?  Is  there  any  necessity?  We  have  County 
Superintendents  to  look  after  the  schools  in  the  counties,  and  the  proper, 
legitimate  function  of  the  State  Superintendent,  as  I  take  it,  is  to  attend 
to  his  office  at  the  State  capital.  I  can  readily  see  where  it  is  necessary, 
that  he  should  be  there  and  attend  to  the  business  of  his  office.  But 
why  should  he  perambulate  the  country  ?  Is  it  necessary  that  he  should 
go  to  the  counties  to  give  our  County  Superintendents  instructions  about 
how  they  are  to  perform  their  duties?  The  presumption  is,  that  our 
County  Superintendents  are  about  as  well  qualified  and  understand  their 
business  about  as  well  as  he  does,  and  they  need  no  instruction  or  inter- 
ference from  him.  I  am  opposed  to  his  lieing  permitted  to  run  around 
the  country  at  an  expense  of  one  thousand  five  hundred  dollars  a  year. 

Mr.  BLAOKMER.  I  wish  to  state  that  on  the  three  occasions  they 
were  there  in  attendance  upon  county  institutes,  twice  they  remained 
three  days,  and  the  other  time,  five  days. 

Mb.  CAPLES.  I  took  it  for  granted  that  he  was  correct.  No  doubt 
they  were  attending  county  institutes,  but  I  prefer  "that  they  should  be 
here  in  their  office  attending  to  their  legitimate  business.  They  have 
no  business  to  be  there  attending  institutes.  It  is  no  place  for  them. 
The  presumption  is  now  that  the  Clerk  is  the  real  Superintendent.  The 
Superintendent  himself  goes  off  around  the  country  and  leaves  the  Clerk 
to  do  the  work.  The  Clerk  attends  to  the  business,  and  we  have  over 
and  above  the  Clerk  two  supernumeraries.  I  am  opposed  to  sinecure 
officers.  I  am  iu  favor  of  instituting  and  maintaining  all  necessary  and 
legitimate  offices,  for  the  administration  of  the  affairs  of  the  govern- 
ment, such  as  are  demandeil,  such  as  are  required,  and  such  as  have 
<luties  to  perform  and  will  perforin  those  duties;  but  I  am  opposed  to 
making  and  maintaining  sinecure  offices.  Here  are  some  more  items  of 
interest,  Mr.  Chairman.  After  a  Clerk  comes,  "contingent  one  hun- 
dred dollars."  I  am  not  prepared  to  say  what  that  is.  "  Porter,  two 
hundred  dollars."  Well,  that  is  pretty  good.  Besides  the  Clerk,  a 
Porter  at  two  hundred  dollars.  That  is  getting  pretty  high  up.  That 
is  quite  an  aristocratic  calablishment ;  very  liberal  indeed.  Next  after 
Porter  comes  postage  and  cxpressage,  how  much  do  you  think  7  "  Post- 
age and  expressage,  eight  hundred  dollars  "  per  annum.  Now,  it  occurs 
to  roe,  Mr.  Chairman,  that  that  Clerk  has  something  to  do.  If  he  dis- 
patches mail  matter  re<]uiring eight  hundred  dollars  postage  and  expres- 
sage, I  take  it  that  his  office  at  least  is  not  a  sinecure.  Then  comes 
"  Traveling  expenses,  one  thousand  five  hundred  dollars."  Now,  sir, 
I  say  there  is  no  necessity  for  the  Superintendent  to  travel  at  all.  He 
has  no  business  to  travel,  because  we  have  County  Superintendents, 
who  can,  and  ought  too,  and  are  capable  of  attending  to  their  duties  in 
the  counties,  and  the  real  legitimate  duties  of  the  State  Su^rintendent 
are  in  his  office  at  the  State  Capitol.     Now,  this  little  bill  ^  items  here 


foots  up  a  grand  aggregate  of  eight  thousand  nine  hundred  dollars  per 
annum.  Now,  if  eight  thousand  nine  hundred  dollars  are  really  neces- 
sary to  run  this  institution,  then  I  think  my  friend  from  Santa  Clara 
has  gone  too  far  if  he  proposes  to  cut  it  down  to  two  thousand  four  hun- 
dred dollars.  He  tells  you  that  this  Superiutendent  may  be  his  own 
clerk,  and  there  is  no  use  of  his  traveling,  and  I  think  the  gentleman  is 
entirely  correct  in  that.  The  only  question  is  this,  is  two  thousand  four 
hundred  dollars  enough.  Now  I,  for  my  part,  should  have  been  will- 
ing to  put  at  three  thousand  dollars,  and  if  the  gentleman  will  accept 
the  amendment  I  would  propose  to  amend  by  inserting  "three  thousand 
dollars"  instead  of  "two  thousand  four  hundred  dollars." 

Mb.  LAINE.  I  accept  the  amendment.  I  want  to  fix  him  some- 
where. 

Mb.  CAPLES.    I  believe  that  is  in  order. 

The  CHAIRMAN.  There  is  an  amendment  to  the  amendment 
pending. 

Mr.  CAPLES.  I  shall  move,  at  the  proper  time,  to  amend  by  sub- 
stituting "three  thousand  dollars"  for  "two  thousand  four  hundred 
dollars." 

Mr.  SCHELL.    I  desire  then  to  withdraw  the  amendment. 

Trb  CHAIRMAN.  The  question  comes  on  the  amendment  as 
amended  by  the  gentleman  from  Sacramento. 

Mr.  CAPLES.  One  more  word.  If  I  understand,  the  gentleman 
accepts  my  amendment  to  substitute  "three  thousand  dollars"  for  "two 
thousand  four  hundred  dollars."  Now,  I  submit,  in  all  candor,  that 
three  thousand  dollars  is  amply  sufficient.  We  have  had  enough  of 
these  plundering  perquisites,  and  I  want  to  cut  it  off.  I  want  it  dis- 
tinctly understowl  what  every  officer  is  to  receive,  and  not  be  allowed 
thisperpetual  grabbing  at  the  treasury  for  clerks,  porters,  and  everything 
else.  It  is  a  bad  practice,  Mr.  Chairman,  because,  even  if  it  is  not  abused 
to-day,  it  will  be  abused  to-morrow.  I  desire  it  distinctly  stated  in  the 
law  what  every  officer  shall  receive. 

BBUIBES  OF  MB.  MCFABLAXD. 

Mb.  MoFARLAND.  Mr.  Chairman:  It  is  well  known,  sir,  to  those 
who  have  closely  observed  the  signs  of  the  times  upon  that  subject,  that 
there  is  in  this  State  and  throughout  the  American  Union  to-day,  a  deep 
seated  design,  composed  of  elements  coming  from  various  quarters,  to 
cripple  and  injure,  and,  if  possible,  to  destroy  our  whole  common  school 
system.  It  comes  from  people,  in  the  first  place,  who  do  not  like  the 
public  schools,  because  they  teach  certain  ideas  which  they  think  ought 
not  to  be  taught,  and  because  they  do  not  teach  certain  ideas  which 
they  think  ought  to  bo  taught.  It  comes  also  from  many  classes  of 
people  who  have  the  notion  that  society  in  America  should  be  very 
much  like  it  is  where  there  are  a  few  educated  ladies  and  gentlemen, 
and  that  the  balance  of  the  community  should  be  uneducated  and  ignor- 
ant boors.  It  is  one  of  the  reactions  that  meet  us  all  the  way  along  the 
progress  of  civilization.  There  was  a  time  when  every  voice  in  America 
was  for  a  liberal  system  of  public  schools,  and  a  full  system  of  public 
education.  But,  sir,  we  hear  it  now  very  frequently,  that  we  are  edu- 
cating too  much.  Those  who  have  the  deepest  hostility  do  not  attack 
the  system  openly  or  directly,  nor  through  agents  whose  purposes  would 
be  known;  but,  sir,  they  try  to  get  other  gentlemen  who  are  not,  per- 
haps, opposed  to  the  system,  to  attack  it  at  certain  points,  and  they  hope 
by  striking  it  down  a  part  at  a  time,  they  will  finally  upset  and  ruin  the 
whole  system.  I  know  there  are  gentlemen  on  this  floor  who  have  large 
constituencies  which  are  opposed  to  public  education.  I  have  heaiid 
men  say  that  there  is  too  much  education  among  the  common  people 
now.  Sir,  I  do  not  believe  a  word  of  it.  There  is  something,  undoubt- 
edly, in  the  objection.  There  is  a  little  temporary  evil  just  at  present. 
If  boys  have  a  certain  amount  of  education,  they  are  too  apt  at  the  pres- 
ent time  to  seek  some  political  position.  I  admit  that;  but  such  a' sys- 
tem of  government  as  we  have  in  America  can  only  be  maintained  by  a 
system  of  general  education,  and  I  believe  the  time  will  come  when  the 
poorest  lalKirer  in  the  land  will  be  an  educated  man.  I  believe  it  is  too 
late  to  go  back.  It  is  more  dangerous  than  to  eo  forward.  This  country 
has  started  on  a  popular  theory,  and  that  rests  alone  on  popular  education. 
If  she  can  cany  out  that  idea  she  wins.  She  has  placed  her  foot  upon  the 
burning  plowsnare,and  she  must  pass  the  fierj' ordeal.  This  is  one  of  the 
of  the  very  blows  that  are  aimed  at  the  public  school  system.  They  want 
to  commence  at  the  head,  sir.  Why  not  abolish  the  head  entirely, and  say 
that  there  shall  be  no  Suprintendent?  You  want  the  great  system  gov- 
erned and  regulated  without  any  head.  But,  if  gentlemen  will  not  do 
that,  then  they  want  to  cut  down  the  salaries  and  |)eniuisites  of  that 
office,  so  as  to  make  it  feel  its  indignity;  so  that  it  will  be  a  place  that 
no  man  of  character  in  the  State  will  take.  I  am  perfectly  willing  to 
let  this  matter  stand  as  the  committee  has  reported  it.  The  salary  of  the 
Superintendent  shall  be  that  of  the  Secretary  of  State.  Here  it  is  pro- 
posed that  the  Superintendent  shall  not  even  have  his  stationery  found 
fiim ;  that  he  shall  not  have  even  a  clerk.  Why ,  sir,  do  these  gentlemen 
know  how  much  work  he  has  to  do?  Can  they  not  leave  that  small 
matter  to  those  who  come  after  us?  Shall  you  say  that  in  tlie  next 
twenty,  thirty,  or  fifty  years,  there  shall  not  be  any  other  pay,  without 
any  perquisites  at  all,  no  matter  how  much  the  work  may  increase;  no 
matter  though  the  whole  people  may  say  that  a  further  sum  is  needed? 
Can  you  not  leave  that  much  to  the  Legislature?  I  ask  gentlemen  to 
pause,  and  think  whether  this  is  not  a  part  of  an  attempt  to  strike  at  our 
system  of  public  schools;  to  leave  it  demoralized  and  disintegrated, 
without  any  head,  without  any  system,  without  any  dignity  to  it.  I 
shall  protest  against  it.  I  shall  give  my  vote  every  time  to  increase 
instead  of  divide  the  public  schools  of  this  State. 

BIMABKS  OF  MB.  OVBBTOK. 

Mb.  OVERTON.  Mr.  Chairman :  I  do  not  think  that  because  an 
individual  wishes  to  inaugurate  a  system  of  economy,  or  wishes  to  look 
into  the  workings  of  any  department  of  government,  that  he  necessa- 


Digitized  by 


Google 


Jan.  20, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


1095 


rily  is  an  enemy  to  that  department  of  government.  I  think  that  I  am 
as  good  a  friend  to  the  public  schools  as  the  gentleman  who  just  pre- 
ceded me  on  the  floor,  and  I  think  tlie  mover  of  this  resolution  and  the 
supporters  of  this  resolution  are  just  as  firm  friends  of  the  public 
schools  as  he  is.  Possibly  many  of  them  have  felt  the  onerous  tax  that 
they  are  paying,  and  possibly  they  are  actuated  by  a  feeling  of  that  kind 
to  look  into  the  workings  of  the  public  schools  of  this  State.  The 
expense  of  running  the  public  schools  of  this  Slate,  under  the  present 
system,  is  getting  to  be  enormous,  and  I  do  not  think  a  man  should  be 
accused  of  being  an  enemy  to  the  public  schools  because  he  wishes  to 
look  into  the  matter  a  little.  I  do  not  wish  to  degrade  the  position  of 
Superintendent  of  Public  Instruction  at  all ;  I  do  not  wish  to  degrade  it, 
and  it  is  not  to  that  end  that  I  speak,  neither  is  it  in  that  view  that 
intelligent  gentlemen  vote.  It  is  a  question  of  cold  fact.  Is  the  service 
that  he  performs  worth  more  than  two  thousand  dollars  or  three  thou- 
sand dollars?  If  not,  he  ought  to  be  paid  just  what  his  service  is 
worth ;  the  dignity  should  not  enter  into  the  question  at  all.  Is  the 
service  worth  that  much,  or  moreT  If  it  is  worth  more,  pay  hira  more. 
Let  me  here  state  it  as  my  opinion,  that  there  is  something  radically 
wrong  in  the  public  school  system  of  this  State,  and  when  saying  that, 
I  do  not  aim  to  be  classed  as  any  enemy  of  public  schools,  but,  as  the 
gentleman  from  San  Francisco,  back  there,  has  remarked,  I  do  not 
see  why  school  teachers  should  be  paid  such  high  salaries.  The  tax- 
payers of  the  State  are  (>aying  it,  and  have  a  right  to  inquire  into  it; 
and  I  say  that  the  school  teachers  of  this  State  are  getting  more  pay  than 
any  other  class  of  professional  gentlemen,  for  the  amount  of  hours  they 
are  engaged  in  the  discharge  of  their  duties.  I  find  in  the  report  I  have 
before  me,  that  a  school  teacher,  a  lady,  receives  sixty-eight  dollars  and 
something  per  month.  How  does  she  qualify  herself  to  receive  that 
sixty-eight  dollars  per  month?  It  was  done  at  the  expense  of  the 
public.  Every  single  qualification  that  she  has,  that  fits  her  for  that 
position,  she  received  at  the  expense  of  the  public.  Here  we  are  edu- 
cating them,  qualifying  them  for  this  position,  and  then  they  are  get- 
ting sixty-eigut  dollars  a  month  for  teaching  twenty  days  out  of  the 
month,  and  about  five  hours  a  day,  when  the  balance  of  the  State, 
both  men  and  women,  are  working  for  twenty-five  dollars  and  thirty 
dollars  a  month;  I  say  it  is  out  of  proportion.  Some  gentleman  says 
we  ought  not  to  reduce  the  salary  of  the  Superintendent  of  Public 
Instruction,  because  school  teachers  receive  two  hundred  dollars  a 
month.  They  do,  in  some  cases,  receive  two  hundred  dollars  a  month, 
and  it  is  too  much,  and  we  are  paying  it.  First  reduce  the  head,  and 
then  the  others.  I  say  that  this  school  system  wants,  as  it  were,  recon- 
struction. It  is  the  ruination  of  the  State  to-day.  Here  we  are  paying 
three  millions  of  dollars,  and  gentlemen  say  we  have  no  right  to  look 
after  where  it  goes  to.  They  are  even  required  to  buy  brushes  and 
combs,  soap  and  towels,  and  they  are  bought,  and  we  are  paying  for 
them,  and  they  are  not  taken  care  of.  They  are  entitled  to,  and  do  pay 
as  much  as  twenty  dollars  a  month  for  sweeping  the  floor,  and  yet  the 
tax-ridden  people  have  to  pay  this.  When  I  was  a  school  boy  we  swept 
the  school  house  floors  ourselves,  and  we  carried  in  the  wood;  now,  we 
pay  for  these  things.  I  say  that  the  public  schools  of  this  State  are 
pauperizing,  as  it  were,  the  children  of  the  land.  Let  them  ^weep  out 
the  school  house,  and  act  as  janitors  themselves.  When  the  proper  lime 
comes,  I  am  going  to  ofier  a  good  common  school  system — not  a  college, 
not  an  academy,  or  anything  of  the  kind,  at  the  expense  of  the  State. 

RElfARKS   or   MR.   REYNOLDS. 

Mr.  EEYNOLDS.  Mr.  Chairman:  As  the  humblest  member  of  the 
Committee  on  Education,  I  labored  on  that  committee  for  five  or  six 
weeks  as  faithfully  as  I  could  to  perfect  this  report.  I  was  at  one  time 
in  favor  of  that  report  as  it  stands;  in  fact  I  believed  in  the  passage  of 
every  provision  in  it;  but,  sir,  I  have  since  obtained  new  light  from  the 
economists  in  this  Convention.  ^  I  have  obtained  new  light  from  the 
debates  in  this  Convention,  not  alone  upon  this  subject,  but  upon  several 
others.  I  find  myself  now  in  favor  of  striking  out  this  whole  report.  I 
find  myself  in  favor  of  abolishing  the  common  school  system  altogether, 
and  not  only  the  common  school  system,  but  all  other  educational 
systems.  I  propose  to  be  consistent,  Mr.  Chairman.  Your  committee 
has  vote<l  to  prevent  the  counties,  cities,  and  townships  from  contracting 
debts  to  bulla  any  school  houses  at  all,  but  give  them  unlimited  privi- 
leges of  contracting  debts  for  Court  Houses  and  jails.  I  propose  to  be  con- 
sistent ,and  not  have  any  need  for  school  houses.  Abolish  the  fhstitution 
altogether.  Why,  sir,  I  was  astonished  how  fast  I  obtained  light  this 
morning  upon  the  discussion  of  this  question.  I  was  almost  convinced 
when  I  heard  the  debate  here  upon  section  one,  when  gentlemen  wanted 
to  strike  out  the  declaration  that  education  was  a  good  thing  to  have. 
Why,  I  am  converted,  and  I  want  to  be  consistent  and  blot  the  word 
education  out  of  the  Constitution.  You  have  given  the  City  of  San 
Francisco  the  privilege  to  go  in  debt  to  an  unlimited  extent  to  purchase 
the  Spring  Valley  Waterworks  for  twice  what  they  are  worth,  but  it 
shall  not  build  a  school  building  except  it  collects  the  money  to  pay  for 
it  beforehand.  Let  us  be  consistent,  sir.  You  have  voted  here  this 
morning  to  prohibit  the  counties  and  townships  and  cities  from  putting 
a  stop  to  the  sale  of  intoxicating  liquors,  and  no  man  had  the  hardihood 
to  say  that  it  was  not  productive  of  crime  and  expense  to  the  State 
unlimited.  Well,  now,  if  we  are  going  to  have  unlimited  gin,  we  do  not 
want  any  education.  You  have  voted  to  increase  the  expense  of  the 
judiciary  from  one  to  two  hundred  thousand  dollars  per  annum,  and 
you  are  opposed  to  increasing  the  expenses  for  education.  I  will  admit, 
sir,  that  tnis  is  consistent,  for  if  you  are  not  going  to  have  any  education 
you  will  need  more  judiciary;  you  will  need  more  Court  Houses,  and 
you  will  need  more  jails.  Why,  sir,  we  hod  better  go  to  work  and  see 
how  many  more  penitentiaries  the  State  can  afford  to  build.  You  will 
want  some  more  penitentiaries.  I  am  in  favor  of  striking  out  this 
report  altogether,  and  of  placing  in  lieu  thereof  provisions  that  shall 
oner  a  premium  for  a  gin  mill  on  every  corner,  and  put  a  tax  on  all 


school  houses  and  on  all  school  teachers.  I  do  not  know  but  that  we 
had  better  make  it  a  felony  to  leoch  school  at  all.  In  San  Francisco  the 
premium  on  gin  mills  would  be  inoperative,  for  there  is  one  on  every 
corner  now ;  but  I  believe  there  are  some  corners  in  this  State,  perhaps 
in  this  city,  where  there  are  none.  These  are  some  of  the  reason  why  I 
am  in  favor  of  striking  out  this  whole  report.  I  want  to  put  a  premium 
on  gin.  Let  us  have  unlimited  rot-gut,  but  let  us  have  no  more  edu- 
cation I 

REMilRKS  or  MR.  JOTOI. 

Mr.  JOYCE.  Mr.  Chairman:  In  my  opinion,  I  think  the  remarks 
made  by  our  distinguished  friend  from  Sacramento  bad  really  no 
foundation.  I  have  attended  the  sittings  of  this  Convention  pretty 
closely,  and  I  have  failed  to  bear  any  member  on  this  floor  oppose  the 
public  school  system.  I  believe  that  if  there  is  any  thing  more  than 
another  that  is  going  to  assist  the  public  school  system,  it  is  to  reduce 
the  expense  of  it.  I  was  waiting  patiently  to  hear  the  gentleman  from 
Sacramento  introduce  some  remark  to  the  effect  that  the  selling  of  school 
questions  would  be  the  wiping  out  of  the  public  school  system  altogether. 
Somehow  or  other  it  escaped  this  gentleman's  memory.  I  believe  that 
there  is  no  man  on  this  floor  can  deny  it,  that  six  years  ago  it  was  very 
easy  for  any  house  grainer  to  get  four  dollars  a  day.  To-day  they  can 
get  two  dollars  and  fifty  cents.  Labor  has  been  brought  down  to  the 
very  lowest  poinL  Why  not  bring  down  the  labor  of  school  teachers, 
if  there  is  any  labor  attached  to  it,  in  proportion  to  the  reduction  cre- 
ated in  other  branches  of  the  labor  market?  How,  according  to  the 
Superintendent  of  Schools,  they  have  got  two  thousand  three  hundred 
and  ninety-three  toachers  employed  in  this  Stato  last  year. 

Mr.  WICKES.  Have  you  given  up  the  cry  of  "  cheap  labor "  in 
San  Francisco? 

Mr.  JOYCE.    We  are  against  cheap  labor. 

Mr.  WICKES.     Be  consistent,  then. 

Mr.  JOYCE.  We  are  not  in  favor  of  having  school  teachers'  salaries 
kept  up,  and  all  other  classes  of  labor  being  brought  down.  We  are  in 
favor  of  having  the  wages  brought  down  to  provide  the  children  with 
school  books  gratis. 

Mr.  WICKES.  Is  it  not  better  to  raise  the  salaries  of  all?  What 
benefit  would  it  be  to  the  laboring  man  to  reduce  the  wajjes  of  the  poor 
man?    Had  you  not  better  raise  the  wages  of  the  mechanic? 

Mr.  JOYCE.  We  cannot  do  it.  According  to  the  nearest  reports  we 
can  get  of  the  examinations  going  on  in  San  Francisco,  I  see  that  teach- 
ers had  to  pay  two  hundred  dollars  a  head  to  procure  the  questions. 
That  would  be  four  hundred  and  seventy-eight  thousand  six  hundred 
dollars  for  the  teachers  to  procure  the  questions.  Kow,  sir,  a  very  small 
amount  of  that  would  supply  the  whole  school  system  of  Ibis  State  with 
free  books.  One  third  of  that  amount  would  furnish  the  State  with 
free  books,  to  say  nothing  at  all  of  the  high  salaries.  I  believe,  sir,  that 
the  same  salary  paid  the  Secretarvof  State,  or  even  two  thousand  five 
hundred  dollars  would  be  a  very  fair  compensation  for  the  Superintend- 
ent of  Schools,  il  think  to-day  there  are  lawyers  who  cannot  average 
two  thousand  five  hundred  dollars  a  year.  He  has  got  to  use  his  brains. 
I  would  not  give  him  any  privilege  to  sell  questions  in  any  shape.  I 
would  declare  it  a  felony.  Now,  sir,  if  there  is  anything,  in  my  opin- 
ion, that  is  going  to  keep  the  school  system  of  this  State  intact,  it  is 
economy.  As  the  system  is  running  now,  we  come  to  find  out  that  it 
has  got  to  work  consistent  with  the  other  departments.  Economy  being 
the  order  of  the  day,  it  is  almost  impossible  to  keep  up  the  school  system 
OS  an  ornament  to  look  at  by  the  employment  of  the  poor  laborers  of  the 
State,  who  are  severely  taxed  to  keep  it  up.  It  is  almost  a  crime,  Mr. 
Chairman,  that  we  should  introduce  anything  here  that  would  make  it 
cast-iron  upon  the  people  to  sustain  a  system  that  is  so  extravagant. 
The  average  school  attendance  is  only  seven  months  in  the  year.  I  do 
not  see  what  should  keep  it  from  being  ten  months  in  the  year,  if  these 
people  have  to  draw  a  salary  for  twelve  months. 

Mr.  LARKIN.     They  are  paid  by  the  month. 

Mr.  JOYCE.  I  think  ten  months'  service  in  the  year  is  little  enough. 
If  the  country  wants  to  pay  that  way  let  them  pay.  I  am  opposed  to 
any  such  extravagance.  I  am  willing  to  furnish  school  books  free  to  all 
the  children  of  the  Slate. 

REMARKS   or   MR.    WEST. 

Mr.  WEST.  Mr.  Chairman:  I  am  opposed  to  the  amendment,  and 
also  to  striking  out  the  second  section.  I  am  in  favor  of  the  adoption  of 
the  section  just  as  it  is  reported  by  the  committee.  If  I  suggested,  or 
could  suggest,  an  amendment,  it  would  be  that  of  restricting  the  privi- 
lege of  the  Superintendent  to  employ  deputies  and  clerks  within  a  rea- 
sonable bound.  Now,  Mr.  Chairman,  I  Believe  on  all  occosions  I  have 
advocated  a  reduction  of  the  enormous  salaries  that  the  people  of  this 
State  have  been  paying  to  public  officers.  The  whole  system  has  been 
inaugurated  upon  the  high  pressure  principle.  But  I  do  not  see  any 
reason  for  reducing  the  pay  of  this  one  officer  below  the  rest,  taking  into 
consideration  the  responsibilities  and  duties  of  his  office,  his  far  reaching 
influence  for  the  present  and  future  welfare  of  the  State.  We  have 
already  adopted  a  section  which  says  that:  "A  general  difiusion  of 
knowledge  and  intelligence  being  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the  Legislature  shall  encourage,  by  all 
suitable  means,  the  promotion  of  intellectual,  scientific,  moral,  and  agri- 
cultural improvement."  We  have  growing  up  the  future  statesmen, 
legislators,  ^Fudges,  lawyers,  if  you  please,  professional  men,  farmers,  and 
workingmen,  and  their  intelligence  and  usefulness,  and  their  position  in 
society  depends  very  much  upon  the  character  or  influence  of  the  Super- 
intendent of  Public  Instruction,  and  the  system  of  education  inaugurated 
by  that  superiutendency.  Now,  let  me  call  attention  to  section  five  of 
this  report : 

"Sec.  5.  The  Legislature  shall  provide  for  a  system  of  common 
schools  by  which  a  tree  school  shall  be  kept  up  and  supported  in  each 
district  at  least  six  months  in  every  year,  after  the  first  year,  in  which  a 


Digitized  by 


Google 


1096 


DEBATES  AND  PROCEEDINGS 


TUBSDAY, 


school  has  been  established ;  and  any  school  district  neglecting  to  keep 
up  and  support  such  a  school  shall  be  deprived  of  its  proportioB  of  the 
interest  of  the  public  fund  during  such  neglect." 

If  that  is  adopted  it  becomes  necessary  that  we  have  a  central  office. 
We  must  have  a  Superintendent  to  see  that  the  laws  passed  by  the  Leg- 
islature arc  executed  uniformly  throughout  the  State.  The  Superin- 
tendent's office  is  a  distributing  office  of  infurmation;  he  corresponds 
with  the  different  Superintendents  about  school  questions,  and  in  regard 
to  their  duties.  He  must  see  that  this  system  devised  by  the  Legislature 
shall  be  carried  out  fully,  properly,  and  honestly;  that  the  public 
money  is  distributed  honestly,  and'  that  it  is  expended  honestly.  In 
comparison  with  the  clerical  offices  of  the  Stale,  the  Secretary  of  State, 
Controller,  and  the  Treasurer,  I  contend  that  the  duties  of  the  Superin- 
tendent of  Public  Instruction  are  as  important  as  either  of  tbem;  his 
duties  are  as  onerous  as  either  of  them ;  and  I  protest  against  placing  the 
salary  of  this  officer  lower  than  the  salary  of  these  officers  to  which  I 
have  alluded. 

Me.  CAPLES.  I  understand  the  gentleman  to  say  that  he  is  opposed 
to  the  amendment  He  is  opposed  to  putting  the  salary  below  that  of 
other  State  officers.  The  amendment  fixes  the  salary  at  the  same  as 
the  Secretary  of  State.  I^ow,  the  question  is  this,  does  the  gentleman 
wish  it  to  be  higher? 

Mb.  west.    No,  sir. 

Me.  CAPLES.  Another  question:  Do  you  not  thinkthat  three  thou- 
sand dollars  is  enough  to  pay  that  officer  and  let  him  perform  the  duties 
of  his  office  himself,  and  not  make  the  office  a  sinecure? 

Mb.  west.  Ift  reading  section  two  of  the  report  under  consideration 
I  do  not  find  three  thousand  dollars,  or  any  other  amount,  specified.  I 
find  that  the  Superintendent  shall  receive  a  salary  equal  to  that  of  the 
Secretary  of  State.  Now,  cut  down  the  salary  of  the  Secretary  of  Slate, 
if  vou  wish,  but  let  us  have  uniformity  and  equality. 

iSa.  CAPLES.  We  have  fixed  it  at  three  thousand  dollars  per  annum, 
and  the  gentleman  is  mistaken  in  assuming  that  we  propose  to  cut  it 
down.  We  propose  to  fix  it  substantially  as  it  is  fixed  by  the  report  of 
the  committee,  but  we  propose  to  make  the  Superintendent  do  his  own 
work,  and  we  propose  to  deny  him  deputies,  clerks,  and  all  that.  Is 
the  gentleman  in  favor  of  making  this  office  a  sinecure? 

Mb.  west.  I  am  not  in  favor  of  making  this  office  a  sinecure  any 
more  than  any  other  State  office.  I  am  in  favor  of  putting  it  right  on  a 
level  with  the  other  Stale  officers,  and  I  am  in  favor  of  this  second 
section,  as  it  stands,  giving  the  Superintendent  the  same  salary  as  the 
other  State  officers.  If  you  wish  a  general  reduction,  if  you  wish  to 
reduce  the  salary  of  your  other  officers  in  proportion,  I  will  vote  for  it, 
I  am  not  arguing  for  three  or  four  or  five  thousand  dollars,  but  I  am 
arguing  in  lavor  of  equality,  justice,  and  right.  I  hope  the  Superin- 
tendent will  receive  as  great  a  salary  as  you  pay  to  the  Secretary  of 
State  and  Controller. 

Mb.  CAPLES.  I  protest  against  this  assumption  that  we  propose  to 
cut  the  salary  down  below  that  of  the  Secretary  of  Slate,  when  we  pro- 
pose to  fix  it  at  the  same  figure. 

Mb.  RINGGOLD.    I  move  the  previous  question. 

Mb.  WINANS.  Mr.  Chairman:  Under  the  rules,  as  I  understand 
them,  the  Chairman  of  a  committee  has  a  right  to  address  the  house 
last  on  a  subject  before  the  committee  and  under  debate.  I  have  bad 
nothing  to  say 

Mb.  RINGGOLD.    I  withdraw  my  motion. 

BKMABKS  or  ME.  WINANS. 

Me.  WINANS.  Mr.  Chairman:  The  debate  upon  this  subject  has 
taken  a  latitude  far  beyond  that  which  the  subject  justifies.  We  have 
had  discussion  here  oliout  the  expense  of  school  teachers,  the  amount  of 
wages  paid,  and  other  things  that  were  entirely  irrelevant  to  the  subject- 
matter.  The  only  inquiries  here  that  are  pertinent  to  the  case,  are,  shall 
we  extinguish  and  annihilate  the  office  of  Superintendent  of  Public 
Instruction?  and  if  not,  shall  we  reduce  the  salary?  Sir,  I  stated  before 
that  any  department  without  a  head  was  in  a  lamentable  condition. 
There  must  be  some  one  to  discharge  the  functions  that  devolve  upon  it. 
You  cannot  with  any  justice  to  yourselves  or  the  rights  of  the  people, 
annihilato  this  office.  It  belongs  to  the  condition  of  things;  it  belongs 
to  the  necessities  of  the  case;  it  belongs  to  the  requirementsof  the  times. 
The  people  want  it,  the  afiairs  of  the  State  need  it,  and  it  must  remain. 
Now,  sir,  it  is  said  that  the  office  is  a  sinecure,  and  that  there  is  nothing 
to  be  done.  Now,  let  me  remind  the  gentlemen  what  duties  devolve 
upon  this  institution,  and  they  will  find  that  its  duties,  if  properly  dis- 
charged, are  quite  as  ample  as  the  duties  of  the  Secretary  of  State.  If 
the  duties  are  not  properly  discharged,  correct  the  abuses,  but  do  not 
undertake  to  correct  the  abuses  in  the  system  by  annihilating  the  system'. 
Is  that  wise  legislation  1     Is  that  the  act  of  prudent  judgment  among 

Erudent  men,  men  of  thought,  men  of  character,  and  men  who  are  sent 
era  by  the  people  of  the  State  to  advance  its  highest  and  dearest  inter- 
ests? No,  sir.  Let  whatever  abuses  exist  in  the  system  be  corrected  in 
the  proper  way,  not  by  the  extinguishment  of  the  system,  but  by  the 
adoption  of  such  legislation  as  will  prevent  abuse  where  it  can  be 
reached.  If  we  cannot  reach  it  here,  the  Legislature  can,  and  we  have 
not  yet  reached  th^  period  of  time  or  advancement  of  thought  in  which 
we  are  prepared  to  deny  that  the  Legislature  has  some  efficacy,  some 
power,  and  some  right  to  power  in  the  Stale.  Now,  sir,  the  State  Super- 
intendent of  Public  Instruction  has  many  duties  to  perform.  I  will 
read  some  of  them : 

"To  report  to  the  Governor,  on  or  before  the  fifteenth  day  of  Novem- 
ber, of  the  years  on  which  the  regular  sessions  of  the  Legislature  »re 
held,  a  statement  of  the  condition  of  the  State  Normal  School  and  other 
educational  institutions  supported  by  the  State,  and  of  the  public 
schools; 

"To  accompany  bis  report,  tabular  statements,  showing  the  number 
of  school  children  in  the  State;  the  number  attending  public  schools. 


and  the  average  attendance;  the  number  attending  private  schools,  and 
the  number  not  attending  schools;  the  amount  of  State  School  Fund 
apportioned,  and  sources  from  which  derived;  the  amount  raised  by 
county  and  district  taxes,  or  from  other  sources  of  revenue,  for  school 
purposes;  and  the  amount  expended  for  salaries  of  teachers,  and  for 
building  school  houses." 

This  is  the  labor  most  comprehensive  in  its  character  and  extensive  in 
its  details. 

Me.  STEDMAN.  Are  not  these  statistics  gathered  by  the  County 
Superintendents  and  sent  to  the  State  Superintendent? 

Me.  WINANS.  They  are  measureably  gathered  in  that  way,  but  he 
has  to  supervise  the  whole  of  it.  A  man  has  charge  of  a  mercantile 
establishment  and  has  clerks  to  perform  duties  that  do  not  require  his 
personal  action,  but  he  must  supervise  and  regulate  the  affairs  of  his 
bouse  to  preserve  it  from  what  otherwise  would  result  in  inevitable 
bankruptcy  and  ruin.  These  County  Superintendents  are  responsible  to 
no  power  but  the  county.  They  have  no  particular  duty  to  discharge  in 
reference  to  the  State  at  large,  and  it  requires  and  demands  a  State  officer 
to  bring  all  their  reports  together  and  make  them  into  a  report  that  shall 
show  the  character  and  beauty  of  the  system.  I  think  the  gentleman  is 
answered.    Now,  sir,  again : 

"  To  apportion  the  State  school  funds,  and  furnish  the  Controller,  State 
Board  of  Examiners,  and  each  County  Treasurer  and  County  Superin- 
tendent, with  an  abstract  of  such  apportionment." 

So  that  these  several  authorities  may  be  checks  upon  his  wrong  doing; 
so  that  they  may  be  apprised  of  the  condition  of  tne  school  fund  in  the 
State ;  so  that  every  aeparlraent  may  know  how  this  grand  system  is 
working,  and  whether  this  department  is  verging  upon  corruption,  or 
whether  it  is  discharging  the  duties  which  the  law  prescribes.     Again: 

"  To  draw  his  order  on  the  Controller  in  favor  of  each  County  Treas- 
urer, for  the  school  moneys  apportioned  to  the  county." 

Now  all  the  school  moneys  have  to  pass  through  bis  hands.  This 
entire  fund,  amounting  to  millions  in  the  course  of  time,  has  to  pass 
through  his  hands  in  order  that  there  may  be  an  equitable  and  honest 
distribution  of  it.     Again : 

"  To  prepare,  have  printed,  and  furnish  to  all  officers  charged  with 
the  administration  of  the  laws  relating  to  public  schools,  and  to  teachers, 
such  blank  forms  and  books  as  may  be  necessary  to  the  discharge  of 
their  duties." 

Then  this  officer  has  to  prepare  blank  forms  and  books  for  all  the 
educational  departments  o{^  the  State.  Gentleman  have  forgotten  that 
this  is  an  immense  system,  or  else  they  ignore  that  fact.  They  have 
lost  sight  of  the  fact  ihat  there  are  about  one  hundred  and  fifty  thou- 
sand youth  of  various  ages  now  deriving  instruction  from  the  educational 
fountain — drawing  it  in  as  living  waters,  to  purify  their  hearts  and 
educate  their  brains.  Is  that  not  a  comprehensive  system?  Is  it  not  a 
duty  that  requires  an  agent  to  perform  it?    But  again : 

"To  have  the  law  relating  to  the  public  schools  printed  in  apamphlet 
form,  and  annex  thereto  forms  for  making  reports  and  conducting  school 
business,  the  course  of  study,  rules  and  regulations,  a  list  of  text-books 
and  library  books,  and  iucb  suggestions  on  school  architecture  as  hn  may 
deem  useful; 

"To  supply  school  officers  and  teachers,  school  libraries,  and  State 
Librarian  with  one  copy  each  of  the  pamphlet  mentioned  in  the  pre- 
•eding  subdivision." 

Libraries  all  around  the  Stale,  in  every  hole  and  corner,  and  every 
quarter  where  the  ray  of  educational  intelligence  can  penetrate  the 
darkness  and  find  entrance  for  the  sunlight.    And  again : 

"  To  visit  the  several  orphan  asylums  to  which  State  appropriations 
are  made,  and  examine  into  the  course  of  instruction  therein ; 

"To  visit  the  schools  in  the  different  counties  and  inquire  into  their 
condition;  and  the  actual  traveling  expeuses  thus  incurred,  provided 
they  do  not  exceed  fifteen  hundred  dollars,  shall  be  allowed,  audited, 
and  paid  out  of  the  General  Fund,  in  the  same  manner  as  other  claims 
are  audited  and  paid; 

"  To  authenticate,  with  his  official  seal,  all  drafts,  orders  drawn  on  him, 
and  vll  papers  and  writings  issued  from  his  office; 

"  To  have  bound,  at  an  annual  expense  of  not  more  than  one  hundred 
and  fifty  dollars,  all  valuable  reports,  journals,  and  documents  in  his 
office,  or  hereafter  received  by  him,  payable  out  of  the  Stale  Fund ; 

"  To  deliver  over,  at  the  expiration  of  his  term  of  office,  on  demand, 
to  his  successor,  all  property,  books,  documents,  maps,  records,  reports, 
and  other  papers  belonging  to  his  office,  or  which  may  have  been 
received  by  him  for  the  use  of  his  office." 

And  so  bis  duties  branch  out  into  a  wide  detail.  Can  all  this  be  dis- 
pensed with,  or  what  is  worse,  be  delegated  to  a  Slate  Board  of  Education, 
poorly  paid,  responsible  to  no  one,  and  each  man  trusting  to  his  neigh- 
txir  to  discharge  a  duty  which  should  devolve  upon  him?  Now,  sir,  I 
say  this  office  must  exist.  It  is  not  in  the  power  of  this  body,  if  it  means 
to  do  justice  and  to  conserve  the  interests  and  the  welfare  of  this  people, 
to  extinguish  or  abolish  it.  Well,  then,  sir,  if  the  office  be  needead,  let 
us  look  into  the  terms  of  its  compensation.  If  this  committee  had  acted 
upon  a  perfect  system  of  reduction  of  expenses;  if  it  had  carried  out  in 
a  uniform  method  these  economic  schemes  which  gentlemen  have  advo- 
cated on  this  floor,  I,  for  one,  should  say  nothing.  If  this  system  waa 
made  applicable  to  all  alike,  then,  sir,  there  would  be  consistency  in  our 
action,  and  approval  of  what  we  do.  But  if  we  be^in  with  one  course 
and  follow  it  up  by  adopting  another  at  variance  with  it;  if  we  econo- 
mize in  small  matters  and  expend  liberally  in  large  ones;  if  we  talk 
economy  and  do  not  practice  it ;  if  we  merely  make  oratorical  displays 
to  please  the  people,  then  we  are  not  doin§  what  was  expected  of  us,  and 
what  will  redound  to  our  credit,  and  will  insure  the  success  of  the  work 
that  we  have  in  hand.  Now,  sir,  as  regards  the  proposition  of  the  hon- 
orable member  from  Sacramento,  it  is  precisely  identical  with  the  report 
of  the  committee  in  one  particular,  and  different  in  another. 

Mb.  CAPLES.    I  understand  the  gentleman  to  say  that  if  we  bad 
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Bany, 

Howard,of  Los  Angeles,  Reynolds, 

Barton, 

Howard,  of  Mariposa, 

Rhodes, 

Beeratecher, 

Huestis, 

Ringgold, 
Rolie, 

Belcher, 

Hughey, 

Bell, 

Hunter, 

Schell, 

Biggs, 

Inman, 

Shomp, 

Blackmer, 

Johnson, 

Shatter, 

Boggs, 

Jones, 

Shoemaker, 

Boucher, 

Joyce, 

Shurtlelf, 

Brown, 

Kelley, 

Smith,  of  Santa  Clara, 

Burt, 

Kenny, 

Smith,  of  4th  District, 

Campbell, 

Keyes, 

Smith,of  San  Francisco, 

Caples, 

Kleine, 

Soule, 

Casserly, 

Laine, 

Stedman, 

Chapman, 

Lampson, 

Steele, 

Charle», 

Larkm, 

Stevenson, 

Condon, 

Lavi^e, 

Stuart, 

Cross, 

Lewis, 

Sweasey, 

Crouch, 

Lindow, 

Swenson, 

Davis, 

Mansfield, 

Swing, 

Dean, 

Martin,  of  Alameda, 

Thompson, 

Dowling, 

Martin,  of  Santa  Cruz 

,  Tinnin, 

Doyle, 

McCallum, 

Townsend, 

Dunlap, 

McComas, 

Tully, 

Estey, 

McConnell, 

Turner,  . 

Estee, 

McFarland, 

Tuttle, 

Evey, 

McNutt, 

Vacquerel, 

Farrell, 

Miller, 

Van  Dyke, 

Fileher, 

Mills, 

Van  Vborhies, 

Freeman, 

Moflat, 

Walker,  of  Marin, 

Freud, 

Moreland, 

Walker,  of  Tuolumne, 

Garvey, 

Morse, 

Waters, 

Gorman, 

Murphy, 

Webster, 

Grace, 

Kaaon, 

Weller, 

Graves, 

Kelson, 

West, 

Hale, 

Keunaber, 

Wickes, 

Harrison, 

Ohleyer, 
O'Sullivan, 

White, 

Harvey, 

Wilson,  of  Tehama, 

Heiskell, 

Overton, 

Wilson, of  1st  District, 

Herold, 

Prouty, 

Winans, 

Herrington, 

Pulliam, 

Wyatt, 

Hitchcock, 

Beed, 

Mr.  President. 

Holmes, 

IBSINT. 

Barnes, 

Finney, 

McCoy, 

Berry, 

Glascock, 

Noel, 

Cowden, 

Gregg, 

O'Donnell, 

Dudley, ofSan  Joaquin,  Hager, 

Sorter, 

Dudley,  of  Solano, 

Hall, 

Reddy, 

Eagon, 

Hilbom, 

Terry, 

Edgerton, 

Lame, 

Wcllin. 

Fawcett, 

started  !n  on  the  lino  of  economy  and  a  general  reduction  of  salary,  he 
would  approve  it  here.  Now,  the  question  is  this :  We  started  in  by 
allowing  the  Supreme  Judges  six  thousand  dollars.  I  want  the  gentle- 
man to  say  whether,  in  his  judgment,  three  thousand  dollars  for  a  school 
teacher  is  not  as  liberal  as  six  thousand  dollars  for  a  Supreme  Court 
Judge? 

ilR.  WINANS.  No,  sir;  for  a  school  teacher  it  is,  but  for  a  State 
Superintendent  of  Public  Instruction  it  is  not.  The  State  Superintend- 
ent of  Public  Instruction  must  combine  most  peculiar  and  diverse  qual- 
ities. He  must  be  an  educated  man;  a  man  of  study  :  a  man  who  has 
pursued  his  studies  as  long  as  it  takes  to  make  a  Supreme  Judge. 
Besides,  he  must  be  a  m^n  of  executive  capacity,  or  he  cannot  carry  out 
the  entire  details  of  this  most  expansive  and  ramifying  institution 
which  devolves  upon  him.  I  say  three  thousand  dollars  would  not  be 
an  equivalent  salary  to  such  a  man  as  six  thousand  to  a  Supreme  Judge. 
But,  sir,  I  am  not  objecting  to  three  thousand  dollars.  The  amendment 
of  the  honorable  member  from  Sacramento  proposes  to  give  this  officer 
precisely  what  the  committee  report  proposes  to  give  him.  The  report 
proposes  to  give  him  the  same  salary  as  the  Secretary  of  State.  The 
lialary  of  the  Secretary  of  State  has  been  already  fixed  at  three  thou- 
sand dollars.  But  I  come  now  to  the  distinction.  The  gentleman  says 
he  is  to  have  no  supernumeraries,  no  employes,  no  underlings,  no  dep- 
uty, no  clerk,  no  anything. 

Now,  sir,  conceive  of  the  existence  of  an  officer  whose  duties  are  so 
arduous  to  perform,  and  requiring  him  to  do  them  personally.  To  brush 
out  and  clean  the  cobwebs  of  bis  office,  to  act  as  bis  own  porter,  to  have 
to  shut  up  his  office  and  abandon  it  for  weeks  while  he  is  on  a  distant 
and  necessary  tour;  to  have  no  one  to  do  the  copying  in  the  office,  no 
one  to  attend  to  its  various  subordinate  requirements.  Sir,  the  system 
is  entirely  wrong,  and  no  member  of  this  body  having  the  intelligence 
of  the  honorable  member  from  Saci^mcnto  can  fail  to  see  that  it  would 
be  utterly  inoperative.  This  is  eminently  a  subject  which  should  be 
left  to  the  Legislature.  You  need  not  fear  that  the  Legislature  will 
allow  him  more  than  the  requirements  of  the  institution  and  its  indis- 
[•ensable  requirements  shall  demand.  We  are  perfectly  safe  in  trusting 
to  the  Legislature,  and  I  am  willing  to  trust  them  a  great  deal  further 
than  seems  to  be  the  sentiment  of  the  people  now  around  me.  I  know 
enough  of  the  duties  of  the  State  Superintendent  of  Public  Instruction  to 
know  that  his  office  is  not  a  sinecure.  I  know  that  it  involves  perpetual 
labor.     • 

Mr.  C.\FLES.  I  did  not  say  that  the  office  was  a  sinecure.  I  said 
that  to  allow  him  a  deputy  and  a  clerk  would  be  making  the  office  a 
sinecure. 

Mb.  winans.  I  have  spoken  in  response  to  the  gentleman  from 
Sacramento  in  no  invidious  spirit,  in  no  reflective  manner,  and  I  did  not 
*  use  the  expression  sneoringly,  or  with  the  inflection  of  a  sarcasm.  He 
took  the  view  that  unless  this  man  was  compelled  to  discharge  all  the 
duties  of  the  office,  he  would  derive  emoluments  which  were  without 
equivalent  on  his  part.  I  say  that  it  will  never  do  to  place  within  the 
Constitution  a  limitation  upon  office  employment.  The  Legislature  can 
do  that,  end  depend  upon  it  thnt  the  Legislature  will  never  give  to  this 
man  more  aid  than  he  requires.  Have  we  provided  that  the  Secretary 
of  State  shall  have  no  employes?  Have  we  provided  that  the  Controller 
shall  have  no  clerk?  Wny  do  it  now?  Is  this  a  personal  crusade?  I 
have  the  highest  respect  for  the  intelligence  of  this  body,  and  I  do  not 
believe  that  it  is  the  intention  of  members  to  throw  this  whole  system 
into  chaos. 

Mb.  RINGGOLD.    Mr.  Chairman:  I  move  the  previous  question. 

Mb.  stedman.    I  second  the  motion. 

The  maift  question  was  ordered. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara,  Mr.  Laine,  as  amended 
by  the  gentleman  from  Sacramento,  Mr.  Caples. 

The  amendment  was  rejected,  on  a  division,  by  a  vote  of  33  ayes  to  S6 
noes. 

The  CHAIRMAN.  The  question  recurs  on  the  motion  to  strike  out 
section  two. 

The  motion  was  lost. 

Mb.  HOWARD.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Mr.  Murphy  in  the  chair. 

Thk  CH.IIR.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Education,  have  made  progress,  and  ask 
leave  to  sit  again. 

ADJOOBNIIIMT. 

Mb.  shoemaker.  Mr.  Chairman :  I  move  that  the  Convention  do 
now  adjourn. 

The  motion  prevailed. 

And  at  four  o'clock  and  fifty-five  minutes  p.  u.  the  Convention  stood 
adjourned  until  to-morrow  morning  at  nine  o'clock  and  thirty  minutes. 


ONE    HUNDRED    AND    SIXTEENTH     DAY. 

Saob^hemto,  Tuesday,  January  21st,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  li.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 


138 


Ayere, 


Barbour, 


LEAVE  OP  ABSENCE. 

Leave  of  absence  for  two  days  was  granted  Mr.  Dudley,  of  Solano. 
Indefinite  leave  of  absence  was  granted  Mr.  Fawcett. 

THE  JOUBNAL. 

Mr.  ohleyer.     Mr.  President :   I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  same  approved. 
So  ordered. 

OOUUITTEE-BOOH  POSTER. 

The  President  presented  the  following  communication  from  the  Ser- 
gaant-at-Arms: 

To  the  Honorable  Prestdent  and  Hemben  of  the  Constttutloual  ConTention : 

aiNTi.EMii.<< :  I  deem  it  mj  dutjr  to  infonu  jnv,  that  u  the  work  of  the  committees 
Is  neiirly  fluisUed,  and  only  occaeionally  a  meeung  held,  the  services  of  Committee- 
rooms  Portur  can  now  be  dispeused  with,  if  you  so  deeiro. 
Be^poctfully  ■ubmitted.  T.  J.  SHERWOOD, 

Sergeant-at-Arms, 
EDUCATION. 

Mb.  WINANS.  Mr.  President:  I  nfbve  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  further  considering  the  report  of  the  Committee  on  Education. 

The  motion  prevailed. 

IN   CO.MMITTEE   OF   THE   WHOLE. 
The  CHAIRMAN.    The  Secretary  will  read  section  three. 

COCNTT  SCHOOL  SCPEBIKTENDENT3. 

The  SECRETARY  read : 

Sec.  3.  A  Superintendent  of  Schools  for  each  county  shall  be  elected 
by  the  qualified  voters  thereof  at  the  first  gubernatorial  election,  and 
every  four  years  thereafter;  provided,  that  the  Legislature  may  author- 
ize two  or  more  counties  to  unite  and  elect  one  Superintendent  for  all 
the  counties  so  uniting. 

Mr.  DOWLING.    Mr.  Chairman :  I  send  up  an  amendment. 

The  SECRETARY  read : 

"  Amend  section  three  so  that  it  will  read  as  follows :  '  Section  three — 
a  Superintendent  of  Schools  for  eoch  county  shall  be  elected  by  the 
qualified  voters  thereof  at  the  first  gubernatorial  election  after  the  adop- 
tion of  this  Constitution,  and  every  four  years  thereafter;  but  the  Legis- 
lature may  authorize  two  or  more  counties  to  unite  and  elect  one 
Superintendent  for  all.the  counties  so  uniting.' " 

Ma.  MORELAND.    I  have  an  amendment  to  ofler. 
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Thk  SECKETART  read : 

"Amend  section  three  by  striking  out  the  word  'four,'  in  line  three, 
and  inserting  the  word  '  two.' " 

Me.  MORELAND.  Mr.  Chairman  :  The  object  of  the  amendment  Is 
to  have  the  term  two  years  instead  of  four,  as  it  is  under  the  present 
law.  All  county  officers,  I  believe,  are  elected  for  two  years.  This  is  a 
county  officer,  and  I  do  not  see  any  reason  for  changing  it  and  allowing 
him  to  hold  for  four  years.  I  think  it  ought  to  correspond  with  other 
county  offices. 

Mb.  TVINANS.  Mr.  Chairman:  If  I  heard  the  reading  of  the  first 
amendment,  I  see  no  difference  between  it  and  the  origmal  section, 
except  that  it  uses  the  word  "  but,"  in  place  of  the  words  "  provided 
that."  In  regard  to  the  second,  I  have  to  say  that,  for  myself,  I  see  no 
good  reason  for  making  the  term  of  this  officer  longer  than  that  of  the 
other  county  officers.'   Personally,  therefore,  I  shall  not  oppose  it. 

BKMAKKS   OF   MR.   BLACKMKB. 

Mb.  BliACKMER.  Mr.  Chairman  :  This  section,  as  proposed  by  the 
committee,  originated  with  the  State  Teachers'  Association  that  met  in 
this  city  a  week  after  the  first  day  of  this  Convention.  That  association 
chose  a  committee  to  prepare  what  in  their  judgment  would  be  advisa- 
ble as  a  propoaition  to  be  submitted  to  this  Convention  on  educational 
matters,  and  these  were  submitted  te  the  association,  and  this  matter 
was  quite  thoroughly  discussed,  and  it  was  held  that  a  County  Superin- 
tendent, to  be  .as  efficient  as  he  should  be,  ought  to  hold  his  office  for 
more  than  two  years;  that  really  the  best  work  that  a  County  Superin- 
tendent did  was  at  the  last  of  his  term,  and  for  that  reason  they  favored 
a  four  years'  term  instead  of  two.  For  myself,  I  think  it  is  quite  a  wise 
provision.  It  is  one  of  those  positions  that  grows  with  the  work  that  is 
connected  with  it,  and  the  interest  in  the  kind  of  work  that  is  to  be 
accomplished  by  the  County  Superintendent,  is  more  strongly  impressed 
upon  nim  the  longer  he  holds  his  position.  Now,  sir,  with  a  term  of 
two  years  he  has  just  beguii  to  realize  the  necessities  of  the  work  before 
him.  If  he  has  nis  heart  in  the  work,  the  last  two  years  of  his  term 
will  be  of  much  greater  value  to  the  county  than  the  first  two,  and 
for  that  reason  I  hope  that  this  amendment  will  not  be  adopted.  I  see 
no  reason  why  a  person  in  that  position  should  not  hold  it  for  four  years. 
It  certainly,  to  that  extent,  takes  that  position  out  of  the  political  arena, 
and  that  is  very  desirable,  that  he  should  not  be  dependent  for  his  posi- 
tion upon  everv  recurring  election,  but  that  when  once  there,  he  under- 
stands that  be  lias  that  position  for  four  years.  I  think  the  interests  of 
the  schools  would  be  much  better  served  by  retaining  this  as  it  comes 
from  the  committee  than  by  amending  it  I  hope  that  the  amendment 
will  not  be  adopted. 

Thk  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Sonoma,  Mr.  Morelaud. 

Tha  amendment  was  rejected. 

Thk  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  San  Francisco,  Mr.  Dowling. 

The  amendment  was  rejected. 

Ma.  BIGGS.  Mr.  Chairman:  Perhaps  I  am  on  very  dangerous 
ground  now,  but  I  move  to  strike  out  this  section.  I  believe  the  county 
Boards  can  do  all  that  work.  I  have  stood  by  the  committee  until  I 
come  to  this  section.  I  believe  it  would  be  wisdom  to  strike  out  this 
section.  The  County  Clerk  can  make  the  apportionment  as  well  as  the 
County  Superintendent. 

Ma.  BLACKMER.  I  hope  that  motion  will  not  prevail — but  I  have 
no  idea  that  it  will.  We  certainly  would  be  going  back  fifty  years  to 
adopt  such  an  amendment  as  that.  There  are  twenty-three  States  in 
the  Union  that  have  this  system  of  county  supervision.  Wherever  it 
has  been  wiped  out  they  have  always  admitted  that  they  have  takein  a 
very  serious  step  backward. 

Tmi  chairman.  The  question  is  on  the  motion  to  strike  out  the 
section. 

The  motion  was  lost,  on  a  division,  by  a  vote  of  33  ayes  to  58  noes. 

Thk  chairman.    The  Secretary  will  read  section  four. 

THR  STATB  SCHOOL  FUND. 

Thk  SECRETARY  read : 

Skc.  4.  The  proceeds  of  all  lands  that  have  been  or  may  be  granted 
by  the  United  States  to  this  State  for  the  support  of  common  schools 
which  may  be,  or  may  have  be«ri  sold  or  disposed  of,  and  the  five  Hun- 
dred thousand  acres  of  land  granted  to  the  new  States  under  the  Act  of 
Congress  distributing  the  proceeds  of  the  public  lands  among  the  several 
Slates  of  the  Union,  approved  A.  D.  one  thousand  eight  hundred  and 
forty-one,  and  all  estates  of  deceased  persons  who  may  have  died  with- 
out leaving  a  will  or  heir,  and  also  such  per  cent,  as  may  be  granted,  or 
have  been  granted,  by  Congress  on  the  sale  of  lands  in  this  State,  shall 
be  and  remain  a  perpetual  fund,  the  interest  of  which,  together  with  all 
the  rents  of  the  unsold  lauds  and  such  other  means  as  the  Legislature 
may  provide,  shall  be  inviolably  appropriated  to  the  support  of  common 
schools  throughout  the  State,  subject  to  the  provisions  of  section  six  of 
this  article. 

Mk.  LAINE.    Mr.  Chairman :  I  send  up  an  amendment. 

Thk  SECRETARY  read: 

"Amend  section  four  of  the  article  on  education  by  striking  out  all 
thereof  after  the  word  'State,'  in  the  twelfth  line." 

Mr.  HOWARD.  I  wish  to  offer  an  amendment  to  the  amendment 
by  adding:  "The  Regents  of  the  University  shall  provide  for  instruc- 
tion in  the  same  in  agriculture  and  mechanic  arts,  mineralogy,  and 
applied  sciences." 

'Thi  chairman.    It  is  not  an  amendment  to  the  amendment 

Mb.  white.  Mr.  Chairman :  I  send  up  an  amendment  to  the 
amendment 

Thb  SECRETARY  read: 

"  Amend  section  four,  by  striking  out  all  after  the  word '  State,'  in  line 


twelve,  and  inserting  in  lieu  thereof  the  following :  '  And  no  part  of 
such  fund,  or  any  money  raised  by  taxation  for  school  purposes,  shall 
ever  be  appropriated  or  divided  between  sectarian  schools.'  " 

Mr.  white.  Mr.  Chairman :  The  reason  I  offer  this  amendment  is 
this  :  I  think  it  is  right  to  strike  out  these  words  after  the  word  "  State," 
because  they  refer  to  a  section  that  will  come  up  for  discussion  in  the 
future.  The  other  clause  is  one  which  we  all  wish  to  have  adopted  in 
the  Constitution.  It  seems  to  come  in  naturally  there,  and  I  therefore 
hope  it  will  be  adopted. 

Mr.  LAINE.  Mr.  Chairman :  I  desire  to  say  a  word  or  two  in  regard 
to  the  amendment  I  offered.  The  amendment  to  the  amendment 
embraoes  exactly  the  same  idea  which  would  be  accomplished  by  the 
incorporation  of  section  nine  into  section  four.  These  woras  ought  to  go 
out.  This  fund  ou^ht  to  be  devoted  entirely  to  the  common  schools,  but 
here  it  is  made  subject  to  the  provisions  of  section  six.  That  provides 
for  normal  schools,  and  technical  schools.  I  think  this  fund  is  held  by 
the  State  for  the  common  schools,  and  should  not  be  devoted  to  any 
other  purpose  whatever.     I  hope  the  amendment  will  prevail. 

BKHABKR  OF  HB.   VINAMS. 

Mr.  WINANS.  Mr.  Chairman :  Tha  lost  clause  of  section  four  to 
which  objection  is  now  made,  is  necessary,  if  section  six  should  be 
adopted.  Section  four  is  presented  here  in  precisely  the  same  lan^age 
as  that  of  section  two  of  the  present  Constitution.  With  the  simple 
difference,  that  at  the  close  it  provides  that  it  is  to  be  subject  to  the  pro- 
visions of  this  article.  In  order  therefore  to  properly  determine  upon 
the  propriety  of  the  amendment  offered  by  the  honorable  member  from 
Santa  Clara,  it  seems  to  become  necessary  to  discuss  at  this  stage  of  the 
subject  the  merits  of  section  six.  I  suppose  that  was  the  object  of  the 
mover  of  the  amendment.    Now,  section  six  is  as  follows: 

"  Skc.  6.  The  public  school  system  shall  include  primary  and  gram- 
mar schools,  and  such  high  schools,  evening  schools,  normal  schools,  and 
technical  schools,  as  ma^  be  established  by  the  Legislature,  or  by  muni- 
cipal or  district  authority;  but  the  entire  revenue  derived  from  the 
State  School  Fund,  and  the  State  school  tax,  shall  be  applied  exclusively 
to  the  support  of  primary  and  grammar  schools." 

Now,  the  only  effect  and  objects  of  that  section  are  to  declare  what 
constitutes  the  school  system.  That  section  involves  no  change  what- 
ever from  the  existing  system.  It  oonfineB  the  public  schools  which 
receive  the  public  money  of  the  State.  [Confusion.]  I  do  notspeak  so 
much  in  anger  as  I  do  in  sorrow.  I  hope  the  gentlemen  will  patiently 
listen  to  the  discussion  of  these  questions  at  least  until  they  become 
tedious  and  annoying,  and  thereby  enable  those  who  wish  to  hear  to 
have  an  opportunity.  It  is  impossible  for  any  man  within  the  radius 
that  embraces  his  own  bearing  of  his  own  voice  to  tell  what  is  going  on 
here  at  times;  but  I  will  try  and  make  myself  heard  even  amidst  the  • 
storm  of  lower  conversation  that  seems  to  reign.  I  say,  sir,  that  section 
six,  while  it  merely  declares  what  constitutes  the  public  school  system, 
does  not  deviate  from  the  system  which  now  exists.  The  present  sys- 
tem embraces  primary  and  grammar  schools;  and  it  also  embraces  in 
those  quarters  where  such  institutions  ore  desired,  high  schools,  and 
evening  schools,  and  the  normal  school,  and  technic^  schools.  The 
difference  between  this  section  and  the  present  Constitution  is,  that  this 
section  declares  what  shall  constitute  the  public  school  system,  while 
the  old  Constitution  leaves  that  matter  to  be  determined  by  the  Legisla- 
ture; and  the  Legislature  in  this  State  has  determined  it  and  created  it 
in  the  form  proposed  by  section  six.  Section  six  has  the  merit,  if  it  is 
any  merit,  of  creating  a  consistency  in  this  plan,  by  shqp-ing  what  ite 
character  is.  It  will  be  observed  that  it  jealously  guards  the  public 
money.  It  provides  that  none  but  primary  schools  and  grammar  schools 
shall  ever  enjoy  the  revenue,  or  any  part  of  the  revenue,  derived  from 
the  State  School  Fund  and  State  school  tax.  It  is  more  particular  and 
risid  in  that  respect  than  the  existing  Constitution.  It  limits  forever,  if 
adopted,  the  employment  of  all  public  moneys  belonging  to  the  schools — 
that  is,  all  State  moneys  belonging  to  the  school  department — to  the 
culture  and  development  of  those  in  the  primary  and  grammar  schools. 
It  has  been  said,  sir,  as  I  have  heard  from  outsi'de  sources,  that  certain 
members  are  not  aware  o(  what  constitutes  grammar  schools,  or  that 
they  think  the  term  indefinite.  Sir,  there  is  among  educational  men 
and  in  the  educational  department  no  term  that  is  better  defined  than 
that.  The  honorable  member  from  Santa  Clara  well  knows  what  the 
term  means,  and  every  one  who  does  not,  can  ascertain  by  inquiring. 
There  is  no  uncertainty  in  reference  to  its  meaning.  There  is  no  diffi- 
culty in  construing  what  it  means.  The  public  schools,  in  their  lower 
department,  or  in  their  general  State  department,  are  divided  into  two 
classes  now.  One  constitutes  the  primary  schools,  and  the  other  consti- 
tutes the  grammar  schools,  which  are  the  highest  class  of  schools  known 
to  the  system  as  it  existe  throughout  the  length  and  breadth  of  the  State. 
These  grammar  schools  now  give  the  highest  education  given  under  the 
general  system,  except  where  localities,  municipalities,  or  townships,  or 
subdivisions  of  ^he  State  in  any  form,  have  adopted  a  higher  course  of 
education  in  the  shape  of  high  schools,  or  another  course  of  education 
in  the  shape  of  evening  schools,  and  another  in  the  shape  of  technical 
schools,  and  a  State  Normal  School,  which  has  its  existence  now  in 
Santa  Clara  County,  and  which  this 'section  six  does  not  seek  to  subvert 
or  destroy.  Therefore,  the  discussion  of  the  amendment  offered  by  the 
honorable  member  from  Santa  Clara  involves  the  discussion  necessarily 
of  the  merits  and  propriety  of  section  six.  I  say,  sir,  when  we  come  to 
consider  that  section,  I  believe  that  if  there  is  any  point  upon  which  a 
majority  of  this  committee  will  concentrate  in  preference  to  all  others, 
it  is  this  section  six. 

There  are  objections  made,  sir,  that  we  should  not  have  high  schools ; 
that  we  should  not  have  normal  schools;  that  we  should  not  nave  even- 
ing schools.  Why,  sir,  a  large  portion  of  the  education  of  this  State  is 
gleaned  from  evening  schools  by  those  whom  the  necessity  of  labor  com- 
pels to  devote  themselves  to  some  industry  during  the  day.    This  scheme 
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only  proposes  that  these  institutions,  such  as  high  schools  and  evening 
schools  shall  exist  in  those  localities  where  the  people  desire  their  exist- 
ence, and  provide  means  for  their  support.  It  studiously  excepts  them 
from  the  reception  of  the  public  moneys.  It  studiously  excepts  them 
from  any  claim  whatever  upon  the  large  State  fund  that  belongs  to  the 
public  schools,  and  it  only  gives  to  each  locality  a  right  to  have  these 
schools  when  they  want  them.  But,  sir,  the  objectors  to  this  scheme  in 
section  six  wish  to  prohibit  high  schools,  to  destroy  evening  schools,  and 
deny  to  every  locality  the  right  to  have  them  when  they  want  them. 
They  would  stifle  education  in  its  higher  reaches  and  more  grand 
developments;  would  prevent  the  people  from  going  on  in  that  march 
of  progress  wliich  comes  from  knowledge  and  enligntenment  diffused 
through  public  so^irces.  Sir,  could  anything  be  more  arbitrary;  could 
anything  be  more  contrary  to  the  spirit  which  has  actuated  this  commit- 
tee in  delegating  to  all  the  local  quarters,  so  far  as  practicable,  through- 
out the  State  the  right  of  self-government,  and  the  right  to  manage  their 
afiairs  in  accordance  with  the  wishes  of  their  people.  I  do  not  propose 
to  debate  this  section  six  at  the  present  time,  but  only  to  point  out  its 
character,  and  to  show  that  unless  we  intend  to  strike  a  blow  that  will 
destroy  the  high  schools,  one  of  which  rises  grand  and  majestic  within 
sight  of  this  hall,  we  must  preserve  this  section ;  unless  we  wish  to 
destroy  that  system,  we  must  keep  this  section  still  alive. 

Now,  sir,  in  regard  to  the  other  amendment,  it  is  entirely  covered  by 
section  nine,  which  I  will  read : 

"Sec.  9.  No  public  money  shall  ever  be  appropriated  for  the  support 
of  any  sectarian  or  denominational  school,  or  any  school  not  under  the 
exclusive  control  of  the  officers  of  the  public  schools." 

That  is  the  declaration  of  a  general  principle,  applicable  to  the  entire 
department  in  all  its  branches  and  in  all  its  ramifications,  and  should 
exist  as  an  independent  section.  The  amendment  proposes  to  dovetail 
U  in  with  another  section.    Instead  of  simplification  it  creates  confusion. 

Thk  chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Santa  Cruz. 

Mr.  cross.  I  would  like  to  ask  the  gentleman  if  section  nine  does 
not  cover  the  same  ground? 

Mb.  white.  It  covers  the  same  ground,  but  I  think  it  properly 
belongs  to  the  present  section.  I  think  this  is  the  proper  place  for  it  to 
go  in. 

BBMABKS  OF  MB.  JONES. 

Mb.  JONES.  Mr.  Cbairraan:  I  think  that  the  first  part  of  the 
amendment  proposed  by  the  gentleman  from  Santa  Cruz  is  desirable,  for 
the  reason  that  section  four  relates  entirely  to  common  schools.  Section 
six  relates  both  to  common  schools  and  to  some  other  schools  included 
in  the  term  public  schools.  Now,  I  do  not  see  that  there  is  anything 
existing  in  section  six  to  which  section  four  should  be  subject  at  all.  If, 
as  undoubtedly  is  the  fact,  it  is  meant  that  the  term  "common  schools," 
in  section  four,  (hall  mean  what  is  commonly  understood  by  thot  term, 
then  it  can  only  introduce  confusion  to  add  the  words  "subject  to  the 
provisions  of  section  six."  I  think  that  so  much  of  the  amendment  of 
the  gentleman  from  Santa  Cruz  as  strikes  out  the  words  "subject  to  the 
provisions  of  section  six  of  this  article,"  is  good,  and  should  be  adopted; 
out  the  remainder,  which  is  incorporating  substantially  the  provision  of 
section  nine,  I  do  not  think  is  good.  I  think  that  matter  is  of  sufficient 
importance  to  be  embodied  distinctly  and  concisely  in  a  separate  section. 
It  refers  to  a  different  matter  from  the  chief  matter  of  section  four,  and 
refers  to  a  principle  of  great  importance,  well  deserving  to  be  embodied 
in  a  distinct  section.  I  hope  the  amendment,  as  offered,  to  the  amend- 
ment, will  not  be  adopted,  and  that  the  amendment,  as  offered  by  the 
gentleman  from  Santa  Clara,  Mr.  Laine,  will  be  adopted,  simply  striking 
out  the  words  "  subject  to  the  provisions  of  section  six  of  this  article," 
which,  so  far  as  I  can  perceive,  would  be  only  conducive  of  a  confusion 
of  ideas.  I  understand  the  gentleman  from  San  Francisco, Mr.  Winans, 
to  point  out  no  particular  service  which  these  words,  in  section  four, 
"subject  to  the  provisions  of  section  six  of  this  article,"  would  accom- 
plish, for  there  seems  to  be  nothing  in  section  four  which  can  be  made 
subject  to  section  six.  They  are  independent.  I  wguld  ask  the  gentle- 
man if  there  is  any  purpose  which  these  words  can  serve? 

Mb.  WINANS.  Mr.  Chairman :  I  will  explain  to  the  gentleman  what 
is  the  import  of  these  words.  I  did  not  do  so  before  because  I  thought 
it  was  apparent,  but  I  see  now  that  certain  members  are  not  informed 
as  to  the  relevancy  of  the  language,  therefore  I  will  attempt  to  explain 
it.  Section  four  provides  that  all  the  school  fund  that  exist*  or  belongs 
to  the  State  properly,  from  every  quarter,  "  shall  be  inviolably  appro- 
priated to  the  support  of  the  common  schools  throughout  the  State." 
Now,  section  six  defines  the  common  school  system,  and  if  that  lost 
clause  were  not  in  section  four,  section  four  would  apply  to  that  whole 
system,  or  might  be  construed  or  claimed  to  apply  to  it ;  and,  therefore, 
the  argument  would  be  adduced,  from  the  language  of  section  four,  that 
the  revenues  of  the  school  department  throughout  the  State  should  be 
applied  to  the  public  schools,  namely,  the  primary  and  grammar  schools, 
and  the  other  schools  named  in  section  six.  To  avoid  any  possible  claim 
or  construction  that  the  public  school  money  of  the  State  should  ever 
be  appropriated  to  high  schools,  technical  schools,  or  normal  schools,  or 
the  like,  it  is  expressly  provided,  in  section  six,  ihki  the  entire  revenue 
derived  from  the  State  school  fund  shall  be  exclusively  applied  to  pri- 
mary and  grammar  schools;  and  then,  by  making  section  four  subject 
to  that,  the  appropriation  of  the  money  spoken  of  in  section  four  is 
limited  to  these  departments. 

Mb.  JONES.  Mr.  Chairman :  Now,  I  think  that  the  reason  given  by 
the  gentleman  for  putting  in  those  words  is  a  reason  the  other  way.  I 
think  that  the  very  object  which  he  states  here  is  the  very  object  which 
we  do  not  want  to  serve  at  all.  We  do  not  want,  in  my  judgment — I  do 
not  want  the  common  schools  to  be  mixed  up  and  be  made  what  would 
be  tantamount  to  the  term  "  public  schools,"  and  the  large  definition 
which  may  be  given  to  that  term;  nor  I  do  not  want  it  to  be  made 
uncertain  as  to  what  is  meant  by  common  schools.    Section  four  pro- 


vides that  the  common  school  fund  "  shall  be  inviolably  appropriated  to 
the  support  of  common  schools;"  then  come  in  these  words,  which  I 
think  ore  mischievous,  "subject  to  thoTirovisions  of  section  six."  When 
we  turn  to  section  six,  we  do  not  find  that  that  treats  of  common  schools. 
We  find  that  that  refers  to  public  schools,  high  schools,  technical  schools, 
ni^ht  schools,  etc  If  these  words  are  allowed  to  stand  there,  there 
might  arise  an  interpretation  of  the  article  which  would  say  that,  being 
subject  to  section  six,  these  funds  may  be  appropriated  to  the  support  of 
all  grades  of  public  schools  embraced  within  the  term  of  public  school 
system,  as  represented  here.  It  seems  to  me,  that  when  we  provide  a 
section  in  regard  to  common  schools,  we  do  not  want  to  say  then  that  it 
shall  be  made  subject  to  some  other  section  which  treats  of  other  schools 
than  common  schools — high  schools,  technical  schools,  etc  It  seems  to 
me  indisputable  that,  to  accomplish  that  which  is  desired  by  section  four, 
we  should  strike  out  these  words,  which  are  worse  than  ambiguous.  For 
one,  I  hope  that  the  amendment  offered  by  the  gentleman  from  Santa 
Cruz  will  be  rejected,  and  the  amendment  offered  by  the  gentleman  from 
Santa  Clara  adopted. 

Mb.  HUESTIS.  I  would  ask  if  the  amendment  offered  by  the  gen- 
tleman from  Santa  Cruz  is  not  substantially  the  same  as  the  other. 

Mr.  LAINE.  The  amendment  I  offered  only  proposes  to  strike  out 
the  words  "  subfect  to  the  provisions  of  section  six  of  this  article." 

BEUABKa  OF  UR.   BLACKHEB. 

Mr.  BLACKMER.  Mr.  Chairman:  I  hope  this  amendment  will 
not  prevail.  It  refers  to  section  six,  and  the  only  object  of  section  six 
is  to  define  the  public  school  system  of  this  State.  That  is  the  intention 
of  section  six.  The  last  part  of  it,  which  is  really  a  proviso  to  that  sec- 
tion, was  put  in  there  for  a  special  purpose  to  refer  to  section  four,  or  to 
the  funds  that  are  to  be  raiseu  by  the  State  for  school  purposes.  Now, 
if  that  is  struck  out  of  section  four,  it  certainly  will  follow  that  wo 
must  strike  out  the  proviso  in  section  six,  which  refers  to  the  State 
School  Fund.  If  gentlemen  want  to  open  the  door  and  say  that  the 
State  School  money  may  be  used  for  any  of  these  purposes  which  are 
referred  to  in  this  cfefinition  of  the  public  school  system,  let  them  strike 
out  that;  but  if  not  let  them  retain  the  two.  After  defining  the  public 
school  system  we  go  on  to  say  in  express  terms  that  the  entire  revenue 
derived  from  the  State  School  Fund,  and  the  State  school  tax,  which  is 
provided  for  in  section  four — and  there  can  be  no  other  fund — must  be 
used  exclusively  for  the  support  of  primary  and  grammar  schools.  Now, 
the  two  want  to  stand  or  fall  together.  If  you  strike  out  of  section  four 
the  reference  to  section  six,  then  you  want  to  strike  out  that  provision  of 
section  six,  *hich  says  that  the  entire  revenue  derived  from  the  State 
School  Fund  and  the  State  school  tax,  shall  be  applied  exclusively  to  the 
support  of  primary  and  grammar  schools. 

Mb.  LABKIN.  Why  does  the  committee  use  the  words  "common 
schools"  in  section  four,  and  "  public  schools"  in  section  six. 

Mb.  BLACKMER.  It  is  more  common  to  use  the  term  "public 
school  system,"  when  speaking  of  the  schools  supported  by  the  State, 
than  it  is  to  say  "common  school  system;"  perhaps,  section  six  is  for 
the  purpose  of  not  only  defining  what  the  public  school  system  is,  but 
further  to  say  that  whenever  these  schools  are  established  they  shall 
come  under  the  care  of  the  public  school  officers. 

BKKABKS  OF  MB.   LABEIM. 

Mb.  LARKIN.  Mr.  Chairman :  We  commence  the  sixth  section 
with  "  the  public  school  srvstenf^'  and  not  with  "  the  common  school 
system,"  as  if  it  were  a  different  system.  Now,  confine  it  either  to  the 
common  school  system,  or  the  public  school  system.  I  believe,  from 
what  I  have  learned,  that  it  was  intended  to  devote  a  portion  of  this 
common  school  fund  to  other  than  common  schools.  Unless  it  was 
intended  to  pervert  a  pi  rtion  of  this  money  for  other  than  common 
schools,  I  think  the  same  terms  should  be  used  where  the  same  mean- 
ing is  intended,  and  not  play  upon  words.  . 

Mr.  BLACKMER.  If  the  gentleman  is  opposed  to  using  the  word 
"public,"  let  hira  make  it  "common." 

Mb.  LARKIN.  I  am  very  glad  to  hi^re  the  gentleman  make  tlfe 
suggestion.  Members  of  the  committee  differ  as  to  the  meaning  of  it. 
.\nd  now  I  ask  that  the  amendment  of  the  gentleman  from  Santa  Clara 
be  adopted. 

Mb.  martin,  of  Santa  Cruz.  Mr.  Chairman :  I  am  opposed  to 
section  six.  It  is  contrary  in  its  terms,  and  its  matter  may  be  safely  left 
to  the  Legislature.  Technical  schools  may  be  dancing  schools  for  all  I 
know,  or  Woodward's  Gardens  and  all  the  monkeys.  I  will  support  the 
amendment  of  the  gentleman  from  Santa  Clara. 

Mb.  WEST.  Mr.  Chairman :  I  believe  the  question  is  on  the  amend- 
ment to  strike  out  and  insert. 

The  chairman.    Yes,  sir. 

Mb.  west.    I  would  call,  then,  for  a  division  of  the  question. 

Mb.  chairman.    It  cannot  be  divided. 

Mr.  west.    Then  I  shall  vote  against  the  amendment. 

Me.  winans.    Mr.  Chairman:    I  wish  simply  to  state  that  when 
section  six  comes  up  I  shall  move  to  substitute  the  word  "  common  "  for ' 
the  word  "public,"  so  that  it  will  read  "common  school"  instead  of 
"  public  school."    The  language  will  then  be  identical  with  the  language 
of  seotion  four. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment to  the  amendment,  offered  by  the  gentleman  from  Santa  Cruz,  Mr. 
White. 

The  amendment  to  the  amendment  was  rejected. 

Tbe  chairman.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Santa  Clara,  Mr.  Laine. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  72  ayes  to 
29  noes. 

The  chairman.    The  Secretary  will  read  section  five. 
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Th»  secretary  read : 

Sec.  5.  The  Legislature  shall  provide  for  a  system  of  comtpon  schools 
by  which  a  free  school  shall  be  kept  up  and  supported  in  each  district  at 
least  six  months  in  every  year,  after  the  first  year,  in  which  a  school  has 
been  established  ;  and  any  s«hool  district  neglecting  to  keep  up  and  sup- 
port such  school  shall  be  deprived  of  its  proportion  of  the  interest  of  the 
public  fund  durihg  such  neglect. 

SKUABKS  or  MR.  WIKAMS. 

Mr.  WINANS.  Mr,  Chairman :  The  section  is  substantially  similar 
to  section  three  of  the  present  Constitution,  and  I  will  point  out  the 
'  difference  which  exists.  Section  three  of  the  Constitution  says:  "The 
Legislature  shall  provide  for  a  system  of  common  schools,  by  which  a 
school  shall  be  kept  up  and  supported  in  each  district  at  least  three 
months  in  every  year,  and  any  district  neglecting  to  keep  and  support 
such  a  school  may  be  deprived  of  its  proportion  of  the  interest  of  the 
public  fund  during  such  neglect." 

This  section  inserts  the  word  "free" — "by  which  a  free  school  shall 
be  kept  up  and  supported."  Again,  section  three  of  the  Constitution 
says,  "  at  least  three  months."  This  section  says,  "at  least  six  months," 
because  it  was  deemed  by  the  committee  that  three  months  tuition  per 
annum  was  not  sufficient,  nor  what  should  be  properly  demanded  by 
the  people  from  the  schools.  This  amendment  again  says:  "in  every 
year,  alter  the  first  year  in  which  a  school  has  been  established."  That 
language  is  not  in  the  present  Constitution,  and  was  inserted  in  order 
to  meet  the  cases  where  schools  are  establislied  in  the  latter  part  of  the 
year,  as  they  sometimes  are.  There  is  no  change  in  principle  whatever 
from  the  declaration  in  the  section  of  the  present  Constitution.  Then 
the  Constitution  further  says:  "and  any  district  neglecting  to  keep  and 
snpport  such  a  school,  may  be  deprived  of  its  proportion  of  the  public 
fund  during  such  neglect."  The  language  of  this  section  now  presented 
is  similar,  so  tliat  section  five  is  really  a  presentation  of  section  three  of 
the  present  Constitution,  with  the  changes  I  have  mentioned,  which 
were  merely  for  accommodation,  and  tne  substantial  change  of  six 
months  tuition  every  year  instead  of  three. 

Mb.  LARKIN.  Mr.  Chairman:  I  move  to  strike  out  all  after  the 
word  "established,"  in  line  four.  The  last  clause,  which  I  propose  to 
strike  out,  is  this:  "and  any  school  district  neglecting  to  keep  up  and 
support  such  school,  shall  be  deprived  of  its  proportion  of  the  interest  of 
the  public  fund  during  such  neglect."  There  may  be  cases  where  con- 
tagious diseases,  or  fire,  or  flood,  would  preclude  a  school  being  kept  up, 
and  if  the  school  lost  one  day  they  would  lose  their  appropriation.  I 
think  it  unjust,  as  the  people  of  this  State  are  at  liberty  to  have  schools, 
and  unlimited  as  to  time.  If  they  succeed  in  getting  one  five  months 
they  ought  to  have  their  share  of  school  money.  There  are  schools  that 
sometimes  run  down  to  one  or  two  scholars.  It  is  unreasonable  and 
unjust.    It  is  unnecessary  there,  and  should  be  stricken  out. 

Mr.  LAIKE.  Mr.  Chairman :  I  second  the  amendment,  and  the  gen- 
tleman has  certainly  given  veiy  good  reasons  for  it.  There  may  be 
districta  in  which  there  are  but  lew  people,  where  a  local  tax  could  not 
possibly  be  raised  sufficient  to  keeo  up  the  school,  and  yet  under  the 
Constitution  it  would  be  deprived  ot  the  use  of  any  of  the  Stale  money. 
I  would  like  to  see  a  school  for  eight  months,  or  twelve  months,  but  let 
us  not  deprive  a  district  of  the  little  school  it  might  have  because  it  can- 
not keep  one  up  for  six  months  in  each  vear. 

Mr.  BARBOUR.  It  seems  to  me  that  the  use  of  the  words  "of  the 
interest  of  the  public  fund,"  would  not  deprive  them  of  the  money 
raised  by  taxation. 

Mr.  LAINE.    It  deprives  them  of  the  proportion  of  State  money. 

Mr.  B.\RB()UR.  The  language  is:  "shall  be  deprived  of  its  propor- 
tion of  the  interest  of  the  public  fund  during  such  neglect." 

Mr.  LAINE.  This  money  is  in  the  general  school  fund.  It  comes 
from  the  interest  on  the  sixteenth  and  thirty-sixth  sections,  and  the  five 
hundred  tRousand  acres  granted  by  Congress.  It  is  tbeinterest  that  we 
are  using. 

,  Mr.  BARBOUR.    I  understand  that  they  receive  their  proportion  of 
the  money  raiaeil  outsiilc  of  ttiat. 

Thk  chairman.  The  question  is  on  the  amendment  moved  by  the 
gentleman  from  El  Dorado. . 

Mr.  WINANS.  Mr.  Chairman:  The  language  proposed  to  be  stricken 
out  is  precisely  that  of  the  present  Constitution.  For  thirty  years  we 
have  lived  under  that  instrument,  and  our  school  houses  and  our  school 
system  have  flourished,  and  I,  for  one,  cannot  see  any  necessity  for 
change  in  that  particular.  There  is  no  defect  pointed  out  in  the  system, 
such  as  has  demonstrated  its  evils  or  mischief  during  that  ])eriod  of 
thirty  years,  and  yet  gentlemen  favor  the  idea  of  constitutional  changes 
for  the  mere  purpose  of  effecting  a  change.  I  think  that  we  should  stand 
by  the  Constitution  in  all  particulars  and  instances,  except  where  reform 
is  demanded  by  the  condition  of  the  times. 

RKUARKS  or  MB.  BROWN. 

Mr.  brown.  Mr.  Chairman:  I  am  aware,  sir,  that  theories  fre- 
quently may  be  very  fine,  and  appear  decidedly  reasonable.  I  am  also 
aware  that  frequently  theories  that  appear  to  be  very  fine,  reasonable, 
and  correct  in  pr«ctice,do  not  work.    Now,  sir,  it  appears  to  me  that  this 

rrtion  of  section  five  reads  correctly,  and  it  has  evidently  worked  well, 
know  several  instances  in  which  the  utmost  effort  has  been  made  to 
keep  up  a  school  the  required  time,  for  fear  of  losing  the  money  that 
was  coming  to  this  particular  school  or  district.  It  has  this  effect:  when 
money  is  connected  with  the  matter  under  consideration,  it  frequently 
has  an  effect  upon  men  that  even  the  abstract  idea  of  education  itself 
does  not  have.  This  system  has  evidently  worked  well,  and  has  tended 
to  rouse  men  to  the  necessity  of  keeping  up  their  schools,  so  as  not  to 
lose  the  money  that  is  coming  the  next  year.  I  do  not  see  that  there 
would   be  any  advantage  whatever,  but  decidedly  a  disadvantage,  in 


striking  this  out,  and  it  mii^ht  tend  to  adegreeof  sluggishness  of  thought 
and  of  action  upon  this  subject,  whereas.just  so  soon  as  the  idea  of  losing 
money  the  next  year  is  brought  in,  it  rouses  the  people,  and  they  wish 
to  have  that  which  they  thinly  should  properly  come  to  them.  In  this 
way  education  has  been  promoted  and  advanced,  and,  as  it  has  worked 
well  heretofore,  I  cannot  see  any  propriety  whatever  in  any  change  in 
this  respect.    I  am  in  hopes  it  will  not  be  stricken  out 

Mr.  LAINE.  Mr.  Chairman:  I  know  that  tbii  is  the  language  of 
the  old  Constitution,  and  that  we 

TBI  CHAIRMAN.  The  gentleman  has  already  spoken  once  on  the 
amendment. 

Mr.  van  dyke.  Mr.  Chairman:  I  wish  to  call  attention  to  the 
fact  that  the  old  Constitution  was  three  months,  and  it  has  been  increaied 
to  six  months  by  this,  which  would  make  some  difference. 

Mr.  WIKANS.     It  is  six  months  now  in  the  Code. 

Mb.  VAN  dyke.    This  would  be  inflexible. 

Mb.  WINANS.  If  you  do  not  put  in  this  provision  they  will  draw  it. 
They  will  not  have  schools,  but  they  will  get  the  money.  That  is  what 
the  Constitution  utadertook  to  avoid  and  avert  at  the  outset,  and  that  is 
what  should  be  the  desire  of  the  people  as  well. 

BIHABKS  or  MB.  JONIS. 

Mb.  JONES.  Mr.  Chairman :  As  stated  by  Mr.  Van  Dvke,  the  system 
which  we  have  been  working  under,  and  under  which  our  common 
schools  have  been  conducted,  has  been  subject  to  the  provision  of  the 
Constitution  that  siich  schools  should  be  kept  up  three  months  in  the 
year,  or  if  not  so  kept  should  forfeit  their  rignt  to  a  proportion  of 
the  State  school  fund.  It  was  a  safe  limit,  because  people  would  hardly 
organize  a  common  school  anywhere  unless  they  coula  support  it  three 
months.  Notwithstanding  a  long  time  has  elapsed  since  tnat  Constitu- 
tion was  framed  there  are  yet  very  large  portions  of  this  Stale  in  which, 
to  get  together  fifteen  or  twenty  children,  you  have  to  strike  an  area  of 
five  miles  square  or  ten  miles  square.  I  know  many  a  small  common 
school,  or  district,  where  children  ride  on  horseback  a  distance  of  five  or 
eight  miles  to  school  in  the  morning,  and  home  at  night.  I  know  eases 
where  the  amount  of  money  to  which  the  district  is  entitled  from  the 
State  and  the  amount  to  which  it  will  be  entitled  from  the  county  fund 
is  not  sufficient  to  keep  school  for  six  months,  and  if  not  sufiiclent,  then 
they  are  to  forfeit  their  right  to  any  public  assistance.  It  is  true  that 
they  may,  out  of  their  own  pockets,  provide  the  means  to  continue  the 
school,  but  the  constitutional  provision,  as  reported  by  the  committee, 
does  not  contemplate  that  they  are  to  do  that,  for  section  five  declares 
that  these  schools  shall  be  free  schools — that  is  to  say,  that  they  shall  be 
supported  by  public  money.  A  free  school  is  a  school  at  which  pupils 
may  attend  without  charge ;  but  if  money  has  got  to  be  raised  they  have 
got  to  pay,  and  they  will  not  have  a  free  school,  and  practically  it  will 
not  be  a  free  school  system  for  a  large  portion  of  thi(  State.  At  the 
present  time,  if  they  are  required  to  keep  it  six  months,  the  time  will 
com*  when  even  eight  months  would  be  a  reasonable  requirement.  Is 
it  not  better  either  to  strike  that  out,  or  else  to  adopt  the  words  of  the 
present  Constitution,  "  three  months?"  Is  it  not  better  to  strike  it  out 
entirely,  and  leave  the  Legislature,  from  time  to  time,  according  to  the 
population  of  the  State  and  the  wants  of  the  people,  to  fix  the  time  that 
a  school  shall  be  kept  to  entitle  them  to  public  money?  It  is  made  six 
months  by  the  Code  now,  I  am  told.  It  may  be  made  anything  by  the 
Code.  The  Legislature  may,  every  two  ^ears,  modify  it,  by  making  it 
shorter  or  longer,  according  to  the  necessities  of  the  case;  but  the  Con- 
stitution cannot  be  adapted  to  thA  varying  wants  of  this  community  for 
twenty-five  or  fifty  years  togetlier.  Legislative  enactments  can  be.  We 
forfeit  nothing  and  we  risk  nothing  by  leaving  it  to  the  Legislature,  and 
I  certainly  think  it  is  not  prudent  to  insert  this  term  "six  months." 

Mr.  WILSON,  of  First  District.  Mr.  Chairman :  I  move  to  substitute 
the  word  "  three  "  for  the  word  "  six,"  in  this  section. 

Mb.  WINANS.  Mr.  Chairman :  I  think  the  Committee  on  Education 
will  accept  that  modification,  so  as  to  place  the  s^tion  in  the  identical 
language  in  which  it  now  stands  in  the  Constitution,  at  least  so  far  as 
this  three  months  is  concerned.  I  have  no  objection  to  it,  and  if  there 
is  no  objection  on  the  part  of  any  member  of  the  committee,  I  will  accept, 
as  the  report  of  the  committee,  the  word  "  three,"  instead  of  the  word 
"  six." 

Mr.  HOWARD,  of  Los  Angeles.  I  understand  that  no  amendment 
can  be  accepted.  I  merely  wish  to  state  that  if  we  make  it  six  months 
the  money  should  be  provided  in  the  State  levy,  and  the  districts  should 
not  be  relied  upon  to  make  it  up— and  for  this  obvious  reason :  a  district 
never  gets  a  tax  levy  right.  I  have  never  known  one  to  stick  yet.  They 
always  neglect  some  essential  thing,  and  the  levy  of  the  tax  under  it, 
the  Court  decides,  is  void.  That  is  the  case  with  regard  to  every  attempt 
to  build  school  houses,  so  far  as  I  know.  I  am  in  uvorof  the  motion  to 
strike  out  for  that  reason.  If  you  require  a  school  to  be  kept  six  months, 
the  expense  should  be  defrayed  from  the  whole  property  of  the  State, 
and  the  money  devoted  to  each  district  accordingly.  I  am  in  favor  of 
as  large  an  appropriation  as  can  be  conveniently  supported  by  the  peo- 
ple of  the  State  lor  this  purpose;  but  I  am  inclined  to  think  that  we 
ought  not  rigidly  to  require  three  months'  schools. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  now  send  up  my 
amendment. 

Thb  SECRETARY  read: 

"  Amend  section  five  by  inserting  the  word  '  three,'  in  lieu  of  the 
word  '  six,'  in  line  three. 

Mr.  LAINE.  Mr.  Chairman :  I  am  opposed  to  the  amendment,  I 
am  in  favor  of  a  hal  f  year's  school,  and  that  It  should  be  at  ihe  expense  of 
the  State;  and  I  desire  to  state  now  what  I  proposed  to  state  a  moment 
ago  in  regard  to  this  limitation  in  the  Constitution.  This  tax  must  be 
raised  by  local  Boards,  and  they  are  never  able  to  frame  a  tax  levy  that 
the  rich  men  don't  escape,  "f  hey  have  done  it  in  our  county  every 
time.    They  have  tried  it.    You  will  find  that  in  every  case  the  rich 
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men  who  are  able  to  resist  escape  the  payment  of  the  tax,  and  it  falls 
upon  a  few  poor  men  to  keep  up  the  three  months,  or  six  months 
school ;  but  when  it  is  levied  by  the  State  it  falls  upon  all  alike.  I 
think  these  words  should  come  out  of  the  Constitution,  whether  it  be 
three  months,  or  six  months.  I  desire  to  give  every  child  a  chance  for 
a  half  year's  school,  and  let  the  State  support  it. 

Mh.  BARBOUR.  Mr.  Chairman:  I  hope  the  amendment  offered  by 
the  gentleman  from  San  Francisco  will  not  prevail.  I  am  in  favor  of 
extending  these  educational  facilities  so  far  as  it  is  possible  to  do  so  with 
the  means  we  have,  and  the  very  reason  that  is  given  by  the  gentleman 
from  Los  Angeles,  General  Howard,  ought  to  be  a  reason  why  he  is  in 
favor  of  it.  Now,  it  certainly  cannot  be  complained  that  the  people  of 
San  Francisco  are  making  captious  objections,  because,  as  I  understand 
it,  under  the  present  levy,  San  Francisco  is  pacing  fifty  thousand  dollars 
a  year  and  over  to  the  support  of  the  schools  in  the  interior. 

Mr.  ESTEE.    Over  one  hundred  and  fifty  thousand  dollars. 

Mn.  BARBOUR.  So  much  the  worse — one  hundred  and  fifty  thou- 
sand dollars.  Now,  it  is  certainly  unfair — proceeding  upon  the  prin- 
ciple that  the  State  has  this  interest  in  the  education  of^  the  youth  of 
the  State,  and  we  are  willing  to  allow  the  system  to  continue  of  paying 
this  by  way  of  tax  upon  property — to  say  that  they  cannot  keep  longer 
than  three  months  schools  in  the  interior.  If  we  are  to  make  this  large 
contribution  we  have  a  right  to  insist  that  there  shall  be  some  efficiency 
in  the  schools,  and  six  months  is  certainly  a  small  enough  time  to 
require  them  to  attend  to  their  schools  in  a  school  district  with  the 
assistance  they  have  received  from  us,  and  the  increased  assistance  that 
they  are  entitled  to  receive  when  the  amendments  to  the  tax  law  shall 
increase  the  assessment  so  much  as  we  expect  to  do. 

Mb.  west.  Mr.  Chairman :  I  hope  the  amendment  will  not  pre- 
vail. Section  five  simply  directs  that  the  Legislature  shall  provide  for 
a  system.  We  are  not  supposed  in  this  Constitution  to  provide  for  a 
system.  We  ore  simply  directing  that  the  Legislature  shall  provide  for 
these  contingencies,  and  that  the  Legislature  shall  provide  a  system  by 
which  these  schools  will  be  surrounded.  I  have  lived  in  frontier  coun- 
ties, and  I  know  that  the  Legislature  can  provide  a  system  by  which  a 
free  school  can  be  supported  in  every  school  district.  I  hope  this  section 
will  be  left  just  as  it  came  from  the  committee,  and  that  the  Legislature 
will  be  permitted  to  devise  a  plan,  and  that  we  will  not  go  into  the  lit- 
tle details.  But  let  us  say  that  a  school  shall  be  kept  open  in  each  dis- 
trict for  six  months  in  each  year,  free  to  all  the  chilaren  inhabiting  that 
neighborhood  or  community. 

Ms.  WICKES.  Mr.  Chairman :  I  am  in  favor  of  striking  out  the  last 
clause  of  this  section.    I  believe  it  is  entirely  unnecessary. 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Wilson. 

The  amendment  was  rejected. 

Thk  CHAIRMAN.  The  question  recurs  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  El  Dorado,  Mr.  Larkin. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  54  ayes  to 
46  noes. 

Thr  CHAIRMAN.  If  there  be  no  further  amendments  to  section 
five,  the  Secretary  will  read  section  six. 

THE    PUBLIC  BCaOOL  STSTEU. 

The  SECRETARY  read : 

Sec.  fi.  The  public  school  system  shall  include  primary  and  gram- 
mar schools,  and  such  high  schools,  evening  schools,  npnnal  schools, 
and  technical  schools,  as  may  be  established  by  the  Legislature,  or  by 
municipal  or  district  authority ;  but  the  entire  revenue  derived  from  the 
State  School  Fund,  and  the  State  school  tax,  shall  be  applied  exclusively 
to  the  support  of  primary  and  grammar  schools. 

Mr.  HERRINGTON.  Mr.  Chairman :  I  send  up  a  substitute  to  sec- 
tion six. 

Mr.  WINANS.  Has  the  committee  the  right  to  substitute  the  word 
" common  "  for  the  word  "  public? " 

The  CHAIRMAN.  The  Secretary  will  read  the  substitute  offered  by 
the  gentleman  from  Santa  Clara. 

The  SECRETARY  read: 

"Substitute  for  section  six:  The  common  school  system  shall  include 
primary  and  grammar  schools,  the  State  Normal  School,  and  such  even- 
mg  schools  and  technical  schools  as  may  be  established  by  any  munici- 
pality or  school  district  of  the  State;  and  no  other  than  the  Eniclish 
language  shall  be  taught  therein.  The  revenue  derived  from  the  State 
School  Fund  and  State  school  tax  shall  be  appropriated  exclusively  to 
the  support  uf  primary  and  grammar  schools.  No  sectarian  or  denomi- 
national instruction  shall  ever  be  imparted  in  any  of  the  public  schools 
of  this  State." 

remarks   of   MR.    BEBBrNGTON. 

Mr.  HERRINGTON.  Mr.  Chairman  :  I  am  sorry  that  the  time  is  so 
limited  for  the  consideration  of  this  question.  I  would  like  it  exceed- 
ingly if  I  could  obtain  the  attention  of  the  committee  on  this  subject, 
because,  in  this  question  is  contained  the  entire  public  school  system  of 
this  State;  and  upon  this  section  depends  the  future  conduct  of  the 
whole  system.  It  will  be  observed,  Mr.  Chairman,  that  this  committee, 
in  their  report,  have  struck  a  blow  at  the  State  Normal  School,  ignored 
its  existence,  and  practically  destroyed  its  efficiency,  so  far  as  the  State 
Normal  School  is  concerned.  It  seeks  to  place  a  portion  of  the  counties 
of  this  State  in  an  attitude  where  they  will  stand  upon  an  unequal  footing 
with  that  portion  which  can  maintam  normal  schools.  It  seeks  to  tear 
down  a  State  institution  that  has  for  its  object  an  efficient  svstem  fur  the 
education  of  public  school  teachers,  by  declaring  that  tliere  may  be 
established  in  every  county,  in  every  school  dislnct,  and  municipality 
of  this  State,  normal  schools  for4he  education  of  school  teachers.  It  is 
well  known  that  there  are  numerous  portions  of  this  State,  diverse 
school  districts,  that  are  wholly  unable  to  maintain  these  institutions. 
It  is  frittering  away  the  very  purpose  for  which  the  State  Normal  School 


was  established,  namely,  an  efficient  system  for  the  education  of  educa- 
tors; leaving  it  crippled  in  its  efiiciency,  and  without  resources  to  carry 
it  on;  its  importance  dwindled  into  insignificance,  its  patronage 
destroyed,  and  the  whole  system  scattered  and  abandoned,  with  the 
exception, perhaps, of  large  cities  like  San  Francisco  and  Oakland,  while 
the  poorer  districts  are  left  without  any  adequate  protection  in  that 
regard ;  and  leaving  the  State  school  system,  so  far  as  the  normal  school 
system  is  concerned,  an  utter  wreck.  I  have  sought,  by  this  amend- 
ment, to  reconvey  into  the  system  the  Slate  Normal  School,  and  to 
destroy  the  system  that  is  attempted  to  be  established  here,  of  building 
up,  in  every  particular  locality  where  the  people  may  see  fit  to  under- 
take it,  an  inefficient  normal  school. 

The  next  proposition  that  presents  itself,  so  far  as  the  amendment  has 
sought  to  aflfect  this  system  is  concerned,  is,  that  I  leave  out  of  this  sys- 
tem the  system  that  is  attempted  to  be  engrafted  here  as  a  constitutional 
measure — the  system  of  high  schools,  as  now  established  in  this  State. 
It  is  an  ironclad  rule,  and  it  is  fixe<l  in  the  Constitution,  Mr.  Chairman. 
There  is  no  uniformity  in  it.  These  particular  localities  that  are  able  to 
teach  every  kind  of  language  that  is  now  on  the  face  of  the  globe,  will 
teach  any  language  they  see  fit,  ancient  or  modern.  No  two  particular 
districts  in  the  State  will  ado)>t  the  same  language.  The  German  and 
French  will  be  taught  in  one  locality,  and  Spanish  and  the  Italian  in 
another,  and  the  Chinese  and  some  other  language  in  another,  and  so 
on,  ad  infinitum,  all  over  the  State.  It  entails  upon  us  the  most  costly 
class  of  educators,  men  whose  salaries  will  be  the  highest  known  among 
teachers.  It  requires  that  class,  and  that  class  alone,  to  impart  this  sort 
of  education.  But  the  worst  possible  objection,  the  one  which  presents 
itself  with  the  most  persuasive  force  to  the  mind,  is  this:  it  entails  a  local 
tax  upon  communities  for  the  support  of  these  schools — a  heavy  and 
enormous  tax,  beyond  what  is  required  to  support  the  public  school  sys- 
tem as  it  is  attempted  to  be  established  by  this  amendment.  It  follows 
that  their  schools  will  be,  to  say  the  least  of  it,  local  in  their  nature. 
Those  who  live  outside  of  these  particular  districts,  and  whose  interests 
and  taxable  property  are  all  outside  of  these  particular  districts  where 
these  high  schools  are  maintained,  will  remove  and  reside  in  those  dis- 
tricts, while  all  their  valuable  property  is  in  some  other  school  district. 
It  cannot  but  be  well  understood  that  nine  tenths  of  the  school  districts 
of  the  State  will  be  unable  to  support  this  high  school  system.  I  say 
that  those  districts  that  do  maintain  high  schools  will  be  depleted  in 
their  resources  by  outside  parties,  whose  property  is  in  other  districts, 
moving  in  and  sending  their  children  to  these  high  schools.  Itisentirely 
locid,  and  affects  particular  localities.  Discrimination  becomes  the  gen- 
eral rule,  instead  of  uniformity  of  operation.  It  affects  the  taxes  in  the 
same  way.  Not  only  so  far  as  the  educational  system  is  concerned  are 
your  people  aflTeeted,  but  the  whole  tax  system  is  affected  by  it,  and  an 
unequal  burden  imposed  upon  those  who  uphold  these  schools,  while 
those  who  do  not  pay  will  receive  the  benefits  of  them.  I  am  not  object- 
ing to  them  on  the  ground  that  poor  persons  will  have  an  opportunity  of 
having  their  children  educated  there.  The  objection  is,  that  persons  who 
reside  outside  of  the  districts  can  take  advantage  of  the  districts  that  are 
able  to  support  these  schools.  They  will  move  in  there  and  educate  their 
children  there,  while  their  taxable  property  is  outside.  These  objections 
are  insurmountable  as  against  the  system  proposed  by  the  committee, 
and  I  submit  that  it  is  a  system  that  ought  not  to  be  tolerated  or  sup- 
porte<l  by  the  State.  While  we  are  all  in  favorof  a  good  common  school 
education,  this  system  proposes  to  engraft  upon  us  a  high  school  educa- 
tion, boundless  in  extent,  limitless  in  capacity,  and  all-comprehensive, 
in  the  districts  where  they  are  legalized.  The  amendment,  as  proposed, 
confines  education  exclusively  to  the  English  branches,  and  I  do  submit, 
Mr.  Chairman,  that  that  ought  to  be  the  rule.  While  I'am  perfectly 
willing  that  the  system  shall  embrace  every  class  of  education  that  is 
capable  of  being  conferred  in  the  English  language,  between  the  ages  of 
five  and  seventeen,  or  twenty-one  years,  I  am  utterly  opposed  to  loading 
this  system  with  every  language  that  is  known  upon  the  face  of  the 
globe,  besides  the  dead  languages  that  may  have  existed  heretofore. 

There  is  another  feature  in  the  Amendment.  Sectarian  and  denom- 
inational instruction  is  not  excluded  by  this  system  proposed  by  the 
committee,  except  so  far  as  the  University  is  concerned.  That  provision 
t  have  added  to  the  amendment,  and  I  have  no  doubt  the  committee 
intended  to  exclude  that  in  their  system.  I  wish  to  make  no  particular 
point  upon  that  proposition,  but  I  do  submit  that  the  system  ought  to  be 
confined  to  the  English  language  exclusively,  and  it  ought  to  be  con- 
fined to  the  primary  and  grammar  schools. 

REMARKS   OP   ME.    BEERSTECBKR. 

Mr.  BEERSTECHER.  Mr.  Chairman:  I  am  surprised  to  see  my 
friend  from  Santa  Clara,  Mr.  Herrington,gojumpingand  bounding  into 
this  section,  and  introducing  an  amendment  of  the  character  and  kind 
that  he  has  introduced.  Now,  Mr.  Chairman,  section  six,  as  reported  by 
the  committee,  is  not,  when  properly  considered,  subject  to  the  criticisms 
made  upon  it  by  Mr.  Herrington.  He  says  that  the  section  is  a  blow  at 
the  normal  school  of  this  State,  located  at  Santa  Clara,  where  he  comes 
from. 

Mr.  LAINE.    San  Jos^.  ' 

Mr.  BEERSTECHER.  Well,  he  practices  law  at  San  Jos^.  He  savs 
the  section  is  a  blow  at  the  normal  school  at  San  Jose.  I  deny  it,  jfr 
Chairman.  "  The  public  school  system  shall  include  primary  and  gram- 
mar schools,  and  such  high  schools,  evening  schools,  normal  schools,  and 
technical  schools, as  maybe  established  by  the  Legislature."  The  Leg- 
islature has  the  power  and  control  over  the  common  school  system. 
Normal  schools  are  specially  mentioned.  It  is  no  blow  at  the  normal 
school,  nor  is  it  intended  as  a  blow  at  the  normal  school.  That  seems 
to  me  to  be  an  answer. 

Mr.  HERRINGTON.  I  will  ask  whether*  it  does  not  authorize  the 
establishment  of  a  normal  school  by  any  municipality  or  school  district 
of  the  State? 
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Me.  BEERSTECHEK.    It  may  be  construed  as  permitting  that 

Ma.  HERRINGTON.    Does  not  that  destroy  the  normal  school? 

Ma.  BEERSTECIIER.  No,  sir.  The  Legislature  has  full  power  to 
establish  normal  schools  in  this  State  to-day.  It  is  not  changing  that 
thing  at  all,  and  the  gentleman's  amendment  about  to  be  voted  upon  is 
subject  to  another  ana  very  grave  objection,  and  that  objection  is  that  it 
limits  the  tuition  in  these  scnools  to  teaching  in  the  English  language. 
It  wipes  out  and  destroys  the  co3ino|ralitan  schools  of  the  City  of  San 
Francisco.  That  matter  was  commenced  before  the  Legislature  last  in 
session.  The  matter  was  agitated  throughout  this  State,  in  places  where 
they  were  instituted,  and  more  particularly  in  San  Francisco.  Indigna- 
tion meetings  were  held  in  that  city — meetings  attended  by  the  wealth 
and  respectability,  and  the  taxpayers  of  that  city — to  protest  against  the 
invasion,  and  striking  at  the  law  permitting  the  teaching  of  other  lan- 
guages than  the  English  in  the  schools  of  Ban  Francisco.  The  section 
here  localizes  this  matter.  It  allows  the  inhabitants  of  a  city  to  pass 
upon  it  by  vote  whether  they  desire  to  have  cosmopolitan  schools  or  not. 
Sow,  if  the  taxpayers  of  San  Francisco,  if  the  taxpayers  of  Sacramento, 
if  the  taxpayers  of  San  Jos^,  or  Stockton,  by  a  vote  say  they  desire  to 
have  other  languages  than  the  English  language  taught;  if  they  say 
they  desire  to  have  the  French,  or  German,  or  Latin,or  Greek,  taught 
in  cosmopolitan  schools  established  and  kept  up  by  the  revenues  raised 
in  that  particular  locality,  whose  business  is  it?  What  right  have  we 
to  put  into  a  Constitution  an  ironclad  clause  to  prevent  these  people 
from  doing  this? 

I  do  not  believe,  Mr.  Chairman,  that  this  committee  will  entertain 
the  proposition  for  a  moment.  It  ought  to  be  left  open.  It  ought  to  be 
left  to  the  Legislature  to  provide  that  the  people  of  a  particular  locality, 
like  San  Francisco  and  other  cities,  should  have  the  right  to  say  whether 
they  desire  to  establish  cosmopolitan  schools  or  not,  and  to  say  whether 
they  desire  that  languages  other  than  the  English  language  shall  be 
taught  in  these  schools.  I  do  not  desire  to  threaten,  or  to  say  to  this 
committee  that  this  would  certainly  be  a  blow  in  the  nature  of  a  death 
blow  to  this  Constitution,  but  it  certainly  would  be  a  fatal  mistake  to 
embody  anything  of  this  character  in  the  Constitution.  There  is  a 
strong  sentiment  in  San  Francisco  to-day,  and  the  sentiment  is  not 
among  foreigners  by  any  means;  but  it  is  among  the  intelllKenoe  of 
that  city,  and  the  respectability  of  that  city,  and  people  who  desire  to 
see  the  youth  of  this  country  educated,  and  who  are  willing  to  pay  for 
a  broad,  liberal,  and  comprehensive  education.  If  the  gentleman  desires 
to  wipe  out  cosmopolitan  schools,  If  he  desires  to  prevent  the  teaching  of 
other  living  languages  than  the  English  language,  why  not  limit  the 
instruction  in  those  schools  to  reading,  writing,  arithmetic,  and  geogra- 
phy? Why  not  limit  the  time  that  the  child  could  go  there?  There  is 
no  argument  against  it,  only  solely  and  alone  the  argument,  that  the 
men  who  pay  the  taxes  do  not  want  to  pay  the  taxes.  Republican 
institutions  are  based  upon  intelligence,  and  the  more  intelligent  the 
people  are  the  better  for  this  country,  and  I  hope  that  the  amendment 
will  be  voted  down. 

SPEECB  or  MK.   HOWARD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  am  in  favor  of 
this  amendment  in  part.  I  think  wo  should  have  but  one  normal 
school  in  the  State,  and  for  that  we  should  make  ample  provision.  I 
have  been  unable  to  ascertain  from  the  reports,  or  from  any  member  of 
the  Committee  on  Education,  what  is  the  annual  expense  of  the  normal 
school,  and  I  regret  that  we  are  In  that  state  of  Information  in  relation 
to  it ;  but  since  this  report  has  been  under  consideration  I  have  looked 
over  the  statutes  and  the  regulations  in  relation  to  the  normal  school. 
The  statutes  provide  that  twenty-four  or  twenty-five  thousand  dollars 
shall  be  annually  appropriated  for  the  support  of  the  normal  school. 
But  we  should  have  but  one,  and  that  one  should  be  made  efficient.  I 
observe  a  comment  upon  the  normal  schools  in  the  message  of  the  Gov- 
ernor of  New  York,  Governor  Robinson.    He  says: 

"So  far  as  I  c^n  learn,  the  normal  schools  established  in  various  parts 
of  the  State  are,  with  two  or  three  exceptions,  wholly  useless,  and  fail 
almost  entirely  to  accomplish  the  objects  for  which  they  were  established, 
and  for  which  the  State  is  annually  paying  large  amounts  of  money  from 
the  treasury.  I  recommend  an  inquiry  into  the  working  of  these  insti- 
tutions, and  a  discontinuance  of  all  those  which  fail  to  aocomplisb  the 
purpose  of  their  establishment." 

Now,  sir,  I  think  that  we  should  not  cripple  the  normal  school  we 
have.  We  should  provide  amply  for  one,  where  teachers  may  be 
instructed,  and  liberally  instructed,  in  the  various  branches  of  knowl- 
edge. Now,  there  Is  a  provision  here  also  that  I  think  should  come  out 
of  this  section,  and  that  is  for  technical  schools.  My  own  view  is  that 
the  University  should  be  the  only  technical  school,  and  that  It  should  be 
amply  endowed  for  that  purpose,  and  well  supported  for  that  purpose ; 
but  that  we  should  not  have  a  multiplicity  of  inefficient  technical 
schools. 

There  is  another  provision  in  the  amendmentof  the  gentleman  which 
I  am  in  favor  of,  and  that  is,  that  nothing  but  the  English  language  shall 
be  taught  in  the  common  schools.  If  parents  wish  tnair  children  taught 
in  German,  in  French,  and  in  Spanish,  which  are  very  useful  branches 
of  knowledge,  they  should  be  taught  privately,  and  at  the  expense  of 
the  parents,  and  not  from  money  levied  for  that  purpose  upon  the  people. 
The  Greeks  taught  no  language  but  their  own,  and  it  is  the  most  perfect 
language  of  which  we  have  any  knowledge.  The  French,  under  their 
school  system,  leach  no  language  but  French. 

Now,  in  relation  to  this  whole  system  of  education  at  the  public 
expense,  I  desire  to  have  the  Secretary  read  a  paragraph,  in  addition  to 
what  I  read,  from  the  message  of  the  Governor  of  New  York,  which 
strikes  me  as  eminentiv  sound  and  just,  and  contains  enlightened  views. 

The  SECRETARY  read: 

"  In  former  messages  I  have  given  fully  my  views  in  regard  to  the 
extent  of  the  schools  that  should  be  maintained  by  general  taxation. 


All  my  subeequent  observation  has  confirmed  the  opinions  expressed 
upon  this  subject.  To  the  extent  of  giving  to  every  child  in  the  State  a 
good  common  school  education,  sufficient  to  enable  him  or  her  to  per- 
form the  duties  of  American  citizenship,  and  to  carry  on  intelligenlly 
and  successfully  the  ordinary  labors  of  life,  the  common  schools  are  and 
should  be  objecta  of  the  deepest  concern  to  the  whole  community.  To 
the  few  who  desire  and  are  capable  of  a  still  higher  education,  and  who 
have  an  ambition  to  shine  as  professional  men  and  In  the  arts  of  litera- 
ture, music,  painting,  and  poetry,  the  door  Is  wide  open  for  them  to  win 
distinction  in  those  callings.  But  to  levy  taxes  upon  the  people  for 
such  purposes  is  a  species  of  legalized  robbery,  and  even  the  recipients 
come  to  know  it  Their  sense  of  justice  cannot  fail  to  condemn  it.  It 
lowers  their  standard  of  morality,  aud  helps  to  debauch,  instead  of 
purifying,  public  opinion.  It  also  breeds  discontent  on  the  part  of  those 
who  are  educated  to  something  above  that  for  which  they  are  fitted.  It 
really  disqualifies  them  for  those  duties  and  labors  to  which  alone  they 
are  by  nature  adapted,  so  that  not  only  great  injustice,  but  great  demoral- 
ization is  the  result  of  a  system  which  collects  money  by  force  from  one 
man  to  educate  the  children  of  another  man  for  callings  which  they 
never  fill.  The  argument  sometimes  advanced,  that  this  system  is  a 
benefit  to  the  poor,  is  an  utter  fallacy.  The  children  of  the  poor  man 
generally  leave  the  schools  with  a  common  school  education,  and  go  to 
work  for  themselves  or  their  parents.  Yet,  while  the  poor  man's  chil- 
dren are  thus  at  work,  his  little  home  is  taxed  to  give  to  the  children  of 
others  a  collegiate  education.  Nine  in  ten  of  those  educated  In  the 
so-called  high  schools  at  the  public  expense  would  far  better  pay  their 
own  bills  than  to  have  them  paid  by  the  people  of  the  State.  These 
views  are  so  manifestly  just,  tnat  I  have  no  doubt  that  they  will  ulti- 
mately prevail.  Indeed,  there  seems  to  have  been  already  a  cessation 
of  efforts  to  establish  high  schools,  academies,  and  colleges,  and  support 
them  by  taxation." 

Ma.  HOWARD.  Now,  Mr.  Chairman,  the  term  grammar  school, 
which  I  am  in  favor  of  retaining,  includes  everything  necessary  to  be 
taught  in  a  public  school  system.  In  a  system  of  grammar  schools  we 
can  teach  that  which  Is  equivalent  to  a  liberal  education — the  English 
language  thoroughly,  and  English  literature  to  a  certain  extent,  gram- 
mar, rhetoric,  logic,  arithmetic,  algebra,  geometry,  trigonometry,  the 
history  of  the  country,  the  general  principles  of  political  economy,  the 
Constitution  of  the  country  to  a  limited  extent  For  instanee.  Judge 
Story  has  made  an  abridgment  of  his  own  work  which  would  convey 
to  the  ordinary  student  all  the  general  principles  of  constitutional  law. 
In  other  words,  our  common  school  system  should  educate  every  man 
and  boy  up  to  the  duties  of  American  citizenship,  and  the  grammar 
school  could  prepare  every  man  for  a  profession  if  that  was  deemed 
necessary. 

I  am  In  favor  of  a  free  school  system.  I  do  not  agree  with  those  people 
who  assail  this  system,  and  call  it  a  Godless  system.  I  regret  that  any 
preacher  or  priest  should  have  taken  upon  himself  to  Indulge  in  that 
strain  of  comment;  and  I  regret  most  of  all  that  of  late  some  of  the  per- 
sons in  the  Episcopal  Church,  to  which  I  am  attached,  and  to  the  sup- 
port of  which  I  contribute,  should  have  taken  upon  themselves  to 
denounce  the  free  schools  of  this  country  as  Godless  schools.  I  think 
they  mistake  the  public  interest.  They  mistake  the  interests  of  their 
churches,  and  they  mistake  the  public  Interest  when  they  undertake 
such  an  office.  They  are  warring  on  the  inevitable.  Napoleon  said, 
when  the  Pope  excommunicated  him :  "  His  Holiness  is  mistaken  ;  It 
is  a  thousand  years  too  late."  These  preachers  who  undertake  now  to 
attack  the  free  school  system  are  at  least  two  hundred  years  too  late. 
For  more  than  two  hundred  years  that  system  bos  prevailed,  and  I  am 
in  favor  of  retaining  it. 

BBHARES  OF   MB.   FBIDD. 

Mb.  FREUD.    Mr.  Chairman :  I  have  listened  with  a  great  deal  of 

Eleasure  to  the  eloquent  remarks  of  General  Howard.  I  agree  with 
im  in  all  that  he  says,  but  I  think  I  will  not  becharged  with  presump- 
tion when  I  say  that  the  gentleman,  in  one  regard,  has  departed  from 
his  general  practice  of  consistency  in  adhering  to  local  government — 
in  adhering  to  the  principle  that  a  local  ^vernment  shall  control 
itself.  I  agree  with  the  gentleman  that  a  citizen  should  not  be  com- 
pelled to  pay  for  any  other  than  the  common  branches  of  education  ; 
but,  sir,  I  also  believe  that  if  any  municipality  desires  to  instruct  its 
children  In  any  other  than  the  common  branches  of  education,  that 
right  and  that  power  ought  to  be  conceded  to  that  municipality.  That, 
sir,  is  the  principle  that  General  Howard  has  been  putting  forth  here  on 
all  occasions.  Itisthe  principleoflocalself-govemment.  TheStatecan 
lay  down  a  certain  course  of  instruction,  and  declare  that  no  county,  no 
town,  and  no  city  shall  de^rt  from  that  system,  in  so  far  as  decreasing 
or  diminishing  it  is  concerned,  but  I  do  not  think  that  the  State  ought  to 
declare  that  that  municipality  shall  not  increase,  shall  not  elevate,  shall 
not  add  to  that  system. 

Mb.  HOWARD.  I  will  draw  ^our  attention  to  the  fact  that  this  pro- 
vision would  authorize  the  Legislature  to  establish  a  normal  school  In 
every  town  in  the  State.  I  am  opposed  to  the  Legislature  having  auy 
such  power. 

Mr.  FREUD.  I  agree  with  the  gentleman  in  that  case  also,  but 
jelative  to  the  languages,  I  think  a  city  should  have  a  right  to  declare 
that  its  children  should  be  taught  in  any  other  beside  the  English  lan- 
guage. I  do  not  see  what  objection  there  can  be  to  a  municipality  tax- 
ing itself  to  teach  its  children  in  any  other  language. 

BKIIABKS   or   UB.   VACQUKBEL. 

Mb.  VACQUEREL.  Mr.  Chairman :  I  am  opposed  to  the  amendment 
ofiered  by  Mr.  Herrington,  and  shall  ststain  tne  report  of  the  commit- 
tee. It  seems  to  me  that  we  are  trying  to  lower  education  instead  of 
bringing  it  up.  It  has  been  asserted  very  often  I  know  that  free  schools 
were  a  charity.    I  say  it  is  not.    It  is  a  public  duty.    It  is  a  right  that 
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every  child  possesses,  to  be  educated  freely  by  the  government,  or  by  a 
school  supported  by  the  government.  What  makes  the  American  pub- 
lic school  system  superior  to  any  other  in  the  world,  sir?  It  is  a  system, 
the  principle  of  equality,  and  that  is  the  principal  foundation  of  repub- 
licanism. It  is  that  very  principle  that  you  see  to-day  swaying  every 
nation  of  the  world.  There  is  not  one  that  does  not  try  to  copy  the 
American  system  of  free  schools.  It  is  the  fight  in  Europe  to  day.  They 
want  to  establish  the  system,  while  we  try  in  California  to  put  that  sys- 
tem down.  Why,  the  gentleman  from  Los  Angeles  says  that  in  France 
they  do  not  teach  anything  but  French  in  the  free  schools.  I  deny  the 
assertion.  They  <lid  not  do  it  as  long  as  the  priesthood  had  the  control 
of  it;  but,  thank  God,  it  is  done  now.  They  teach  the  English  and  Ger- 
man language,  and  all  the  languages  that  the  children  want  to  learn. 
If  you  adopt  the  other  course  you  destroy  the  principle  of  equality. 
Now,  if  we  want  to  restrict  the  teaching  of  foreign  languages,  I  say  that 
the  man  who  can  speak  three  or  four  languages  is  equal  to  three  or  four 
men.  Sir,  I  hold  that  this  principle  would  take  us  back  one  hundred 
years.  The  poor  would  be  denied  the  rights  of  education,  because  thov 
would  not  have  the  means  to  be  educat«d  with.  It  would  destroy  the 
principle  of  equality,  and  then  comes  sectarianism.  I  have  been  edu- 
cated at  a  sectarian  school,  and  it  took  me  twenty  years  to  do  away  with 
the  wrong  opinions  I  had  in  my  mind.  I  hope  there  will  never  be  one 
established  in  this  State ;  therefore,  I  shall  support  the  report  of  the  com- 
mittee and  vote  against  the  amendments  to  section  six. 

SEUASKS  or  UB.  WICKIS. 

Mr.  WICKES.  Mr.  Chairman:  At  the  proper  time  I  shall  offer  an 
amendment  so  as  to  except  Latin.  I  think  that  the  Latin  language 
ought  to  be  taught  in  our  high  schools  and  in  our  normal  schools.  There 
are  many  reasons  why  the  Latin  language  should  be  taught.  As  civili- 
zation advances  language  becomes  more  complex.  It  should  be  the  aim 
of  our  scholastic  institutions  to  provide  for  that  expansion  of  language 
which  is  demanded  by  advancing  civilization.  Where  should  we  go  to 
get  the  necessary  compounds?  Should  we  go  to  the  roots  of  a  living 
language?  I  have  too  much  pride  in  my  own  tongue  to  approve  of  that. 
I  think  that  we  should  go  to  a  dead  language,  the  Latin,  which  now 
enters  largely  into  our  tongue.  I  say  I  take  a  pride  in  my  own  language, 
and  I  am  opposed  to  any  other  tongue  being  spoken  or  taught  m  our 
institutions  of  learning. 

smiBKS  OF  MR.   LAVIONX. 

Mb.  LAVIGNE.  Mr.  Chairman  :  I  am  in  favor  of  the  cosmopolitan 
schools,  and  I  do  not  see  any  reasonable  cause  for  their  abolition.  The 
cosmopolitan  schools  in  San  Francisco  (seven)  cost  for  the  teaching  of 
French  and  German  languages,  three  per  cent  of  the  total  amount  paid 
for  the  teachers'  salaries.  Now,  sir,  m  order  to  reduce  expenses,  the 
Board  of  Education  last  year,  following  the  system  introduced  by  Mr. 
Bolander,  in  the  Bush  street  primary  school,  favored  the  plan  according 
to  which  all  primary  classes  m  cosmopolitan  schools  must  be  taught  by 
teachers  holding  a  German  and  a  French  certificate,  besides  their  Eng- 
lish one,  and  at  the  pre&nt  time  most  all  our  cosmopolitan  schools  are 
taught  by  teachers  thus  duly  qualified.  The  system  has  proven  to  be 
satisfactory,  aud  has  reduced  the  expenses  to  nearly  one  half.  There- 
fore the  teaching  of  foreign  languages  in  San  Francisco  does  not  exceed 
one  and  one  quarter  per  cent,  of  the  total  amount  of  teachers'  salaries 
(twelve  thousand  dollars).  Now,  Mr.  Chairman,  thousands  of  children 
have  had  the  benefit  of  our  cosmopolitan  schools,  and  have  been 
instructed  in  French  and  German,  and  it  is  a  mistake,  sir,  to  think  that 
only  the  children  of  German  and  French  origin  have  the  benefit  of  this 
institution.  The  number  of  children  studying  German  and  French  in 
the  public  schools  is  three  thousand  five  hundred  and  five,  distributed 
as  follows:  German,  two  thousand  five  hundred  and  thirty-eight; 
French,  nine  hundred  and  seventy-seven;  American,  one  thousand  one 
hundred  and  twenty-eight.  This  shows  that  thirty-two  per  cent,  of  the 
whole  number  are  Americans,  and  it  is  the  last  report  of  Mr.  Ilerbst, 
Principal  of  the  South  Cosmopolitan  Grammar  school.  Now,  Mr. 
Chairman,  I  am  in  favor  of  the  teaching  of  modern  languages,  because 
the  education  of  the  people  is  of  the  highest  importance  to  a  State  like 
the  State  of  California.  The  State  of  California  is  cosmopolitan,  and 
very  often  in  the  course  of  life  it  is  necessary  for  a  man  to  be  acquainted 
with  several  languages.  By  abolishing  the  cosmopolitan  schools  you 
create  more  difficulties  to  the  working  classes  at  the  profit  of  the 
rich,  because  the  system  of  public  schools  enables  the  poor  to  acquire 
enough  instruction  to  become,  if  be  is  intelligent,  the  equal  of  the  rich. 
If  you  abolish  cosmopolitan  schools,  the  rich  will  send  their  children  to 
private  or  sectarian  schools,  thus  creating  two  distinct  classes  of  people, 
and  we  will  soon  have  the  regret  to  see  our  public  schools,  which  were 
one  of  the  greatest  creations  of  this  State,  supplanted  by  sectarian 
schools.  Mr.  Chairman,  we  cannot  give  a  too  liberal  instruction  to  our 
children,  and  we  must  not,  through  a  false  idea  of  economy,  pull  down 
one  of  the  main  pillars  of  our  grand  free  school  system.  I  hope  the 
amendment  will  be  voted  down. 

Mb.  LAINE.  Mr.  Chairman:  I  desire  to  offer  an  amendment  to  the 
amendment. 

Thb  secretary  read: 

"Amend  the  amendment  by  striking  out  all  after  the  word  'system,' 
in  the  first  line,  down  to  the  word  '  but,'  in  the  fourth  line,  and  insert 
the  following:  '  of  this  State  shall  include  primary  and  grammar  schools, 
the  State  Normal  School,  and  the  University  of  California.' " 

BBUARKS  or  MB.   LAINE. 

Mb.  LAINE.  Mr.  Chairman :  As  it  is,  the  amendment  bos  reference 
to  municipalities.  I  think  that  here  we  should  provide  a  system  for  the 
State,  and  let  municipalities  alone.  Much  objection  has  been  raised  on 
the  ground  that  the  municipalities,  especially  in  San  Francisco,  desire 
to  maintain  certain  high  schools.  I  nave  no  objection  to  it;  but  we 
should  deal  here  with  a  State  system  and  nothing  else.    Now  this  sec- 


tion, as  it  is  worded,  is  most  pernicious.  I  do  not  believe  that  it  is 
proper  for  us  to  give  the  Legislature  the  power  to  organize  in  this  State 
nigh  schools,  because  if  it  is  a  State  matter  they  are  State  high  schools, 
and  ought  to  be  State  high  schools.  Nor  do  I  propose  to  give  them  the 
power  to  organize  more  normal  schools.  We  have  enough  of  them.  I 
doubt  very  much  the  value  of  any  normal  school,  and  were  it  an  original 
proposition  I  should  oppose  it;  but  we  have  one  and  that  is  euouglv 
The  Legislature  has  the  power  under  this  section  to  establish,  under 
State  authority,  more  State  normal  schools,  because  it  reads:  "The  public 
school  system  shall  include  primary  and  grammar  schools,  and  such 
high  schools,  evening  schools,  normal  schools,  and  technical  schools,  as 
may  be  established  by  the  Legislature."  Not  by  municipalities,  but  by 
the  Legislature,  or  municipalities.  I  do  not  believe  in  giving  to  the 
Legislature  any  such  power.  We  have  enough.  Aud  this  matter  of 
technical  schools  is  another.  I  think  that  the  State  should  support  the 
normal  school  we  have.  I  think  the  State  should  support  the  State 
University.  I  think  the  State  should  support  the  common  schools,  and 
there  the  State  should  stop.  When  it  comes  to  the  organization  of 
municipal  schools,  matters  of  that  kind,  within  local  jurisdiction,  let 
them  do  as  they  please.  But  when  they  say  the  public  school  system 
what  do  they  mean?  Do  they  mean  the  public  school  system  of  the 
State  or  of  the  municipalities  of  the  State?  I  think  it  should  begin  and 
end  with  the  State,  and,  in  my  judgment,  the  primary  school,  the  gram- 
mar school,  the  State  Normal  £hool,  and  the  State  University  is 
enough.  When  you  come  to  municipalities  that  is  another  matter. 
That  is  the  reason  I  oppose  the  amendment  of  the  member  from  Santa 
Clara;  it  embraces  too  much.  I  do  not  care  to  have  technical  schools. 
I  do  not  know  what  may  be  included  in  the  term  technical  schools.  I 
believe  it  means  a  school  of  art,  and  it  may  mean  dancing  and  fiddling 
for  all  I  know. 
Mr.  MARTIN,  of  Santa  Cruz.    I  move  to  strike  out  section  six. 

BKMABKS   or   MB.  CROSS. 

Mb.  CROSS.  Mr.  Chairman :  It  seems  to  me  that  each  of  the  amend- 
ments, and  much  of  the  discussion  which  has  arisen  here,  is  the  result 
of  misapprehension  as  to  the  effect  of  this  provision  if  it  were  adopted. 
Now  in  our  State  treasury  we  have  different  funds.  One  is  the  school 
fund.  Now  this  provision  is,  that  the  entire  revenue  derived  from  the 
State  School  Fund  aud  the  State  school  tax,  shall  be  applied  exclusively 
to  the  support  of  primary  and  grammar  schools.  That  is,  when  the  tax 
has  been  levied  for  school  purposes,  the  amount  of  that  tax  can  be  appro- 
priated only  to  what  was  designated  here  yesterday  as  common  schools — 
primary  schools  and  grammar  schools — in  which  the  rudiments  of  educa- 
tion are  taught,  such  as  are  supposed  to  be  absolutely  necessary  to  every 
man  and  woman  in  order  to  make  them  good  citizens.  Now  that  is  the 
wiole  principle  of  the  section.  The  former  part  of  the  section  provides 
this,  that  "the  public  school  system  shall  include  primary  and  gram- 
mar schools,  and  such  high  schools,  evening  schools,  normal  schools, 
and  technical  schools,  as  may  be  established  by  the  Legislature,  or  by 
municipal  or  district  authority."  Then  if  any  of  these  higher  grades 
derive  any  support  whatever  from  the  State,  it  shall  not  be  done  out  of 
the  State  School  Fund,  but  shall  be  drawn  from  the  General  Fund.  For 
instance,  if  the  State  Normal  School  needs  support  from  the  State,  it 
shall  not  be  taken  froirf  the  common  school  fund  which  has  been  raised 
for  primary  and  grammar  schools,  but  an  appropriation  by  special  Ac'; 
of  tne  Legislature,  for  the  express  purpose  of  supporting  the  Normal 
School.  Allow  me  to  suggest  that  this  is  the  manner  in  which  the  State 
Normal  School  is  support«d  to-day.    If  the  State  University  needs  sup- 

E>rt,  that  support  must  bo  drawn  from  a  special  appropriation  by  the 
egislature,  made  from  another  fund;  generally,  I  believe,  from  the 
General  Fund. 

Now,  sir,  objection  is  made  to  the  State  doing  anything  for  the  sup- 
port of  technical  schools.  The  gentleman  from  Santa  Cbra  says  they 
are  schools  of  art.  I  submit  to  the  gentleman  that  agriculture  is  an  art, 
that  mining  is  an  art,  that  the  difierent  departments  of  mechanics  are 
arts,  and  that  our  State  is  now  doing  something  for  the  support  of  art 
schools.  I  have  no  fear  that  this  State  will  ever  reach  a  stage  where  the 
Legislature  will  make  an  appropriation  for  an  art  school  of  music  and 
dancing.  But  even  if  we  had  more  music  in  our  State,  and  less  growl- 
ing, I  am  not  sure  that  it  would  be  a  bad  thing.  Perhaps  the  little 
vocal  music  which  has  been  so  much  spoken  against  is  not  a,  bad  thing, 
and  the  man  who  can  sing  a  little  at  home  with  his  wife  and  his  chil- 
dren, is  not  so  bad  as  the  man  who  wastes  his  money  in  the  saloons  and 
gambling  houses.  I  am  not  sure  that  these  little  refinements  introduced 
in'the  public  schools  are  such  a  bad  thing.  I  am  satisfied  that  they  reach 
a  good  purpose,  having  been  a  teacher  myself.  I  have  come  to  under- 
stand tnat  a  little  muii:  in  school  makes  the  tasks  of  the  scholars  more 
pleasant,  as  a  little  music  in  the  household  makes  home  more  pleasant, 
and  [lerhaps  does  as  much  to  prevent  hoodlumism  and  crime  as  do 
reform  schools  and  penitentiaries. 

Now,  sir,  about  evening  schools.  This  provides  that  there  may  be  in 
the  State  evening  schools:  and  certainly  if  there  is  any  class  of  schools 
that  all  the  world  over  the  poor  people  patronize  it  is  the  evening  schools. 
These  evening  schools  offer  opportunities  to  boys  and  girls  who  have  to 
work  daytimes,  to  acquire  such  knowle>)ge  as  shall  make  them  useful 
citizens  and  enable  them  to  perforin  useful  parts  in  life.  To  strike  out 
this  provision  would  be  a  most  unfortunate  cnange. 

Now,  sir,  as  to  the  high  school.  This  provision  is,  that  the  Legislature, 
or  any  municipality,  may  provide  for  high  schools.  That  results  in 
this :  First,  that  the  Legislature  may  provide  for  a  uniform  system  of 
high  schools,  and  if  they  are  established  under  such  a  law,  the  Legisla- 
ture has  control  of  them.  For  instance,  say  one  high  school  was  estab- 
lished at  Stockton,  at  San  Jos^,  at  Marysville,  at  Sacramento, etc.  They 
would  be  a  department,  and  fill  up  the  space  between  the  grammar 
school  and  the  State  University;  so  that  a  hoy  who  came  through  the 
primary  and  grammar  schools  would  find  a  school  which  covers  the  space 
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between  the  grammar  school  and  the  Universitr,  so  that  the  whole  sys- 
tem would  be  complete.  It  further  provides,  that  if  no  such  State  law 
is  passed,  still  a  municipality  may  establish  such  a  school.  For  instance, 
San  Francisco  may  have  a  night  school  if  it  wants  it,  even  though  the 
Stale  would  not  provide  for  it.  San  Jos^  could  have  a  night  school  or 
a  high  school  if  it  desired,  and  the  normal  school  would  not  be  cut  off 
from  support  by  this  provision  ;  but  the  support,  instead  of  being  taken 
from  the  Common  School  Fund,  would  come  from  the  General  Fund  of 
the  State. 

Now,  as  to  the  normal  school,  I  will  insure  the  gentleman  from  Santa 
Clara  a  monopoly.  They  have  a  handsome  normal  school  building 
there.  Perhaps  in  the  growth  of  this  State,  fiileen,  twenty,  or  fifty  years 
from  now,  we  may  need  another  normal  school;  and  perhaps  if  the 
gentleman  from  Los  Angeles  shouN  be  living  then,  he  might  want  it  in 
Los  Angeles.  The  growing  wants  of  the  State  might  require  it.  We 
ought  not  to  put  a  gate  in  the  way  of  anything  like  intellectual  progress; 
we  ought  not  to  put  anvthing  in  the  way  of  iucreasing  the  capacities 
of  the  great  public  school  system,  but  wo  should  leave  the  door  of  pro- 
gress open,  so  that  in  the  future  of  this  State,  without  constitutional 
amendments,  we  may  make  intellectual  progress  at  the  public  expense. 

Mk.  REYNOLDS.  I  desire  to  ask  the  gentleman  one  question.  I 
understood  him  to  say  that  be  was  in  favor  of  music  Now,  I  want  to 
know  whether  the  gentleman  is  willing  to  go  on  the  record  as  willing 
to  expend  money  for  teaching  the  girls  music? 

Mr.  cross.  Yes,  sir.  Put  the  record  on  your  desk  there,  and  I  will 
come  and  stand  on  it.     [Laughter.^ 

Mb.  REYNOLDS.  Will  not  their  future  husbands  need  all  the  money 
to  play  poker  T    [Laughter.] 

REIIABES  or  MK.  ESTEI. 

Mr.  ESTEE.  Mr.  Chairman :  I  am  in  favor  of  the  report  of  the  com- 
mittee. The  first  part  reads:  "The  public  school  system  shall  include 
primary  and  grammar  schools,  and  such  high  schools,  evening  schools, 
normal  schools,  and  technical  schools,  as  may  be  established  by  the  Leg- 
islature, or  by  municipal  or  district  authority."  Then  it  goes  on  :  "  But 
the  entire  revenue  derived  from  the  State  School  Fund  and  the  State 
school  Uix,  shall  be  applied,  exclusively,  to  the  support  of  the  primary 
and  grammar  schools."  I  think  we  can  very  safely  let  the  Legislature 
have  the  opportunity  of  establishing  these' schools,  providing  the  neces- 
sities of  the  occasion  require  it.  For  one,  I  am  in  favor  of  leaving  that 
power  vested  in  the  Legislature.  Now,  I  think  the  gentleman  from 
Nevada  made  a  very  good  point  when  he  said  that  we  had  one  normal 
school  now,  but  the  time  might  come  when  we  would  want  two.  We 
have  a  great  many  evening  schools  now — and  if  the  amendment  should 
be  adopted  we  would  necessarily  have  none — in  very  many  of  the  coun- 
ties of  this  State,  and  I  understand  that  Santa  Clara  is  not  an  axcepti«n 
to  the  rule.  I  believe  it  is  recognized  everywhere  that  the  schools  of 
that  county  are  one  of  its  chief  attractions.  If  its  representatives  desire 
to  go  backwards,  I  realljr  hope  this  Convention  will  not  It  is  perfectly 
sale,  I  think,  to  leave  this  question  in  the  hands  of  the  Legislature. 

But  there  is  a  still  more  fatal  objection  to  Ibe  amendment  offered  by 
the  gentleman  from  Santa  Clara,  Mr.  Laine,  and  that  is,  he  proposes 
that  under  the  common  school  system  of  the  State  shall  be  ranged  the 
State  University.     I  object  to  that.  • 

Mb.  LAINE.  The  public  school  system,  not  the  common  school  sys- 
tem. 

Mb.  ESTEB.  I  object  to  that.  Every  Legislature  will  ooramenoe 
handling  the  University.  I  hope  to  have  that  great  institution  kept 
outside  of  politics.  Our  Insane  Asylums  are  outside  of  politics,  and  our 
State  Prisons  will  be  outside  of  politics;  but  the  gentleman  from  Santa 
Clara  proposes  to  put  the  chief  educational  institution  of  the  coast  back 
into  the  hands  of  the  Legislature,  to  tamper  with  it  at  every  session.  I 
hope  that  that  will  not  be  done.  I  hope  that  the  section  presented  by 
this  committee  will  be  adopted.  I  hope  that  the  common  schools  and 
the  University  will  be  placed  upon  such  a  plane  that  no  future  Legisla- 
ture can  affect  its  usefulness.  I  indorse  most  heartily  the  remarks  of 
the  gentleman  from  Los  Angeles,  so  far  as  one  point  went.  I  believe  in 
the  common  schools  of  this  country;  but  when  the  Convention  takes  a 
step  backw/ird,  the  people  of  this  Slate  will  not  sanction  it.  We  should 
risk  everything  we  have  to  promote  the  fullest  educational  advancement 
on  the  part  of  every  child  born  in  this  State,  and  every  child  that  comes 
here  to  be  educated,  so  far  as  he  can  be.  For  one,  I  am  not  here  to 
argue  about  technicalities,  about  learning  this  language  or  that  Ian- 
guage;  I  am  willing  to  leave  that  to  the  future  inteTligenoe  of  this 
Slate.  I  think  it  is  not  wise  to  teach  French,  Latin,  or  German  in  the 
schools,  but  I  think  it  safe  to  leave  these  great  questions  to  the  Legisla- 
tures, or  to  the  people  who  may  come  after  us.  If  they  desire  to  teach 
their  children  any  of  these  languages  and  pay  for  it,  let  them  do  it.  I 
would  be  very  glad  if  every  child  in  the  State  were  educated. 

Now,  sir,  for  these  reasons,  among  others,  I  am  opposed  to  these 
amendments.  I  shall  oppose  all  amendments  to  section  six  unless  some 
more  potent  reasons  are  given  for  changing  it  than  have  yet  been 
advanced.  I  think  that  the  section  as  it  stands  is  an  excellent  one. 
Why,  sir,  in  San  Francisco  there  are  several  thousand  children  that 
would  have  no  education  at  all  if  it  were  not  for  the  evening  schools. 
And  the  idea  of  placing  upon  record  here,  in  the  organic  law  of  the  State, 
that  no  part  of  the  public  money  shall  be  given  to  teach  these  children 
in  the  night  time,  seems  to  me  to  be  wrong. 

BEUARKS  OF  HB.  RINOIIOLD. 

Mb.  RINGGOLD.  Mr.  Chairman :  If  there  is  one  evil  in  the  school 
department,  so  far  as  San  Francisco  is  concerned,  that  is  greater  than 
another,  it  is  the  cramming  process  that  is  in  use  now.  When  my  son 
was  in  the  fourth  grade,  we  had  a  teacher  who  undertook  to  teach  the 
boys  to  speak  French,  but  when  the  examination  day  came  round  the 
boys  who  bad  confined  themselves  to  the  English  branches  carried  oflT 


the  honors.  II  appears  to  me  that  this  section  might  cover  that  ground 
and  continue  the  teaching  of  languages,  consequently  I  cannot  support 
it  entirely  as  it  reads  now. 

KEHABKS  or  HB.  JOBXSOX. 

Mr.  JOHNSON.  Mr.  Chairman:  I  take  the  same  position  as  Mr. 
Estee  in  respect  to  this  section.  I  think  these  amendments  ought  to  be 
voted  down.  I  think  that  all  that  the  needs  of  the  times  demand  is 
simply  an  exclusion  of  any  other  language  than  the  English  from  our 
common  school  system.  That  is  about  all,  and  that  was  very  well  elab- 
orated by  General  Howard.  In  that  portion  of  his  argument  I  heartily 
agree  with  him.  With  that  simple  amendment  added  to  this  section,  I 
believe  that  the  section  is  not  subject  to  any  criticism. 

Now,  as  the  gentleman  from  San  Francisco  explained  very  clearly  in 
the  firat  place,  about  the  use  of  the  term  "  public  school  system,"  or 
"common  school  system,"  I  would  prefer  the  term  "common  school 
system,"  and  I  believe  the  Chairman  of  the  committee  proposes  to  intro- 
duce that  language.  It  will  then  read :  "  The  common  school  svstem 
shall  include  primary  and  grammar  schools,"  etc., giving  the  ^legislature 
or  municipalities  power  to  establish  these  high  schools,  normal  schools, 
etc.  It  seems  to  me  that  that  permissive  power  ought  to  bo  given.  I 
see  no  objection  to  it.  I  do  not  see  that  it  would  be  abused.  People  who 
are  interested  in  these  matters  are  the  best  judges,  and  the  tendency  is 
to  relegate  all  these  matters  of  a  local  character  to  the  respective  com- 
munities; so  I  see  no  objection.  But  when  it  comes  to  taxation,  X  do 
not  care  from  what  source  you  derive  the  tax ;  you  say  that  the  people 
of  this  State  shall  not  be  taxed  to  enable  children  to  acquire  any  other 
language  than  the  English  language  in  our  common  school  system. 
There  is  a  boundary  which  divides,  or  should  divide,  the  common 
school  system  from  the  private  school,  and  from  the  State  University. 
If  you  introduce  the  Latm  language,  or  tolerate  it,  in  our  common  school 
system,  as  suggested  by  my  friend  from  Nevada,  you  make  all  these  boys 
simply  smattcrers.  The  curriculum  is  not  lengthy  enough  to  enable 
them  to  acquire  any  knowledge  of  the  Latin  language.  They  cannot  go, 
outaide  of  this  State,  to  any  institution  and  enter  a  Freshman's  class. 
It  is  different  in  other  States.  In  Massachusetts  they  have  their  gram- 
mar schools,  but  they  are  entirely  different  from  our  grammar  schools 
here.  There  the  pupils  go  through  a  regular  term  in  Latin  grammar 
and  Greek  grammar,  and  graduate  regularly.  Here  the  pupils  are  taken 
through  the  hie,  heac,  hoc,  and  left  there.  They  know  nothing  of  the 
Latin  language.  They  know  nothing  of  the  construction  of  the  English 
language.  These  mellifluous  compound  words  are  derived  mostly  from 
the  Greek,  but  they  can  never  obtain  any  knowledge  either  of  Latin  or 
Greek  in  our  common  system  such  as  we  have  here  in  California.  The 
divisional  line  between  our  common  school  system,  the  private  schools, 
and  the  University,  is  this:  in  the  latter,  let  the  patrons  patronize  the 
languages;  in  the  former,  none  but  the  English.  I  am  willing  to  extend 
a  liberal  education  to  all,  but  I  am  not  in  favor  of  giving  pupils  a  few 
month's  instruction  in  French,  Latin,  or  Greek,  under  inefficient 
teachers,  and  then  sending  them  out  as  educated.  I  think  this  age  is 
utilitarian.  It  is  different  from  the  ancient  age.  That  was  the  age  of 
beauty,  of  sculpture,  and  of  painting;  of  statuary,  of  architecture;  of 
grand  masterpieces  in  the  arts.  But  it  is  science  now  which  claims  the 
vantage  ground.  This  is  the  age  of  utility,  and  anything  like  a  tech- 
nical school  I  think  should  be  sustained.  Anvthing  that  will  add  one 
increment  to  the  amount  of  knowledge  which  we  have  of  utilitarian 
subjects  should  be  encouraged. 

I  am  therefore  in  favor  of  section  six  as  it  stands,  but  I  do  think,  and 
I  am  indebted  to  General  Howard  for  the  suggestion,  that  we  should 
add  to  it  something  of  this  kind  :  "  and  no  language  except  the  English 
shall  be  taught  in  any  department  of  our  common  school  system." 

BIIIABKS   or   MB.    BLACKMEB. 

Mb.  BLACKMER.  Mr.  Chairman  :  I  believe  that  it  is  the  best  indi- 
cation that  a  law  should  be  passed,  or  a  fundamental  principle  laid 
down,  that  it  has  grown  out  of  some  necessity.  Now,  sir,  the  section 
that  is  presented  here  as  section  six  of  this  report,  grew  out  of  the  neces- 
sity for  it  in  the  Cilf  of  San  Francisco,  and  I  state  this  upon  the  authority 
of  ex-State  Superintendent  of  Public  Instruction,  Swell.  When  he  first 
made  an  effort  to  establish  the  evening  schools  in  San  Francisco,  he  was 
met  time  and  again  with  this  objection  :  "  You  cannot  raise  the  money 
for  this  purpose,  because  it  is  not  recognized  in  any  part  of  the  school 
system  at  all.  If  established  it  will  be  .entirely  outside  of  it."  Of 
course,  that  objection  was  used  by  those  who  objected  to  the  school 
entirely.  This  necessity  of  a  recognition  in  some  part  of  the  fundamen- 
tal law,  or  In  the  definition  of  the  school  system,  of  these  evening 
schools,  was  the  very  starting  point  of  this  section.  This  was  considered 
by  the  State  Teachers'  Association,  and  I  think  the  section  itself,  in  its 
original  form,  was  written  out  by  Mr.  Swell.  Noyv  that  is  a  case  where 
a  thing  has  grown  out  of  a  necessity  for  it.  It  should  be  recognized. 
Following  the  line  we  have  already  established  in  the  report  of  the  Com- 
mittee on  City,  County,  and  Township  Organization,  it  is  giving  to 
these  localities  the  right  of  local  self-government  in  education  as  in 
other  things.  Why  should  we  say  that  no  municipality,  no  county,  no 
town,  shall  of  its  own  motion  establish  anything  but  a  primary  and 
grammar  school  ?  Why  should  we  say  that  they  shall  not  have  a  right 
to  establish  any  school  that  they  see  fit  to  establish,  and  to  pay  for  it  out 
of  their  own  money.  Sir,  it  is  going  far  beyond  the  province  of  the  Con- 
stitution to  do  any  such  thing.  They  should  have  the  right  to  establish 
any  school  that  they  see  fit  to  establish,  and  when  they  have  done  that,  it 
is  the  right  of  this  Constitution  to  say  that  being  established,  that  school 
shall  be  a  part  of  the  public  school  system  of  this  State,  and  shall  be 
under  the  control  of  the  public  school  officere.  That  is  all  that  this  sec- 
tion does.  It  gives  them  the  right  to  establish  these  schools  when  the 
necessity  arises.  It  says  that  whenever  they  are  so  established  that  they 
shall  become  a  part  of  the  public  school  system,  for  they  are  supported 
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by  the  money  raised  by  taxation  Toted  by  these  municipalities,  and 
therefore  should  be  under  the  control  of  the  public  school  offieen. 

Then  all  there  it  of  the  rest  of  the  section  is  that  no  part  of  the  State 
School  Fund,  or  the  State  school  tax.sliall  ever  be  used  for  the  support  of 
anything  but  the  primary  and  grammar  schools.  I  cannot  see  where 
.  the  objection  can  come  to  this  section.  I  think  it  is  eminently  just,  emi- 
nently right ;  and  if  we  fail  to  put  it  in  here  we  shall  fail  in  a  part  of  our 
duty,  in  my  judgment. 

BIMARKS  or  MB.  JUKIS. 

Mk.  jokes.  Mr.  Chairman :  I  do  not  understand,  myself,  sir,  that 
the  section,  as  it  is  reported  by  the  committee,  pledges  the  State  to  the 
support  of  the  schools  established  by  the  Legislature,  or  by  municipal  or 
district  authority;  neither  do  I  understand  that  the  amendment  would 
prevent  municipalities  or  districts  from  establishing  such  schools  as  tbe^ 
might  choose.  I  hare  no  objection  myself,  however,  to  the  section  as  it 
stands,  with  one  modification,  which  I  hope  to  see  inserted  whether  the 
amendments  prevail  or  whether  they  are  not  adopted  and  the  section  is 
adopted  instead.  It  will  rid  this  section  of  one  objection  in  the  minds  of 
members  who  have  spoken  here.  That  is,  to  strike  out  the  words  "  pri- 
mary and  grammar,"  whare  they  occur  in  the  first  and  sixth  lines,  and 
insert  instead  the  word  "common,"  so  that  we  should  speak  of  this  insti- 
tution as  common  schools.  The  word  "grammar"  is  not  known  to  the 
present  Constitution.  It  has  no  legal  definition  in  this  State.  It  only  comes 
into  use  through  the  word  adopted  by  the  State  Board  of  Education,  in 
which  Ihey  say  that,  for  the  purpose  of  designating  the  grades  of  schools 
more  correctly,  schools  for  beginners  shall  be  called  primary  schools; 
those  for  the  more  advanced  shall  be  called  intermediate  schools;  and 
others,  for  those  still  further  advanced,  shall  be  called  grammar  schools. 
That  is  all  the  foundation  there  is  for  the  adoption  of  the  phrase  "gram- 
mar school,"  as  a  phrase  having  a'distinct  signification  agreeable  to  the 
wishes  and  purposes  of  this  Convention.  In  point  of  fact,  the  term 
"grammar  school "  does  imply  more  than  this  Convention  has  contem- 
plated, and  more  than  the  committee  designed  to  include  in  this  section. 
It  implies  a  school  in  which  languages  are  taught,  and  especially  the 
Latin  and  Greek.  That  is  the  meaning  of  the  term  as  defined  by  lexi- 
cographers. A  grammar  school  is  a  school  that  teaches  the  science  of 
language.  Webster  says:  "A  school  in  which  grammar,  or  the  science 
of  language,  is  taught;  especially,  a  school  in  which  Latin  and  Greek 
are  taught."  And  it  is  true  that  under  the  name  of  grammar  schools  in 
some  of  the  United  States  now  Latin  and  Greek  are  taught,  and  any 
other  language  may  be  taught;  and  some  other  languages  are  taught — 
modem  languages — in  grammar  schools.  Now  that,  I  do  not  think,  is 
what  this  Convention  desires  to  embody  in  this  section.  That  difficulty 
can  be  obviated  by  dropping  a  useless  form  of  words  and  using  a  term 
about  which  there  has  Veen  no  doubt  for  a  hundred  years,  and  can  be 
none  in  this  State— the  term  "common  schools." 

Mr.  BLACKMER.  That  term  is  so  well  defined  in  our  own  State 
that  there  can  bo  no  question  about  it. 

Mb.  JONES.  It  is  defined  in  U^s  State  only  by  the  work  of  the 
Board  of  Education.  The  Constitotion  does  not  use  the  term.  The 
Board  of  Education  adopted  that  designation  for  the  purpose  of  facili- 
tating their  work.  If  we  mean  common  schools,  why  not  say  so,  then 
the  State  Board  may  call  it  what  they  please — third  grade  school,  or 
first  grade  school.  But  let  us  not  adopt  a  phrase  here  that  has  a  well 
defined  meaning,  the  world  over,  as  a  school  for  teaching  the  science  of 
languages — not  merely  the  English  language,  but  languages  in  general, 
and  particularly  Latin  and  Greek;  Thete  can  be  no  harm  in  it.  If  we 
mean  to  be  definite;  if  we  do  not  want  to  have  any  uncertainty  about 
the  Constitution,  let  us  use  the  term  "common  school,"  which  I  never 
knew  a  person  to  be  in  doubt  about.  We  understand  a  common  school 
to  be  a  school  devoted  to  instruction  in  the  primary  branches  of  an 
English  education;  to  giving  good,  sound  elementary  instruction, and, 
so  far  as  practicable,  a  perfect  and  complete  instruction  in  reading,  writ- 
ing, and  speaking  the  English  language;  in  arithmetic,  geography,  and 
the  grammar  of  the  English  language.  There  may  be  added  to  that,  as 
there  has  been  added  in  this  State,  under  the  Constitution  we  have,  such 
elementary  instruction  as  may  be  deemed  wise,  in  natural  philosophy, 
botany,  physiology,  and  one  or  two  other  matters.  This  will  accomplish 
all  that  our  common  school  system  contemplates.  I  desire  greatly  to  see 
this  adopted,  and  I  shall  ask  the  gentleman  from  Santa  Clara  if  he  will 
not  accept  an  amendment  to  the  amendment  he  has  proposed,  to  insert 
the  word  "common,"  instead  of  the  words  "primary  and  grammart" 

Mb.  LAINE.    I  have  no  objection.    I  accept  the  amendment. 

Mr.  JONES.  If  that  be  considered  as  inserted  in  that  amendment, 
it  will  be  one  of  the  considerations  in  favor  of  the  amendment;  and  if 
it  be  not,  I  shall  hope  to  have  an  opportunity  to  offer  it  hereafter. 

Mr.  WATERS.    Mr.  Chairman:  I  move  the  previous  question. 

Seconded  by  Messrs.  Freeman,  Murphy,  Hunter,  and  Larkin. 

Mr.  WINANS.  Mr.  Chairman:  I  believe  the  Chairman  of  the  com- 
mittee is  entitled  to  address  the  committee. 

The  chairman.  The  ma^  question  is  demanded.  Gentlemen, 
the  question  is:  Shall  the  main  question  be  now  putt 

The  main  question  was  ordered. 

Tbk  chairman.  The  first  question  is  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  Santa  Clara,  Mr.  Laine. 

The  amendment  was  rejected. 

Tai  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Santa  Clara,  Mr.  Harrington. 

The  amendment  was  rejected. 

Mb.  HOWARD.  Mr.  Chairman:  I  send  up  an  amendment  to  go  in 
at  the  end  of  the  section. 

Thk  SECRETARY  read : 

"  In  the  primary  and  grammar  schools,  no  language  but  the  English 
language  shall  be  taught." 

Mb.  HARRISON.    Mr.  Chairman :  I  send  up  an  amendment. 
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Tb«  SECRETARY  read : 

"Amendment  to  section  six :  add  the  following  after  the  word '  schools,' 
in  line  six :  '  The  course  of  instruction  in  the  public  schools  shall,  when 
practicable,  include  lectures  by  the  teachers  thereof  upon  the  subjects  of 
tabor  and  agriculture.'" 

Tbi  CH  A IRM  AN.    The  amendment  is  not  in  order  at  present. 

Mr.  HUESTIS.  Mr.  Chairman:  I  desire  to  offer  an  amendment  to 
the  amendment. 

Thb  SECRETARY  read: 

"  Substitute  for  section  six :  '  The  public  school  system  shall  include 
common  schools,  and  such  high  schools  and  evening  schools  as  may  be 
established  by  municipal  or  distriot  authority ;  but  the  entire  revenue 
derived  from  the  State  School  Fund,  and  the  State  school  tax,  shall  be 
applied  exclusively  to  the  support  of  common  schools.' " 

The  CHAIRMAN.    It  is  not  an  amendment  to  the  amendment. 

BBHARKS  OP  MB.  WINAKS. 

Mb.  WINANS.  Mr.  Chairman  :  I  know  of  no  objection  to  the  amend- 
ment proposed  by  the  honorable  delegate  from  Ix)s  Angeles.  It  is  a 
declaration  of  the  system  as  it  now  exists.  If  it  be  objectionable  at  all, 
it  is  simply  so  because  it  is  putting  a  provision  in  for  all  future  time, 
which  may  become  inoperative  and  objectionable  hereafter;  but  it  is  the 
present  system  exactly  as  it  now  exists;  therefore  I  do  not  think  the 
committee  are  strenuous  upon  the  subject.  But  as  we  have  that  system 
already,  and  there  is  no  disposition  on  the  part  of  any  citizen  of  the 
State,  at  the  present  time,  to  change  it,  for  the  time  being  I  do  not  see 
any  necessity  for  its  coming  in  at  thMKnsent  time. 

Mr.  McCALLITM.  I  would  like  (Risk  if  the  foreign  languages  are 
not  now  taught  in  San  Francisco? 

Mr.  WINANS.    No,  sir;  they  are  in  the  cosmopolitan  schools. 

Mr.  HOWARD.    I  know  that  they  are  in  Los  Angeles. 

Mb.  McCALLUM.    Is  not  that  a  primary  school  alone  ? 

Mb.  WINANS.    No,  sir. 

Mb.  McCA&LUM.  I  am  told  that  before  they  learn  the  alphabet 
children  are  taught  foreign  languages  in  the  cosmopolitan  schools. 

Mb.  JOYCE.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thb  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Education,  have  made  progress,  and  ask 
leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  F.  h. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.,  President  Hoge  in 
the  chair. 
Roll  called,  and  quorum  present. 

IDUCATIOK. 

Mb.  WINANS.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to 
further  consider  the  report  of  the  Committee  on  Education. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thb  chairman.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Los  Angeles,  Mr.  Howard. 

Mb.  HERRINGTON.  When  it  is  in  order,  I  desire  to  offer  an  amend- 
ment to  the  section. 

SPEICH  OP  MB.  HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  wish  to  say  one 
word  as  to  the  objections  raised  to  the  use  of  the  word  "grammar"  as 
applied  to  schools.  The  word  "grammar"  is  defined  by  the  lexicog- 
raphers a*  the  elementary  principle  of  any  science  or  branch  of  knowl- 
edge. I  understand  the  Chairman  of  the  committee  to  say  that  they  are 
not  opposed  to  that. 

Mb.  WINANS.  I  understand  there  is  a  great  difference  of  opinion  as 
to  whether  that  will  cut  off  the  cosmopolitan  schools  in  San  Francisco. 
If  it  would,  then  we  are  opposed  to  it,  because  we  want  to  leave  the 
localities  to  administer  their  own  affaire. 

Mb.  HOWARD.  It  would  cut  them  off  from  teaching  Latin  and 
Greek  in  the  grammar  schools.  It  would  not  prevent  any  municipality 
that  chose  to  establish  high  schools,  from  teaching  anything  they  pleased. 
Therefore  it  doe»not  trench  upon  the  principle  of  local  government. 
But  it  will  prevent  State  taxation  for  any  locality  to  teach  Greek,  or 
German,  or  French,  or  Spanish,  in  the  primary  or  grammar  schools. 
That  is  the  object  of  the  amendment.  Isee  no  propriety  in  teaching  any- 
thing, as  far  as  languages  are  concerned,  but  the  English  language.  If 
a  man  wants  his  child  taught  the  languages,  let  him  pay  for  it.  If  the 
municipalities  want  to  teach  the  languages,  let  them  vote  to  establish 
such  sch)t)ll^  and  pay  for  them.  Now,  the  section  also  says  that  the 
Legislature  may  establish  any  number  of  technical  schools.  The  word 
"  technical,"  according  to  the  dictionary,  embraces  any  particular  science 
or  business,  and  under  that  provision  the  Legislature  might  establish  law 
schools,  medical  schools,  theological  schools,  and  tax  the  people  of  this 
State  to  pay  for  them.  Now,  I  imagine  that  is  not  the  sentiment  of  the 
people  of  this  State.  I  do  not  suppose  that  the  people  of  this  State,  if  a, 
vote  was  to  be  taken  on  it,  would  vote  to  teach  Latin  and  Greek,  or  to 
educate  lawyers  or  doctors,  or  that  they  would  vote  to  organize  medical 
schools,  or  law  schools,  or  theological  schools.  Therefore  I  am  opposed 
to  this  thing.  I  see  no  propriety  in  it,  no  justice  in  it.  The  widow 
woman  may  be  assessed  and  taxed  on  her  bed  and  sewing  machine,  to 
support  such  Mhools,  and  under  the  law  as  it  now  stands,  the  Tax  Col- 
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lector  can  s«iie  and  sell  them  for  taxes.  Under  this  system  of  taxation 
I  see  no  propriety  in  taxing  the  people  to  teach  Latin  and  Greek,  and 
other  languages,  Hebrew,  and  special  professions.  It  seems  to  me  eroi- 
nenllj  projwr,  that  as  far  as  the  primary  and  grammar  schools  are  con- 
cerned, they  should  be  confined  to  the  English  language.  Almost  all 
the  different  denominations  have  colleges,  in  which  they  teach  the  lan- 
guages, and  some  of  them  teach  them  in  an  eminent  degree.  I  may 
mention  the  College  of  Sandt  Clara,  where  the  languages  are  taught  as 
well  as  they  are  anywhere  in  the  world.  Xow,  I  propose  that  all  ihis 
matter  of  the  languages  be  left  to  private  management,  to  the  ordinary 
institutions  of  the  country,  and  that  the  people  shall  not  be  taxed  to 
teach  either  the  ancient  or  modern  languages  in  the  common  acbooli. 

RIUARKS  OF  HR.   MCCALLCH. 

Mr.  McCALLUM.  Mr.  Chairman:  If  this  amendment  should  be 
adopted,  the  section  will  then  provide  merely  that  the  entire  revenue 
derived  from  the  State  School  Fund  and  State  taxes,  shall  be  applied 
exclusively  to  the  support  of  primary  and  grammar  schools;  and  that 
in  the  primary  and  grammar  schools,  no  language  but  the  English 
language  shall  be  taught. 

\IR.  HOWARD.  This  section  will  not  prevent  them  establishing  any 
amount  of  schools,  but  it  provides  that  they  shall  not  be  paid  for  by  the 
State. 

Mr.  McCALLUM.  This  then,  will  simply  provide  that  these  primary 
and  grammar  schools,  which  are  supported  out  of  the  State  School 
Fund,  shall  teach  no  other  than  the  English  languag:e.  That  is  right, 
I  think.  I  ask  the  Chairman  of  the  committee,  if  it  is  not  true  that,  in 
these  cosmofiolitan  scboolb,  they^)>ch  the  foreign  languages?  I  think 
it  is  the  case.  It  is  true  in  Oakland,  moreover,  that  the  infant  classes 
are  taught  the  foreign  languagcs,aud  the  children  are  taught  the  French 
alphabet  at  the  same  time  that  they  are  taught  the  English  alphabet. 
This  system  is  simply  ridiculous.  The  only  argument  I  ever  heard 
was  that  children  can  Icam  the  foreign  accent  better  at  that  age.  This 
is  the  very  worst  system  of  cramming.  It  is  difficult  enough  to  learn 
English,  without  being  taught  the  foreign  languages  at  the  same  time. 
My  own  judgment  would  be,  that,  in  all  public  schools,  the  tcm^hing 
should  be  in  English.  I  am  willing  to  waive  my  personal  judgment, 
and  support  the  other  feature  of  this  report,  that  these  schools  may  be 
established  in  local  districts,  and  paid  for  by  the  districts.  If  they  want 
to  teach  the  foreign  languages,  let  them  do  it,  and  pay  for  it;  but,  so  far 
as  the  State  fund  is  concerned,  it  seems  a  contradiction  of  terms  to  say 
that  the  funds  provided  by  the  State,  contributed,  in  a  great  part,  by  the 
National  Government,  for  the  common  schools,  shall  be  diverted  to  that 
sort  of  teaching  that  is  not  common  teaching,  but  is  of  a  higher  grade, 
and  not  properly  classed  with  it.  I  trust  the  amendment  of  the  gentle- 
man from  Los  Angeles  will  be  adopted.  I  should  prefer  it  to  read  in 
this  way:  To  leave  out  the  words  "primary  and  grammar,"  and 
insert  "common,"  so  as  to  read,  "common  schools."  I  will  move  to 
strike  out  and  amend  as  I  have  indicated. 

REMARKS  OF  MR.  WRLLKR. 

Mr.  WELLER.  Mr.  Chairman  :  The  gentleman  from  Alameda 
speaks  very  learnedly  of  our  common  schools.  According  to  his  argu- 
ment he  wants  it  to  apply  to  the  cosmopolitan  schools  in  cities  and 
towns  where  the  cosmopolitan  schools  are  taught  separately.  But  in  the 
country  we  have  no  other  except  the  common  school  system.  The  tax- 
paying  portion  of  the  community  support  these  schools,  and  they  would 
ije  restricted  as  to  what  they  should  teach,  irrespective  of  what  they 
pay.  They  can  pay  their  money  and  employ  teachers,  but  they  are  not 
to  be  allowed  to  teach  only  certain  things.  They  are  obliged  to  be 
restricted  in  what  they  teach,  but  they  have  to  pay  just  the  same.  The 
tendency  will  be  to  lower  the  grade,  and  lower  the  occupation  of 
teachers,  who  only  arrive  at  a  certain  point  that  they  may  be  able  to 
teach  common  schools.  It  is  an  old  saying  that  a  teacher  cannot  know 
too  much.  Even  at  the  wages  we  are  paying  at  the  present  time,  we 
cannot  employ  first  class  teachers  for  our  graded  schools.  If  we  want 
the  benefit  of  first  class  instruction  for  our  country  children,  we  are 
obliged  to  send  them  into  town.  There  are  certain  a^es  when  children 
are  better  fitted  to  study  certain  things,  when  their  time  would  be  bet- 
ter devoted  to  those  things;  when  they  are  too  young  to  send  from 
home,  and  then  is  when  they  must  have  a  stone  placed  on  their  beads; 
when  these  restrictions  come,  when  we  are  not  permitted,  eyen  though 
wc  pay  for  it,  to  have  the  same  things  taught  that  we  are  taught  in  the 
cities  and  towns.  It  is  an  outrage  to  put  a  restriction  of  that  kind  in 
the  Constitution  of  this  State.  If  you  want  to  put  this  kind  of  a  pro- 
vision in,  put  in  a  restriction  as  to  taxes,  but  don't  compel  us  to  pay  just 
the  same,  and  then  restrict  us.  We  have  to  pay  ouMteachers  so  much 
any  way,  and  they  are  often  capable  of  doing  a  great  deal  more  work 
than  they  are  required  to  do,  and  there  is  no  reason  why  they  should 
nut  be  allowed  to  do  it.  If  this  restriction  is  placed  in  the  Constitution 
designating  a  certain  course  of  study  ;  that  the  children  shall  only  go 
so  far,  it  is  certainly  going  to  have  a  discouraging  effect,  and  will  destroy 
the  real  benefit  and  object  of  education  that  this  very  money  is  appro- 
priated for.  It  is  not  right  to  restrict  them  and  say  how  Mh- fhey  snail 
or  shall  not  go.  Give  the  children  an  opportunity  of  getting  all  they 
possibly  can  for  the  money.  Give  them  all  the  benefits  they  can  get, 
for  it  is  their  right  I  would  rather  see  the  school  fund  restricted  than 
to  see  that  provision  put  in,  saying  that  they  shall  be  hampered  and 
allowed  to  go  only  so  far.  It  i«  placing  a  stone  upon  their  heads  which 
will  allow  them  to  rise  only  so  far.  I  say  it  is  wrong.  The  evil  is,  if 
an  evil  exists,  that  we  are  not  doing  enough,  not  that  we  are  doing  too 
much.  I  want  perfect  liberty  in  this  matter,  and  the  Legislature  is 
fully  competent  to  redress  all  the  evils  that  may  arise.  The^  have  full 
authority  to  do  so  under  the  Constitution.  And  a  provision  in  the  Con- 
stitution would  be  no  stronger  than  a  statutory  provision  to  the  same 
c.Tect,  provided  the  people  want  such  a  law. 


IIMARKS  OP  MR.   MCFARLAND. 

Mr.  McFARLAND.  Mr.  Chairman :  I  am  in  favor  of  the  amend- 
ment of  the  gentleman  from  Los  Angeles.  I  think  it  is  much  better 
than  the  proposition  of  the  gentleman  from  Alameda.  Section  five  says 
the  Legislature  shall  provide  a  system  of  public  schools;  and  section  six 
says  the  public  school  system  shall  include  primary  and  grammar 
schools,  and  such  high  schools  as  may  be  provided  for.  Now,  if  you 
desire  to  prohibit  the  teaching  of  foreign  languages  in  the  primary  and 
grammar  schools,  say  so.  Don't  say  "  common  schools,"  for  that  applies 
to  all  the  schools  in  the  system.  Therefore,  I  think  it  is  much  better  to 
allow  the  word  to  stand,'if  the  committee  is  in  favor  of.  that  system.  I 
certainly  favor  it.  I  have  had  something  to  do  with  observing  educa- 
tion during  the  past  few  years,  being  connected  with  it  officially.  It 
seems  to  me  the  great  problem  is,  how  to  train  and  educate  the  youn{; ; 
how  to  foster  the  intellectual  growth  without  interfering  with  their 
physical  growth.  I  would  not  give  a  cent  for  a  man,  be  he  the  most 
cultured  and  finished  scholar  in  the  land,  if  he  has  no  physical  consti- 
tution. Our  system  now  includes  as  much  as  any  boy  or  girl  can  master 
without  impairing  the  physical  growth. 

Me.  WELLER.  That  moy  opply  to  the  children  of  towns  and  cities. 
But  give  them  plenty  of  exercise,  and  there  is  no  danger. 

Mr.  McFARLAND.  I  think  something  is  due  to  our  city  children. 
It  is  claimed  that  the  county  children  are  not  educated  at  all.  I  say 
that  there  is  too  much  cramming.  Children  should  have  more  time  for 
play  and  exercise,  and  I  believe  they  have  all  the  studies  now,  without 
any  foreign  languages,  that  they  can  master.  I  think  it  is  a  waste  of 
time,  to  say  nothing  of  money,  to  allow  them  to  study  any  other  but 
the  English  language.  They  get  nothin|;  but  a  smattering  of  it  at  best, 
and  what  they  do  learn  of  it  is  forgotten  in  after  life  in  ninety-ninecases 
out  of  one  hundred.  Where  it  is  necessary  to  give  them  a  more  finisbeil 
education,  let  it  be  done  at  the  high  schools,  or  at  private  schools.  I 
believe  the  American  nation  should  teach  nothing  at  the  public  expense 
but  the  American  language.  I  believe  the  great  difficulty  will  be  for 
the  next  generation  to  nationalize  this  country.  I  believe  that  one  of 
the  first  things  necessary  to  accomplish  that  result  is  to  nationalize  the 
language,  and  to  give  to  all  those  who  come  here  from  foreign  countries 
to  understand  that  this  is  an  English  speaking  country,  and  that  at 
the  public  expense  no  language  shall  be  taught  save  the  language  of  the 
nation. 

BIMAKKS    OF    MR.    WIHANS. 

Mr.  WIN.AN8.  Mr.  Chairman:  The  adoption  of  the  amendment  to 
the  amendment,  proposed  by  the  gentleman  from  Alameda,  Mr.  McCal- 
lum,  would  destroy  tne  character  of  the  section  as  it  now  stands,  and  sub- 
vert this  plan.  The  section  provides  that  the  public  school  system  shall 
include  primary  and  grammar  schools,  and  such  high  schools  as  may  be 
designated.  The  proposed  amendment  reads  that  the  entire  revenue 
derived  from  the  State  School  Fund,  and  Suite  school  tax  shall  be  applied 
exclusively  to  the  support  of  common  schools.  Now,  sir,  the  words 
"  public  schools,"  and  *'  common  spools,"  mean  the  same  thing.  In 
this  connection  the  word  "public,"  and  the  word  "common,"  are  con- 
vertible terms. 

Mr.  McCALLUii.  I  will  withdraw  the  amendment  to  avoid  dis- 
cussion. 

MR.JONES.  Mr.  Chairman:  I  wish  to  renew  the  amendment  of  the 
gentleman  from  Alameda,  just  withdrawn. 

sptKca  or  MS.  jomrs. 

MR.J0NE3.  Mr.  Chairman:  In  regard  to  that  matter,  it  is  a  mistake 
to  suppose  that  there  is  no  distinction  between  the  words  "  common 
schools"  and  "  public  schools."  The  committee  propose,  in  a  section 
here,  that  the  common  schools  shall  reoeive  money  Irom  the  Common 
School  Fund,  and  subsequently  they  say  the  public  school  system  shall 
consist  of  primary  and  grammar  schools,  high  schools, etc.  The  system 
is  composed  of  parts  having  some  relation  to  each  other.  The  common 
echool  is  one  of  these  parts  i>y  their  own  admission.  The  high  school  is 
another  of  these  parts;  the  technical  school  another  of  these  parts. 
Then  what  is  the  use  of  telling  us  that  when  you  name  one  of  these 
parts  it  includes  all  the  others.  The  system  of  instruction  includes  all 
the  educational  institutions  supported  and  authorized  by  the  State,  and 
nothing  else.    But  one  of  these  institutions  may  be  a  common  school. 

Now,  sir,  I  move  to  restore  the  words  which  the  gentleman  from  Ala- 
meda had  moved  to  insert  and  then  withdrew.  In  doing  so  I  have 
this  in  view,  which  I  will  submit  to  the  Convention,  and  that  is,  that 
we  shall  say  in  this  Constitution  just  what  we  mean,  as  near  as  we  cah; 
that  we  shall  not  juggle  with  words;  that  we  shall  not  use  words  in  a 
double  sense;  that  we  sballselect  words  that  will  convey  our  meaning  as 
near  as  may  be.  Now,  if  we  mean  primary  or  grammar  schools,  let  us  say 
so;  if  we  mean  common  schools,  let  us  say  so;  and  if  we  mean  something 
else,  say  so  in  so  many  words.  The  simple  truUi  is,  that  there  is  noth- 
ing in  this  section  five  to  indicate  that  there  is  any  school  system  in  the 
State.  It  does  not  allude  to  common  schools,  whereas,  in  the  previous 
section,  it  has  been  provided  that  a  common  school  system  shall  be  estab- 
li8hed,and  that  those  common  schools  shall  receive  certain  funds  from  the 
revenues  of  the  State.  In  the  section  now  under  consideration,  nobody 
can  discover  that  there  is  any  such  thing  as  a  common  school.  It  no 
more  provides  for  common  schools,  in  words,  than  it  does  for  high 
schools  or  technical  schools.  Therefore  I  feel  like  urging,  that  if  we 
mean  primary  and  grammar  schools,  we  say  so;  and  if  we  mean  noth- 
ing else,  let  us  know  it  so  we  can  act  accordingly.  It  is  not  with  a 
design  to  limit  or  prescribe  the  course  of  education  in  general,  at  all,  but 
only  prescribing  the  course  in  one  particular  in  the  common  schools.  It 
is  saia  here,  let  them  all  be  taught^  But  there  is  a  limit  to  all  things, 
and  the  man  who  tries  to  accomplish  too  much,  accomplishes  nothing. 
The  common  school  system  is  not  capable  of  furnishing  an  elementary 
education  in  all  the  arts  and  sciences.    As  soon  as  we  allow  it  to  pass 
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beyond  common  bounds,  beyond  certain  reasonable  limits,  it  becomes 
worthiest;  and  the  muddled  child  will  come  out  of  school,  having  gone 
thniugh  everything,  and  knowing  nothing  well.  Our  Constitution, 
which  we  are  now  endeavoring  to  amend,  provides  for  a  common  school 
sj'stem.  It  says  nothing  about  primary  and  grammar  schools.  If  it 
prescribed  that  the  common  school  system  should  consist  of  grammar 
and  primary  schools,  it  would  have  defined  it.  But  this  was  not  done. 
The  Constitution  said  nothing  about  grammar  schools  or  primary  schools, 
and  for  that  reason  the  term  common  schools,  a  term  having  an  Ameri- 
can common  law  signification,  as  distinct  as  any  other  term  in  the 
English  language.  But  the  term  grammar  school  has  no  well  under- 
stood significance.  The  State  Board  of  Education,  as  a  matter  of  con- 
venience, uses  it  for  the  advanced  grade.  It  is  a  designation  of  a  certain 
grade  in  the  common  schools.  Tliey  designate  the  course  of  study. 
When  the  scholars  are  go  far  advanced,  they  belong  in  the  grammar 
school,  and  have  a  certain  course  of  study. 

Now,  my  theory  is  that  there  is  too  much  cramming.  Still,  that  is  a 
matter  that  may  well  be  left  to  the  Legislature,  and  to  the  educational 
Boards  in  future.  Sir,  I  cannot  help  recalling  the  words  of  Edward 
Everett,  when  speaking  of  common  school  education  and  its  value.  He 
says  it  isasystem  in  which  the  elementary  branches  are  taught:  reading, 
writing,  and  siieaking  the  English  language;  in  which  arithmetic,  in 
which  physical  geography,  constituted  a  good  education.  Now,  when  to 
that  is  added  a  knowledge  of  physiology,  history,  the  Constitution  of  the 
United  States,  and  of  the  State  ii>  which  the  child  resides,  he  has  got  an 
excellent  education.  I  do  not  object  to  education  to  the  utmost  limit. 
All  I  claim  is  that  the  languages,  when  taught,  should  be  separated 
from  the  common  school  srstera  to  prevent  its  being  gorge<l.  Those  of 
our  foreign  born  citizens  who  have  children  in  the  public  schools  ought 
to  stand  by  me  in  this  view.  They  come  here  from  foreign  lands  for  the 
purpose  of  becoming  good  and  useful  American  citizens,  to  participate 
in  the  affairs  of  this  (lovernment.and  they  know  that  the  business  affairs 
of  this  nation  will  be  carried  on  in  the  English  language.  So  there  can 
be  no  line  drawn  here  between  native  and  foreign  born  citizens,  for  there 
is  no  such  issue. 

SPEECH  OF  U8.  WIKAKS. 

Mr!WINANS.  Mr.  Chairman:  It  appears  to  me  that  the  amend- 
ment offered  by  Judge  Jones  creates  the  very  confusion  which  he  says 
he  wants  to  avoid.  I  was  about  saying  that  the  word  '•  public,"  and 
the  word  "common,"  were  convertible  terms,  when  the  honorable 
member  from  Alameda  saw  the  force  of  the  objection,  and  withdrew  the 
amendment.  Now,  section  six  is  entirely  clear.  It  provides  that  the 
public  school  system,  which  is  the  same  thing  as  the  common  school 
system,  (public  schools  is  the  term  used  in  New  York  and  elsewhere; 
common  schools  is  the  term  used  in  the  books,  aixl  they  mean  the  same 
thing)  shall  embrace  i>rimary  and  grammar  schiKils,  and  such  high 
schools,  evening  schools,  and  technical  schools,  etc.,  as  may  be  estab- 
lished by  the  Legislature,  or  by  municipal  or  district  authority ;  but  the 
entire  revenue  derived  from  the  State  School  Fund,  and  the  S'tato  school 
tax,  shall  be  applied  exclusively  to  the  support  of  primary  and  gram- 
mar schools.  By  the  <lirect  foi-ce  of  language,  most  clear  and  exf>licit,  it 
provides  that  high  schools,  evening  schools,  and  technical  schools,  are 
not  to  be  sustained  by  the  piiblic  moneys  of  the  State — not  to  be  sup- 
ported out  of  anv  fund.  It  is  to  be  applied  exclusively  to  primary  and 
and  grammar  schools. 

-  M«.  JONES.  What  is  there  in  the  section  that  says  these  primary 
and  grammar  schools  are  more  than  common  schools. 

Mr.  WINANS.  I  am  talking  about  the  preceding  section.  Ilad  the 
gentleman  not  pressed  the  amendment  to  section  four,  which  was  car- 
ried through,  there  would  have  been  no  difficuliy.  Ho  was  paving  the 
way  then,  for  the  very  difficulty  which  he  urges  now.  But  the  lan- 
guage of  section  six,  as  far  as  it  controls  the  section,  is  plain  and  dis- 
tinct, and  it  controls  the  language  of  section  four,  because  section  four 
declares  the  general  principle.  Now,  the  quastion  is,  what  is  the  mean- 
ing of  primary  and  grammar  schools?  From  the  very  organization  of 
the  State  Government,  primary  and  grammar  schools  have  been  in 
existence  in  one  continuous,  unvarying  form.  They  exist  now  as  thoy 
existed  five  and  twenty  years  ago.  Their  character  is  distinctly  defined, 
and  their  distinction  Ihonmghly  known,  and  the  status  of  this  system 
is  just  as  complete  and  manifest  to  the  people  us  that  of  the  State  Uni- 
versity. When  you  say  that  the  public  moneys  shall  be  applied  exclu- 
sively to  the  support  of  the  primary  and  grammar  schools,  if  there  is  any 
force  in  language,  it  means  that  it  shall  not  be  appropriated  to  other 
schools. 

THE   PKKVIOUS    QOESTIO!!. 

Mb.  DAVIS.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Barbour,  Steele,  Webster  and  Evey. 

Thk  chairman.  The  question  is:  Shall  the  main  question  be 
now  put?  ' 

Carried. 

The  chairman.  The  question  is  on  the  amendment  to  the  amend- 
ment, proposed  by  the  gentleman  from  Mariposa. 

Division  being  called  for,  the  amendment  T*as  lost  by  a  vote  of  52 
ayes  to  54  noes. 

The  chairman.  The  question  is  on  the  amendment  ofiTered  by 
the  gentleman  from  LosAngeles,  Mr.  Howard. 

Division  being  called  for,  the  amendment  was  adopted  by  a  vote  of 
72  ayes  to  37  noes. 

Mr.  HERRINGTON.    I  ofifer  an  amendment. 

The  SECRETARY  read: 

"  Insert,  after  the  word  'school,'  first  occurring  in  line  two,  the  words 
'  State  Normal  School.'  "  • 

Mr.  HERRINGTON.  That  question  was  before  the  Convention  in 
another  amendment,  but  it  was  so  connected  that  it  could  not  be  well 


separated.  I  think  the  State  Normal  School  ought  to  be  included  in  the 
system,  and  it  ought  not  to  be  ignored ;  it  ought  not  to  be  left  out. 
'  Mb.  WINANS.  That  would  make  bad  wording.  The  words  "  Nor- 
mal School"  would  occur  twice  in  the  same  line.  It  would  advance  the 
Normal  School  beyond  the  position  which  it  now  occupies.  It  would 
alter  the  meaning  of  the  section  entirely,  because  it  does  not  occupy  its 
present  existence  under  the  Constitution.  The  term  "such  normal 
schools,"  is  quite  sufficient  to  include  th€  State  Normal  School.  The 
State  Normal  School  is  not  sustained  out  of  the  common  school  fund, 
but  by  a  separate  appropriation. 

Mr.  H.ARRISON.     Mr.  Chairman:  Is  my  amendment  in  order  now? 

TuE  CHAIRMAN.  The  question  is  upon  the  amendment  of  the  gen- 
tleman from  Santa  Clara,  Mr.  Herrington. 

Lost. 

Mb.  HARRISON.    I  offer  my  amendment  now. 

The  secretary  read: 

"The  course  of  instruction  in  such  s<'hool3  shall,  when  practical, 
include  lectures  by  the  teachers  thereof  upon  the  subjects  of  labor  and 
agriculture,  in  order  to  inculcate  their  necessity  and  imiwrtance  in  the 
promotion  of  human  happiness  and  civilization." 

Mr.  HARRISON.  This  may  be  stated  in  a  few  words.  It  is  a  noto- 
rious fact  that  a  vast  profwrtion  of  the  youth  of  the  present  age  is  grow- 
ing, especially  here  in  California,  are  growing  up  with  notions  averse  to 
labor,  and  with  a  desire  to  live  without  doing  any  work  or  follow  any 
useful  occupation.  This  is  a  deplorable  state  of  uflaiis,  and  it  is  our  duty 
to  devise  some  means  to  correct  these  erroneous  idons.  I  believe  one  of 
the  best  means  of  correcting  this  wide-spread  evil  is  to  inculcate,  by 
lectures  in  our  schools,  the  great  necessity  of  labor— that  every  human 
being  should  be  a  worker,  and  not  a  drone.  The  amendment  provides 
for  this  very  necessary  instruction.  I  hope  many  of  the  lawyers  won't 
vote  against  the  amendment.  I  am  sure  the  farmera  and  mechanics 
will  not.  I  do  not  believe  there  is  any  gentleman  on  this  floor  who 
would  like  to  see  his  sons  grow  up  in  idleness,  and  become  worthless 
hoodlums,  and  prey  upon  other  people  for  a  living,  instead  of  living 
upon  their  own  honesty  and  industry. 

Mr.  WINANS.  If  this  amendment  should  be  adopted  it  would  be 
the  first  attempt  at  introducing  a  course  of  study  into  the  Constitution. 

SPEECH   OF   HR.   LIKDOW. 

Mr.  LINDOW.  Mr.  Chairman :  I  can't  see  why  the  gentleman 
opposes  so  much  the  foreign  language.  I  am  a  foreigner  myself.  I  have 
got  five  children,  and  I  don't  educate  them  in  my  own  language.  Now, 
sir,  it  is  a  true  fact  that  the  American  people  want  to  have  education, 
more  so  than  anybody  else.  When  I  tome  in  my  own  house  I  talk  to 
my  children  in  German,  and  I  have  given  them  private  lessons  in 
French.  I  would  not  give  a  cent  for  all  the  French  or  German  the 
children  learn  of  some  of  the  teachers.  It  is  not  worth  a  cent.  But  it 
ought  to  be  taught  well,  so  it  would  be  some  account.  Now.  I  shall  not 
vote  for  the  section' as  it  stands.  Now,  if  the  gentlemen  who  have  seata 
on  this  floor  want  to  have  this  section  adopted,  and  this  Constitution 
adopted,  they  must  not  go  to  work  and  strike  out  the  foreign  languages. 

Mr.  MORELAND.  I  move  to  amend  Mr.  Harrison's  amendment  by 
adding:  "  Provided,  that  such  lecture  shall  not  exceed  ten  minutes  in 
length,  and  shall  not  be  delivered  in  broken  English."     [Laughter.] 

TuE  CHAIRMAN.  The  question  is  upon  the  adoption  of  the  amend- 
ment. 

Lost. 

The  CHAIRMAN.    The  Secretary  will  read  section  seven. 

Thk  secretary  read : 

Sec.  7.  A  State  Board  of  Education,  consisting  of  two  members  from 
each  Congressional  District,  shall  be  elected  by  the  qualified  voters  of 
the  district,  at  the  first  gubernatorial  election  after  the  adoption  of  this 
Constitution,  who  shall  hold  their  office  for  the  term  of  four  years,  and 
enter  upon  the  duties  thereof  on  the  first  Monday  of  January  "next  alter 
their  election;  provided,  that  such  members  first  so  elected  shall  be 
divided  into  two  equal  classes,  each  class  consisting  of  one  member  from 
each  district,  and  that  the  firat  class  shall  go  out  of  office  at  the  expira- 
tion of  two  years  from  the  commencement  of  their  term  of  office ;  and 
at  each  general  biennial  election,  after  such  gubernatorial  election,  one 
member  of  such  Board  shall  be  elected  from  each  Congressional  district, 
so  that  one  half  thereof  shall  be  elected  biennially.  The  Superintendent 
of  Public  Instruction  shall  be  ex  oflicio  a  member  of  such  Board,  and 
President  thereof. 

Mr.  CAPLES.    I  move  to  strike  out  section  seven. 

Carried. 

The  chairman.    The  Secretary  will  read  section  eight. 

The  SECRETARY  read: 

Sec.  8.  The  State  Board  of  Education  shall  recommend  a  scries  of 
text-books  for  adoption  by  the  local  Boards  of  Education,  or  by  the 
Boards  of  Supervisors  and  County  Superintendents  of  the  several  coun- 
ties where  such  local  Boards  do  not  exist,  but  such  recommendation  shall 
not  be  compulsory.  After  the  adoption  of  a  series  of  text-books  by  said 
Boards,  or  any  of  them,  such  books  must  be  continued  in  use  for  not  less 
than  four  years.  The  State  Board  of  Education  shall  also  have  control 
of  the  examination  of  teachers  and  the  granting  of  certificates.  They 
shall  possess  such  further  powers  and  perform  such  further  duties  as  may 
be  prescribed  by  law.. 

Mr.  ESTEE.'  Mr.  Chairman :  I  move  an  amendment. 

The  SECRETARY  read: 

"  The  Legislature  shall  have  power  to  provide  for  a  State  Board  of 
Education,  and  preicribe  its  duties." 

Mr.  O'SULLIVAN.    I  offer  a  substitute  for  the  section. 

The  chairman.    There  is  already  one  substitute  pending. 

REMARKS   OF   UR.   ESTEE. 

Mr.  ESTEE.    Mr.  Chairman:  For  one  I  am  opposed  to  both  sections 
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seven  and  eight  in  the  report.  I  did  not  think,  nor  do  I  now,  that  it  is 
necessary  to  nave  an  elective  Board,  if  any.  But  at  the  suggestion  of 
some  members,  instead  of  striking  out  section  eight,  it  was  thought  best 
by  some  to  leave  the  Constitution  elastic,  so  that  the  Legislature  at  some 
future  time,  if  they  should  want  a  Board  of  Education,  might  provide 
for  it,  and  prescribe  its  duties,  and  therefore  I  have  proposed  this  amend- 
ment. Sir,  section  eight,  without  some  such  amendment,  would  be 
meaningless.  We  would  have  to  strike  it  out  But  instead  of  that  I 
propose  a  substitute  for  it. 

BEMIBKS  OF  MR.  BLACKllEB. 

Mr.  BLACKMER.  If  this  school  book  question  is  not  provided  for  in 
section  eight,  there  will  be  nothing  done  about  it,  and  it  will  remain  as 
it  is  at  present. 

Mb.  ESTEE.  As  far  as  I  am  concerned,  I  do  not  wish  this  Conven- 
tion to  do  anything  about  the  school  book  question.  I  speak  my  own 
sentiments. 

Mr.  BLACKMER.  If  there  is  any  one  question,  it  seems  to  me,  that 
ought  to  be  taken  away  from  the  Legislature  and  put  somewhere,  in 
order  to  rid  that  body  of  the  Influence  of  a  powerful  lobby,  it  is  this.  It 
is  a  well  known  fact  that  the  Legislature  now  has  power  to  say  who  shall 
determine  what  the  text-books  shall  be.  It  is  provided  that  the  State 
Board  shall  require  uniformity. 

Mr.  ESTEE.  Has  not  the  Legislature  full  power  now,  without  any 
constitutional  provision,  to  prescribe  the  rules  and  regulations  relative  to 
text- books? 

Mr.  BLACKMER.  Yes,  sir;  and  the  Legislature  has  never  done 
anything,  except  to  make  tlie  text-books  unilurni  throughout  the  State, 
anil  so  have  len,  this  matter  where  It  stands  to-day.  In  my  judgment  it 
is  an  evil  that  ought  to  be  corrected.  This  section  makes  it  the  duty  of 
the  State  Board  to  recommend  a  series  of  text-books  which,  in  their 
judgment,  are  the  best  that  can  be  procured.  It  is  then  left  optional 
with  the  local  Boards  of  Education,  or  in  places  where  local  Boards  do 
nut  exist,  the  Supervisors  of  the  county  are  to  adopt,  if  they  see  fit,  one 
of  the  series;  or  they  may  adopt  some  other.  It  provides  for  county 
uniformity,  which  is  certainly  a  very  desirable  thing;  but  it  obviates 
State  uniformity,  from  the  fact,  that  while  the  recommendation  of  the 
State  Board  will  naturally  carry  great  weight  with  it,  there  is  nothing 
obligatory  about  it.  These  are  certainly  very  desirable  things.  It  wouln 
be  certainly  a  very  undesirable  thing  to  allow  each  district  in  the  county 
to  decide  for  itself,  because  it  might  result  in  having  two  or  three  dif- 
ferent kinds  of  books  in  the  same  county.  A  child  going  out  of  one 
district  into  another,  would  be  obliged  in  that  case  to  procure  new 
books.  For  this  reason  we  should  insist  on  county  uniformity.  I 
hope  something  of  this  kind  will  be  adopted  in  this  Constitution,  for  the 

Eiirpose  of  removing  this  vexed  question  from  the  Legislature,  where  it 
as  been  a  curse;  for  the  purpose  of  securing  county  uniformity,  and, 
in  a  measure,  State  uniformity.  I  think  it  is  an  improvement  on  the 
old  svstem,  and  I  know  that  those  who  have  watched  the  course  of  this 
text-book  question  for  the  last  eight  or  ten  years  will  be  satisfied  with 
this  provision. 

RIUABia  or  MB.   LIIITB. 

Mb.  LAIXE.  Mr.  Chairman:  I  am  oppa|sed  to  the  amendment  of  the 
gentleman  from  San  Francisco.  I  was  desirous  of  striking  out  section 
seven,  and  I  would  certainly  desire  to  place  something  in  its  stead  that 
would  prevent  the  Legislature  from  imposing  upon  us  a  State  Board.  I 
desire  to  leave  this  matter  to  the  counties,  and  I  will  read  to  the  com- 
mittee an  amendment  which  I  shall  ofTer,  If  the  pending  amendment  is 
voted  down.  "The  local  Boards  of  Education,  or  the  Boards  of  Super- 
visors and  County  Snperintendents  of  the  several  counties  which  may 
not  have  County  Boards  of  Education,  shall  adopt  a  series  of  text-books 
for  the  use  of  the  common  schools  for  their  respective  counties.  The 
text-books  so  adopted  shall  continue  In  use  for  not  less  than  four  years. 
Tliey  shall  also  have  control  of  the  examination  of  teachers,  and  grant 
teachers'  certificates  within  their  respective  jurisdictions."  This  carries 
it  home  to  the  control  of  the  people,  and  gets  rid  of  the  infamous  lobby 
ni-uund  the  Legislature.  Let  us  have  it  amongour8elves,so  as  to  control 
the  text-bnok  matter  and  the  examination  of  teachers. 

Mr.  WINANS.  Mr.  Chairman:  Is  it  in  order  for  the  member  from 
Santa  Clara  to  offer  an  amendment  now  ? 

Tbr  chairman.    He  can  offer  an  amendment  to  the  amendment. 

BEHABKS  OF  MR.  WIHINS. 

Mb.  WINANS.  Mr.  Chairman:  I  will  second  that  amendment. 
Tills  amendment  will  lodge  the  power  In  the  local  Boards,  where  it 
should  reside.  This  matter  of  State  uniformity  has  done  great  evil  to 
the  State  and  mischief  to  the  people.  Wherever  It  has  been  tried  the 
same  thing  has  almost  invariably  resulted.  It  induces  these  men  who 
publish  books  in  other  States  to  come  here  and  purchase  their  entrance 
into  our  schools  by  the  use  of  bribes.  We  are  asliamed  to  contemplate 
it,  and  yet  every  man  knows  it  is  true.  You  destroy  the  method,  and 
entirely  overwhelm  the  possibility  of  its  further  existence,  when  you 
adopt  this  system  of  allowing  every  locality  to  determine  its  own  course 
of  education,  and  you  realize  the  highest  interests  of  the  people.  As  we 
have  adopted  the  general  principle  of  local  legislation,  we  should  cer- 
tainly adopt  the  same  course  here.  I  think  the  gentleman  has  reached 
a  most  complete  method  of  getting  rid  of  this  evil.  I  certainly  not  only 
second  the  amendment  he  offers,  but  shall  support  it,  and  I  hope  to  see 
it  adopted  by  this  Convention.  When  this  matter  shall  have  been  taken 
away  from  the  Legislature,  the  community  will  be  at  peace. 

BIMIRES  OF  MR.   HOWARD. 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  Chairman  ;  I  hope  the  amind- 
ment  will  be  adopted.  I  am  opposed  to  a  Stale  Board  entirely;  and  we 
c«rtainly  want  to  take  this  matter  out  of  the  hands  of  the  lobby  and 


the  Legislature.  I  am  opposed  to  the  State  Board,  because  there  isalmost 
always  frauds  practiced  in  regard  to  the  examination  questions.  It  ii 
not  as  honest  as  a  local  Board,  and  is  not,  and  never  will  be,  as  compe- 
tent as  a  local  Board. 

Mb.  O'SULLIVAN.    Mr.  Chairman :  I  wish  to  offer  a  substitute. 

Thi  SECRETARY  read: 

"  The  Legislature,  at  the  first  session  after  the  adoption  of  this  Consti- 
tution, shall  provide  by  law  for  the  compilation  and  printing  of  a  com- 
plete series  of  school  text-books,  all  toe  necessary  mechanical  work 
connected  therewith  to  be  done  in  the  Stale  Printing  Office.  The  text- 
books thus  compiled  and  printed,  shall  be  the  only  text-books  used  in 
the  public  schools  of  this  State  after  the  first  day  of  January,  eighteen 
hundred  and  eighty-one,  and  shall  be  furnished  to  all  scholars  in  said 
schools,  free  of  cost." 

SKMARIS  OF   MB.  O'SULLIVAR. 

Mb.  O'SULLIVAN.  That  will  do  awa;r  altogether  with  this  lobby. 
In  presenting  this  substitute  to  section  eight,  I  have  no  other  motive 
than  the  strongest  desire  to  subserve  the  interests  of  the  people  of  this 
Steto,  firmly  believing  that  the  section  which  I  propose,  will,  if  adopted, 
work  in  that  direction,  and  to  tho  public  satisfaction.  We  are  all  aware 
that  this  question  regarding  the  adoption  of  text-books  te  be  used  in 
the  public  schools,  has  been  a  source  of  never  ending  wrangling  for  the 
past  twenty  years,  between  rival  book  bouses,  who  had  been  seeking 
te  secure  the  selection  of  their  particular  books  by  the  authorities  in 
this  State;  and  these  miserable,  competing,  rival  book  houses  have 
stopped  at  nothing  to  accomplish  their  ends.  They  have  corrupted 
the  Sahool  Department,  and  at  every  session  of  the  Legislature,  when- 
ever any  proposition  in  regard  to  school  books  came  before  the  Legisla- 
ture, one  of  the  most  corrupt  lobbies  that  has  ever  gathered  in  this 
building  has  besieged  these  halls.  These  are  notorious  facte,  Mr.  Presi- 
dent, and  these  things  will  be  done  away  with  if  you  adopt  my  proposi- 
tion. At  the  last  session  of  the  Legislature,  bills  were  introduced,  one 
by  Mr.  Smith,  of  Los  Angeles,  and  one  by  Senator  Johnson,  of  Sacra- 
mento, both  proposing  to  take  this  vexed  question  away  from  the  Le^ia- 
lature,  and  away  forever  from  the  corrupt  lobby  influence,  by  having 
the  Stete  compile  and  print  school  text-Dooks.  But  Bancroft  h^d  his 
agents,  attorneys,  and  lobbyists  upon  the  floors  of  your  halls,  and  the  bills 
never  became  laws.  McGuflfey  and  Bancroft  are  powerful  in  this  building. 
I  undersUnd  that  both  firms  have  their  legions  hovering  around  this 
Convention.  Some  of  our  teachers  are  simply  agente  and  lobbyiste  for 
Bancroft  i  Co.  Some  of  them  receive  a  royalty  upon  books  sold.  Now, 
the  State  can  do  this  work,  and  furnish  these  books  cheaper  that  any 
private  publishing  house  can  do  it.  We  have  one  of  the  finest  and 
most  complete  printing  oflices  in  the  world,  lying  idle  more  than  half 
the  year,  and  with  the  addition  of  a  book-bindery,  costing  three  or  four 
thousand  dollars,  all  the  work  can  be  done  here  as  well  as  in  the  east,  or 
anywhere  else.  The  compilation  of  the  books  may  cost  five  or  ten  thou- 
sand dollars.  You  would  save  an  immense  amount  of  money.  You 
have  every  guarantee  of  economy  in  getting  out  these  books.  It  would 
be  a  vast  benefit  to  the  people  of  this  SUte,  and  destroy  the  occupation 
of  one  of  the  most  infamous  lobbies  in  the  country,  ft  would  save  to 
the  Stete  a  half  a  million  dollars  every  two  or  four  years,  which  the 
people  lose  by  reason  of  the  frequent  changes  in  text-books.  Finally,  if 
the  Stete  prints  these  text-booki,  and  distributes  them  free  to  all  ^like, 
no  one  can  object,  and  tho  feelings  of  parente,  poor  parente,  will  not  be 
hurt. 

Mr.  ESTEE.  Mr.  Chairman:  I  will  withdraw  the  amendment  I 
offered.  The  amendment  presented  by  the  gentleman  from  Sante  Clara 
Is  in  accordance  with  my  views;  I  am  in  favor  of  home  rule. 

Thr  chairman.  There  being  no  objection,  the  gentleman  has 
leave. 

Mr.  LAINE.    Then  I  will  offer  my  amendment. 

The  secretary  read: 

"  Strike  out  all  after  the  words  'section  eight,'  and  insert  the  following 
as  a  substitute:  'The  local  Boards  of  Education,  or  the  Boards  of  Super- 
visors and  County  Supi^rlntendents  of  the  several  counties  which  may 
not  have  County  Boards  of  Education,  shall  adopt  a  series  of  toxt-books 
for  the  use  of  the  common  schools  for  their  respective  counties.  The 
text-books  so  adopted  shall  continue  in  use  for  not  less  than  four  years. 
They  shall  also  have  control  of  the  examination  of  teachers,  and  grant 
teacbetB'  certificates  within  their  respective  jurisdictions.' " 

BEMABKS  OF  MB.  ATEBS. 

Mr.  AYERS.  Mr.  Chairman :  I  am  in  favor  of  the  proposition  of  the 
member  from  San  Francisco,  that  a  series  of  school  books,  to  be  deter- 
mined upon  by  the  proper  authorities  of  the  State,  shall  be  printed  at 
the  Stete  Printing  Omce.  I  think  that  would  entirely  do  away  with  this 
text-book  lobby,  in  favor  of  this  series  or  that  series.  I  have  before  me 
some  estimates  as  to  the  cost  of  text-books  printed  at  the  Stete  Printing 
Office.  For  the  first  thousand,  complete  in  everr  respect,  and  equal  to 
the  Pacific  Coast  Readers,  the  totel  cost  would  be  five  thousand  nine 
hundred  and  thirty-six  dollars  and  twenty-six  cente.  That  is  for  the 
first  thousand,  and  for  each  additional  thousand  the  cost  would  be  one 
thousand  one  hundred  and  sixty-eight  dollars  and  forty-cents.  There 
are  five  books  in  the  series,  and  that  would  bring  each  book  to  a  cost  of 
about  twenty-five  cente.  I  don't  know  what  price  is  being  paid  to  these 
agente  from  the  east  for  the  readers,  but  I  believe  it  is  in  the  vicinity  of 
seventy-five  cents  per  volume.  There  would  be  a  saving  to  the  people 
of  fifty  cente  on  each  volume.  Now  it  is  a  fact  that  this  Stete  has,  at 
large  expense,  esteblisbed,  within  a  few  rods  of  the  Capitol,  one  of  the 
finest  printing  offices  in  the  United  Stetes.  There  is  hardly  any  species 
of  printing  which  cannot  be  done  there  as  well  and  as  cheaply  as  it  can 
be  done  in  any  Stete  In  the  Union,  and  It  would  be  proper,  it  seems  to 
me,  for  the  Stete  to  utilize  the  office  In  this  way. 

Mr.  HOWARD,  of  Los  Angeles.    Mr.  Chairmac  :  I  would  like  to  asic 
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my  collc&gae  if  the  books  are  to  be  selected  b;  the  local  Boiirds,  in  the 
counties,  now  can  the  printing  be  done  at  the  State  Printing  Office, 
because  each  county  might  select  a  different  set  of  books?  They  must 
therefore  be  the  same.  If  that  course  is  taken  there  would  have  to  be 
some  central  authority  to  select  the  books. 

Mb.  AYERS.  I  am  speaking  on  the  question  on  the  supposition  that 
we  may  establish  some  central  authority  which  would  authorize  the 
compilation  of  these  books.  I  don't  think  it  would  be  a  very  great  disad- 
vantage to  tD«  children  of  the  State  to  have  a  uniform  series  of  readers 
throughout  the  State.  The  greatobjection  now  is  lack  of  uniformity ;  it 
has  led  to  speculation  and  corruption.  I  don't  think  there  would  be 
any  serious  objection  to  uniformity,  and  the  State  can  lay  down  a  rule 
by  which  a  series  of  readers  can  be  compiled  by  the  State,  the  State 
owning  the  copyright  and  printing  the  books,  and  then  all  this  corrup- 
tion about  text-books  will  be  done  away  with.  I  believe  it  would  be  of 
great  benefit  to  this  State,  and  I  believe  we  have  plenty  of  writers  capa- 
ble of  compiling  a  series  of  text-books. 

RKMAKKS  or  MB.   BBOWX. 

Mb.  brown.  Mr.  Chairman :  I  am  opposed  to  centralization,  as 
much  so  on  matters  pertaining  to  education  as  I  am  on  political  matters, 
and  I  am  under  the  impression  that  the  principles  embraced  in  the 
amendment  offered  by  the  gentleman  from  Santa  Clara  are  oorreet.  and 
I  hope  they  will  meet  the  approval  of  this  committee.  It  is  in  accord- 
ance with  the  principles  which  this  body  has  already  adopted.  It  gives 
to  certain  parts  of  the  country  certain  rights  and  the  control  of  their 
own  alfairs,  and  it  avoids  thereby  the  vicious  influence  of  the  lobby  upon 
the  Legislature  of  this  State,  by  ^nting  to  the  local  Boards  of  these 
counties  the  right  to  choose  the  kind  of  books  which  they  may,  in  their 
judgment,  think  best.  It  is  a  sort  of  freedom  that  will  tend  to  keep  the 
people  of  the  counties  awake,  because  they  will  feel  a  personal  liability 
and  responsibility  resting  upon  them  in  matters  of  education,  and  in 
this  way  they  will  be  made  to  feel  that  the  interests  and  the  success  of 
the  rising  generation  depend  upon  them,  and  they  will  therefore  be 
alive  to  the  importance  of  the  trust  reposed  in  them.  And  having  the 
teachers  to  examine,  either  by  the  Board  of  Supervisors  or  other  local 
authority,  as  a  matter  of  course  there  will  be  a  degree  of  interest  through- 
out, and  I  am  under  the  impression  that  this  will  be  a  solution  of  the 
whole  difficulty.  I  hope  the  members  will  consider  this  proposition  in 
its  true  light,  in  aceordanca  with  its  importance,  for  it  is  a  matter  of  no 
small  consequence.  I  am  under  the  impression  that  when  we  look  at  it 
well  we  will  consider  this  amendment  to  b«  right 

BIHIBKS  or  MB.  OVEBTOtl. 

Me.  OVERTON.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
offered  by  Mr.  Laine,  and  opposed  to  the  other  amendment  pending.  I 
don't  think  this  State  wants  to  go  into  the  business  of  printing  and  pub- 
lishing books  for  the  children  of  this  State.  The  way  it  is  now,  nearly 
all  the  taxes  of  this  State  are  used  up  for  the  common  schools.  It  costs 
more  than  as  much  ai;ain  as  all  the  balance  of  the  departments  of  gov- 
ernment. Now,  in  addition  to  that,  they  propose  that  this  State  shall  go 
to  work  and  print  free  text-books.  Why  don't  they  ask  for  the  rest,  and 
require  the  taxpayers  to  clothe  the  children,  and  furnish  them  with  shoes 
as  wallas  books?  I  think  the  cases  are  parallel.  You  might  justas  well 
ask  the  taxpayers  to  furnish  clothes  as  to  furnish  books.  Nor  can  I  see 
how  it  will  tend  to  prevent  jobs  and  corruption,  because  if  the  State 
enters  into  the  business  of  publishing  school  books,  there  will  be  just  as 
many  jobs  as  ever,  on  the  part  of  those  who  are  interested  in  furnishing 
materials  and  supplies,  and  the  people  will  have  to  pay  for  it.  I  believe 
the  children  should  buy  theirown  books;  then  the  parents  will  take  some 
interest  in  the  way  the  children  take  care  of  them. 

Ms.  LINDOW.  Let  me  ask  a  question.  If  the  State  furnishes  the 
books,  they  would  be  only  entitled  to  one  book  to  one  child.  Wouldn't 
they  be  taken  care  of?  If  the  child  he  took  and  tore  it  up,  he  would 
not  be  allowed  in  that  school  until  the  parents  got  another  one.  I  know 
cases  in  Germany  where  you  had  to  go  with  a  broken  book.    [Laughter.] 

Mr.  OVERTON.  Have  you  got  through  with  your  question?  I 
don't  think  the  children  would  take  as  gcwd  care  of  them  as  they  do 
now.  The  parents  would  not  take  so  much  interest  in  them.  Inde- 
pendent of  that,  we  have  no  right  to  use  these  books  unless  the  State 
buys  the  copyright;  and  if  we  do  that,  there  will  be  the  same  chance 
for  jobs  that  there  is  now. 

THB  PBRVIODS  QDRSTIOK. 

Mb.  HITCHCOCK.    Mr.  Chairman  :   I  move  the  previous  question. 

Seconded  by  Messrs.  Winans,  Estee,  Biggs,  and  Tinnin. 

The  CilAIRMAN.  The  question  is:  Shall  the  main  question  be  now 
put. 

Carried — Ayes,  60 ;  noes,  27. 

The  CHAIRMAN.  The  first  question  is  on  the  amendment  of  the 
gentleman  from  San  Francisco,  Mr.  O'SuIlivan. 

Division  being  called,  the  amendment  was  lost,  by  a  vote  of  41  ayes  to 
S3  noes. 

The  CHAIRMAN.  The  question  is  upon  the  amendment  of  the 
gentleman  from  Santa  Clara,  Mr.  Laine. 

Adopted. 

The  CHAIRMAN.    The  Secretary  will  read  section  nine. 

The  secretary  read: 

Sec.  9.  No  public  money  shall  ever  be  appropriated  for  the  support 
of  any  sectarian  or  denominational  school,  or  any  school  not  under  the 
exclusive  control  of  the  officers  of  the  public  schools. 

Mb.  RINGGOLD.    Mr.  Chairman :  An  amendment  to  section  nine. 

Thr  secretary  read : 

"Add  to  the  section:  'Nor  shall  any  sectarian  or  denominational  doc- 
trines be  taught  or  instructions  therein  be  permitted,  directly  or  indi- 
rectly, in  any  of  the  common  schools  of  this  State.' " 


Mb.  HERRIN6T0N.  Mr.  Chairman :  I  offer  an  amendnftut  to  the 
amendment. 

The  SECRETARY  read: 

"  No  sectarian  or  denominational  books  shall  be  used,  and  no  sectarian 
or  denominational  instruction  imparted  in  the  public  schools  of  this 
SUte." 

REMARKS  or  HE.  RINGOOLD. 

Mb.  RINGGOLD.  Mr.  Chairman :  I  don't  see  that  the  amendment 
■to  the  amendment  is  any  better  than  the  amendment. 

Mr.  HERRINGTON.    It  adds  to  it. 

Mr.  RING<jOLD.  There  is  more  in  that  amendment  than  rou  may 
suppose.  I  could  mention  the  name  of  a  lady  teacher  in  San  Francisco, 
who  makes  a  business  of  knowing  the  particular  faith  of  the  parents  or 
guardians  of  the  children  in  her  class,  and  I  assure  you  that  some  of  the 
children  are  more  favored  than  others.  The  thing  is  done  often,  and  I 
want  to  guard  against  any  such  influence  in  our  public  schools. 

REMARKS  or  MR.  WILSON. 

Mb.  WILSON,  of  First  District.  Mr.  Chairman :  I  am  in  favor  of  the 
amendment  proposed  by  the  gentleman  from  San  Francisco.  It  is  a 
very  proper  addition  to  section  nine.  The  section  prohibits  the  appro- 
priation of  public  moneys  to  .the  support  of  sectarian  schools,  but  it  docs 
not  go  far  enough  and  prevent  the  teaching  of  sectarian  doctrines  in  the 
common  schools.  Therefore  it  seems  to  me  to  be  a  very  proper  amend- 
ment to  adopt.  The  amendment  of  the  gentleman  from  Santa  Clara  is 
on  the  same  subject,  but  in  my  judgment  is  not  so  comprehensive  as  the 
otjier.  One  excludes  such  books,  while  the  other  goes  farther,  and  says, 
that  no  such  instruction  shall  be  given,  directly  or  indirectly.  It  n<  t 
only  includes  the  exclusion  of  books  of  that  character,  but  forbids  any 
instruction  of  that  kind,  in  any  way  whatever.  Therefore  I  think  it 
covers  all  that  is  intended  by  the  gentleman  from  Santa  Clara,  and  is 
more  compact  in  its  phraseology. 

Mb.  WINANS.  Mr.  Chairman :  I  see  no  objection  to  the  amendment 
offered  by  the  gentleman  from  San  Francisco.  I  believe  I  am  not 
allowed  to  accept  amendments  for  the  committee.  I  would  accept  it  if 
I  could.     I  am  satisfied  the  committee  have  no  objection  to  it. 

Mb.  HERKINGTON.  Mr.  Chairman  :  I  am  no  great  stickler  for  this 
amendment.  If  the  gentlemen  of  this  Convention  don't  see  fit  to  exclude 
sectarian  books  from  the  public  schools,  and  yet  exclude  sectarian  doc- 
trines from  being  taught,  I  have  no  objections.  My  own  opinion  is, 
however;  that  sectarian  books  as  well  as  sectarian  doctrines,  ought  to  Le 
excluded. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  Santa  Clara,  Mr.  Harrington. 

Lost. 

The  CHAIRMAN.  The  question  is  on  the  amendment  of  the  gentle- 
man from  San  Francisco,  Mr.  Ringgold. 

Adopted. 

The  CHAIRMAN.    The  Secretary  will  read  section  ten. 

The  SECRETARY  read : 

Sec.  10.  The  University  of  California  shall  constitute  a  publio  trust, 
and  its  organization  and  government  shall  be  perpetuallv  continued  in 
their  existing  form  and  character,  subject  only  to  such  legislative  con- 
trol as  may  be  necessary  to  insure  compliance  with  the  terms  of  its 
endowments,  and  of  the  several  Acts  of  the  Legislature  of  this  State, 
and  of  the  Congress  of  the  United  States,  donating  lands  or  money  for 
its  support.  It  shall  be  entirely  independent  from  all  political  or  secta* 
rian  mfluences,  and  kept  free  therefrom  in  the  appointment  of  its 
Regents,  and  in  the  administration  of  its  affairs. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  offer  an  amend- 
ment to  add  to  the  section. 

The  SECRETARY  read : 

"the  Regents  and  Managers  of  the  University  shall  provide  for 
instruction  in  agriculture,  mechanic  arts,  mineralogy,  and  the  applied 
sciences." 

REMARKS  or  MB.  HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman :  I  think  there 
ought  to  be  an  agricultural  department  in  the  University.  I  am  some- 
what surprised  that  this  provision  in  relation  to  agriculture  has  been 
neglected.  The  State  University  is  endowed  with  two  hundred  sec- 
tions of  land,  and  with  that  they  can  have  a  department  for  miner- 
alogy and  apiculture  without  any  material  increase  in  the  expenses. 
The  mechanic  arts  ought  also  to  be  taught,  and  the  applied  sciences 
ought  also  to  be  taught.  With  such  an  endowment  this  ought  to  become 
a  great  and  useful  institution.  It  was  endowed  as  an  agricultural  college 
in  part,  and  these  sciences  ought  not  to  be  neglected.  And  I  think  toe 
agricultural  interest  in  particular,  the  cultivation  of  the  soil,  and  all 
that  pertains  to  it,  ought  to  be  taught.  The  mechanic  arts  ought  to  be 
taught ;  the  applied  sciences  ought  to  be  taught.  We  are  fitting  out  too 
many  men  for  the  professions;  we  are  overstocking  the  professional  field, 
and  we  are  not  educating  children  sufficiently  in  the  practical  duties  of 
life.  We  are  not  educating  them  or  preparing  them  for  the  great  pro- 
ductive employments.  I  l^lieve  the  University  ought  to  be  prepared  to 
teach  all  these  things,  and  thus  the  students  can  select  their  own  course 
of  study,  and  study  whatever  branches  may  be  necessary  to  fit  them 
for  the  occupation  or  calling  which  they  may  desire  to  pursue.  They 
ought  to  be  allowed  here  to  select  their  course  of  study,  as  they  are  in 
many  of  the  universities  in  Europe,  so  that  they  may  be  fitted  for  the 
occupations  which  they  are  to  follow  in  life. 

Mr.  WEBSTER.    Mr.  Chairman :  I  offer  an  amendment. 

The  SECRETARY  read: 

"  The  University  of  California  shall  constitute  a  public  trust,  subject  to 
such  legislative  control  as  may  be  necessary  to  insure  compliance  with 
.the  terms  of  its  endowment.  It  shall  be  entirely  independent  of  all 
political  or  sectarian  influences,  and  kept  free  therefrom  in  the  appoint - 
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ment  of  ita  Regents  and  in  the  adininietmtion  of  iU  affairs.  The  Legis- 
lature shall  provide  for  the  proper  iuvestnieut  and  security  of  the  several 
funds  of  the  University;  provided,  that  all  the  proceeds  of  the  public 
lands  donated  to  this  State  by  Act  of  Congress,  approved  July  second, 
eighteen  hundred  and  sixty-two,  and  the  Acts  amendatory  thereof,  fur 
the  support  of  a  College  of  Agriculture  and  Mechanic  AKs,  shall  be 
invested  in  a  separate  fund,  and  the  interest  thereon  to  be  appropriated 
exclusively  for  the  benefitand  supportof  said  Agricultural  and  Mechanic 
Arts  College,  as  specified  in  said  grant,  and  the  Legislature  shall  pro- 
vide"  

Thk  CIIAIEMAN.    The  amendment  is  not  in  order  at  present. 

SPKKCB   0?"  MB.  FBIUD. 

Me.  FREUD.  Mr.  Chairman  :  I  rise  to  speak  in  defense  of  the  Uni- 
versity of  California.  As  a  member  of  the  Committee  on  Education,  I 
desire  to  express  tny  approval  of  section  ten  of  the  report,  perpetuating 
our  State  Uiiiver.'^ity  in  its  existing  form  and  character.  As  a  graduate 
of  the  University,  I  feel  that  I  owe  it  as  a  duty  to  the  people  of  this 
State  to  siienk  frankly  and  fairly  of  their  highest  institution  of  learning;. 
It  has  fallen  to  my  lot  to  be  the  only  alumnus  of  the  University  in  this 
Constitutional  Convention.  I,  therefore,  feel  compelled  to  ask  your 
kind  attention  and  earnest  consideration  of  the  few  facts  and  thoughts 
which  I  shall  here  endeavor  to  present,  ^ould  I  overleap  the  allotted 
time,  I  hope  the  committee  will  indulge  me  a  few  moments  longer. 

It  is  needless  for  me  on  this  occasion  to  rehearse  to  you  the  inestimable 
value  and  importance  of  a  good  system  for  the  higher  education  of  the 
youth  of  our  country.  You  who  have  shared  its  blessings  know  full 
well  their  worth.  Those  of  you  whom  fortune  has  not  favored  with  so 
precious  a  privilege  are,  nevertheless,  ready  to  admit  its  magnificence, 
and  ever  zealous  to  bestow  it  upon  your  children.  In  every  pursuit  of 
life,  be  it  ever  so  high  or  so  humble,'it  is,  after  all,  grit,  and  brains,  and 
intelligence  that  in  the  end  will  carry  the  day.  A  free  and  pure  public 
school  system  is  the  imperishable  corner-stone  of  the  American  Repub- 
lic. The  lonely  school  house  on  the  distant  mountain  slope,  beside  some 
trickling  stream,  is  its  basis  of  power,  and  the  majestic  university  in  the 
vanguard  of  civilization  and  progress  is  its  tower  of  strength.  Enlarge, 
perfect,  complete  that  splendid  structure,  and  upon  it  will  be  erected  a 
republic,  whose  foundation  shall  rest  in  the  eternal  rocks  of  truth  and 
wisdom,  and  whose  career  shall  brighten  with  age  and  prosper  with 
time. 

Many  favorable  circumstances  have  combined  to  give  to  California  a 
University  of  which  she  may  well  be  proud.  Numerous  and  valuable 
grants  and  gifts  from  the  College  of  California,  from  Congress,  from  the 
State,  and  from  private  individuals,  united  to  create  and  foster  it  in  its 
infancy,  and  now  m.iintaiu  it  in  its  growing  maturity.  Its  course  has 
been  directed  and  guided  by  many  wise  and  faithful  mcu.  But  ten 
years  old,  it  has  risen  from  a  mere  infant, an  obs'ure  college, to  the  rank 
of  one  of  the  best  and  most  famous  univeraitics  in  the  land.  In  eighteen 
hundred  and  sixty-nine  it  started  with  but  forty  students.  To-day  it  has 
over  three  hundred, and  including  the  professional  colleges,  a  grand  total 
of  over  five  hundred.  It  has  to  day,  in  active  operation,  eight  complete 
colleges— Agriculture  (three),  Engineering  (two),  Chemistry,  Law,  Let- 
ters, Mechanics,  Medicine,  Mining,  with  all  their  subordinate  branches, 
are  fairly  and  fully  represented.  The  University  library  numbers  over 
fifteen  thousand  volumes.  The  museums,  cabinets,  and  laboratories  are 
among  the  most  complete  of  any  this  side  of  the  Atlantic.  The  rapid 
progress  and  prosperity  of  the  University  of  California  is  a  most  mar- 
velous event.  It  stands  without  a  parallel  in  the  recorded  history  of 
either  ancient  or  modern  learning. 

The  University  of  California  has  been  established  by  the  Legislature 
in  accordance  with  the  Constitution,  and  intrusted  to  the  care  of  a  Board 
of  Regents,  consisting  of  the  Governor,  the  Lieutenant  Governor,  the 
Spfeikerof  the  .\ssembly,tlie  State  Su|)erintendcntof  Public  Instruction, 
the  President  of  the  State  Agricultural  Society,  the  President  of  the 
Mechanics  Institute  of  San  Fraucisco,  the  President  of  the  University, 
and  sixteen  appointed  Regents.  The  oflice  of  Resent  is  wholly  hon- 
orary. There  is  no  pay  attached  to  the  position.  The  instruction  and 
government  of  the  students  at  Berkeley  are  intrusted  to  the  Academic 
Senate,  consisting  of  some  thirty-six  professors  and  instructors.  They 
have  been  selected  for  their  special  qualifications  for  the  lines  of  inquiry 
and  work  assigned  to  them.  They  are  rccoguiied  authorities  in  their 
respective  departments,  and  many  of  them  arc  men  renowned,  not  only 
in  this  country  but  also  in  Eurojra.  The  benefits  of  the  presence  of  a 
body  of  men  so  able  and  learned  cannot  be  overestimated.  Under  this 
system  of  administration,  in  scarcely  a  decade,  the  University  has  grown 
and  prospered  with  so  much  satislaction  and  such  marked  success.  I 
take  this  opportunity  to  publicly  express  my  unqualified  admiration  for 
the  general  policy  of  the  Board  of  Regents,  and  the  zeal  and  nobility  of 
the  Faculty  of  the  University.  Say  what  you  will  of  their  failings,  and 
charge  what  you  may  to  their  mistakes,  there  nevertheless  stands  in 
dauntless  majesty  a  masterpiece  of  intellect  and  skill  that  has  redounded 
to  the  honor  and  credit  of  California,  and  shall  keep  the  memory  of 
their  services  forever  green  in  the  minds  and  hearts  of  a  generous 
posterity. 

I  cannot  believe  that  this  committee,  or  the  people  of  the  State,"i8  pre- 
pared to  change  and  sacrifice  a  system  of  administration  that  has  proved 
BO  e6Scient  and  faithful.  Objection  has  been  raised  to  the  appointment 
of  a  portion  of  the  Board  of  Regents.  It  is  urged  that  they  should 
be  elected  directly  by  the  people.  No  person  more  sincerely  objects 
to  appointment  of  public  otncers  than  I,  whenever  it  can  be  avoided 
with  policy  and  wisdom,  but,  sir,  experience  has  invariably  shown  that 
the  election  of  Regents  involves  the  destruction  and  ruin  of  the  Uni- 
versity. Political  prejudices  and  conspiraces  creep  into  the  institution  and 
poison  its  best  blood,  and  vitiate  its  highest  energies.  It  sets  the  Uni- 
yersity  adrift  upon  the  boisterous  sea  of  politics,  sure  to  wreck  to  pieces 
on  the  rocksiif  partisan  strife  and  party  contention.     A  careful  research 


into  this  matter  has  thoroughly  convinced  me  that  no  surer  and  quicker 
way  could  be  devised  to  strangle  our  young  University  than  thus  to  hurl 
it  into  the  cesspool  and  whirl|HK>l  of  politics. 

Now,  a  word  or  two  as  to  the  agricultural  department.  Many  rumors, 
nearly  all  utterly  unfounded,  prevail  as  regards  the  nature  and  man- 
agement of  the  agricultural  department  of  the  University.  jTheso 
rumors  have  sought  to  bring  that  department  into  some  disrepute.  For 
example,  I  have  heard  it  said  that  there  was  but  one  student  enrolled 
in  that  college.  The  fact  of  the  matter,  however,  is  that  there  are 
at  present  some  twenty  students  r^ularly  attending  the  college  of 
agriculture.  The  work  in  this  department  includes  both  practice  and 
theory,  experiment  and  ol>servation.  To  be  sure,  the  students  are  not 
exercised  in  plowing,  and  hoeing,  and  reaping,  and  threshing,  for  these 
are  mere  mechanical  operations  of  agriculture,  and  are  best  acquired  on 
the  farm  at  home ;  but  they  are  taught  w  hy  to  plow,  when  to  plow,  and 
how  deep.  They  are  taught  what  crops  to  sow  in  certain  soil,  and  what 
rotation  of  crops  will  best  maintain  the  fertility  of  the  soil;  in  a  word, 
they  are  taught  all  the  several  principles  which  govern  the  devel- 
opment of  plants  under  all  variations  of  circumstances  and  conditions, 
and  that,  aUer  all,  is  the  rational,  scientific,  and  only  true  agriculture. 
This  department  has  already  begun  an  agricultural  survey  of  the  Stale, 
aud  Berkeley  is  now  an  experiment  station  to  investigate  the  varied  soils 
of  California.  I  need  not  ailate  up<m  the  immense  value  of  such  a  work 
to  the  farmers  throughout  the  land.  It  will  furnish  the  basis  for  an 
intelligent  and  comprehensive  conception  of  the  marvelous  agricultural 
resources  of  the  Pacific  Slope. 

Again,  sir,  it  has  been  urged  that  the  Agricultural  College  should  be 
detaohe<l  and  separated  from  the  rest  of  the  University, so  that  it  may  be 
more  efficient  under  the  (Jirect  control  of  the  farmer.  I  hope,  sir,  that  a 
proposition  so  monstrous  will  not  be  entertained  by  this  honorable  body, 
and  leastof  all,  by  any  farmer  upon  this  floor.  What  farmer  would  con- 
sent to  withdraw  agricultural  education  from  contact  with  higher  culture 
in  other  branches?  Where  is  the  farmer  who  would  make  his  sons  the 
mere  hewers  of  wood  and  drawers  of  water?  That,  sir,  is  not  the  ambi- 
tion of  the  fanning  people  of  California.  If  you  would  have  the  young 
farmer  look  with  pride  to  his  profession,  and  deem  it  as  it  should  be,  the 
peer  of  any  other  on  earth,  then,  sir,  never,  never,  I  say,  for  one  moment 
iiermit  the  institution  where  its  principles  are  taught,  to  be  divorced 
from  your  State  University,  where  are  reared  all  other  educated  men  in 
the  State.  But,  sir,  this  system  of  separate  organization  for  agricultural 
colleges  has  been  tried  in  this  country  and  in  Europe,  and  has  always 
proved  a  backward  step,  aud  in  many  cases  a  disa.''trous  failure,  tu 
course  of  time  the  labor  colleges  have  either  developed  into  universities, 
or  dwindled  into  second-class  and  low  grade  boarding  schools.  Divide 
the  University  of  California,  and  you  inevitably  wouud  its  efficiency 
and  destroy  its  utility. 

I  admit  that  I  love  the  University  as  the  student  loves  his  alma  mater. 
I  have  spent  the  four  happiest  and  proudest  years  of  my  life  amidst  its 
aacred  groves  and  within  its  solemn  halls.  I  have  seen  it  rise  from  the 
tiny  acorn  to  the  stately  oak.  While  I  know  and  cherish  all  its  virtues, 
yet  I  am  not  blind  to  its  failings.  As  human  nature  is  far  from  perfect, 
so  human  work  lacks  perfection.  But,  sir,  take  it  all  in  all,  and  I  frankly 
pronounce  the  University  of  California  the  best  and  grandest  investment 
of  the  people  of  this  State.  That  institution,  sir,  is  paying  a  dividend  to 
the  State  of  California  that  shall  increase  and  multiply  with  years.  It 
is  a  noble  monument  to  the  enlightenment  and  munificence  of  the  people 
of  this  commonwealth. 

Tlie  section,  as  reported  by  the  committee,  perpetuates  this  great  and 
sublime  work.  With  no  other  interest  than  the  welfare  and  prosperity 
of  California;  with  no  other  feeling  than  a  love  for  an  institution  that 
radiates  knowledge  and  ennobles  labor;  I  appeal  to  you,  gentlemen,  to 
sanction  it  with  your  approval.  Especially  do  I  call  upon  the  working- 
men  and  grangers  to  cheer  it  on  with  your  encourageuieut,  and  push  it 
forward  with  your  support.  The  University  of  California  should  be  the 
favorite  child  of  the  laboring  classes  throughout  the  land.  Its  doors  are 
free  and  open  to  all  residents  of  California,  without  regard  to  sex.  The 
son  of  the  poorest  peasant,  no  matter Jiow  lowly,  wherever  his  birth,  or 
whatever  his  creed,  may  find  at  Berkeley  an  institution  to  carry  him  to 
the  furthest  realms  of  knowledge,  and  fit  him  for  the  highest  functions 
of  citizenship.  Three  fourths  of  the  students  at  the  University  are  the 
sons  of  poor  men,  hailing  from  every  portion  of  the  State.  And,  sir,  if 
there  be  a  spot  on  earth  where  poverty  and  wealth  are  measured  by  the 
sole  standard  of  manhood  and  worth,  it  is  the  University  of  California. 
That  institution,  sir,  is  the  very  essence  and  epitome  of  democracy.  The 
rich  man  can  send  his  son  to  the  East  or  to  Europe  for  a  college  educa- 
tion. The  son  of  the  poor  man  must  find  at  home  the  food  to  nourish 
his  ambition,  or  forever  grope  in  darkness  and  despair. 

The  University  is  etill  struggling  in  its  infancy,  but  its  future  is 
resplendent  with  promise  already.  Generous  men  are  showering  upon 
it  endowments  of  wealth.  It  is  now  very  nearly  self-supporting.  In  a 
few  years  more  it  will  no  longer  require  State  aid.  In  a  few  years  more 
it  will  live  and  thrive  upon  its  own  resources.  We  only  ask  that  It  may 
be  kept  aloof  from  the  avarice  aud  turmoil  of  political  parties.  We  only 
ask  that  it  may  be  left  to  prosper  in  the  future  as  it  has  in  the  past,  and 
many  of  you  will  live  to  see  the  University  of  California  the  first  and 
foremost  educational  institution  on  the  American  continent.    [Applause.] 

SPEKCH   or   HR.   WINANS. 

Mr.  WINANS.  Mr.  Chairman :  The  amendment  of  the  honorable 
member  from  Los  Angeles  is  unnecessary,  because  the  objects  which  it 
seeks  to  attain  have  already  been  reached.  I  will  refer  you  to  the  report 
of  President  Oilman  in  reference  to  the  Department  of  ^Agriculture, 
from  which  I  read  as  follows : 

'  The  most  noteworthy  changes  in  the  College  of  Agriculture  are  the 
appointment  of  a  new  professor  in  that  department,  the  commencement 
of  field  and  garden  work,  and  the  enlistment  of  special  lecturers  to  sup- 


Digitized  by 


Google 


Jan.  21,  1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


ini 


plement  the  regular  instructions  of  the  professor.  The  outdoor  work  is 
subordinate  and  auxiliary  to  the  class-room  instructions  of  the  Professor 
of  Agriculture,  but  its  general  direction  is  intrusted  by  law  to  the  Sec- 
retary, Under  him  an  accomplished  and  experienced  gardener  has  been 
employed. 

"  On  the  first  of  February,  eighteen  hundred  and  seventy-five.  Secre- 
tary Stearns  made  the  following  report  of  the  work  which  ne  had  com- 
menced. A  more  extended  statement  may  be  expected  before  the  session 
of  the  Legislature : 

On  the  flnt  day  of  June,  elgliteen  handred  and  nventy-foar,  work  in  this  depart- 
ment wan  cuinmonced,  and  hns  been  punned  with  energy.  A  poitlon  of  the  frrounds 
dedicated  to  practical  agriculture  ha«  been  thoronglily  plowed,  graded,  and  other- 
wiM  prepared  by  deep  trenching  and  working  over,  for  nursery  purposes 

Two  propagHting  houses  have  been  con^trncted  and  were  ready  for  use  in  the  lat- 
ter IMrt  ot  August,  eighteen  hundred  and  seventy -four,  and  a  comniodions  and  con- 
venient building  for  workrooms,  with  suitable  benches  for  potting  and  handiii  g 
plants  constructed,  with  storage  arningempitts  f.  r  prepared  soil,  pots,  tools,  etc.,  and 
a  suitable  ofUce  for  gardener,  and  sleeping-mom  for  watchman.  Tlie  pro|tagating 
houses  are  of  the  dimensions,  respectively,  of  thiny  by  twenty  feet,  and  rixiy-four 
by  fifteen  feet,  and  in  the  rear  of  the  intt^r  Is  a  lalMratory  pertaining  to  said  houses, 
sixty-four  feet  in  length  l>y  twelve  feet  in  width.  These  buildings  are  arrangetl  so 
as  to  facilitate  the  work,  and  so  conveniently  placed  that  the  whole  is  easily  super 
vised  by  the  gardener.  The  propagation  of  plants  of  econcniic  value,  as  well  as 
such  species  as  are  more  particularly  required  lor  the  pnrpoaeofillHstmting  general 
botany,  and  ornamenting  the  gniunds,  in  pursttance  of  the  general  plan  de\Tsed  by 
Mr.  W,  H.  Hall,  was  at  once  commenced,  and  such  vegetable  forms  as  are  valuable 
to  the  pomotogist,  and  necessary  to  illustrate  floriculture  oad  arlioricnltnre,  have 
already  been  produced  in  large  numbers.  The  entire  domain  belonging  to  the  Uni- 
versity Includes  two  hundred  acres,  sloping  to  the  west,  a  parallelogrnm  in  general 
sliape,  and  presenting  quite  a  diversified  tnpttgrapliv ;  its  lower  p,>rtion  being  about 
two  hundred  feet  above  the  level  of  San  Francisco  Bay,  and  rising  toward  the  oast 
into  hills,  the  summits  of  which  are  al>out  nine  hundred  feet  above  the  sea-level. 
Some  forty  acres  are  reserves]  for  agricnltuml  puri>oses  and  experiments,  and  the 
remainder  to  illustrate  the  principles  and  methods  of  landscape  ornamentation,  for- 
estry, botany,  and  allied  studies, 

A  well  designed  and  convenient  barn,  thirty-six  by  forty-four  feet,  and  a  story  and 
a  half  in  height,  has  been  built,  and  the  principal  road  which  traverses  the  farming 
grounds  has  l>een  marked  out  and  partly  graded,  to  fa'-ilitate  the  farm  work. 

The  propsgating  iiotises  were  ready  for  use  on  the  twenty-secotid  day  of  Augnst. 
since  which  date  ten  thousand  plants  of  twenty  species  of  eucalyptus,  five  thousand 
acacias  of  twenty-five  species,  two  hundred  si>eciea  of  native  and  foreign  ccmifene. 
also  numemus  rare  forms  peculiar  to  Auslraliuiia,  South  and  Central  America,  and 
elsewhere,  and  malty  species  of  textile,  mo<ilcinal,  and  other  economic  plants,  have 
been  pnidnced.  We  may  mention  one  hundred  and  twelve  varieties  of  roses,  thir- 
teen of  azeleas,  twelve  of  camelias,  and  six  of  magnolias,  for  ornamental  purposes 
The  planting  of  a  standani  orchard,  for  the  purpose  of  correcting  tiie  nomenclature 
of  the  ^Its  already  in  cultivation,  and  for  furnisbing  hereafter  scions  and  plants 
for  4  istribution  through  the  State,  as  welt  as  for  the  Introduction  of  new  varieties 
to  be  distributed  as  atajve,  has  received  proper  consideration. 

Now,  if  gentlemen  will  give  me  tbeir  attention,  I  will  endeavor 
to  show  them  bow  the  University  stands,  and  I  do  hope  they  will  pay 
such  attention  as  the  importance  of  the  subject  demands.  Sir,  the  Act 
of  Congress  provided  for  a  land  grant  of  one  hundred  and  fifty  thousand 
acres,  and  that  the  moneys  realized  from  the  sale  of  sncb  land  shall  be 
invested,  and  shall  constitute  a  fund,  a  perpetual  fund,  which  shall 
remain  forever  undiminished,  the  interest  of  which  is  to  constitute  an 
endowment  fund,  for  the  support  and  maintenance  of  at  least  one  college 
where  agriculture  and  the  mechanic  arts  are  to  be  taught,  but  not  to  the 
exclusion  of  other  sliidies.  Now,  it  is  an  entire  mistake  to  assume  that 
this  University  was  to  be  eilitirely  an  Agricultural  College.  Even  the 
Agricultural  College, so  fares  the  Congressional  enactment  and  donation 
extend,  was  nut  limited  to  agriculture.  On  the  contrary,  it  is  provided 
that  there  is  to  be  not  less  than  one— there  may  be  more  than  one — not 
less  than  one  college,  where  the  leading  object  is  to  be,  without  excluding 
other  studies,  the  promotion  of  such  branches  of  learning  as  relate  to 
"agriculture"  and  the  "mechanic  arts;"  and  both  those  terras  are  quali- 
fied, because  the  Act  declares  that  the  studies  are  to  be  such  as  are  related 
to  the  subjects  of  agriculture  and  the  mechanic  arts. 

This  includes,  in  a  measure,  the  entire  scientific  course,  because  all  the 
departments  of  the  scientific  course  are  related  to  agriculture  and  the 
mechanic  arts.  Then  there  is  also  military  instruction,  which  is  made 
essentially  a  portion  of  the  rduirements  of  the  Act.  Then  there  are 
still  other  studies,  classical  and  scientific,  which  the  Act  says  must  not 
be  excluded.  Furthermore,  the  Congressional  grant  provides  that  the 
modes  of  instruction  shall  be  conducted  in  such  manner  as  the  Ijegisla- 
tnre  of  the  State  shall  prescribe,  in  order  to  promote  the  liberal  and 
practical  education  of  the  industrial  classes  in  the  several  pursuits  and 

frofessions  in  life.  What  is  meant  by  the  term  "liberal  education?" 
t  is  such  as  shall  constitute  a  liberal,  practical  education,  in  the  several 
fursuits  and  professions  of  life.  That  is  what  the  Act  itself  declares. 
t  docs  not  contemplate  teaching  agriculture  alone;  it  is  to  teach,  not  to 
the  exclusion  of  otner  scientific  and  classical  studies,  such  studies  as 
relate  to  agriculture  and  the  mechanic  arts,  in  order  to  promote  the  lib- 
eral education  of  the  industrial  classes,  and  in  order  to  promote  the 
higher  education  of  the  people  in  all  the  departments  of  learning,  in 
all  the  departments  of  industry,  in  all  the  departments  of  intellectual 
advancement.  This  is  the  very  thing  that  the  Federal  Government  has 
been  doing,  and  designing  to  do  ever  since  it  had  public  lands  to  dispose 
of  for  the  purposes  of  education,  and  devoted  them  to  that  object. 

Now,  sir,  the  Act  of  the  Legislature  establishing  the  University  was 
ill  exact  accordance  with  the  Act  of  Congress  donating  these  lands.  I 
will  read  ac;ainfrom  President  Oilman's  statement: 

"The  State  of  California,  like  most  of  the  newer  States  of  the  Union, 
received  from  the  General  Government  a  certain  portion  of  the  public 
lands  for  the  use  of  a  seminary  of  learning;  and  the  Constitution 
of  the  State  provided  for  the  bestowal  of  these  and  other  funds  upon 
a  .State  University.  This  was  the  nucleus  of  the  University  of  Cali- 
fornia. 

"  IndependenfTif  State  action,  a  private  corporation,  established  in 
Oakland,  maintained  for  several  years  an  institution  of  learning  under 
the  name  of  the  College  of  California.  It  acquired  lauds,  funds,  and 
good-will.    When  the  University  was  organized  it  relinquished  the  field 


and  gave  up  its  property  to  the  State,  on  condition  of  the  perpetual 
maintenance  of  a  College  of  Letters. 

"  In  eighteen  hundred  and  sixty-two,  the  National  Government 
bestowed  on  the  various  States  of  the  Union  a  certain  amount  of  scrip  in 
the  public  lands,  for  the  maintenance  in  each  State  of 'at  lejtst  one  col- 
lege where  the  leading  object  shall  be,  without  excluding  other  scientific 
and  classical  studies,  and  including  military  tactics,  to  teach  such 
branches  of  learning  as  are  related  to  agriculture  and  the  mechanical 
arts,  in  such  manner  as  the  Legislatures  of  the  States  may  respectively 
jjreseribe,  in  order  to  promote  the  liberal  and  practical  education  of  the 
industrial  classes  in  the  several  pursuits  and  professions  in  life.' 

"  The  scope  of  this  national  cniiowment  has  been  well  defined  by  many 
writers,  but  by  none  more  clearly  than  in  the  following  paragraph, 
which  was  written  by  Professor  Alnerton,  once  of  the  Illinois  Industrial 
University,  and  now  of  the  Rutgers  Scientific  School  in  New  Brunswick, 
New  Jersey.  After  referring  to  the  terms  of  the  grant  as  proscribed  by 
Congress,  he  says: 

This  language  certainly  does  not  contemplate  the  teaching  of  "  agriculture  "  alone, 
Imt  of  all  the  natural  sciences  which  underlie  its  law-s  and  processes,  all  the  mathe- 
matical and  physical  sciences  which  are  the  iMtsisof  the  mechanic  arts,  and  wluttever 
else  Is  adapted  to  promote  "  the  liberal  and  practical  education  of  the  Intlustrial 
ciivsses,*"  not  even  excluding  cliutsical  studies.  It  is,  in  short,  the  statement  of  a 
comprehensive  scheme  for  promoting  the  higher  education  of  the  people — a  thing 
which  the  government  has  been  di  ing  ever  since  it  first  had  public  lands  to  dispose 
of.  Tlie  institutions  thus  fouudcfi  have  come  to  be  generally  spoken  of  as  "agricul- 
tural colleges."  simply  for  want  of  a  more  convenient  designation,  and  prnlmbly, 
also,  because  '*  agriculture*'  happens  to  be  the  first  luiportant  word  in  that  part  of 
the  law  Just  qnoted. 

"After  prolonged  discussion  among  the  friends  of  higher  education, 
the  Legislature  organized  the  Uuiversity  of  California,  by  an  Act, 
approved  March  twenty-three,  eighteen  hundred  and  sixty-eight,  which 
was  somewhat  modified  by  the  passage  of  the  Political  Code,  and  has 
since  received  some  additional  amendments.  The 'Organic  Act,' thus 
modified,  still  governs  the  University.  It  is  printed  with  the  last  legis- 
lative revisions  in  the  University  Rfegisters  for  eighteen  hundred  and 
seventy-four  and  eighteen  hundred  and  seventy-five.  The  Board  of 
Regents,  on  whom  these  laws  devolved  the  administration  of  the  Uni- 
versity, was  originally  constituted  as  follows,  in  four  distinct  classes : 

a.  The  Qovernor  Lieutenant  Governor,  and  State  Superintendent  of  Sdiools,  all 
elected  by  popular  vote,  and  holding  office  for  four  yean,  and  the  Speaker  of  the 
Assembly  holding  office  for  two  year«,  and  elected  by  members  of  the  Assembly, 
were  the  official  representatives  of  tlie  State. 

6.  The  President  of  the  State  Agricultural  Society  and  the  President  of  the 
Mechanics'  Institute  in  San  Krarcisco,  elected  annually  liy  tliese  societies,  were  the 
representatives  of  the  agricultural  and  mechanical  interests  of  the  State. 

c.  flight  memlK-rs  of  the  B.)ard,  holding  office  for  sixteen  years,  were  appointed 
by  the  Governor,  with  the  approval  of  the  Senate. 

d.  Eight  membei-s  of  the  Board,  holding  office  for  sixteen  years,  were  elected 
OS  honorary  Regents,  and  were  chosen  "  from  the  body  of  the  State  by  the  official 
and  apiKilnted  members." 

"  The  law  expressly  declared  that  no  member  of  thtf  Board  should  be 
deemed  a  public  oflicer  by  virtue  of  such  membership,  but  he  should  he 
deemed  as  discharging  exclusively  a  private  trust.  The  Regents  were 
furthermore  required  to  become  incorporated  under  the  general  laws  of 
the  State.  These  provisions  were  intended  to  secure  stability  in  the 
Board,  and  the  Removal  of  the  University  from  political  interference; 
while  at  the  same  time  the  official  representatives  of  the  State  had 
power  to  prevent  and  correct  abuses.  Care  was  also  taken,  by  providing 
six  different  modes  of  membership,  and  tenures  of  oflice  which  vary  in 
length  fron\  one  to  sixteen  years,  that  the  Board  should  not  be  the  rep- 
resentative of  any  class  or  faction.  Sectarian  and  ecclesiastical  influ- 
ences were  precluded  by  a  requirement  that  a  majority  of  the  Board 
should  not  be  '  of  any  one  religious  sect,  or  of  no  religious  sect.' 

"  It  would  be  well  for  the  State  if  these  historic  statements  in  respect 
to  the  origin  of  the  University  of  California  were  more  generally 
remembered.  It  is  frequently  asserted  that  the  University  was  founded 
as  an  agricultural  college,  and  that  the  College  of  Letters  should  have 
no  place  in  the  organization ;  whereas  the  truth  is,  that  the  State,  in  its 
Constitution,  provided  for  the  establishment  of  a  University,  and  all 
subsequent  legislation  has  tended  toward  a  liberal  and  comprehensive 
institution,  in  which  all  higher  studies  should  be  taught." 

Sir,  I  desire  that  the  committee  should  understand  that  the  University 
exists  in  exact  accordance  with  the  organic  Act  of  the  Legislature  of  the 
State  of  California,  which  Act  is  in  entire  accordance  with  the  terms  of 
the  Congressional  grant.  Tffe  have  kept  it  up  and  maintained  it  for  ten 
years  ui>on  precisely  the  same  terms  and  conditions  as  those  which  were 
originally  prescribed  by  Congress.  In  the  first  place,  before  it  was 
organized,  the  College  of  California,  a  private  institution  of  large  wealth 
and  influence,  came  forward  and  donated  its  entire  property  to  the  State, 
on  condition  that  a  College  of  Letters  should  be  perpetually  maintained 
and  constitute  a  portion  of  the  State  University.  The  State  accepted 
that  donation,  which  was  entirely  independent  of  the  Congressional  grant. 
Thereupon  the  University  of  California  was  created,  in  accordance  with 
both  the  donation  and  the  terms  of  the  Congressional  grant. 

Let  us  inquire  what  property  the  University  now  holds  outside  of 
what  the  grant  conferred.  It  has  property  that  amounts  now  to  nearly 
three  million  five  hundred  thousand  dollars,  besides  what  has  been 
derived,  and  is  to  be  derived  in  future,  from  the  Cpngressional  grant, 
which  amounts  to  about  seven  million  dollars  more.  That  includes  all 
which  has  been  received, and  is  to  be  received  hereafter,  from  the  grant. 
Thus,  while  the  grant  will  realize  more  than  seven  million  dollars,  the 
University  has  property  of  its  own,  derived  from  other  sources  and  situ- 
ated in  Oakland,  amountingto^hree  millions  and  a  half.  And  it  has  no 
present  debts.  Although  it  has  been  said  on  this  floor  that  the  institu- 
tion is  in  debt,  that  assertion  is  untrue.  And  the  whole  of  its  property, 
both  real  and  personal,  is  entirely  unincumbered.  Now,  the  President 
of  the  University  explains  its  financial  condition,  and  that  of  its  differ- 
ent funds,  and  shows  the  extent  of  its  properties,  as  follows : 
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DEBATES  AND  PROCEEDINGS 


Wednesday, 


UDOWIIIIITS— (ritOH  OOHaRIHlOKAL  OSANTS). 

Land  Fund— From  uIm  of  land,  gnnt  160,000  acna $356,273  03 

Seminary  Land  Fund — From  ulaa  ander  grant  of  Mvant^- 

two  aectluns I9,&0S  99 

Forfeited  Soniinary  Land  Fund — From  Balea  of  forfeited 

landa  resold  by  tb«  Begenta  of  the  UnlTerslty 480  00 

Total  cash  reoeipta  tnm  Congretaional  endowmenta f37C,2S9  02 

i.voovE— (raoit  coKoaiaaioNAL  ■mdowhektc). 

Land  Fund  Interest — From  interest  receiTed  on  deferred 
payments  of  principal,  grant  of  150,000  acres (182,776  82 

Land  Fund  Fees — From  fees  on  applications,  certificates  of 
deposit,  and  patents . 9,262  60 

Interest  on  excess  payraenta 3,372  46 

Seminary  Land  Fund  Interest— (On  bonds) 1,111  60 

Seminary  Land  Fund  Interest — On  deferred  payments. 
Controller's  warrants 698  48 

Forfeited  Seminary  Land  Interest 646  82 

Forfeited  Seminary  Land  Fund  Fees 16  00 

Special  Investment  Fund  Interest — From  investment  of 
excess  payments  In  bonds 1,042  00 

Interest  on  Certificates  of  Deposit — From  interest  on  pre- 
liminary deposit  of  one  dollar  per  acre,  made  by  appll-  - 
cants  for  lands  under  the  grant  of  150,0Uu  acres;  said 
deposits  held  by  the  Land  Department  of  the  University, 
awaiting  action  by  the  United  States  Land  Offices 14,699  56 

United  States  Endowment  Interest— From  interest  on  bonds 
purchased  from  proceeds  of  sales  of  land  belonging  to  the 
grant  of  150,000  acres 35,609  03 

Seminary  and  Public  Building  Land  Fund  Interest — From 
Interest  on  deferred  payments  of  principal,  Controller's 
warrants 27,217  00 


$276,242  17 


Total  cash  receipts  fh)m  Congresdonal  endowinsnti  and 
income  therefrom.... ..........„......_...„...........  $662,601  17 


TRVn  rOHM. 


Excess  Payments — From  collections  of  $1  26  per  aera  on 

double  minimum  landa . _.     (61,974  84 

State  Geological  Survey— Collectioos  ou  account  of 4,417  85 

Total  cash  receipts  from  Trust  Fund . . „. 


$66,392  69 


College  of  California— From  amounts  received  ftvm  sales 
of  real  estate,  etc $83,236  00 

Bulldinir  Fund — From  amounts  received  for  construction 
of  buildings 357,396  37 

Amounts  of  income  received  from  the  State  to  pay  current 
expenses 662,160  42 

Total  cash  receipts  from  all  sources ... . 


$440,031  37 


..$1,821,675  65 

"  What  have  the  Kegenta  of  the  University  to  »how  for  their  expend- 
iture? 

"  1.  They  have  secured  a  corps  of  professors  and  instructors  of  ability 
and  reputation,  and  established  a  curriculum  of  studies  which,  for  its 
range  and  variety,  beai-s  comparison  with  the  oldest  and  best  endowed 
institutions  in  the  Eastern  States.  * 

"2.  They  have,  in  the  course  of  nine  years,  succeeded  in  establishing 
an  institution  of  high  grade,  which  already  assumes  an  acknowledged 
rank  among  the  Universities  of  our  country — in  which  instruction  is 
imparted  in  all  branches  of  culture  and  useful  knowledge)  free  to  all 
residents  of  California,  both  male  and  female.  No  money  consideration 
can  represent  the  value  of  such  an  institution  to  the  State. 

"3.  The  amount  expended  for  instruction  in  its  various  forms,  for  free 
scholarships,  and  for  support  (during  a  short  period)  of  a  Preparatory 
Department,  has  of  course,  gone  beyond  recall.  For  this  they  have 
nothing  tangible  to  show.  It  is  represented  by  the  knowledge  imparted 
to  hunare<ls  of  the  youth  of  our  State.  It  will  assuredly  bear  its  fruits 
in  time,  in  the  form  of  wise  statesmen  and  legislators,  accomplished 
scholars,  original  thinkers  and  investigators,  able  jurists,  public  bene- 
factors, and  virtuous  citizens.  Dollars  and  cents  cannot  represent  the 
value  of  these  contributions  to  modern  civilization. 

"4.  But,  aside  from  the  intangible  blessings  conferred  by  the  Univer- 
sity, the  Regents  have  properties  of  great  value  to  show  for  the  money 
expended.    The  State  now  owns : 

(1.)  Two  hundred  acres  of  land  at  Berkeley,  with  cost  of  ornamenting, 

graiUng,  and  Improving  site — valued  at $2.'»0,000 

(2.)  Three  first  class  btiildings  at  Berkeley,  with  the  furniture  of  the  same      397,000 

(3.)  A  museum,  embracing  extensive  collections  of  geological,  mineralog- 
Icjil,  botanical,  and  ethnological  specimens;  also,  works  of  art,  etc., 
mostly  private  donatioiiB 

(4.)  A  library,  containing  over  14,000  volumes — expended  by  Begenta 

Private  donations  (estimated  value) 

(5.)  Collections  of  apparatus,  physical,  chemical,  and  other  aids  to  instruc- 
tion. 


(6.)  Eight  (8)  cottages  for  students.. 
(7.1  Gynina 


nasium  building — recently  the  gift  of  Mr.  A.  K.  P.  Harmon 

(8.)  Printing  office  projierty , 

Printing  press— gift  of  Dr.  Samuel  Herritt 

(9.)  ProiAgating  houses,  barn,  farm  implements,  and  orchard  containing 

over  five  hundred  vuilcties ;  also,  many  varieties  of  grapes,  etc 

(10.)  Forty -seven  acres  of  land  near  Oakland— a  gift  from  the  late  Edward 

Tompkins — present  value 

(11.)  Toland  Medical  Hall,  in  San  Francisco— a  gift  from  Dr.  H.  H.  Toland. 

(12.)  Medal  Fund— a  gift  from  friends  of  the  Unlvenity 

(13.)  Brayton  property — mortgaged  notee .*.' . 

Braylon  property — investment  in  bonds 

(14.)  Seminary  Land  Fund— invested  by  Regents  in  six  per  cent,  bonds — 

cost . . .»„ 


.10,000 
18,000 
17,000 

25,000 
24,000 

7,000 
2.500 
1,600 

4,800 

40,000 
75,000 
2,600 
68,530 
20,140 

19,380 


ToUI $1,022,4501 


And  these  funds  are  invested  in  the  best  securities  that  can  be  obtained, 
which  securities  are  deposited  in  the  office  of  the  Treasurer  of  the  State. 
There  is  no  danger,  therefore,  of  any  pecuniary  loss  being  sustained 
hereafter;  indeed,  no  possibility  of  its  occurrence. 

That  is  the  condition  of  the  University  of  California.  It  is  a  strong 
institution — strong  from  the  magnificent  endowment  of  0>ngress,  and 
strong  from  the  large  donations  derived  from  private  sources,  both  of 
which  exceed  in  the  aggregate  a  total  of  ten  millions. 

This  institution  exists  in  a  conglomerate4  form.  It  is  open  to  both 
sexes.  It  is  intended  for  all  classes.  It  is  subservient  to  all  interests. 
It  is  designed  to  eive  the  student  the  advantages  of  one  department  or 
of  several,  or  of  all,  in  his  election.  There  is  no  distinction  of  persons — 
all  men  stand  there  alike,  upon  a  common  platform. 

Permit  me  to  read  further  from  what  President  Oilman  says,  in  refer- 
ence to  the  advantages  which  the  poor  enjoy  in  common  with  the 
affluent: 

"  One  of  the  best  characteristics  of  the  American  colleges  is  the  bring- 
ing together,  on  terms  of  equality,  free  from  artificial  and  conventional 
distinctions,  young  men  of  different  pecuniary  conditions.  The  sons  of 
the  rich  and  of  the  needy  grow  up  side  by  side,  and  the  honors  which  tl^ey 
receive  from  one  another,  and  from  the  Faculty,  are  bestowed  without 
any  reference  to  the  homes  from  which  they  come.  Thus  year  after 
year  many  of  the  highest  distinctions  are  bestowed  upon  those  whose 
struggles  for  an  education  have  been  carried  on  in  the  face  of  extreme 
poverty,  and  sometimes  of  other  great  embarrassments.  In  the  Univer- 
sity of  Califoniia,  as  in  other  kindred  institutions,  the  honors  of  literary 
and  scientific  distinction  are  thus  bestowed  upon  the  most  meritorious, 
without  any  reference  to  their  antecedent  training.  It  is  a  great  advan- 
tage of  a  system  of  public  education,  particularly  in  this  country,  that 
it  orings  together,  on  terms  of  complete  scholastic  equality,  those  whose 
material  circumstances  difier  so  widely.  Almost  every  college  of  the 
country  has  found  it  expedient,  in  some  way  or  other,  to  provide  suitable 
eucouragement  to  young  persons  while  pursuing  their  courses  of  study. 
During  four  years  of  the  history  of  the  University  of  California,  there 
were  five  scholarships  the  incumbents  of  which  received  each  an  income 
of  three  hundred  dollars  per  year,  from  the  beginning  to  the  end  of  their 
course,  and  some  of  the  most  meritorious  scholars  here  graduated^owo 
their  education  to  this  timely  assistance;  but  the  change  in  the  law 
effected  by  the  Political  Code  abolished  these  scholarships,  and  no  such 
aid  is  now  given. 

"The  authorities  of  the  University,  however,  have  done  all  in  their 
power  to  throw  into  the  hands  of  those  who  wished  it  opportunities  to 
earn  money  in  various  ways.  Some  students  have  given  private  instruc- 
tion to  other  students  who  needed  assistance  in  their  studies;  others 
have  been  employed  on  holidays  and  in  vacations,  and  in  their  leisure 
hours,  in  rendering  assistance  in  various  manual  occupations,  both  in 
work  upon  the  grounds  and  elsewhere;  some  have  taken  care  of  the 
buildings,  and  some  of  the  heating  apparatus. 

"Another  agency  by  which  many  have  found  it  convenient  to  add 
to  their  income  has  been  employment  in  the  printing  office.  The  print- 
ing office  was  commenced  soon  after  the  University  was  removed  to 
Berkeley,  by  the  purchase  of  type  and  a  press  at  a  cost  of  one  thousand 
three  hundred  and  fifty  dollars,  which  was  given  to  the  University  by 
one  of  the  Regents  Subsequently,  the  Regents  appropriated  the  sum 
of  two  thousand  five  hundred  dollars  for  the  purpose  of^  expanding  this 
office.  It  has  been  found  an  exceedingly  convenient  part  of  the  appar- 
atus at  Berkeley,  and  has  been  the  means  also  of  imparting  to  many  of 
the  students  a  knowledge  of  a  useful  art,  and  of  euabling  many  deserv- 
ing persons  to  add  considerably  to  their  income.  So  far  as  students  have 
desired  work  in  connection  with  the  farm  and  garden  they  have  been 
allowed  the  opportunity,  and  in  this,  as  in  all  other  cases,  have  been 
paid  the  usual  wages  for  their  labor.  At  the  same  time  it  should  never 
be  forgotten  that  tie  scholastic  duties  of  the  various  courses  of  instruc- 
tion are  so  severe  as  to  task  all  the  powers  of  the  young  men  who  arc 
here  studying,  and  to  diminish  their  capacity  for'manual  labor.  The 
ability  to  add  to  one's  income  by  hard  work  while  pursuing  a  course  of 
study  varies  very  much  with  individuals.  Some  are  able  U>  do  a  great 
deal  in  this  way  without  impairing  their  standing  as  scholars;  but,  as 
a  general  rule,  it  is  obvious  that  the  chief  business  of  every  student 
should  be  the  mastery  of  his  lessons. 

"A  Students'  Loan  Association  has  been  organized  by  a  number  of 
liberal  gentlemen,  though  as  yet  no  funds  have  been  paid  in.  To  this 
association  we  may  look  with  confidence  for  aid  in  the  future  to  deserv- 
ing students."' 

Sir,  an  institution  of  that  kind  should  be  tenderly  fostered  and  cher- 
ished by  the  State  and  by  the  people.  It  should  be  beloved  by  every 
citizen,  and  guarded  with  a  zealous  care.  I  trust  this  Convention  will 
stand  by  it  and  refuse  to  obey  the  behests,  or  be  beguiled  by  the  artifices, 
of  those  who  seek  to  destroy  it. 

Mb.  MOREIiAND.  I  move  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 

Carried. 

IN    CONVENTION. 

Thk  PRESIDENT.  Oenllemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the  report 
of  the  Committee  on  Education,  have  made  progress,  and  ask  leave  to  sit 
again. 

IDJOUBNUINT. 

Mb.  TULLY.    I  move  that  the  Convention  do  now  a^oum. 
Carried. 

And  at  five  o'clock  r.  M .  the  Convention  stood  adjourned  until  to-mor- 
row morning,  at  nine  o'clock  and  thirty  minutes. 
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ONE  HUNDRED  AND  SEVENTEENTH  DAY. 

SiCBAMENTO,  'Wednesday,  January  22d,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  u„  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  a£  follows: 


PBESENT. 

Andrewg, 

Holmes, 

Reynolds, 

Ayers, 

Howard,of  Los  Angeles,  Rhodes, 

Barbour, 

Howard,  of  Mariposa, 

Ringgold, 

Barry, 

Huestis, 

Holfe, 

Barton, 

Hughey, 

Schell, 

Beersteclier, 

Hunter, 

Schomp, 

Belcher, 

Inman, 

Shatter, 

Bell, 

Johnson, 

Shoemaker, 

Biggs, 

Jones, 

Shurtleff, 

Blackmer, 

Joyce, 

Smith,  of  Santa  Clara, 

Boggs, 

Kelley, 

Smith,of  4th  District, 

Boucher, 

Kenny, 

Smith,of  San  Francisco, 

Brown, 

Keyes, 

Soule, 

Burt, 

Kleine, 

Stedman, 

Campbell, 

Laine, 

Steele, 

Caples, 

Lampson, 

Stevenson, 

Casserly, 

Larkm, 

Stuart, 

Chapman, 

lAvigne, 

Sweasey, 

Charles, 

Lewis, 

Swenson, 

Condon, 

Lindow, 

Swing, 

Cross, 

Mansfield, 

Thompson, 

Davis, 

Martin,  of  Alameda, 

Tinnin, 

Dean, 

Martin,  of  Santa  Cruz, 

Townsend, 

Dowling, 

McCallum, 

Tully, 

Dunlap, 

McComaa, 

Turner, 

Estee, 

McConnell, 

Tuttle, 

Evey, 

McCoy, 

Vacquerel, 

Farrell, 

McFarland, 

Van  Dyke, 

Filcher, 

McNutt, 

Van  Voorhies, 

Freud, 

Miller, 

Walker,  of  Marin, 

Garvey, 

Mills, 

.Walker,  of  Tuolumne, 

Glascock, 

Moffat. 

Waters, 

Gorman, 

Moreland, 

Webster, 

Grace, 

Morse, 

Weller, 

Graves, 

Murphy, 

Wellin, 

H^er, 
Hale, 

Nason, 

West, 

Kelson, 

Wickes, 

Harrison, 

Neunaber, 

White, 

Harvey, 

Ohleyer, 
O'Sullivan, 

Wilson,  of  Tehama, 

Heiskell, 

Wilson,  of  1st  District, 

Herold, 

Prouty, 

Winans, 

HerringtoD, 

Pulliam, 

AVyatt, 

Hitchcock, 

Reed, 

ABSIMT. 

Mr.  President. 

Barnes, 

Edgerton, 

Larue, 

Berry, 

Estey, 

Noel, 

Cowden, 

Fawcett, 

O'Donnell, 

Crouch, 

Finney, 

Overton, 

Doyle, 

Freeman, 

Porter, 

Dudley,  of  San  Joaquin,  Gregg, 

Reddy, 

Dudley,  of  Solano, 

Hall, 

Terry. 

Eagon, 

Hilbom, 

LBAVE  OF  ABSKMCB. 

Indefinite  leave  of  absence  was  granted  Mr.  Edgerton. 

THE  JOnaXAL. 

Mb.  LINDOW.    Mr.  Chairman:    I   move  that  the  reading  of  the 
Journal  be  dispensed  with  and  approved. 
So  ordered. 

PETITIONS. 

Mr.  van  dyke  presented  the  following  petition,  signed  by  a  large 
number  of  citizens  of  Alameda  County,  asking  the  exemption  of  certam 
property  from  taxation : 

To  the  Honorable  J.  P.  Hoge,  Prealdont,  and  to  the  membtra  of  tb*  Constitutional 
Convention : 
Grntlkmin:  Your  petitioners,  citizens  of  the  State  of  California,  and  residents 
of  Minion  San  Jo<4,  Alameda  County,.  Ualifornia,  moat  reepectfulljr  request  your 
honorable  body  to  exempt  from  taxation  all  property  used  exclnsiTely  for  charitable, 
educational,  and  cliurch  purposes. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation.  < 

Messrs.  Graves,  White,  Burt,  and  Nason  presented  similar  petitions. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

Messrs.  Howard,  of  Los  Angeles,  and  Van  Voorhies  presented  similar 
petitions. 

Referred  to  the  Committee  on  Revenue  and  Taxation. 

NEW  FBOPOSITION. 

Mb.  casserly.     Mr.  President :  I  desire  to  present  a  proposition, 
and  ask  that  it  be  ordered  printed  and  referred  to  the  proper  committee. 
Following  is  the  proposition : 

Abticle  — . 
state  ixdebtednis3. 
Sbctioh  1.    The  Legislature  shall  not,  in  any  manner,  create  any 
debt  or  debts,  liability  or  liabilities,  which  shall,  singly  or  in  the  aggre- 
140 


§ate  with  any  previous  debts  or  liabilities,  exceed  the  sum  of  three  hnn- 
red  thousand  dollars,  except  in  case  of  war  to  repel  invasion  or  sup- 
press insurrection,  unless  the  same  shall  be  authorized  by  some  law  for 
some  single  object  or  work  to  be  distinctly  specified  therein,  which  law 
shall  provide  ways  and  means,  exclusive  of  loans,  for  the  payment  of  the 
interest  of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay  and  dis- 
charge the  principal  of  such  debt  or  liability  within  twenty  years  of  the 
time  of  the  contracting  thereof,  and  shall  be  irrepealable  until  the  prin- 
cipal and  interest  thereon  shall  be  paid  and  discharged;  but  no  such 
law  shall  take  effect  until,  at  a  general  election,  it  shall  have  been  sub- 
mitted to  the  people  and  shall  have  received  a  majority  of  all  the  votes 
east  for  and  against  it  at  such  election;  and  all  moneys  raised  by  author- 
ity of  such  law  shall  be  applied  only  to  the  specific  object  therem  stated, 
or  to  the  payment  of  the  debt  thereby  created;  and  such  law  shall  bo 
published  in  at  least  one  newspaper  in  each  judicial  district,  if  one  be 
published  therein,  throughout  the  State  for  three  months  next  preceding 
the  election  at  which  it  is  submitted  to  the  people. 

Tub  president.  If  there  be  no  objection  it  will  be  ordered  printed 
and  referred  to  the  Committee  on  State  and  Municipal  Indebtedness. 

EDUClTIOK. 

Mb.  WINANS.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  tlie 
purpose  of  further  considering  the  report  of  the  Committee  on  Education. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  ten  and  pending  amendments  are  before 
the  committee.  The  first  question  is  on  the  amendment  offered  by  the 
gentleman  from  Los  Angeles,  Mr.  Howard,  to  add  to  the  section:  "The 
Regents  and  managers  of  the  University  shall  provide  for  instruction  in 
agriculture,  mechanic  arts,  mineralogy,  and  the  applied  sciences." 

Mb.  HOWARD.  Mr.  Chairman:  If  there  is  no  objection,  I  will 
change  the  word  "mineralogy,"  to  the  word  "metallurgy,"  as  that  is 
the  word  used  in  the  Act  of  Congress. 

No  objection  was  made. 

Mb.  WINANS.  Mr.  Chairman :  In  regard  to  the  amendment  of  the 
honorable  member  from  Los  Angeles,  although  it  is  not  permissible  for 
the  committee  to  accept  it,  I  want  to  say  that  the  committee  do  not 
object  to  it.  It  is  in  effect  now,  and  they  are  perfectly  willing  that  it 
should  be  made  a  constitutional  enactment. 

SPEECa  OF  HE.  MOBELAKD. 

Mb.MORELAND.  Mr.Chairman:  Itwasnotmy intention,sir,tosay 
anything  upon  this  subject,  but  section  ten  of  this  article,  as  reported  by 
the  Committee  on  Education,  contains  such  extraordinary  propositions 
that  I  cannot  suffer  it  to  pass  unchallenged.  Now,  sir,  in  the  first  place, 
we  are  called  upon,  in  section  ten,  to  continue  the  University  of  the  State 
of  California  in  its  organization  and  government,  perpetually  in  its 
present  and  existing  form  and  character.  Now,  sir,  Ido  not  know  that 
that  institution,  at  this  time,  has  any  particular  form,  or  has  yet  made 
a  character.  That  institution  is  yet  in  embryo,  in  this  State.  That 
institution  has  only  been  in  existence  some  eight  or  nine  years.  It  has 
assumed  no  particular  form,  and  I  think  it  would  be  unwiee  in  us  to  say 
that  that  institution  should  be  continued  in  its  existing  form.  It  has 
always  been  my  opinion,  sir,  that  it  required  time,  that  it  required 
decades  and  centuries  for  institutions  to  make  a  form  and  character  that 
ought  to  be  perpetuated.  We  are  not  only  asked  to  continue  this  insti- 
tution in  its  present  form,  but  in  its  present  character^  whatever  that 
character  may  be.  I  do  not  know  what  it  is.  It  may  be  good,  it  may 
be  indifferent.  This  institution  asks  us  to  ^ive  it  a  certificate  of  charac- 
ter, and  it  not  only  asks  us  to  do  that,  but  it  asks  us  to  give  it  a  certifi- 
cate which  we  cannot  possibly  revoke,  no  matter  what  naughty  thinga 
it  may  do  hereafter.  That  is  one  proposition  that  we  are  called  upon  to 
indorse;  another  is,  that  we  are  called  upon  to  indorse,  in  this  section, 
the  several  Acts  of  the  Legislature  of  this  State,  in  reference  to  that  sec- 
tion. Now,  sir,  in  eighteen  hundred  and  sixty-two,  the  Congress  of  the 
United  States  passed  an  Act  entitled  "An  Act  donating  public  lands  to 
the  several  States  and  Territories  which  may  provide  colleges  for  the 
benefit  of  agriculture  and  mechanic  arts."  I  wish, gentlemen,  to  notice 
the  title  of  the  Act.  In  section  four  of  that  Act  we  find  the  follow- 
ing language : 

"  And  be  it  further  enacted,  that  all  moneys  derived  from  the  sale  of  the 
lands  aforesaid,  by  the  States  to  which  the  lands  are  appropriated,  and 
from  the  sale  of  the  land  scrip  hereinbefore  provided  for,  shall  be 
iurested  in  stocks  of  the  United  States,  or  of  the  States,  or  some  other  safe 
stocks,  yielding  not  less  than  five  per  centum  upon  the  par  value  of  said 
stocks;  and  that  the  moneys  so  invested  shall  continue  a  perpetual  fund, 
the  capital  of  which  shall  remain  forever  undiminished  (except  so  far 
as  may  be  provided  in  section  fifth  of  this  Act),  and  the  interest  of  which 
shall  be  inviolably  appropriated,  by  each  State  which  may  take  and 
claim  the  benefit  of  this  Act,  to  the  endowment,  support,  and  main- 
tenance of  at  least  one  college  where  the  leading  objects  shall  be, 
without  excluding  other  scientific  and  classical  studies,  and  including 
military  tactics,  to  teach  such  branches  of  learning  as  are  related  to 
agriculture  and  the  mechanic  arts,  in  such  manner  as  the  Legislature 
of  the  States  may  respectively  prescribe." 

What  I  particularly  want  to  call  attention  to  in  this  section  is,  that 
the  interest  of  this  fund  shall  be  inviolably  appropriated  to  the  objects 
of  this  Act.  Now,  sir,  it  seems  to  me  that  that  language  is  plain.  It 
seems  to  me  that  under  that  language  the  Legislature  of  this  State  could 
not  divert  that  fund.  It  seems  to  me  that  they  could  not  consolidate 
that  fund  with  another;  but,  sir,  they  have  done  that  thing,  or  they 
have  attempted  to  do  that  thing,  and  we  are  called  upon  to  ratify  these 
acts  of  the  Legislature.  I  say  that  we  are  treading  upon  dangerous 
ground.  In  the  year  eighteen  hundred  and  seventy-eight — last  year — 
the  ninteenth  day  of  March,  an  Act  was  passed  consolidating  the  funds 
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which  the  Stato  had  control  of,  the  funds  of  the  University  and  this 
agricultural  fund,  aild  placing  it  in  the  hands  of  the  Board  of  Regents 
of  that  institution.  The  funds  which  have  been  given  for  the  support 
of  this  University,  consist,  in  the  first  place,  of  the  old  original  College 
of  California  and  iU  property,  which  was  turned  over  to  tins  University  j 
the  ten  sections  of  land  which  were  given  to  this  State  for  public  build- 
ings; the  seventy-two  sections  which  were  donated  to  the  State  for  the  use 
and  benefit  of  the  University ;  and  the  sale  of  the  tide  lauds,  which  I 
believe  at  the  present  time  amounts  to  a  little  over  eight  hundred  thou- 
sand dollars.  That  is  what  is  calle<l  the  University  fund.  It  is  a  separate 
and  distinct  fund,  calculated  fur  the  purposes  of  the  University.  But 
the  Agricultural  College  fund  is  the  proceeds  of  the  sale  of  the  one 
hundred  and  fifty  thousand  acres  of  land  donated  to  this  State,  under 
the  Act  of  Congress  of  July  second,  eighteen  hundred  "U"!  sixty-two. 
That  is  another  fund.  It  is  a  separate  fund,  and  has  no  connection 
whatever  with  the  University  fund.  But  in  the  year  eighteen  hundred 
and  seventy-eiglit  the  Iiegislature  of  this  State  consolidate<l  this  agricul- 
tural fund  with  the  others,  and  said  that  the  money  so  invested  shall  con- 
stitute a  perpetual  fund,  to  be  known  and  designated  as  the  "Consolidated 
I'erpetual  Endowment  Funil  of  the  University  of  California."  They 
consolidated  this  fund  wiih  the  others,  and  they  say  that  they  shall  con- 
stitute a  Consolidated  Perpetual  Endowment  Fund  of  the  University  of 
the  Stato  of  California,  in  direct  contradiction  of  the  terms  of  the  grant 
of  Congress,  it  seems  to  me.    The  second  section  says: 

"  That  all  interest,  profits,  or  revenue,  arising  from  or  growing  out  of 
said  '  Consolidated  Permanent  Endowment  Fund  of  the  University  of 
California,'  shall  be  placed  in  the  general  fund  of  the  University,  and 
subject  to  disbursement  to  meet  the  current  expenses  of  the  University 
of  California." 

But  they  have  gone  farther  than  that.  They  have  placed  this  Uni- 
versity in  the  charge  of  the  Board  of  Regents,  and  they  have  given 
charge  of  all  these  funds  to  that  Board.  They  have  further  said  this 
Boai3  of  Regents  are  not  officers  of  the  State,  but  it  i»  a  private 
trust.  In  another  Act  they  place  these  fun<ls  under  the  control  of  this 
Board  of  Regents. 

Now,  sir,  we  see  here  that  the  Legislature  of  the  State,  in  direct  con- 
tradiction of  the  terms  granting  this  laud  to  the  State,  have  consolidated 
this  fund  with  the  other  funds  of  the  University,  and  have  placed  it  in 
the  hands  of  this  Board  of  Regents,  to  disburse  in  whatever  manner 
they  see  fit,  whether  it  be  for  the  benefit  of  a  College  of  Agriculture  or 
whether  it  be  for  the  benefit  of  other  branchesof  that  institution.  Now, 
sir,  the  fame  of  this  section  ten  of  this  report  of  the  committee,  I  see  by 
the  morning  papers,  has  reached  the  State  of  Kansas.  On  the  la«t  page 
of  the  Rccord-tnion  of  this  morning,  fourth  column,  will  be  found  the 
following  from  the  Western  Homestead,  published  at  Leavenworth 
Kansas: 

"  If  Congress  should  appropriate  half  a  milion  of  dollars  to  each  State 
for  the  maintenance  of  a  plow  factory,  and  the  Legislatures  should  use 
the  money  for  the  manufacture  of  astronomical  telescopes  or  gilt-edf^d 
Hebrew  dictionaries,  people  generally  would  indulge  a  faint  suspicion 
that  the  Congressional  appropriation  had  been  grossly  perverted ;  and, 
in  due  time,  there  woula  be  an  able-bodied  row  about  it.  That  illus- 
tration is  not  ft  bit  too  strong  when  one  seeks  to  set  forth  the  di0°ereDce 
between  industrial  colleges  for  the  education  of  the  working  classes,  and 
universities  for  the  education  of  the  professional  classes.  Yet  Kansas 
is  the  only  State  in  the  Union  which  has  fully  recognised  this  difference 
and  squarely  shA(>ed  its  course  accordingly.  In  a  few  other  States  the 
agricultural  college  is  a  distinct  institution  ;  but  in  a  great  majority  of 
cases  it  is  only  a 'department '  of  some  more  or  less  high  toned  'uni- 
versity.' Aud,  too,  in  the  few  Stales  where  the  agricultural  college  is  a 
distinct  institution,  the  course  of  study  is  precisely  that  of  the  profes- 
sional colleges  with  '  lectures  on  agriculture'  added. 

"  From  the  inevitable  logic  of  things,  such  colleges  must  grind  out 
precisely  the  same  graduates  ns  do  the  professional  colleges;  and,  there- 
i'lire,  such  colleges  must  mid  inevitably  will  be  failures,  in  the  matter  of 
giving  a  practical  induslrial  education  as  distinguished  from  gilt-edged 
professional  education.  Nobody  claims  that  the  daily  work  of  the  law- 
yer is  in  any  respect  like  that  of  the  farmer  or  mechanic.  Nobody 
claims  that  the  same  knowledge,  plant  growth  for  example,  has  the 
s.ime  practical  value  to  the  lawyer  that  it  has  to  the  gardener.  And  how 
anybody,  who  hasn't  an  axe  to  grind,  can  claim  that  the  best  education 
for  the  lawyer  is  the  best  education  for  the  future  farmer,  is  one  of  those 
dark  and  bloody  mysteries  which  defy  all  logic  as  well  as  all  common 
sense. 

"  And  yet,  with  a  few  rare  exceptions,  the  Congressional  endowment 
for  industrial  education  has  been  boldly  and  bodily  gobbled  up  by  the 
professional  Universities  in  the  several  States;  and,  after  consummating 
the  fraud,  the  several  Boards  of  Trustees  of  these  Universities  have 
)>atted  themselves  on  the  back  for  their  arduous  labor  in  the  cause  of 
'  education,'  and  have  thanked  a  justice-loving  God  for  enabling  them 
to  hook  for  their  particular  University  so  fat  an  endowment!  Never- 
theless, these  same  gentlemen  would  be  the  first  to  denounce  the  fraud 
of  an  executor  who  should  use  money  beaueathed  for  the  building  of 
wagons  for  the  very  different  purpose  of  making  astronomical  telescopes. 
Perhaps  not  more  glaring  than  many  other  instances,  but  certainly 
more  recent,  is  that  of  the  University  of  California,  which  prides  itself 
on  having  all  the  latest  agonies  in  the  shape  of  twelve-buttoned 
'  classics,'  and  kid-slipper  '  fossils.'  Its  Board  of  Management  is  a  close 
<'orporation,  filling  all  vacancies.  The  institution  has  a  fine  endowment 
in  Its  own  right.  And  it  now  seeks,  by  a  clause  in  the  new  Constitution 
of  that  State,  to  forever  secure  to  itself  the  million  or  more  granted  by 
Congress  to  an  'Agricultural  College,'  and  which  million  or  more  it 
gobbled  several  years  since,  despite  the  protest  of  the  farmers  and 
mecbanies  of  that  State." 


SPIEOH  OP  MB.  WICKBS. 


Mb.  WICKES.  Mr.  Chairman :  I  must  say  that  I  am  heartily  in 
favor  of  the  section  as  reported  with  the  amendment  proposed.  It  is 
difficult  for  me  to  estimate  or  weigh  the  temper  of  this  Convention.  I 
trust  that  it  will  sustain  this  section  and  sustain  the  University.  We 
should  build  our  educational  structure  upon  a  broad  basis,  and  then  we 
can  elevate  it  higher  as  we  proceed.  I  make  an  appeal  to  you  for  the 
Slate  University.  I  am  for  it,  first,  because  it  represents  a  higher  and 
progressive  education.  It  takes  the  High  School  graduate  by  the  hand 
and  leads  him  to  the  highest  education  this  State  can  give.  As  my 
young  friend,  Mr.  Freud,  eloquently  said  yesterday,  the  workingmen 
by  all  means  should  sustain  the  University.  It  is  open  alike  to  the  rich 
aud  the  poor,  to  the  male  and  the  female.  It  is  true  there  are  some 
rumors  floating  about  in  the  popular  mind  that  the  funds  have  been 
mismanaged  ;  that  funds  sol  apart  for  special  purposes  have  been  mis- 
applied ;  that  undue  prominence  has  been  given  to  some  studies  to  the 
exclusion  of  others;  that  the  useful  has  been  sacrificed  to  the  orna- 
mental :  that  the  standard  of  morals  in  the  University  is  low ;  that  the 
discipline  is  loose;  that  the  teachers  are  inefficient,  and  that  the  institu- 
tion is  worthless.  Now,  I  say  these  are  floating  rumors.  Some  of  them 
originate  in  the  minds  of  those  who  are  interested  in  doing  away  with 
the  institution.  Others  in  the  minds  of  some  who  are  hypercrilirol 
and  faultfinding.  I  see  nothing  tangible  in  these  rumors,  but  I  do  say 
if  there  are  any  reforms  needed  in  that  institution,  we  here  in  this  sec- 
tion deputize  the  Legislature  to  attend  to  them.  The  Legislature  should 
direct  the  conduct  of  that  institution,  the  principle  upon  which  it  is  to 
be  conducted,  both  as  to  the  study  and  the  discipline,  without  goin^  into 
the  minutia.  The  Legislature  should  sharply  define  the  responsibilities 
of  the  Regents  and  hold  them  to  a  strict  accountability  for  its  manage- 
ment. They  should  inouire  into  its  management,  from  time  to  time, 
and  see  that  strict  discipline  be  enforced  ;  that  due  prominence  be  given 
to^the  studies  of  agriculture,  mining,  and  the  mechanic  arts;  that  its 
course  embraces  the  cumulated  knowledge  of  the  age.  Let  it  borrow 
luster  from  the  British  Universities,  and  go  ahead  of  them  by  identify- 
ing itself  more  fully  with  the  spirit  of  the  times.  Again,  let  it  teach  a 
pure  morality.  Let  it  foster  the  spirit  of  religion  for  the  end  of  all  * 
knowledge  is  to  recognize  in  the  forces  of  nature  that  will  power  and 
intelligence  which  pervades  the  universe ;  for  the  end  of  all  knowledge 
is  to  have  glowing  conteptions  of  the  wisdom,  power,  and  glory  of  God, 
and  be  brought  into  harmony  with  his  laws.  Let  the  teachers  of  that 
iiistitution  be  God  fearing-men,  for  I  tell  you  that  moral  and  mental 
aptitudes  are  hereditarily  transmissible,  and  are  modified  by  the  laws 
of  society.  Let  the  University  be  guided  and  directed  by  the  spirit  of 
Anglo-Saxon  civilization  so  auspiciously  inaugurated  by  Albert  the 
Great,  aod  it  will  be  a  monument  to  perpetuate  our  greatness  as  a  State, 
and  the  memory  of  that  good  man  and  eminent  scholar  after  whom  it 
is  so  signally  named. 

Ma.  WEBSTER.  Do  I  understand  that  the  amendment  of  the  gen- 
tleman from  Los  Angeles,  is  withdrawn  ? 

Tai  CHAIRMAN.    No,  sir.    It  is  not. 

SPKtCH  OP  MB.  WTATT. 

Mb.  WYATT.  Mr.  Chairman :  I  do  not  like  section  ten,  as  reported  b^ 
the  committee.  I  am  inclined  to  think,  sir,  that  it  would  bo  going  it 
too  much  blind,  to  use  a  homely  phrase,  for  the  Constitutional  Conven- 
tion to  adopt  the  University  of  the  State  of  California,  with  all  of  its 
officers,  flesh,  blood,  and  bones,  together  with  all  that  it  has  done,  good, 
bad,  or  indifferent,  with  all  that  it  proposes  to  do  in  all  future  time,  and 
canonize  it  as  being  the  perfection  of  wisdom  and  goodness,  and  crystal- 
lize it  into  a  monument  that  never  could  be  changol  by  any  future  age 
or  people.  I  am  therefore  opposed  to  the  section,  and  am  opposed  to  the 
ameuament  of  General  Howard,  upon  the  principle  that  it  would  do  no 
good  as  attached  to  section  ten,  and  is  not  sufficiently  comprehensive  as 
a  substitute  for  section  ten. 

Now,  sir,  in  the  Chronicle  of  yesterday,  among  the  telegraphic  dis- 
patches from  Washington,  is  a  statement  that  Mr.  Davis,  the  Congress- 
man from  the  San  Francisco  district,  has  introduced  a  bill  in  Congress, 
at  the  request  of  the  Regents  of  the  State  University,  asking  that  Con- 
gress pass  a  law  to  confirm  to  the  University  forty-five  thousand  acres  of 
land,  I  believe  located  in  excess  of  the  one  hundred  and  fifty  thousand 
acres  granted  by  the  Congress  of  the  United  States  in  the  Agricultural 
Act  of  eighteen  hundred  and  sixty-two.  The  dispatch  states  that  Mr. 
Davis  said,  that  while  he  introduced  it  at  the  re^juest  of  the  Regents  of 
the  University,  he  withheld  his  approval  of  the  bill  until  he  knew  what 
the  merits  of  the  bill  were. 

The  Act  of  Congress  of  eighteen  hundred  and  sixty-two,  granting 
land  to  States  for  agricultural  colleges,  granted  to  the  State  of  California 
one  hundred  and  fifty  thousand  acres.  It  seems  that  in  taking  up  this 
one  hundred  and  fifty  thousand  acres  there  has  been  taken  forty-five 
thousand  acres  in  excess  of  what  was  granted  by  the  Act  of  Congress, 
and  as  it  has  been  sold  to  private  parties,  and  as  it  is  not  probable  that 
title  can  be  perfecte<l  from  the  United  States,  unless  by  the  passage  of  an 
.\ct  of  this  kind,  it  would  leave  the  State  of  California  with  a  large  law 
suit,  and  she  might  be  compelled  to  confirm  title  to  forty-five  thousand 
acres  of  land.  I  am  opposed  to  the  Slate  of  California  being  invited  to 
that  law  suit,  and  possibly  to  that  fraud.  I  am  opposed,  again,  to  section 
ten,  as  reported  by  the  committee,  l>ecause  the  Act  of  the  last  Legisla- 
ture, as  I  understand  it,  consolidated  the  funds  which  belong  to  the  Uni- 
versity of  the  State  of  California  and  the  funds  which  have  been  derived 
by  the  State  of  California  under  the  Agricultural  College  grant  of 
eighteen  hundred  and  sixty-two.  There  has  been  realized  from  that,  I 
think,  about  four  hundred  thousand  dollars,  and  the  probabilities  are 
that  there  will  be  realized  from  seven  to  eight  hundred  thousand  dollars. 
If  it  should  turn  out  in  the  future  that  the  Act  consolidating  the  Agri- 
cultural College  fund  with  the  University  fund  should  forfeit  the  Agri- 
cultural College  fund,  then  it  would  be  that  the  University  of  California 


Digitized  by 


Google 


Jan.  22, 1879. 


OF  THE  CONSTITUTIONAL  CONVENTION. 


1115 


would  have  the  entire  donation  of  the  five  hundred  thousand  acres,  or 
the  one  hundred  and  fifty  thousand  acres  o(  land — whatever  amount 
of  money  was  received  from  that — and  the  Agricultural  College  would 
be  without  a  cent.  Then  it  would  be  for  the  State  of  California  to  make 
good  the  trust  that  she  is  here  taking,  and  to  appropriate  seven  or  eight 
hundred  thousand  dollars,  or  a  million  or  five  million,  as  it  may  accumu- 
late in  interest  upon  that  amount,  to  make  good  the  Agricultural  College. 
I  am ,  therefore,  opposed  to  it  for  that  reason — that  it  is  calculated  to  steal 
for  the  University,  possiblv,  in  the  future,  the  entire  fund,  and  make 
California  put  up  another  fund  for  the  purpose  of  supplying  that  which 
lias  been  talcen  by  the  consolidation  Act.  I  am  opposed  to  it,  then,  for 
that  reason. 

I  am  opposed  to  it  for  the  further  and  third  reason  that,  b^  the  legis- 
lation of  the  State  of  California  the  conduct  of  this  University  is  made 
a  close  corporation  and  above  the  law,  and  it  is  intended  to  crystallize  it 
here  above  the  law.  The  trouble  now  is  to  find  out  what  it  has  done, 
what  it  is  doing,  or  what  it  proposes  to  do.  It  only  reports  to  the  Legis- 
lature annually  that  it  want4  more  money,  and  it  is  usually  granted  by 
the  Legislature.  Now,  it  has  a  fund,  by  the  showing  of  the  Chairman 
of  the  committer,  of  about  three  million  five  hundred  thousand  dollars 
of  money  and  property.  That  is  an  immense  fund  for  an  educational 
institution  of  that  character,  and  ought  to  be  sufficient  to  run  it  for  a 
vast  number  of  years  without  calling  ujran  the  Legislature  for  any  help. 
But  it  is  too  much  money  to  be  placed  m  the  hands  of  men  without  any 
responsibility  except  simply  to  say  that  they  are  gentlemen,  and  that 
they  will  do  no  harm,  and  that  they  will  do  right,  and  that  thepr  are 
doing  right.  That  is  not  the  theory  upon  which  we  conduct  business, 
upon  which  we  conduct  law,  upon  which  vast  funds  are  held  in  trust  for 
specific  purposes.  But  I  want  it  so  that  the  Legislature  of  the  State  of 
California  can  do  away  with  the  present  regency  if  they  see  proper  to 
do  it;  that  they  can  put  them  all  under  bonds  if  they  deem  it  necessary  ; 
that  they  can  turn  them  all  out  and  substitute  new  men  if  corruption 
has  found  its  way  within  the  precincts  of  the  administration  of^that 
University.  I  am  utterly  and  unalterably  opposed  to  putting  up  these 
men  as  masters — like  kings,  who  can  do  no  harm.  I  therefore  hope  that 
section  ten  will  not  be  adopted,  nor  that  the  amendment  of  the  gentle- 
man from  Los  Angeles  will  be  added  to  it;  but  that  it  will  be  supplied 
by  a  new  section  which  will  place  the  whole  matter  in  the  hands  of  the 
Legislature  to  be  dealt  with  as  occasion  shall  require  that  it  shall  be 
dealt  with.     I  want  it  further,  so  that 

Ths  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

[Cries  of  "  Leave  I"  and  "  Object!"] 

Mb.  WYATT.     I  do  not  want  leave. 

SPKIRH    OF    MB.    HABTm. 

Mb.  martin,  of  Alameda.  Mr.  Chairman :  There  seems  to  be  some 
misapprehension  in  this  Convention  as  to  the  pmper  administration  of 
the  lands  granted  by  Congress  to  this  State  for  the  maintenance  of  the 
University.  Congress  made  this  grant  to  this  State,  and  the  State  of 
California  passed  a  special  law  transferring  these  lands  to  the  Board  of 
Regents  for  their  administration.  The  Board  of  Regents  have  had  the 
absolute  control  of  this  grant,  and  for  the  purpose  of  its  proper  adminis- 
tration they  established  a  land  oGfice,  the  same  as  the  Government  of  tlie 
United  States.  All  parties  who  were  desirous  of  being  the  beneficiaries 
of  this  grant  hail  the  opportunity  to  oome  into  the  office  of  the  Univer- 
sity and  to  make  their  application  in  due  form,  just  as  if  they  were  making 
their  application  before  the  Land  Office  of  the  United  States.  When 
this  application  was  made  in  that  form,  it  was  certified  by  the  Land 
Agent  of  the  University  to  the  Land  Office  of  the  United  States,  where 
contests  often  rose  between  the  University  and  individuals  making 
application  in  the  Land  Office  itself.  That  was  the  only  way  in  which 
the  Re^nts  or  the  public  could  arrive  at  a  proper  understanding  as  to 
the  position  of  applicants  in  the  Land  Office  and  in  the  University.  All 
of  these  questions  were  adjudicated  by  the  United  States  Land  Office, 
and  when  there  was  no  further  objection  in  the  Land  Office  of  the  Gov- 
ernment in  Washington  it  was  then  certified  back  that  the  land  was 
open  to  those  applicants.  Then  it  was,  and  fur  the  first  time,  that  the 
certificate  of  purchase  was  issued  to  the  applicant  to  the  University.  In 
all  eases  the  University  demanded  that  a  certain  percentage  should  be 
paid  to  the  Treasurer  of  the  University  in  order  that  the  party  should 
De  compelled  to  carry  out  his  contract  with  the  University  in  good  faith ; 
therefore,  he  deposited  twenty  per  cent,  of  the  principal.  All  of  the 
sales  by  the  University  of  this  Congressional  grant  were  made  for 
the  period  of  five  years.  Twenty  per  cent,  was  paid,  which  went  to  the 
Federal  Government.  The  Government  was  to  receive  one  dollar  and 
twenty-five  cents  an  acre  for  all  the  lauds  sold  by  the  University.  The 
University  in  its  contracts  agreed  to  sell  their  lands  for  six  dollars  and 
twenty-five  cents  an  acre;  therefore,  realizing  to  the  University  five 
dollars  clear  profit  for  every  acre  of  land  that  was  sold. 

Now,  Mr.  Chairman,  I  merely  wish  to  say  this,  that  so  far  as  that 
grant  is  concerned,  it  has  been  properly,  honestly,  and  intelligently 
administered.  Every  dollar  that  has  been  received  on  that  grant  is  in 
the  treasury  of  this  Slate,  in  this  building,  and  it  is  pruposeil  to  put 
every  dollar  of  it  there,  and  keep  it  out  of  the  hands  of  those  who  are 
to  succeed  the  Regents  that  now  have  the  administration  of  that  trust. 

I  have  before  me  a  report  from  the  Land  Agent,  who  slates  that  up  to 
this  time  certificates  of  purchase  have  been  issued  for  one  hundred  and 
thirty-two  thousand  one  hundred  and  thirty-one  acres.  Lands  yet 
undetermined  in  the  Land  Office  of  the  United  States,  and  before  the 
General  Commissioner  at  Washington,  amount  to  seveiiteeu  thousand 
eight  hundred  and  sixty-nine  acres,  which,  taken  with  the  land  sold, 
makes  up  the  one  hundred  and  fifty  thousand  acres  of  land.  The 
amount  of  principal  received  for  the  sales  of  this  one  hundred  and 
thirty-two  thousand  one  hundred  and  thirty -one  acres  of  land  up  to  this 
time,  and  deposited  in  the  State  treasury,  invested  In  bonds  of  this  State, 
and  of  cities  and  counties  of  this  State,  is  three  hundred  aud  sixty  thou- 


sand four  hundred  and  fifly-seven  dollars  and  twenty-nine  cents.  The 
amount  of  principal  yet  to  accrue  on  these  sales  is  three  hundred  thou- 
sand two  hundred  and  two  dollars  and  twenty-six  cents,  making  a  total 
amount  of  six  hundred  and  sixty  thousand  six  hundred  and  fifly-ninc 
dollars  and  fifty-five  cents.  This  three  hundred  and  sixty  thousand 
four  hundred  and  fifty-seven  dollars  and  twenty-nine  cents  is  now  on 
deposit,  and  the  interest  is  paid  annually.  Of  this  three  hundred  and 
sixty  thousand  four  hundred  and  fifty-seven  dollars  and  twenty-nine 
cents,  two  hundred  and  eighty-six  thousand  six  hundred  and  forty  dol- 
lars and  thirty-one  cents  is  bearing  interest  at  the  rate  of  ten  per  cent, 
per  annum,  and  thirteen  thousand  five  hundred  and  sixty-one  dollars 
and  ninety-five  cents  is  bearing  interest  at  the  rate  of  eight  per  cent,  per 
annum.  It  is  by  these  amounts,  sir,  taking  the  amount  that  is  deposited 
in  the  treasury  of  the  State,  and  all  the  amounts  drawing  interest,  that 
the  Regents  have  been  able  to  carry  on  the  University  at  all.  It  has 
been  by  their  management  that  this  sum  has  been  raised  up  to  one  hun- 
dred and  four  thousand  dollars  a  year.  Every  dollar  that  is  paid  upon 
this  Federal  land  grant, and  is  now  drawing  ten  percent,  interest,  wncn 
invested  in  the  bonds  of  this  State  simply  brings  in  six  per  cent,  interest. 
Therefore,  we  have  not  been  in  a  hurry  to  realize  this  money,  as  long  as 
we  believed  that  it  was  properly  and  safely  placed.  There  is  in  the 
treasury  of  this  Siate  to  the  credit  of  the  University  one  million  two 
hundred  and  eight  thousand  dollars,  which  represents  the  tide  land 
grant  of  eight  hundred  and  eleven  thousand  five  hundred  dollars,  and 
this  three  iiundred  and  sixty  thousand  four  hundred  and  fifty-seven 
dollars  and  twenty-nine  cents  that  has  been  deposited  by  the  State 
Board  of  Regents. 

Now,  Mr.  Chairman,  these  gentlemen  have  spoken  about  the  consoli- 
dation bill  of  the  last  Legislature.  I  say  this,  sir,  that  the  consolidation 
bill  passed  by  the  Legislature  was  for  the  pur|)09e  of  incorporating  funds 
that  had  no  existence  in  any  of  the  endowments  of  the  University,  but 
which  were  property  belonging  to  its  endowments.  Here  is  eighty-six 
thousand  dollars  that  the  I&gents  received  from  the  sale  of  real  estate 
in  Oakland,  which  had  no  place  in  the  funds  of  the  University,  and 
could  have  been  used  by  the  Board  of  Regents  in  the  payment  of  its 
current  expenses.  It  properly  belonged  to  its  endowments,  and  in  order 
to  place  these  funds  in  the  treasury  of  the  State,  and  in  order  to  consol- 
idate these  funds  that  had  no  existence,  this  seminary  fund,  the  land 
grant  fund,  and  various  other  funds  of*that  kind,  the  Regents  thought 
it  best  that  a  consolidation  bill  should  pass,  for  the  purpose  of  placing 
these  funds  all  together  in  the  treasury  of  this  State,  where  they  would 
have  no  difficulty  in  getting  the  interest.  Why,  Mr.  Chairman,  this 
Convention  cannot  for  a  moment  believe  that  an  Act  of  this  Legislature 
could  vitiate  the  Act  of  Congress.  There  was  no  intention  of  the  kind. 
There  never  has  been  any  intention  of  the  Board  of  Regents  to  step  out- 
side of  the  Congressional  Act,  nor  of  the  organic  Act  of  the  Uhiversity. 
I  say  before  this  Convention,  and  I  stake  my  reputation  upon  it,  that 
the  Regents,  in  every  respect,  have  administered  this  University  in  a 
proper  manner,  and  that  there  is  not  one  dollar  that  has  not  been  prop- 
erly appropriated  or  that  cannot  be  accounted  for. 

Mb.  van  dyke.  I  would  like  to  ask  Mr.  Martin  a  question.  Did 
the  Regents  request  the  passage  of  this  bill  just  introduced  in  Congress? 

Mb.  martin.    I  have  never  heard  of  it  at  all. 

Mb.  WYATT.    Did  you  read  yesterday's  Chronicle?. 

Mb.  martin.    I  have  never  heard  of  it  at  all. 

Mb.  WYATT.  It  is  a  bill  asking  for  forty-five  thousand  acres  in 
excess  of  the  one  hundred  and  fifty  thousand  acres  granted. 

Mb.  martin.  Well,  if  it  is  asking  fur  an  additional  grant  I  hope 
they  will  grant  it.  I  forgot  to  state  one  thing  in  reference  to  the  lands 
sold  by  the  Regents.  Tno  Regents  have  sold  in  excess  of  this  grant,  I 
think,  because  these  lauds  are  in  contest  in  the  Land  Department,  and 
when  the  application  of  the  Regents  fails  somebody  else  gets  the  land. 
That  has  always  been  the  case  with  the  Board  of  Regents.  We  do  not 
give  titles.  We  do  not  sell  anything  until  we  have  a  perfect  understand- 
ing with  the  parties  that  make  the  application.  It  is  only  in  the  event 
that  the  land  becomes  the  property  of  the  University  that  it  will  be  con- 
veyed to  them.  There  is  no  contract  at  any  time  that  binds  the  Uni- 
versity in  any  respect,  but  it  is  the  express  understanding  with  these 
parties  that  they  only  get  the  land  if  the  University  gets  it. 

Mb.  miller.  Do  you  mean  that  the  Board  has  located  more  land 
than  it  has  sold  ? 

Mb.  martin.    We  receive  applications.    That  is  aU. 

Mb.  WYATT.    What  do  you  receive  on  lands? 

Mb.  martin.    Twenty  ocr  cent. 

Mb.  WYArr.    On  all  applications? 

Mb.  MARTIN.    Yes,  sir. 

Mb.  WYATT.  You  have  located  forty-five  thousand  acres  more  than 
was  granted. 

Mb.  martin.  We  receive  all  applications.  If  we  do  not  get  the 
lands  they  receive  back  their  twenty  per  cent.  It  is  a  perfect  under- 
standing. 

SPXRCa   OF  KB.   KSTKB. 

Mb.  ESTEE.  Mr.  Chairman :  I  wish  to  say  a  word  on  this  report 
For  one,  I  heartily  indorse  the  section  as  reiwrted  by  the  committee.  I 
believe  it  is  ri^ht,  I  believe  it  ought  to  be  adopted.  I  believe  that  this 
fund  is  a  public  trust,and  I  believe  that  it  ought  to  be  declared  so  by  this 
Convention.  As  to  the  Act  under  which  this  grant  was  made,  it  has  been 
read,  and  I  desire  to  comment  upon  it.  We  find  in  section  four,  that 
"the  interest  shall  be  inviolably  appropriated  by  each  State  which  may 
take  and  claim  the  benefit  of  this  Act,  to  the  endowment,  support,  and 
maintenance  of  a  least  one  college,  where  the  leading  object  shall  be,  with-  - 
out  excluding  other  scientific  and  classical  theories,and  including  military 
tactics,  to  teach  such  branches  of  learning  as  are  related  to  agriculture 
and  the  mechanic  arts."  The  leading  object  must  be  the  teaching  of 
such  branches  of  learning  as  are  related  to  agriculture  and  the  mechanic 
arts.    They  must  not  exclude  other  scientific  and  classical  studies,  and 
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they  must  include  military  tactics.  My  friends  here  vho  object  to  what 
they  call  fuss  and  feathera,  will  have  to  decline  this  donation  unless  we 
have  a  little  military.  Now,  the  law  says  they  must  teach  such  branches 
of  learning  as  are  related  U>  agriculture  and  the  mechanic  arts.  Now, 
what  are  these  branches  of  learning?  I  wish  to  turn  over  to  the  seven 
colleges  that  have  been  instituted  under  the  statute.  There  are  seven 
colleges — now  eight — two  of  which  have  been  endowed  by  private 
individuals — one,  I  believe,  the  law,  and  the  other  medicine.  Is  that 
so,  Mr.  Martin? 

Mb.  martin.    Yes,  sir. 

Mb.  ESTEE.  One  of  law,  that  is  supported  by  the  munificent  dona- 
tion of  Judge  Hastings. 

Mb.  BIGUS.  It  is  not  supported  entirely  by  private  donations.  Did 
not  the  State  make  an  appropriation  for  the  Law  College  ? 

Mb.  ESTEE.  There  was  a  private  donation  of  one  hundred  thou- 
sand dollars,  made  by  Judge  Hastings,  for  the  maintenance  of  that  col- 
lege, and  the  State  pays  the  interest  on  that  sura.  There  is  just  one 
hundred  thousand  dollars  invested,  and  one  of  your  citizens  gave  the 
money,  and  the  mechanics,  and  the  farmers, and  lawyers  did  not  give  a 
dollar  of  it.  Now,  there  is  the  seventh  and  eighth  colleges  that  are 
supported  entirely  by  private  donations.  The  first  si;(  are  supported  by 
the  funds,  and  they  are  as  follows:  First,  the  College  of  Letters.  I 
claim  that  they  cannot  exclude  other  scientific  and  classical  studies 
under  the  donation.  That  is  my  point.  And  so  the  College  of  Letters 
was  endowed.  But  they  were  entitled  outside  of  this  to  establish  it. 
Look  at  (he  donations  received  elsewhere,  outside  of  the  donations 
made  by  the  General  Government.  That  has  been  explained  by  some 
of  the  Regents. 

The  next  eolleee  was  the  College  of  Agriculture.  Some  of  my  friends — 
my  friend  from  Butte,  who  takes  a  lively  interest  in  almost  everything, 
and  especially  taxation,  and  some  in  education — say  that  there  are  not 
many  farmers  there.  I  tell  you,  Mr.  Chairman  and  gentlemen  .of  the 
Convention,  the  fault  is  with  the  fanners.  The  professors  are  there,  and 
the  opportunity  is  there.  The  farmers  do  not  send  their  sons  there  to 
learn  agriculture.  They  want  to  make  lawyers,  and  doctors,  and  preach- 
ers, and  mechanical  engineers  of  them.  In  other  words,  they  want  to 
occupy  a  sphere  different  from  that  which  they  have  been  filling.  That 
is  the  reason.  Produce  the  boy^  and  the  university  will  furnish  the 
education.  Next  comes  the  College  of  Mechanics;  next,  the  College  of 
Mining;  next,  the  College  of  Engineering;  and  lastly,  the  College  of 
Chemistry.  Every  one  but  the  first  relates  directly  or  indirectly  to 
either  the  mechanic  arts  or  agriculture.  Now,  that  is  the  way  it  is 
established,  and  it  is  a  popular  fallacy  to  say  that  any  particular  branch, 
or  any  particular  interest  is  favored  in  that  University.  It  was  my 
privilege  lobe  a  member  of  the  Board  of  Regents  for  two  years,  ex  officio, 
as  Speaker  of  the  Assembly,  and  I  sav  it  with  a  great  deal  of  pleasure, 
that  I  never  saw  a  more  painstakmg,  earnest,  faithful,  and  honest 
admmistration  of  any  public  trust  in  my  life.  Time  out  of  mind  these 
Regents  met  there,  and  were  all  day  engaged  in  the  public  interest, 
without  money  and  without  price,  men  who  had  business  at  home. 
The  leading  men  of  this  State  devoted  their  best  time  and  the  best 
moments  of  the  day  to  the  interests  of  this  University  without  pay. 

Mb.  H.\LE.    How  many  of  these  Regents  are  practical  farmers? 

Mb.  ESTEE.  One  is,  I  know.  The  President  of  the  Board  of  Agri- 
culture ought  to  be.  If  he  is  not  then  the  farmers  better  elect  the  right 
man. 

Mb.  FREUD.  The  last  gentleman  who  was  appointed  on  the  Board 
was  a  graduate  of  the  University,  and  he  is  one  of  the  leading  agricul- 
tural gentleman  of  this  Stale. 

Mb.  ESTEE.  I  do  not  know  what  their  business  is.  I  do  know  that 
these  men  were  faithfully  devoted  to  the  interests  of  the  University  and 
:ill  of  its  departments.  I  do  know  that  a  more  honest,  upright  set  of 
men  could  not  be  selected  anywhere  within  the  range  of  my  knowledge 
in  this  State.  There  was  the  Governor  and  Lieutenant  Governor,  the 
Superintendent  of  Public  Instruction,  the  President  of  your  State  Board 
i>f  Agriculture,  the  President  of  the  Mechanics  Institute  in  San  Fran- 
cisco, and  sixteen  otliers.  appointed  from  the  leading  walks  of  life  in 
this  State;  and  there  was  always  a  quorum,  and  they  always  attended 
to  the  business  before  them.  I  confess,  sir,  that  I  am  somewhat  sur- 
]>rised  to  hear  gentlemen  get  up  here  and  deliberately  charge  that  some- 
thing is  wrong;  that  money  has  been  misappropriated;  that  there  has 
l>een  some  stealing,  without  pointing  out  wherein  it  has  been  done.  I 
tell  you  it  is  too  common  a  thing  for  us  all  to  charge  against  others  what 
we  would  not  permit  others  to  charge  against  us;  to  say  that  this  thing 
has  beeu  done  in  a  surreptitious  or  wrongful  manner,  without  pointing 
out  wherein  it  has  been  so  done.  I  wish  to  say  here,  that  if  you  know 
iinything  against  the  integrity  of  these  Regents,  or  anything  against  the 
faithful  administration  of  the  aSairs  of  that  University,  let  these  state- 
ments be  made  now  and  here.  Let  us  know  the  facts.  Let  us  know 
wherein  it  has  been  unfaithfully  and  improperly  administered,  so  that 
the  friends  of  that  great  institution  can  have  an  opportunity  to  defend 
it,  if  defense  be  necessary. 

SPKKCB  OF  MB.  WEST. 

Mb.  WEST.  Mr.  Chairman:  I  protest,  on  the  part  of  the  farmers 
of  this  Convention,  against  the  charge  that  that  element  of  this  Conven- 
tion is  making  any  war  upon  the  University  whatever.  I  protest 
against  the  insinuation  that  the  agricultural  gentlemen  charge  that  the 
Board  of  Regents  are  not  a  high,  honorable  set  of  gentlemen,  and  that 
their  motives  are  not  pure  and  patriotic.  I  protest  that  the  farmers  are, 
not  opposed  to  the  higher  class  of  education.  I  realize  the  necessity  of 
it,  and  I  believe  that  agriculture  is  benefited  by  a  pro[5er  maintenance 
iif  a  higher  grade  of  university  learning  in  the  State.  But  what  the 
farmers  do  protest  against  is,  under  the  name  of  Agricultural  College,  to 
so  overshadow  aud  so  swallow  up  the  agricultural  department,  that  it 
amounts  to  nothing,  so  far  as  its  benefits  to  agriculture  are  concerned. 


Now,  it  is  well  known  that  our  agricultural  scholar  that  goes  to  the 
Agricultural  College,  where  he  is  brought  into  contact  with  the  students 
pursuing  studies  in  the  other  departments  of  the  college,  will  naturally 
be  attracted,  and  they  take  these  students,  one  by  one,  from  the  Agri- 
cultural Department  to  the  other  departments.  Now,  what  we  com- 
plain of  is  tois,  that  the  greater  will  swallow  up  the  lesser ;  that  the 
CoHege  of  Letters  will  swallow  up  the  agricultural  department;  that 
they  will  make  the  whole  thing  a  mere  shadow,  without  the  substance. 
What  the  farmers  want  is,  that  this  fund  that  was  made  for  the  Agri- 
cultural Colle^  shall  be  appropriated  to  the  legitimate  purposes  fur 
which  it  was  given,  and  to  no  other;  and  that  it  shall  be  placea  upon  a 
basis  where  it  cannot  be  subverted  by  the  present  Board  of  Regents,  or 
by  their  successors  in  office,  to  subserve  the  interests  of  the  University, 
and  not  especially  the  interests  of  the  agricultural  department.  The 
youth  of  our  country  are  ambitious — properly  so — and  it  is  just  as  natural 
as  life,  when  a  youug  man  enters  college,  to  be  led  away  by  the  popular 
drift  in  that  college.  Now,  sir,  every  professor  and  every  teacher  in  the 
college  will  induce  every  student  there  to  take  the  grades  of  the  higher 
branch,  to  study  Latin  and  Greek  and  the  languages,  and  little  by  littk, 
the  students  are  led  away  from  the  strictly  agricultural  department  into 
the  College  of  Letters.  Ninety-nine  out  of  a  hundred  will  go  into  the 
study  of  profeasions,  and  agriculture  is  not  benefited,  only  in  the  ratio 
that  it  is  benefited  by  the  maintenance  of  a  higher  grade  of  education. 

Mb.  WINAN8.    By  whom  are  they  led  off?    Whai  tempts  them  ? 

Mr.  WEST.  By  the  necessities  of  the  circumstances.  You  throw  the 
two  institutions  together. 

Mr.  WINANS.    Not  at  all. 

Mb.  west.  They  get  up  a  rivalry  of  caste  between  the  students  of 
the  two  departments  of  the  college,  and  the  students  of  the  agricultural 
department  will  inevitably  fall  in  line. 

Mb.  WINANS.  They  are  entirely  separate,  and  each  student  has  a 
right  to  pursue  a  separate  course. 

Mb.  WEST.  We  do  not  denv  that  they  have  the  right.  What  the 
farmers  want  is  an  experimental  farm  in  connection  with  the  Agricul- 
tural College,  where  practical  instruction  can  be  given  in  the  culture  of 
the  soil.  Kxperimenls  can  be  made  there  under  the  eye  and  under 
the  instruction  and  teaching  of  experienced  teachers.  We  fear  very 
much  that  this  kind  of  a  practical  eduoation  for  farmer's  sons  cannot 
be  acquired  in  this  institution;  but,  of  necessity,  it  will  lead  them  right 
off  the  farms,  into  the  learned  professions,  and  agriculture  will  receive 
only  nominal  benefits. 

SPIICB  or  MR.  BKBSTICqiB. 

Mb.  BEERSTECHER.  Mr.  Chairman :  The  issue  that  has  been  here 
raised  in  the  matter  of  argument  upon  the  tenth  section  this  morning, 
seems  to  me  to  be  a  false  issue.  Now,  the  opponents  of  the  tenth  section 
do  not  in  any  degree  desire  to  oppose  the  University  as  it  is  constituted. 
This  is  not,  as  has  been  maintained  upon  this  floor,  a  battle  against  edu- 
cation. It  is  not  a  battle  against  intelligence.  It  is  not  a  battle  against 
the  University  of  California  as  an  institution  of  learning.  The  trouble 
here  is  that  it  has  been  charged  upon  this  floor  that  each  opponent  of  the 
present  management,  and  the  present  system  of  management,  is  an 
opponentof  education,  and  is  trying  to  limit  and  restrict  the  edu<»tional 
facilities  of  the  people  of  California  and  the  Pacific  coast.  That  is  not 
the  true  issue,  Mr.  Chairman.  The  objection  that  we  have  to  the  tenth 
section — ^and  I  am  free  to  say  that  I  object  to  the  tenth  section,  aud  shall 
not  vote  for  it — the  objection  that  is  raised  to  the  section  is  this:  the  sec- 
tion says:  "The  University  of  California  is  hereby  declared  to  be  a  per- 
petual institution  of  this  State,  organised  to  administer  a  great  public 
trust." 

Mb.  ESTEE.    Is  it  not  a  public  trust? 

Mb.  BEERSTECHER.  I  will  explain  in  the  course  of  the  argument. 
That  is  not  the  main  objection.  The  main  objection  that  we  have  to  the 
section  is  that  it  attempts  to  legalize  every  act  of  the  Board  of  Regents 
since  the  University  was  instituted  and  established.  Now,  gentlemen, 
if  the  Board  of  Regents  hove  acted  honestly,  if  they  have  acted  purely, 
if  they  have  acted  legally,  then  they  do  not  need  any  white-washing 
from  this  Convention.  What  is  legal,  is  legal  now.  What  is  unlawful 
in  their  actions,  is  unlawful  now — if  there  oe  any  such  thing — and  I  do 
not  charge  it. 

Itissaid  here:  "The  Universityof  Califomiashallconstituteapublic 
trust.and  its  organization  and  government  shall  be  perpetually  continued 
in  their  existing  form  and  character,  subject  only  to  such  legislative  con- 
trol as  may  be  necessary  to  insure  compliance  with  the  terms  of  its 
endowments,  and  of  the  several  Acts  of  the  Legislature  of  this  State,  and 
of  the  Congress  of  the  United  States,  donating  lands  or  money  for  its 
support."  It  must  be  perpetually  continued  in  its  existing  form  and 
character.  Now,  what  is  tne  object  of  putting  that  in?  Why  should 
there  not  be  a  power  to  change  its  form,  and  to  change  its  character,  if 
the  people  see  that  it  is  necessary  to  bring  about  a  change  for  the  good 
of  the  people  themselves  and  in  the  interest  of  education?  Every  man 
having  a  seat  upon  this  floor,  and  having  observed  the  tendency  of  edu- 
cation during  the  last  ten,  fifteen,  or  twenty  years,  knows  that  the  sys- 
tems have  changed ;  that  universities  have  undergone  a  radical  change. 
This  will  raise  great  and  grave  questions,  and  it  is  unnecessary.  It  is 
truly  asserted  that  the  University  is  a  State  institution,  or,  if  you  please, 
a  State  trust.  That  is  sufficient.  It  is  an  institution  of  learning,  and  it 
shall  be  perpetual.  We  desire  to  make  it  perpetual.  We  desire  to 
bequeath  it  to  posterity  as  the  best  University  in  this  Union ;  but  we  do 
not  desire  to  hedge  it  about,  or  to  build  a  granite  wall  around  it,and  say 
that  its  management  shall  continue  just  exactly  the  way  it  is  to-day,  and 
to  build  up  bulwarks  around  this  matter,  so  that  no  one  can  go  up  and 
scrutinize  what  has  been  done.  We  claim  the  right  to  examine  into  the 
workings  of  that  institution,  and  if  the  Board  has  done  wrong,  we  do  not 
desire,  by  a  constitutional  amendment,  to  protect  them  from  punishment 
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'for  tb«t  TrroD^.  I  do  not  know  as  they  have  done  wrong,  and  I  do  not 
charge  it.    It  is  claimed,  sir,  that  they  have  done  wronguil  acts. 

Mr.  TULIiY.    Who  claims  it? 

Mr.  WINANS.    Where  is  it  claimed?    Who  has  ever  said  it? 

Mr.  BEERSTECHER.  1  have  heard  more  than  five  thousand  per- 
sons in  Calirornfo  talking  about  it.  They  talk  about  that  University  all 
over  the  country,  and  the  people  are  dissatisfied  with  the  management 
of  it. 

Mr.  TULLY.    Will  the  gentleman  name  one  person? 

Mr.  BEERSTECHER.  No,  sir;  I  do  not  name  individuals,  nor  do  I 
attack  individuals.  I  do  not  attack  the  Regents,  and  I  am  only  giving 
what  is  the  public  sentiment.  Kow,  this  section  attempts  to  perpetuate 
the  University  in  its  present  organization  and  government;  to  make  it 
perpetual ;  to  continue  its  existing  form  and  character.  It  not  onl^oes 
that,  but  it  endeavors  to  perpetuate  all  the  legislative  Acts  up  to  the 
present  year.  It  says  that  all  subsequent  legislation  must  be  in  con- 
formity with  the  legislation  that  has  already  been  had  upon  the  subject. 
Nuw,  suppose  we  find  out  next  year  that  all  the  legislation  upon  the 
subject  has  been  wrong;  then  we  are  powerless  and  cannot  remedy  it, 
because  we  put  in  a  clausa  in  the  fundamental  law  of  the  land  that  it 
must  be  in  accordance  with  the  prior  legislation,  no  matter  how  wrong. 
It  is,  in  other  words,  guaranteeing  the  acts  of  an  agent  without  having 
the  power  of  review,  which  is  absurd  in  itself.  If  everything  is  right, 
why,  of  course,  we  certainly  ought  to  have  the  right  to  review  at  any 
time.  It  says:  "Subject  only  to  such  legislative  control  as  may  be 
necessary  to  insure  compliance  with  the  terms  of  its  endowments,  and 
of  the  several  Acts  of  the  Legislature  of  this  State,  and  of  the  Congress 
of  the  United  States,  donating  lands  or  money  for  its  support."  Where 
that  section  refers  to  the  Acts  of  Congress  donating  lands  for  its  support, 
and  that  it  shall  be  managed  in  compliance  with  these  grants,  it  is  sur- 
plusage, and  it  means  nothing,  because  it  was  the  contract  between  this 
btate  and  the  United  States,  upon  the  acceptance  of  these  grants,  that 
it  would  be  so  managed.  It  is  entirely  unnecessary  to  put  any  such 
thing  into  the  Constitution,  because  the  Courts  of  this  State  and  the 
Courts  of  the  United  States  would  enforce  compliance  with  these  grants, 
and  every  lawyer  and  every  intelligent  man  upon  this  floor  knows  that 
to  be  the  fact.  It  is  entirely  unnecessary  to  refer  to  these  grants.  If 
that  question  ever  rises  upon  these  grants,  the  Courts  will  say  they  were 
given  for  a  specific  purpose,  and  if  you  draw  the  benefits,  of  course  you 
must  carry  out  the  object  and  put  into  eSect  the  purpose.  Common 
sense  dictates  that,  and  it  is  surplusage  and  useless  language. 

Thi  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

SPKECB   or  UK.  HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  Mr.  Chairman:  I  shall  confine  my 
observations  to  the  amendment  proposed  by  the  gentleman  from  Ala- 
meda, Mr.  Webster.  I  object  to  this  amendment,  sir,  upon  the  ground 
that  it  is  a  gross  violation  of  a  oontr&ct,  and  would  be  void  if  engrafted 
into  the  system.  It  is  clearly  void  under  the  principles  decided  in  the 
case  of  the  Dartmouth  College,  and  that  it  is  so,  I  think,  any  lawyer  will 
conclude  when  he  comes  to  scrutinize  that  decision  and  the  amendment. 
The  fund  granted  by  Congress  and  accepted  by  the  Legislature  under 
the  decision  in  that  case  constitutes  a  contract,  and  a  contract  which  is 
protected  by  the  Constitution  of  the  United  States,  and  which  neither 
the  State  Legislature  nor  this  Convention  can  violate,  for  the  Constitu- 
tion of  the  United  States  is  as  much  over  us  as  it  is  over  the  State  Legis- 
lature. Now,  the  fund  granted  is  granted  as  an  entirety,  and  it  is  not 
in  the  power  of  the  State  to  separate  it  and  to  say  that  so  much  shall  be 
applied  to  agriculture,  so  much  to  mechanics,  and  so  much  to  science; 
and  the  moment  you  attempt  it  you  violate  that  contract,  and  the  thing 
becomes  a  nullity.  It  is  obvious  that  if  it  were  done  the  Congress  of  the 
United  States,  for  a  violation  of  a  contract,  could  resume  the  gmnt.  And 
not  only  that,  every  one  that  has  made  a  donation  to  this  institution 
upon  the  faith  of  that  contract  could  recover  his  donation.  For  instance, 
take  the  case  of  Mr.  Idck.  He  has  made  his  donation  upon  the  faith  of 
this  contract  as  he  finds  it  in  the  Act  of  Congress,  and  if  you  violate  it 
every  lawyer  knows  that  his  heirs-at-law  could  recover  the  donation  which 
he  has  made.  We  had  better  take  care  how  we  treat  upon  this  subject. 
And  so  of  every  other  person  who  has  made  a  donation  to  this  college. 

Now,  sir,  what  is  the  language  of  the  Act  of  Congress:  "And  the 
interest  of  which  shall  be  inviolably  appropriated  by  each  State  which 
may  take  and  claim  the  benefit  of  this  Act,  to  the  endowment,  support, 
and.  maintenance  of  at  least  one  college,  where  the  leading  object  shall 
be,  without  excluding  other  classical  and  scientific  studies,  and  including 
military  tactics,  to  Uaach  such  branches  of  learning  as  are  related  to 
agriculture  and  the  mechanic  arts,  in  such  manner  as  the  Legislatures 
of  the  States  may  respectively  prescribe,  in  order  to  promote  the  liberal 
and  practical  education  of  the  industrial  classes  in  tne  several  pursuits 
and  professions  in  life." 

Now,  it  must  be  in  its  entirety,  you  cannot  separate  it.  If  you  could, 
you  could  say  that  the  whole  fund  should  be  devoted  to  the  classics,  or 
to  military  tactics,  or  the  mechanic  arts.  It  is  obvious  that  this  is 
impossible  under  this  donation.  You  must  keep  the  fund  together. 
You  may  ar^e  under  this  Act  that  there  shall  not  be  more  than  one 
college,  but  if  you  do,  that  college  must  teach  the  languages,  must  teach 
science,  must  teach  the  mechanic  arts,  must  teach  agriculture,  must 
teach  military  tactics,  and  metallurgy,  that  is  the  language  of  the  Act. 
Now,  how  are  you  to  divide  these  funds?  How  are  you  to  take  one 
portion  and  give  it  to  one  department  over  and  above  the  other.  It 
would  be  an  obvious  violation  of  the  contract.  The  proposition  of  the 
gentleman  from  Alameda,  is  that  the  Legislature  shall  provide  for  the 
proper  investment  and  security  of  the  several  funds  of  the  University, 
aiul  that  the  proceeds  of  public  lands  donated  to  this  State,  by  Act  of 
Congress,  approved  July  eighteen  hundred  and  sixty-two,  and  the  Acts 
amendatory  thereof  for  the  support  of  a  college  for  the  benefit  of  agri- 
culture and  the  mechanic  arts,  shall  be  invested  and  used  exclusively  in 


the  teaching  of  agriculture,  mechanic  arts,  and  military  tactics.  It  is 
obvious  and  clear  that  such  a  provision  cannot  be  maintained,  because 
it  violates  the  contract  between  the  State  and  the  Federal  Government, 
to  say  nothing  of  the  contract  between  every  individual  who  has  made 
a  donation  and  the  State.  It  is  a  clear  violation  of  the  foundation  of 
the  college,  and  that  it  is  so  cannot  be  mistaken.  That  no  such  amend- 
ment can  be  supported  as  a  proposition  oT  law  seems  to  me  too  clear  for 
argument  or  controversy. 

Now,  as  to  the  management  of  the  institution;  there  is  no  evidence 
before  us  that  it  has  not  been  fairly  managed.  I  believe  it  has  been. 
There  may  have  been  mistakes;  there  may  have  been  errors;  but  that 
does  not  affect  this  amendment.  This  amendment  looks  to  a  practical 
destruction  of  the  fund,  because  the  verj'  moment  you  divide  it  out  you 
would  be  in  the  same  condition  as  if,  instead  of  appropriating  the  school 
fund  to  free  schools  it  was  taken  and  divided  out  among  the  different 
religious  denominations  of  the  country.  The  amendment  is  not  prac- 
tical. When  you  come  to  the  principal  of  the  thing  it  can  be  done,  but 
when  you  come  to  the  law  of  the  thing  it  is,  in  my  estimation,  so  clearly 
unconstitutional  that  it  ought  not  to  be  entertained  by  this  Convention 
for  a  moment.  We  may  say  how  languages  shall  be  taught;  we  may 
say  how  agriculture  shall  be  taught;  we  may  say  how  any  of  these 
branches  of  knowledge  mentioned  in  the  donation  from  Congress  shall 
be  taught;  we  might  say  that  the  agricultural  department  should  be 
managed  as  other  agricultural  departments  are  in  some  of  the  States,  by 
permitting  the  students  to  work  a  certain  portion  of  the  time  upon  a 
farm  attached  to  the  college,  and  be  allowed  credit  for  the  work;  but 
when  you  undertake  to  take  any' portion  of  this  fund  and  devote  it 
exclusively  to  agriculture,  you  undertake  to  do  that  which  we  have  no 
constitutional  power  to  do,  and  which  would  clearly  impair  the  obliga- 
tions of  a  contract,  if  it  did  not  destroy  the  whole  fund. 

aPEICH   or  HR.   CAMPBRLL. 

Ma.  CAMPBELL.  Mr.  Chairman :  It  seems  to  me  that  there  is  con- 
siderable misapprehension  here  in  regard  to  the  scope  of  the  section.  Of 
course,  no  one  can  deny  that  it  is  a  great  public  trust,  but  objection  is 
made  to  the  provision  that  its  organixation  and  government  shall  be  per- 
petually continued  in  their  existing  form  and  character,  subject  only  to 
such  legislative  control  as  may  be  necessary  to  insure  compliance  with 
the  terms  of  its  endowments  and  of  the  several  Acts  of  the  Legislature 
of  this  State  and  of  the  Congress  of  the  United  States  donating  lands  or 
money  for  its  supiwrt.  Now,  the  firtt  object  which  the  fraiuers  of  this 
provision  had  in  view  was,  doubtless,  to  prevent  the  Legislature  from 
overturning  the  organization  as  it  exists.  It  is  proposed  to  perpetuate 
that  organization,  so  as  to  place  it  beyond  the  caprice  of  any  Legislature 
to  change  the  organization ;  so  as,  for  instance,  to  throw  the  University 
into  politics,  or  connect  its  management  with  political  elections  and 
matters  of  that  kind.  In  other  words,  to  insure  the  government  of  the 
University  by  a  body  free  from  all  political  influence,  not  liable  to  the 
shirts  and  changes  of  political  maneuvering,  but  a  body  on  which 
the  community  could  rel^  for  a  firm,  just,  and  honest  administration  of 
the  affairs  of  the  University.  It  is  a  matter  well  known  to  many  gentle- 
men here  that  there  are  to-day  a  large  number  of  persons  possessed  of 
large  means  who  desire  to  make  endowments  to  this  University — some 
by  will  and  some  during  their  lifetime— but  who  are  reluctant  to  do  so 
until  the  University  is  placed  on  a  basis  where  the  changes  in  the  politi- 
cal sky  cannot  affect  it;  where  it  cannot  be  thrown  into  the  hands  of 
politicians  and  taken  out  of  the  management  of  men  who  will  continue 
its  affairs  simply  with  a  view  to  its  glory  and  its  growth  and  its  grandeur. 
These  donations  are,  to  a  large  extent,  with  them  now  with  a  view  of 
having  the  University  placed  on  a  basis  where  changes  of  that  descrip- 
tion cannot  be  made.  Vet,  at  the  same  time,  it  is  the  universal  desire 
that  it  should  be  so  far  under  control  that  all  abuses  in  its  management 
could  be  inquired  into  and  remedied;  and  I  undertake  to  say  that  all 
that  this  section  does  is  to  protect  it  in  its  organization,  so  that  it  cannot 
be  made  a  kind  of  legislative  foot-ball,  but  at  the  same  time  to  preserve 
to  the  Legislature  the  right  and  the  power  to  correct  abuses.  It  says : 
"subject only  to  such  legislative  control  as  may  be  necessary  to  insure 
compliance  with  the  terms  of  its  endowments,  and  of  the  several  Acts 
of  the  Legislature  of  this  State  and  of  the  Congress  of  the  United  States 
donating  lands  or  money  for  its  support." 

Now  then  the  Legislature,  under  this  section,  has  full  power  to  exer- 
cise such  control  as  may  be  necessary  to  insure  compliance  with  the 
terms  of  its  endowments,  from  whatever  source — from  Congress,  from 
the  Legislature,  from  private  individuals.  The  Regents  are  not  per- 
mitted to  divert  the  property  of  the  University  from  its  original  purposes. 
They  are  not  perThitted  to  trample  upon  the  Acts  of  Congress  or  of  the 
Legislature;  but  for  all  such  purposes  they  are  placed  under  complete 
legislative  control.  Now  can  it  be  said  that  this  is  raising  up  a  power 
beyond  all  control — beyond  all  reasonable  control?  It  is  simply  saying 
that  the  Legislature  may  not  destroy  the  organization,  but  it  may  help 
the  organization  within  its  proper  limits.  It  may  correct  any  attempted 
abuse  within  it.  It  possesses  all  the  power  which  is  necessary  to  enable 
it  to  see  that  this  great  public  trust  is  duly  administered;  but  it  has  no 
power  to  destroy  the  organization  which  has  been  adopted,  and  the 
advantages  of  which  have  been  already  so  largely  developed.  I  know 
nothing  of  the  interior  details  of  the  management  of  this  University; 
but  I  have  seen  something  of  its  general  results.  I  have  had  the  pleas- 
ure of  being  acquainted  with  a  number  of  the  gentlemen  who  are 
engaged  in  that  institution  as  professors.  I  kuow  them  to  be  gentle- 
men of  the  highest  character,  of  great  learning,  of  reputations  in  many 
instances  extending  beyond  the  limits  of  California,  and  beyond  the 
limits  of  the  United  Slates;  and  I  find  that  when  the  students  come 
forth  from  that  institution  as  graduates— those  that  I  have  met  with — 
I  find  accomplished  gentlemen,  learned,  and  fit  to  enter  into  any  and 
every  career  of  life,  whether  it  be  letters,  science,  agriculture,  or  mechan- 
ics.   And  this  is  all  the  fruit  of  ten  years. 
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Now,  let  me  give  an  instance  in  regard  to  tiie  diiferenee  between  gen 
er»l  management  here  and  general  management  in  other  Slates.  Why, 
this  donation  in  many  of  the  other  States  was  frittered  away  in  the  course 
of  a  few  months,  and  much  to  our  injury.  The  college  scrip  of  some  of 
the  States  wa.*!  thrown  in  ihe  market  and  sold  at  forty  cents,  to  land 
monopolists,  who  entered  upo;i  it  and  monopolized  a  Urge  amount  of 
the  public  landsof  the  State  of  California.  We  know  that  Pennsylvania 
college  scrip  was  bought  up  at  forty  cents  on  the  dollar,  brought  to  Cali- 
fornia, and  placed  upon  the  land  here.  Has  any  such  thing  been  done 
here  by  our  Regent<i?  On  the  contrary,  they  have  administered  the 
trust,  in  all  its  important  and  leading  features,  in  a  manner  to  challenge 
the  admiration  of  the  people.     I  hope  that  this  section  will  pass. 

I  am  perfectly  willing  to  see  General  Howard's  amendment  to  it.  It 
is  a  very  good  and  acceptiible  amendment.  I  do  say  this,  that  as  it  is 
administered  now,  the  Regents  are  doing  everything  in  their  power  to 
carry  out  the  trust  according  to  its  original  intention.  We  find  here 
established  all  these  colleges,  and  so  far  as  the  Agricultural  College  is 
concerned,  if  those  who  are  particularly  devoted  to  it  are  not  as  numerous 
as  those  who  are  devoted  to  other  branches,  it  is  simply  becau.%  of  cir- 
cumstances, or  because  the  parents  or  guardians  of  the  students  have 
designed  that  they  should  lollow  another  path  in  life.  It  is  open  to 
them.  There  is  the  college,  and  there  are  the  professors.  You  cannot 
expect,  gentlemen,  that  within  the  short  limit  of  ten  years  everything 
can  be  accomplished  which  will  be  done  in  a  greater  space  of  time.  Gen 
tiemen  who  do  not  find  everything  exactly  according  to  their  wishes, 
who  do  not  find  nourishing  farms  with  students  over  them,  engaged  in 
the  practical  as  well  as  the  theoretical  study  of  agriculture,  will  find 
that  the  time  has  been  too  short  to  make  all  the  improvements  which  it 
is  contemplated  to  make  in  the  course  of  time.  But  if  they  preserve  this 
organization  as  it  is  now,  they  will  find  donations  flowing  in,  in  large 
quantities,  from  every  quarter,  which  will  enable  the  Regents  to  realize 
that  idea  more  fully  of  leaching  the  science  of  agriculture  in  a  practical 
manner.  The  institution  is  in  its  infancy,  and  we  do  not  ex|>ect  that 
the  infant  will  do  what  the  full-grown  man  will  be  able  to  accomplish. 
I  know  that  if  this  section  is  adopted,  and  if  this  Constitution  isadopted, 
that  there  will  flow  into  the  treasury  of  this  institution  large  sums  of 
money  which  I  am  certain  will  be  kept  out  if  you  leave  it  as  a  matter  to 
be  changed  from  time  to  time,  as  the  will  of  the  Legislature  may  sug- 
gest. I  bone  that  the  section  will  be  preserved  intact,  and  will  be  car- 
ried into  effect  by  the  Convention. 

SPKKCH   or   UK.   BAOEB. 

Mr.  HAGER.  Mr.  Chairman  :  I  have  been  a  member  of  the  Board 
of  Regents,  and  am  somewhat  conversant  with  the  management  of  the 
University.  Having  been  a  member  of  the  Legislature,  1  am  somewhat 
familiar  with  its  history,  but  I  must  admit  that  I  have  heard  more  with 
regard  to  the  misdeeds  of  that  institution  this  morning,  than  I  have  dur- 
ing the  twelve  years  that  I  have  been  a  member  of  the  Board  of  Regents. 
I  do  not  know  that  I  can  answer  all  the  objections  that  have  been  made 
against  the  administration  in  the  course  of  ten  minutes,  but  I  would 
like  to  satisfy  this  Convention,  if  I  could,  that  the  letter  of  the  Act  of 
Congress  has  been  complied  with,  and  that  the  Act  of  the  Legislature, 
organizing  this  institution,  has  been  complied  with.  It  has  been  stated 
here,  or  some  one  says,  that  this  Boanl  of  Regents  is  a  luxurious  set 
of  persons;  that  they  indulge  in  champagne  and  things  of  that  kind 
This  is  all  new  to  me ;  I  have  never  seen  any  champagne  flowing  at  the 
meetings  of  that  Board.  We  meet  in  the  fourth  story  of  a  building  in 
San  Francisco.  It  is  a  very  onerous  duty.  It  is  not  a  pleasure.  lam 
willing  to  give  up  my  position  on  that  Board  of  Regents  to  any  of  you 
gentlemen  who  feel  competent  to  administer  it  and  to  take  it  off  my 
hands.  I  do  not  want  it.  I  do  it  because  I  take  an  interest  in  the 
Unix-ersity.  I  do  not  do  it  for  profit,  and  no  other  Regent  does.  In  the 
course  of  time  that  I  have  been  there  I  have  spent  money  out  of  my 
own  tmckct  to  the  extent  of  perhaps  three  or  five  hundred  dollars  ayear, 
and  I  have  yet  to  see  the  first  dollar  that  ever  come  into  my  pocket  by 
way  of  salary,  or  into  the  pocket  of  any  other  Regent.  I  know  that  the 
opposition  to  this  Board  has  arisen  among  men  who  want  to  control  the 
funds  of  that  institution,  not  in  the  interest  of  the  public,  but  for  their 
own  private  gain  and  advantage.  I  know  the  intrigues  that  have  been 
going  on  thr:iughout  this  State,  and  I  know  where  they  originated;  but 
I  care  not  here  to  allude  to  private  matters,  but  if  any  one  wishes  infor- 
mation, I  will  give  it  to  him  in  private  if  he  desires.  Now,  as  to  the 
complaints  that  have  been  made  here  by  five  thousand  people.  Five 
thousand  men  may  constitute  a  rumor,  or  five  hundred  men  may,  or 
five  men.  Out  of  his  five  thousand  let  him  name  five  men  that  will 
come  up  and  make  the  charges  against  the  Board  of  Regents  of  the  Uni- 
versity. That  is  little  enough  to  ask.  I  would  like  to  hear  them  and 
know  them.  If  there  has  been  any  stealing  there  I  know  nothing 
about  it. 

Mr.  HEISKELL.  Did  not  an  investigating  committeeof  the  Legisla- 
ture find  that  there  had  been  gross  mismanagement,  if  nothing  else? 

Mr.  HAG£R.  I  do  not  know  that  they  did.  I  was  sworn  as  a  wit- 
ness, and  I  stated  there,  under  oath,  what  I  state  here,  that  if  there  had 
been  any  stealing,  I  did  not  know  anything  about  it.  It  is  not  an  easy 
matter  to  get  up  here  and  explain  in  detail,  matters  that  cover  fifty  or 
one  thousand  dollars. 

Mr.  B.\RTOJf.  Will  you  allow  me  to  name  five  menT  I  refer  you 
to  the  committee  appointed  by  the  Speaker  of  the  House,  during  the 
session  of  eighteen  nundre<l  and  seventy-lhree-seventy-four,  to  investi- 
gate the  condition  of  affairs  at  the  University.  Theyfound  thousands 
of  dollars  for  which  the  Regents  could  not  produce  vouchers. 

Mr.  HAGER.     I  do  not  think  they  found  thousands  of  dollars 

Mr.  BARTON.     I  make  the  charge. 

Mr.  HAGER.  I  do  not  believe  that  any  Regent  of  the  University  has 
ever  misappropriated  one  dollar  of  its  funds.  There  have  been  a  great 
many  honorable  men  upon  that  Board.    Governor  Ilaight  was  a  Regent 


most  of  the  time.  He  was  our  attorney  after  he  ceased  to  be  a  Regent, 
and  the  Board  did  not  take  any  action  exce|>t  it  was  concurred  in  or  rec- 
ommended by  him,  for  years  past  I  do  not  know  what  the  Legislative 
committee  referred  to  did,  I  was  absent  at  that  time,  but  I  do  say  this, 
that  I  do  not  believe  they  ever  traced  one  dollar  of  the  funds  of  the 
University  to  the  pockets  of  any  Regent,  or  that  any  Rftgent  ever  made 
a  dollar  out  of  the  trust,  and  I  (lefy  all  proofs  to  the  contrary. 

Now,  then,  Mr.  Chairman,  a«  I  have  stated  I  would  like  toexpljin 
how  this  institution  originated,  how  it  Was  formed  in  connection  with 
the  Act  of  Congress  and  the  Act  of  this  State.  Now,  there  is  one  mis- 
take here,  that  has  been  made  in  all  the  arguments,  that  we  have  vio- 
lated the  Act  of  Congress.  How  have  we  violated  ?  That  we  have 
departed  from  the  very  Act  of  Congress  which  was  to  establish  an 
agricultural  college  and  mechanical  art  college.  Is  that  true?  What 
says  the  Act?  "  The  interest  of  which  shall  be  inviolably  appropriated, 
by  each  Slate,  which  may  take  and  claim  the  benefit  of' this  Act  to  the 
endowment,  support,  and  maintenance  of  at  least  one  college  where  the 
leading  object  shall  be,  without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics,  to  teach  such  branchesof  learning 
OS  are  related  to  agriculture  and  the  mechanic  arts."  How?  "  In  such 
manner  as  the  Legislatures  of  the  Stales  may  respectively  prescribe.'' 
Why  ?  "  In  order  to  promote  the  liberal  and  practical  education  of  the 
industrial  classes  in  the  several  pursuits  and  professioni  in  life."  The 
State  Legislature,  gentlemen,  has  the  control  of  this  matter  under  the 
Act  of  Congress,  and  if  its  administration  has  been  conducted  according 
to  the  direction  of  its  laws,  who  has  violated  the  Act  of  Congress? 
Suppose  the  State  Legislature  has  directed  and  authorized  every  Act 
that  the  Regents  have  done,  would  that  bring  any  violation  of  the  Act 
of  Congress  if  the  Regents  followed  the  direction  of  the  Acts  of  the 
Legislature.  I  say  that  this  trust  has  been  administered  under  this  Act 
in  this  State  better  than  in  any  other  State  in  the  Union. .  Congress 
made  a  special  law  by  which  we  could  locate  on  unreserved  lands,  by 
means  of  which  we  got  five  dollars  an  acre  instead  of  one  dollar  and 
twenty-five  cents,  that  is  the  bill  that  was  passed  while  Mr.  Cosserly 
was  in  the  United  States  Senate.  In  order  to  benefit  this  fund,  the 
Regents  went  to  Congress  and  asked  them  to  pass  a  special  Act,  not  that 
they  should  squander  what  they  were  allowM  to  spend,  but  that  they 
might  increase  that  fund,  by  locating  their  lands  on  unreserved  lands. 
Yet  we  are  told  here  that  we  have  stolen  the  money  and  squandered  the 
fund,  and  there  it  is  in  the  treasury  of  the  State  of  California,  locked  up 
in  its  vaults  in  bonds  preserved  to  the  State  of  California  for  the  educa- 
tion of  its  youth  as  it  was  intended  and  designed.  How  many  of  you 
learned  men  could  better  administer  that  trust  than  it  has  been  admin- 
istered ?  Who  of  you  would  have  stolen  less  of  tbese  funds  than  have 
been  stolen?  Look  at  the  administration  of  public  affairs  in  the  State, 
city,  county,  and  municipal  governments.  See  how  they  have  been 
administered,  and  compare  it  with  the  administration  of  this  fund 
belonging  to  the  University  of  the  State  of  California.  Now  then  what 
does  the  Act  say  ? 

Mb.  WYATT.  Will  the  Judge  allow  me  one  question.  You  do  not 
pretend  to  defend  the  action  of  the  Board  of  Regents  upon  the  principle 
of  comparative  steal  between  that  and  any  other  steal,  do  you  ? 

Mb.  HAGER.  I  only  intend  to  defend  them  against  the  charges 
which  have  been  made  that  they  have  stolen  these  funds,  or  improperly 
applied  them.  Had  the  charges  not  been  made  I  would  have  never  got 
off  upon  that  subject. 

The  chairman.    The  gentleman's  ten  minutes  have  expired. 

[Cries  of  "  Leave  "  and  "  Object."] 

Mr.  reed.  Mr.  Chairman:  I  wish  to  give  the  time  allowed  to  me 
to  Judge  Hager. 

The  CHAIRMAN.  The  gentleman  baa  the  right  to  give  him  the 
time  if  he  desires  it. 

Mr.  STEDMAN.    I  object. 

Mr.  HAGER.  I  do  not  speak  upon  these  matters  because  I  desire  to 
speak,  but  because  I  think  this  Convention  is  under  a  misapprehension, 
and  I  want  to  set  them  right  if  I  can ;  and  I  want  to  show  that  the 
Regents  have  complied  with  the  law.  The  University  was  organized 
under  an  Act  of  the  Legislature,  passed  in  eighteen  hundred  ana  sixty- 
eight.  What  does  that  Act  authorize  to  be  done  ?  That  Act  is  in  con- 
formity with  the  Act  of  Congress,  and  provides  the  manner  in  which 
this  fund  should  be  made  use  of.  I  cannot  of  course  read  the  Act,  but 
I  refer  to  it  so  far  as  I  think  it  is  necessary  to  bring  the  attention  of  the 
Convention  to  it.  The  first  section  says:  "The  University  shall  have 
for  its  design  to  provide  instruction  and  complete  education  in  all  the 
departments  of  science,  literature,  art,  industrial  and  professional  pur- 
suits and  general  education,  and  also  special  courses  of  instruction  for 
the  professions  of  agriculture,  the  mechanic  arts,  mining,  military 
science,  civil  engineering,  law,  medicine,  and  comtnerce,  and  shall  con- 
sist of  various  colleges,  namely:  "First,  Colleges  of  Arts;  second,  a 
College  of  Letters;  thinj,  such  professional  and  other  colleges  as  may  be 
added  thereto  or  connected  therewith." 

Section  three  says  that  "  the  said  Board  of  Regents  shall  endeavor  so 
to  arrange  the  courses  of  instruction,  that  the  students  of  the  different 
colleges  and  the  students  at  large  may  be  largely  brought  into  social 
contact  with  each  other,  by  attending  the  same  lectures  and  branches  of 
instruction." 

Section  four  provides  for  the  establishment  of  a  college  of  agriculture, 
and  section  five  for  the  establishment  of  a  college  of  mechanic  arts. 
Now,  section  seven  says:  "But  provisions  herein,  and  hereinbefore 
contained,  regarding  the  order  in  which  the  said  colleges  shall  be 
organized  shall  not  be  constructed  as  directing  or  permitting  the  organi- 
zation of  any  of  the  specified  colleges  to  be  unnecessarily  delayed,  but 
only  as  indicating  the  order  in  which  said  colleges  shall  be  organized, 
beginning  with  the  College  of  Agriculture,  and  adding  in  succession  to 
the  body  of  instructions  in  that  and  the  other  colleges  successively  in 
the  order  above  indicated.    Only  the  first  year's  course  of  instruction 
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ehall  be  provided  for  in  each  college  at  firat,  the  other  successive  years' 
courses  being  in  each  year  as  the  students  advance  to  the  same,  until  the 
full  course  in  each  college  is  established;  provided,  however,  that  the 
Board  of  Regents  may  organize  at  once  the  full  course  of  the  College  of 
Letters,  if,  in  their  judgment,  it  is  expedient  so  to  do,  in  order  to  allow 
the  College  of  California  to  imniedialelv  convey  the  residue  of  its  prop- 
erty to  the  State  for  the  benefit  of  the  t'niversity,  and  to  become  disin- 
corporate and  go  out  of  existence,  pursuant  to  its  proposition  to  that 
effect." 

There  is  the  authority  to  organize  the  College  of  Letters  first,  in  order 
to  obtain  the  grant  from  the  College  of  California,  which  was  disin- 
corporated. W^re  they  not  authorized  to  institute  this  College  of  Let- 
ters? Now,  perhaps  it  is  not  generally  known  that  the  College  of 
California  bad  a  property.  Its  property  was  donated  to  the  State  of 
California  for  the  benefit  of  the  University.  This  institution  was  the 
successor  of  the  College  of  California.  The  College  of  Letters  has, 
therefore,  been  established  in  accordance  with  the  directions  of  this  Act, 
and  the  College  of  Agriculture,  and  the  College  of  Mechanic  Arts,  and 
all  these  colleges,  have  been  organized  in  acooi^ance  with  the  directions 
of  this  Act,  by  the  authority  of  the  Act  of  Congress,  and  not,  as  I  said 
before,  in  violation  of  its  provisions.  We  have  organized  a  College  of 
Mechanics,  and  for  civil  engineering  and  chemistry;  and  we  have  a 
medical  college,  which  has  Men  donateil  to  the  College  of  California; 
■ind  we  have  a  college  in  farming,  that  has  been  established ;  and  we 
have  a  College  of  letters,  and  the  College  of  Law,  which  has  been 
referred  to,  and  which  was  a  donation.  Now,  take  the  College  of  Agri- 
culture. Its  Faculty  are  the  most  enlightened  and  most  intelligent  men 
on  that  subject  in  the  Slate  of  California.  I  put  Professor  Hilgard  as 
the  first  man  in  agriculture  and  agricultural  teaching  in  the  State  of 
California,  and  he  is  the  leading  Professor  in  that  institution. 

Ma.  BIGGS.  How  may  graduates  have  been  turned  out  from  the 
department  of  agriculture? 

Ma.  UAGEH.     Now,  if  we  have  a  College  of  Agriculture  and  students 


was  brought  up  on  a  farm,  was  raised  on  a  farm,  have  worked  on  a  farm 
I  know  what  it  is  to  be  a  farmer,  and  if  I  had  five  hundred  sons  that  I 
wanted  to  make  farmers, practical  farmers,!  would  not  send  them  to  the 
University  of  California,  or  to  any  agricultural  college.  Every  farmer 
knows  that  you  cannot  learn  practical  farming  at  an  agricultural  college. 
It  is  not  the  place.  There  is  something  that  you  may  learn  in  connec- 
tion with  agricultural  chemistry  and  the  admixture  of  soil,  that  is  to  be 
obtained  in  the  books;  and  in  horticulture  you  may  learn  a  great  deal 
from  books.  But  men  do  not  go  to  agricultural  colleges  to  become  that 
kind  of  farmers  that  go  out  to  work  practically  on  the  plains  of  Califor- 
nia. My  friend  Mr.  Biggs  never  would  go  to  the  University  of  California 
to  know  how  to  carry  out  practical  farming.  He  might  go  there  for 
various  matters  connected  with  science  and  chemistry,  and  he  might  be 
enlightened.  These  students  all  have  the  opportunity.  It  is  not  a 
college.  It  is  a  university,  and  any  man  may  go  there  and  attend  a 
lecture,  whether  it  comes  from  the  Professors  of  the  College  of  Letters, 
of  Mines,  of  Medicine,  or  any  other  department.  There  is  no  such 
thing  as  going  into  a  school  room  to  study  over  your  book,  with  a  teacher 
there  to  stand  by  and  see  that  you  are  performing  your  duty.  You  go 
there  and  hear  the  Professors  lecture  on  any  subject  that  you  see  fit 
You  bear  an  examination  to  see  whether  you  have  attended  to  your 
duties,  and  you  get  a  diploma  or  certificate  as  to  what  you  know.  Any 
one  can  go  there  and  connect  himself  with  any  of  the  departments. 

Now,  the  first  college  built  there  was  a  brick  building,  and  it  cost  a 
great  deal  more  than  it  would  have  cost,  by  the  State  saying  that  it 
should  be  done  by  the  day,  and  that  eight  hours  should  constitute  a 
day's  work.  I  do  not  object  to  eight  hours  being  a  day's  work,  but  when 
a  mechanic  goes  and  works  eight  hours  for  so  much  a  day,  then  he 
concludes  that  he  can  work  two  or  four  hours  longer  and  get  credit  for 
nnother  day.  Some  men  worked  ten  hours  a  day,  and  in  that  way  we 
paid  a  very  high  price  for  that  institution.  We  have  put  up,  recently,  a 
Mechanic  Arts  College,  and  it  cost  us  but  thirty-five  thousand  dollars. 
It  is  the  most  e.Ttensive  building  on  the  ground,  and  well  adapted  to 
the  use  for  which  it  was  constructed. 

SPKECH  or  UB.   LABKtN. 

Ma.  LARKIN.  Mr.  Chairman:  I  am  surprised  at  the  line  of  discus- 
sion that  this  question  has  brought  forth  here.  It  is  not  new.  When 
anything  afiecting  the  State  University,  or  the  management  of  it,  or  the 
ctmduct  of  it  since  its  organization, comes  up,  ifiembers  of  the  Board  of 
Regents  have  considered  themselves  bound  to  at  once  rise  to  a  question 
of  privilege.  Yesterday  we  were  informed,  in  the  elaborate  argument 
of  a  learned  and  distinguished  member  of  that  Board,  that  there  were  a 
number  of  very  wealthy  people  who  would  probably  die  soon  and  leave 
the  University  a  lorge  amount  of  property.  Of  course,  we  should  be 
glad  to  have  them,  when  they  die,  leave  the  property  to  tliat  institu- 
tion. The  opposition  to  this  tenth  section  is  not  opposition  to  the  gentle- 
men who  compose  that  Board  of  Regents.  It  is  not  because  the  members 
of  this  Convention  desire  in  any  way  to  cripple  that  institution, or  desire 
in  any  way  to  retard  its  progress,  or  in  any  way  to  hinder  the  objects 
for  which  it  is  created.  It  is  the  language  o?  the  section,  and  its  cflect. 
Under  our  form  of  government  the  Constitution  of  the  United  States 
may  be  changed,  as  it  has  been  from  time  to  time  since  the  organization 
of  the  Government.  In  our  State,  provision  is  made  for  a  change  of  the 
Constitution,  but  this  remarkable  section  provides  that  this  institution, 
created  by  law,  shall  not  be  changed.  Now,  it  may  be  perfect,  but  some 
future  generation  might  determine  that  tliey  could  make  an  improve- 
ment upon  it.  I,  for  one,  believe  that  all  knowledge  will  not  cease  with 
this  Convention.  I  believe  that  there  will  be  men  come  after  us  that 
ought  to  have  a  right  to  change  the  management  of  that  institution.    I 


believe  the  University  of  California  should  constitute  a  public  trust. 
There  is  no  question  in  my  mind,  but  what  the  funds  derived  from  the  one 
hundred  and  fifty  thousand  acres  of  land  are  a  public  trust,  and  should 
be  received  as  such  ;  but  that  particular  fund  that  was  donated  for  an 
Agricultural  and  Meelionic  Art  College,  is  not  all  the  State  University. 
I  believe  that  that  section  should  be  so  amended  that  the  fund  of  the 
University  of  the  State  of  California  should  be  considered  a  public  trust. 

Mr.  WINANS.  Will  the  gentleman  allow  me  to  explain?  Hereto- 
fore the  Constitution  of  this  State  has  provided  that  the  term  of  certain 
officers  should  not  exceed  four  yeare.  There  will  probably  be  a  similar 
proviso  in  the  document  we  are  framing.  It  was  held  by  some  that  the 
Regents,  whose  term  was  fixed  at  sixteen  years,  could  not  hold  their 
offices  for  that  length  of  time,  because  they  were  limited  by  the  Consti- 
tution ;  but  the  Supreme  Court  finally  held  that  it  constituted  a  public 
trust,  and  that  therefore  they  were  not  officers,  under  the  Constitution, 
and  therefore  could  hold  sixteen  years.  I  state  distinctiv,  and  in  all 
good  faith,  that  these  words  are  used  exclusively  to  meet  tLat  objection, 
and  to  answer  that  end,  and  for  nothing  else.  There  is  nothing  con- 
cealed or  clandestine  about  it. 

Mr.  LARKIN.  The  gentleman  explained  the  same  yesterday.  The 
opposition  to  the  section  rests  mainly  against  this  language:  "and  its 
organization  and  government  shall  be  perpetually  continued  in  their 
existing  form  and  character."  Now,  so  far  as  the  matter  of  this  discus- 
sion is  concerned ,  each  member  of  that  Board  of  Regents  upon  this  floor, 
excepting  the  gentleman  from  San  Francisco,  Mr.  t'asserly,  has  made  it  • 
a  point  to  rise  to  a  question  of  privilege.  I  do  not  think  that  he  has 
done  it.  They  have  placed  themselves  in  a  fal.^e  position  before  the 
world,  and  before  the  people  of  this  State,  by  makiug  a  persimal  matter 
of  it,  the  moment  you  allude  to  them.  Now,  if  their  conduct  is  good 
and  correct — which  I  have  notquestioned — there  is  no  necessity  for  their 
jumping  to  their  feet  here  when  it  is  asked  to  put  it  in  the  power  of  the 
Legislature  to  examine  into  theirafiairs:  and  if,at  some  time  the  people 
desire  to  change  this  matter,  it  is  well  to  hove  that  power.  Wo  have 
never  been  able  to  inquire  into  the  workings  of  that  institution ;  to 
inquire  into  the  financial  relations  of  it.  There  may  be  no  necessity  of 
it  now,  but  there  may  be  a  time,  when  these  honorable  gentlemen  have 
passed  away,  that  it  would  be  necessary,  and  the  Legislatun^  should 
have  the  power  to  inquire  into  the  management, and  to  change  the  form 
of  the  management.  These  are  some  of  the  reasons  why  we  de^-ire  this 
change.  We  believe  that  the  money  derived  from  the  sale  of  this  one 
hundred  and  fifty  thousand  acres  of  land  should  be  set  apart  as  a  sepa- 
rate fund;  should  be  secure,  for  the  purposes  of  the  grant,and  should  be 
carried  out  in  good  faith,  and  not  devoted  to  any  other  purpose.  Is  that 
wrong?  I  desire  to  carry  out  the  Act  in  good  faith ;  and  we  hold  that 
that  tenth  section  does  not  carry  it  out  in  good  faith.  We  desire  to 
amend  the  section  so  that  it  shall  carry  It  out  in  good  fiiith ;  so  that  the 
Legislature  shall  have  the  power  to  inquire  into  the  working  of  that 
institution,  and,  if  necessary  in  order  to  carry  out  the  provisions  of  that 
grant,  shall  have  the  right  tochange  the  management  of  that  institution. 
Is  there  anything  wrong  in  that?  Js  there  any  necessity  for  each  and 
every  gentleman  to  denounce  us  as  opposed  to  that  institution,  because 
we  desire  to  have  the  right  to  correct  abuses  that  may  grow  up  rffter 
these  honorable  gentlemen  may  have  passed  away?  These  are  the 
changes  that  wo  have  sought  to  make  in  this  amendment.  I  have  not 
heard  one  of  the  opponents  of  this  section  intimate  in  a  syllabic  that  he 
was  opposed  to  that  institution.  All  we  desire  is  to  act  for  the  welfare  of 
the  people  a^d  the  prosperity  of  that  institution.  I  hope  that  the  gen- 
tlemen will  stop  their  allusions  to  each  other,  and  let  us  proceed  to  the 
discussion  of  the  merits  of  the  question. 

SPKKCH   OF    MR.    BBOWN. 

Mb.  brown.  Mr.  Chairman :  I  concur  with  the  gentleman  who  has 
been  last  on  the  floor  with  regard  to  the  propriety  "of  considering  section 
ten.  It  may  be  that  there  are  other  subjects  in  connection  with  this 
matter  that  are  of  consequence  to  this  body  and  cast  light  upon  it,  but 
section  ten  is  the  section  which  is  before  us  for  investigation,  and  for 
action  or  nonaction  upon  it.  I  am  convinced  that  there  is  not  a  gentle- 
man in  this  honorable  body  who  is  opposed  to  education.  I  am  con- 
vinced that  there  is  not  one  who  is  opposed  to  the  University,  but  all 
are  anxious  that  institution  should  flourish,  and  that  it  should  iJe  handed 
down  to  future  generations  intact. and  in  a  degree  of  grandeur  greater 
than  it  now  fwssesses — owing  to  the  progress  of  time  and  to  other  cir- 
cumstances. But  it  is  a  matter  of  some  couse(]uence  that  the  proper 
means  should  be  taken  in  order  to  accomplish  this  grand  consummation. 
Now,  we  bear  it  stated  before  this  body  that  Coiigi-ess  gave  to  the  Legis- 
lature of  this  State  the  right  to  control  that  institution.  We  are  aware 
of  all  of  this,  but  the  idea  is,  shall  this  State  still  retiin  that  control? 
Sha.l  we  put  an  enactment  here  in  this  organic  law  which  shall  declare 
that  it  shall  not  have  that  control?  Shall  this  body,  by  an  organic  act 
in  the  Constitution  of  this  State,  declare  a  restrictive  principle  that  will 
prevent  the  Lejgislature  of  this  State  from  examining  into  the  business 
affairs  of  that  institution?  If  we  were  in  favor  of  that,  in  my  opinion, 
we  could  not  strike  a  more  fatal  blow  against  the  University  of  this  State, 
but  if  we  manage  in  such  a  way  as  to  have  it  at  all  times  open  to  inves- 
tigation, to  see  that  everything  is  going  on  right,  then  we  hand  it  down 
to  posterity,  and  have  it  now,  even  as  it  was  intended. 

Now,  it  is  only  necessary  to  examine  this  section  ten  ; 

"  The  University  of  California  shall  constitute  a  public  trust" 

I  shall  not  dwell  upon  the  public  trust,  as  that  has  been  suHiciently 
treated  of. 

— "  and  its  organization  and  government  shall  be  perpetually  con- 
tinued in  their  existing  form  and  character" 

Gentlemen  have  saiu  that  it  may  be  necessary  hereafter  to  change  that 
form  and  character;  that  human  institutions  and  human  progress  make 
it  necessary  to  have  changes;  that  to  change  is  mortal,  and  that  we  do 
not  know  that  we  have  reached  perfection  in  these  respects.    Then  jt 
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goes  on  further  with  regard  to  a  subject  which  I  contend  special  atten- 
tion should  be  directed  to. 

— "subject  only  to  such  legislative  control  as  may  be  necessary  to 
insure  compliance  with  the  terms  of  its  endowments." 

Now,  I  am  fully  convinced  that  this  is  wrong.  There  is  to  be  no  leg- 
islative control  in  this  matter;  none  except  what  is  necessary  to  insure 
cf>mpliance  with  the  terms  of  its  endowments,  and  of  the  several  Acta  of 
the  Legislature  of  this  State.  These  Acts  have  already  been  passed,  and 
now  here  there  is  a  restriction  placed  upon  the  Legislature  that  it  shall 
have  no  further  control  except  to  confirm  these  Acts;  nothing  else; 
excluded  from  all  further  investigation  of  the  affairs  of  this  institution. 
Now,  it  is  a  matter  of  the  most  serious  consequence  that  we  should  take 
into  consideration  whether  we  shall  have  this  institution  on  such  a  basis. 
Although  the  present  officers  may  be  just,  and  true,  and  good,  we  do  not 
know  that  it  will  always  have  such,  and  if  there  is  not  a  word  to  say 
against  it  at  this  time,  we  do  not  know  but  at  some  future  time  it  may 
be  highly  important  to  investigate  the  affairs  of  that  body.  Now,  to 
give  up  control  in  these  respects,  and  say  that  the  Regents  have  con- 
ducted it  all  right,  and  for  the  future  it  will  be  the  same,  I  am  under 
the  impression  that  it  would  be  unjust  to  the  people  of  this  State.  We 
should  not  restrict  the  Legislature  in  this  respect.  I  might  go  on  with 
arguments  to  show  that  this  clause  forbids  legislation,  except  so  far  as  to 
confirm  the  endowments  and  the  .\cts  of  the  Ijegislature  which  have 
been  passed.  Do  we  wish  to  have  the  Legislature  forbidden  to  take  any 
action  with  regard  to  this  body  in  the  line  of  investigation  of  its  con- 
duct? I  am  sure  that  a  majority  of  the  members  here  do  not  wish  it, 
and  t  am  opposed  to  the  section. 

■XlfABKS  OP  MB.  SBAFTia. 

Mr.  SHAFTER.  Mr.  Chairman:  It  seems  to  me  that  this  is  a  most 
extraordinary  controversy.  In  the  first  place  insinuations  are  made 
against  these  Regents,  as  to  how  they  have  managed  the  trust  which  has 
been  placed  in  their  hands,  and  when  they  get  up  here  and  explain  the 
manner  in  which  that  trust  has  been  managed,  gentlemen  say  that  they 
are  nervous;  and  instead  of  defending  the  policy  of  the  section  they  are 
undertaking  to  defend  themselves.  They  are  required  to  be  silent  when 
they  are  charged  with  mismanagement.  Why  do  not  these  gentlemen 
specify  in  what  they  have  been  dishonest?  If  they  have  stolen  any- 
thing, why  do  not  these  persons  indicate  where  and  when?  There  has 
been  but  one  specific  charge,  and  that  was  by  Mr.  Barton,  who  speaks 
of  a  report  of  a  committee  of  the  Legislature.  I  do  not  recollect  the 
terms  of  that  report  exactly,  but  at  the  time  I  read  it  over  and  made  up 
my  mind  that  it  was  all  bosh.  It  was  because  the  contractor  putting 
up  the  building  did  not  put  in  the  right  sized  timber.  He  did  not  oom- 
pleto  all  the  provisions  of  his  contract.  No  fault  of  the  Regents  was 
demonstrated  by  that  report,  according  to  my  recollection.  The  amend- 
ment which  is  proposed  oy  the  gentleman  from  Alameda,  as  the  gentle- 
man from  Los  Angeles  has  correctly  stated,  would  give  Congress  a 
chance  to  nullify  the  grant.  This  grant  must  be  used  for  the  purposes 
for  which  it  was  donated,  and  the  action  of  the  Legislature  and  of  the 
Regents  has  not  been  in  violation  of  the  Act  making  the  donation. 
Tbi«  trust  must  be  administered  according  to  the  terms  of  the  grant 
itself.  The  Act  of  Congress  has  been  read  here  repeatedly,  while 
agriculture,  very  likely,  U  put  forward  as  oqe  of  the  more  important 
elements,  it  is  just  as  distinctly  specified  that  the  others  shall  not  be 
excluded.  The  amendment  offered  by  Mr.  Webster  is  to  exclude  the 
others,  and  is  therefore  in  direct  conflict  with  the  terms  with  the  grant 
of  Congress.  • 

Now,  the  gentleman  from  Tulare  seems  to  think  that  this  section 
deprives  the  Legislature  of  all  ])ower  of  control  over  this  Board  of 
Regents.  I  understand  this  first  clause  of  the  section  simply  to  perpet- 
uate the  form  and  continue  the  Regeuts  as  a  body  in  force  and  in  power. 
Now  I  wish  to  know  what  gentlemen  wish  to  point  out.  Are  you  going 
to  have  the  Legislature  appoint  a  committee  to  regulate  it?  What  are 
they  but  Regents  under  a  diflferent  name?  If  it  is  a  specific  body 
appointed  a  specific  authority,  what  is  better  than  the  Regents?  Why 
the  gentlemen  are  entirely  silent  upon  that  question.  They  do  not  point 
to  anybody  else.  Is  it  not  apparent  on  the  face  of  it  that  there  has  got 
to  be  somebody?  Then  what  is  the  difference  whether  you  call  them 
Directors,  Trustees,  Committee,  or  Regents?  I  cannot  see.  "That 
which  we  call  a  rose,  by  any  other  name  would  smell  as  sweet."  They 
wish  even  to  change  the  appointing  power.  What  is  the  reason  why 
we  should  take  it  from  the  Oovernor?  I  cannot  see  any  propriety  in  it. 
Now,  as  to  the  subject  of  legislative  control.  The  section  says  that  it 
shall  be  subject  to  such  legislative  control  as  may  be  necessary  to  invire 
compliance  with  the  terms  of  its  endowments.  What  does  control 
mean — advice?  I  understand  the  word  control  to  be  mandatory.  It  is 
the  right  to  direct.  The  Legislature,  then,  has  the  right  to  control  and 
direct  this  institution  so  as  to  insure  compliance  with  the  terms  of  its 
endowments,  and  to  insure  compliance  with  the  several  Acts  of  the 
Legislature  of  this  State,  and  with  the  Congress  of  the  United  States. 
Does  not  this  section  allow  the  Legislature  to  judge  what  shall  be  neces- 
sary to  insure  compliance  with  the  terms  of  the  endowments?  They 
have  the  right  to  enforce  it.  If  the  Regents  undertook  to  teke  this  land 
and  misappropriate  it,  the  Legislature  has  the  right  to  prevent  their 
doing  it.  1  cannot  see  the  sligntest  objection  to  it.  The  language  is  as 
good  as  it  possibly  can  be.  I  hope  this  will  be  maintained  as  it  is.  One 
trouble  is  that  the  farmers  do  not  want  to  educate  their  sous  to  their  own 
businea<i.  When  the  truth  is  known  they  are  ashamed  of  their  business, 
when  they  ought  to  be  ashamed  of  their  own  false  pride.  It  is  true  that 
you  cannot  make  farmers  simply  upon  theoretical  instruction  alone. 
But  you  can  teach  many  things  that  would  be  useful  in  that  pursuit.  I 
hope  the  section  will  stand. 

Mr.  STU.\RT.  Mr.  Chairman :  I  am  sorry  to  see  the  course  the  farm- 
ers are  taking  upon  this  subject.  I  am  in  favor  of  the  section  as  reported 
by  the  committee.    I  was  going  to  say  something,  but  as  the  hour  for 


recess  has  arrived,  I  will  move  that  the  committee  rise,  report  progress, 
and  ask  leave  to  sit  again. 
The  motion  prevailed. 

IN  CONVENTION. 

Tub  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Education,  have  made  progress,  and  ask 
leave  to  sit  again. 

The  Convention  then  took  the  usual  recess  until  two  o'clock  p.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  x..  President  Hog*  in 
the  chair. 
Roll  called  and  quorum  present.  • 

PBTITIOMS. 

Mb.  WYATT  presented  the  following  petition,  signed  by  a  large  num- 
ber of  citisens  of  Monterey,  asking  the  exemption  of  certain  property 
from  Uxation : 

To  the  Honorable  J.  P.  Hag«,  Prmi<l«nt,  and  to  memben  of  the  ConsUtutioDal  CoD- 
T«Dtion : 
OewuMUi :  Your  prtitionera,  citizeni  of  the  State  of  Caliromia,  and  FMldents 
of  Monterey  City,  most  reepectfuUy  reqaeet  your  honotable  tKxIy  to  exempt  froin 
tmxatlon'  all  property  used  excluatvely  for  charitable,  edacatiunal,  and  church  pur- 
poses. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

Messrs.  Campbell,  TuUy,  Wickes,  and  Jones  presented  similar  peti- 
tions. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

BBPOBT. 

Mb.  WINANS.  Mr.  President:  I  wish  to  send  up  a  report  from  the 
Committee  on  Education. 

Thi  SECRETARY  read: 
To  the  President  of  the  OoQTention : 

The  Committee  on  EdocaUon  report  that  they  have  considered,  approved,  and 
recommend  the  adoption  of  the  amendment  offered  by  Howard,  of  Los  Angeles,  to 
section  ten. 

WINANS,  Cbainnan. 
THE  STATI  CNIVKB3ITY. 

Mr.  WINANS.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  President  Hoge  in  the  chair,  to  fur- 
ther consider  the  article  on  education. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

The  CHAIRMAN.  Section  ten  and  amendments  thereto  are  before 
the  committee. 

SPEECH  OP  MR.  STUABT. 

Mb.  STUART.  Mr.  Chairman :  I  am  sorry  to  see  the  opposition  that 
is  made  to  this  tenth  section,  and  against  the  University,  by  the  farmers 
on  this  floor — by  many  of  them, at  least.  I  approve  of  the  report  of  the 
committee  generally,  and  will  stand  by  it,  and  I  hope  the  Convention 
will  carry  it  out.  A  few  words  first,  in  regard  to  the  education  of  our 
children.  The  gentleman  from  Los  Angeles,  Mr.  West,  I  believe,  said 
that  the  studies  had  been  placed  on  a  higher  plane  than  they  had 
intended  to  go.  I  think  he  is  mistaken,  because  it  is  well  known  that 
four  or  five  years  ago — about  the  time  the  University  moved  into  ita 
present  quarters — there  were  but  four  or  five  students  during  the  whole 
term  in  the  Agricultural  College.  I  know,  for  among  them  was  my  son. 
I  also  had  him  placed  in  the  Mechanic  Arts  College,  besides  other 
branches  of  learnini^  It  was  hard  to  find  enough  scholars  to  forni  a 
class  in  the  Agricultural  College,  for  the  reason,  I  suppose,  that  the 
farmers  are  just  as  apt  to  want  to  educate  their  sous  in  the  profes- 
sional walks  as  any  other  class.  Whatever  studies  they  choose  they 
can  take.  I  have  been  greatly  surprised  at  the  position  taken  here  bjf 
the  Workingnien  and  farmers  upon  this  subject.  This  is  an  educational 
institution,  where  all  farmers'  sons,  all  poor  men's  sons,  are  taught  with- 
out cost  or  charge;  an  institution  that  any  man  may  attend  bv  simply 
having  enough  to  bear  his  personal  expenses  during  the  time.  1'he  legal 
and  financial  standing  of  the  institution  has  already  been  explained  by 
those  who  know  more  about  it  than  I  do.  I  could  name  a  number  of 
eminent  men  who  have  sent  their  sons  to  this  institution,  and  they 
have  come  forth  endowed  with  a  brilliant  education,  and  thoroughly 
fitted  to  buffet  with  the  world.  The  youngest  member  of  this  body  is  a 
graduate  of  that  institution,  and  stands  to-day  an  honor  to  his  precep- 
tors, and  one  of  the  brightest  intellects  on  this  floor.  I  have  no  doubt 
in  saying  that.  These  graduates  are  scattered  all  over  the  State.  They 
do  not  come  from  the  cities  altogether,  nor  are  they  confined  to  rich 
men's  sons.  They  are  workers,  engaged  in  the  various  pursuits  of  life. 
They  receive  practical  instruction,  which  is  of  use  to  them  in  making  a 
living.  I  believe  that  is  all  I  have  to  say,  or  need  to  say.  There  are 
other  and  more  able  gentlemen  who  desire  to  make  remarks  on  this  sub- 
ject. 

Mb.  WINANS.  Mr.  Chairman :  I  ask  that  the  amendment  reported 
by  the  committee  be  accepted  as  a  part  of  the  report. 

The  CHAIRMAN.    It  can  only  he  accepted  as  a  reoommindation. 

SPEECH  or  MR.  JOBMSON. 

Mr.  JOHNSON.  Mr.  Chairman :  There  are  many  things  to  be  con- 
sidered in  connection  with  section  ten  and  the.  proposed  amendments. 
We  know,  as  a  matter  of  fact,  that  the  University  of  California  has  been 
of  slow  growth,  and  that  it  has  been  owing  to  the  fostering  influences 
and  donations  which  it  has  received  from  this  State  and  from  the  Gen- 
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eral  Government,  that  it  has  risen  to  its  present  proud  position.  We 
have  many  older  institutions  of  learning  in  this  oountiy,  they  too  have 
attained  tneir  status  and  reputation  by  reason  of  munificent  donations 
from  the  patrons  of  education.  There  is  Dartmouth  College,  for  instance. 
That  institution  stood  by  its  rights,  those  rights  which  it  had  acquired 
from  and  under  its  colonial  charter.  It  was  compelled  to  resort  to  litiga- 
tion to  maintain  those  rights,  and  when  the  Supreme  Court  of  the  United 
States  passed  upon  the  question,  they  said  the  attempt  to  interfere  with 
the  institution  in  that  way  was  a  violation  of  the  Constitution,  in  that  it 
was  impairing  the  obligation  of  a  contract.  The  then  little  institution, 
by  dint  of  perseverance  and  the  aid  of  friends  of  education,  was  thus 
enabled  finally  to  place  herself  upon  a  secure  and  imperishable  founda- 
tion. So  other  institutions  have  grown  up  by  eleemosynary  aid,  until 
they  became  strong  in  development,  and  were  recognized  and  inspired 
confidence  as  established  and  permanent  institutions.  Men'when  dying, 
when  leaving  their  lost  le^cies  and  bequests,  have  often  coupled  with 
them  a  legacy  for  some  institution  of  learning;  but,  sir,  this,  as  prudent 
men,  they  would  never  have  done  had  they  believed  that  the  institution 
was  on  an  insecure  foundation,  and  the  means  whiob  they  had  acquired 
with  so  much  toil  and  unrest  would,  after  their  death,  be  scattered  to 
the  four  winds.  Believing  that  the  institution  was  firmly  established 
they  were  willing  to  place  it  on  a  still  more  solid  foundation;  and  I  tell 
you,  sir,  that  if  you  cripple  the  University  of  California,  in  the  way  now 
proposed,  it  will  have  a  powerful  effect  upon  this  class  who  have  a  dis- 
position to  endow  the  institution  with  a  portion  of  their  abundant  wealth. 
If  they  believe  that  the  University  will  be  permanently  changed,' that 
the  funds  will  be  squandered  and  segregated,  that  the  institution  will 
stand  upon  a  questionable  foundation,  they  will  not  endow  it  and  then 
contfimplaW-the  dissipation  of  their  own  fortunes  in  a  vain  endeavor. 
Nothing  that  we  could  do  would  be  so  hurtful  to  the  growth  and  progress 
of  the  Universitf ,  nothing  so  suicidal  as  to  lessen  the  public  confidence 
in  the  stability  and  permanence  of  the  institution.  These  donations, 
these  endowments  for  specific  purposes,  are  in  the  nature  of  a  contract 
which  cannot  be  violated  without  going  contrary  to  the  decisions  of  the 
highest  Court  in  the  land,  and  that  is  precisely  what  the  amendment 
onered  by  Mr.  Webster  does. 

Again,  it  has  no  merit  whatever,  over  and  above  the  section  reported 
by  the  committee.  In  the  first  place,  the  Webster  amendment  proposes 
the  segregation  of  the  University  funds,  the  Agricultural  fund  from  the ' 
other  funds.  Is  there  anything  in  the  Act  of  Congress  to  warrant  that 
segregation?  I  challenge  it  as  antagonistic  to  the  Act  of  Congress.  There 
is  placed  in  this  amendment  a  clause  segregating  these  funds,  when 
there  is  no  such  segregation  authorited  by  the  Act  of  Congress,  either 
directly  or  by  implication. 

I  now  read  from  section  four,  article  nine,  of  the  present  Constitution  : 
"The  Legislature  shall  take  measures  for  the  protection,  improvement, 
or  other  disposition  of  such  lands  as  have  been  or  may  hereafter  be 
reserved  or  granted  by  the  United  States,  or  any  person  or  persons,  to 
■  this  State,  for  the  use  of  a  University  ;  and  the  funds  accruing  from  the 
rents  or  sale  of  such  lands,  or  from  any  other  source,  for  the  purpose 
aforesaid,  shall  be  and  remain  a  permanent  fund,  the  interest  on  which 
shall  be  applied  to  the  support  of  said  University,  with  such  branches  as 
the  public  convenience  may  demand,  for  the  promotion  of  literature,  the 
arts  and  sciences,  as  may  be  authorized  by  the  terms  of  such  grant.  And 
it  shall  be  the  duty  of  the  Legislature,  as  soon  as  may  be,  to  provide 
effectual  means  for  the  improvement  and  permanent  security  of  the 
funds  of  said  University." 

Sir,  the  framers  of  this  Constitution,  whose  seats  we  now  occupy, 
when  they  inaorporated  that  provision  into  the  Constitution,  had  the 
idea  of  a  University,  with  a  permanent,  indestructible  fund.  That  was 
the  object  of  this  provision  in  the  Constitution.  This  provision  ante- 
dates the  congressional  legislation  in  respect  to  this  fund.  The  congres- 
sional Act  was  passed  in  eighteen  hunctred  and  sixty-two,  but  as  early 
as  the  adoption  of  our  present  Constitution  and  its  ratification  by  the 
people,  it  is  apparent  that  the  framers  of  it  and  the  people  who  voted  for 
it,  thoughji  there  ought  to  be  a  permanent  University,  with  a  permanent 
fund. 

Now,  sir,  I  have  referred  to  only  one  of  the  cardinal  principles  of 
departure  contained  in  the  Webster  amendment,  the  segregation  of  the 
funds.  I  will  now  cite  another,  which  is  equally  alarming,  which  is  the 
superseding  of  the  broad,  general  culture  contemplated  by  the  Act  of 
Congress,  by  an  agricultural  school.  I  will  read  only  so  much  of  the 
Act  of  Congress  as  relates  to  this  particular  subject  which  I  am  now  con- 
sidering. "  The  leading  subject  shall  be,  without  excluding  other  scien- 
tific and  classical  studies,"  and  if  you  do  not  exclude  them,  you  must 
include  them ;  if  you  have  no  power  to  exclude,  you  must  necessarily 
include,  "  the  teaching  of  such  branches  as  are  related  to  agriculture," 
not  simply  agriculture,  but  such  branches  as  are  related  to  agriculture, 
"  in  such  manner  as  the  Legislatures  of  the  States  may  respectively  pre- 
scribe, in  order  to  promote  the  liberal  and  practical  education  of  the 
Jndustrial  classes  in  the  several  pursuits  and  professions  of  life." 

This  education  is  not  to  be  in  one  pursuit  or  profession  of  life,  but  in 
the  several  pursuits  and  professions  of  life.  It  is  to  be  both  liberal  and 
practical.  Now,  in  looking  over  the  provisions  of  this  amendment 
ofi°ered  by  the  gentleman  from  Alameda,  I  do  not  see  that  he  has  pro- 
vided for  this  liberal  education.  I  think  h^  has  signally  failed  to  include 
those  other  scientific  and  classical  studies  contemplated  by  the  Act  of 
Congress.  I  think  he  has  ignored  the  several  pursuits  and  professions 
of  life,  and  confined  his  attention  exclusively  to  one  department — the 
department  of  agriculture. 

[At  this  point  in  the  speaker's  remarks  the  gavel  fell.] 

Mb.  smith,  of  Santa  Clara.    I  will  give  the  gentleman  my  time. 

Tbk  CHAIBMAN.    The  gentleman  will  then  proceed. 

Me.  JOHNSON.  I  thank  the  gentleman  from  Santa  Clara  for  his 
courtesy.  I  have  but  a  few  words  more  to  say.  The  gentleman  from 
Alameda  has  eliminated  from  his  amendment  the  cardinal  principle  of 
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the  coBgressional  legislation,  which  says  in  effect  that  the  education 
provided  for  shall  be  in  the  several  pursuits  and  professions  of  life. 
Therefore,  sir,  I  say  that  it  is  in  direct  conflict  with  the  Act  of  Congress. 
I  say,  also,  that  it  is  in  violation  of  the  obligation  of  contracts;  that  it 
stands  upon  the  same  plane  as  the  Dartmouth  College  case,  and  that  if 
passed,  it  will  encounter  the  same  opposition  and  the  same  decision. 

I  ask  the  gentleman  from  Alameda,  why  should  we  seek  to  apply  the 
iconaclastic  band  to  such  an  institution  as  the  University  of  California? 
It  has  grown  up  under  the  benign  influence  of  the  donations  from  the 
people  of  this  State  and  from  the  Congress  of  the  United  States,  together 
with  the  liberal  funds  given  to  it  by  tne  College  of  California. 

Look  across  the  bay  at  her  sisters.  There  she  sits,  the  bride  of  the 
Pacific,  her  foot  touching  the  waters,  and  her  head  resting  upon  the 
foothills  of  the  Contra  Costa  range.  Her  outlook  is  over  the  islands  and 
the  Golden  Gate  of  commerce  for  the  Pacific  Coast  With  such  sur- 
roundings, to  which  raa;r  he  added  a  most  salubrious  climate  and  invit- 
ing shade,  we  are  forcibly  reminded  of  Milton's  description  of  the 
gardens  of  Pluto,  where  "the  attic  bird  trills  her  thick-warbled  notes 
the  Summer  long." 

In  spite  of  all  this,  shall  we  do  away  with  this  thrice-fostered  institu- 
tion and  dismantle  her  waUs?  Shall  we  compel  our  farmers  to  pa^ 
tribute  to  other  colleges  outside  of  this  State,  and  send  thence  their 
children  to  acquire  a  liberal  education,  which,  but  for  our  hostile  acts, 
might  as  well  nave  bean  acquired  at  home?  The  effect  of  it  will  be  to 
take  a  large  amount  of  means  (rom  this  State  and  send  it  to  other  States, 
and  change  a  now  liberal  and  satisfactory  curriculum  ~of  study  into  an 
agricultural  specialty. 

Aside  from  the  law  of  the  case,  I  appeal  to  the  State  pride  of  the  gen- 
tleman from  Alameda,  aye,  mojre,  to  his  home  pride;  for  the  institution 
whose  claims  I  am  now  advooating  is  located  in  his  own  county. 

It  appears  to  me  to  be  unwise  to  antagonize  Congressional  legislation 
on  this  subject.  The  Legislature  would  have  to  interpret  the  provision 
which  we  may  adopt.  Would  they  pass  laws  to  carry  out  if  they  knew 
it  was  unconstitutional?  that  it  was  in  conflict  with  Congressional  legis- 
lation? They  have  repeatedly  refused  to  go  contrary  to  the  laws  of 
Congress,  and  they  are  entitled  to  a  great  deal  of  credit  for  so  doing. 
Shall  we  ask  the  Legislature  to  undo  what  they  have  already  done  in 
giving  unity  of  design,  and  providing  for  a  lilieral  course  of  study  in 
the  University  of  California?  Shall  we  annul,  or  try  to  annul,  the 
Congressional  Act?  and,  lastly,  shall  we  do  violence  to  those  men 
who  have  made  their  bequests,  and  died  in  the  hope  that  this  insti- 
tution was  to  remain  an  established  entity,  and  intact  in  this  State? 
Now,  sir,  I  have  no  fight  to  make  with  agriculture  in  this  State,  nor 
have  I  any  fight  to  make  with  labor  in  this  State.  I  think,  generally, 
my  sympathies  have  run  in  the  direction  of  both;  but,  sir,  I  am  not  in 
favor  of  experimental  legislation,  or  an  experimental  constitutional 
provision,  which  is  in  direct  conflict  with  the  Act  of  Congress,  the  gen- 
eral sentiment  of  our  people,  and  seeks  to  build  up  foreign  institutions 
of  learning  at  the  expense  of  our  cherished  University. 

So  fat  as  the  Regents  are  concerned,  there  is  some  idle  clamor  against 
them.  Some  of  these  men  have  records  in  this  State.  Those  who  have 
been  associated  with  that  Regency  will  bear  witness  to  what  I  say,  that 
these  aspersions  are  a  gross  injustice  to  the  memory  of  the  dead,  and  as 
for  those  who  are  living,  it  is  not  for  me  to  defend  them  when  they  are 
so  amply  able  to  represent  themselves.  But  I  will  simply  say  that  this 
cry  against  them  is  mere  idle  clamor,  which  cannot  be  substantiated  by 
the  facts.  Sir,  I  admit  that  iconoclasm  is  sometimes  right,  when  some 
mouldy  moss-grown  wrong  is  to  be  removed  out  of  the  pathway  of  pro- 
gress. This  is  something  else.  It  is  an  institution  built  up  by  domestic 
and  national  generosity,  which  has  diSused  and  is  still  diffusing  abroad 
and  general  culture  throughout  the  State.  Aside  from  what  nature  has 
so  liberally  given  us,  it  is  nearly  all  that  we  have  to  be  proud  of  as  Cal- 
ifornians. 

Pass  the  Webster  amendment,  and  after  the  great  wrong  shall  have 
been  done,  it  will  be  too  late  to  try  to  remedy  the  evil.  After  the  funds 
shall  have  been  segregated,  and  the  present  colleges  shall  have  merged 
into  a  college  of  agriculture,  the  public  confidence  will  be  ^ne  and  will 
never  crystallize  again  around  any  institution  of  learning  m  this  State. 
This  cannot  be  done  with  my  vote.  Amid  the  ruins  I  should  feel  as 
guilty  as  the  man  who  fired  the  temple  at  Ephesus.  I  do  not  attack 
the  motives  of  the  opposition,  and  only  hope  to  succeed  in  showing  them 
that  their  position  is  ill-advised. 

Why,  sir,  the  Act  of  Congress  gives  no  possible  excuse  for  such  a  pro- 
vision as  the  Webster  amendment.  It  says  there  shall  be  at  least  one 
college,  and  that  the  leading  object  shall  be  those  studies  which  relate 
to  agriculture  and  the  mechanic  arts.  You  may  have  more  than  one 
college  then,  may  you  not?  If  you  have  several  colleges  the  Act  does 
not  say  that  the  leading  object  shall  be  the  same  in  all  of  them.  I 
therefore  humbly  submit  that  the  section,  with  the  amendment  of  the 
gentleman  from  Los  Angeles,  is  all  that  is  required,  and  nothing  else 
should  be  adopted.  I  want  no  son  of  mine  to  nave  the  bitter  reflection 
that  it  was  his  father  who  attempted  to  destroy  this  great  institution. 

BEHABKS  or  MB.   ANDBEWS. 

Mr.  ANDREWS.  Mr.  Chairman:  I  cannot  indorse  the  report  of  the 
committee,  neither  does  the  amendment  offered  by  the  gentleman  from 
Alameda  entirely  meet  my  views.  I  believe  the  question  is  in  such  a 
position  at  this  tiine  that  no  amendment  can  be  accepted.  I  have  drawn 
a  section  which  comes  nearer  meeting  my  views  in  relation  to  what  the 
Constitution  should  contain,  than  the  amendment  of  the  gentleman  from 
Alameda.    I  will  read  it  for  information: 

"Sec.  10.  The  Legislature  shall  take  measures  to  preserve  the  funds 
which  have  accrued  or  may  accrue  from  the  disposition  of  such  lands  as 
have  been  or  may  hereafter  be  reserved  or  granted  by  the  United  States 
for  a  college  for  '  the  benefit  of  agriculture  and  the  mechanic  arts;'  and 
the  funds  accrued  or  accruing  from  the  rents  or  sale  of  such  lands,  for 
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the  purposes  aforesaid,  shall  be  and  remain  a  permanenl  fund,  the  inter- 
est of  which  shall  be  applied  in  strict  conformity  with  the  terms  of  said 
grant;  and  said  collei;e  for  the  t>enefit  of  agriculture  and  the  mechanic 
arts  may  be  combined  with  other  colleges  of  the  University  of  the  State, 
but  not  so  OS  to  impair  the  terms  of  the  aforesaid  grant  ft  shall  be  the 
duty  of  the  Legislature,  as  soon  as  may  be,  to  provide  effectual  means 
for  the  investment  and  permanent  security  of  the  funds  of  the  Univer- 
sity of  the  Slate." 

The  objectionable  part  is  left  out — "  the  University  of  California  shall 
constitute  a  public  trust."  Kow,  sir,  there  is  a  trust  which  exists  in 
regard  to  the  donations  made  by  Congressional  grant.  That  is  a  trust 
which  it  is  incumbent  upon  us  to  preserve.  Now,  the  question  is:  Have 
these  trusts  been  observed,  or  have  they  been  violated?  Has  this  par- 
ticular trust  been  ignored?  Now,8lr,  I  say  it  is  not  for  us  to  say  that  all 
these  trusts  have  been  carried  out.  It  is  not  for  us  to  show  affirmatively 
that  these  trusts  have  not  been  carried  out.  It  is  for  the  other  side  to 
show  that  they  have  been.  It  is  for  those  who  advocate  this  section  to 
show  that  no  part  of  the  trust  has  been  ignored,  and  that  it  has  been 
observed,  and  Kept,  and  fulfilled.  I  have  no  war  to  make  upon  (he 
University.  I  believe  the  people  whom  I  represent  desire  to  see  an 
institution  upon  this  coast  that  will  confer  as  good  an  e<lucation  as  any 
institution  in  the  United  States.  I  believe  that  is  the  desire  of  the  con- 
stituency that  I  represent.  I  believe  that  is  the  desire  of  the  people 
of  California.  I  believe  that  California  wants  to  be  able  to  sa^  that 
she  has  an  Athens  upon  the  Pacific  Coast.  Why  engraft  this  m  the 
Constitution?  Why  is  it  necessary  ?  Ngw,  they  say,  in  relation  to  the 
proposition  offered  by  Mr.  Webster,  that  it  segregated  the  funds.  I  have 
not  had  a  chance  to  examine  the  proposition  critically,  but,  if  I  under- 
stand it,  it  simply  proposes  to  engrait  into  the  Constitution  the  Act  of 
Congress,  and  if  it  segregates  the  funds,  the  Act  of  Congress  does  so.  If 
there  is  any  segregation  of  the  funds,  therefore,  it  is  a  segregation  by  the 
Act  of  Congress. 

Ms.  CHAPMAN.  Mr.  Chairman:  I  offer  an  amendment  to  the 
amendment. 

Thk  secretary  read : 

"Amend  by  adding  after  'affairs'  in  the  line,  'but  reports  shall  be 
made  annually  to  the  Governor  of  the  State,  with  reference  to  its  general 
management  and  the  custody,  receipts,  and  disbursements  of  all  its 
funds.' " 

Mb.  WINANS.  Mr.  Chairman:  The  committee  have  no  objections 
to  requiring  such  reports  to  be  made. 

SPKICH  or  MB.  WIBSTIB. 

Mb.  WEBSTER.  Mr.  Chairman:  That  clause  of  the  amendment 
segregating  this  fund  from  the  other  fund,  is  of  no  consequence  wjiat- 
ever.  By  consent  of  a  number  of  gentlemen  it  has  been  stricken  out. 
It  is  not  formally  before  the  Convention  yet,  and  we  have  stricken  that 
out.  But  since  the  interest  derived  from  tills  source  must  be  applied 
specially  for  that  purpose,  as  set  forth  in  this  Act,  the  presumption  is 
it  must  be  a  separate  fund.  But  it  is  not  necessary  at  all.  If  the  interest 
is  annually  applied  as  provided  for,  that  is  all  that  is  necessary^  It  is 
not  necessary  that  that  clause  should  be  there  at  all. 

Now,  sir,  the  criticisms  that  have  been  made  here  in  regard  to  the 
management  of  the  University,  is  not,  in  my  opinion,  any  part  of  this 
debate.  It  is  simply  a  matter  of  fundamental  law  for  the  government 
of  the  University.  If  there  is  anything  wrong  in  its  management,  that 
is  a  matter  for  the  Legislature,  but  it  ought  not  to  be  brought  in  here. 
This  amendment  was  offered  in  good  faith,  and  with  the  exception  of 
that  part  in  relation  to  separate  funds,  it  is  absolutely  and  in  fact  the 
Act  of  Congress,  with  the  exception  of  the  words  not  included  there, 
"  scientific  and  classical  studies."  That,  there  is  no  objection  to  adding. 
You  add  that,  and  you  have  the  Congressional  Act,  the  gist  of  it,  in 
short  form.  That  is  all  there  is  of  it.  Now,  sir,  it  is  well  known  that 
the  history  of  this  Congressional  Act  dates  back  to  eighteen  hundred  and 
forty-eight-nine.  I  believe  the  first  inception  of  it  was,  in  some  of  the 
eastern  states,  by  concurrent  resolution  of  the  Legislature,  calling  upon 
Congress  to  make  an  appropriation  of  land  to  the  several  States,  for  the 
purpose  of  endowing  a  College  of  Agriculture  and  a  College  of  Mechanic 
Arts.  Now,  sir,  that  bill  was  before  Congress  for  a  number  of  years.  In 
eighteen  hundred  and  fifty-nine  the  bill  passed  both  houses  of  Congress, 
but  was  vetoed  by  the  President,  for  some  reason.  For  a  while  the  old  col- 
leges of  this  country  fought  these  agricultural  donations  upon  the  ground, 
that  it  was  to  set  up  an  independent  set  of  colleges.  In  eighteen  hundred 
and  sixty-two  this  bill  came  up  again,  at  a  time  when  there  was  great  feel- 
ing in  regard  to  military  tactics,  and  it  was  passed.  So  after  the  bill 
had  passed,  the  several  great  colleges  of  this  country,  and  some  other 
ones,  applied  to  their  several  States  to  take  these  donations,  and  agree 
to  carry  out  the  provisions  of  the  Act  of  Congress.  They  succeeded  in 
many  of  the  States  in  doing  this  very  thing.  Now  the  only  object  I  had 
in  offering  this  amendment,  was,  that  it  might  be  maintained  and  con- 
ducted in  the  spirit,  and  for  the  purposes,  as  set  forth  in  the  Act.  In 
my  opinion,  section  ten,  as  reported  by  the  committee,  is  in  conflict  with 
the  Congressional  Act  itself,  and  for  this  reason :  It  says  here,  "  subject 
to  such  legislative  control  only,  as  may  be  necessary  for  a  compliance 
with  the  demands  of  its  endowment,  and  of  the  several  Acts  of  the  Leg- 
islature of  the  State." 

Now,  sir,  in  passing  this  section  you  confirm  and  establish,  not  only 
the  Act  of  Congress,  as  a  duty  enjoined  upon  the  Legislature,  but  the 
Acts  of  the  Legislature  which  have  been  passed.  Now  which  ought  to 
lake  precedence?  They  are  both  in  the  same  section.  Shall  the  Acts  of 
Congress  be  complied  with  or  the  Acts  of  the  Legislature?  Now,  sir,  I 
hold  that  the  consolidation  Act  of  the  last  Legislature  is  incompatible 
with  the  Act  of  Congress,  for  that  reason.  It  provides  that  the  State 
Treasurer  shall  pay  over  from  time  to  time  the  profits  and  revenue  aris- 
ing from  such  stocks  and  bonds,  upon  the  demand  of  the  Treasurer  of 
the  XTniversity,  to  be  disbursed  by  him  to  meet  the  current  annual 


expenses  of  the  University  of  California.     The  question,  then,  is,  which 
shall  take  precedence,  the  consolidation  Act  or  the  Act  of  Congress. 

Now  the  gentleuian  from  San  Francisco,  Judge  Hager,  says  it  is  im- 
practicable to  teach  practical  education  in  agriculture  in  that  college. 
Now,  sir,  I  want  to  call  his  attention  to  the  organic  Act  establishing  this 
University,  and  see  what  the  Legislature  thought  of  it  at  that  time,  and 
what  the  Board  of  Regents  subsequently  thought  of  it.  Section  four  of 
the  Congressional  Act  says,  "  in  order  to  promote  the  liberal  and  practi-  < 
cal  education,"  etc.  What  does  that  word  "practical"  mean?  Here  is 
what  the  organic  Act  says: 

"  Si;c.'4.  The  College  of  Agriculture  shall  be  first  established,  but  in, 
selecting  the  professors  and  instructors  for  the  said  College  of  Agricul- 
ture, the  Regents  shall,  so  far  as  in  their  power,  select  persons  possessing 
such  acquirements  In  their  several  vocations  as  will  enable  thera  to  dis- 
charge the  duties  of  Professors  in  the  several  Colleges  of  Mechanic  Arts, 
of  Mines  and  of  Civil  Engineering,  and  in  such  other  colleges  as  may 
bo  hereafter  established.  As  soon  as  practical  a  system  of  moderate 
manual  labor  shall  be  established  in  connection  with  the  Agricultural 
College,  and  U[ion  its  agricultural  and  ornamental  grounds,  having  for 
its  practical  education  in  agriculture,  landscape  gardening,  the  health  of 
the  students,  and  to  afford  them  an  opportunity  by  their  earnings  of 
defraying  a  portion  of  the  expenses  of  their  education.  These  advan- 
tages shall  be  open  in  the  first  instance  to  students  in  the  College  of 
Agriculture,  who  shall  be  entitled  to  a  preference  in  that  behalf." 

[Here  the  gavel  fell,  objection  being  made  to  the  speaker  proceeding.] 

Mr.  LEWIS.  I  give  him  my  time,  though  I  shall  vote  against  bis 
amendment. 

Mr.  WEBSTER.  Now,  sir,  here  is  the  organic  Act  which  contem- 
plated two  colleges,  one  for  agriculture  and  the  other  for  mechanic  arts. 
Now,  sir,  here  is  section  one  thousand  four  hundred  and  four  of  the 
Political  Code,,  which  reads  as  follows: 

"  Skc.  1404.  A  system  of  moderate  manual  labor  miAt  be  established 
in  connection  with  the  Agricultural  College,  upon  its  agricultural  and 
ornamental  grounds,  for  practical  education  in  agricultural  and  land- 
scape gardening." 

>ow,  sir,  the  Regents  themselves,  at  that  time  had  In  contemplation 
practical  teaching  in  agriculture,  as  will  be  seen  by  reading  their  report 
at  that  time.  I  don't  know  whether  they  have  changed  their  opinions 
since  that  time,  but  they  certainly  had  an  idea  then  that  there  was  such 
a  thing  as  practical  instruction  in  agriculture.  Now,  sir,  I  do  not  want 
to  put  anything  in  this  amendment  that  will  be  superfluous.  To  simply 
provide  that  these  legacies  and  endowments  shall  fee  applied  to  the  pur- 
poses for  which  they  were  Intended,  and  stop  right  there,  might  be  con- 
sidered sufficient,  because  it  would  be  the  duty  of  the  Legislature  to  do 
it  anyway;  but  there  Is  hardly  a  Constitution  in  existence  that  does  not 
have  more  than  this;  they  generally  have,  in  a  concise  form,  the  critical 
points  of  the  Congressional  AcL  This  is  not  an  improper  thing  for  «« 
to  do  here,  because  there  Is  not  ten  per  cent,  of  this  body,  I  presume, 
who  have  read  that  Congressional  Act,  and  if  you  put  it  in  here  it  will 
be  reaflirming  the  provisions  of  that  Act. 

TUB   PBEVIOl'S   qCKSTION. 

Mb.  waters.    I  move  the  previous  question. 

Secondc<l  by  Messrs.  Murphy,  Scliell,  Kenny,  and  Smith. 

Thk  CHAIRMAN.  The  question  is :  Shall'tbe  main  question  be  now 
put? 

Carried— ayes,  61 ;  noes,  51. 

The  CHAIKMAX.  The  first  question  is  upon  the  amendment  to  the 
amendment  offered  by  Mr.  Chapman. 

Adopted. 

The  CHAIRM.\N.  The  question  is  upon  the  amendment  of  the  gen- 
tleman from  Los  Angeles,  Mr.  Howard,  as  amended. 

Adopted. 

The  CHAIRMAN.  The  amendment  of  the  gentleman  from  Alameda 
will  now  be  in  order. 

Lost^ayes,  Z7. 

Mb.  grace.    I  move  to  amend. 

The  SECRETARY  read: 

"Amend  section  ten  by  adding  thereto  the  following:  'Provided  that 
women  over  twenty-one  years  of  age,  and  citizens  of  this  State,  mav 
be  appointed  Regents  of  such  University,  and  one  or  more  of  sucH 
women  shall  always  be  members  by  appointment  to  the  Board  of 
RegenU.' " 

REMARKS   or   MB.   OBACE. 

Mb.ORACE.  Mr.  Chairman:  I  have  always  been  in  favor  of  the  Uni- 
versity of  California,  and  I  am  in  favor  of  it  to-day,  and  I  am  in  favor  of 
doing  anything  and  everything  that  will  promote  the  education  of  the 
youth  of  this  land,  and  I  believe  that  the  members  of  this  Convention  are 
in  favor  of  doing  what  they  believe  to  be  right.  I  hold  that  women 
should  have  as  much  right  there  as  men.  If  it  is  a  place  bull  t  for  farmer's 
sons,  it  ought  to  be  a  place  for  farmer's  daughters.  I  believe  that  women 
should  be  represented  in  every  department  of  this  Government,  and  I 
tell  you,  sir,  if  women  had  a  voice  in  the  management  of  our  educa- 
tional institutions  they  would  be  better  manaeed.  [Applause.]  I 
believe  that  women  are'  entitled  to  live,  more,  and  have  their  being.  If 
they  are  the  weaker  sex,  all  the  more  reason  why  the  strong,  protecting, 
fostering  arm  of  the  law  should  be  thrown  around  them.  Put  this  in 
the  Constitution,  and  you  need  have  no  fear  but  what  the  people  will 
indorse  your  action.  We  will  do  justice  to  ourselves,  justice  to  the 
women,  and  we  will  have  a  government  in  truth  and  in  fact,  of  the 
people,  by  the  people,  and  for  the  people.    [Applause.] 

THE   FBEVIOVS   QUESTION. 

Mb.  MURPHY.    I  move  the  previous  question. 

Seconded  by  Messrs.  Tully,  Beerstecher,  Shoemaker,  and  Biggs. 
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Thb  CIIAIRMAK.  The  question  is :  Shall  the  main  question  be  novr 
putt 

Carried. 

The  chairman.  The  question  is  on  the  amendment  of  the  gen- 
tleman from  San  Francisco,  Mr.  Grace. 

liOSt. 

Mb.  win ANS.  I  move  that  the  committee  now  rise,  report  back  the 
article  to  the  Convention,  and  recommend  its  adoption  as  amended. 

Lost — ayes,  47. 

Mb.  AYERS.    Mr.  Chairman:  I  offer  an  amendment. 

The  SECRETARY  read: 

"  Sbo.  10.  The  University  of  California  shall  constitute  a  public  trust, 
and  its  organization  and  government  shall  be  subject  to  sucti  legislative 
control  as  may  be  necessary  to  insure  compliance  with  the  terms  of  its 
endowments,  and  of  the  several  Acts  of  the  Congress  of  the  United 
States,  donating  lands  or  money  for  its  support.  It  shall  be  entirely 
independent  of  all  political  or  sectarian  innuences,  and  kept  free  there- 
from in  the  appointment  of  its  Regents,  and  in  the  administration  of  its 
affairs." 

bkuarks  of  vb.  atbbs. 

Mb.  AYERS.  Mr.  Chairman :  It  will  be  seen  that  I  have  eliminated 
most  of  the  objectionable  features  from  the  section  as  reported  b^  the 
committee,  and  I  offer  this  as  a  compromise  measure.  I  nave  stricken 
out  the  part  which  perpetuates  the  character  and  form  of  the  present 
organization,  and  the  Board  of  Regents,  by  implication,  conforming  to 
the  legislation  on  this  subject  heretofore  passed.  Mr.  Chairman,  at  the 
beginning  of  this  discussion  I  must  confess  that  I  was  imbued  to  some 
extent  with  the  prevalent  prejudice  against  the  management,  or  rather 
the  manner  in  which  the  University  was  carried  out  by  the  Board  of 
Regents,  as  a  trust.  But  with  the  discussion  upon  this  floor,  with  the 
remarks  of  gentlemen  who  are  connected  with  that  institution,  and  who 
know  all  of  its  inside  workings,  I  am  satisfied  that  a  great  deal  of  the 
clamor  and  prejudice  existing  is  unfounded.  But  at  the  same  time  this 
debate  hoe  brought  me  to  the  conclusion  that  it  would  not  be  well  for 
this  State  to  set  up  the  University  as  a  close  corporation,  one  which 
would  not  be  sufficiently  controlled  by  the  authority  of  the  Stale,  and 
my  amendment,  if  it  should  be  acceptable  to  the  committee,  I  think  will 
strike  out  those  portions  which  have  raised  so  much  opposition,  and 
leave  that  institution  entirely  controllable  and  amenable  to  the  authority 
of  the  State.  I  think  if  gentlemen  will  consider  my  amendment  they 
will  8^  that  it  is  just  what  is  needed. 

SPESCH   or  HB.   LillNB. 

Mb.  LAINE.  Mr.  Chairman  :  I  take  it  for  granted  that  it  is  unnec- 
essar)'  for  any  one  to  speak  in  rceard  to  the  advantages  that  flow  from 
education.  We  are  all  convinced  in  regard  to  that  matter.  lam  satis- 
fied there  is  no  gentleman  upon  this  floor  who  desires  to  antagonize  the 
Univeraity  of  California.  Most  of  the  members  of  this  Convention  are 
old  Californians.  They  are  proud  of  her  name  and  proud  of  her  his- 
tory, and  the  name  of  this  University  alone  would  endear  her  to  all  of 
us  who  have  grown  up  here,  and  we  all  desire  to  make  this  institution 
an  ornament  to  this  State.  But  we  must  ever  remember  that  no  insti- 
tution can  flourish  unless  it  be  fostered.  We  cannot  shut  our  eyes  to 
the  proposition  that  popular  sovereignty  has  the  control  of  this  meas- 
ure. Make  the  University  of  California  popular,  and  from  one  end  of 
this  State  to  the  other  let  a  finger  be  raised  against  her  prosperity,  and 
that  individual  will  be  at  once  denounced.  Now,  we  are  all  desirous,  I 
have  no  doubt,  of  making  a  good  iustitution.  We  desire  to  see  her  rise 
from  her  recumbent  position  into  proud  and  lofty  station.  We  want  to 
see  her  take  her  feet  from  the  waves  of  the  bay,  and  her  head  from  the 
hills,  and  stand  erect,  the  proud  and  glorious  institution  Of  this  glorious 
State.  We  desire  to  see  her  pouring  iorth  an  unbroken  stream  of  youth 
on  this  land,  armed  with  an  education  that  they  dare  advance  to  the 
battle  of  life,  as  with  an  armor  of  iron  and  steel.  We  all  know  that  in 
the  battle  of  life  an  education  is  better  than  sword  or  shield.  Now,  we 
know  that  there  will  always  be  attempts  made  to  traduce  the  parties 
who  n^anage  public  institutions,  in  any  land  and  in  any  country,  and 
there  will  be  a  feeling  among  people  that  something  is  wrong,  even 
though  they  can  give  no  reasons  to  justify  it.  And  I  am  satisfied  there 
has  been  a  feeling  throughout  the  length  and  breadth  of  this  State  that 
something  was  wrong  about  this  institution,  and  none  can  tell  why. 
.\nd  the  legislation  which  we  are  attempting  to  enact,  and  the  conditions 
placed  here,  will  have  a  tendency  to  keep  up  that  feeling  of  dislike 
towards  the  institution.  Now,  we  should  in  all  things  so  frame  this 
Act  that  justice  will  be  done,  and  that  this  susj>icion  would  not  thereby 
be  strengthened.  It  is  not  necessary  to  stir  up  embittered  feeling. 
These  men  are  officers  of  the  State,  and  they  are  liable  at  any  day  to  M 
called  on  to  give  an  account  of  their  stewardship.  These  men  are 
but  human,  and  are  liable  to  make  blunders  like  the  rest  of  us.  But 
in  all  things,  as  far  as  my  observation  has  gone,  I  believe  they  have 
labored  for  the  best  interests  of  the  people  of  this  State.  Why,  do  you 
think  there  is  no  pride  in  the  human  heart  that  it  should  want  to  be 
connected  with  a  failure?  The  members  of  this  Convention  would  not 
want  it  to  go  forth  to  the  world  that  we  had  failed  in  our  efforts  here. 
Now,  it  became  my  duty,  as  a  member  of  the  Legislature,  to  investigate 
this  matter — in  the  Legislature  of  eighteen  hundred  and  seventy-three 
-four.  The  report  of  our  proceeding  can  be  found  in  the  Journal  of 
the  Senate  and  Assembly  of  that  session.  It  was  a  joint  committee,  and 
we  went  to  the  University.  We  brought  before  us  those  who  were 
clamoring  against  the  administration,  and  we  made  just  as  thorough  an 
investigation  as  our  time  would  allow,  and  the  conclusion  which  the 
committee  arrived  at  was  that  the  Regents  had  done  well,  considering 
all  things;  that  they  deserved  the  sympathy  and  support  of  the  people 
at  large  for  their  management  of  the  University.  That  was  our  judg- 
ment after  deliberate  examination.  Something  has  been  said  in  the 
argument  here  about  charges  made  against  the  Regents  by  Professor 


Carr.  I  call  your  attention  to  the  sworn  testimony  of  that  gentleman 
on  page  thirty-four  of  the  report,  wherein  he  refutes  vthat  statement. 
Again,  on  another  page,  in  answer  to  a  question  as  to  whether  he  had 
found  the  yeomanry  friendly  to  the  University  or  not,  he  answered  that 
he  had  never  found  anything  to  the  contrary.  Hence  I  am  satisfied 
that  much  of  this  clamor  hasu-isen  from  a  misconception  of  the  facts. 
Now,  I  am  opposed  to  section  ten.  Now,  it  is  the  privilege  and  the 
duty  of  members  to  offer  suggestions  and  amendments,  but  amendments 
should  not  be  offered  or  clung  to  unless  they  are  intended  to  accomplish 
some  good  purpose.  There  should  be  no  pride  of  opinion.  Now,  it  is 
not  that  my  amendment  or  your  amendment,  m^  course  or  your  course, 
should  be  adopted,  but  what  is  best  for  this  institution,  what  is  best  for 
the  whole  State?  That  is  the  question  that  is  before  us  now.  Now,  it 
has  been  said  by  one  member  here,  that  they  feared  the  cutting  off  of 
these  bequests,  and  that  if  this  section  was  not  passed  the  Legislature 
would  have  power  in  some  way  to  divert  or  misapply  these  donations. 
Hence,  they  desire  to  place  the  institution  upon  a  firm  foundation,  so 
that  some  mere  passing,  temporary  excitement  will  not  remove  or  destroy 
it,  together  with  the  monuments  of  those  who  have  gone  from  earth 
and  left  the  labor  of  years  to  endow  this  institution.    This,  of  course,  is 

E roper,  tiecause  no  man  desires  to  leave  a  legacy  to  an  institution  unless 
e  can  be  assured  that  it  will  stand  amid  changing  times,  long  after  his 
own  bones  are  crumbling  into  dust.  I  do  not  believe  the  section,  as 
reported,  will  accomplish  the  result  aimed  at,  because  it  seems  to  me 
you  place  it  in  bands  of  iron,  so  that  it  can  never  grow  or  expand :  so 
that  she  can  never  become  greater;  so  that  an  additional  college  could 
never  be  added.  Hence,  I  nave  drafted  a  substitute  and  I  will  trouble 
the  Convention  by  reading  it: 

"The  University.of  California  is  herebjr  declared  to  be  a  perpetual 
institution  of  this  State,  organized  to  administer  a  great  public  trust,  and 
the  Legislature  shall  have  no  power  to  impair  or  divert  any  gift,  grant, 
or  donation  made  to  iit,  from  the  purposes  or  objects  of  those  making 
such  gift,  grant,  or  donation ;  ite  officers  shall  hold  office  for  such  time 
as  the  Legislature  may  prescribe.  Instructions  shall  be  therein  given, 
in  addition  to  other  matters,  in  agriculture,  metallurgy,  the  mechanic 
arts  and  applied  science;  it  shall  be  entirely  independent  of  all  political 
and  sectarian  influences." 

They  have  a  number  of  colleges  now.  By  the  tenth  section  they  can 
never  have  any  more,  because  there  never  can  be  any  change.  In  order 
to  meet  the  difficulties  which  I  can  see  will  arise  if  the  tenth  section  is 
adopted,  I  offer  this  as  a  substitute. 

BBUABKS  of  MR.   BABTOK. 

Mb.  barton.  Mr.  Chairman :  I  rise  for  the  purpose  of  refuting,  if 
possible,  as  far  as  I  am  concerned,  the  char^  that  the  farmers  of  this 
State,  csfieclally  the  farmers  in  this  Convention  ore  opposed  to  the  edu- 
cational interest  in  this  State,  and  especially  that  of^  the  University  of 
California.  As  for  me,  having  lived  m  this  State  over  a  quarter  of  a 
century,  coming  here  as  I  did  when  we  had  but  a  few  sparse  mission 
schools,  there  is  no  man  in  the  State  of  California  who  has  watehed  the 
practical  progress  of  education  more  than  I  myself,  and  therefore  I  deny 
that  the  charge  has  any  foundation.  The  country  elements  in  this  State 
to-day  are  the  very  ones,  more  than  any  other,  that  are  desirous  of 
seeing  the  onward  march  of  progress  and  education.  It  is  not  my  desire 
to  make  a  rehash  of  anything  that  has  been  said,  but  inasmuch  as  I  am 
charged  with  having  broachSl  the  subject,  I  cannot,  and  will  not,  with 
the  permission  of  the  Convention,  sit  still  and  see  the  matter  white- 
washed, without  rising  to  refute  it.  In  regard  to  the  tenth  section  now 
being  considered  by  this  body,  I  desire  to  say  that  it  does  not  meet  with 
the  approval  of  the  farming  element  here,  for  the  reason  that  it  takes 
the  matter  out  of  the  hands  of  the  people,  the  proper  and  correct  persons 
to  whom  these  Regents  should  be  responsible.  That  is  my  objection  to 
the  tenth  section.  In  regard  to  the  statement  made  by  the  gentleman 
from  Santa  Clara,  in  regard  to  the  investigation  made  by  the  Joint 
Commission  of  eighteen  hundred  and  seventy-three-four,  I  would  inform 
this  Convention  that  the  committee  was  so  surprised,  and  believed  thot 
thev  had  been  appointed  and  created  for  the  purpose  of  forestelling  the 
action  of  the  committee  of  the  lower  branch  of  the  Legislature,  which 
was  investigating  the  Board  of  Regento,  in  which  business  it  had  been 
engaged  for  a  number  of  days,  pernaps  two  weeks,  before  the  appoint- 
ment of  this  joint  committee.  When  we  had  been  at  work  some  days, 
we  were  informed  by  the  papers  that  there  was  a  joint  committee 
appointed,  and  that  it  would  be  ill  San  Francisco  the  following  day.  It 
came  there.  The  first  intimation  we  had  of  it  officially  was  a  note 
received  from  the  Chairman  of  the  committee,  asking  us  to  join  them  in 
a  joint  investigation  of  the  Board  of  Regents  and  the  affairs  of  the  Uni- 
versity, after  we  had  been  investigating  some  days,  perhaps  two  weeks, 
ourselves.  Our  reply  was  that  inasmuch  as  we  had  been  investigating 
already,  it  would  be  impossible  for  us  then  to  retrace  our  steps  and  enter 
into  a  general  investigation  with  them.  And  I  know  what  I  say  when 
I  assert  that  the  joint  committee  had  not  time  to  make  an  investigation 
of  the  books,  records,  and  documents  of  the  Board  of  Regents,  because 
during  the  four  or  five  weeks  of  our  investigation  there  was  no  possible 
show  for  these  books  to  have  passed  out  of  our  hands,  because  they  were 
actually  in  our  possession. 

Mr.  reed.  I  will  ask  the  gentleman  if  the  two' committees  were 
not  upon  different  subjects — one  upon  public  buildings,  and  the  other 
upon  the  management  of  the  University? 

Mb.  barton.  Yes,  sir;  perhaps  that  is  correct  However,  I  want 
it  distinctly  understood  that  I  am  not  desirous  of  waging  any  war  against 
the  public  educational  institutions  of  this  State.  All  I  want  is  that  these 
men  shall  be  held  responsible  to  the  people.  They  have  the  right  to 
always  control  it,  and  I  do  not  want  to  pass  a  section  that  will  place  it 
beyond  their  control. 

gPKECa  OF   MB.   TAN  DTKK. 

I      Mb.  van  dyke.    Mr.  Chairman:    I  am  glad   to  see  good   feeKng 
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prevailing  in  reference  to  the  University.  The  objections  of  gentlemen 
seem  to  he  not  so  much  to  the  management  of  the  Board  of  Regents  as 
to  the  Actsof  the  Legislature  in  carrying  out  the  Act  of  Congress.  Now, 
sir,  I  thinli  the  Legislature  of  this  State  has,  not  only  in  spirit,  but  in 
letter,  carried  out  the  Act  of  Congress  in  regard  to  these  donations;  and 
I  think,  further,  that  the  Regents  of  the  University,  in  acting  under  the 
several  Acts  of  the  Legislature,  are  entitled  to  credit,  and  to  the  thanks 
of  the  people  of  this  State  for  the  manner  in  which  they  have,  so  far, 
managml  tne  donations  of  Congress.  And  I  remark  here,  further,  that 
.  Congress  itself  has  indorsed  the  action  of  the  State  Legislature  in  its 
manner  of  treating  this  fund,  for  the  reason  that  Congress  recently  passed 
an  Act  allowing  the  Regents  of  the  State  University  to-locate  lands 
embraced  in  the  grant,  upon  unsurveyed  lands,  and  to  ask  a  price  not 
exceeding  five  dollars  an  acre.  What  is  the  result?  It  at  once  made 
them  preferred  lands,  and  the  Regents  of  the  University  have  realized 
from  tljat  grant  about  five  dollars  an  acre  on  the  average,  whereas,  in 
the  other  States  they  only  realized  about  one  dollar  per  acre  in  currency, 
whereas  our  Board  realized  five  dollars  per  acre  in  gold  coin.  And  I  say 
that  Congress,  by  that  Act,  virtually  recognized  and  approved  the  Acts 
of  the  State  of  California  in  carrying  out  that  grant.  I  say,  therefore, 
that  the  Regents  have  done  well,  and  are  entitled  to  the  thanks  of  the 
people  of  California. 

Now,  sir,  I  au  opposed  to  any  project  that  seeks  to  divide  or  impair 
this  fund,  because  if  that  is  done  it  will  have  the  same  effect  asdiviaing 
and  impairing  the  common  school  fund,  and  it  would  weaken  and 
destroy  the  State  University.  It  will  destroy  confidence  in  it,  and  this 
is  an  institution  that  cannot  exist  witjiout  the  confidence  of  the  com- 
munity, because  these  great  institutions  of  learning  must  depend  for 
support  upon  endowments,  in  a  great  measure.  I  was  reading  somtt 
time  ago  an  account  of  the  great  Universities  of  the  country,  and  the 
amount  of  property  they  own.  The  Harvard  University  stands  first  in 
rank  as  to  wealth,  having  over  six  million  dollars.  Of  all  that  vast 
fund  belonging  to  that  college,  only  about  two  hundred  and  sixteen 
thousand  dollars  came  from  the  State  of  Massachusetts,  and  the  rest  of 
this  immense  sum  came  from  private  endowments.  Now,  that  will  be 
the  case  in  reference  to  the  University  of  California  if  it  is  allowed  to  be 

fdaced  upon  a  firm  foundation.  These  bequeste  will  not  be  made  so 
ong  as  it  is  subject  to  change  by  the  Legislature.  Fix  it  permanently 
in  the  organic  law,  and  there  will  be  complete  confidence,  such  as  the 
older  institutions  of  the  country  enjoy,  and  it  will  be  the  recipient  of 
frequent  and  generous  endowments.  It  is  known  that  the  late  Michael 
Reese  in  his  first  will,  had  proposed  to  give  to  the  University  two  hun- 
dred and  fifty  thousand  dollars.  Why  did  he  change  that  will?  Why, 
because  the  Legislature  attempted  to  make  a  raid  upon  the  University, 
and  the  very  fact  that  this  assault  was  made,  weakened  his  confidence 
in  the  permanency  of  the  institution,  and  he  modified  his  will.  We  do 
not  wish  to  place  it  beyond  legislative  control.  No  one  desires  that. 
We  are  willing  that  it  shall  be  under  legislative  control,  the  same  as 
Harvard  and  other  Universities  arc,  but  we  do  not  want  the  Legisla- 
ture to  have  power  to  destroy  it  or  impair  its  usefulness.  It  must  be 
made  psrmanent  in  order  to  enjoy  the  public  confidence. 

TBK  PBKVIOUS  QDESTION. 

Mr.  TINNIN.    I  move  the  previousjiuestion. 

Seconded  by  Messrs.  Wyatt,  Lindow,  Van  Voorhies,  and  White. 

Thk  CHAIRMAN.  The  question  is :  Shall  the  main  question  be  now 
put. 

Carried — ayes,  59  ;  noes,  27. 

Thi  CHAIRMAN.  The  first  question  is  upon  the  amendment  of  the 
gentleman  from  Santa  Clara,  Mr.  Laine. 

Division  being  calletf  for,  the  amendment  was  adopted,  by  a  vote  of 
68  ayes  to  49  noes. 

mTe.  MORELAND  (aye),  paired  with  Mr.  Campbell  (no). 

Thk  chairman.    The  question  is  upon  the  amendment  as  amended. 

Adopted. 

Mr.  murphy.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  back  the  article  to  the  Convention,  and  recommend  its  adoption 
as  amended. 

IN  CONVENTION. 

Thk  president.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report,  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Educaticm,  have  adopted  sundry  amend- 
ments thereto,  and  recommend  its  adoi)tion  as  amended. 

Mr.  WINANS.     I  move  that  the  report  be  ordered  printed. 

So  ordered. 

Mr.  shoemaker.    I  move  that  the  Convention  do  now  adjourn. 

Lost 

Mb.  INMAN.  I  move  that  we  take  up  the  bill  of  rights  in  Conven- 
tion. 

LAND  AND  HOHRSTKAD  KXKUPTION. 

Mr.  LARKIN.  Mr.  President:  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole  for  the  purpose  of  considering  the 
report  of  the  Committee  on  Land  and  Homesteaa  Exemption. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Tbk  SECRETARY  read  the  section  reported  by  the  committee: 
Skc.  — .  Hereafter  the  homestead,  consisting  of  the  family  dwelling- 
house,  outbuildings,  improvements,  and  lands  appurtenant  thereto,  of 
each  head  of  a  family  resident  in  this  State,  of  the  value  not  exceeding 
five  thousand  dollars,  shall  not  be  alienated  or  incumbered,  except  by 
the  consent,  in  manner  to  be  prescribed  by  law,  of  both  husband  and 
wife  where  that  relation  exists,  and  such  homestead  shall  be  exempt 
from  seizure  or  sale  for  the  payment  of  any  debt  or  liability,  except  for 
the  purchase-money  and  the  pay;nent  of  taxes,  laborers'  ani  mechanics' 


liens,  and  obligations  for  the  improvement  of  such  homestead,  and  for 
debts  incurred  before  the  adoption  of  this  Constitution.  And  in  case  of 
the  death  of  the  husband  and  wife,  the  surviving  member  or  members 
of  the  family,  if  any,  shall  succeed  to  the  title -and  possession  of  such 
homestead,  with  the  like  exemption  herein  prescribed  in  favor  of  such 
head  of  faroilv.  And  the  Legislature  shall,  by  general  law,  not  incon- 
sistent with  this  section,  efi°ectually  secure  the  benefits  of  such  home- 
stead exemption. 

Mb.  ROLFE.    Mr.  Chairman:  I  offer  a  substitute. 

The  SECRETARY  read: 

"  The  Legislature  shall  protect  by  law  from  forced  sale  a  certain  por- 
tion of  the  homestead  and  other  property  of  all  heads  of  families." 

Mr.  WILSON,  of  First  District.  I  move  to  add  to  the  section :  "  Pro- 
vided, that  nothing  herein  contained  shall  impair  any  homestead  right 
existing  at  the  time  of  the  adoption  of  this  Constitution." 

Mr.  ROLFE.  Mr.  Chairman:  I  rail  attention  to  the  fact  that  the 
substitute  which  I  offer  is  word  for  word  the  same  as  the  old  Constitu- 
tion. It  is  section  fifteen  of  article  eleven.  Now,  under  that  provision 
I  do  not  know  of  any  injustice  or  wrong  that  has  ever  been  done.  The 
Legislature,  at  one  time  or  another,  has  always  provided  exemptions 
from  forced  sale  for  the  homestead  and  certain  other  property.  We 
have  always  had  very  good  homestead  laws  in  the  Constitution,  and  in 
the  Codes.  The  Constitution  says  what  we  shall  have,  and  the  Legisla- 
ture carries  out  the  details.  Now,  when  it  has  stood  the  test  for  twenty- 
nine  years,  I  see  no  reason  for  changing  it. 

Mr.  LAINE.  Mr.  Chairman :  As  this  is  a  matter  of  considerable 
importance,  I  move  that  the  committee  rise,  report  progress,  and  ask 
leave  to  sit  again. 

IN  CONVENTION. 

The  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  on  Land  and  Homestead  Exemption,  have  made 
progress,  and  ask  leave  to  sit  again. 

ADJOCRNUKNT. 

Mr.  McFARLAND.    I  move  the  Convention  do  now  adjourn. 
Carried. 

And  at  four  o'clock  p.  m.  the  Convention  stood  adjourned  until  to-mor- 
row morning  at  nine  o'clock  and  thirty  minutes. 


ONE   HUNDRED  AND   EIGHTEENTH   DAY. 

Sacbamknto,  Thursday,  January  23d,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty  min- 
utes A.  H.,  President  Hoge  in  the  chair. 
The  roll  was  called,  and  members  found  in  attendance  as  follows : 


Andrews, 

rKKBB.-«r. 
Howard,  of  Mariposa, 

Reynolds, 

Ayers,  . 

Huestis, 

Rhodes, 

Barbour, 
Barry, 

Hughey, 
Hunter, 

Ringgold, 
Rolfe, 

Barton, 

Inman, 

Schell, 

Beerstecher, 

Johnson, 

Shomp, 

Belcher, 

Jones,                 » 

Shatter, 

Bell, 

Joyce, 

Shoemaker, 

Berry, 

Kelley, 

ShurtlefT, 

Biggs, 

Kenny, 

Smith,  of  Santa  Clara, 

Blackmer, 

Keyes, 

Smith,  of  4th  District, 

Boggs, 

Kleine, 

Smith,of  San  Francisco, 

Boucher, 

Laine, 

Soule, 

Brown, 

Lampson, 

Stedman, 

Burt, 

T             1  ^ 

Larkin, 

Steele, 

Caplcs, 

Larue, 

Stevenson, 

Caaserly, 

Lavigne, 

Stuart, 

Chapman, 

Lewis, 

Sweasey, 

Charles, 

Lindow, 

Swenson, 

Condon, 

Mansfield, 

Swing, 

Davis, 

Martin,  of  Alameda, 

Thompson, 

Dean, 

Martin,  of  Santa  Cruz 

,  Tinnin, 

Dowling, 

McCallum, 

Townsend, 

Dudley,  of  Solano, 

McComas, 

Tully, 

Dunlap, 

McConuell, 

Turner, 

Estee, 

McCoy, 

Tuttle, 

Evey, 

McFarland, 

Vacquerel, 

Farrcll, 

McNutt, 

Van  Dyke, 

Filcher, 

Miller, 

Van  Voorhies, 

Freud, 

Mills, 

Walker,  of  Marin, 

Gar>-ey, 

Mofiat, 

Walker,  of  Tuolumne, 

Glascock, 

More  land. 

Waters, 

Gorman, 

Morse, 

Webster, 

Grace, 

Murphy, 

Weller, 

\\X' 

Nason, 

Wellin, 

Nelson, 

West, 

Harrison, 

Neunaber, 

Wickes, 

Harvey, 

Ohleyer, 

White, 

Heiskell, 

O'Sullivan, 

Wilson,  of  Tehama, 

Herold, 

Overton, 

Wilson, of  1st  District, 

Ilerrington, 

Prouty, 

Winans, 

Hitchcock, 

Pulliam, 

Wyatt, 

Holmes, 

Reddy, 

Mr.  President. 

Howard ,of  Los  Angeles,  Reed, 
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Barnes, 

Campbell, 

Cowden, 

Cross, 

Crouch, 

Doyle, 


ABSKNT. 

Eagon, 

EdgertoD, 

Estey, 

Fawcett, 

Finney, 

Freeman, 


Gregg, 

Hall, 

Hilbom, 

Noel, 

O'Donnell, 

Porter, 

Terry. 


DudIey,of  San  Joaquin,  Graves, 

LEAVK  or  ABSEMOR. 

lioare  of  absence,  for  two  days,  was  granted  to  Mr.  Cross. 
Indefinite  leave  of  absence  was  granted  Mr.  Estey. 

TBK  JOCBNAL. 

Mr.  BEERSTECHER.    Mr.  President:  I  move  that  the  reading  of 
the  Journal  be  dispensed  with  and  the  same  approved. 
So  ordered. 

PETITIONS. 

Mr.  smith,  of  Santa  Clara,  presented  the  following  petition  signed 
by  a  large  number  of  citizens  of  Santa  Clara  County,  auiing  the  exemp- 
tion of  certain  property  from  taxation : 

To  the  Bonorablo  J.  P.  Uoge,  PrMid«nt,and  to  members  of  the  Cioiutltiillonal  Con- 

TentioQ : 

Gkmtlemik;  Tour  potitionere,  citizene  of  the  State  of  Califomia,  and  ruidente  of 
Milpltas,  ^nta  CUra  County,  Galifornla,  moet  respectfully  request  your  honorable 
body  to  exempt  from  taxation  all  property  used  exclusively  for  charitable,  educa- 
tional, and  church  purposes. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

Messrs.  Brown  and  Morse  presented  similar  petitions. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

KOTIOE. 

Mb.  van  dyke.  Mr.  President:  I  wish  to  give  notice,  that  after 
the  consideration  of  this  report  of  the  Committee  on  Land  and  Home- 
stead Exemption,  I  shall  call  for  the  consideration  of  the  general  file 
in  Convention,  for  the  purpose  of  taking  up  some  of  the  articles  and 
disposing  of  them,  so  that  ihey  can  go  to  the  Committee  on  Revision 
ana  Adjustment. 

LAND  AND  HOUESTEAD  XXKUPTION. 

Mr.  SMITH,  of  Santa  Clara.  Mr.  President:  I  move  that  the  Con- 
vention resolve  itself  into  Committee  of  the  Whole,  the  President  in 
the  chair,  for  the  purpose  of  further  considering  the  report  of  the  Com- 
.niittee  on  Land  and  Homestead  Exemption. 

The  motion  prevailed. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thr  CHAIRMAN.  The  Secretary  will  read  the  eection  and  amend- 
ments. 

Thr  SECRETARY  read : 

Sec.  — .  Hereafter  the  homestead,  consisting  of  the  family  dwelling- 
house,  outbuildings,  improvements,  and  lands  appurtenant  thereto,  of 
each  head  of  a  family  resident  in  this  State,  of  the  value  not  exceeding 
five  thousand  dollars,  shall  not  be  alienated  or  incumbered,  except  by 
the  consent,  in  manner  to  be  prescribed  by  law,  of  both  husband  and 
wife,  where  that  relation  exists;  and  such  homestead  shall  be  exempt 
from  seizure  or  sale  for  the  payment  of  any  debt  or  liability,  except  for 
the  purchase-money  and  the  payment  of  taxes,  laborers'  and  mechanics' 
liens,  and  obligations  for  the  improvement  of  such  homestead,  and  for 
debts  incurred  Defore  the  adoption  of  this  Constitution.  And  in  case  of 
the  death  of  the  husband  and  wife,  the  surviving  member  or  members  of 
the  family,  if  any,  sliall  succeed  to  the  title  and  possession  of  such  home- 
stead, with  the  like  exemption  herein  prescribed  in  favor  of  such  head 
of  the  family.  And  the  Legislature  shall,  by  general  law,  not  incon- 
sistent with  this  section,  effectually  secure  the  benefits  of  such  home- 
stead exemption. 

Substitute  offered  by  Mr.  Rolfe: 

"  Amend  by  substituting :  '  The  Legislature  shall  protect,  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead  and  other  property  of  all 
heads  of  families.' " 

Amendment  offered  by  Mr.  Wilson,  of  First  District : 

"  Amend  by  adding  to  the  section :  '  Provided,  that  nothing  herein 
contained  shall  impair  any  homestead  right  existing  at  the  time  of  the 
adoption  of  this  Constitution.'" 

The  CHAIRMAN.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Francisco,  Mr.  Wilson. 

Mb.  McCALLUM.  I  desire  to  know  if  that  is  not  to  be  added  to  the 
amendment  of  the  gentleman  from  San  Bernardino? 

Thr  CH.\IRMAN.  It  is  to  be  added  to  the  section  as  reported  by  the 
committee.  The  question  is  on  the  adoption  of  the  amendment  offered 
by  the  gentleman  from  San  Francisco,  Mr.  Wilson. 

The  amendment  was  adopted. 

Tbr  chairman.  The  question  recurs  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  San  Bernardino,  Mr.  Rolfe. 

Mb.  SWENSON.    I  have  a  substitute  for  section  one. 

"The  Legislature  shall  protect,  by  law,  from  forced  sale" 

The  chairman.  There  is  already  a  substitute  pending. 
.  Mr.  HAGER.  Mr.  Chairman:  I  believe  this  is  the  same  provision 
that  is  in  the  existing  Constitution.  The  law  has  been  well  settled  in 
this  State,  in  regard  to  homesteads,  under  that  provision  in  the  Consti- 
tution. It  is  settled  and  determined,  at  this  time,  with  exact  certainty, 
by  the  decisions  of  the  Courts,  what  constitutes  a  homestead,  and  I 
think  that,  as  it  is  settled,  we  had  better  adhere  to  the  old  Constitution. 
We  had  better  leave  things  alone,  unless  there  Is  an  absolute  necessity 
for  change,  and  a  certainty  of  effecting  some  useful  improvement. 


Mr.  van  dyke.  Mr.  Chairman:  For  the  reasons  assigned  by  the 
gentleman  who  has  just  taken  his  seat,  I  am  in  favor  of  the  adoption 
of  the  substitute  offered  by  the  gentleman  from  San  Bernardino.  It  is 
the  section  in  the  present  Constitution ;  it  lias  worked  well,  and  I  see  no 
reason  why  we  should  depart  from  it  for  some  new  and  untried  scheme. 

BEMARXS  of  MR.  SCRRLt. 

Mr.  SCHELL.  Mr.  Chairman:  I  rise,  sir,  not  for  the  purpose  of 
making  a  speech  on  this  subject,  but  merely  to  state  that  I  hope  that  the 
amendment  of  the  gentleman  from  San  Bernardino  will  be  adopted. 
I  believe  that  our  Legislature  has  made  the  most  ample  provision  for  the 
protection  of  the  homestead,  and  there  is  no  complaint  on  that  head.  I 
would  rather  leave  it  where  it  is.  I  have  heard  some  complaints,  how- 
ever, from  some  quarters,  that  it  is  too  liigb,  that  the  amount  exempted 
is  too  great.  If  the  people  of  this  State  should,  in  the  future,  determine 
that  it  was  too  great,  that  it  was  exempting  too  much,  why,  then  th» 
Legislature,  if  you  leave  it  as  it  is  now,  may  alter  it,  but  if  this  amend- 
ment reported  bv  the  committee  should  be  adopted,  it  would  be  impos- 
sible to  change  tlie  amount  at  all;  I  think  a  close  examination  of  the 
report  will  reveal  the  fact  that  it  is  decidedly  inconsistent  with  the 
existing  statutes  upon  that  subject,  and,  as  has  been  remarked  by  the 
gentleman  from  San  Francisco,  Judge  Ilager,  the  law  is  well  settled 
upon  that  point.  I  think  we  had  better  leave  well  enough  alone.  I 
hope  that  the  aipendment  of  the  gentleman  from  San  Bernardino  will 
be  adopted. 

RRHARKB  OF   MR.  WEST. 

Mr.  west.  Mr.  Chairman :  I  hope  the  amendment  will  not  be 
adopted.  I  do  not  concede  that  there  are  any  well  established  principles 
that  should  be  adhered  to  in  this  particular.  I  deny  that  the  present 
law  does  sustain,  in  fact,  the'idea  of  a  homestead,  and  If  there  is  any 
one  point  more  than  another  that  the  people  of  this  State  should  tie 
entitled  to,  it  is  the  protection  of  a  home  to  every  family.  Now,  how 
does  the  law  and  the  present  system  work?  The  husband  gets  a  piece 
of  property  with  the  earnings  of  his  wife  and  himself,  and  pays  for  it. 
The  deed  is  given  in  his  own  name.  That  is  the  universal  custom. 
That  is  the  settled  principle  which  California  has  adopted — the  deed  is 
made  to  the  husband.  Perhaps  bis  health  is  impaired  and  he  incurs 
indebtedness;  or  he  embarks  in  foolish  speculations  without  the  knowl- 
edge or  consent  of  his  wife.  His  wife,  trusting  in  her  husband,  and  sup- 
posing that  everything  is  passing  off  properly  and  right,  finds  at  last, 
that  her  home  is  gone. 

Mr.  SCHELL.  Do  you  not  know  that  the  husband  cannot  alienate 
or  Impair  the  homestead  property  under  the  existing  laws  without  the 
consent  of  his  wife. 

Mb.  WEST.  I  do  know  that,  providing  the  wife  has  gone  and  made 
a  homestead  of  the  property ;  but  she  cannot  prevent  it  unless  she  has 
had  her  homestead  recorded  under  the  existing  law.  It  requires  a  spe- 
cial act  upon  the  part  of  the  husband  or  wife,  either  of  them ;  and  in 
nine  cases  out  of  ten,  the  wife,  confiding  in  her  husband,  does  not  avail 
herself  of  her  rights.  The  point  I  wish  to  make  is,  that  the  first  deed 
shall  be  a  homestead,  and  if  the  parties  wish  to  alienate — if  the  hus- 
band wishes  to  borrow  money  on  a  mortgage,  he  can  do  so  by  the  consent 
of  the  wife  joining  with  him  in  the  mortgage.  I  deny  the  right  and  the 
justice  of  a  husband  to  alienate  the  home  or  dwelling  place  of  his  wife 
and  children  without  their  knowledge  or  consent.  But  in  order  to  make 
it  a  homestead  it  must  be  so  recorded,  which  is  not  the  uniform  practice 
in  this  State.  The  uniform  practice  is  that  the  husband  buys  and  sells 
as  he  pleases. 

Mr.  SCHELL.  I  will  state  to  you,  sir,  that  it  has  been  well  settled 
here,  by  the  decisions  of  our  Supreme  Court,  that  no  alienation,  no  sale 
of  property,  can  be  made  without  the  wife  joining  in  the  deed. 

Mb.  west.  But  In  ninety-nine  cases  out  of  one  hundred  that  declar- 
ation of  a  homestead  is  never  made. 

Mb.  SCHELL.  The  husband  or  wife  may  either  one. file  the  declara- 
tion of  homesteads. 

Mr.  west.  I  claim  that  every  family  is  entitled  to  a  home,  and  that 
the  laws  should  secure  the  family  a  homestead,  and  if  it  is  to  bo  alien- 
ated it  should  be  by  a  certain  act  of  the  wife  joining  with  the  husband. 
Now,  I  am  certain  that  this  proposition  is  advocated  only  by  the  lawyers 
upon  this  floor.    They  have  got  well  settled  rules  of  procedure 

Mr.  BEERSTECHER.  I  would  ask  the  gentleman  how  the  head  of 
a  family  would  acquire  a  homestead  under  this  section? 

Mr.  west.  If  I  understand  the  section— I  would  say  that  this  sec- 
tion is  not  as  binding  as  I  would  like  it.  I  would  make  a  homestead 
entirely  inalienable  for  any  purpose  whatever. 

Mr.  BEERSTECHER.  Wouldn't  it  be  necessary  to.file  a  declaration 
under  this  section,  before  the  benefits  could  be  secured? 

Mr.  west.  According  to  the  section,  as  I  understand  it,  a  husband 
buying  a  little  homestead  and  moving  his  family  there,  it  becomes  a 
homestead,  and  cannot  be  alienated  without  the  consent  of  the  wife. 

Mr.  BEERSTECHER.  I  think  it  would  be  necessary  to  file  a  decla- 
ration.   I  think  there  is  no  question  about  that. 

Mr.  west.  In  the  Western  States  it  does  not  require  the  separate 
act  of  either  husband  or  wife,  to  go  and  declare  their  homestead.  If  the 
family  resides  there,  it  is  a  homestead,  and  should  be  so  declared  in  Aur 
law. 

.  RRSIARES   OF   XR.    WATERS. 

Mb.  WATERS.  Mr.  Chairman :  I  am  in  favor  of  this  amendment, 
and  it  does  seem  to  me  that  the  argument  of  the  gentleman  from  Ijos 
Angeles  falls  of  its  own  weight.  If  he  wishes  to  settle  the  question,  this 
is  no  safe  course  to  pursue.  Now  it  may  be  a  fact  that  lawyers  have  got 
settled  principles  to  go  by,  but  it  seems  to  me  that  those  very  principles 
protect  the  citizens,  if  you  view  it  in  the  right  light.  Now  how  would 
this  rule  of  his  work,  would  it  not  allow  parties  to  claim  three  or  four 
homesteads,  if  they  could  make  a  homestead  simply  by  residing  there  a 
month?    How  many  homesteads  can  the  parties  have?    Tell  me  where 
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the  limit  is.  Tell  me  whether  they  could  not  change  from  one  to 
another.  It  seems  to  me  that  the  present  system  has  afforded  ample 
protection.  It  seems  to  me  that  we  should  leave  well  enough  alone. 
These  laws  are  for  the  protection  of  the  citizen,  and  they  are  based  upon 
good  and  sound  reason,  every  time.  I  hope  the  amendment  will  be 
adopted. 

Mb.  WICKES.  Mr.  Chairman :  I  object  to  the  section  as  reported, 
and  also  to  the  substitute,  principally  because  of  the  amount  covered — 
live  thousand  dollars.  Now  I  do  sincerely  wish,  with  the  ^nlleman 
from  Los  Angeles,  that  every  family  had  anome;  but  liiere  is  not  one 
in  one  hundred  that  will  acquire  a  home  of  this  value — five  thousand 
dollars.  So  far  as  my  experience  eoes,  those  who  have  taken  advantage 
of  this  intended  beneficent  provision,  have  been  those  who  were  unscru- 
pulous in  their  dealings,  ana  have  objected  to  paying  their  just  debts. 

BKMARKS   OF    MB.  UCCALLUH. 

Mb.  McCALLUM.  Mr.  Chairman:  I  desire  to  oS°er  an  amendment 
to  the  substitute.    It  is  the  same  as  was  offered  to  the  original  section. 

The  secretary  read: 

"Amend  by  adding  to  the  substitute:  'Provided,  that  nothing  herein 
contained  shall  impair  any  homestead  right,  existing  at  the  time  of  the 
adoption  of  this  Constitution.' " 

Mb.  VAN  DYKE.  The  schedule  provides  that  no  existing  contract 
or  law  shall  be  impaired,  but  that  they  shall  continue  to  be  as  valid  as 
if  this  Constitution  had  not  been  adopted. 

Mr.  McCALLUM.  If  there  Is  any  such  general  provision  as  that  In 
the  schedule  that  may  be  unnecessary.  I  desire  to  say,  with  reference  to 
this  report  of  the  Committee  on  Homesteads,  that  if  there  is  any  one 
provision  in  our  Constitution  which  I  think  would  be  more  particularly 
dangerous  to  tamper  with  than  another,  it  is  the  homesUad  provision.  If 
lawyers  of  this  Convention  desire  to  vote  in  such  a  way  as  to  increase 
litigation  1  would  suppose  they  would  all  vote  for  this  section,  in  view  of 
the  present  legislation  and  the  decisions  of  the  Supreme  Court.  For 
about  ten  years,  I  think,  our  homestead  law  provided,  as  this  seems  to 
contemplate,  for  a  homestead,  without  recording;  and  for  about  seven- 
teen years,  I  think,  we  have  had  this  system  requiring  a  homestead  to 
be  recorded ;  and  I  undertake  to  say  that  there  is  not  a  head  of  a  family, 
there  ia  not  a  married  man  or  married  woman  in  the  State  of  California 
who  does  not  know  what  the  law  requires.  They  know  that  a  record  is 
required.  As  stated  by  the  gentleman  from  San  Bernardino,  unless  a 
record  is  required,  In  many  cases  it  would  be  Impossible  to  tell  what  is  a 
homestead.  Parties  have  residences  in  different  places,  and  it  was  for 
that  reason  mainly  that  the  law  was  changed  so  that  it  would  be  knoirn 
distinctly  what  the  homestead  claimed  by  the  parties  was.  This  propo- 
sition is,  according  to  my  recollection,  substantially  the  statute.  It  is 
legislation  which  it  is  proposed  to  put  into  the  Constitution,  and  to  be 
consistent,  it  should  not  stop  with  the  first  section  of  the  legislation  upon 
the  subject,  but  should  contain  all  of  the  statute,  with  all  its  provisions. 
There  is  no  necessity  for  change.  A  remark  was  made  by  the  gentle- 
man from  Los  Angeles  that  the  purchase  is  usually  made  in  the  name  of 
the  husband ;  so  it  is.  There  cannot  be  a  homestead  unless  the  parties 
reside  upon  the  premises.  The  wife  can  file  a  homestead,  and  it  is  just 
as  secure  a  homestead  as  if  it  was  filed  by  the  husband. 

Mb.  WEST.  I  am  aware  of  that  condition  of  affairs.  The  point  I 
make  is  this,  that  the  confiding,  trusting  wives  consider  it  an  impeach- 
ment of  the  husband  to  go  and  file  a  declaration  of  homesteaa,  and 
therefore,  to  my  certain  knowledge,  it  is  neglected,  and  the  result  is  the 
family  is  oftentimes  swept  out  of  their  home. 

Mr.  McCALLUM.  In  about  a  quarter  of  a  century's  practice  in  this 
State,  I  have  never  known  a  wife  who  desired  to  file  a  homestead  who 
did  not  do  so.  In  many  cases  since  they  are  required  to  record  it  they 
deem  it  better  that  they  should  not  file  it,  because  where  the  homestead 
is  filed  the  property  is  thereby  made  exempt  from  execation,  and  tends 
to  destroy  the  pecuniary  credit  of  the  husband.  That  is  the  reason.  It 
is  very  frequently  the  case  that  no  homestead  is  filed,  and  it  is  at  their 
option  whether  it  is  filed  or  not.  I  have  never  known  a  case  where  it 
was  desired  to  be  filed,  where  it  was  not.    The  substance  is  that  the 

fentleman  wishes  to  change  this  rule,  which  has  existed  since  eighteen 
undred  and  sixty-one,  requiring  the  recording  of  a  homestead. 

Mr.  WEST.  The  proposition  I  wish  to  arrive  at  is  this:  that  by  virtue 
of  purchasing  and  paying  for  the  same,  and  the  family  occupying  it  as  a 
homestead,  that  it  shall  be  in  fact  and  in  law  a  homestead,  and  to  alien- 
ate that  homestead  the  wife  must  join  with  the  huslrand. 

Mr.  McCALLUM.  That  was  the  law  up  to  eighteen  hundred  and 
sixty-one.  The  gentleman  wishes  to  repeal  this  law  which  has  existed 
for  seventeen  years.  I  think  that  would  be  a  very  bad  business  for  us 
to  engage  in.  Under  the  decisions  of  the  Courts  the  law  has  become 
thorou^ly  settled  and  people  understand  it,  and  if  this  Constitution 
should  have  such  a  provision  as  this  in  it,  many  of  them  would  not 
know  of  this  change.  There  is  no  necessity  for  putting  such  legislation 
in  the  Constitution.  I  submit  again,  that  If  we  have  nothing  left  to  be 
done  in  this  Convention  except  some  legislation  to  repeal  statutes,  the 
sooner  we  adjourn  and  go  home  the  better. 

KKHABKS   OF   UB.   OBACB. 

• 

Mb.  grace.  Mr.  Chairman :  The  gentleman  said  that  in  all  his 
practice  he  had  never  known  of  a  single  case  where  a  woman  wanted 
to  file  a  homestead,  but  what  she  could  do  so.  I  am  not  as  olS  a  man 
as  the  gentleman  from  Alameda,  and,  perhaps  have  not  had  so  wide 
experience  in  law,  but  I  know  of  more  than  one  case  where  the  most  of 
the  property  was  bought  with  the  woman's  money,  and  her  husband 
was  a  man  that  would  gin  up  a  little  with  the  intoxicating  beverage, 
and  he  told  her  that  she  must  not  do  it,  and  she  could  not  go  and  do  it 
without  getting  into  a  little  domestic  unpleasantness.  If  I  was  a 
lawyer  I  should  go  right  in  favor  of  this  provision,  just  as  it  has  stood 
in  this  State  for  the  last  seventeen  years,  because  now  if  you  want  to 


record  you  have  first  to  make  out  that  declaration,  you  can  do  it  your- 
self if  you  are  capable  of  doing  it;  but  there  is  not  one  in  ten  thousand 
of  the  common  working  people  of  the  State  who  can  sit  down  and  file 
a  declaration  of  homesteaa,  such  as  can  stand  the  test  in  Court.  So  you 
are  forced  to  go  to  some  lawyer  and  pay  him  the  cash  right  down  to  get 
him  to  write  out  a  declaration  of  homestead,  then  go  to  the  Clerk  and 
have  it  recorded.  ^I  am  in  favor  of  a  law  (bat  would  allow  a  man  or 
woman,  if  they  want  to  file  a  homestead,  to  go  right  up  to  the  County 
Clerk,  who  is  paid  a  salary  and  sitting  there  idle  and  doing  nothing,  and 
declare  this  intention  and  pay  for  the  recording  of  it,  without  paying 
eight,  or  ten,  or  fifteen  dollars  of  a  lawyer's  fee  for  writing  up  the  decla- 
ration. The  people  are  not  satisfied  with  the  law.  They  want  it  made 
plain  and  simple,  so  that  the  hod  carrier,  and  the  bricklayer,  and 
the  common  workingman  can  understand  it,  and  make  this  declaration 
without  any  lawyer.  lie  can  go  and  record  it  there,  and  he  will  have  a 
homestead.  When  that  is  done  and  sent  out  before  the  people  you  will 
find  that  this  is  just  what  they  want.  They  do  not  want  to  be  forced 
to  pay  a  fee  to  a  lawyer  to  keep  them  riding  around  in  carriages.  When 
they  start  for  the  City  Hall  they  can  have  a  coach,  and  the  bardfisted 
people  pay  for  it.  These  men  have  been  lording  it  over  us,  and  have 
wrung  the  money  from  the  hardfistcd  toller  of  the  country,  and  we  are 
sent  here  to  eradicate  this  evil  in  some  way;  and  now  what  we  want 
to  do  as  statesmen,  as  representative  men  ol*^  the  country,  is  to  try  and 
get  up  some  system  and  make  it  plain,  so  that  the  humblest  citizen  can 
go  up  to  the  Clerk  and  declare  his  intention,  and  put  some  of  these  ^ mi- 
uont  gentlemen  to  shoveling  sand.     [Laughter.] 

Mb.  HEKRINGTON.  Mr.  Chairman  :  I  call  the  attention  of  the 
committee  to  the  first  part  of  this  section.  I  do  not  think  that  that 
argument  is  really  conclusive,  and  if  I  could  get  the  attention  of  the 
committee  for  a  moment  or  two,  I  would  like  to  have  a  word  to  say  upon 
it.  Gentlemen  of  the  committee,  I  call  your  attention  to  the  first  part 
of  the  section — to  its  verbiage.  I  presume  there  are  none  of  us  but 
what  know  the  substance  of  this  section :  "  Hereafter,  the  homestead,  con- 
sisting of  the  family  dwelling-house,  outbuildings,  improvements,  and 
lands  appurtenant  thereto,"  etc  Now,  the  section,  as  it  reads,  seems  to 
carry  with  it  the  idea  that  there  can  be  lands  appurtenant  to  this  dwell- 
ing-house which  may  not  form  the  basis  upon  which  the  house  itself 
rests.  There  is  that  difficulty  in  this  section  that  should  be  corrected ; 
and  if  I  am  permitted  to  do  so,  I  will  oflfer  the  following  amendment: 
Strike  out  the  first  line  and  the  second  line  down  to  the  word  "of,"  and 
insert,  "The  homestead,  consisting  of  the  lands, and  family  dwelling- 
house  thereon,  and  the  improvements  and  outbuildings  eppurtenant 
thereto."  As  a  matter  of  course  there  may  be  a  tract  of  land  that  was 
wholly  disconnected.  It  should  be  amended  in  that  respect,  in  my 
opinion.  I  desire  to  make  that  amendment  before  this  section  is  finally 
(Hissed  over. 

Mb.  McCALLUM.    I  withdraw  my  amendment. 

Mr.  HERRINGTON.    I  send  up  my  amendment. 

Thr  SECRETARY  read: 

"  Strike  out  the  first  line  and  the  second  line  down  to  the  word  'of,' 
and  insert  "The  homestead,  consisting  of  the  lands  and  family  dwelling- 
house  thereon,  and  the  improvements  and  outbuildings  appurtenant 
thereto.'" 

Mb.  HERRINGTON.  Mr.  Chairman:  I  do  not  desire  that  there 
should  be  any  trouble  of  recording  this  homestead.  I  desire  that  it 
should  remain  pretty  much  as  it  is  in  this  section ;  that  it  shall  not  be 
alienated  by  either  spouse  without  the  consent  of  both.  There  may  be 
a  question  connected  with  this  subject  that  deserves  very  grave  consid- 
eration In  conccction  with  this  homestead  matter,  where  there  is  no 
record  required.  The  husband's  debts  possibly  might  affect  the  status 
of  the  wife,  so  far  as  the  residence  is  concerned.  I  think  it  would  be 
well  for  the  Convention  to  consider  that  question,  and  not  hurry  too 
rapidly  over  this  section.  I  may  conclude  myself,  before  this  section  is 
adopted,  that  such  a  course  would  be  best,  and  that  it  would  be  better 
for  the  wife  and  family,  that  there  should  be  a  record. 

BBMABKS  or  MB.  WILSOK. 

Mb.  WILSON,  of  First  District.  There  are  some  things  which  it  seems 
to  me  must  necessarily  be  left  to  the  Legislature.  The  old  Constitution 
contains  a  mandatory  clause :  "  The  Legislature  shall  protect,  by  law, 
from  forced  sale  a  certain  portion  of  the  homestead  and  other  property  of 
all  heads  of  families,"  and  upon  that  we  have  bad  considerable  legisla- 
tion, until  the  matter  has  been  reduced  to  a  pretty  good  system.  This 
section  which  is  reported  by  the  Committee  on  Land  and  Homestead 
Exemption  either  goes  too  far  or  not  far  enough.  It  should  either  codify 
all  subjects  of  homestead  exemption  and  adopt  pretty  much  the  whole 
of  the  law  as  It  now  is,  or  else  It  should  leave  it  to  the  Legislature, 
because  the  subject  embraces  a  good  deal  more  than  is  covered  by  this 
section.  This  merely  embarks  us  upon  a  sea  of  uncertainty,  and  places 
poor  people  who  have  homesteads  and  nothing  else  in  a  very  unfortunate 
situation,  while  the  law  as  it  is  protects  them  perfectly.'  In  the  very 
beginning  this  report  of  the  committee  utterly  ignores  the  different 
kinds  of  property  which  exist  in  the  State,  and  which  has  not  been 
changed  by  the  Constitution.  In  the  first  place,  we  have  community 
property  which  the  man  and  wife  are  the  common  owners  of,  and  upon 
the  death  of  either  it  Is  divided  as  between  the  survivor  and  the  heirs  of 
the  deceased.  It  is  commonly  called  the  common  property,  the  property 
of  the  communion.  We  have  beside  that  the  separate  properfy  of  the 
husband,  and,  third,  the  separate  property  of  the  wife  at  the  time  she  is 
married.  Here  arc  three  kinds  of  property:  the  common  property,  the 
property  of  the  husband,  and  the  property  of  the  wife.  The  Code  under- 
takes to  dispose  of  all  these  different  kinds  of  property,  and  makes  a  very 
proper  system  with  regard  to  these  different  classes  of  property. 

This  section  ignores  any  such  distinction,  and  therefore  will  be  a  hot- 
bed of  litigation  and  trouble  and  strife.  The  wife  may  have  a  very 
handsome  separate  property.    She  gets  married  and  the  husband  and 
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■wife  live  upon  a  portion  of  the  property.  Under  this  section  the 
woman's  property  would  become  a  homestead,  and  would  ultimately  go 
to  the  husband  and  the  children  of  the  husband,  and  would  be  taken 
away  from  the  children  of  the  wife.  It  would  pass  to  the  heirs  of  the 
husband  in  case  of  her  death,  and  so  various  questions,  which  any  law- 
yer will  see  at  once,  would  arise  upon  this  very  section.  The  Act  as  it 
now  exists  provides  for  the  selection,  either  by  the  husband  or  wife,  from 
the  community  property,  the  properly  of  both,  or  the  property  of  the 
husband;  but  it  cannot  be  uiaae  from  the  separate  property  of  the  wife 
except  by  the  consent  of  the  wife,  which  is  a  very  proper  provision  in 
the  law.  All  of  this,  I  say,  is  ignored  in  the  section  on  homesteads 
reported  by  the  committee.  I  call  the  attention  of  the  committee  to  this 
for  the  purpose  of  showing  that  in  the  very  nature  of  the  thing  there 
must  be  legislation  upon  it.  It  is  not  the  proper  place  in  the  Constitu- 
tion here  to  lay  down  all  the  different  rules  which  will  apply  to  all  the 
different  kinds  of  property.  Of  course  this  last  clause  provides  for  legis- 
lation, but  it  is  legislation  not  inconsistent  with  this  section ;  It  is  legis- 
lation in  furtherance  of  this  section ;  and  it  doj>end3  upon  the  fact  of 
the  existence  of  the  homestead  instead  of  some  declaration  that  the 
parties  intend  to  select  a  homestead.  There  are  various  other  reasons 
why  I  object  to  the  section.  It  may  be  that  the  husband  and  wife  are 
living  upon  a  piece  of  property  temporarily;  that  they  do  not  want  to 
nia|(e  it  their  nomestead;  that  they  have,  in  fact,  another  place  that 
they  desire  to  select  and  file  upon,  or  another  piece  of  property  which 
they  desire  to  improve.  Now  if  you  attach  a  homestead  interest  to  one 
part  of  this  property  there  is  no  provision  by  which  they  can  abandon 
it  and  change  their  nomestead  to  another  place.  It  would  make  it  very 
difficult  to  ascertain  whether  there  was  a  good  and  valid  title  to  any 
piece  of  property.  You  could  not  tell  whether  a  conveyance  was  good 
or  not  without  inquiring  if  it  was  a  homestead,  whether  the  husband 
and  wife  was  entitled  to  a  homestead,  and  what  has  become  of  it  since^ 
and  all  the  circumstances  attending  it;  so  that  no  searcher  of  titles  or 
lawyer  can  tell  upon  a  single  piece  of  property  whether  the  title  is  good 
or  bad,  because  it  depends  upon  a  fact  which  it  is  difficult  to  ascertain. 
The  system  provided  bjr  the  Code  is  simple  and  is  very  cheap.  Forms 
are  printed  and  there  is  no  sort  of  difficulty  about  it.  It  is  within  the 
reach  of  everybody,  and  for  about  four  bits  a  homestead  can  be  declared. 
That  puts  it  upon  the  record  and  ascertains  the  fact.  It  shows  the  will 
of  the  husband  and  the  wife,  and  attaches  to  the  piece  of  property. 
Then  when  they  want  to  abandon  that  homestead  there  is  a  simple 
method  of  doing'it,  by  filing  a  simple  declaration  of  abandonment  in  the 
same  way.  The  best  way,  in  my  judgment,  is  to  adopt  the  provision  of 
the  old  Constitution  and  let  the  law  stand,  and  if  there  are  any  defects 
in  it  the  Legislature  can  correct  them.  It  is  a  good  thing  to  let  well 
enough  alone. 

BEIIARKS  OF  UB.  MILLER. 

Mr.  miller.  Mr.  Chairman :  I  agree  with  the  gentleman  from 
San  Francisco,  Mr.  Wilson,  that  the  present  homestead  law  is  a  good 
one,  and  I  doubt  if  we  can  improve  it.  As  a  general  rule,  I  think  that 
all  such  matters  should  be  left  to  the  Legislature ;  and  the  objection  to  the 
report  of  the  committee  is,  that  it  attempts  legislation ;  attempts  to  frame 
a  system.  I  believe  that  we  are  all  agreed  that  wo  are  to  have  some 
laws  on  homestead ;  that  there  should  be  a  certain  amount  of  property 
sot  apart  and  not  subject  to  sale  for  ordinary  debts.  There  is  only.one 
objection  I  have  to  the  present  homestead  law,  and  that  is,  that  it  per- 
mits an  incumbrance  of  that  property  by  mortgage,  by  the  consent  of 
both  husband  and  wife,  where  the  relation  of  husband  and  wife  exists. 
I  think  it  would  be  an  improvement  to  put  it  out  of  the  jwwer  of  both  the 
husband  and  wife  to  incumber  the  property  by  mortgage.  The  Legislature 
may  do  that,  and  they  have  not  done  it.  That  is  the  only  objection  that 
I  hikve  to  the  present  system.  It  is  idle  to  say  that  the  homesteads  shall 
not  be  mortgaged  except  by  the  consent  of  the  wife,  because  in  nine 
ca^  out  of  ten,  if  the  husband  desires  to  go  in  debt  and  incumber  the 
property,  he  will  persuade  his  wife  by  arguments  of  one  sort  or  another — 
the  character  of  tnese  arguments  depending  a  good  deal  upon  the  char- 
acter of  the  man — to  consent  to  mortgage,  and  thus  incumber  the 
property  for  the  purpose  of  raising  money  to  go  into  stocks,  or  something 
else,  an<l  it  results  in  taking  the  roof  from  over  the  heads  of  his  wife 
and  children.  I  would  place  it  beyond  the  power  of  the  husband  in 
any  way,  either  with  or  without  the  consent  of  the  wife,  to  incumber 
the  property.  The  qrfestion  is,  whether  it  is  proper  to  put  such  a  pro- 
vision or  restriction  in  the  Constitution.  For  my  part,  I  should  be  in 
favor  of  it,  and  would  move  an  amendment  to  that  effect  whenever  it  is 
in  order.  I  would  adopt  the  old  Constitution  with  that  amendment, 
that  the  homteteads  should  not  be  incumbered,  except  for  the  purchase- 
money. 

SPEECH   OF   MR.    WYATT. 

Mr.  WYATT.  Mr.  Chairman :  I  agree  with  very  much  that  has 
been  said  by  Mr.  Wilson  upon  the  subject,  and  also  what  has  been  said 
by  General  Miller.  I  think,  however,  in  order  to'  make  the  present 
provision  of  the  Constitution  certainly  effective  as  to  homestead,  it 
should  be  amended  so  as  to  say  that  the  Legislature  should  not  reduce 
the  value  of  a  homestead  to  a  less  sum  than  five  thousand  dollars.  It 
now  reads :  "  The  Legislature  shall  protect,  by  law,  from  forced  sale,  a 
certain  portion  of  the  homestead  and  other  property  of  all  heads  of 
families.  The  language  there  seems  to  convey  the  idea,  or  the  general 
idea  would  be,  that  whatever  a  man  owned  and  lived  on,  would  be  a 
homestead,  and  that  the  Legislature  could  carve  out  any  such  portion  of 
that  as  they  saw  proper  to  protect  from  forced  sale ;  that  is  to  say,  they 
'  need  not  protect  nve  thousand  dollars,  or  two  thousand  dollars,  or  one 
thousand  dollars,  but  they  could  protect  five  hundred  dollars,  or  sev- 
enty-five dollars,  and  comply  with  the  Constitution  of  the  State  of  Cali- 
fornia in  their  protection  of  a  homestead.  I  think  that  the  Legislature 
should  be  prohibited  from  reducing  the  amount  to  less  than  five  thou- 
sand dollars  that  should  receive  protection  as  a  homestead.    I  would, 


therefore  suggest,  as  an  amendment,  to  add,  "provided,  the*  Legislature 
shall  not  reduce  the  value  of  the  homestead  to  be  protected  from  forced 
sale,  to  a  less  amount  than  five  thousand  dollars,"  then  I  think  we  can 
not  do  better  than  to  leave  it  to  the  Legislature  as  to  the  precise  manner 
in  which  the  title  of  the  homestead  shall  be  protected  or  founded  upon 
the  record.  In  other  words,  I  do  not  believe  we  can  make  a  homestead 
more  effective,  so  far  as  securing  title  is  concerned,  both  for  the  parties, 
and  tracing  it  for  the  benefit  of  the  community,  than  to  say,  that  it 
shall  be  recorded  and  abandoned,  as  at  present;  but  I  do  believe  fur- 
ther, that  after  the  homestead  has  been  recorded,  aa  prescribed  at  present, 
then  that  it  should  remain  a  homestead,  and  be  inviolate  for  all  char- 
acter of  debts  except  taxes,  until  an  absolute  sale  shall  take  place;  that 
no  husband  shall  have  the  privilege  of  reasoning  his  wife,  or  teasing  his 
wife,  or  forcing  his  wife  into  signing  mortgages  for  the  incumbrance  of  the 
homestead.  It  is  equivalent  to  no  homestead  at  all;  itgivesupthe  home- 
stead right,and  surrenders  the  wife  to  the  weakness,  the  drunkenness,  or 
the  worthlessness  of  the  husband,  and  affords  no  protection.  The  home- 
stead should  be  a  homestead,  and  it  should  stand  inviolate,  except  as  to  an 
absolute  sale,  otherwise  than  for  taxes.  I  am  therefore  in  favor  of  the  old 
Constitution,  amended  with  reference  to  limitation.  Then  the  Legisla- 
ture must  necessarily  make  some  law  pointing  out  how  title  shall  be 
ascertained,  how  particular  homesteads  shall  be  defined  and  known, 
and  to  avoid  the  constant  litigation  which  would  grow  up  without  this 
manner  of  defining  and  pointing  it  out.  I  am  in  favor  of  making  the 
homestead  a  homestead,  with  all  its  fruits  exempt  from  forced  sale  or 
execution.  In  many  cases  where  a  crop  has  been  cut  from  a  homestead, 
it  goes  into  the  hands  of  the  law,  and  not  into  the  pockets  of  the  family. 
What  good  does  it  do  a  man  to  raise  fruits  if  these  fruits  have  to  go  into 
the  law  to  satisfy  executions  and  judgments  that  stand  against  the 
homestead?  The  fruits  of  the  homestead  ought  to  be  exempt  from 
forced  sale.  What  has  the  wife  and  family  to  live  on  if  the  fruits  that 
result  from  the  homestead  are  to  be  taken  by  Constables  and  Sheriffs? 
Make  the  homestead,  and  all  that  which  is  raised  upon  it,  exempt. '  If 
the  husband  then  sees  proper  to  apply  It  in  the  payment  of  other  debts,  let 
him  do  it,  and  if  he  sees  proper  to  squander  it  for  whisky,  let  him  do  it. 
If  the  corner  grocery  man  has  a  mind  to  trust  them,  let  them  do  it.  I 
want  to  make  laws  that  will  prevent  men  getting  in  debt;  I  want  to 
make  laws  that  will  make  men  cautious  about  giving  credit;  I  want  to 
make  laws  thkt  will  make  men  pay  as  they  go.  The  idea  seems  to  be 
that  the  principal  business  of  the  community  is  to  go  in  debt,  and  have 
mortgages  foreclosed  on  them.  May  God  help  that  idea.  May  it  be  put 
out  of  this  community  at  the  earll^  day  possible.  If  I  had  my  way, 
I  would  say  that  no  debt  should  be  collected  by  law.  Of  all  the  most 
helpless  communities  in  the  world,  it  is  those  communities  that  carry 
debt  from  year  to  year,  and  who  have  settlements  by  foreclosures  of 
mortgages.  I  want  the  community  put  upon  the  baeis  of  paying  as 
they  go,  and  the  corner  grocery  man  will  not  credit  this  man  with  a 
homestead,  if  he  is  entitled  to  the  fruits  of  it  for  himself,  as  against  exe- 
cutions. 

SPEECH  OF  MR.  HALE. 

Mb.  HALE.  Mr.  Chairman :  The  distinction  between  the  present 
code  or  law  which  has  been  framed  under  the  provision  of  the  Constitu- 
tion, and  the  article  reported  bjr  the  committee,  seems  to  be  this.  It  will 
be  noticed  that  in  the  Constitution,  as  it  is,  no  rule  is  prescribed  for  the 
establishment  of  homesteads,  and  the  matter  is  entirely  relegated  as  to 
legislative  action.  Therefore,  In  making  a  comparison  with  the  orticle 
as  reported,  it  should  be  with  the  code  of  laws,  established  in  the  man- 
ner authorized  by  the  existing  provision  of  the  Constitution.  In  our 
laws  as  they  now  stand,  and  as  they  have  stood  during  most  of  the  time 
since  the  adoption  of  the  Constitution,  there  has  been  no  provision  made 
for  a  homest^d.  except  upon  an  affirmative  act  done  either  by  husband 
or  wife  or  by  husbana  and  wife.  In  other  words,  no  matter  how  much 
proi>erty  may  belong  to  the  husband  or  wife  or  to  the  community,  no 
homestead  is  protected  except  by  a  declaration  filed  in  the  manner  pre- 
scribed b^  law.  That  has  been  a  source  of  much  dissatisfaction.  A  per- 
son owning  property  of  considerable  value,  a  part  of  which  is  occupied 
by  the  family  as  a  home  but  not  dedicated  as  such,  has  good  credit  If  the 
property  is  not  dedicated  as  a  homestead  it  is  subject  to  execution  under 
our  law,  and  remains  so,  although  occupied  by  the  family  until  the  dec- 
laration of  homestead  is  filed.  Now,  then,  a  person  doing  business 
obtains  credit  upon  the  basis  of  his  property.  That  is  thecommon  basis 
of  credit.  The  common  practice  has  been  to  give  credit  upon  all  prop- 
erty not  dedicated  as  a  homestead.  Notwithstanding,  the  party  may  be 
largely  in  debt,  and  may  have  obtained  credit  upon  the  basis  of  his 
property  by  his  own  act,  or  by  the  community  act  of  himself  and 
wife,  or  by  the  act  of  his  wife  without  his  knowledge  or  consent,  a  dec- 
laration of  homestead  is  filed  and  a  large  portion  of  the  property,  per- 
haps the  whole  of  it,  may  be  at  once  segregated  and  taken  away  from 
the  benefit  of  the  creditors.  That  is  the  reason  of  the  common  com- 
plaint. The  other  difficulty  resulting  from  that  is  this:  There  are 
many  men — and  it  is  a  weakness,  if  you  may  so  call  it,  and  I  think 
properly— especially  men  engaged  in  business,  who  do  not  desire  to 
dedicate  any  portion  of  their  property  to  homestead,  perhaps  because  it 
will  impair  their  credit  in  business.  Now  it  is  delusive,  as  we  have 
already  seen.  By  reason  of  his  carelessness  the  husband  may  take  no 
step  to  secure  a  homestead;  the  wife,  in  nine  oases  outof  ten,  will  know 
nothing  of  the  procedure,  and  the  first  notice  she  will  have  of  the  neces- 
sity of  action  will  be  an  execution  running  against  the  husband,  and 
the  homestead  is  gone.  The  purpose  of  the  article  formulated  by  the 
copimittee  is  to  obviate  that  difficulty.  That  is,  that  whenever  a  man 
or  the  head  of  a  family  is  possessed  of  such  a  home  as  is  mentioned  in 
the  first  lines  of  this  section  in  fact,  this  provision,  if  incorporated  in 
this  Constitution  will  be  self-executing,  and  will  of  itself  work  a  dedi- 
cation of  that  as  a  homestead.  There  is  no  other  construction  to  be  put 
upon  it.  You  remember  the  property  possessed  by  husband  and  wife 
is  divided  as  community  property,  and  as  separate  property.    I  need 
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not  recount  the  provisions  of  the  law  on  this  subject.  They  are  familiar. 
The  operation'of  this  clause,  aa  presented  bythe  committee,  will  be  that 
whether  the  property  be  community  property,  or  whether  it  be  the  sep- 
arate property  of  the  husband  or  the  separate  property  of  the  wife,  eo 
that  the  family,  or  heads  of  the  family,  dedicate  it  by  occupancy  and  ase 
as  the  residence  of  the  family,  this  is  self-executing  and  will  dedicate  it 
as  a  homestead.  That  is  right.  Furthermore,  upon  the  death  of  the  hus- 
band or  wife  this  dedication  continues  for  the  benefit  of  the  other  mem- 
bers of  the  family.  That  is  going  somewhat  beyond  the  provisions  of 
our  present  law,  aa  every  lawyer  will  remember.  I  agree  with  the  gen- 
tleman from  San  Francisco,  Mr.  Miller,  upon  one  point,  that  the  Con- 
stitution should  prohibit  the  incumbering  of  homesteads.  I  think  the 
section  ought  to  be  amended  so  aa  to  reach  that  point  if  this  property  is 
to  be  protected  for  the  defenceless  children.  A  system  that  does  not  go 
to  this  extent  will  fail  in  the  aocorapliBhment  of  this  wise  purpose.  I 
would  not  prevent  or  deny  to  the  heads  of  families  the  power  of  aliena- 
tion, because  it  frequently  may  happen  that  the  husband  may  desire  to 
sell  the  homestead  for  the  purpose  of  getting  a  new  one ;  but  the  incum- 
brance of  it  should  be  prohibited.  I  hope  that  with  the  amendment 
suggested  by  the  gentleman  from  San  Francisco,  Mr.  Miller,  this  article 
may  be  adopted  as  a  part  of  the  organic  law. 

Mb.  miller.    Mr.  Chairman:  I  send  up  my  amendment. 

The  secretary  read: 

"Amend  the  substitute  oflered  by  Mr.  Rolfe  by  adding  the  following: 
'  and  such  homesteads  shall  not  bo  incumbered  by  mortgage,  or  other- 
wise, except  for  the  purchase-money  or  improvement  thereof.' " 

SPEECH   OF   MB.  BELCHES. 

Mb.  belcher.  Mr.  Chairman:  I  am  opposed  to  this  report  of  the 
committee.  It  has  been  criticised,  and  justly  criticised,  too,  I  think. 
While  there  have  been  remarks  made  by  some  of  the  gentlemen  who 
have  supported  this  report  and  urged  its  adoption,  I  think  the  general 
opinion  of  this  Convention  must  be  against  it.  It  has  been  said  by 
one  gentleman  here  that  this  report  of  the  committee  ought  to  be 
adopted  because  the  lawyers  charge  four  or  five  dollars  for  drawing  up 
a  homestead  declaration. 

Mb.  grace.  I  made  some  remark  of  that  kind,  but  I  want  it  under- 
stood distinctly  that  I  have  no  affinity  with  this  report.  I  am  opposed 
to  the  report  of  all  the  amendments,  and  the  lawyers  too.    • 

Mb.  belcher.  Mr.  Chairman :  I  am  not  opposed  to  some  provis- 
ion for  a  homestead.  I  believe  that  we  ought  to  have  here  a  provision 
for  a  homest«ad.  It  is  true  that  men  and  women  are  sometimes  improv- 
ident. It  is  true  that  they  need  to  have  a  home  exempt  from  execution; 
that  they  need  to  have  some  personal  property ;  they  need  to  be  protected 
from  their  imprudence  in  times  of  prosperity ;  and  I  believe  that  it  is 
well  to  provide  that  some  kind  of  a  homestead  shall  be  set  aside  to  them, 
and  saved  from  being  taken  under  execution.  One  gentleman  wants  to 
have  it  fixed  at  not  le.«s  than  five  thousand  dollars.  I  am  opposed  to 
that.  I  do  not  know  what  in  future  may  be  best  So  far,  during  the 
history  of  this  State,  we  have  had  an  exemption  of  five  thousand  dol- 
lars. So  far  we  have  trusted  the  Legislature  in  this  resi)ect,  and  I  see 
no  reason  why  we  might  not  in  the  future  trust  the  Legislature.  Per- 
haps three  thousand  dollars  will  be  enough  five,  ten,  or  fifteen  years 
hence.  Why  not  trust  the  Legislature  in  that  respect?  Why  must  we 
say  here  again  that  you  cannot  trust  the  people  in  protecting  themselves? 

Now,  sir,  I  am  opposed  to  this  amendment,  which  fixes  it  at  five 
thousand  dollars,  and  this  report  of  the  committee;  because,  if  adopted 
it  throws  all  titles  into  uncertainty.  If  adopted,  it  will  make  litigaition 
tenfold  more  than  it  is  now.  If  adopted,  ^ou  will  have  employment 
and  a  demand  for  lawyers,  instead  of  gettmg  rid  of  the  necessity  for 
lawyers.  Who  will  know  what  his  title  is?  Who  will  know,  as  has 
been  said  here,  when  you  ^o  to  examine  the  record,  whether  there  is 
any  title  in  the  party  who  is  about  to  sell?  Who  can  tell,  unless  he  can 
go  back  and  trace  the  history  of  it  for  ten  oi  twenty  years,  and  ascertain 
whether  sonic  one  has  lived  upon  it  and  made  it  a  homestead?  Litiga- 
tion will  grow  up,  and  there  can  be  no  certainty  of  title.  I  am  opposed 
to  anything  that  leads  to  litigation.  I  am  a  lawyer,  and  I  have  been 
during  all  my  manhood,  and  I  think  I  have  been  a  lawyer  long  enough 
to  see  that  the  lawyers  want  good  government,  and  no  uncertainty  about 
it.  I  believe,  if  you  will  go  to  the  lawyers  of  this  convention,  you  will 
find  that  they  are  among  the  most  prudent,  the  most  cautious  and  con- 
servative legislators  that  you  can  find  in  this  Convention.  Now  it  is 
not  true  that  lawyers  are  trying  to  make  litigation.  It  is  not  true  that 
they  do  it  here,  and  it  is  not  true  that  they  do  it,  probably,  in  the  Leg- 
islature—though I  was  not  in  the  Legislature  of  this  State  to  observe 
them.  But  if  you  were  to  take  an  expression,  you  will  find  that  all  the 
lawyers  have  opposed  the  amendments  which  would  lead  to  litigation, 
and  have  spoken  in  favor  of  one  which  has  cut  down  and  destroyed, 
almost  wholly,  litigation  in  reference  to  homesteads. 

Now,  sir,  I  have  no  objection  to  the  amendment  ofi°ered  by  the  gentle- 
man from  San  Francisco,  General  Miller,  that  there  shall  not  be  any 
mortgage  upon  a  homestead,  though  it  is  not  very  easy  to  see  why.  If 
I  have  a  homestead  and  it  becomes  necessary  for  me  to  use  some  money, 
and  my  wife,  knowing  the  purpose  for  which  I  propose  to  use  it,  agrees 
that  I  mav  do  it,  and  goes,  not  in  my  presence  or  hearing,  before  a 
Notary  Public,  and  having  been  informed  of  what  I  want,  willingly  and 
voluntarily  subscribes  to  a  mortgage,  it  is  not  easy  to  see  why  we  may 
not  be  permitted  to  do  it.  I  have  no  particular  objection  to  that,  but  I 
do  object  to  any  amendment  fixing  the  amount  to  which  a  -homestead 
shall  be  exempt.  We  do  not  need  any  legislation  in  the  Constitution  in 
reference  to  it.  We  need  simply  the  pure  declaration  of  the  old  Consti- 
tution. It  is  better  than  anything  that  we  can  frame.  I  submit,  there- 
fore, Mr.  Chairman,  that  the  report  of  this  committee  should  be  rejected, 
and  that  the  amendment  ofiTered  by  the  gentleman  from  San  Bernardino 
should  be  accepted,  pure  and  simple.    It  is  enough,  and  it  meets  the 


requirements.     It  is  all  we  want.     Anything  more  will  work  mischief 
ratner  than  good. 

BEMABKg   or   MB.    WlJtkJIS. 

Mb.  WINANS.  Mr.  Chairman:  I  am  in  favor  of  the  amendment  of 
the  honorable  member  from  San  Bernardino,  Mr.  Rolfe,  with  the  amend- 
ment thereto  of  the  honorable  member  from  San  Francisco,  General 
Miller.  I  favor  the  amendment  which  introduces  the  present  clause  of 
the  Constitution  on  the  subject  of  homesteads,  for  the  reasons  which 
have  already  been  stated  by  the  honorable  member  from  San  Francisco, 
Mr.  Wilson,  and  others,  and  so  fully  and  clearly  stated  that^hey  seem 
to  me  to  amount  to  a  demonstration.  To  the  reasoning  they  have  pre- 
sented, I  have  nothing  to  add.  I  indorse  it  fully,  and  I  think  to 
all  who  heard  it,  its  cogency  was  so  complete,  that  not  onl^  was  nothing 
left  to  be  said,  but  nothing  was  left  to  be  doubted.  I  am  in  favor,  how- 
ever, of  the  amendment  of  the  member  from  San  Francisco,  General 
Miller,  because  I  consider  that  the  present  provision  of  the  Constitution, 
and  the  provision  of  the  laws  under  it,  amounts  to  a  precept  rather  than 
a  practice.  The  husband  has  entire  control  of  the  situation.  The  wile, 
in  all  well  regulated  households,  to  a  great  extent  is  under  the  dominion 
of  the  husband,  if  not,  as  is  too  often  and  unhappily  the  case,  arbitrarily 
controlled  under  the  oppressive  influence  of  her  regard  for  him.  In 
every  well  regulated  household  the  wife  is  really  under  the  dominion  of 
her  husband  J  in  some  instances  in  the  way  of  compulsion;  in  most 
instances  in  the  way  of  confidence  and  kindness.  When  the  husband'is 
imperious,  the  wife  yields  to  his  request.  But  not  only  is  the  wife  to  be 
considered  here.  The  children  are  to  be  protected,  and  they  arc  often- 
times young  and  unable  to  speak  for  themselves.  They  should  be  the 
wards  of  the  State  in  all  instances  where  their  rights  are  affected  or 
capable  of  being  prejudiced  by  their  parents.  We  should  take  care  of  the 
rights  of  these  little  helpless  things  who  are  incapable  of  protecting 
themselves,  and  for  their  sake  we  should  upon  this  floor  become  their 
champions,  and  sustain  their  rights  in  this  matter. 

BEMABKB   or    MB.    HOWABD. 

Mb.  HOWARD.  Mr.  Chairman  :  I  am  opposed  to  the  report  of  the 
committee  entirely.  It  is  full  of  contradictory  ideas.  I  attribute  its 
character  to  the  want  on  that  committee  of  anv  of  that  odious  class 
called  lawyers;  and  it  is  just  about  such  a  production  as  I  should  be 
likely  to  furnish  if  I  were  to  attempt  to  make  a  pair  of  boots  for  the 
Chairman  of  the  committee.  Now,  I  must  be  pardoned  for  giving  s 
little  history  of  this  matter.  The  homestead  right  and  the  right  of  the 
separate  property  of  the  husband  and  wife  should  be  considered 
together.  They  are  transcribed  from  the  Constitution  of  the  State  of 
Texas.  I  happened  bo  upon  the  committee  which  reported  both  of  these 
provisions  to  that  body,  and  therefore  I  have  some  attachment  fur  them, 
and  I  am  in  favor  of  the  motion  of  the  gentleman  from  San  Bernardino 
to  adopt  the  section  of  the  old  Constitution,  together  with  the  amend- 
ment of  the  gentleman  from  San  Francisco ;  though  I  would  suggest  an 
amendment  to  it  so  that  the  homestead,  for  taxes,  should  not  be  exempt, 
because  if  a  man  has  a  homestead  in  land  he  can  afford  to  pay  taxes, 
and  ought  to  pay  taxes.  I  presume,  probably,  he  would  have  no  objec- 
tion to  accepting  such  an  amendment.  Now,  in  relation  to  the  pro- 
vision in  regard  to  the  separate  property  of  the  married  parties,  the 
committee  in  the  Texas  Constitutional  Convention  made  a  digest  both 
of  the  French  and  civil  codes  of  Spain,  and  they  added  to  it,  if  I  may 
so  express  myself,  the  American  common  law  doctrine  of  registry  of 
the  separate  property  of  married  women.  In  regard  to  homesteads, 
they  said,  "The  Legislature  shall  protect  by  law  from  forced  sale  a 
certain  portion  of  the  homestead  and  other  property  of  all  heads  of 
families."  That  was  original  with  that  Convention.  It  was  the  first 
provision  of  that  kind  adopted  in  any  of  the  States,  and  has  been  since 
followed  up  by  most  of  them.  And  !  think  it  a  wise  provision.  But 
subsequently,  in  Texas,  for  the  purpose  of  really  nullifying  the  home- 
stead provision  to  a  large  extent,  they  providea  for  a  registry  law  for 
a  homestead.  That  was  followed  by  legislation  in  our  statutes  and  code 
providing  for  the  registration  of  the  homestead,  and  that  put  the  matter 
of  the  homestead  entirely  in  the  power  of  the  husband.  In  this  State, 
in  the  first  instance,  we  did  not  provide  for  the  registry  of  the  home- 
stead, and  the  Supreme  Court  lield  that  the  settlement  upon  a  particu- 
lar tract  of  land  by  a  family  gave  to  it  the  character  of  a  hoineetead, 
and  protected  it  from  forced  sale.  I  think  that  was  the  sounder  pro- 
vision— the  sounder  legislation — because  that  offered  some  protection 
to  the  married  women.  But  the  rule  of  registration  nullified  that 
provision  practically ;  but  with  the  amendment  of  the  gentleman  from 
San  Francisco  no  registration  will  be  necessary.  A  wife  that  is  worth 
having  would  agree  with  her  husband  to  transfer  the  property,  if  be 
wanted  to  transfer  it,  and,  therefore,  it  is  no  protection  at  all.  The 
amendment  offered  by  General  Miller  connected  with  the  provision  as 
it  exists  in  the  present  Constitution,  I  look  upon  as  a  perfect  home- 
stead law,  and  the  one  I  trust  which  we  shall  adopt,  because  then  we 
shall  have  made  a  provision  which  will  protect  the  family.  It  is  of  less 
importance  that  the  searcher  of  titles,  alluded  to  by  the  Chairman  of 
the  Committee  on  Judiciary,  should  be  compellM  to  in<)uire  into 
whether  the  property  a  man  is  proposing  to  sell  or  mortgage  is  a  home- 
stead or  not,  than  it  is  to  subject  the  wife  and  families  to  the  dangers  of 
the  registration.  If  we  adopt  the  Constitution  as  it  exists,  with  this 
amendment  offered  by  General  Miller,  I  think  we  will  have  it  as  near 
perfect  as  we  can  get  it. 

BEHABKS  OF  MB.  STCABT. 

Mb.  STUART.  Mr.  Chairman:  I  am  opposed  to  this  amendment 
offered  by  the  gentleman  from  San  Francisco,' General  Miller.  I  am  in 
favor  of  the  old  Constitution  as  it  stands.  It  is  well  known,  Mr.  Chair- 
man and  gentlemen,  that  most  uf  the  buildings  built  in  San  Francisco 
were  built  on  the  homestead  principle.  The  property  is  bought  by 
installments  or  cash,  and  buildings  are  erected  thereon.    The  streets  are 
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improved  and  frequently — you  may  say  nine  times  out  of  ten — the  own- 
ers find  that  at  the  end  they  have  incurred  more  indebtedness  than  they 
anticipated.  Then  assessments  for  street  improvements  must  be  paid  for, 
or  the  property  will  be  sold  for  taxes.  The  owners  go  to  the  different 
savings  banks,  or  to  their  friends,  and  borrow  money  to  pay  this  indebt- 
edness off.  That  they  could  not  do  under  this  amendment  offered  by 
General  Miller.  I  am  in  favor  of  the  old  homestead  law.  That  provides 
that  individualsowning  homesteads  shall  file  these  homesteads.  There- 
fore I  am  in  favor  of  the  amendment  offered  by  the  gentleman  from 
San  Bernardino,  Mr.  Bolfe. 

BIHABKS  OF  MB.   LAIMK. 

Mb.  LAINE.  Mr.  Chairman:  I  am  in  favor  of  the  old  Constitution, 
pure  and  simple,  so  far  as  this  part  of  it  is  concerned,  and  I  desire  to  say 
a  word  or  two  Iti  regard  to  the  amendment  offered  by  General  Miller. 
I  am  satisfied  that  in  practice  it  would  prove  both  a  delusion  and  a  snare, 
because  as  it  now  stands  it  requires  the  joint  action  of  both  husband  and 
wife  to  mortgage  it.  Providing  we  adopt  this  amendment  it  shuts  off 
mortgages  altogether,  but  by  the  joint  action  of  both  parties  they  may 
either  sell  or  abandon.  Now,  five  thousand  dollars  is  considerable 
money,  and  invested  in  our  farming  country  it  is  a  good  big  farm.  A 
drought  comes  on,  or  something  happens,  and  the  result  is  that  a  man 
owning  five  thousand  dollars  worth  of  land,  on  which  he  may  have  two 
hundred  acres  plowed,  is  utterly  powerless  because  he  is  unable  to  raise 
money  to  buy  the  seed  to  seed  bis  ground.  What  would  be  the  result? 
lie  would  abandon  the  homestead,  because  it  is  the  only  way  to  save 
them  from  starvation.  So  it  will  be  in  a  thousand  cases.  They  will 
abandon  the  homestead,  or  sell  and  buy  a  smaller  one.  It  is  all  the 
protection  that  you  can  give  it  when  you  require  the  joint  action  of  both 
to  deal  with  it.  You  have  placed  them  in  a  position  of  strength.  Ton 
have  given  them  the  protection  they  need,  and  anything  more  instead 
of  being  protection  is  an  injury.  It  is  rendering  less  valuable  the  thing 
to  them,  and  they  cannot  enjoy  it  in  the  least  degree.  I  think  if  any 
member  will  reflect  a  moment  upon  it  he  will  see  that  I  am  correct.  I 
know  it  appears  all  right,  and  I  believe  is  offered  for  a  good  purpose.  I 
believe  that  when  we  have  said  that  it  shall  not  be  mortgaged  without 
the  consent  of  both,  we  have  done  all  wo  ought  to  do,  and  if  we  go  a 
step  farther  we  begin  to  injure  and  mar  our  work. 

KKHABKS  OP  MB.  VAH  DTKB. 

Mb.  van  dyke.  Mr.  Chairman:  I  think  the  amendment  proposed 
by  General  Miller  would  work  bailly,  if  adopted.  I  call  the  attention  of 
the  committee  to  the  fact  that  the  Legislature  passed  an  Act  prohibiting 
(he  incumbrance  of  homesteads.  The  result  was,  that  in  order  to  raise 
money — as  suggested  by  the  gentleman  from  Santa  Clara,  Mr.  Laine — 
the  parties  were  obliged  to  abandon  the  homesteads.  The  consequence 
of  the  abandonment  of  the  homestead  is,  that  it  lets  in  judgments.  If 
there  are  any  old  judgments,  the  liens  of  which  have  not  expired  by  the 
lapse  of  two  years,  the  parties  cannot  abandon  the  homestead  without 
listing  in  these  judgments.  The  result  is,  that  it  will  sweep  away  the 
homestead.  Now,  it  is  much  preferable  to  have  it  as  it  is  by  the  present 
Act;  that  is,  to  allow  the  parties,  by  the  consent  of  both,  to  raise  money 
by  an  incumbrance  upon  the  homestead.  It  is  altogether  preferable  to 
compelling  them  to  abandon  the  hoijiestead  to  raise  money.  There  may 
be  cases  where  the  parties  will  be  driven  to  incumber  the  homestead  in 
order  to  live  upon  it  until  they  eould  raise  a  crop,  or  they  will  be  com- 
pelled to  sell  it  I  think  the  amendment,  although  designed  well,  would 
work  badly.  I  think  the  old  section  of  the  Constitution  should  b« 
adopted,  pure  and  simple.         . 

BBMABKS  or  MB.   BIQOS. 

Mb.  6I6QS.  Mr.  Chairman:  When  I  first  heard  the  amendment  of 
General  Miller,  I  was  favorably  impressed  with  it,  but  upon  reflection,  I 
think  it  would  be  attended  with  evils  instead  of  good.  In  my  section  of 
the  country  we  are  subject  to  periodical  drougnts.  The  next  season 
comes  on,  and  we  have  nothmg  to  buy  grain  with  to  sow  our  crops,  or  to 
buy  provisions  for  our  families,  and  n'otning  to  sustain  us  until  the  crop 
is  made  the  next  season.  If  we  have  the  privilege  of  mortgaging  until 
the  next  harvest  time,  we  can  pay  it  all.  I  think  it  would  be  attended 
with  evil  results.  While  I  would  want  to  protect  it,  and  thought  favor- 
abl^r  of  >t  when  it  was  first  read,  I  see  that  it  will  operate  very  badly 
against  the  farming  interest. 

Mb.  WEST.    You  do  not  consent  that  the  amount  should  be  limited? 

Mb.  BIGGS.  I  am  perfectly  willing  to  leave  that  to  the  Legislature 
in  the  future,  as  we  have  in  the  past.  Here  is  why  I  am  opposed  to  the 
amendment  ofiered  by  the  gentleman  from  San  Francisco,  Mr.  Miller. 
For  instance,  here  is  a  gentleman  farming  a  thousand  acres  of  land  that 
is  not  worth  more  than  five  thousand  dollars.  The  crop  entirely  fails. 
Now,  how  are  they  going  to  put  in  their  next  year's  crop  without  some 
resources  to  borrow  money. 

Mb.  McCALLUM.  Are  you  not  aware  of  the  fact  that  the  same  idea 
as  is  here  presented  has  been  tried  in  this  State  and  abandoned.  That 
was  formerly  the  law — that  you  could  not  mortgage.  That  was  tried 
and  abandoned. 

Me.  BIGGS.  If  you  adopt  General  Miller's  amendment  you  cannot 
mortgage.    That  is  why  I  am  opposed  to  the  amendment. 

Mb.  WINANS.  That  abandonment  was  not  from  the  inharmony  of 
the  system,  but  from  the  temper  of  the  people.  It  was  abandoned  by 
the  exactions  of  the  time.  • 

Mb.  biggs.  How  is  the  man  on  a  homestead  to  go  on  and  put  in 
another  crop? 

Mb.  west.  In  many  of  the  Western  States  they  have  confined  the 
amount  of  land  to  forty  acres. 

Mb.  biggs.  I  am  aware  of  that  We  are  speaking  now  for  Cali- 
fornia. We  are  subject  here  to  periodical  droi^hts,  more  than  any  other 
country,  perhaps,  on  the  face  of  the  globe.    We  have  been  ruined  by 
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droughts  someyears,  and  how  would  you  or  I  or  any  man  on  a  homestead 
go  6n  and  put  in  another  crop  without  the  privilege  of  mortgaging.    If 
you  adopt  the  amendment  offered  by  the  gentleman  from  San  Francisco 
you  tie  our  hands  and  force  us  either  to  sell  or  abandon,  and  it  will '' 
work  a  hardship  upon  those  who  have  homesteads. 

BBMABKS    or    MB.  MCCALLUM. 

Mb.  McCALLUM.  Mr.  Chairman:  That  system  was  tried.  The 
Legislature  changed  that  rule  because  of  its  inconvenience.  It  simply 
requires  two  instruments  to  be  made  instead  of  one,  and  that  would  l>e 
the  effect  of  the  amendment.  If  it  should  be  adopted  the  first  thing 
that  the  husband  and  wife  would  do  would  be  to  abandon.  Then  it 
would  cease  to  be  a  homestead,  and  eould  be  mortgaged.  But  I  am 
opposed  to  it,  although  I  know  the  evil  intended  to  Im  remedied,  is  one 
that  ought  to  be  remedied  if  it  could  be.  The  result  of  this  would  be 
that  many  a  homestead  would  be  abandoned  and  all  lost,  when  perhaps 
the  parties  did  not  desire  to  raise  upon  the  homestead  one  fifth  of  the 
value  of  it.  The  parties  may  desire  to  raise  only  one  thousand  dollars. 
It  may  be  important  to  the  husband  and  wife.  It  may  be  a  necessity, 
perhaps,  on  the  part  of  both  of  them,  when  living  on  a  five  thousand 
dollar  homestead.  But  under  this  they  cannot  raise  the  money,  because 
they  cannot  secure  any  one.  They  cannot  do  anything  except  to  abandon 
the  whole  five  thousand  dollar  homestead,  in  order  to  raise  one  thou- 
sand dollars  on  the  homestead.  Now,  sir,  I  would  regard  this  as  very 
unfortunate  legislation  in  our  Constitution,  and  it  seems  to  me  to  illus- 
trate the  evil  of  all  attempts  of  this  kind  under  our  ten  minute  rule. 
We  cannot  give  the  attention  to  the  details  of  these  arguments  which 
their  importance  require  in  a  Constitutional  Convention.  And  here  it 
is  proposed  to  make  it  an  inflexible  rule.  It  has  been  the  rule  once,  and 
has  been  abandoned.  If  our  people  shall  desire  to  return  to  it  let  the 
Legislature  do  so.  Mr.  Chairman,  that  will  be  the  effect  of  it  practi- 
cally ;  parties  would  abandon  in  order  to  make  mortgages,  and  the  result 
of  it  would  be  in  many  cases  they  would  lose  their  whole  homestead  in 
trying  to  secure  a  portion  of  it.  Our  Constitution  guarantees  the  right, 
to  acquire,  possess,  and  enjoy  private  property.  In  many  cases  the 
whole  of  the  private  property  is  a  homestead.  Carry  out  this  rule  and 
say  that  once  a  homestead  is  acquired  it  shall  never  be  mortgaged,  or 
shall  never  be  sold,  if  you  please,  and  you  have  tendered  to  the  people 
a  good  thing;  but  coupled  with  such  hard  conditions  that  not  one  single 
person  in  a  thousand  would  avail  himself  of  the  benefit  of  the  g<x>d 
thing. 

RIXARKS   OF   MR.    WIST. 

Mb.  WEST.  Mr.  Chairman :  I  wish  to  speak  to  General  Miller's 
amendment.  I  was  a  member  of  this  committee  that  made  this  report 
I  could  not  agree  with  the  report.  It  was  unshapely;  it  was  defective; 
and  therefore  I  did  not  sign  the  report  with  the  majority,  and  I  am 
sorry  to  see  that  those  who  did  sign  it  have  not  defended  it.  Yet  I  ask 
that  there  shall  be  some  security  for  the  wife  and  children.  As  Mr. 
Winans  has  very  aptly  explained,  it  should  be  a  protection  both  for  the 
wife  and  children.  I  hope  the  amendment  of  General  Miller  will  be 
adopted,  and  then  I  will  vote  for  the  amendment  of  Mr.  Rotfe. 

Mb.  STEDMAN.  Wouldn't  it  be  better  to  make  the  husband  give  it 
to  them  ?    It  can  never  be  attached  then. 

Mb.  west.  The  wife  would  mortgage  her  own  right  and  title  in 
order  to  keep  peace  in  the  family. 

BBMABKS  or  MB.  WILSON. 

Mb.  WILSON,  of  First  District.  I  have  but  one  word  to  say  in  refer- 
ence to  the  amendment  introduced  by  the  gentleman  from  San  Francisco, 
Mr.  Miller.  I  think  that  amendment  would  institute  a  very  bad  policy 
indeed,  and  it  should  be  voted  down.  Much  as  I  esteem  the  author  of 
the  amendment,  I  think  this  would  be  a  grand  mistake.  In  the  first 
place  it  is  not  the  office  of  this  Convention  to  force  anything  upon  any- 
body. It  is  to  give  the  right  of  homestead,  not  to  compel  it;  and  if  we 
secure  a  homestead  to  persons,  what  they  shall  do  with  that  homestead 
by  way  of  sale,  by  way  of  abandonment,  by  way  of  mortgage,  or 
incumbrance,  should  be  left  to  the  owners  of  the  homestead.  We  snould 
not  say :  You  shall  have  this  against  your  own  judgment.  Here  is  a 
man  and  wife  sitting  as  the  head  of  tho  whole  government  at  home. 
They  are  the  best  judges  of  their  own  interest.  They  ought  to  determine 
what  they  wish  to  do,  and  for  this  Convention  to  intrude  itself  upon 
them  and  say :  You  shall  not  exercise  your  own  judgment  over  tnat 
piece  of  property,  is  unwise. 

Me.  HOWARD.  I  would  ask  the  gentleman  if  it  was  not  the  reason- 
ing in  Athens  and  Rome 

Mb.  WILSON.    I  was  not  there  and  cannot  tell. 

Mb.  HOWARD.  Where  a  man  was  allowed  to  mortgage,  not  only 
his  property,  but  his  wife  and  children,  and  have  them  sold  into  slavery 
for  debt. 

Mb.  WILSON.  There  are  a  great  many  things  that  were  done  in 
Athens  and  Rome,  that  we  do  not  believe  in.  No  doubt  they  committed 
an  error.  But  I  have  seen  merchants  rescued  from  bankruptcy  by  the 
power  to  mortgage  their  homestead.  No  one  knows  so  well  the  crisis 
which  may  exist  in  the  affairs  of  a  family,  as  the  family  does  itself. 
Sometimes  a  merchant  is  in  good  standing  with  the  community,  and  yet 
he  is  on  the  verge  of  bankruptcy.  It  is  necessary  to  tide  over  the  crisis. 
He  and  his  wife  are  possessed  of  the  secret.  He  and  his  family  alone 
know  it  By  exercising  their  own  judgment,  and  mortgaging  the 
homestead,  he  is  saved  from  bankruptcy  and  ruin.  You  undertake  to 
say  that  these  people  shall  not  exercise  their  own  judgment;  that  you 
will  give  them  the  piece  of  property,  and  say  that  they  shall  not  use  it 
You  tie  up  the  piece  of  property  and  say,  that  they  shall  not  do  as  they 
please;  there  are  cases  m  which  persons  are  reckless  in  the  manner  of 
doing  their  business,  but  for  that  reason  we  should  not  say  that  they 
should  not  exercise  a  right  over  any  of  their  property. 

Mb.  miller.    What  is  the  object  of  the  homestead  system? 
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Mk.  WILSON.  It  is  to  protect  people  against  misfortune,  though  it 
may  be  the  result  of  bad  management.  The  object  of  the  law  has  never 
been  to  prevent  people  from  doing  what  tliey  )>Iea8ed  with  their  own 
property.  There  are  evils  of  a  greater  magnitude,  which  would  result 
from  tying  up  their  hands.  I  am  in  favor  of  homestead.  I  am  in  favor 
of  protecting  it  from  forced  sale.  The  spirit  of  the  homestead  law 
always  has  been  to  protect  it  from  forced  sale,  and  not  to  protect  it  from 
the  people  themselves.  They  ought  to  have  a  right  to  dispose  of  their 
own  property,  to  mortgage  it,  hypothecate  it,  and  deal  with  it  in  any 
way  tnat  their  judgment  shall  dictate,  and  for  that  reason  I  am  opposed 
to  this  amendment  offered  by  the  gentleman  from  San  Francisco. 

KIICABKS   OF   UK.   SIYKOLDa. 

Mr.  REYNOLDS.  Mr.  Chairman :  I  want  to  punish  this  committee 
fur  two  or  three  minutes.  I  hope,  Mr.  Chairman,  that  the  section 
reported  by  the  committee,  and  all  the  amendments  save  one,  will  be 
voted  down,  and  that  one  is  a  mere  recital  of  section  fifteen  of  the  old 
Constitution  upon  that  subject  The  reasons  were  given  a  short  time 
ago  by  the  gentleman  from  San  Francisco  when  he  said  that  if  we 
adopted  this  section  we  are  sure  to  get  into  an  unending  litigation.  If 
we  propose  to  make  the  section  cover  all  the  litigation  necessary,  there 
is  not  enough  of  it;  if  we  do  not  propose  to  do  that  there  is  too  much. 
'-  Hereafter  the  homestead,  consisting  of  the  family  dwelling-house,  out- 
buildings, improvements,  and  lands  appurtenant  thereto,  of  each  head 
of  a  family  resident  in  this  State,  of  the  value  not  exceeding  &ve  thou- 
sand dollars,  shall  not  be  alienated  or  incumbered,  except  by  the  consent, 
in  manner  to  be  prescribed  by  law,  of  both  husband  and  wife,  where 
that  relation  exists,  and  such  homestead  shall  be  exempt  from  seizure 
or  sale  for  the  payment  of  any  debt  or  liability,  except  for  the  purchase- 
money  and  the  payment  of  taxes,  laborers'  and  mechanics'  liens,  and 
obligations  contracted  for  the  improvement  of  such  homestead,  and  for 
debts  incurred  before  the  adoption  of  this  Constitution."  There  is  no 
provision  in  that  for  recording,  or  for  any  other  method  of  enforcing  the 
benefits  of  this  homestead.  Suppose  tlie  question  is  raised  that  tliere 
has  been  no  record  here,  and  you  fall  back  upon  this  provision  of  the 
Constitution.  You  do  not  go  far  enough.  It  is  only  necessary,  and  the 
only  thing  we  ought  to  do,  is  to  declare  that  there  should  be  a  home- 
stead set  apart.  It  is  one  of  the  things  we  can  trust  the  Legislature 
with,  because  there  is  not  much  danger  of  a  lobby  influence.  There  is 
no  job  in  it.  Shall  we  trust  the  Legislature  with  anything,  Mr.  Chair- 
man? 

Mb.  SMITH,  of  San  Francisco.    No.    [Laughter.] 

Mr.  SCHELL.  I  would  ask  the  gentleman  if  he  is  willing  to  trust 
the  Legislature  for  our  scrip? 

Ma.  REYNOLDS.  I  did  not  intend  to  punish  this  Convention  but 
two  or  three  minutes — I  do  not  know  but  what  I  shall  consume  my 
whole  time.  The  reasons  given  by  the  gentleman  from  San  Francisco, 
why  we  should  not  adopt  this  section,  and  why  we  should  only  make 
the  simple  declaration,  that  the  homestead  should  be  exempt,  are  unan- 
swerable. I  think  we  had  better  expend  some  of  this  time,  not  upon 
how  we  shall  entangle  the  homestead,  but  how  we  shall  provide  for 
cutting  up  these  large  landed  estates,  that  are  capable  of  sustaining  five 
or  six  thousand  families,  and  that  ought  to  be  cut  up  into  five  or  six 
thousand  homesteads;  and  provide  how  the  children  shall  some  day  get 
a  portion  of  them  for  a  homestead.  There  are  a  dozen  or  two  families 
on  from  one  hundred  thousand  to  four  hundred  thousand  acres  of  land. 
Let  us  expend  some  of  this  solicitude  in  providing  ways  by  which  some 
of  the  children  shall  be  able  to  get  a  paten  of  this  land  for  a  homestead, 
and  not  how  we  shall  entangle  those  which  now  exist.  This  is  one  of 
the  things  that  can  be  left  to  the  Legislature,  hence  it  is  not  necessary 
for  us  to  try  to  provide  every  detail. 

Mr.  WATERS.    Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Hunter,  Holmes,  Larkin,  and  Dunlap. 

The  main  question  was  ordered. 

The  CH.MRMAN.  The  first  question  is  on  the  amendment  offered 
by  the  gentleman  from  Santa  Clara  to  the  original  section.   . 

Mb.  HERRINGTON.  Mr.  Chairman:  I  withdraw  my  amendment. 
I  am  in  favor  of  the  section  in  the  old  Constitution. 

Tub  chairman.  The  next  question  is  on  the  amendment  to  the 
amendment  of  Mr.  Bolfe,  offered  by  the  gentleman  from  San  Francisco, 
Mr.  Miller. 

The  amendment  to  the  amendment  was  rejected. 

Tbk  chairman.  The  question  recurs  on  the  adoption  of  the 
amendment  offered  by  the  gentleman  from  San  Bernardino,  Mr.  Bolfe. 

The  amendment  was  adopted. 

SALR  FOB  TAXES. 

Mb.  AYERS.    Mr.  Chairman :  I  send  up  an  independent  section. 

Thk  SECRETARY  read: 

"  The  real  and  personal  pro]>erty  of  all  homesteads  assessed  at  the 
value  of  five  hundred  dollars,  or  less,  in  each  case  shall  not  be  sold  at 
forced  sale  for  the  recovery  of  taxes  levied  thereon;  but  property,  per- 
sonal or  real,  other  than  that  embraced  in  the  homestead,  and  not  other- 
wise exempt  by  law  from  seizure,  shall  be  subject  to  forced  sale  for  such 
homestead  taxes." 

BEUASKS  OF  UB.  ATERg. 

Mr.  AYERS.  Mr.  Chairman :  I  offer  that  section  for  the  purpose  of 
relieving  a  large-class  of  jxior  people  in  this  State  who  have  a  little  bit 
of  property,  which  is  their  homestead,  and  amounts  in  the  aggregate  to 
only  about  five  hundred  dollars.  I  cannot  conceive  of  anything  more 
unjust  or  tyrannical  than  for  the  State  to  constitute  itself  a  preferred 
creditor,  as  regards  this  class  of  poor  people,  and  that  notwithstanding  it 
generously  provides  that  their  little  homesteads  shall  be  exempt  from 
seizure  and  sale  by  individuals,  yet  the  Slate  may  step  in,  and  for  it« 
taxes  may  take  the  little  homestead  and  sell  it  from  under  their  feet.  I 
believe  that  the  larger  homestead — tha  homestead  to  the  extent  of  the 


limit  of  the  exemption — in  nearly  every  case  belongs  to  persons  who 
are  able  to  pay  their  taxes;  but  where  the  homestead  is  so  small,  where 
the  owner  of  it  and  his  wife  have  a  mere  cabin  and  a  few  acres  of  land, 
a  cow,  and  a  pig,  I  believe  that  they  should  not  be  subject  to  forced  sale 
and  be  driven  out  from  their  little  home.  The  section  that  I  have  offered 
provides,  also,  that  any  other  property  belonging  to  these  people  may  be 
seized  and  sold  for  the  taxes  upon  the  homestead,  so  that  really  this 
clause  would  be  beneficent  only  to  this  class  of  people,  and  there  are  a 
great  many  of  them  in  this  State  who  are  extremely  poor.  I  think  that 
the  section  will  commend  itself  to  the  gentlemen  of  this  Convention,  if 
they  will  consider  the  class  to  whom  alone  it  will  apply. 

BIHABKS   OF   MB.   TIXXIK. 

Mr.  TINNIN.  Mr.  Chairman:  This  would  be  a  very  dangerous  sec- 
tion. In  the  first  place,  I  say  it  would  nearly  bankrupt  the  mining 
counties  of  thi»  State.  More  than  half  of  the  revenues  of  these  counties 
results  from  the  taxation  of  homes  of  miners,  which,  as  a  general  rule, 
would  come  within  the  provisions  of  that  section,  and  would  be  exempt 
from  taxation.  It  would  reduce  the  value  of  our  property  to  such  a  great 
extent  that  we  could  not  maintain  our  county  governments.  I  am 
opposed  to  exempting  any  property  from  taxation.  I  believe  that  prop- 
erty that  receives  protection  from  the  government  should  pay  its  portion 
of  the  expenses  of  that  government. 

Mr.  avers.  Do  you  consider  it  fair  that  the  State  should  be  a  pre- 
ferred creditor? 

Mr.    TINNIN.    That  is  the  rule  in  all  governments. 

Mr.  AYERS.    There  is  no  logic  in  it. 

Mb.  TINNIN.    It  is  certainly  good  sense. 

RIHABC8  OF  MB.  CAPLB8. 

Mr.  CAPLES.  Mr.  Chairman  :  I  am  opposed  to  the  section  proposed 
by  the  gentleman  from  Los  Angeles,  for  more  reasoiu  than  I  can 
enumerate  just  now,  but  I  will  enumerate  some  of  them.  The  first, 
and,  perhaps  the  greatest  and  most  serious  objection  tliat  I  have,  is  that 
it  contravenes  a  principle  as  broad  as  human  understanding,  the  prin- 
ciple of  justice  and  legality.  Another  reason,  Mr.  Chairman,  why  I 
am  opposed  to  it,  is  that  it  is  offering  a  bonus  to  unthrift,  idleness,  and 
vagabondism.  I  think,  Mr.  Chairman,  that  it  would  be  a  very  bad 
policy,  a  ruinous  policy,  a  policy  that  would  fly  in  the  face  of  reason,  of 
justice,  and  of  all  sound  policy,  to  offer  a  bonus  for  unthrift.  I  take  it 
for  granted  that  the  good  sense  of  this  people,  and  of  this  committee, 
would  hold  that  the  very  reverse  of  that  theory  should  be  the  rule. 
That  is,  that  we  should  encourage  by  all  possible  means  thrill,  industry, 
and  enterprise;  and  not  be  saying  to  men  that  if  they  do  not  acquire 
more  than  five  hundred  dollars  worth  of  property  they  shall  be  exempt 
from  the  burdens  of  government  Why,  is  it  not  plainly  and  clearly 
a  bid  for  worthleasness 7  a  bid  for  idleness?  I  propose  now  reason  and 
justice   and  common  sense,  and    some    policy  t^inst  such  lunacy. 


[Laughter.] 

Mr.  PKOUTY.    I  move  to  amend  Mr  t 
ing  five  hundred  dollars  in  value,  of  property ,  shall  be  furnished  the 


3UTY.    I  move  to  amend  Iqr  adding :  "  Any  person  not  own- 


same  from  the  county  treasury  of  their  respective  cSounties." 

The  CHAIRMAN.    It  is  not  in  order.    The  question  is  on  the  adop- 
tion of  the  section  offered  by  the  gentleman  from  Los  Angeles,  Mr. 
Ayers. 
The  section  was  rejected. 

Mr.  HUESTIS.  Mr.  Chairman  :  I  move  that  the  committee  now 
rise,  report  the  article  back,  and  recommend  its  adoption  as  amended. 

Mr.  O'SULLIVAN.    Mr.  Chairman  :  I  desire  to  call  up 

The  chairman.    The  question  is  on  the  motion  that  the  com- 
mittee rise,  report  the  article  back  to  the  Convention,  and  recommend 
ita  adoption  as  amended. 
The  motion  prevailed,  on  a  division,  by  a  vote  of  59  ayes  to  S6  noes. 

IN  CONVENTION.      • 

The  president.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report,  that  they  have  had  under  consideration  the 
article  on  land  and  homestead  exemption,  report  the  same  back,  and 
recommended  its  adoption  as  amended. 

Mr.  van  dyke.    I  move  that  we  consider  the  general  file. 

Mr.  ESTEE.  Mr.  President :  I  move  that  the  usual  number  of 
copies  of  the  article  on  land  and  homestead  exemption  be  ordered 
printed. 

The  PRESIDENT.    If  there  be  np  objection  it  is  so  ordered. 

Mr.  GRACE.    I  object. 

The  CHAIRMAN.  The  question  is  on  the  motion  of  the  gentleman 
from  San  Francisco,  Mr.  Estee. 

The  motion  prevailed. 

schedule. 

Mb.  HOWARD.  Mr.  President :  I  move  that  the  Convention  resolve 
itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  for  the 
purpose  of  considering  the  report  of  the  Committee  on  Schedule.  We 
con  get  through  with  these  reports  this  week,  and  take  up  the  general 
file  on  Monday. 

The  motion  prevailed. 

Following  is  the  article  reported  by  the  Committee  on  Schedule: 

SCBEDULE. 

That  no  inconvenience  may  arise  from  the  alterations  and  amend- 
ments in  the  Constitution  of  this  State,  and  to  carry  the  same  into  com- 
plete effect,  it  is  hereby  ordained  and  declared : 

Skctiox  1.  That  all  laws  in  force  at  the  adoption  of  this  Constitu- 
tion, not  inconsistent  therewith,  shall  remain  in  full  force  and  effect 
until  altered  or  repealed  by  the  Legislature;  and  all  rights,  actions, 
prosecutions,  claims,  and  contracts  of  the  State,  counties,  individuals,  or 
bodies  corporate,  not  inconsistent  therewith,  shall  continue  to  be  aa 
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valid  as  if  this  Constitution  had  not  been  adopted.  The  provisions  of 
all  laws  which  are  inconsistent  with  this  Constitution  shall  cease  upon 
the  adoption  thereof,  except  that  all  laws  which  are  inconsistent  with 
such  provisions  of  this  Constitution  as  require  legislation  to  enforce  them, 
shall  remain  in  full  force  until  the  first  day  of  July,  eighteen  hundred 
and  eighty,  unless  sooner  altered  or  repealed  by  the  Legislature. 

Sxc.  2.  That  all  recognizances,  obligations,  and  all  other  instruments 
entered  into  or  executed  before  the  adoption  of  this  Constitution  to  this 
State,  or  to  any  subdivision  thereof,  or  any  municipality  therein,  and 
all  fines,  taxes,  penalties,  and  forfeitures  due  or  owing  to  this  State,  or 
any  such  subdivision  or  municipality,  and  all  writs,  prosecutions, 
actions,  and  causes  of  action,  except  as  herein  otherwise  provided,  shall 
continue  and  remain  unaffected  by  the  adoption  of  this  Constitution. 
All  indictments  or  informations  which  shall  nave  been  found,  or  may 
hereafter  be  found,  for  any  crime  or  offense  committed  before  this  Con- 
stitution takes  effect,  may  be  proceeded  upon  as  if  no  change  had  taken 
place,  except  as  otherwise  provided  in  this  Constitution. 

Sec.  3.  The  Legislature,  at  its  first  session  after  the  adoption  of  this 
Constitution,  shall  provide  for  the  transfer  of  all  records,  books,  papers, 
and  proceedings  from  such  Courts  as  are  abolished  by  this  Constitution 
to  the  Courts  provided  herein ;  and  the  Courts  to  which  the  same  are 
thus  transferred  shall  have  the  same  power  and  jurisdiction  over  them 
as  if  they  had  been  in  first  instance  commenced,  filed,  or  lodged  therein. 
No  officer  elected  at  the  first  election  after  the  adoption  of  this  Constitu- 
tion shall  be  entitled  to  draw  any  salary  until  he  shall  have  been  duly 
installed  as  such  either  by  provisions  herein  or  by  Act  of  the  Legislature. 

Sec.  4.  The  Secretary  of  State  shall  cause  this  Constitution  to  be  pub- 
lished  once  a  week  for  at  least  four  oonseciltive  weeks  next  before  the 
first  Wednesday  in  May,  eighteen  hundred  and  seventy-nine,  in  not 
more  than  six  newspajjers  published  in  tliis  State,  one  of  which  news- 
papers shall  be  published  in  the  City  and  County  of  San  Francisco,  one 
in  the  County  of  Sacramento,  one  in  the  County  of  Iob  Angeles,  one  in 
the  County  of  Nevada,  one  in  the  County  of  Santa  Clara,  and  one  in 
the  County  of  Sonoma.  The  Governor  shall  issue  his  proclamation, 
giving  notice  of  the  election  for  the  adoption  or  rejection  of  this  Consti- 
tution, at  least  one  month  before  the  said  first  Wednesday  in  May, 
eighteen  hundred  and  seventy-nine,  and  the  Boards  of  Supervisors  of 
the  several  counties  shall  cause  said  proclamation  to  be  made  public  in 
their  respective  counties,  and  general  notice  of  said  election  to  be  given 
at  least  fifteen  days  next  before  said  election. 

Sec.  i.  The  Superintendent  of  Printing  of  the  State  of  California 
shall,  at  least  twenty  days  before  said  election,  cause  to  be  printed  and 
delivered  to  the  Clerk  of  each  county  in  this  State  five  times  the  num- 
ber of  properly  prepared  ballots  for  said  election  that  there  are  voters  in 
said  respective  counties,  with  the  words  printed  thereon,  "  For  the  new 
Constitution."  Ho  shall  likewise  cause  to  be  so  printed  and  delivered 
to  said  Clerks  five  times  the  number  of  properly  prepared  ballots  for 
said  election  that  there  are  voters  in  said  respective  counties,  with  the 
words  printed  thereon,  "  Against  the  new  Constitution." 

Sec.  6.  The  Clerks  of  the  several  counties  in  the  State  shall,  at  least 
five  days  before  said  election,  cause  to  be  delivered  to  the  Inspectors  of 
Elections,  at  each  election  precinct  or  polling  place  in  their  respective 
counties,  suitable  poll-books,  forms  of  return,  and  an  equal  number  of 
the  aforesaid  ballots,  which  number,  in  the  aggregate,  must  be  ten  times 
greater  than  the  number  of  voters  in  the  saidclection  precincts  or  poll- 
ing places.  The  returns  of  the  number  of  votes  east  at  the  Presidential 
election  in  the  year  eighteen  hundred  and  seventy-six  shall  serve  as  a 
basis  of  calculation  for  this  and  the  preceding  section. 

Sec.  7.  Every  citizen  of  the  United  States,  entitled  by  law  to  vote  for 
members  of  the  Assembly  in  this  State,  shall  be  entitled  to  vote  for  the 
adoption  or  rejection  of  this  Constitution. 

Sec.  8.  The  officers  of  the  several  counties  of  this  State,  whose  duty 
it  is,  under  the  law,  to  receive  and  canvass  the  returns  from  the  several 
precincts  of  their  respective  counties,  as  well  as  the  City  and  County  of 
San  Francisco,  shall  meet  at  the  usual  places  of  meeting  for  such  pur- 
jKises  on  the  first  Monday  after  said  election.  If,  at  the  time  of  meeting, 
the  returns  from  each  precinct  in  the  county  in  which  the  polls  were 
opened  have  been  received,  the  Board  must  then  and  there  proceed  to 
canvass  the  returns;  but  if  all  the  returns  have  not  been  received,  the 
canvass  must  be  postponed  from  day  to  day  until  all  the  returns  are 
received,  or  until  six  postponements  have  been  had,  when  they  shall 
proceed  to  make  out  returns  of  the  votes  cast  for  and  against  the  new 
Constitution;  and  the  proceedings  of  said  Boards  shall  be  the  same  as 
those  prescribed  for  like  Boards  in  the  case  of  an  election  for  Governor. 
Upon  the  completion  of  said  canvass  and  returns,  the  said  Board  shall 
immediately  certify  the  same,  in  the  usual  form,  to  the  Governor  of  the 
State  of  California. 

Sec.  9.  The  Governor  of  the  State  of  California  shall,  as  soon  as  the 
returns  of  said  election  shall  be  received  by  him,  or  within  thirty  days 
after  said  election,  in  the  presence  and  with  the  assistance  of  the  Con- 
troller, Treasurer,  and  Secretary  of  State,  open  and  compute  all  the 
returns  received  of  voles  cast  for  and  against  the  new  Constitution.  If, 
by  such  examination  and  computation,  it  is  ascertained  that  a  majority 
of  the  whole  number  of  votes  cast  at  such  election  be  in  favor  of  such 
new  Constitution,  the  Executive  of  this  State  shall,  by  his  proclamation, 
declare  such  new  Constitution  to  be  the  Constitution  of  the  State  of  Cal- 
ifornia, and  that  it  shall  take  effect  and  be  in  force  on  the  day  hereinaf- 
ter specified. 

Sec.  10.  In  order  that  future  elections  in  this  State  shall  conform  to 
the  requirements  of  this  Constitution,  the  term  of  all  officers  elected 
under  the  same,  and  whose  term  of  office  is  four  years  or  over,  shall  be, 
respectively,  one  year  shorter  than  the  term  provided  for  in  this  Consti- 
tution, and  the  term  of  all  officers  whose  term  of  office  is  two  years  shall 
be,  respectively,  one  year  longer  than  the  term  provided  for  in  this  Con- 
stitution, except  the  members  of  the  Assembly,  whose  first  term  of  office 
shall  bd  one  year;  and  the  successors  of  all  such  officers  shall  be  elected 


at  the  last  election  before  the  expiration  of  the  terms  as  in  this  section 
provided.  The  first  officers  chosen  after  the  adoption  of  this  Constitu- 
tion shall  be  elected  at  the  time  and  in  the  manner  now  provided  by 
law. 

Skc.  II.  Should  this  Constitution  b6  ratified  at  the  election  for  the 
ratification  and  adoption  thereof,  it  shall  take  effect  and  be  in  force  on 
and  after  the  fourth  day  of  July,  eighteen  hundred  and  seventy-nine, 
at  twelve  o'clock  meridian. 

IN  COMMITTEE  OF  THE  WHOLE. 
The  CH/IBMAN.    The  Secretary  will  read  section  one. 

LAWS  IK  POSCK. 

The  SECRETARY  read: 

That  no  inconvenience  may  arise  from  the  alterations  and  amend- 
ments in  the  Constitution  of  this  Stat«,  and  to  carry  the  same  into  com- 
plete effect,  it  is  hereby  ordained  and  declared : 

Section  1.  That  all  laws  in  force  at  the  adoption  of  this  Constitution, 
not  inconsistent  therewith,  shall  remain  in  full  force  and  effect  until 
altered  or  repealed  by  the  Legislature;  and  all  rights,  actions,  prosecu- 
tions, claims,  and  contracts  of  the  State,  counties,  individuals,  or  bodies 
corporate,  not  inconsistent  therewith,  shall  continue  to  be  as  valid  as  if 
this  Constitution  had  not  been  adopted.  The  provisions  of  all  laws 
which  are  inconsistent  with  this  Constitution  shall  cease  upon  the 
adoption  thereof,  except  that  all  laws  which  are  inconsistent  with  such 
provisions  of  this  Constitution  as  require  legislation  to  enforce  them, 
shall  remain  in  full  force  until  the  first  day  of  July,  eighteen  hundred 
and  eighty,  unless  sooner  altered  or  repealed  by  the  Legislature. 

The  CHAIRMAN.  If  there  be  no  amendment  to  section  one  the 
Secretary  will  read  section  two. 

EFFECT  OH  INBTRVHEtlft. 

The  SECRETARY  read: 

Sec  2.  That  all  recognizances,  obligations,  and  all  other  instruments 
entered  into  or  executed  before  the  adoption  of  this  Constitution  to  this 
State,  or  to  any  subdivision  thereof,  or  any  municipality  therein,  and 
all  fines,  taxes,  penalties,  and  forfeits  due  or  owing  to  this  State,  or  any 
such  subdivision  or  municipality,  and  all  writs,  prosecutions,  actions, 
and  causes  of  action,  except  as  herein  otherwise  provided,  shall  continue 
and  remain  unaffected  by  the  adoption  of  this  Constitution.  All  indict- 
ments or  informations  which  shall  have  been  found,  or  may  hereafter  be 
found,  for  any  crime  or  offense  committed  before  this  Constitution  takes 
effect,  may  be  proceeded  upon  as  if  no  change  had  token  place,  except 
as  otherwise  provided  in  this  Constitution. 

Me.  HERRINGTON.  Mr.  Chairman :  I  move  to  strike  out  the  word 
"such"  in  the  fourth  line. 

Me.  MORELAND.  I  see  no  objection  to  that.  The  word  is  unneces- 
sary there. 

The  motion  prevailed. 

Mr.  SCHELL.  Mr.  Chairman :  I  move  to  strike  out  this  phrase  from 
line  eight,  "or  may  hereafter  be  found."  The  phrase  is  entirely  unnec- 
essary and  ambiguous.     With  that  struck  out  the  whole  case  is  covered. 

Mb.  van  dyke.  Mr.  Chairman :  I  hope  that  amendment  will  not 
be  adopted.  There  may  be  indictments  found  between  the  adoption  of 
the  Constitution  and  its  taking  effect  in  July.  I  think  it  is  right  as  it 
stands. 

Mr.  SCHELL.  I  withdraw  the  amendment  I  think  I  misappre- 
hended the  meaning  of  it. 

The  CHAIRMAN.  If  there  be  no  further  amendment  to  section  two, 
the  Secretary  will  read  section  three. 

TRANSFER  OF  RECORDS. 

The  SECRETAI^Y  read: 

Sec  3.  The  Legislature,  at  its  first  session  after  the  adoption  of  this 
Constitution,  shall  provide  for  the  transfer  of  all  records,  books,  papers, 
and  proceedings  from  such  Courts  as  are  abolished  by  this  Constitution 
to  the  Courts  provided  therein;  and  the  Courts  to  which  the  same  are 
thus  transferred  shall  have  the  same  power  and  jurisdiction  over  them 
as  if  they  had  been  in  the  first  instance  commenced,  filed,  or  lodged 
therein.  No  officer  elected  at  the  first  election  after  the  adoption  of  this 
Constitution  shall  be  entitled  to  draw  any  salary  until  he  shall  have 
been  duly  installed  as  such  either  by  provisions  herein  or  by  Act  of  the 
Legislature. 

The  CHAIRMAN.  If  there  be  no  amendment  to  section  three,  the 
Secretary  will  read  section  four. 

FCBLICATIOK  OF  C0S8TIT0TI0N. 

The  SECRETARY  read: 

Sec.  4.  The  Secretary  of  State  shall  cause  this  Constitution  to  be  pub- 
lished once  a  week  for  at  least  four  consecutive  weeks  next  before  the 
first  Wednesday  in  May,  eighteen  hundred  and  seventy-nine,  in  not 
more  than  six  newspapers  published  in  this  State,  one  of  whicli  news- 
papers shall  be  published  in  the  City  and  County  of  San  Francisco,  one 
in  the  County  of  Sacramento,  one  in  the  County  of  Los  Angeles,  one  in 
the  County  of  Nevada,  one  in  the  County  of  Santa  Clara,  and  one  in  the 
County  of  Sonoma.  The  Governor  shall  issue  his  proclamation  giving 
notioe'of  the  election  for  the  adoption  or  rejection  of  this  Constitution  at 
least  one  month  before  the  said  first  Wednesday  in  May,  eighteen  hun- 
dred and  seventy-nine,  and  the  Boards  of  Supervisors  of  the  several 
counties  shall  cause  said  proclamation  to  be  made  public  in  their  respect- 
ive counties,  and  general  notice  of  said  election  to  be  given  at  least  fifteen 
days  next  before  said  election. 

Mr.  MORELAND.  Mr.  Chairman:  I  have  a  substitute  for  that  sec- 
tion, which  has  been  agreed  upon  by  a  majority  of  this  committee.  I 
think  it  is  better  than  the  section. 

The  SECRETARY  read: 
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"Sic.  4.  The  Superintendent  of  Printing  of  the  State  of  California, 
shall,  at  least  thirty  days  before  the  first  Wednesday  in  May,  eighteen 
hundred  and  seventy-nine,  on  such  terms  as  may  be  reasonable,  select 
and  contract  with  one  newspaper  proprietor  in  each  county  in  this  State 
in  which  a  newspaper  is  publisbed,  for  the  publication  and  issuance, 
once  a  week  for  two  successive  weeks  before  said  election,  in  their 
respective  papers,  as  a  supplement  tliereto,  the  printed  copies  of  this 
Constitution,  as  hereinafter  provided.  The  circulation  of  such  paper 
shall  be  taken  into  consideration  in  making  such  contract  and  selection ; 
and  the  paper  so  selected  shall  issue  a  number  of  such  supplements 
equal  to  the  circulation  of  such  papers  in  their  respective  counties.  In 
counties  containing  })roperty  of  an  assessable  value  of  ten  millions  of 
dollars,  or  over,  not  more  than  three  papers  may  be  so  selected.  The 
Superintendent  of  Printing  shall  cause  to  be  printed  and  delivered  to  the 
newspapers  so  selected,  in  due  time  for  the  publication  thereof,  a  num- 
l>er  or  such  supplements  equal  to  twice  the  State  circulation  of  such 
papers.  The  Governor  shall  issue  his  proclamation  giving  notice  of  the 
election  for  the  adoption  or  rejection  of  this  Constitution,  at  least  thirty 
days  before  the  first  Wednesday  in  May,  eighteen  hundred  and  seventy- 
nine,  and  the  Boards  of  Supervisors  of  the  several  counties  shall  cause 
said  proclamation  to  be  made  public  in  their  respective  counties,  and 
geneii)]  notice  of  said  election  to  be  given  at  least  fifteen  days  next 
before  said  election." 

KRHAkKS  OF   MR.   UORRLAIID. 

Mr.  MORELAKD.  Mr.  Chairman :  The  law  under  which  this  Con- 
vention was  called,  gives  the  Convention  the  power  to  prescribe  the 
manner  of  publication  of  this  Constitution.  The  committee,  in  their 
report,  recommended  a  section  which  requires  it  to  be  published  in  six 
of  the  most  populous  counties  of  the  State.  Under  this  section,  as  it  is 
reported,  it  would  be  necessary  for  each  paper  required  to  publish  the 
Constitution,  to  set  up  the  ^pe  in  their  respective  offices,  ana  publish  it. 
This  would  cost  a  considerable  amount,  not  less  than  five  hundred 
dollars  for  each  paper,  probably  more,  and  it  would  not  subserve  the 
purpose  of  distributing  the  Constitution  to  the  voters  of  the  State  alto- 
gether. Not  more  than  one  quarter,  or  one  half,  of  the  electors  would 
have  an  opportunity  of  reading  it.  The  plan  which  is  embodied  in  the 
substitute  is,  to  have  the  Constitution  pnnted  in  the  form  of  a  supple- 
ment, here,  in  the  State  Printing  Office;  this  will  require  the  type  to  be 
set  up  but  once.  The  Superintendent  of  Printing,  under  that  section,  is 
authorized  to  select  and  contract  with  one  newspaper  proprietor  in  each 
county  of  the  State,  to  have  this  supplement  folded  and  issued  with 
their  papers.  It  is  estimated  that  it  will  not  cost  more  than  twenty-five 
dollars — not  exceeding  fifty  dollars — to  have  this  Constitution  issued  in 
this  war — fifty  dollars  to  each  paper— and  it  will  not,  on  the  whole,  cost 
as  much  as  the  plan  as  embodied  in  section  four,  as  reported,  and  will 
effect  the  same  purpose,  of  distributing  the  Constitution  to  the  electors 
of  the  State.  In  counties  where  the  assessable  valuation  of  property  is 
more  than  ten  millions  of  dollars,  we  give  the  Superintendent  of  Print- 
ing the  authority  to  select  not  more  than  three  papers,  so  that  it  will 
be  fully  distributed  over  the  county.  I  think  that  plan  is  much  better 
much  and  cheaper  than  the  one  embodied  in  section  four,  as  reported. 

Mr.  SUAFTER.  Mr.  Chairman :  There  may  be  counties  where  there 
is  only  one  paiier  published.  In  that  case,  according  to  this  amend- 
ment, you  have  got  to  pay  that  paper  just  what  it  asks.  It  has  got  to 
be  published,  and  the  paper  will  be  likely  to  ask  a  large  price. 

Mr.  MORELAND.  The  plan  is  to  print  it  at  the  State  Printing 
Office. 

Mr.  SHAFTER.  Suppose  there  is  but  one  paper  in  tUe  county,  and 
that  paper  happens  to  be  opposing  the  Constitution.  They  would  charge 
what  they  pleased  for  circulating  it  with  their  paper.  I  think  three  papers 
in  San  Francisco,  that  circulate  generally,  would  extend  it  more  than 
this  plan.  I  do  not  believe  that  fifty  dollars  a  paper  will  pay  them, 
if  they  charged  the  publia  as  they  do  private  persons. 

RRHIRKS  or  MR.  FILCHIR. 

Mr.  FILCHER.  Mr.  Chairman:  I  believe  that  th*  instrument  we 
are  framing  here  has  merit,  and  only  requires  to  be  thoroughly  under- 
stood by  the  people  gcuerally,  to  insure  its  adoption ;  and,  sir,  I  regard 
it  as  a  very  important  matter,  that  this  convention  should  provide  for 
bringing  this  document  thoroughly  before  the  people.  The  Committee 
on  SchMUle  counted  the  probable  cost  of  publishing  this  instrument  in 
one  paper  in  each  county  of  the  State.  Uthe  instrument  is  as  long  as 
they  estimate,  a  very  reasonable  estimate  would  place  it  at  five  hundred 
dollars  to  each  paper,  which  would  amount  to  something  over  twenty- 
five  thousand  dollars  for  the  publication  of  the  instrument.  That  is  an 
enormous  sum,  and  yet  it  would  accomplish  a  very  desirable  result.  It 
was  suggested  that  the  same  object  might  be  attained  much  more  reason- 
ably, saving  the  price  of  composition  fifty-onetimes.  If  this  document 
was  sent  to  me  to  publish,  I  would  have  it  set  up,  and  the  great  length 
of  it  would  require  that  I  should  publish  a  supplement;  my  little  paper 
would  not  contain  the  Constitution  that  we  will  adopt  here.  I  would 
have  to  cut  my  paper  according  to  the  amount  of  the  material,  and  would 
necessarily  have  to  publish  a  supplement,  and  add  three  or  four  hundred 
dollars  to  the  expense  of  the  issue.  It  was  conceived,  and  reasonably,  that 
one  eomposition  might  accomplish  the  whole  purpose.  Let  these  one  hun- 
dred ana  twenty-five  thousand  or  one  hundred  and  fifty  thousand  copies 
be  provided  here  at  the  State  Printing  Office,  in  convenient  newspaper 
form.  Then  let  the  State  Printer  have  these  sent  out  to  the  diOerent 
papers,  and  at  a  very  small  cost  it  will  be  well  circulated. 

From  a  selfish  standpoint,  I  would  like  to  have  the  job  of  publishing 
it  myself,  and  I  suppose  other  newspapers  would,  but  I  think,  under  this 
plan,  from  ten  dollars  to  twenty-five  dollars  apiece,  or  fifty  dollars,  at  the 
outside,  would  pay  for  the  extra  trouble  of  folding  in  these  supplementa. 
I  apprehend  that  no  newspaper  man  will  want  to  make  any  great  spec- 
ulation out  of  it;  and  we  are  guaranteed  against  that,  because  there  is 
hardly  a  county  in  the  State  but  what  has  more  than  one  newspaper. 


They  would  be  requested  to  8tat«  the  lowest  price  they  will  perform  the 
work  for,  and  of  course  they  would  be  anxious  to  bid  as  low  as  possible, 
in  order  to  secure  the  opportunity  of  thus  cheaply  placing  the  Constitu- 
tion in  the  hands  of  their  readers.  I  would  rather  now  nave  the  work 
or  the  duty  of  distributing  them  through  my  paper  than  not.  It  would 
give  tone  and  eharacter  to  the  paper.  The  readers  of  the  paper  would 
want  to  see  it.  All  these  country  papers  need  a  little  more  tone.  I  say 
that  the  distribution  of  this  instrument  would  be  sought  for.  In  that 
way  it  would  be  brought  before  all  the  people  who  feel  a  disposition  to 
read  it  and  study  it  for  themselves.  It  nas  been  suggested  to  publish  it 
in  pamphlet  form.  Suppose  we  did  that,  how  are  you  f^ing  to  distribute 
it?  The  distribution  would  be  very  imperfect;  but  by  the  medium  of 
the  newspapers,  that  almost  every  one  looks  for,  I  believe  that  it  might 
be  brought  before  every  person  in  the  State,  and  by  being  brought  before 
them  they  will  have  the  means  of  examining  it,  and  I  think,  for  one, 
that  there  is  not  the  least  doubt  of  its  adoption  by  a  large  majority.  I 
ask  that  the  Secretary  again  read  the  substitute. 
Thx  SECRETARY  again  read  the  substitute,  as  above. 

^IMARCa  OP  MR.  MCCALLCH. 

Mr.  McCALLUM.  Mr.  Chairman:  I  think  this  a  vary  excellent, 
economical  scheme  provided  by  the  Committee  on  Schedule,  but  there  is 
one  question  arises  here,  and  I  am  not  willing  to  take  any  chances.  I 
find  that  some  gentlemen,  who  are  said  to  be  very  eminent,  are  already 
raising  the  question  of  the  constitutionality  of  this  Constitutional  Con- 
vention. While  I  apprehend  nothing  as  to  the  past,  I  do  not  feel  dis- 
posed to  leave  it  in  the  power  of  any  one,  by  any  act  or  opinion,  to 
imperil  the  work  of  this  Convention.  Suppose  what  we  command  the 
Superintendent  of  Public  Printing  to  do  should  not  be  done.  The  law 
ealling  this  Convention,  section  nine,  on  page  seven  hundred  and  sixty- 
four  of  the  statutes  of  the  last  session,  provides  how  this  Constitution 
shall  be  published.  It  says:  "It  shall  be  the  duty  of  the  Secretary  of 
State  to  cause  this  Act  to  be  published  once  a  month,  after  its  passage, 
until  the  election  of  delegates  herein  provided,  in  not  more  than  five  of 
the  public  newspapers  puljlished  in  this  State."  That  seems  to  refer  to 
causing  this  Act  to  be  published.  I  thought  there  was  a  provision 
requiring  the  Constitution  to  be  published. 

Mb.  van  DYKE.  I  would  call  the  gentleman's  attention  to  section 
■even.  It  leaves  it  entirely  with  the  Convention  to  publish  the  Consti- 
tution. That  in  section  nine  is  in  reference  to  the  Act  calling  the  Con- 
vention. Section  seven  says:  "The  Convention  shall  prescribe  the 
publication  of  said  Constitution  and  the  notice  to  b*  given  of  the  elec- 
tion." 

Hr.  McCALLUM.  I  think  I  was  wrong  aa  to  the  application  of 
section  nine.  I  believe,  then,  that  the  substitute  offered  oy  the  Com- 
mittee on  Schedule  would  work  well,  and  will  give  a  very  axtensiTe 
publication.    I  shall  vote  for  it. 

Thi  CHAIRMAN.  The  question  is  on  the  adoption  of  the  substitute 
offered  by  the  gentleman  from  Sonoma,  Mr.  Moreland. 

The  substitute  was  adopted. 

Thr  CHAIRMAN.    The  Secretary  will  read  section  five. 

TBR   BALLOTS. 

Thr  SECRETARY  read: 

Sic.  i.  The  Superintendent  of  Printing  of  the  State  of  California 
shall,  at  least  twenty  days  before  said  election,  cause  to  be  printed  and 
delivered  to  the  Clerk  of  each  county  in  this  State  five  times  the  num- 
ber of  properly  prepared  ballots  for  said  election  that  there  are  voters  in 
said  respectiva counties,  with  the  words  printed  thereon,  "For  the  new 
Constitution."  He  shall  likewise  cause  to  be  so  printed  and  delivered 
to  said  Clerks  five  times  the  number  of  properly  prepared  ballots  for 
said  election  that  there  are  voters  in  said  respective  counties,  with  the 
words  printed  thereon,  "Against  the  new  Constitution." 

Thi  CHAIRMAN.  If  there  be  no  amendment  to  section  five  the  Sec- 
retary will  read  section  six. 

COHOUCT  or  TBR  BLICTION. 

Tai  SECRETARY  read : 

Sic.  i.  The -Clerks  of  the  several  counties  in  the  State  shall,  at  leaat 
five  days  before  said  election,  cause  to  be  delivered  to  the  Inspectors  of 
elections,  at  each  election  precinct  or  polling  place  in  their  respective 
counties,  suitable  poll-books,  forms  of  return,  and  an  equal  number  of 
the  aforesaid  ballots,  which  number,  in  the  aggregate,  must  be  ten  times 
greater  than  the  number  of  voters  in  said  election  precincts  or  polling 
places.  The  returns  of  the  number  of  votes  cast  at  the  Presiaential 
election  in  the  year  eighteen  hundred  and  seventy-six  shall  serve  as  a 
basis  of  calculation  for  this  and  the  preceding  section. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  sena  up  an  amendment  to  that 
section. 

Thr  SECRETARY  read : 

"Amend  by  adding:  'Provided,  that  the  duties  in  this  and  the  pre- 
ceding section  impowd  upon  the  Clerks  of  the  respective  counties  shall, 
in  the  City  and  County  of  San  Francisco,  be  performed  by  the  Registrar 
of  Voters  for  said  city  and  county.' " 

Ma,  REYNOLDS.  Mr.  Chairman :  The  reason  for  that  amendment 
is,  that  by  an  Act  of  the  last  Legislature  all  the  duties  imposed  upon  the 
County  Clerk  in  the  several  counties  in  respect  to  elections  are  made 
applicable  and  devolved  upon  the  Registrar  of  Voters  in  that  county. 
Therefore  it  would  be  proper  for  us  to  make  this  exception. 

The  amendment  was  adopted. 

Thr  CHAIRMAN.    The  Secretary  will  read  section  seven. 

qUALiriCATiON  or  votirs. 

Thi  SECRETARY  read: 

Sic.  7.  Every  citizen  of  the  United  States,  entitled  by  law  to  Tot«  for 
members  of  the  Assembly  in  this  State,  shall  be  entitled  to  vote  f<v  the 
adoption  or  rejection  of  this  Constitution. 
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Thk  chairman.  If  there  be  no  amendment  to  section  seven,  the 
Secretary  will  read  section  eight. 

CANVASS  or  KETVEMS. 

Thr  SECRETARY  read: 

Sec.  8.  The  officers  of  the  several  counties  of  this  State  whose  duty 
it  is,  under  the  law,  to  receive  and  canvass  the  returns  from  the  several 
preeincU  of  their  respective  counties,  as  well  as  the  City  and  County  of 
San  Francisco,  shall  meet  at  the  usual  places  of  meeting  for  such  pur- 
poses on  the  first  Monday  after  said  election.  If,  at  the  time  of  meeting, 
the  returns  from  each  precinct  in  the  county  in  which  the  polls  were 
opened  have  been  received,  the  Board  must'then  and  there  proceed  to 
canvass  the  returns;  but  if  all  the  returns  have  not  been  received,  the 
canvass  must  be  postponed  from  day  to  day  until  all  the  returns  are 
received,  or  until  six  postponements  have  l>een  had,  when  they  shall 
proceed  to  make  out  returns  of  the  votes  cast  for  and  against  the  new 
Constitution ;  and  the  proceedings  of  said  Boards  shall  be  the  same  as 
those  prescribed  for  like  Boards  in  the  case  of  an  election  for  Governor. 
Upon  the  completion  of  said  canvass  and  returns,  the  said  Board  shall 
immediately  certify  the  same,  in  the  usual  form,  to  the  Governor  of  the 
State  of  California. 

Mb.  REYNOLDS.  Mr.  Chairman:  I  would  like  to  inquire  of  the 
Chairman  of  the  committee  what  is  meant  in  the  third  line  by  the 
words  "  as  well  as  the  Citv  and  County  of  San  Franeiseo?"  There  may 
be  some  provision  that  I  do  not  understand  that  requires  it. 

Mr.  MORELAND.  I  do  not  know,  Mr.  Chairman;  frfind  that  lan- 
guage in  the  law  calling  this  Convention, the  law  underwhich  the  dele- 
gates were  elected,  and  I  have  used  the  same  language.     ' 

Mb.  SHAFTER.  Mr.  Chairman :  I  move  to  insert  after  the  word 
"  as  "  the  word  "  of,"  so  that  it  will  read :  "  as  well  as  of  the  City  and 
County  of  San  Francisco,"  etc. 

Mb.  LARUE.  I  would  like  to  ask  if  this  will  not  make  the  day  for 
the  canvass  on  Sunday.  If  it  does,  I  move  to  strike  out  "  six  "  and  insert 
"  seven." 

Mb.  MORELAND.  Sunday  is  a  non-judicial  day,  and  I  do  not  sup- 
pose that  would  make  any  difference.    I  am  not  particular  as  to  that. 

Thk  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Marin,  Mr.  Shatter. 

The  amendment  was  adopted. 

Mr.  BEERSTECHER.  Mr.  Chairman :  I  move  that  the  committee 
rise,  report  progress,  and  a«k  leave  to  sit  again.      * 

Lost. 

Thi  CHAIRMAN.    The  Secretary  will  read  section  nine. 

PBOCLAMATION. 

Thi  SECRETARY  read: 

Sec.  9.  The  Governor  of  thj  State  of  California  shall,  u  soon  as  the 
returns  of  said  election  shall  be  received  by  him,  or  within  thirty  days 
after  said  election,  in  the  presence  and  with  the  assistance  of  the  Con- 
troller, Treasurer,  and  Secretary  of  State,  open  and  compute  all  the 
returns  received  of  votes  cast  for  and  a^inst  the  new  Constitution.  If 
by  such  examination  and  computation  it  is  ascertained  that  a  majority 
of  the  whole  number  of  votes  cast  at  such  election  be  in  favor  of  such 
new  Constitution,  the  Executive  of  this  State  shall,  by  his  proclamation, 
declare  such  new  Constitution  to  be  the  Constitution  of  the  Stat»  of 
California,  and  that  it  shall  take  effect  and  be  in  force  on  the  day  here- 
inafter specified. 

The  CHAIRMAN.  If  there  be  no  amendment  to  section  nine,  the 
Secretary  will  read  section  ten. 

TEBH  OF  OFriOEBS. 

The  SECRETARY  read: 

Sec.  1 0.  In  order  that  future  elections  in  this  State  shall  conform  to 
the  requirements  of  this  Constitution,  the  term  of  all  officers  elected 
under  the  same,  and  whose  term  of  ofRce  is  four  years  or  over,  shall  be, 
respectively,  one  year  shorter  than  the  term  provided  for  in  this  Consti- 
tution, and  the  term  of  all  officers  whose  term  of  office  is  two  years,  shall 
be,  respectively,  one  year  longer  than  the  term  provided  for  in  this  Con- 
stitution, except  the  members  of  the  Assembly,  whose  first  terra  of  office 
shall  be  one  year;  and  the  successors  of  all  such  officers  shall  bo  elected 
at  the  last  election  before  the  expiration  of  the  terms,  as  in  this  section 
provided.  The  first  officers  chosen  after  the  adoption  of  this  Constitu- 
tion shall  be  elected  at  the  time  and  in  the  manner  now  provided  by  law. 

Mb.  MORELAND.  Mr.  Chairman :  I  have  an  amendment  to  sec- 
lion  ten. 

The  SECRETARY  read: 

"Substitute  for  section  ten:  'In  order  that  future  elections  in  this 
State  shall  conform  to  the  requirements  of  this  Constitution,  the  terras  of 
all  officers  elected  at  the  first  election  under  the  same  shall  be  respect- 
ively one  year  shorter  than  the  terms  as  in  this  Constitution  provided; 
and  the  successors  of  all  such  officers  shall  be  elected  at  the  last  election 
before  the  expiration  of  the  terms  as  in  this  section  provided.  The  first 
officers  chosen  after  the  adoption  of  this  Constitution  shall  be  elected  at 
the  time  and  in  the  manner  now  provided  by  law.'  " 

Mb.  SWENSON.    Mr.  Chairman :  I  offisr  an  amendment. 

The  SECRETARY  read: 

"Amend  section  ten  by  inserting  the  word  'first'  between  the  word 
'the'  and  the  word  'term,'  in  line  two;  also,  insert  the  word  'first' 
before  the  word  '  term,'  as  it  occurs  the  last  time  in  line  four." 

Mb.  MORELAND.  Mr.  Chairman:  So  far  as  this  section  is  con- 
cerned, the  minority  of  the  committee  does  not  favor  it,  and  reserve  the 
right  to  present  a  section  in  place  of  it. 

Mb.  van  DYKE.  Mr.  Chairman :  I  move  that  the  committee  rise, 
report  progress,  and  ask  leave  to  sit  again. 

IN    CONVENTION. 
The  PRESIDENT.    Gentlemen:  The  Committee  of  the  Whole  have 


instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  Committee  ori  Schedule,  have  made  progress,  and  ask  leave 
to  sit  again. 
The  Convention  took  the  usual  recess  until  two  o'clock  p.  H. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  u.,  President  Hoge  in 
the  chair. 
Roll  called  and  quorum  present. 

LAND  AND   HOUESTEAD   EXEHPTION. 

Mb.  HERRINGTON.  Mr.  President:  I  move  that  the  report  of  the 
Committee  on  Land  and  Homestead  Exemption  be  taken  from  the  table 
and  rereferred  to  the  Committee  of  the  Whole  for  further  consideration. 

The  PRESIDENT.  The  report  has  been  sent  to  the  printer;  it  is  not 
before  the  Convention  now. 

Mr.  HERRINGTON.  I  ask  that  it  be  returned  to  the  Convention 
and  rereferred  to  the  Committee  of  the  Whole. 

The  PRESIDENT.  The  gentleman  cannot  make  that  motion  until  it 
is  taken  up  in  its  order  on  the  general  file. 

Mb.  JOHNSON.  Is  there  anything  pending  before  the  Convention? 
I  desire  to  present  a  petition. 

Following  is  the  petition  : 

To  the  Honorablo  J.  P.  Hoge,  PrMJdcnt,  and  to  Uembers  of  the  Conititntlonal 
Conirentlon : 
Oentlehek — Tour  petitioner*,  cltlsena  of  the  State  of  Cnllforala,  and  ruidenta  of 
Sonoma  County,  moat  reapectfully  request  your  bononble  body  to  exempt  from  tax- 
ation all  property  uaed  excloaively  for  charitable,  educational,  and  church  purpoaea. 

The  PRESIDENT.  It  will  lie  on  the  table  to  be  considered  with  'the 
article  on  revenue  and  taxation. 

AM   APPEAL. 

Mb.  HERRINGTON.  Mr.  President:  I  desire  to  take  an  appeal  from 
the  decision  of  the  Chair. 

The  appeal  was  seconded  by  Messrs.  Barton  and  Beerslecher. 

The  PRESIDENT.  Gentlemen  of  the  Convention:  The  gentleman 
from  Santa  Clara  has  moved  that  the  report  of  the  Committee  on  Land 
and  Homestead  Exemption  be  recommitted  to  the  Committee  of  the 
Whole.  The  Committee  of  the  Whole  have  gone  through  the  report, 
have  adopted  amendments  thereto,  and  sent  it  back  to  the  Convention 
with  the  recommendation  that  it  be  adopted.  The  report  has  gone  to 
the  Committee  on  Printing,  under  the  order  of  the  Convention,  and  will 
take  its  place  upon  the  general  file.  The  Chair  decides  that  the  motion 
is  not  in  order,  and  cannot  be  made  until  it  is  brought  up  in  ita  regular 
order.  From  that  decision  the  gentleman  from  Santa  Clara  appeals. 
The  question  is:  Shall  the  decision  of  the  Chair  stand  as  the  judgment 
of  the  Convention  ? 

SPEECH  OF  MB.  BEBRINOTON. 

Mb.  HERRINGTON.  Mr.  President:  As  I  umlerstand  the  .order  of 
business  of  this  Convention,  there  is  no  order  of  business,  unless  it  is  a 
special  order,  but  what  is  at  the  disposal  of  this  Convention  when  it  is 
before  it.  The  Chair  has  otherwise  decided  with  reference  to  this  par- 
ticular reference  that  has  been  made  of  the  report  of  the  Committee  of 
the  Whole.  That  report,  when  it  came  into  the  Convention,  was  simply 
a  recommendation  that  it  be  adopted.  The  reference  that  was  made  of 
it  was  for  printing.  That  is  the  only  reference  that  was  made.  The 
statement  is  that  it  is  upon  the  general  file.  If  it  is  upon  the  general 
file  it  may  be  taken  from  the  general  file  by  order  of  this  Convention. 
There  is  no  rule  of  this  body,  so  far  as  I  know,  which  prohibits  its  being 
taken  from  the  file  at  any  time.  As  I  understand  it,  any  of  the  reports 
of  these  standing  committees  that  are  before  the  houseware  taken  tip  out 
of  order  upon  mere  motion,  and  referred  to  the  Committee  of  the  Wnole, 
and  they  are  not  taken  in  the  order  in  which  these  reports  have  been 
made.  Neither  will  the  reports  that  have  been  made  to  the  Convention, 
when  they  are  to  be  taken  up  in  Convention,  be  taken  up  in  the  order 
in  which  they  are  made.  When  a  mistake  is  made,  as  I  understand  it, 
there  is  no  other  way  of  correcting  it  except  by  reference.  If  a  mistake 
has  been  made  by  the  Committee  of  the  Whole,  it  is  within  the  power 
of  this  Convention  to  send  it  back  and  let  the  mistake  be  corrected.  If 
anything  has  been  left  out  of  a  report  which  should  have  been  reported 
upon,  it  is  for  the  committee  to  determine  that  question,  and  it  is  for  the 
Convention  to  sav  whether  they  shall  have  an  opportunity,  and  not 
upon  the  mere  ruling  of  the  Chair.  According  to  the  ruling  here  made, 
the  Convention  itself  is  cut  oflT  from  the  power  of  correcting  an  error 
that  has  been  made  by  the  Committee  of  the  Whole,  even  though  it  be 
discovered  after  reference,  and  after  printing.  I  submit  that  the  ruling 
is  not  in  accordance  with  the  rales  as  establisned  by  this  body.  '  It  ought 
to  be  recommitted  to  the  Committ««  of  the  Whole.  There  should  have 
been  some  opportunity  given  to  complete  the  article.  One  whole  branch 
of  the  subject  is  left  untouched  by  tlio  Committee  of  the  Whole,  and  no 
reference  has  been  made  to  the  subject,  and  when  it  was  attempted  to  be 
done  a  motion  was  sprung  upon  the  Committee  of  the  Whole,  for  the 
purpose  of  referring  this  back  without  action  upon  that  branch  of  the 
subject.  It  is  apparent  upon  the  face  of  it  that  no  action  has  been  taken 
upon  one  of  the  most  important  branches  of  the  subject.  While  there 
was  an  effort  made  upon  the  part  of  some  members  of  the  Convention 
to  engraft  some  amendment  upon  the  article  with  reference  to  lands,  a 
motion  was  sprung  and  carried  which  defeated  that  object.  It  was 
unfair  to  make  such  a  reference  without  first  giving  the  other  side  a 
hearing. 

REMABKS  OF   MR.  O'SULLIVAN. 

Mr.  O'SULLIVAN.  I  believe  that  some  of  the  reports  from  the 
Committee  of  the  Whole,  sent  to  the  file,  have  been  taken  back  by  the 
Convention. 

The  PRESIDENT.    There  is  no  such  instance  on  record. 
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Mb.  O'SULLIVAN.    Was  not  that  of  city  and  county  government? 

Tbi  president.  Ko,  sir ;  there  never  has  been  one  sent  back  after 
having  been  finally  acted  upon. 

Mr.  O'SULLIVAN.  I  am  very  sorry  and  regret  to  see  any  attempt 
In  this  Convention  to  stifle  free  discussion  upon  the  subject  of  lands. 
That  was  the  subject  referred  to  the  Committee  on  Homesteads  and 
Lands.  It  wa«  part  of  the  subject  before  the  committee.  The  majority 
of  the  committee  ignored  the  subject  of  lands.  A  minority  report  was 
made  and  presented  to  this  Convention,  and  it  looks  to  me  very  much 
like  an  attempt  to  stifle  all  discussion  upon  the  subject  of  land  monopoly, 
the  greatest  question  before  the  people  of  California  to-day — by  all 
odds  a  greater  question  than  any  other  question. 

TuK  PRESIDKNT.  The  gentleman  will  confine  himself  to  the  ques- 
tion. 

Mb.  O'SULLIVAN.  I  shall  support  the  appeal,  wItt  due  deference 
to  the  Chair.  I  think  it  is  nothing  but  fair  that  the  matter  should  be 
referred  back  to  the  Committee  of  the  Whole. 

REMARKS  OP  UB.  BEXBSTKCHIR. 

Mb.  BEERSTECHER.  Mr.  President:  Under  the  peculiar  circum- 
stances of  this  case,  I  am  obliged,  with  due  deference  to  the  Chair,  to 
vote  against  the  ruling  of  the  Chair.  When  the  matter  of  lands  and 
homestead  limitation  came  before  the  committee,  the  majority  r4>port 
was  discussed  and  acted  upon.  One  amendment  was  made  to  the  report, 
and  then  a  motion  was  made  that  the  committee  rise  and  recommend 
the  adoption  of  the  article,  and  that  the  report  be  printed.  At  that  time 
a  large  proportion  of  the  members  of  this  Convention,  as  I  understand  it, 
voted  under  a  misapprehension,  not  knowing  or  understanding  that  there 
was  to  be  a  minority  retwrt  presented  upon  the  subject  of  land  tenures  and 
land  limitation,  a  vital  subject  to  the  people  of  this  State.  Under  a  mis- 
apprehension of  the  facts,  the  vote  was  carried.  And  that  is  the  condition 
of  thi  iigs  at  presents.  Now,  the  object  of  the  motion  of  Mr.  Herrington  is, 
that  the  report  be  taken  from  the  table,  where  it  was  placed  for  the  State 
Printer,  and  rereferred  to  the  Committee  of  the  Whole,  that  it  may  be 
added  to  in  such  manner  as  the  Committee  of  the  Whole  may  desire. 
Mr.  President,  I  believe,  In  the  absence  of  all  rules  to  the  contrary,  that 
the  Convention  baa  absolute  power  over  all  reports  that  are  before  it; 
that  where  a  report  has  been  ordered  to  print,  that  report  may  be  brought 
back  from  the  printer;  it  may  be  changed  and  altered  by  the  Conven- 
tion. I  believe  the  Convention  has  full  power  in  the  premises,  and  this 
is  simply  an  exercise  of  that  power.  It  is  simply  to  give  those  men 
who  make  the  minority  report  an  opportunity  of  presenting  their  views 
upon  the  subject  of  laud  tenures  and  land  limitation.  I  believe  this 
Convention  can  at  any  time  reconsider  any  matter  that  they  have 
passed  upon,  and  it  is  in  that  view  of  the  case  that  I  respectfully  vote 
against  the  decision  of  the  Chair. 

Mr.  van  dyke.  Mr.  President:  Is  there  anything  in  the  rules 
that  will  prevent  the  Convention  from  resolving  to  consider  a  minority 
report,  if  it  chooses  to  do  so? 

Thb  PJIESIDENT.  The  minority  report  is  never  before  the  body 
unless  it  is  moved  as  an  amendment. 

Mb.  HOWARD,  of  Los  Angeles.  That  would  be  doing,  indirectly, 
what  cannot  be  done  directly. 

BIIIIIBKS   or   HE.   QRACI. 

Mr.  GRACE.  Mr.  President :  I  am  hero  to  represent  the  people  of  the 
Citv  and  County  of  San  Francisco,  as  well  as  the  people  of  the  whole  State, 
and  I  was  elected  upon  a  platform  pledged  to  a  fair  and  equitable  system 
of  land  limitation,  and  that  is  what  I  want  to  do,  but  I  am  of  the  opinion 
that  a  majority  of  this  Convention  are  against  It;  but  I  don't  see  why 
they  should  stifle  debate  when  they  have  absolutely  wasted  three  week's 
time  in  discussing  the  Chinese  question,  and  this  is  one  that  interests 
the  people  more  than  the  Chinese  question— it  is  a  greater  curse  to-day 
than  Chinese  immigration.  The  land  thieves  have  done  more  injury 
than  the  Chinese,  and  the  evil  will  be  entailed  upon  posterity  unless  we 
prevent  it.  I  tell  you  that  the  people  undersUind  this  question,  and 
they  intend,  if  possible,  to  stop  this  land  grabbing.  I  cannot  see  that 
ai^y  harm  can  be  done  by  allowing  the  matter  to  be  discussed.  I  am  in 
lavor  of  investigation.  This  is  a  deliberative  body,  and  the  representa- 
tives are  sent  here  for  the  purpose  of  discussion  and  deliberation.  In 
every  part  of  this  country  I  have  conversed  with  men,  and  I  have  found 
them  invariably  in  favor  of  land  limitation. 

Thb  PRESIDENT.    Confine  yourself  to  the  question  of  the  appeal. 

Mb.  grace.    Then,  I  am  in  favor  of  this  appeal. 

BKMABKS  OP  MB.   WXLLItl. 

Mb.  WELLIN.  Mr.  President:  I  am  sorry  that  I  have  to  raise  a 
voice  against  the  decision  of  the  Chair.  U  is  very  seldom  that  I  have 
been  found  sustaining  an  appeal  from  the  rulings  of  the  Chair,  but, 
upon  this  occasion  I  am  obliged  to  do  iU  Some  of  the  delegates  have 
given  a  great  deal  of  care  to  this  subject,  and  they  should  have  an 
opportunity  to  be  heard.  The  only  way  to  give  that  opportunity  is  to 
refer  the  matter  back  to  the  Committee  of  the  Whole.  I  hope  the  Con- 
vention is  not  afraid  to  listen  to  argument.  What  have  they  to  fear 
that  they  should  try  to  gag  the  Convention?  I  cannot  see  why  they 
should  be  afraid  to  open  up  the  discussion.  I  think  it  is  nothing  but 
right  and  fair  that  the  question  should  be  reopened.  We  are  sorry  to 
have  to  appeal.  I,  perhaps,  have  sustained  the  Chair  as  often  as  any 
delegate  upon  this  floor,  but  on  this  occasion,  I  must  vote  for  the  appeal. 

Mr.  JOYCE.  I  can't  say  I  have  any  excuse  why  I  shall  vote  against 
sustaining  the  decision  of°  the  Chair.  It  seems  to  me  that  the  cor- 
respondent of  the  San  Francisco  Chronicle  might  have  gone  farther. 
Now  I  shall  vote  against  the  Chair,  and  I  haven't  got  no  a|)ology  to  ofi'er. 

RKHARKS  OP   MR.   BARBOUR. 

Mr.  BARBOUR.  Mr.  President:  When  the  committee  rose  and 
reported  progress,  I  was  under  the  impression  that  it  was  competent  for 


the  Convention  to  go  into  Committee  of  the  Whole  upon  the  minority 
report,  and  I  think  other  members  understood  it  so.  I  understand  that 
the  Chair  decides  that  the  committee,  having  passed  the  article,  it  carries 
with  it  the  minority  report  also.  Therefore  I  must,  in  order  lo  get  this 
matter  before  the  Committee  of  (he  Whole,  where  it  can  be  discus:sed, 
vote  to  sustain  the  appeal.  The  question  before  the  Convention  is  this: 
Is  it  competent  for  the  Convention  to  recommit  an  article  which  has 
been  before  the  Committee  of  the  Whole.  I  think  Rule  Twenty-seven 
covers  that  ground. 

"  Motions  and  reports  may  be  committed  or  recommitted  at  the 
pleasure  of  the  Convention,  and  with  or  without  instructions  from  the 
Convention." 

If  that  rule  be  true,  it  follows  that  the  decision  of  the  Choir  is  errone- 
ous, and  the  appeal  ought  to  be  sustained.  It  looks  like  a  deliberate 
design  to  stifle  discussion  upon  one  of  the  greatest  questions  of  this  or  any 
other  age,  and  particularly  is  it  important  to  the  people  of  the  State  of 
California.  Gentlemen  will-  remember  that  fpr  weeks  they  have  ha<l 
upon  their  tables  the  minority  report,  covering  the  proposition  contained 
in  the  article  which  we  have  been  considering,  and  the  committee  has 
now  risen  and  reported  progress  upon  the  article  headed, "  Laud  and 
Homestead  Exemption,"  without  one  single  word  of  discussion  upon 
the  subject  of  land  limitation.  Now,  sir,  I  will  not  say  that  it  was  the 
deliberate  design  to  stifle  discussion.  But  I  will  warn  gentlemen,  that 
if  such  be  the  design,  your  work  will  be  consigned  to  oblivion,  as  it 
will  deserve  to  be,  and  the  Constitution  which  you  are  framing  will  be 
buried  under  a  load  of  indignant  votes.  Meet  us  on  the  issue  fairly : 
answer  our  arguments,  refute  them  if  you  can,  that  is  all  right  and 
proper,  but  the  Convention  should  be  willing  to  hear  argument.  We  do 
not  propose  to  consume  any  more  time  tha'n  is  necessary,  but  we  cer- 
tainly do  object,  and  the  people  of  the  State  will  object,  to  slighting  a 
question  of  such  importance  as  this.  Therefore  I  hope  this  opportunity 
will  be  given  to  recommit  this  whole  subject,  and  allow  debate  upon  it. 

Mb.  KLEINE.  I  am  rather  surprised,  upon  a  subject  so  important, 
why  it  should  be  cut  ofl°  from  debate.  I  think,  sir,  the  land  question  is 
the  most  important  besides  the  Chinese.  Why  should  we,  in  the  name 
of  common  sense,  be  deprived  from  debating  this  question,  which  is  a 
curse  to  the  State  of  California?  It  is  no  more  than  right  that  we 
should  have  our  say  here.  Land  monopolists  and  Mongolian  slaves  are 
a  curse.    I  appeal  from  the  decision  of  the  Chair.    [Laughter.] 

*RIMARKS  op  MB.  BITK«LOS. 

Mr.  REYNOLDS.  Mr.  P^esident:  Before  discussing  the  immense 
interests  involved  in  this  question,  I  beg  to  call  the  attention  of  this 
Convention  to  the  fact  that  the  whole  proceeding,  in  relation  to  the 
report  of  this  committee,  has  been  irregular,  not  strictly  in  order.  I 
find  in  the  printed  Journal  of  December  fourteenth,  that  the  majority 
report  was  received,  the  proposed  amendments  read,  and  ordered  to  lie 
upon  the  table  until  the  minority  report  shall  be  presented.  There  is  no 
farther  motion  until  December  seventeenth,  when  the  following  proceed- 
ings were  had :  "  Mr.  O'Sullivan  presented  a  minority  report  from  the 
Committee  on  Land  and  Homestead  Exemption."  That  is  all  there  is 
about  it,  and  that  is  the  last  motion  that  was  made  in  connection  with 
the  matter,  so  far  as  I  am  able  to  see.  It  does  not  appear  that  these 
reports  were  ever  taken  from  the  table,  and  referred  to  the  Committee 
of  the  Whole,  or  that  the  majority  report  was  ever  taken  from  the  table. 
Now,  I  do  not  see  why,  the  whole  proceeding  having  been  irregular,  wo 
cannot  be  allowed  to  consider  the  minority  report.  I  do  not  care  how 
it  is  brought  about.  I  do  uot  wish  to  question  the  decisions  of  the  Chair. 
I  have  discovered  that  the  Chair  is  always  right,  but  I  do  not  appre- 
hend that  the  Chair  or  any  member  of  this  Convention  desires  to  cut  off 
discussion  on  a  question  of  so  much  importance  as  this. 

BKMARKS  UP  MB.  HAORK. 

Mr.  HAGER.  Mr.  President:  I  do  not  agree  with  the  gentleman 
that  the  Chair  is  always  right,  but  I  think  the  Chair  is  right  this  time. 
As  far  as  relates  to  the  simple  question  of  the  order  of  business,  I  always 
adhere  to  the  rules.  We  have  to  go  by  the  rules.  As  I  understand  ttiia 
proposition,  we  liarl  the  report  of  the  committee  up  -this  morning  and 
went  through  with  it.  I  have  never  seen  the  minority  report,  owing  to 
iny  absence  on  account  of  sickness  in  my  family.  The  only  way  to  get 
at  the  minority  report,  is  to  move  to  incorporate  it  in  the  majority  report 
when  it  is  under  consideration.  There  is  no  question  about  that.  That 
was  the  time  to  do  it.  You  had  a  right  to  add  to  the  report  and  take 
from  it.  You  had  a  right  to  add  the  minority  report  or  anything  else. 
The  Committee  of  the  Whole  was  in  session  upon  this  matter,  and  any 
member  had  a  right  to  offer  an  amendment.  They  went  through  the 
report  and  sent  it  back  to  the  Convention,  and  the  Convention  disposed 
of  it.  That  was  a  final  action  upon  the  report  of  the  committee,  and 
now  the  only  way  to  reverse  that  action  is  to  move  a  reconsideration. 
Now  amendments  are  not  cut  off.  Rule  Fifty-five  settles  that  matter. 
When  the  report  comes  up  again  these  amendments  can  be  made  if  the 
Convention  desires.  • 

Mr.  CROSS.  Why  not  stay  in  Convention?  Why  not  considei  the 
Chinese  question  in  Convention? 

Mr.  HAGER.  We  will  do  it.  We  have  got  to  do  it.  You  are  not 
cut  off  from  amendment  when  it  comes  up.  This  work  is  not  final  at 
all.  Every  proposition  has  to  be  voted  on  in  Convention,  and  the  whole 
subject-matter  is  open  to  review. 

Mr.  herrington.  You  don't  wish  this  Convention  to  underetand 
you  as  saying  that  the  report  of  the  committee  was  adopted,  do  you? 

Mr.  HAGER.  I  don't  mean  that  the  substance  of  the  report  was 
adopted,  but  the  fact  that  it  was  made  a  report  to  the  Convention.  Now 
look  at  the  file,  and  yon  will  find  that  every  report  that  has  been  acted 
upon  is  on  that  file,  and  open  to  amendment. 

Mr.  BARBOUR.    I  refer  you  to  Rule  Twenty-seven. 

Mb.  HAGER.    Rule  Twenty-seven  says,  a  report  may  be  committed 
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or  recommitted,  with  or  without  instructions,  by  the  committee.  Now, 
that  is  easily  understood.  When  a  matter  is  pending  before  the  Con 
rention,  the  rule  is  that  no  motion  shall  be  received  but  to  adjourn,  to 
lay  upon  th«  table,  to  commit,  or  amend.  Now,  whenever  we  get  this 
matter  up  before  the  Convention,  you  can  move  to  recommit  it  to  the 
Committee  of  the  Whole.  When  it  comes  up  in  Convention  you  can 
then  move  to  refer  it  back  to  the  Committee  of  the  Whole,  with  instruc- 
tions, if  you  see  fit.  But  at  this  time,  I  say  the  motion  is  out  of  order. 
The  matter  is  not  pending.  When  the  matter  was  up  you  might  have 
moved  that  the  committee  rise,  with  instructions  to  refer  it  back  to  the 
original  committee.  If  wo  had  the  matter  up  now  it  would  be  proper 
to  move  to  recommit  it  to  the  committee.  When  we  have  it  before  us 
in  Convention,  such  a  motion  will  be  in  order.  But  the  report  of  the 
Committee  of  the  Whole  has  been  accepted,  and  the  matter  is  not  before 
us  at  this  time. 

Mr.  ANDBEWS.  Mr.  President:  In  addition  to  what  has  just  been 
said  by  the  gentleman  from  San  Francisco,  I  wish  to  say  that  Bulc 
Fifly-three  applies  here,  when  it  says  that  these  reports  shall  be  taken 
from  the  file  and  acted  upon  in  the  order  in  which  they  are  placed  there. 
It  has  been  placed  on  the  file,  and  it  would  be  a  violation  of  the  rules  to 
take  it  up  out  of  its  regular  order.  It  has  gone  ujwn  the  file,  with  the 
recommendation  that  it  be  adopted,  and  it  cannot  be  taken  up  out  of 
its  order  without  a  suspension  of  the  rules.  I  shall  sustain  the  decision 
of  the  Chair. 

BIMABES  OF    MB.  aOW.tBD.  "^ 

Mb.  HOWARD,  of  Los  Angeles.  Mr.  President:  I  disagree  with 
the  gentleman  from  San  Francisco,  Judge  Ilager.  I  believe  the  Chair  is 
almost  always  right,  but  in  this  case  clearly  wrong.  Now,  at  first  blush, 
I  thought  the  Chair  was  riglit,  and  I  arrived  at  that  conclusion  from  M)v 
general  recollection  of  parliamentary  law.  But  this  Tweuty-seventli 
Rule  changes  the  law  entirely  in  this  regard.  I  believe  that  if  the 
minority  of  any  committee  of  this  Convention  chooses  to  introduce 
an  amendment  to  th«  effect  that  the  moon  is  made  of  green  cheese, 
they  are  entitled  under  this  rule  to  have  it  fairly  considered.  We 
might  just  as  well  meet  this  thing  now  as  ever.  I  do  not  suppose  I  shall 
vote  for  a  single  proposition  in  the  minority  report,  but  I  wish  to  have 
a  chance  to  show  my  objections  to  such  propositions  openly.  I  do  not 
wish  to  smother  them  by  any  parliamentary  movement.  Let  us  have 
a  fair  and  full  discussion  upon  it. 

Mb.  BLACKMEB.  Mr.Fresident:  I  am  son^  to  bring  this  matter  up, 
when  we  are  in  such  a  hurry  to  get  through  with  cMr  business.  But  it 
is  clearly  the  duty  of  this  Convention  to  sustain  the  ruling  of  the  Chair. 
If  members  will  turn  to  {lage  eight  hundred  and  fifty-seven,  paragraph 
two  thousand  two  hundred  and  six,  of  Cushing's  Manual,  they  will  <ee 
that  the  Chair  is  right.  That  exprecscs  concisely  what  I  have  to  say 
upon  this  matter. 

BK1IARK3  or  MB.   riLCHKB. 

Mb.  FILCHER.  Mr.  President:  I  wish  to  sajr  this:  that  I  was  very 
much  disappointed  at  the  action  of  the  Committee  of  the  Whole,  in 
referring  the  report  back  in  what  seemed  to  me  an  imperfect  shape. 
That  report  referred  to  the  subject  of  land  and  homestead  exemption. 
If  there  is  any  one  head  under  which  we  are  supposed  to  discuss  a  great 
and  ctying  evil — land  monopoly — I  had  supposed  this  was  the  place  to 
doit;  ana  yet  we  are  willing  to  drop  the  whole  subject  Now,  there 
seems  to  be  a  tenderness,  whenever  the  subject  of  land  monopoly  is 
touched.  I  regret  it,  but  I  shall  have  to  oppose  the  ruling  of  the  Chair, 
and  I  wish  to  give  ray  reasons  for  so  doing.  I  not  only  desire  to  get  at 
this  land  monopoly  question,  but  I  am  very  anxious  that  some  stringent 
measures  shall  be  passed.  I  have  referred  to  the  paragraph  cited  by  the 
gentleman  from  San  Diego,  and  I  accept  thai  as  good  law.  But  it  is  not 
the  paramount  law  here,  for  our  rules  say  that  Cushing  shall  govern 
whenever  applicable,  and  where  not  inconsistent  with  the  rules  of  this 
Convention.  Now,  when  that  law  is  in  contravention  of  our  standing 
rules  it  does  not  apply.  Rule  Twenty-seven  provides  that  motions  and 
reports  (and  this  is  a  report)  may  be  committed,  or  recommitted,  at  the 
pleasure  of  the  Convention,  and  with  or  without  instructions.  Now,  sir, 
we  are  in  Convention,  and  I  say,  under  Rule  Twenty-seven,  we  have  a 
perfect  right  to  recommit  this  matter  to  the  Committee  of  the  Whole; 
and,  sir,  as  this  is  a  vital  subject,  and  one  that  demands  careful  consider- 
ation, I  shall  take  this  opportunity  to  try  to  secure  it.  This  advocacy 
comes  from  the  delegates  from  San  Francisco  representing  the  Working- 
men's  party,  and  I  will  say  that  I  am  willing  to  meet  them  half  way,  to 
remedy  this  evil.  It  is  an  evil  to  the  whole  State  in  common,  and  we 
should  be  willing  to  meet  them  half  way,  in  order  to  obtain  some  remedy. 
For  these  reasons  I  shall  vote  against  sustaining  the  decision  of  the 
Chair. 

bimabks  op  ub.  stedhak. 

Mb.  STEDMAN.  Mr.  President:  This  is  a  question  which  is  of  thS 
most  vital  importance  to  the  people  of  this  State,  and  I  believe,  sir,  that 
as  delegates,  representing  the  people,  we  should  look  it  square  in  the 
face  and  meet  the  issue  squarely  and  fairly  as  to  whether  or  not  there 
shall  be  any  limitation  to  landholding  in  this  State.  Let  us  know  how 
each  gentleman  stands.  But,  sir,  I  am  sorry  this  appeal  has  been  taken. 
I  shall  have  to  vote  against  the  decision  of  the  Chair;  but  if  the  gentle- 
man would  withdraw  the  appeal  I  would  like  to  make  this  motion,  and 
I  think  it  would  settle  the  whole  matter.  I  desire  to  make  a  motion 
that  the  minority  report  be  made  the  special  order  for  to-morrow  at  ten 
o'clock.  Now,  sir,  tnat  will  obviate  the  difficulty  which  presents  itself. 
I  hope  the  gentleman,  will  withdraw  the  appeal.  I  think  it  would  be 
the  oest  way  to  get  at  it.  I  think  the  Chair  would  entertain  such  a 
motion.    Then  we  can  make  the  matter  the  special  order. 

Mb.  HERRINGTON.    No,  sir;  I  withdraw  nothing. 

BBHARK9  OF  MB.  SRAFTEB. 

Mb.  SHAFTER.    Mr.  President :  I  am  very  much  surprised  at  the 


gentleman  from  Placer,  who  urges  that  this  point  of  order  should  be 
decided  inja  certain  way  because  the  question  is  one  of  some  importance. 
Is  it  proposed  to  decide  a  pbint  of  onler  upon  the  importance  or  non- 
importance  of  the  subject-matter  T  Now,  sir,  this  wnole  matter  has 
been  disposed  of,  and  is  no  longer  before  the  Convention.  It  has  passed 
beyond  the  control  of  the  Convention  at  this  time.  The  body  must 
have  possession  of  the  subject-matter  before  any  motion  can  be  made  to 
dispose  of  it.  Now  this  report  has  been  ordered  to  print,  and  sent  out  of 
the  possession  of  this  body,  and  is  in  the  possession  of  the  printer.  Now 
sectiou  one  hundred  and  seventy-eight  of  Cushing's  Law  and  Prac- 
tice   • 

Mb.  FILCnER.    Which  supersedes,  Cushing  or  the  rules? 

Mb.  SHAFTER.  The  rules  and  the  gentleman  from  Placer  [lauehter] . 
The  gentleman  seems  to  want  that  rule  to  cover  every  subject,  \vbether 
in  the  Convention  or  out  of  it.  Now  this  report  has  got  to  be  before  the 
Convention  in  order  to  be  acted  upon.  It  has  been  sent  to  "another 
officer  of  the  government.  It  is  not  before  the  Convention  until  it  is 
returned  bv  him.  You  must  bring  it  forward  in  due  form. 
'  Mb.  BA&BOUR.  '  The  gentleman  says  it  must  be  brought  before  the 
Convention.  Rule  Fifty-eight  says  every  proposition  shall  be  debated 
in  Committee  of  the  Whole  before  it  is  acted  upon  in  Convention. 

Mb.  SIIAFTEB.  We  have  been  considering  it  in  Committee  of  the 
Whole  for  a  couple  of  days. 

Mb.  BARBOUR.  After  you  have  stifled  discussion  in  the  Committee, 
how  are  you  going  to  get  it  discussed  in  Convention  7 

Mb.  SHAFTER.  It  has  been  considered  in  Committee,  reported  back 
to  the  Convention,  and  sent  out  to  the  printer.  The  majority  of  the' 
Committee  have  ordered  it  sent  to  the  printer,  and  the  officers  of  the 
Convention  have  carried  out  that  order. 

Ma.  REYNOLDS.  I  wish  to  ask  a  question.  On  December  four- 
teenth, the  report  of  the  committee  was  presented.  d)eccmber  seven- 
teenth, the  report  of  the  minority  was  presented.  Under  the  rule,  both 
reports  went  to  the  printer.  Of  course,  the  minority  report  is  no  partof 
the  report.  Hence,  it  is  still  in  the  hands  of  the  Convention,  and  is  the 
property  of  the  Convention,  being  now  upon  the  table.  It  has  only  to 
be  taken  from  the'table. 

Mr.  SHAFTER.  That  is  not  a  question  at  all.  I  undeWtand  that 
the  action  of  the  Convention  was  upon  the  majority  rciwrt,  and  not  upon' 
that  of  the  minority.  It  was  decided  long  ago  that  the  minority  re|>ort 
does  not  come  before  the  Convention  at  all.  You  have  got  to  move  to 
take  it  up,  and  substitute  it  as  an  amendment. 

BXMABliS    OF   MB.    MCCALLDM. 

Mb.  McCALLUM.  Mr.  President:  As  I  understand  it,  a  motion 
has  been  made  to  refer  the  report  of  this  committee  back  to  the  Com- 
mittee of  the  Whole,  and  the  Cnair  decides  that  motion  to  be  out  of  order. 

The  president.    At  present,  no. 

Mb.  McCALLUM.  If  I  understand  the  fact,  it  is,  that  after  we  came 
out  of  the  Committee  of  the  Whole,  by  a  vote  of  this  Convention,  the 
report  of  the  committee  was  ordered  printed  and  placed  on  the  file. 
Then,  sir,  I  submit,  if  this  is  the  question  of  order  we  are  to  decide,  that 
the  only  way  to  avoid  the  effect  which  somd  gentlemen  desire  to  avoid, 
would  be  for  some  person  to  give  notice  of  a  motion  to  reconsider, 
to-morrow.  All  this  discussion  as  to  the  importance  of  this  matter  isout 
of  order.  It  has  nothing  to  do  with  the  merits  of  the  question  as  to 
whether  the  Chair  has  decided  the  question  of  order  correctly  or  not.  It 
has  nothing  to  do  with  the  question  of  order  before  the  Convention.  I 
am  satisfied  that  the  minority  of  this  committoe  have  a  right — and  a 
perfect  right — under  our  rules,  to  have  their  propositions  considered, 
whether  a  minority  of  this  Convention,  or  a  majority  of  this  Convention, 
shall  agree  with  them  or  not.  I  call  attention  to  Rule  Fifty-five,  under 
which  I  say  they  not  only  have  a  right,  but  it  is  our  duty  to  consider 
this  proposition  in  Committee  of  the  Whole.  Rule  Fifty-five  says: 
"  Propositions  or  resolutions  relating  to  the  Constitution,  shall  be  com- 
mitted to  a  Committee  of  the  Whole  Convention,  and  shall  be  read  ii* 
Committee  of  the  Whole  by  sections.  All  amendments  shall  be  noted," 
etc.  Now,  this  minority  report  was  referred  to  the  Committee  of  the 
Whole,  in  connection  with  the  majority  report.  In  point  of  fact,  it  never 
has  been  considered  in  Committee  of  the  Whole,  and,  under  Rule  Fifty- 
five,  it  is  entitled  to  be  so  considered. 

Mr.  SHAFTER.  I  make  the  point  of  order  that  the  fate  of  the 
minority  report  has  no  relation  whatever  to  this  appeal. 

The  chair.  It  is  not  before  tlje  Convention,  'rhe  question  is  upon 
sustaining  the  decision  of  the  Chair. 

Mr.  McCALLUM.  I  am  perfectly  aware  of  that  fact,  sir.  But  justice 
can  he  done  here  without  violating  the  rules.  If  the  gentleman  will 
withdraw  his  motion,  which  is  clearly  out  of  order,  and  let  a  motion  be 
made,  under  Rule  Fifty-five,  to  go  into  Committee  of  the  Whole  to 
consider  the  minority  report,  that  will  settle  the  whole  difficulty.  That 
is  another  and  a  separate  proposition.  This  is  exclusively  upon' the  sub- 
ject of  land  monopoly,  wnich  has  never  been  considered  in  Committee 
of  the  Whole.  Therefore  I  submit  if  the  gentleman  wants  to  see  justice 
done,  and  at  the  same  time  avoid  violating  the  rules,  he  will  withdraw 
his  appeal,  and  let  the  motion  be  made  under  Rule  Fifty-five,  and  it 
can  then  be  decided  by  a  majority  of  the  Convention  whether  we  shall 
consider  this  matter  in  Committee  of  the  Whole.  There  are  propositions 
in  this  report  which  have  never  been  considered. 

THE  PBEVIOIIS  QUESTION. 

Mb.  STUART.    Mr.  President :  I  move  the  previous  question. 

Seconded  by  Messrs.  Webster,  Howard,  Burt,  and  Hitehcock. 

The  president.  The  question.is :  Shall  the  main  question  be  now 
put? 

Carried. 

Mb.  HERRINGTON.    I  ask  for  the  ayes  and  noes. 

Ayes  and  noes,  by  Mr.  White,  Mr.  Wyatt,  Mr.  Stcdman,  and  Mr. 
Larkin. 
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Tb«  president,  The  Chair  will  state  the  question.  By  Rule 
Fifty-three,  these  reports,  after  being  consi4ered,  are  placed  on  the  gen- 
eral file.  By  the  Fifty-fifth  Rule,  after  these  propoeitions  have  been 
considered  and  reported  back  to  the  Convention,  they  are  again  subject 
to  amendment,  to  any  extent  whatever,  before  final  action  is  taken 
thereon.  By  Rule  Sixty,  these  two  Rules,  Fifty-three  and  Fifty-five, 
cannot  be  suspended.  The  report  of  a  minority  of  a  committee  is  never 
before  any  legislative  body  as  such  at  all.  It  is  received  only  by  cour- 
tesy. If  the  minority  of  a  committee  desire  to  take  any  action  upon 
any  proposition  of  thjjr  report,  they  must  move  it  in  the  ordinary  way 
before  the  Commitlceof  the  Whole,  or  before  the  Convention.  When  the 
report  of  the  committee  comes  back,  it  stands  precisely  as  it  did  in  Com- 
mittee of  the  Whole.  Any  amendment  may  be  made.  It  may  be 
amended  to  an  unlimited  extent.  No  amendment  is  cut  off,  no  debate 
is  cut  off— the  whole  proposition  is  before  the  Convention  again,  and  by 
the  Fifty-third  Rule  it  comes  up  for  action.  It  is  not  now  before  the 
Convention  for  action.  When  it  does  come  up  again  in  its  regular  order, 
the  gentleman  can  move,  and  the  Convention  cam  take  any  action  it 
thinks  proper.  It  may  recommit  to  any  committee,  or  to  the  Commit- 
tee of  the  Whole,  or  to  a  standing  or  select  committee.  It  will  have 
entire  control  over  the  whole  subject.  But  no  motion  can  be  made  in 
relation  to  it  until  the  question  itself  comes  up  regularly  in  it*  order. 
If  it  were  otherwise,  every  report  made  by  the  Committee  of  the  Whole 
for  the  past  three  months  might,  upon  motions  of  this  sort,  be  sent  back 
to  the  Committee  of  the  Whole,  and  the  entire  business  of  the  Conven- 
tion would  be  clogged  and  choked  up.  It  is  only  the  object  of  the  Chair 
to  enforce  the  rules  of  parliamentary  bodies,  and  the  orders  of  this  bo<Iy. 
Order  is  the  very  first  law  of  every  legislative  body.  We  can  make  no 
progress  without  it,  and  will  soon  find  ourselves  Involved  in  confusion 
mextricable,  if  these  motions  are  entertained  out  of  order.  The  Chair 
therefore  decide^hat  the  motion  is  out  of  order,  at  the  present  time. 
It  can  be  made  when  the  question  is  taken  uR,  and  not  before.  From 
that  decision  of  the  Chair  the  gentleman  from  Santa  Clara  takes  an 
appeal.  The  question  is :  Shall  the  decision  of  the  Chair  stand  as  the 
judgment  of  the  Convention.  The  ayes  and  noes  ha>ui  been  demanded, 
and  the  Secretary  will  call  the  roll. 

The  roll  was  called,  and  the  decision  of  the  Chair  sustained,  by  the 
following  vote: 

ATES. 

Andrews,  Kelley,  Rolfe, 

Ayers,  Kevcs,  Schell, 

Biggs,  Lame,  Schomp, 

Blackmer,  Lampson,  Sbafter,  ^ 

Boggs,  Larkin,  Shoemaker, 

Boucher,  Larue,  Shurllefl', 

Brown,  Lavlgne,  Smilh,of  Santa  Clara, 

Burt,  Lindow,  Steele, 

Caples,  '    Mansfield,  Stevenson, 

Casserly,  Martin,  of  Alameda,      Stuart, 

Chapman,  Martin,  of  Santa  Cruz,  Swing, 

Charles,  McCallum,  Thompson, 

Dean,  McComas,  Tinnin, 

Dowling,  McConnell,  Townsend, 

Dudley,  of  Solano,         McFarland,  Tully, 

Dunlap,  MeNutt,  Turner, 

Garvey,  Miller,  Tuttle, 

Glascock,  Mills,  Vacquerel, 

Ilager,  Murphy,  Van  Dyke, 

Harvey,  Noson,  Van  Voorbies, 

Heiskeli,  Ohloyer,  Walker,of  Tuolumne, 

Hitchcock,  Prouty,  Waters, 

Holmes,  Pulliam,  Webster, 

Howard,  of  Mariposa,    Reddy,  Wellcr, 

iluestis,  Reed,  Wilson,  of  Tehama, 

Hunter,  Rhodes,  Wilson,  of  1st  District, 

Inman,  Ringgold,  Winans — 82. 

Jones, 

ROES. 

Barbour,  Harrison,  Reynolds, 

Barry,  Herold,  Smith,  of  San  Francisco, 

Barton,  Herrington,  Soule, 

Beerstecher,  Howard.ofLoe  Angeles,  Stedman, 

Bell,  Hughey,  Swenson, 

Condon,  Joyce,  Walker,  of  Marin, 

Davis.  Kenny,  Wellin, 

Farrell,  Klcine,  West, 

Filcher,  McCoy,  Wickos, 

Freud,  Nelson,  White, 

Gorman,  Neunaber,  Wyatt— 35. 

Grace,  O'Sullivan,    ^ 

Ma.  RINGGOLD  (when  his  name  was  called).  Mr.  President:  I  was 
under  the  impression  this  morning  that  the  minority  was  intentionally 
barred  out.  I  am  convinced  now  that  it  was  not  intentional.  I  think 
the  Chair  is  right,  and  I  vote  aye. 

LAND   LtHITATIOK. 

Mr.  BARBOUR.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair,  to 
consider  the  minority  report  of  the  Committee  on  Land  and  Homestead 
Exemption. 

Mb.  WATERS.  I  understand  that  to  be  the  very  motion  declared 
out  of  order. 

Thk  president.  The  Convention  can  resolve  itself  into  Commit- 
tee of  the  Whole  upon  any  sul^ect  it  thinks  proper. 

Me.  McFARLAND.    Mr.  President:  It  seems  to  me  a  very  awkward 


proceeding  to  go  into  Committee  of  the  Whole  upon  a  minority  report. 
I  have  never  heard  of  anv  such  thing.  It  di>es  seem  to  me  the  gentle- 
men had  better  wait  until  the  report  comes  up  in  its  regular  order. 
They  can  present  their  arguments  there  as  well  as  here.  I  am  oppoae<l 
to  the  motion  to  go  into  the  Committee  of  the  Whole.  I  think  it  is  very 
awkward  to  go  into  Committee  of  the  Whole  to  consider  a  minority 
report.  There  may  bo  twenty  or  thirty  minority  reports  here.  It  is  a 
waste  of  lime  to  take  up  a  minority  re|Kirt.  I  shall  vote  against  the 
proposition.  But  when  the  majority  report  comes  up  again  I  shall  cer- 
tainly vota  to  refer  it  to  the  Committee  of  the  Whole  in  order  that 
amendments  mav  be  offered  and  discussed. 

Mk.  BAKBOUIR.  I  make  the  motion  at  the  present  time,  because,  as 
I  understand  the  decision  of  the  Chair,  the  subject-matter  is  entirely 
within  the  control  of  the  Convention.  No  gentleman  has  raised  a  point 
of  order.  It  is  the  property  of  the  Convention,  and  as  the  subject  is 
unfinished,  it  seems  to  me  that  the  Convention  should  go  ahead  and 
finish  it     I  hope  the  motion  will  prevail. 

Mr.  TULLY.  Mr.  President:  I  hoiie  that  the  Convention  will  not 
refuse  togo  Into  the  Committee  of  the\Miole.  Fairplayisa  jewel. and  if 
thare  are  some  gentlemen  here  who  want  to  discuss  that  question,  I  hope 
they  will  be  permitted  to  do  so,  now,  at  the  present  time.  I  am  opposed 
to  shutting  off  debate,  or  anything  of  that  kind.  I  am  not  in  favor  of 
the  minority  report,  but  I  tfiink  they  have  a  perfect  right  to  discuss  it, 
and  they  have  a  right  to  do  it  now,  and  I  trust  the  Convention  will  give 
the  gentlemen  who  are  in  favor  of  the  report,  ample  time  to  present 
their  views  to  this  Convention. 

THE  PRIVIOCS  (JCKSTIOK. 

Mr.  HOWARD,  of  Los  Angeles.    I  move  the  previous  question. 

Seconded  by  Messrs.  Nelson,  Gorman,  Inman,  and  Dowling. 

Thk  PRESIDENT.  The  question  is :  Shall  the  main  question  be  now 
put? 

Carried. 

Thr  PRESIDENT.  The  question  is  upon  the  motion  tbat  the  Con- 
vention resolve  Itself  into  Committee  of  the  Whole,  for  the  purpose  of 
taking  up  the  report  made  by  the  minority  of  the  Committee  on  Land 
and  Homestead  Exemption. 

Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thr  CHAIRMAN.    The  Secretary  will  read  the  report. 

The  SECRETARY  read: 

"Sectioh  1.  Perpetuities  and  monopolies  are  contrary  to  the  genius 
of  a  free  Government,  and  shall  never  be  alli^wed ;  nor  shall  the  Taw  of 
primogeniture  or  entailments  ever  be  in  force  in  this  State. 

"Sec.  2.  All  lands  within  the  State  are  declared  to  be  allodial,  and 
feudal  tenures  are  prohibited.  Leases  and  grants  of  land  for  a  longer 
term  than  ten  years,  in  which  rent  or  service- of  an;^  kind  shall  be 
reserved,  and  all  fines  and  like  restraints  upon  alienation,  reserved  in 
any  grant  of  land  hereafter  made,  are  declared  to  be  void.  No  lessee 
shall  sublet  any  portion  of  the  land  held  in  his  name. 

"Src.  3.  No  persons  other  than  citizens,  or  those  who  have  declared 
their  intentions  to  become  such,  shall  ever  acquire  or  own,  either  by 
purchase  or  otherwise,  real  property  in  this  State;  and  in  case  any  alien 
dies  possessed  of  real  property  in  this  State,  contrary  to  this  provision, 
such  property  shall  escheat  to  the  State.  Nor  shall  any  lands  in  this 
State  be  held  in  trust  for  any  alien ;  but  the  creation  of  any  trust  in 
lands  for  the  benefit  of  an  alien  shall  at  once  escheat  the  land  to  the 
SUte. 

"  Sec.  4.  No  person  shall  forever  hereafter  be  permitted  to  acquire, 
in  any  manner,  more  than  six  hundred  and  forty  (6-JO)  acres  of  land  in 
this  State.  Copartnerships,  joint,  or  other  ownership  of  lands,  shall  not 
be  allowed  contrary  to  this  provision.  No  person  who  dies  possessed  of 
landed  property  in  this  State  shall  have  the  right  to  will  or  devise  more 
than  six  hundred  and  forty  (A40)  acres  of  land  to  any  one  heir;  other- 
wise the  said  will  shall  be  void ;  provided,  however,  that  all  lands  over 
and  above  six  hundred  and  forty  (640)  acres  so  devised  to  each  lawful 
heir,  of  which  such  deceased  person  died  lawfully  possessed,  shall  be 
sold  to  the  highest  bidders  for  cash,  in  quantities  not  exceeding  six  hun- 
dred and  fort;^  (640)  acres  each,  and  the  proceeds  divided  equally  among 
the  lawful  heirs. 

"  Src.  i.  Actual  occupation  and  continuous  use  for  agricultural  pur- 
poses during  a  period  of  one  year,  shall  constitute  a  title  to  the  owner- 
ship of  land  in  this  State.  Tracts  of  land  of  over  six  hundred  and  forty 
acres  in  extent,  which  shall  remain  unoccupied  and  unused  for  agricul- 
tural purposes  for  a  period  of  one  year,  shall  be  open  to  the  occupation 
and  use  of  citizens  of  the  United  States,  in  quantities  not  exceeding  one 
hundred  and  sixty  acres;  provided,  if  it  shall  appear  that  any  other 
person  has  previous  title  to  such  tract  of  land,  the  party  occupying  and 
using  the  same  shall  pay  to  said  person  the  assessed  value  of^tbe  prop- 
erty. 

"  Sec.  6.  No  more  than  one  hundred  and  sixty  acres  of  land  shall 
hereafter  be  granted  or  patented  by  the  State,  in  any  manner,  to  any  one 
person.  No  grant  or  patent  of  lands  by  the  State  shall  hereafter  be 
made  otherwise  than  upon  the  basis  of  actual  settlement  and  use.  No 
land  scrip  or  land  location  certificates  shall  ever  be  issued  in  this  State." 

SPEECH   OP  MR.  O'stlLLITAN. 

Mb.  O'SULLIVAN.  Mr.  Chairman :  It  is  with  much  diflSdence  that 
I  arise  to  speak  on  the  subject  of  this  proposition — which  aims  at  land 
reform  and  limitation  of  future  ownership  of  land — a  diffidence  on  my 
part  which  is  occasioned  by  the  magnitude  and  importance  of  the  ques- 
tion, and  my  inability  to  treat  it  as  it  deserves,  and  present  my  views 
with  that  force  which  I  would  wish  and  which  the  occasion  demands. 
Nevertheless,  sir,  since  I  have  devoted  examination  and  thought  to 
this  Question,  deeply  feeling  its  great  importance,  not  bnly  to  the  people 
of  California  but  of  the  whole  Union  ;  aye,  and  to  millions  of  our  race 
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who  are  to  succeed  ug  as  citizens  of  this  republic,  I  am  constrained  to 
make  an  effort  in  advoca<7  of  a  principle  which  I  believe  to  be  right, 
however  poorly  I  may  perform  my  part. 

I  speak  on  this  question,  sir,  not  tor  riTyself  alone,  nor  as  a  partisan, 
but  as  an  humble  representative  of  the  millions  of  toilers,  the  wealth- 

fjroducers  of  these  United  States,  who  are  landless — diSfTiherited  through 
and  monopoly.  I  am  also  urged  to  action  because  I  sincerely  believe 
that  the  future  welfare  and  happiness  of  my  country  arc  involved  in  the 
decision  of  this  question.  I  hold  that  there  are  two  questions  which 
overshadow  all  others,  nnd  which  are  of  vital  importance  to  the  people 
of  California.  One  is  that  of  Chinese  immigration,  the  other  is  land 
monopoly.  To  my  mind,  these  twin  curses  are  equally  evil,  are  equally 
detrimental  to  the  prosperity  of  the  State,  menacing  to  the  perpetuity  of 
free  institutions,  and  destructive  of  the  interests  and  happiness  of  our 
people.  I  also  hold,  sir,  that  a  great  majority  of  the  people  of  California 
desire  to  do  away  with  these  evils,  and  that  one  of  the  main  causes  of 
their  calling  this  Constitutional  Convention  together  was  the  wish  to 
see  them  abated,  and  that  the  Convention  will  miserably  fail  in  its  duty 
if  it  adjourns  without  striking  an  effectual  blow  to  uproot  and  destroy 
them. 

The  curse  of  land  monopoly  is  as  old  as  the  history  of  our  race.  It 
would  be  superfluous  to  more  than  briefly  allude  to  its  history,  and  its 
baneful  results  in  Europe,  where,  through  infernal  craft  and  force, 
princes  and  lords  have  appropriated  nearly  all  the  soil,  disinheriting 
the  vast  multitude  of  the  people,  millions  of  whom  have  been  driven  to 
seek  a  refuge  in  America  and  elsewhere  in  consequence  of  unequal, 
unjust  laws,  which  confirm  possession  of  the  land  in  the  hands  of  a  few, 
whose  forefathers  were  simply  land  robbers  and  whose  titfes  are  founded 
in  the  doctrine  that  "  might  makes  right." 

I  will  confine  myself  to  a  brief  glance  and  statement  of  this  cursed 
system  of  land  monopoly,  as  it  has  grown  up  in  California,  and  will 
endeavor  to  show  that  it  has  assumed  a  worse  form  here  than  in  any 
civilized  country  of  the  world.  I  will  show  that,  bjr  its  means,  a  few 
men  have  not  only  robbed  the  people  of  that  which  rightfully  belongs  to 
all — which  is  their  inheritance  from  the  Creator — but  have  seriously 
retarded  the  growth  and  prosperity  of  the  State.  The  worst  features  of 
land  monopoly,  as  it  exists  in  this  State,  have  grown  up  almost  una- 
wares. It  IS  true,  that  its  foundation  was  laid  before  our  American  set- 
tlement of  California,  in  the  Mexican  grant  system,  which  may  have 
been  good  for  a  pastoral  people,  such  as  the  Mexican  settlers  were,  but 
for  us,  it  has  proved  to  be  extremely  vicious,  being  diametricnlly 
opposed  to  the  prevailing  system  of  limited  land-holdmgs,  which  has 
grown  up  under  our  institutions,  is  best  suited  to  the  principles  and  cus- 
toms of  our  people,  and  which,  in  the  honwstead  and  preemption  Acts, 
has  been  adopted  as  part  of  the  supreme  law  of  the  land. 

Of  the  one  hundred  and  fifty-nine  thousand  square  miles  of  land 
comprised  within  the  boundaries  of  the  State  of  California,  an  examina- 
tion of  the  records  will  show  that  but  a  small  fraction  was  taken  up  by 
Mexican  grants.  Most  of  those  grants  were  confined  to  the  narrow 
strip  of  coast  counties,  from  Sonoma  to  San  Diego,  and  did  not,  I  ven- 
ture to  assert,  include  one  quarter  even  of  the  area  of  those  counties.  It  is 
difficult  to  obtain  statistics  on  this  point,  but  from  a  thirty-two  years' 
residence  in  the  State,  I  am  enabled  to  speak  with  some  knowledge  of 
the  facts.  The  great  interior  of  California,  including  the  Sacramento 
and  San  Joaquin  Valleys,  and  the  entire  western  slope  of  the  Sierra 
Nevada — a  vast  territory  in  itself-^-was  almost  entirely  untouched  by 
Mexican  grants,  and  unknown  to  settlement  at  the  time  American 
occupation  of  the  country  commenced.  That  interior  of  California  was 
an  almost  unexplored  region,  quite  as  much  so  as  the  interior  of  Africa. 
The  Mexican  inhabitants  of  the  coast  never  ventured  into  it,  except  on 
occasional  raids,  with  a  company  of  soldiers,  to  punish  hostile  and 
predatory  Indians.  • 

The  gold  discovery  and  the  era  of  forty-nine  came.  But  the  crime  of 
land  robbery  cannot  be  laid  at  the  doors  of  the  Argonauts.  In  their 
eager  search  for  gold,  these  hardy  pioneers,  passed  through  the  valleys, 
heedless  of  the  agricultural  value  of  their  broad  acres,  ana  pitched  their 
tents  along  the  mountain  slopes,  where  untold  treasures  had  lain  buried 
for  ages,  to  at  last  reward  American  toil.  Land  grabbing  was  unknown 
as  yet.  The  miners  of  forty-nine  gave  no  thought  to  agriculture.  The 
laws  of  the  mining  camps,  regarding  the  size  of  and  }<ossessory  rights 
to  claims,  showed  a  spirit  of  fairness,  and  a  love  of  justice,  which  were 
honorable  to  the  American  name,  but  which  the  greedy  horde  of  land- 
grabbers  who  came  to  California^ubsequently — like  an  unclean  lot  of 
camp  followers — failed  to  imitate. 

As  I  have  said,  the  foundation  of  this  system  of  large  land  holdings 
was  laid  here  through  the  policy  of  the  ilexican  Government  previous 
to  the  American  conquest.  Experience  has  proved  that  system,  to  be  a 
bad,  unwise  one — a  transplanted  relic  of  feudalism,  entirely  unsuited  to 
our  era  and  our  people.  But  we  had  to  accept  it  as  a  part  of  our  bar- 
gain in  the  acquisition  of  the  country,  and  to  recognize  the  lawful  titles 
which  grew  up  under  the  system.  It  was  indeed  an  unfortunate  land 
system  for  CalU'ornia,  because  its  existence  set  a  vicious,  tempting 
example  before  the  eyes  of  the  land  pirates  of  our  own  race,  who  are  as 
greedy  for  booty  of  this  character  as  were  their  prototypes,  the  Danish 
pirates  of  the  ninth,  tenth,  and  eleventh  centuries,  or  those  other  free- 
booters, the  Norman  lords,  who  subsequently  appropriated  all  the  lands 
of  England  and  Ireland. 

The  pioneers  of  forty-nine  did  not  come  hare  afler  land,  but  gold. 
So  they  stayed  by  their  mining  claims,  added  immense  sums  to  the  gen- 
eral wealth  of  the  country,  and  created  prosperous  communities  in  the 
mining  counties.  But  while  they  were  doing  so  the  land-grabbers 
came — men  who  have  a  lordly  disdain  for  work,  and  prefer  scheming 
with  the  head  as  a  more  profitable  occupation.  This  class  of  our  pop- 
ulation commenced  and  have  continued  up  to  the  present  time  a  general 
system  of  land-grabbing,  which  has  no  parallel  in  any  other  country. 
Some  of  them,  by  usury,  legal  fees,  and  other  cunning  devices,  have 
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managed  to  strip  many  of  the  native  California  families  of  their  last 
acre.  Others  bought  Mexican  grant  titles,  genuine  and  bogus,  and 
floated  them  over  coveted  valleys,  oftentimes  claiming  twice,  and  even 
three  and  four  times  the  number  of  leagues  named  in  the  original 
papers.  This  has  been  done  in  many  counties,  but  notably  in  Santa 
Barbara,  Ventura,  and  Los  Angeles,  through  the  connivance  of  corrupt 
deputies  from  the  United  States  Surveyor-Gcnarals  office. 

This  wholesale  land  piracy  has  been  going  on  unchecked  for  the  past 
twenty-five  years — I  call  it  land  piracy,  sir,  because  that  is  its  proper 
name,  and  I  believe  In  using  the  most  expressive  plain  words  to  con- 
vey my  thoughts — and  we  find  as  a  result  of  these  infamous  practices 
that  comparatively  a  few  men  now  hold  possession  of  a  large  amount  of 
the  best  arable  land  within  the  boundaries  of  California.  Some  of  these 
claim  estates  as  yrcat  in  extent  as  the  largest  holdings  of  the  richest 
lords  of  Great  Britain.  Indeed,  a  comparison  shows  that  California  is 
to-day  actually  worse  off,  as  regards  the  monopoly  of  the  soil  in  a  few 
bands,  than  the  kingdom  of  Great  Britain,  which  is  worse  afflicted  in 
that  respect  than  any  other  country  in  Burope. 

Let  me  enumerate  a  few  of  our  lordly  landholders,  with  the  number 
of  acres  set  down  to  them  in  the  records,  as  given  in  the  Assessors' 
reports  for  eighteen  hundred  and  ggventy-two  and  eighteen  hundred 
and  seventy-seven :  Miller  &  Lux  are  assessed  for  three  hundred  and 
forty-three  thousand  acres  in  three  counties,  namely :  Merced,  Fresno, 
and  Monterey;  Bixby,  Flint  ft  Co.,  three  hundred  and  thirty-four 
thousand  acres  in  Monterey  County,  and  about  one  hundred  thousand 
acres  in  Los  Angeles  County;  W.  8.  Chapman,  two  hundred  and  fifty 
thousand  acres  in  various  parts  of  the  State ;  the  railroad  company,  two 
hundred  and  ninety-one  thousand  acres  in  different  counties;  Charles  Mc- 
Laughlin, two  hundred  and  forty-nine  thousand  acres  in  seven  different 
counties;  J.  B.  Haggin,  two  hundred  thousand  acres  in  Kern  County; 
Mrs.  Beale,  one  hundred  and  seventy-three  thousand  acres  In  Kern 
County ;  the  Philadelphia  and  California  Petroleum  Company,  one  hun- 
dred and  thirty-one  thousand  acres  in  Ventura  County ;  U.  W.  Pierce, 
one  hundred  and  six  thousand  acres  in  Santa  Barbara  County ;  Dibble  it 
HoUister, one  hundred  thousand  acres  in  the  same  county;  and  the  Los 
Angeles  and  San  Bernardino  Land  Association,  ninety-nine  thousand 
three  hundred  and  sixty  acres  in  Los  Angeles  County. 

I  may  here  remark  that  it  is  said  all  of  these  figures  are  not  reliable, 
in  that  they  do  not  represent  half  the  amount  of  land  claimed  by  some 
of  the  parties  named.  We  know  for  a  fact  that  the  donations  of  the 
General  Government  to  the  Central  Pacific  Railroad  Company,  and  its 
branches,  aggregate  from  fifte^^to  twenty  millions  of  acres;  but  it 
appears  that  corporation  does  nlRhoose  to  pay  taxes  on  all  the  lands  it 
pretends  to  own.  It  is  stated  that  Miller  &  Lux's  lands  throughout  the 
State  aggregate  somewhere  about  a  million  of  acres,  and  that  all  of 
Chapman's  grabs  together  reach  the  enormous  figure  of  one  million  and 
a  quarter  of  acres. 

These  great  land-holdings  in  this  Stal«  have  been  acquired  by  various 
methods  and  means.  The  titles  to  estates  whose  present  possessors  have 
derived,  by  purchase  or  otherwise,  from  the  original  grantees,  who  had 
genuine  grants  from  the  Mexican  Government,  I  do  not  question.  But 
there  is  evidence  that  many  fraudulent  Mexican  grant»  were  manu- 
factured, and. that  some  of  these  have  been  confirmed  either  by  the 
Land  Commission  or  the  United  States  Courts.  The  forgery  of  titles  was 
but  one  of  the  many  fraudulent  means  devised  to  acquire  large  landed 
estates  in  Califoniia.  Another  method  adopted  to  steal  public  land  was 
to  bu;^  a  Mexican  grant  for  a  few  leagues,  then  change  the  figures  and 
float  it  over  double,  and  sometimes  even  four  times  the  number  of 
leagues  called  for  in  the  original  document.  This  was  notably  done  by 
T.  W.  More,  in  Ventura  County,  a  man  who  lost  bis  life,  two  years  ago, 
as  a  direct  consequence  of  his  rapaciousness  as  a  land-grabber.  It  is  also 
asserted  that  Tom  Scott,  of  railroad  notoriety,  has  perpetrated  a  similar 
fraud  in  Ventura  County.  The  charge  was  made  in  a  review  of  such 
cases  in  southern  California,  published  in  the  San  Francisco  Evening 
Post  nearly  three  years  ijco,  and  I  have  never  seen  It  contradicted. 
These,  and  similar  frauds,  were  perpetrated  through  the  connivance  of 
deputies  from  the  United  States  Surveyoi^Generars  office.  There  are 
several  of  these  worthies  now  at  large,  who  ought  rightfully  be  in  San 
Quentin  for  their  crimes  against  the  people. 

Another  way  of  acquiring  large  estates  is  by  the  practice  of  what  is 
known  as  the  "  dummy  "  system.  The  modus  operandi  of  this  species 
of  land  swindling  is  as  follows:  I  quote  from  the  "Report  of  the  State 
Land  Commission  to  the  Legislature  of  the  State  of  California,  eight- 
een hundred  and  seventy-seven,"  page  twenty-seven.  Speaking  of  the 
sixteenth  and  thirty-sixth  sections  "  in  place,"  or  what  are  commonly 
known  as  school  lands,  the  report  says :  "  The  individual  copartner- 
ship, or  ring,  engaged  in  speculating  In  lands,  has  usually  employed  an 
agent  or  attorney,  whose  business  it  is  to  keep  himself  informed  with 
reference  to  the  extension  of  township  surveys  by  the  United  States', 
and  when  a  number  of  sixteenth  and  thirty-sixth  sections  are  thus  des- 
ignated and  found  '  in  place,'  and  inuring  to  the  State,  a  list  of  the 
descriptions  of  such  lands  are  secured ;  the  agent  finds  out  a  number  of 
persons  who  have  never  purchased  any  portion  of  a  sixteenth  or  thirty- 
sixth  section,  and  who  take  no  interest  In  land  matters,  who,  for  a  small 
consideration,  or  none  at  all,  will  sign  and  swear  to  an  application  for 
the  purchase  of  three  hundred  and  twenty  acres  of  land,  and  having 
procured  a  sufficient  number  of  such  persons  to  exhaust  the  list  of  land, 
and  their  signature  and  verification  to  the  applications,  and  having 
taken  a  deed  or  assignment  from  each  of  these  '  dummies,'  the  transac- 
tion is  ended,  so  far  as  these  nominal  purchasers  are  concerned.  The 
agent  then  takes  upon  himself  the  assumed  character  of  attorney  for  all 
and  singular  these  'dummies;'  takes  their  applications  to  the  office 
of  the  State  Surveyor-General  and  places  them  on  file.  The  records  of 
the  office,  extending  over  the  past  eight  years,  ore  full  of  transactions  of 
this  kind,  and  show  that  as  many  as  three  hundred  applications  for  the 
purchase  of  sixteenth  and  thirty-sixth  sections  have  been  filed  by  the 
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same  attorney  on  one  day,  bearing  the  same  date,  and  making  one  con- 
tinued and  uninterrupted  list  of  entries  on  the  record,  and  embracing 
several  thousand  acres  of  land.     *     »•     •»•»••«•» 

"  It  is  needless  to  observe  that  this  of  itself  is  a  most  palpable  and 
outrageous  abuse  ahd  fraud,  and  defeats  the  policy  of  the  State  in  the 
disposal  of  these  lauds  to  bona  fide  settlers,  and  prostitutes  the  land  sys- 
tem to  the  avarice  and  rapacity  of  the  6)>ecu!ators.  And  yet  these 
officers  of  the  State,  charged  with  the  trust  of  managing  and  disposing 
of  these  lands,  and  having  full  knowledge  of  these  practices,  have  never 
opened  their  mouths  tu  expose  these  abuses  and  frauds,  or  taken  any 
measures  to  check  the  iniquitous  practices  which  were  being  perpetrated 
upon  the  State  and  the  people  daily  in  their  presence;  but,  on  the  other 
hand,  have  permitted  themselves  to  be  the  pliant  instruments  of  these 
same  speculators  in  State  lands." 

The  evidence  is  clear  that  J.  B.  Haggin  has,  under  what  is  known  as 
the  "  Desert  Land  Act,"  done  a  "land  office  business"  in  getting  pos- 
session of  land  through  means  of  "dummies,'"  as  described  in  the  extract 
just  mentioned.  He  must  haye  done  a  rushing  business,  indeed,  to  have 
a<X|uircd  two  hundred  thousand  acres  of  land  in  Kern  County  alone, 
within  the  last  two  years.  W.  S.  Chapman  is  another  of  this  sort  of 
land  grabbers.  He  baa  land  all  ^ver  the  State,  taken  up  in  the  names 
of  "dummy  "  men,  some  of  whom  were  dead  years  before  the  land  was 
entered  in"  their  names — dead  men  who  never  avcn  saw  California. 
There  is  abundant  evidence  of  Chapman's  nefarious  transactions  in  a 
document  entitled  "Reports  of  the  Joint  Committees  on  Swamp  and 
Overflowed  Lands  and  I>and  Monopoly,"  presented  at  the  twentieth 
session  of  the  Legislature  of  California.  Oha|>nian  has  not  hesitated  even 
to  commit  perjury  in  swearing  to  hisentries  of  land  in  other  men's  names. 

As  the  evidence  touching  Chapman's  transactions  contained  in  that 
report  are  too  voluminous,  I  have  selected  the  main  points  and  give  a 
brief  summary  of  the  facta  presented.  First,  Daniel  Allee  testifies  that 
be  was  at  one  time  employed  oa  a  bookkeeper  by  Chapman ,-  that  he 
knew  Chapman  to  have  brought  a  lot  of  Sioux  scrip  to  this  State,  and 
to  have  located  about  thirty  thousand  acres  under  it;  that  this  scrip 
was  acknowledged  in  Minnesota  before  it  came  here,  and  the  names  of 
the  Indians  to  whom  it  purported  to  have  been  issued  were  filled  in  or 
signed  by  Chapman,  at  the  time  he  was  about  to  locate  the  scrip;  that 
the  powers  of  attorney  from  the  Indians  "were  fraudulently  obtained ; 
and  that  several  of  the  Indians  had  been  dead  several  years  previous  to 
the  time  Chapman  had  their  names  filled  in,assieuing  the  scrip  to  him— 
notably,  one  Henry  Miller,  who  was  banged  at  Mendota,  Minnesota,  on 
the  twenty-sixth  of  Deci'mber,  eighteen  hundred  and  sixty-two,  for 
participation  in  the  massacre  of  the  settlers  there.  All  Chapman  s  loca- 
tions in  this  State,  up  to  eighteen  hundred  and  seventy,  amounted  to 
about  one  million  and  a  quarter  of  acres. 

Walter  F.  Rand  testified  that  he  had  conversations  with  Chapman 
regarding  certain  papersof  great  importance,  said  to  have  been  taken  from 
his  office  by  Daniel  Allee,  his  former  clerk;  someof  these  documents  were 
powers  of  attorney,  which  he  believed  Chapman  had  forged,  and  other 
papers  which  showed  the  fraudulent  manner  in  which  Chapman  had 
taken  up  lands  in  this  State.  Knows  that  Chapman  floated  Sioux  scrip 
ov«r  McPhftrson's  land  in  Mendocino  County;  afterwards  McPherson 
obtained  possession  of  the  papers  referred  to,  and  Chapman  compromised 
by  releasing  all  his  right,  title,  and  interest  in  the  land,  and  paid 
McPherson  eighteen  thousand  dollars,  his  attorney,  Hall  McAllister, 
six  thousand  dollars,  and  Allee  six  thousand  dollars,  making  a  total  of 
thirty  thousand  dollars  which  Chapman  paid  for  securing  those  papers. 
He  understood  that  the  powers  of  attorney  by  which  the  scrip  was 
located,  were  forgeries,  committed  by  Chapman ;  Chapman  said  to  him : 
"  These  things  will  never  do  to  get  out;  it  has  cost  me  thirty  thousand 
dollars  already,  if  you  can  save  me  do  it  any  way  in  the  world."  He 
wanted  to  employ  Mr.  Rand  to  recover  the  papers  for  him. 

J.  R.  Hardenburgh  testifies  that  when  he  was  United  States  Surveyor- 
General,  Chapman  tried  to  bribe  him  by  offering  him  a  roll  of  twenty 
dollar  pieces,  which  Mr.  Hardenburgh  d&lined  to  accept,  informing 
him  that  he  could  not  be  bribed. 

Jesse  D.  Carr,  another  litnd  grabber,  also  tried  to  bribe  Mr.  Ilarden- 
burg,  ofTering  him  certain  shares  in  thirty  or  focty  thousand  acres,  if  he 
would  appoint  a  particular  man  to  survey  the  land.  It  could  be  proved 
that  Chapman  forged  any  quantity  of  pow;rs  of  attorney  here  for  the 
Sioux  scrip.  He  induced  the  Register  of  the  land  office  at  Stockton  to 
obtain  leave  of  absence  and  go  east:  and  it  can  be  proved  that,  while  he 
was  gone,  Chapman  procured  the  appointmentof  a  substitute  in  his  office, 
(Vnd  that  he  put  "  W.  8.  C,"  in  pencil,  on  large  quantities  of  the  unoccu- 
pied lands,  on  the  map  of  the  San  Joaquin  Valley.  When  a  settler 
applied  for  land,  he  would  be  told,  "  Mr.  Chapman  has  filed  on  that," 
and  Chapman  would  turn  round  and  make  this  man  pay  from  three 
to  ten  dollars  an  acre  for  the  land.  He  used  the  United  States  Land 
Office  as  his  office.  One  settler  came  to  the  Stockton  Land  Office,  and 
wanted  to  enter  some  land.  He  said  there  was  a  stream  of  water  on  it 
which  made  it  particularly  valuable;  and  while  he  was  gone,  for 
the  purpose  of  getting  some  greenbacks,  Chapman  said,  "  I  will  take  that 
land,"  and  he  laid  the  money  down  on  the  table,  and  when  the  settler 
came  back,  the  acting  Register  said,  "Since  you  have  been  gone,  Mr. 
Chapman  has  entered  that  land,  and  paid  for  it."  The  result  of  Mr. 
Hardenburg's  refusal  to  be  bribed  and  used  by  Chapman,  Carr,  and 
others,  was  that  he  was  turned  out  of  office  through  their  influence  at 
Washington. 

There  is  no  telling  how  much  of  this  business  has  been  done  in  Cali- 
fornia. The  cases  of  Messrs.  Haggin,  Chapman,  and  Carr  are  only 
notable  examples  of  the  methods  pursued  by  a  certain  class  of  men  in 
wholesale  land  stealing.  Others,  doubtless,  have  been  and  are  engaged 
in  the  same  business;  but  it  would  give  an  active  committee  years  of 
labor  to  unearth  all  the  particulars  of  these  fraudulent  transactions  in 
this  State.  I  have  no  direct  evidence  as  to  how  Miller  &  Lux  have 
ac<}uired  the  vast  territory  listed  in  their  names  on  the  Assessors'  rolls. 


I  venture  the  assertion  that  the  two  hundred  and  ninety-seven  thou<iand 
acres  which  they  claim  in  Fresno  and  Merced  Counties  have  been 
obtained  in  precisely  the  same  manner  as  thot  pursued  by  Haggin, 
Chapman,  and  Carr.  And  fliis  is  why  I  make  the  assertion :  no  gen- 
uine Mexican  claim  for  land  existed  in  that  part  of  the  San  Joacjuin 
Valley,  for  the  very  good  reason  that  no  Mexican  ever  settled  or  built  a 
home  there  prior  to  eighteen  hundred  and  forty-nine.  Mexicans  of  the 
coast  counties  had  a  mortal  dread  of  the  wild  Indians  of  thai  region, 
and  therefore  never  formed  a  single  settlement  there.  I  know  thatthat 
valley  was  an  uninhabited  wilderness,  save  by  wild  Indians  and  beast«. 
prior  to  eighteen  hundred  and  forty-nine.  And  one  of  the  conditions  of 
all  Mexican  grants  was,  that  a  house  should  be  built  and  a  settlement 
made  on  the  land  within  a  certain  specified  time. 

Now,  to  prove  that  there  is  substantial  ground  for  my  assertions  regard- 
ing land  monopoly  in  California,  let  me  quote  some  figures  on  the  sub- 
ject.  A  table  from  the  records  of  the  State  Board  of  Equalization  for 
eighteen  hundred  and  seventy-two,  showing  the  number  and  classes  of 
farms  in  California,  informs  us  that  there  were  twenty-seven  thousand 
nine  hundred  and  ninety-six  farms,  of  one  hundred  acres  and  upwards, 
assessed  at  that  time,  containing  a  total  acreage  of  twenty-three  million 
three  hundred  and  forty  thousand.  These  farms  are  divided  into  nine 
classes.  The  first  class  consists  of  twenty-three  thousand  three  hundred 
and  fifteen  farms,  containing  from  one  hundred  to  five  hundred  acres, 
and  averaging  two  hundred  acres;  total  acreage,  four  million  six  hun- 
dred and  sixty-three  thousand.  Second  class,  two  thousand  three  hundred 
and  eighty-three  farms,  containing  from  five  hundred  to  one  thousand 
acres  and  averaging  seven  hundred  and  fifty  acres;  total  acreage,  one 
million  seven  hundred  and  eighty-seven  thousand  two  hundred  and 
fifty?  Third  class,  one  thous.ind  one  hundred  and  twenty-six  farms, 
containing  from  one  thousand  to  two  thousand  acres,  and  averaging  one 
thousand  five  hundred  acres;  total  acreagc,one  million  six  IiundrM  and 
eighty-nine  thousand.  Fourth  class,  three  hundred  and  sixty-three 
farms,  containing  from  two  thousand  to  three  thousand  acres,  anil  aver- 
aging two  thousand  three  hundred  acres;  total  acreage,  eight  hundred 
and  thirty-four  thousand  nine  hundred.  Fifth  class,  one  hundre<l  and 
eighty-nine  farms,  containing  from  three  thousand  to  four  thousand 
acres,  and  averaging  three  thousand  two  hundred  and  fifty  acres;  total 
acreage,  six  hundred  and  four  thousand  two  hundred  an4  fifly^.  Sixth 
class,  one  hundred  and  four  farms, containing  from  four  thousand  to  five 
thousand  acres,  and  averaging  four  thousand  five  hundred  acres;  total 
acreage, four  hundred  and  fifty-eight  thousand.  Seventh  class,  two  hun- 
dred and  thirty-six  farms, containingfrom  five  thousand  to  ten  thousand 
acres,  and  averaging  seve^thousand  acres;  total  acreage,  one  ruillion 
eight  hundred  and  tifly-twvthousand.  Eighth  class,  one  hundred  and 
fifty-eight  farms,  containing  from  ten  thousand  to  twenty  thousand 
acres,  and  averaging  fifteen  thousand  acres;  total  acreage,  two  million 
six  hundred  and  seventy  thousand.  Ninth  class,  one  hundred  and 
twenty-two  farms, containing  twenty  thousand  acres  and  upwards;  total 
acreage,  eight  million  seven  hundred  and  eighty-two  thousand. 

The  statistics  of  sixty-seven  farms  of  the  ninth  dass  represent 
an  aggregat«  of  four  million  nine  hundred  and  thirty-two  thousand 
three  nundred  acres,  which  is  an  average  of  seventy-three  thousand 
acres  eoch.  If  the  remaining  fifty-five  farms  be  estimated  at  seventy 
thousand  acres  each,  which  is  a  reduction  of  three  thousand  acres  each 
from  the  estimate  of  the  large  moiety,  the  result  will  be  three  nnillion 
eight  hundred  and  fifty  thousand  acres;  which,  added  to  the  known 
figure  of  the  sixtv-seven  farms,  givee  us  a  total  of  eight  million  seven 
hundred  and  eiglity-two  thousand.  Here,  then,  is  a  well  ascertained 
fact,  namely :  that  one  hundred  and  twenty-two  large  farms  embrace 
double  <lie  quantity  of  land  comprised  in  "the  twenty-three  thousand 
three  hundred  and  fifteen  small  farms.  This  is  itself  a  startling  exhibit, 
but  it  is  not  the  most  startling  derivable  from  the  figures  of  the  Board 
of  Equalization.  Further  analysis  demonstrates  that  the  holdings  of  one 
thousand  acres  and  upwards,  number  two  thousand  two  hundred  and 
ninety-eight,  aggregating  to  that  number  of  persons  the  enormous  area 
of  sixteen  million  eight  hundred  and  ninety  thousand  six  hundred  and 
fifty  acres,or  an  average  of  seven  thousand  three  hundred  and  fifty  acres 
to  each  person.  Pursuing  the  same  line  of  investigation,  we  find  that 
one  thousand  one  hundr^  and  seventy-two  persons  own  all  the  farms 
of  two  thousand  acres  and  upwards,  and  that  these  one  thousand  one 
hundred  and  seventy-two  persons,  therefore,  hold  fifteen  million  two 
hundred  and  one  thousand  six  hundred  and  fifty  acres,  or  an  average  of 
twelve  thousand  nine  hundred  and  ieventy-sovon  acres  to  each  person. 
The  area  under  consideration,  twdn^-three  million  three  hundred  and 
forty  thousand  nine  hundred  acres,  is  larger  than  the  whole  cultivated 
area  of  the  State  of  Ohio.  That  fjtate,  with  twenty-one  million  acres  of 
land  under  cultivation,  has  one  hundred  and  ninety-five  thousand 
farms,  the  majority  of  which  are  below  one  hundred  acres  each.  We, 
with  twenty -eight  thousand  farms,  have  already  disposed  of  two  million 
acres  of  land  more  than  is  under  tillage  in  Ofiio.  In  the  latter  State 
there  are  but  sixty-nine  farms  exceeding  a  thousand  acres.  Here  there 
are  two  thousond  two  hundred  and  ninetv-eight  of  that  class,  and  they 
embrace  nearly  seventeen  million  acres  of  land. 

I  present  another  suggestive  calculation:  The  twenty-three  million 
three  hundred  and  forty  thousand  acres  of  land  in  this  State,  now  occu- 
pied by  only  twenty-seven  thousand  nine  hundred  and  ninety-six  farms, 
if  subdivided  into  holdings  of  one  hundred  and  sixty  acres  each,  would 
make  exactly  one  hundred  and  forty-five  thousand  eight  hundred  and 
sixty-five  farms;  and  reckoning  that  each  family  owning  a  farm  would 
consist  of  at  least  four  persons,  the  calculation' would  give  us  a  total 
agricultural  ix>pulatiou  of  five  hundred  and  eighty-three  thousand  four 
hundred  and  sixtv  jiersons,  or  very  nearly  as  much  os  the  present  total 
population  of  California.  These  figures  plainly  show  what  the  State 
loses  by  land  monopoly — by  the  infernal  greed  of  a  few  men,  who,  hog- 
like, grab  the  soil,  keep  out  population,  and  will  not  even  consent  to  pay 
their  just  proportion  of  taxes. 
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The  extent  and  character  of  land  monopoly,  its  constant  growth,  its 
danger  and  injury  to  this  commonwealth,  can  neither  iDe  exaggerated 
nor  denied.  All  attempts  at  denial  will  be  futile,  because  the  people  of 
California  know  the  facts,  and  see  that  this  bastard  feudadisra  over- 
shadows and  curses  the  land.  To  get  rid  df  it  peaceably  and  lawfully,  I 
propose  as  a  remedy,  a  practicable,  fair  system.  My  proposition  is  this : 
that  no  person  shall  hereafter  be  permitted  to  acquire,  by  purchase,  will, 
or  otherwise,  more  than  six  hundred  and  forty  acres  of  land.  This  sys- 
tem, if  adopted,  would  put  an  end  to  land  monopoly  in  one  generation. 
It  is  a  proposition  that  fully  respects  present  "vested"  rights,  even 
though  some  of  what  are  called  so  are  notoriously  "vested  frauds;" 
being  a  gradual  reform,  there  would  be  no  hardship  in  its  operation ;  it 
proposes  no  confiscation  of  property,  not  even  the  restitution  of  the 
millions  of  acres  stolen  from  the  people's  common  domain.  Every  one 
now  owning  more  than  the  amount  specified  in  the  limitation  would 
have  full  notice  and  time  to  enable  him  to  dispose  of  his  surplus  acres, 
pocket  the  proceeds,  or  invest  them  in  some  other  business- 
Limitation  would  simpljr  bring  about  a  just  system  of  equalization  in 
the  ownership  of  land,  which  is  the  true  remedy  for  monopoly,  and  the 
only  system  suited  to  the  genius  of  a  republic;  it  would  tend  imme- 
diately to  give  us  a  larger  population  of  that  very  best  class  of  people 
for  any  State,  small  land  owners,  who,  having  an  interest  in  the  soil, 
are  most  attached  to  their  country,  and  are  acknowledged  on  all  hands 
to  be  the  most  conservative,  and  at  the  same  time  the  most  patriotic  of 
citizens.  Persons  who  oppose  this  proposition  for  limitation  assert  that 
the  evil  of  land  monopoly  will  cure  itself  in  time,  through  operation 
of  the  descent  of  property,  etc.;  that  wben  the  man  possessed  of  tt  large 
estate  dies,  it  will  be  divided  among  his  heirs,  and  that  though  be  was 
careful  in  accumulating  the  chances  are  that  his  children  will  turn  out 
to  be  spendthrifts,  and  thus  cause  division  of  large  landed  properties. 
This  supposition,  though  plausible,  is  altogether  theoretical  and  uncer- 
tain, and  does  not  afford  even  the  semblance  of  a  substantial  remedy  for 
the  evil  complained  of.  We  who  seek  a  reform  in  the  land  sjrstem  of 
this  State  are  fighting  against  land  monopoly  as  a  false,  pernicious  sys- 
tem, destructive  of  equality,  of  the  rights  and  happiness  of  the  human 
family  in  general ;  we  oppose  it  on  the  broad  ground  of  correct  principle 
and  justice,  and  propose  an  honest  straightforward  remedy,  which  will 
strike  at  the  root  of  the  evil  and  destroy  it  within  s  reasonable  time. 
Our  opponents,  while  acknowledging  land  monopoly  to  be  an  evil,  pro- 
pose to  postpone  all  remedy  and  let  the  evil  cure  itself,  which  remmds 
me  of  the  proverb  that  "an  ounce  of  prevention  is  worth  a  pound  of  cure." 
In  what  condition  wouldsocicty.beif  we  agreed  to  abide  by  that  theory  in 
all  the  affairs  of  life — if  we  Baid,"Oh,  let  us  not  try  to  prevent  or  punish 
crime,  it  will  cure  itself;"  or  if  we  said  regarding  bodily  ills,  "There 
is  no  use  trying  to  avoid  or  prevent  them,  they  will  cure  themselves." 
This  is  exactly  what  that  argument  amounts  to,  if  argument  it  can  be 
called.  It  is  evasive,  unworthy  of  sensible  men,  and  is  simply  an 
attempt  to  postpone  and  shift  responsibility.  I  hold  that  this  question 
must  be  met  directly  and  at  once.  Land  monopoly,  if  not  checked 
now,  instead  of  curing  itself,  will  zo  on*  increasing,  until  it  becomes 
such  an  unbearable  curse  that  it  will  lead  to  revolution. 

One  of  the  arguments  used  by  those  gentlemen  who  oppose  the  prop- 
osition for  land  limitation  is,  that  we  have  no  more  right  to  restrict  a 
man  in  the  quantity  of  laud  he  can  acquire,  than  in  the  amount  of 
money  he  can  accumulate.  The  clear,  absolute  distinction  between  the 
two  kinds  of  property,  money  and  land — their  extreme  opposite  nature 
and  character — expose  the  fallacy  of  this  assumption.  Man's  title  to  that 
which  he  can  produce,  or  create  by  his  own  efforts  is  indisputable — and 
all  articles  created  by  labor  are  of  this  character.  Land  is  not  so,  but 
the  very  opposite.  It  has  existed  since  primeval  time.  A'b  man  has,  or 
ever  can  create  a  single  rood  of  it.  It  is  unchangeable.  On  the  other 
hand  monev  is  the  most  unstable  of  property,  for  we  may  possess  thou- 
sands of  dollars  to-day  and  be  without  a  cent  to-morrow.  Man 
acquires  money,  or  personal  property  of  any  other  character  through 
his  labor,  but  he  cannot  add  one  grain  of  sand  to  the  soil  of  the  earth. 
Hence  the  distinction  between  the  two  species  of  property  is  so  clear  as 
to  be  within  the  comprehension  of  a  child. 

Again,  (he  assertion  is  made  by  some  persons  that  a  man  has  a  right 
to  acquire  as  much  land  as  he  pleases.  Ko  man  has  such  a  right. 
Whence  comes  this  monstrous  claim?  for  right  it  is  not.  Can  any  man 
show  a  title-deed  by  primogeniture  from  God  the  Father,  excluding  his 
brother  men?  I  trow  not.  This  claim  is  as  reasonable  and  well 
founded  as  "  the  divine  right  of  kings."  It  is  the  plea  of  land  robbers 
the  world  over.  Ko  man  is  entitled  to  have  and  to  hold  more  than  a  fair, 
equal  share  of  God's  earth.  I  affirm  the  following  to  be  indisputable 
truths :  First,  that  the  elements  of  nature— land,  water,  and  air — are  pro- 
vided freely  for  the  sustenance  of  all  humiin  beings  without  distinction ; 
second,  that  land  is  the  rightful  heritage  of  all  men,  and  not  intended 
to  be  a  monopoly;  third,  tnat  every  human  being  has  an  equal  right  to 
the  use  of  the  land  for  the  purposes  of  sustenance ;  fourth,  that  the 
right  of  property  in  land  arises  solely  from  the  subjection  of  that  land 
to  individual  purposes  or  ends  involving  its  continuing  use  for  the 
sustenance  of  life.  Therefore  monopoly  by  one  person  of  more  land 
than  he  needs  or  uses  to  supply  his  wants,  is  a  violation  of  natural 
rijjhts,  and  is  a  gross  injustice  to  all  men  who  have  no  land,  who  are 
disinherited  and  may  be  crowded  out  of  existence  by  this  "  dog  in  the 
manger  "  policy. 

In  an  excellent  book  entitled  "The  Science  of  Rights,"  the  writer, 
J.  G.  Fichte,  presents  the  following  propositions,  which  I  quot«  as  fair 
definitions  of  the  nature  of  property  in  land : 

"All  property  is  of  a  double  nature;  it  is  either  absolute,  and  hence 
not  under  the  jurisdiction  of  the  State,  as  money  and  valuables,  etc.;  or 
relative,  and  immediately  under  the  jurisdiction  of  the  State,  as  real 
estate,  houses,  licenses,  etc." 

"The  legal  end  of  the  State  in  all  the  property  conveyed  to  the  citi- 
zens is,  that  this  property  shall  be  properly  used  for  the  necessities  of 


the  State.  Hence,  the  purchaser  must  a^ree  to  use  it,  and  must  be  in  a 
position  to  be  able  to  use  it;  for  instance,  if  he  purchases  lands,  he  must 
be  ^le  to  farm." 

And  society  has  a  perfect  right,  nay,  it  is  its  duty,  to  fix  a  limit  to  the 
amount  which  each  man  shall  occupy.  It  should  exercise  this  authority 
in  the  interest  of  all  its  members.  We  are  now  living  in  an  era  when 
equality  of  rights  is  generally  acknowledged.  Born  and  baptized  in 
bloody' revolutions,  the  recognition  of  those  rights  is  deeply  fixed  in 
modem  thought;  and  as  thought  and  principles  are  progressive,  there 
is  no  fear  that  we  of  the  nineteenth  century  will  go  backwards  and 
accept  any  of  the  exploded  heresies  of  the  past.  Land  monopoly  is 
clearly  a  violation  of  the  doctrine  of  equality  ;  it  is  destructive  of  human 
rights  and  "the  pursuit  of  happiness,"  as  set  forth  in  the  immortal 
Declaration  of  Independence.  This  equality  of  rights,  which  t  claim 
to  be  God-given,  is  ignored,  trampled  upon,  when  one  man  is  allowed  to 
hold  ten  thousand,  fifty  thousand,  or  one  hundred  thousand  acres,  which 
he  does  not,  cannot  use,  but  takes  possession  of  for  speculation,  while  . 
thousands  of  other  men  possess  not  one  foot  of  soil  from  which  to  sup- 
ply their  natural  wants  by  cultivation. 

It  is  said  this  will  have  a  tendency  to  injure  a  great  interest  of  this 
State,  that  of  sheep  raising. 

My  reply  to  that  objection  is  this:  The  sheep  raisers'  interests  are  not 
the  only  interests  to  be  consulted  in  this  matter.  They  are  but  a  frac- 
tion of  the  people,  either  in  this  State  or  in  the  Union,  and  therefore  I 
see  no  reason  why  we  should  abandon  all  ideas  of  necessary  reform  in 
land  affairs  to  please  that  class  alone.  And  here  let  me  say  that  sheep 
raising  has  been  and  is  a  great  industry  in  the  Australian  Colonies  of 
England.  Yet,  in  the  interests  of  the  mass  of  the  people  seeking  homes 
in  tneso  colonies,  that  interest  has  had  to  be  curbed  in  its  disposition  to 
appropriate  all  the  land  for  its  purposes  alone.  Under  the  early  policy 
of  the  British  Government  in  Australia,  the  sheep  men,  or  "squatters," 
as  they  were  called,  occupied  large  areas  of  land  for  grazing  pastures. 
As  the  agricultural  interest  increased,  and  small  farmers  began  to  look 
for  room  to  make  homes  on  the  land,  the  monopoly  of  the  soil  by  the 
"squatters"  was  found  to  be  detrimental  to  the  general  welfare;  there- 
fore, the  Colonial  governments,  which,  I  am  clad  to  say,  possess  free 
government  in  a  large  degree,  have  wisely  adopted  some  measure  of  ' 
land  limitation,  to  correct  the  avariciousness  of  these  landlords.  But 
the  end  is  not  yet.  The  people  of  Australia  have  made  a  commence- 
ment in  the  right  direction ;  agitation  of  the  question  of  land  tenures  is 
still  going  on,  and  will  not  cease  until  the  right  principle  is  adopted ; 
namely,  ^neral  limitations  to  small  holdings. 

Land  limitation,  as  we  shall  see  if  we  examine  the  subject,  is  not  a 
new  thing.  It  has  been  partially  adopted  in  Australia,  and  it  has 
become  the  general  law  in  Prince  Edward's  Island,  under  the  Govern- 
ment of  the  Dominion  of  Canada.  An  Act  was  passed  by  the  Govern- 
ment of  that  province  on  the  twenty.seventh  of  April,  eighteen  hundred 
and  seventy-five,  by  the  terms  of  which  it  was  agreed  to  purchase  all 
the  large  landed  estates  in  the  island  exceeding  five  hundred  acres  in 
the  aggregate,  for  the  purpose,  as  the  preamble  of  the  Act  sets  forth,  of 
converting  "  the  leasehold  tenures  into  freehold  estates,  upon  terms 
just  and  equitable  to  the  tenants  as  well  as  to  the  proprietors."  Shall 
we  be  less  liberal,  less  favorable  to  reform,  than  colonies  of  the  British 
Empire?  I  hope  not.  If  we  decide  against  reform  we  shall  certainly 
be  taking  a  step  backward,  for  our  general  and  State  governments  have 
plainly  indicated  that  land  limitation  is  the  settled  policy  of  both.  The 
General  Government,  in  its  homestead  and  preemption  Acts,  limits  each 
actual  settler  to  one  hundred  and  sixty  acres  of  land.  Are  not  the 
meaning,  intent,  and  policy  here  indicated  plain  enough  for  the  com- 
monest understanding?  'This  is  land  limitation,  as  plain  as  it  can  be 
formulated  in  words,  and  however  much  it  may  have  been  evaded  by 
the  trickery  and  perjury  of  land-grabbers,  the  fact  cannot  be  denied 
that  it  is  the  law  of  our  Government.  The  State  government,  also,  has 
adopted  the  spirit  of  land  limitation,  when  it  restricts,  as  it  plainly 
does,  certain  corporations  chartered  under  its  sanction  to  the  possession 
of  a  limited  amount  of  real  estate.  Thus  we  have  the  spirit — the  prin- 
ciple— of  land  limitation  blended  in  the  policy  of  our  Government,  State 
and  National ;  and  all  that  is  now  wanted  and  demanded  by  the  people, 
is  a  distinct  aJflfirmation  in  the  fundamental  law  of  this  State  that  the 
policy  shall  be  general  in  its  application  for  all  future  time. 

I  hold  that  land  monopoly  is  regarded  as  unjust  by  all  men  of  fair 
minds,  who  are  not  biased  in  its  favor  by  selfish  interest;  it  is  con- 
demned by  the  verdict  of  mankind ;  it  is  the  practice  of  selfishness  in 
its  most  odious  aspect;  it  is  narrow  in  all  its  aims,  and  it  admits  of  no 
defense  aside  from  sophistry  and  infernal  legal  quibbles;  it  is  destructive 
of  general  prosperity  and  injurious  to  the  State;  it  is  un-American,  anti- 
republican,  and  can  only  mointain  its  existence  under  the  iron  hand  of 
despotism.  Justice  and  common  sense  demand  that  all  bad  laws  which 
protect  and  encourage  it,  shall  be  repealed.  Wherever  it  prevails  the 
interests  of  society  require  its  extirpation,  and  the  adoption  of  remedies 
which  shall  put  an  end  to  it  forever.  And  I  pow  predict  that  the  time 
is  at  hand  when  it  will  finally  receive  its  death-blow  in  every  civilized 
nation  of  the  earth.  Of  all  the  States  of  this  Union,  California  is  the 
most  ffflicted  by  this  curse;  it  is  keeping  out  population,  retarding  our 
prosperity.  In  all  the  older  States  small  farms  is  the  rule,  and  large 
ones  a  rare  exception.  There  we  see  general  prosperity  prevailing,  at 
least  among  the  rural  population;  there  we  see  an  independent  yeo- 
manry planted,  who  are  the  pride  and  the  mainstay  of  the  Republic — 
its  wealth-producers  in  peace,  its  defenders  in  war.  If  we  desire  to 
transmit  the  liberty  which  we  enjoy,  unimpaired,  to  future  generations ; 
if  we  desire  that  our  posterity  shall  be  a  free,  contented,  happy  people, 
we  must  rid  ourselves  of  this  imported  feudalism,  and  provide  means 
for  a  general  ownership  of  land  in  small  farms.  'There  can  be  no  pros- 
perity, no  contentment,  no  happiness,  otherwise  in  this  land.  As  the 
poet  has  aptly  said  of  another  country  where  this  blighting  curse  still 
exists : 
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111  fare*  the  Und,  to  Im^t'iiing  Ills  a  prey. 
Where  wealth  acciimulatei,  and  men  decay; 
Princee  and  lords  muj  flourivb,  or  may  fade ; 
A  breath  can  make  them,  as  a  breath  has  made ; 
But  a  bold  yeomanry,  their  coantr>''8  pride, 
When  once  deetroyM,  can  never  be  supplied. 

This  reform  of  land  limitation  is  demanded  in  the  interest  of  the 
nation,  in  the  interest  of  the  State,  in  the  interest  of  good  government, 
in  the  interest  of  justice  to  all.  It  is  demanded  by  the  people — not  by 
any  single  class  or  section,  bnt  by  a  general  popular  expression  which 
cannot  oe  ignored.  The  great  political  parties  have  recognized  its  neces- 
sity, and  favored  it  in  their  platforms,  and  they  never  would  have  done 
this  if  the  force  of  public  opinion  had  not  com|>elled  them  to  do  so,  for 
the  politicians  who  generally  manipulate  party  Conventions  are  time- 
servers,  who  pretend  to  bow  to  popular  demands,  though  they  do  so  only 
to  deceive  and  betray  the  people.  In  the  State  platform  of  the  Demo- 
cratic party  for  eighteen  hundred  and  seventy-five  the  following  resolu- 
tion was  adopted : 

Xaotred,  That  we  condemn,  u  (ubTersive  of  the  righU  of  the  people  and  nilnona 
to  the  best  interests  of  the  State,  the  policy  of  permitting  the  lands  of  the  State  to 
become  a  monopoly  in  the  hands  uf  a  few  at  the  expense  of  the  juany,  and  we 
hereby  pledge  the  Democratic  party  to  the  correction  of  this  giant  evil. 

Pledged  the  Democratic  party  to  correct  the  evil,  indeed  ;  but  it  was  a 
false  pledge — a  mockery  of  truth — intended  to  deceive  the  public,  as  the 
corrupt  leaders  of  that  party  and  members  of  the  Convention  which 
adopted  the  resolution  have  since  declared. 

To  us  of  California,  land  reform  is  one  of  the  most  important  ques- 
tions of  the  day.  It  is  a  question  that  will  not  down,  however  powerful 
temporary  opposition  may  be  to  the  need  of  the  times.  It  is  a  question 
that  must  be  finally  settled  so  as  to  meet  the  wishes  and  wants  of  the 
whole  people.  I  am  aware  that  there  is  disposition  in  this  Convention 
to  ignore  the  importance  and  the  necessity  of  this  reform,  but  I  caution 
them  to  beware  of  the  responsibility  which  they  take  by  assuming  here 
a  lordly  disdain  of  popular  "bpinion.  This  Convention  may  rcfiise  to 
adopt  limitation,  or  any  other  proper  remedy  for  land  monopoly ;  but  if 
itdoesso,  rest  assured  it  will  only  be  postponing  action.  I  say  the  people 
of  California  demand  this  reform — they  have  proclaimed  their  wishes  in 
no  uncertain  tones— and  gentlemen,  who  array  themselves  in  opposition 
to  the  popular  demand,  will  have  to  place  their  names  squarely  on  the 
record  for  future  accountability.  The  people  who  have  the  power  to 
make  and  unmake  Legislatures  and  Constitutional  Conventions,  will  have 
something  to  say  on  this  question;  their  wishes  will  become  commands, 
and  their  commands  action,  in  the  near  future,  and  that  action  will  be 
the  destruction  of  land  monopoly. 

In  conclusion,  I  repeat  the  common  saying,  that  "reforms  never  go 
backward;"  and  to  this  let  me  add  that  the  triumph  of  a  principle 
which  has  truth  and  justice  for  its  foundation  cannot  be  prevented  while 
honest  free  thought  holds  sway  among  men.  The  name  abolitionist 
was  once  potent  as  a  term  of  reproach,  yet  have  we  not  seen  the  power- 
ful institution  of  slavery  destroyed  in  one  half  the  States  of  this  Union 
in  our  own  days?  At  present,  in  a  narrow  spirit  of  prejudice,  we  hear 
the  cry  that  land  reformers  are  agrarians,  communists,  confiscators,  etc. 
But  these  false  cries  will  avail  nothing.  The  destruction  of  land 
monopoly  is  decreed  by  the  people.  This  reform  is  the  vital  question  of 
the  day;  backed  by  numbers;  its  onward  course  will  be  irresistible,  and 
its  agitation  will  never  cease  until  victory  shall  have  been  achieved. 

SPEECH   OF   HR.   WTATT. 

Me.  WYATT.  Mr.  Chairman ;  I  do  not  expect  to  occupy  the  time  of 
this  committee  for  more  than  ten  minutes  in  the  discussion  of  this  ques- 
tion. I  think  the  committee  ought  at  least  to  be  willing  to  recommend 
that  we  insert  in  the  Constitution  section  one,  as  reported  by  the  minority 
of  the  Committee  upon  Lands  and  Homestead  Exemption — that  "  per- 
petuities and  monopolies  are  contrary  to  the  genius  of  a  free  government, 
and  shall  never  be  allowed;  nor  shall  the  law  of  primogeniture  or 
entailments  ever  be  enforced  in  this  State."  I  think  there  is  no  man  in 
the  State  of  California,  who  is  imbued  with  the  spirit  of  a  free-born 
American  citizen,  who  will  not  subscribe  to  that  declaration,  and  I  hope 
that  it  will  be  engrafted  in  the  permanent  law  of  our  land,  and  that  it 
will  stand  as  one  of  the  great  line  stones  from  which  we  never  will  depart. 
And  another  proposition  which  I  think  this  Convention  ought  by  all 
means  to  recommend  in  the  Constitution,  is  the  proposition  with  refer- 
ence to  the  disposition  of  public  lands  belonging  to  the  State  of  California. 
Of  course  I  have  not  time  to  enter  into  a  discussion  of  the  abuses  which 
have  entered  into  the  system  of  the  management  and  disposition  of 
these  lands,  which  are  well  known  to  every  member  of  this  Convention. 
But  not  talking  about  what  is  passed;  not  talking  about  the  wrongs 
which  have  been  committed ;  not  talking  about  the  steals  that  have 
been  accomplished;  not  talking  about  the  frauds  and  perjuries  that 
have  been  committed  and  permitted  by  the  decisions  of  the  Courts,  and 
rulings  of  the  Land  Office;  passing  all  that  by,  what  is  left  for  us  is,  that 
we  certainly  must  act  for  the  future,  even  if  we  have  bnt  a  thousand  acres 
of  land  belonging  to  the  State  of  California.  There  is  some  left.  Some 
of  it  is  swamp  land,  some  sixteenth  and  thirty-sixth  sections,  school 
land,  and  some  fragments  of  other  donations.  We  can  at  least  lay  the 
foundation  for  a  land  law  for  future  generations.  We  ought  to  say 
here  in  the  Constitution,  that  no  more  than  three  hundred  and  twenty 
acres  of  land  shall  ever  be  granted  or  patented  by  the  State  to  any  one 
person,  and  no  patent  shall  ever  be  made  otherwise  than  upon  the  basis 
of  actual  settlement  and  occupation,  after  three  years  time.  That  no 
land  scrip  or  land  location  certificates  shall  ever  be  issued  in  this  State. 
The  true  policy  of  land  holding  in  any  country  is,  that  he  who  holds  it 
shall  occupy  it,  and  utilize  it,  and  make  it  bring  forth  sustenance  for  the 
people  of  the  earth.  The  true  policy  is  for  the  sovereignty  to  hold  all 
the  land  that  is  not  in  actual  occupation  and  use.  That  is  theoretically 
the  law  of  the  United  States,  but  it  is  not  practically  so.    Bulwecannow 


make  it  practically  so  bv  inserting  in  our  Constitution:  That  whatever 
land  is  left  in  us  now  sliall  be  occupied,  shall  be  obtained  from  us  by 
actual  occupation  and  settlement,  and  not  otherwise.  What  a  burlesque 
it  is  upon  law,  upon  government,  upon  decency,  and  upon  propriety,  to 
say  that  Mr.  Montgomery,  or  Mr.  A,  B,  or  C,  under  the  Swamp  Land 
Act  of  eighteeH  hundred  and  sixty-seven,  shall  have  a  patent  from  the 
State  of  California  to  eighty-seven  thousand  acres  of  swamp  land,  the 
verv  garden  land  of  the  State  of  California,  of  the  earth — that  which 
makes  us  one  of  the  greatest  Stales,  that  which  makes  us  the  very 
empire  of  the  world,  and  if  dealt  out  aright,  would  be  capable  of  sustain- 
ing an  immense  population.  But  it  is  dealt  out  in  this  way,  and  the 
very  money  that  is  paid  into  the  treasury  goes  back  again  into  a  reclama- 
tion fund,  and  the  State  receives  not  a  dollar  for  the  land. 

That  is  the  way  lands  in  this  State  have  been  dealt  out  under  the 
administration  of  the  Democratic  and  Republican  parties,  which  have 
said  so  much  about  land  reform.  They  have  become  the  most  servile 
tools  of  capitalists  and  land  monopolists.  The  Democratic  and  Repub- 
lican parties  are  as  completely  in  the  hands  of  the  land  monopolists  as  it 
is  |>ossible  for  them  to  be.  Xot  only  the  swamp  lands  have  been  thus 
mono|>olized,  but  five  or  six  millions  of  acres  of  other  land,  the  finest 
upon  the  face  of  the  earth,  capable  of  sustaining  a  population  of  from 
ten  to  twenty  millions  of  people,  is  now  lying  waste  and  barren  under 
this  vile  system  which  has  been  such  a  curse  to  this  State.  There  is 
eighty-seven  thousand  acres  of  swamp  land  under  one  patent^-eighty- 
seven  thousand  acres  belonging  to  one  land  firm  ;  fifty  thousand  acres 
to  another;  forty  thousand,  to  another:  and  no  limitation  to  prevent 
any  man  from  owning  every  foot  of  land  in  California.  No  limitation 
whatever.  Not  only  that,  but  one  man  could  have  filed  u)x>n  it,  paid 
only  the  filing  fees,  and  bv  collusion  with  the  land  officers,  could  keep 
it  from  others  until  he  could  find  settlers  willing  to  pay  the  extortionate 
royalty  he  placed  upon  it,  when  he  could  release  it,  without  having 
spent  a  dollar  save  the  insignificant  filing  fees.  What  is  true  of  the 
land  system  in  this  State,  has  been  true  of  the  land  systems  of  other 
States.  That  is  the  system  which  we  complain  of  here,  and  against 
which  we  pr-jtcst. 

[At  this  point  of  the  speaker's  remarks  the  gavel  fell.] 

Mb.  TUTTLE.    I  give  the  gentleman  my  time. 

The  CHAIRM.\N.    The  gentleman  frorn  Monterey  will  proceed. 

Mr.  WYATT.  I  was  saying  that  this  is  the  system  that  I  am  stand- 
ing here  and  calling  upon  this  Convention  to  reverse.  I  would  have 
the  members  of  this  Convention  take  a  broad  and  statesmanlike  view  of 
this  great  question,  which  is  of  such  vital  importance  to  the  people  of 
this  commonwealth.  The  people  of  this  State  have  repeatedly  called 
upon  both  the  old  parties  to  inaugurate  this  reform,  but  they  have  vio- 
lated their  pledges  and  failed  to  do  it,  and  that  is  one  of  the  very  pur- 
poses for  which  this  Convention  was  called.  And  while  I  do  not  pn>(X>9e 
to  touch  these  frauds,  these  perjuries,  these  rascalities,  whifth  have  been 
crystallized  into  the  form  of  law — while  I  do  not  propose  to  t<iuch  them, 
I  do  propose  that  no  more  land  belonging  to  the  State  of  California  shall 
bo  disposed  of  in  that  way  :  Rut  that  if  there  is  any  struggling  boy,  or 
any  young  man,  just  married,  having  high  hopes  for  the  future,  with 
nothing  but  his  hands  to  make  a  living  and  build  up  a  home  for  wife 
and  children,  if  they  can  find  a  vacant  piece  of  laud  m  this  broad  State 
of  California,  they  shall  have  a  right  to  purchase  it  from  the  Slate  of 
California,  without  having  to  pay  a  royalty  to  Ilsggin,  Carr,  Tevis,  or 
some  other  land  shark.  I  am  here  to  jirotcst  against  these  abuses,  and 
to  say  that  such  a  damnable  system  shall  no  longer  be  tolerated  in  the 
State  of  California. 

I  have  another  proposition,  on  which  I  am  in  hopes  the  Convention 
will  agree,  and  that  is  the  declaration  I  read  here  against  monopolies 
and  perpetuities.  Also,  that  the  State  of  California  shall  forbid,  in  her 
Constitution,  the  disfKisition  of  her  lands  to  any  but  actual  settlers,  and 
then  in  no  larger  quantities  than  three  hundred  and  twenty  acres.  To 
these  propositions  I  ho|)e  to  have  the  hearty  support  of  this  Convention. 
It  is  a  country  largely  controlled  by  land  mono(iolisls,  and  this  is  all  the 
more  rcas<m  why  these  provisions  ought  to  bo  inserted.  The  men  who 
come  here  from'a  country  where  the  land  is  the  heritage  of  a  favored 
few  realize  the  ini|»rtanee  of  this  question,  and  are  willing  to  obey  the 
behests  of  the  j)eople.  I  believe  if  there  is  any  one  question  that  the 
people  are  interested  in,  it  is  this  question.  In  eighteen  hundred  and 
seventy-two,  when  this  report  was  made,  codifying  these  vast  land 
grants,  and  arranging  them,  by  the  State  Board,  and  average  assessment 
made  thereon,  I  ha|>pcned  to"  be  in  the  Capitol  for  a  short  time  after 
that  was  done.  I  wanted  to  get  a  copy  of  that  report,  and  went  to  the 
Sergeant-at  Arms,  but  could  ^ud  none.  I  found  one  on  the  desk  of  one 
member,  but  could  get  none  elsewhere. 

[At  this  point  in  the  s|>eaker'a  remarks  the  gavel  fell.] 

Mr.  JCiCE.  Being  as  I  do  not  wish  to  speak  on  this  arrangement  I 
grant  him  my  time. 

Mr.  WYATT.  If  I  do  not  finish  in  another  ten  minutes  I  will  not 
ask  for  any  further  time.  From  that  day  to  this  I  have  been  looking 
for  one,  but  have  not  been  able  to  find  it.  Where  it  went  to,  or  what 
became  of  it  I  do  not  know.  Then,  gentlemen,  up  to  this  time,  the 
railroad  was  somewhat  of  a  new  thing  in  this  State,  and  as  it  went 
through  the  big  ranches  the  farmers  thought  their  freight  would  be 
greatly  reduced,  but  the  contrary  being  the  result,  what  was  the  result 
of  it?  Then  commcneod  the  clamor  against  the  railroad,  and  these  land 
owners  brought  their  forees  here,  in  connection  with  the  people  at  large, 
to  bring  the  railroad  down.  But,  sir,  the  railroad  company  gave  them 
to  understand  that  if  they  did  they  could  not  hold  these  big  grants.  The 
railroad  company  never  told  me  this;  the  land  men  never  told  me  this, 
for  I  have  never  had  the  confidence  of  cither  one  in  this  State,  and  I 
only  speak  what  my  judgment  tells  me  is  so.  The  railroad  company 
gave  the  land  men  to  understaml  that  if  the  railroads  were  to  be  put  iu 
a  straightjacket  the  land  monopolists  would  have  a  touch  of  it,  as  it  was 
asserted  by  the  Record,  then  the  railroad  organ  iu  this  State,  as  the 
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Record-Union  is  to-dny.  As  soon  as  this  understanding  was  had  they 
struck  hands,  and  the  Record  closed  its  raoutli  upon  tlie  subject  of  land 
monopoly,  and  has  kept  its  mouth  shut  from  that  day  to  this.  And 
whenever  an  effort  has  been  made  to  reduce  freights  and  faap,  the  rail- 
roads and  the  laud  monopolists  have  stood  shoulder.to  shoulder  to  defeat 
it — and  the  same  when  any  movement  was  made  against  the  land 
monopolists.  Sir.  laud  monopoly  is  an  evil  that  must  be  cured.  It 
menaces  the  welfare  of  this  State.  We  propose  to  make  them  let  go 
their  grasp  upon  the  lands  of  this  State. 

Gentlemen  of  the  Convention,  this  is  a  subject  so  full  of  thought,  it  is 
so  full  of  matter  to  be  ta.lked  about,  that  a  man  does  not  know  where  to 
strike  first.  For  instance,  it  was  stated  yesterday  that  the  University 
lands  were  sold  for  six  dollars  and  fifty  cents  an  acre — that  is,  that  the 
actual  settlers  had  to  pay  that  much  in  addition  to  the  regular  govern- 
ment price,  and  all  or  which  is  of  no  benefit  to  the  public.  This  scrip 
is  preferred  scrip,  which  can  be  located  in  advance  of  where  the  settler 
can  otherwise  go.  All  this  is  a  curse.  It  would  be  better  if  there  was 
never  any  college  scrip,  and  if  there  is  to  be  college  scrip  it  ought  not  to 
be  located  in  advance,  or  until  the  land  is  surveyed.  It  would  be  far 
better  if  the  people  of  California  would  raise  the  same  amount  of  money 
by  direct  taxation,  instead  of  forcing  poor  settlers  to  pay  it  into  the 
pockets  of  laud  monopolists.  In  other  words,  it  is  putting  a  tax  upon 
the  poor,  struggling  settlers  of  the  State  of  California  to  support  this 
University.  All  this  land  scrip  is  in  the  interest  of  land  graooers  and 
land  monopolists  and  speculators,  and  at  the  expense  of  poor  men.  I 
now,  while  I  have  thitf  one  ohance,  eagerly  embrace  it,  to  enter  my 
solemn  protest  against  this  thing.  I  am  talking  under  very  great  diffi- 
culties, for  I  have  recently  had  my  mouth  iron-clad  and  vulcanized, 
and,  as  a  natural  consequence,  my  articulation  is  difficult.  I  wo*  speak- 
ing about  this  land  scrip,  which  has  been  abolished  by  the  Government 
of  the  United  States,  which  now  grants  land  only  to  actual  settlers. 

[At  this  point  the  gavel  fell.] 

Mb.  WELLIK.    I  will  give  the  gentleman  my  time. 

Mr.  WYATT.  I  don't  know  whether  the  Committee  is  tired  of  my 
remarks  or  not.  I  h^ve  no  wish  to  bore  you,  but  if  I  can  give  you  any. 
information  that  will  lead  you  to  a  right  conclusion  on  this  great  subject, 
I  am  willing  to  occupy  another  ten  minuts.  More  frauds  have  been 
perpetrated  by  means  of  scrip  than  in  any  other  way.  Take  the  Sioux 
scrip,  which  bad  no  foundation.  It  had  its  commencement  in  fraud, 
was  carried  on  by  perjury,  and  its  location  in  the  State  of  California  was 
by  means  of  fraua  and  perjury.  Take  these  scrips,  and  these  school 
land  frauds,  and  these  swamp  land  frauds,  and  they  constitute  a  mass 
of  villainy  that  is  astounding.  Take  the  robbery,  and  perjury,  and  vil- 
lainy, and  collusion,  by  which  these  lands  have  been  wrested  from  their 
rightful  possessors,  and  does  it  not  surpass  the  English  system,  which  is 
so  much  condemned?  I  do  ask  you  now,  to  put  a  clause  in  the  Consti- 
tution which  will  at  least  relieve  the  rising  generation  from  the  evils 
with  which  wo  have  been  afllicted.  so  that  it  will  be  possible,  some  lime 
in  the  future,  for  those  who  make  this  State,  who  constitute  this  State, 
to  carry  the  State  forward  on  the  road  of  progress,  and  in  all  that  goes  to 
constitute  a  civilized  community.  I  am  here  to  ask  that  the  future 
generation  shall  not  be  handicapped,  as  the  present  one  has  been,  in  the 
great  race  of  life.  Am  I  asking  too  much?  I  am  asking  that  the  chil- 
dren who  arc  now  growing  up  to  take  our  places,  shall  not  be  robbed  of 
their  birthrights.  Am  I  asking  too  much?  Do  we  ask  anything  of  you 
but  what  you  realize,  in  your  heart  of  hearts,  ought  to  be  granted?  Do 
we  ask  anything  of  you  but  what  is  justified  by  the  experience  of  the 
most  enlightened  nations  on  earth?  Do  we  ask  anything  but  that 
.  which  all  the  wisest  and  best  men  of  the  present  age  say  should  be 
granted?  And  in  asking  these  things,  we  are  only  seconding  and  voic- 
ing the  demand  which  comes  up  from  the  people,  and  they  will  not  be 
denied. 

BEMARKS  OF    HR.  ORACK. 

Mr.  GRACE.  Mr.  Chairman :  I  do  not  propose  to  make  a  speech 
upon  this  matter,  because  there  is  not  time  enough  allowed.  I  only  wish 
I  Iiad  the  ability  and  the  time  to  lay  bare  the  abuses  and  evils  of  the 
landed  system  of  this  State.  I  stand  here  representing  a  prople  to  whom 
I  am  pledged  to  use  every  endeavor  to  limit  land  botdiug  and  land 
monopoly.  And  when  I  stand  here  upon  this  floor  and  say  I  am  in 
favor  of  land  limitation,  I  am  only,  as  an  honest  man,  representing  the 
views  and  the  wishes  of  the  constituency  which  sent  me  to  this  Conven- 
tion. And  I  intend,  as  far  as  I  am  able,  to  comply  with  their  wishes  in 
the  future  as  I  have  endeavored  to  do  in  the  pas(.  Our  land  system  is 
now  little  better  than  that  of  old  England.  England  has  been  progres-s- 
ing  slowly.  It  has  taken  them  a  thousand  years  to  arrive  at  their  pres- 
ent state,  and  yet  we  find  that  about  fifteen  thousand  persons  own  the 
land  of  England.  Yet,  sir,  here  in  this  fair  young  State,  we  find  that 
sixty  landowners  and  corporations  own  more  land  than  there  is  in  all 
England.  They  form  a  landed  aristocracy  which  threatens  as  much 
danger  to  this  State  as  it  ever  did  to  England.  If  we  permit  this  thing 
to  go  on  a  few  years  we  will  see  the  great  nobilities  of  Kern — Haggin, 
Tevis,  and  Carr — forming  themselves  into  an  aristocracy  which  will  be 
worse  than  was  ever  seen  in  England.  By  means  of  Chinese  labor  they 
will  soon  crowd  the  laboring  man  and  the  farmer  to  the  wall.  This  is 
the  thing  we  propose  to  guard  against.  We  propose  to  say  that  there 
shall  be  a  limit  beyond  which  they  shall  not  go.  It  is  the  will  of  the 
people,  and  I  am  iu  hopes  this  Convcntioif  will  respect  their  wishes  and 
come  squarely  up  to  the  line  of  duty. 

Mr.  SOIIELL.  I  move  that  the  committee  rise,  report  progress,  and 
ask  leave  to  sit  again. 

Carried. 

The  PRESIDENT.  Gentlemen:  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  the 
report  of  the  minority  of  the  Committee  on  Land  and  Uomestead 
Exemption,  have  made  progress,  and  ask  leave  to  sit  again. 


ADJOCRKMINT. 

Mr.  HUESTIS.    I  move  the  Convention  do  now  adjourn. 
Carried. 

And  at  five  o'clock  r.  H.  the  Convention  stood  adjourned  until  to-mor- 
row morning  at  nine  o'clock  and  thirty  minutes. 


ONE   HUNDRED  AND  NINETEENTH    DAY. 

Saorahento,  Fridays  January  24th,  1879. 

The  Convention  met  in  regular  session  at  nine  o'clock  and  thirty 
minutes  a.  h..  President  Hoge  in  the  chair.  • 

The  roll  was  called,  and  members  found  in  attendance  as  follows: 


Andrews, 

Huestis, 

Rhodes, 

Ayers, 

Hughey, 

Ringgold, 
Rolfe, 

Barbour, 

Hunter, 

Barry, 

Inman, 

Schell, 

Barton, 

Johnson, 

Schomp, 

Beerstecher, 

Jones, 

Shafter, 

Belcher, 

Joyce, 

Shoemaker, 

Bell, 

Kelley, 

Shurtletr, 

Biggs, 

Kenny, 

Smith,  of  Santa  Clara, 

Blackmer, 

Keyes, 

Smith,  of  4th  District, 

Boggs, 

Kleine, 

Smith,  of  San  Francisco, 

Boucher, 

Laine, 

Soule, 

Brown, 

Lampson, 

Stedman, 

Burt, 

Larkin, 

Steele, 

Caples, 

La(ue, 

Stevenson, 

Casserly, 

Lavigne, 

Stuart, 

Chapman, 

Iiewis, 

Sweasey, 

Charles, 

Lindow, 

Swenson, 

Condon, 

Mansfield, 

Swing, 

Davis, 

Martin,  of  Alameda, 

Thompson, 

Dean, 

Martin,  of  Santa  Cruz 

,  Tinnin, 

Dowling, 

McCallum, 

Townsend, 

Doyle, 

McComas, 

Tully, 

Dudley,  of  Solano, 

McConnell, 

Turner, 

Dunlap, 

McCoy, 

Tuttle, 

Etey, 

McFarland, 

Vacquerel, 

Farrell, 

McNutt, 

Van  Dyke, 

Filcher, 

Miller, 

Van  Voorhies, 

Freud, 

Mills, 

Walker,  of  Marin, 

Garvoy, 

Moffat, 

Walker,  of  Tuolumne, 

Glascock, 

Moreland, 

Waters, 

Gorman, 

Morse, 

Webster, 

Grace, 

Murphy, 

Weller, 

Hager, 

Kasou, 

Wellin, 

Harrison, 

Nelson, 

West, 

Harvey, 

Neunaber, 

White, 

Heiskell, 

Ohieyer, 

Wickes, 

Herold, 

O'Sullivan, 

Wilson,  of  Tehama, 

Herrington, 

Prouty, 

Wilson,  of  1st  District, 

Hitchcock, 

Pulliam, 

Winans, 

Holmes, 

Reddy, 

Wyatt, 

Howard,of  LosAngeles,  Reed, 

Mr.  President. 

Howard,  of  Mariposa, 

Reynolds, 

ABSENT. 

Barnes, 

Edgerton, 

Hale, 

Bewy, 

Estee, 

Hall, 

Campbell, 
Cowden, 

Frfitey, 

Hilborn, 

Fawcett, 

Noel, 

Cross, 

Finney, 

O'Donnell, 

Crouch, 

Freeman, 

Overton, 

Dudley,of  San  Joaquin,  Graves,  Porter, 

Eagon,  Gregg,  Terry. 

THE  JOl-RNAL. 

Mr.  LINDOW.     Mr.  President:   I  move  that  the  reading  of  the 
Journal  be  dispensed  with,  and  the  same  approved. 
So  ordered. 

PKTITIOXS. 

Messrs.  Mills  and  Nason  presented  petitions,  requesting  the  exemption 
of  certain  property,  used  for  charitable,  educational,  and  church  pur- 
poses, from  taxation. 

Laid  on  the  table,  to  be  considered  with  the  article  on  revenue  and 
taxation. 

KEW  PROPOSITIOK. 

Mr.  keyes  presented  the  following  proposed  article: 
Article  XII. 

BODNOARY  or  THE  STATE  DEriKED. 

Section  1.  The  boundary  of  the  State  of  California  shall  be  as  fol- 
lows: Commencing  at  the  point  of  intersection  of  forty-second  degree  of 
north  latitude  with  the  one  hundred  and  twentieth  degree  of  longitude 
west  from  Greenwich  and  running  south  on  the  line  of  said  one  hun- 
dred and  twentieth  degree  of  west  longitude  until  it  intersects  the  thirty- 
ninth  degree  of  north  latitude ;  thence  running  in  a  straight  line  in  a 
southeasterly  direction  to  the  River  Colorado,  at  a  point  wTiere  it  inter- 
sects the  thirty-fifth  degree  of  north  latitude;  thence  down  the  middle 
of  the  channel  of  said  river  to  the  boundary  line  between  the  United 
States  and  Mexico,  as  established  by  the  treaty  of  May  thirtieth,  one 
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thousand  eight  hundreU  and  forty -eight ;  thence  running  west  and  along 
said  boundary  line  to  the  Pacific  Ocean  and  extendiuK  therein  three 
English  miles;  thence  running  in  a  northwesterly  direction  and  follow- 
ing the  direction  of  the  Pacific  Coast  to  the  forty-second  degree  of  north 
latitude ;  thence  on  the  line  of  said  forty-eecoud  degree  of  north  latitude 
to  the  place  of  beginning;  also,  all  the  islands,  harbors,  and  bays  along 
and  adjacent  to  the  coast. 
Referred  to  the  Committee  of  the  Whole. 

ASSISTANT  JOCBNAL  CLKRE. 

Mb.  T0WN8END  offered  the  following  resolution : 

Saolttd,  That  tli«  Pruldent  be  and  be  is  bprebjr  aothorized  to  appoint  an  Aisbt- 
ant  Journal  Clerk  for  the  Convention,  whoee  salary  ehall  be  six  ttoUara  per  da/. 

Beferred  to  the  Committee  on  Mileage  and  Contingent  Expenses. 

LIMIT  or  SPBKCBIS. 

Mb.  IKMAN  offered  the  following  resolution : 

Raolrfd,  That  the  practice  of  one  member  giThig  time  to  another  reeulta  only  in 
prolonging  debate  and  delaying  the  proceeding]*  of  this  Convention,  and  le  an  evasion 
or  Rule  I'urty-three;  and 

Betolved^  That  the  practice  l>e  from  tliia  time  disconUnned: 

Mb.  INMAN.  Mr.  President :  1  simply  offer  that  to  expedite  business. 
I  hope  the  Convention  will  ado|>t  it. 

Mb.  DOWLISG.  Mr.  President:  I  hope,  sir,  that  that  resolution 
will  be  promptly  voted  down,  and  more  especially  now  that  we  are  in 
the  consideration  of  the  gravest  question  that  afflicts  the  people  of  Cali- 
fornia. 

Me.  TINXIN.  Mr.  President :  I  was  intending  to  offer  exactly  the 
game  resolution  myself,  and  I  hope  it  will  be  adopted.  It  has  been 
evident  that  through  courtesy  to  some  gentlemen  tuey  have  been  per- 
mitted to  override  Uule  Forty-three.  • 

Mr.  INMAN.    It  don't  ap|)ly  to-day,  but  after  to-day. 

Mb.  McFARL.\ND.  M  r.  President :  I  was  opposed  tn  the  adoption  of 
theten-minuterule,anddid  what  I  could  to  prevent  its  adoption.  I  have 
more  than  once  refrained  from  speaking  because  I  did  not  care  to  ask  the 
indulgence  of  this  C-onvention,  or  ask  gentlemen  to  give  me  their  time. 
I  am  willing  to  rescind  Rule  Forty-three,  but  it  is  certainly  an  evasion  of 
it  for  one  gentlemen  to  give  his  time  to  another.  By  that  means  several 
gentlemen  are  allowed  to  make  hour-speeches.  If  we  are  going  to  stand 
up  to  the  rule,  let  us  do  it.  This  habit  of  a  half  dozen  gentlemen  giving 
tlieir  time  to  another  is  an  entire  nullification  of  the  rule.  I  am  not  m 
favor  of  the  ten-minute  rule,  and  would  be  perfectly  willing  to  rescind 
*  it,  but  at  the  same  time  we  ought  to  enforce  the  rule  or  abolish  it. 

Me.  west.     Mr.  President:    I  move  the  previous  question. 

Seconded  by  Messrs.  Schell,  Hitchcock,  Prouty,  and'Kelly. 

The  main  question  was  ordered. 

The  resolution  was  adopted  on  a  division,  by  a  vote  of  69  ayes  to  30 
noes. 

KOTICK. 

Mb.  MrCALLUM.    Mr.  President:   I  send  up  a  notice. 

The  SECRETARY  read: 

"  I  give  notice  that,  on  to-morrow,  I  will  move  to  amend  Rule  Twenty- 
four,  b^  striking  out  the  last  proviso:  '  Provided  further,  that  on  all 
resolutions  and  propositions  relating  to  the  Constitution  the  final  vote 
shall  be  taken  by  aves  and  noes.'  " 

Me.  MORELXI^D.  Mr.  President:  I  move  that  the  Convention  now 
resolve  itself  into  Committee  of  the  Whole,  the  President  in  the  chair, 
for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Schedule. 

The  motion  was  lost. 

LAND  MONOPOLY. 

Mb.  O'SULLIVAN.  Mr.  President:  I  move  that  the  Convention 
now  resolve  itself  into  Committee  of  the  Whole,  the  President  in  the 
chair,  for  the  purpose  of  further  considering  the  subject  of  land  and 
homestead  exemption. 

The  motion  prevailed. 

IN  CO.MMITTEE  OP  THE  WHOLE. 

Mb.  ROLFE.  Mr.  Chairman:  I  would  like  to  inquire  what  section 
is  before  the  committee? 

The  CIIAI  R.MAN.  The  section  presented  by  Mr.  O'Sullivan  as  a 
substitute  for  section  two. 

Ma.  ROLFE.  I  would  like  to  inquire  what  has  become  of  section 
one  of  this  minority  report?    Is  not  that  before  the  House? 

The  CHAIRMAN.  The  report  is  not  before  the  body.  It  can  only 
be  brought  up  by  motion  to  amend. 

Mk.  van  dyke.  Mr.  Chairman:  I  have  an  amendment  to  offer 
to  the  substitute. 

The  SECRETARY  read: 

"Substitute  for  section  two,  'The  holding  of  large  tracts  of  land, 
uncultivated  and  unimproved,  by  individuals  and  corporations,  is  against 
the  public  interest,  ami  should  be  discouraged  by  all  means  not  incon- 
sistent with  the  rights  of  private  property.'  " 

Me.  BLACKMER.    I  second  the  amendment. 

SPEECH   or    MB.   VAN   DTEE. 

Mr.  van  dyke.  Mr.  Chairman:  We  may  agree  with  all  that  has 
been  said  by  the  gentleman  who  occupied  so  much  of  the  time  of  the 
committee  yesterday,  in  reference  to  the  abuses  that  have  grown  up  in 
this  State  by  way  of  acquiring  large  tracts  of  land,  but  we  are,  never- 
theless, met  with  this  obstacle,  that  they  have  their  lands.  That, 
according  to  our  notion  of  right,  and  the  duties  of  Government,  we  can- 
not divest  them  of  their  projierty.  It  can  only  be  taken  from  them  for 
public  uses,  upon  just  compensation  being  ^iven.  We  cannot  take  their 
property  from  them  for  private  uses,  or  distribute  them  at  all.    Now, 


sir,  we  all,  I  think,  recognise  the  great  evil  of  holding  large  tracts  of 
land  uncultivated  and  unimproved;  but,  sir,  we  can  only  apply  the 
remedy  in  a  lawful  and  pnipcr  mode,  and  consistent  with  the  constitu- 
tional provisions  which  I  nave  before  referred  to.  Mr.  Chairman,  I 
think  we  have  applied  one  remedy,  and  a  very  effectual  remedy,  in 
reference  to  the  modes  of  taxation.  Heretofore,  as  is  well  known, 
these  large'  tracts  of  land  have  not  contributed  their  just  proportion  ' 
towards  defraying  the  expenses  of  the  State  Government.  The 
holders  of  these  large  tracts  of  land  are  protected  in  their  possessions 
by  the  whole  power  and  machinery  of  the  State  Government.  I 
say  it  is  but  just  and  right  and  proper  that. they  should  contribute 
equally  with  the  holders  of  other  pro[>erty  in  the  State,  towards  defray- 
ing the  expenses  of  the  State  Government.  We  have  therefore  improved 
upon  the  old  system  of  the  assessment  and  collection  of  revenue  by  pro- 
viding, first,  for  a  revision  of  the  assessments  of  property  by  the  State 
Board  of  Equalization.  This  will  place  it  within  the  power  of  the  State 
Board  of  Equalization  to  raise  assessments  upon  these  tracts  of  land  to  a 
proper  valuation.  Then  we  have  provided,  further,  that  it  shall  be 
assessed  in  small  tracts  instead  of  by  leagues  and  thousands  of  acres. 
Then  we  have  provided,  further,  that  uncultivated  lands  of  the  same 
class  or  grade  shall  be  assessed  and  taxed  the  Same  as  cultivated  lands. 
Now,  sir,  I  think  these  provisions  are  right,  just,  and  proper.  I  think, 
Mr.  Chairman,  that  it  is  as  far  as  we  can  go.  I  say  every  owner  of 
property  should  pay  in  proportion  to  its  value  towards  the  expenses  of 
the  State  Government.  It  has  not  been  done  heretofore,  and  that  is  the 
reason  why  these  large  tracts  of  land  are  hefd  bv  private  parties  or 
corporatiims.  Now,  sir,  her^fler  they  will  be  oblfgeS  to  pay  for  the 
luxury  of  holding  these  large  tracts  of  land,  and  I  tell  you  that  when  it 
comes  to  paying  their  just  and  reasonable  proportion  of  the  taxes  of  the 
State  they  will  be  glad  to  disjjose  of  that  pn>i>erty.  I  think  we  can  do 
nothing  more,  unless  it  is  to  discourage  it  by  the  section  I  have  sent  up; 
that  the  holding  of  large  tracts  of  land  should  be  discouraged  by  all 
means  not  inconsistent  with  the  rights  of  private  property.  That,  I 
think,  is  as  far  as  we  can  go.  I  say,  Mr.  Chairman,  that  you  cannot,  in 
justice,  say  that  a  man  shall  not  buy  acres  of  land  if  he  wishes  to.  You 
cannot,  in  justice,  say  that  a  man  shall  not  hold  only  a  certain  number 
of  acres  of  land.  That  is  his  privilege  under  our  form  of  government, 
and  you  may  as  well  fay  that  a  man  should  not  hold  only  a  certain 
number  of  horses,  or  cows,  or  have  a  certain  amount  of  other  species  of 
property.  All  civilized  governments  recognize  ownership  in  land.  We 
can  make  this  declaration  in  the  substitute  without  infringing  upon  the 
rights  of  private  property.  I  hope  that  the  substitute  will  be  adopted 
in  place  of  the  section  read. 

SPEECH   or   MB.  BBOWN. 

Mb.  BROWN.  Mr.  Chairman:  I  was  on  the  Committee  on  Land 
and  Homestead  Exemption.  So  iar  I  have  said  nothing  upon  the  sub- 
ject, and  I  had  not  intended  to  do  so.  We  have  heard  gentlemen  on 
this  floor  advancing  their  views  with  regard  to  what  they  represent  as 
reform  in  land  matters,  and  stating,  furthermore,  that  these  were  the 
doctrines  that  they  advocated  before  they  came  to  participate  in  the 
deliberations  of  this  body.  Now,  if  some  few  of  them  advocated  a  certain 
class  of  doctrines,  as  presented  in  the  minority  report  of  this  committee, 
it  has  been  onlv  local.  I  am  convinced  that  such  principles  have  not 
been  enunciateJ  and  advocated  before  the  great  mass  of  the  people  of 
this  State.  Nothing  of  the  kind  has  been,  unless  it  has  been  in  certain 
small  localities.  For  instance,  a  great  deal  was  said  with  regard  to  the 
evils  of  large  landholding,and  that  something  must  be  done  with  regard 
to  the  matter. 

Mb.  O'SULLIVAN.    I  would  like  to  ask  the  gentleman  a  question. 

Mb.  brown.     I  do  not  wish  to  be  troubled. 

Mb.  O'SULLIVAN.  Are  you  not  aware  that  there  is  a  fight  between 
the  settlers  in  Tulare  and  the  railroad  company  now? 

Mb.  BROWN.  Every  one  who  reads  is  acquainted  with  that.  It  has 
no  bearing  here,  and  I  do  not  wish  to  be  interrupted.  These  questions 
were  all  gone  over  in  committee  between  the  gentleman  and  myself. 
We  find  that  different  parties  enunciated  their  doctrines — and  I  might 
as  well  come  immediately  to  the  subject — we  find  that  the  Working- 
men's  party  set  forth  their  views,  ana  they  never  set  forth  these  doc- 
trines, that  one  man  shall  go  upon  another  man's  land,  and  if  he  can 
stay  there  for  twelve  months,  and  retain  that  land  and  cultivate  it,  that 
he  may  have  that  land.  Such  doctrine  was  not  advocated.  We  find  in 
section  six  of  the  Platform  of  the  Workingmen's  Party  of  the  State  of 
California:  "  Land  grabbing  must  be  stopped."  Is  this  the  manner  of 
stopping  it — allow  one  man  to  go  upon  another  man's  land  and  take  it? 
"  Iiiand  grabbing  must  be  stopped  I "  [Laughter.]  Section  seven  says 
that  farming  lands  of  equal  ca(>acity  shall  be  equally  taxed,  regardless 
of  improvements.  We  were  all  in  favor  of  that.  We  wish  that  the 
large  landholdings  should  be  equally  taxed.  We  advocated  this  doctrine 
among  the  people.  We  were  in  favor  of  men  that  have  large  tracts  of 
land  paying  equally,  in  proportion  to  what  it  is  worth,  and  we  were  con- 
vinced,furthermore,  that  this  doctrine  enforced  would  cause  large  land- 
holders to  be  discouraged,  and  be  ready  at  once  to  sell  these  lands.  That 
is  the  kind  of  doctrine  that  was  advocated  before  the  people.  That  is 
the  kind  of  doctrin^advocated  by  the  Workinginen  before  the  people, 
and  that  kind  of  doctrine  is  what  the  people  of  the  State  expect  to  see 
carried  out  in  the  Constitution  of  this  State  by  this  Convention.  But  as 
to  allowing  a  man  to  go  upon  another  man's  land  and  stay  there,  and 
the  doctrine  that  no  man  shall  hold  only  so  much  land,  they  do  not 
expect  it.  Now,  let  us  study  upon  the  policy  of  this  thing.  Suppose 
some  one  conies  here  from  the  States  and  wishes  to  purchase  lands? 
They  do  not  wish  to  purchase  lands  where  they  can  only  get  enough  for 
themselves,  when  they  have  five  or  six  children.  Six  hundred  and 
forty  acres  might  do  the  man  for  the  present,  but  when  the  children  grow 
up,  the  other  lands  around  him  would  be  taken  up,  and  he  would  nave 
to  be  separated  from  his  children  in  his  old  age.    It  will  work  against  the 
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setlleinont  of  the  State.  But  having-ouly  ten  minutes,  I  have  no  time 
to  dwell  upon  all  these  points  as  I  could  wish.  There  are  portions  of  this 
State  where  no  man  can  live  on  si.Y  hundred  and  forty  acres.  Men  want 
stock,  and  they  are  bound  to  farm  extensively,  if  they  make  a  living  at 
it.  This  would  be  a  death  blow  against  the  agricultural  interest  of  a 
large  portion  of  this  State.  But  for  fear  my  time  might  end  suddenly,! 
will  read  a  few  principles  of  positive  law  upon  this  subject.  You  will 
excuse  me  for  taking  up  the  Constitution  of  a  different  State;  but  this, 
Mr.  Chairman,  is  from  the  Constitution  of  Kentucky: 

'•  That  absolute,  arbitrary  power  over  the  lives,  liberty,  and  property 
of  freemen  exists  nowhere  m  a  republic,  not  even  in  the  largest  ma- 
jority." 

This  power  does  not  exist  even  in  the  largestmiyority.  This  is  a  great 
principle,  which  should  be  recognized.  Furthermore,  in  section  three 
of  the  bill  of  rights  of  that  State,  it  is  said : 

"  The  right  of  property  is  before  and  higher  than  any  constitutional 
sanction." 

It  exists  without  law  even.  The  constitutional  sanction  only  confirms 
the  same;  and  we  must  understand  that  this  is  one  of  the  things  that 
existed  before  laws  were  written.  These  rights  are  positive  in  them- 
selves.   Again,  section  four  says: 

"That  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority,  and  instituted  for  their  peace,  safety, 
happiness,  security,  and  the  protection  of  their- property." 

There  are  certain  things  for  which  free  governmentji  are  instituted : 
"peace,  safety,  happiness,  security,  and  protection  of  their  property." 
Not  for  the  purpose  of  disorganizing  and  taking  away  property,  but  that 
when  one  man  buys  it  legally,  the  laws  are  for  the  protection  of  the 
property.  This  shoultl  be  uudersto<Ki.  It  should  be  thoroughly  com- 
prenenued,  because  whenever  we  take  the  opposite  view,  that  we  have 
a  right  because  a  man  is  wealthy 

Mr.  BARBOUR.    Who  proposes  to  take  any  property  awoy  from  him? 

Mr.  brown.  Any  one  that  favors  this  minority  report,  and  any 
one  that  does  I  am  against  him.  I  am  opposed  to  taking  a  man's  prop- 
erty away  from  him  when  he  is  living  or  after  he  is  dead.  I  stand  in 
direct  opposition  to  all  such  as  favor  it,  and  I  think  the  good  sense  of 
this  Convention  will  be  the  same  and  will  concur  in  that  sentiment. 
Now  I  do  not  propose  to  say  much  on  this  subject,  but  we  must  recollect 
that  the  right  to  iiossess  and  enjoy  property  is  one  of  the  inalienable 
rights,  and  any  clause,  or  class  of  clauses,  which  infringes  upon  any 
inalienable  rights  is  contrary  to  the  great  American  doctrine.  A  man 
has  a  right  to  enjoy  and  control  his  property,  and  whenever  we  com- 
mence to  infringe  upon  private  property  we  at  once  introduce  confusion. 
What  kind  of  anarchy  would  result?  '  I)o  we  not  see  that  it  is  contrary 
to  all  law  and  contniry  t«  all  justice? 

Mb.  TULLY.    Mr.  Chairman  :  I  send  up  an  amendment. 

Thk  SECRETARY  read: 

"Amend  by  adding  nt  the  end  of  section  four:  'The  Legislature  is 
hereby  directed  and  ordered  to  build  a  house  upon  said  land,  and  fur- 
nish seed  and  provision  for  the  first  year,  for  a  man  and  wife  with  a 
small  family,  and  stock  the  same  with  thoroughbred  cattle,  horses, 
sheep,  and  jackasses;  and,  furthermore,  that  Judge  Shafter  be  required 
to  furnish  at  least  twenty  good  milk  cows,  in  order  to  keep  said  family 
from  perishing.' " 

Thk  CHAIRMAN.    Out  of  order. 

SPKKCH   OF   MB.   SMITH. 

Mb.  SMITH,  of  Fourth  District.  Mr.  Chairman  :  There  seems  to  be 
one  class  clearly  opposeil  to  the.-»  pro|)i)sitions,  and  call  them  extremely 
radical  and  wild,  and  another  class  who  think  they  are  not.  Now,  the 
amendments  that  have  been  proposed  here  so  far  do  not  seem  to  me  to 
be  any  more  radical  or  wild  than  many  that  we  have  passed  in  this 
Convention  in  regard  to  the  railmads  and  other  corporations.  I  for  one 
did  not  come  here  to  fight  the  railroad,  and  then  go  home  to  my  constit- 
uents and  declare  that!  had  done  all  my  duty.  There  were  three  great 
propositions,  it  seems  to  me,  that  the  i>eoplc  had  in  view  in  calling  this 
Convention.  One  was  the/ailroad,  another  the  land,  and  the  other  the 
water  question.  In  these  three  questions  there  were  monopolies  that 
the  people  had  to  struggle  against,  and  wished  to  overcome.  This  Con- 
vention has  exhausted  one  third  of  its  time  opposing  the  railroad  com- 
pany, and  put  in  extraordinary  proimsitions  here  never  before  thought 
of,  and  it  seems  to  me  that  after  all  their  discussions  have  not  settled 
upon  anything  that  is  universally  satisfactory. 

Mb.  McFARL.\ND.  The  gentleman  is  not  discussing  the  question 
before  the  house.    He  is  discussing  the  corporations  and  the  railroad. 

Mb.  SMITH.  The  main  question,  it  seems  to  me,  the  most  imgwrtant 
question,  is  attempted  to  bo  regulated  here.  All  over  this  State  there 
are  large  tracts  of  land  that  are  being  farmed  on  a  scale  that  is  not  profit- 
able to  the  State.  These  large  landed  estates,  if  cut  up  as  they  should 
bo  and  occupied  by  industrious  communities,  would  be  very  profitable 
to  the  country,  and  to  those  who  farmed  them.  The  fac't  is,  that  these 
large  landholdings  would  not  be  held  if  it  was  not  for  the  money  made 
in  the  speculation  in  land.  The  operations  of  capital  in  buying  lands 
and  holding  them  for  speculation  are  the  means  by  which  money  is 
made  in  large  landholdings.  Farming  these  large  tracts  is  not  profit- 
able. It  is  universally  conceded  on  this  coast  that  large  landholding  is 
a  great  evil.  Large  farming  is  not  as  profitable  as  small  farming,  ft  is 
conceded  that  this  is  an  evil,  and  it  is  attempted  to  overcome  this  evil. 
The  gentleman  from  Alameda  has  said  that  we  have  met  that  question 
by  taxation.  I  .say  that  it  is  very  questionable  whether  we  have  met 
that  question.  The  rich  men  have  always  succeeded  in  shifting  taxa- 
tion, and  after  all  this  question  is  left  to  the  discretion  of  Assessors,  and 
always  must  be.  And  although  I  believe  there  will  be  some  improve- 
ment under  these  amendments  that  have  been  adopted  in  regard  to 
taxation,  I  do  not  believe  that  we  have  met  this  question  fully.  It 
seems  to  me  that  the  way  to  remedy  this  evil  is  to  go  at  it  directly. 


Now,  in  what  respect  do  we  violate  private  rights?  You  may  as  well 
say  that  we  violate  the  rights  of  the  railroad  company,  when  we  say 
that  they  shall  not  charge  over  a  certain  rate  of  freight  and  fares,  as  to 
say  that  we  cannot  prevent  the  ownership  of  more  than  six  hundred 
and  forty  acres  of  land.  It  is  not  proposed  in  this  amendment,  so  far  as 
I  understand  it,  to  take  aay  right  from  any  individual.  It  only  limita 
the  holding  by  one  man  to  six  hundred  ancl  forty  acres.  It  does  not  say 
that  if  he  nas  more  than  six  hundred  and  forty  acres  of  land  that  it 
shall  be  taken  away  from  him.  It  provides  that  a  man  shall  not  inherit 
more  than  six  hundred  and  forty  acres,  and  keep  that  in  property  such 
as  land;  that  it  shall  be  divided  up  and  sold,  where  it  exceeds  six  hun- 
dred and  forty  acres,  and  the  proceeds  divided  among  the  heirs.  There 
is  no  taking  away  of  private  property  from  individuals  in  that  respect. 
It  is  simply  limiting  the  ownership  of  that  which  is  conceded  to  b« 
wrong.  Now,  why  is  it  a  wrong,  and  why  should  the  public  have  a 
right  to  limit  the  holding  of  land?  Because  there  is  a  limited  quantity 
of  land  in  the  State.  It  is  not  like  a  great  many  other  things  in  which 
speculation  may  go  on  to  an  unlimited  extent  witliout  a  great  public 
injury.  There 'is  a  limited  amount  of  land,  and  land  is  the  basis  of  all 
iudustry.  Without  the  land  the  country  could  not  improve.  Well,  if 
they  are  going  to  have  the  whole  country  fenced  in  as  a  great  sheep 
range,  of  course  the  industries  of  the  country  must  languish.  The  man 
who  produces  that  which  we  eat  and  wear  and  supplies  the  commerce 
of  the  State,  is  the  one  who  builds  up  and  improves  the  State.  The 
great  landed  domain  of  the  State  should  be  thrown  open  to  the  people 
who  wish  to  come  here  and  engage  in  production.  Is  it  not  plain  to 
everyone  that  the  capitalist  can  go  and  fence  in  thousands  and  thou- 
sands of  acres  of  land  and  use  it  fur  a  great  range  for  sheep  and  cattle, 
and  make  enough  to  satisfy  him,  without  any  benefit  to  the  State,  while 
if  that  land  was  open  to  settlers  who  would  cut  it  up  into  farms  and 
improve  them,  it  would  be  very  profitable  to  the  State? 

'Thk  CHAIRMAN.    The  gentleman's  ten  minutes  have  expired. 

SPEECH   OF   HE.   REBRIKOTOS. 

Mr.  HERRINGTON.  Mr.  Chairman  and  Gentlemen  of  the  Com- 
mittee: I  am  exceedingly  gratified  at  the  prospect  which  the  looming 
intelligence  that  presented  the  last  amendment  has  opened  before  this 
Convention.  I  am  equally  glad  that  he  found  himself  in  his  proper 
position — out  of  order.  So  far  as  his  proposition  itself  is  concerned  it 
needs  no  argument,  and  was  clearly  foreign  to  the  point  at  issue.  The 
propositions  that  are  here  presented  and  advocated  must  commend 
themselves  to  every  thinking  man.  Whether  exactly  in  accordance 
with  the  opinions  that  each  and  all  of  us  entertain  in  regard  to  the 
future  prospects  of  this  country,  they  must  commend  themselves  to 
every  thinking  man  as  sound  in  principle.  None  of  you  will  maintain 
for  a  single  moin^nt  that  you  have  a  right  to  bring  into  this  world  pos- 
terity, and  turn  out  upon  the  world  hoodlums  to  find  their  way  as  best 
they  can,  without  making  any  provision  for  their  support.  What  one 
of  you  will  contend  that  you  ought  to  be  allowed  to  have  the  righ'l  to 
disinherit  any  one  of  that  posterity,  be  it  ever  so  humble,  or  degraded. 
What  system  has  been  engrafted  upon  your  law  that  authorizes  you  to 
disinherit  any  one  of  that  posterity  ?  Grant  you  the  right  and  your 
authority  is  unlimited,  and  you  may  disinherit  one  while  you  acid  to 
the  fortune  of  those  who  are  less  deserving.  It  is  a  caprice  that  is 
given  to  you,  and  guaranteed  to  you,  which  is  neither  a  right,  nor  has  it 
a  foundation  in  justice.  It  had  its  origin  in  the  divine  right  of  kings, 
which  is  still  maintained  in  Europe,  and  which  you  are  to-day,  by  the 
svstem  which  you  attempt  to  perpetuate,  endeavoring  to  fasten  upon 
tfie  people  of  the  State  of  California,  by  leaving,  or  engrafting  upon  the 
fundamental  law,  a  principle  which  would  be  carried  at  least  to  that 
extent.  Empires  have  been  founded  upon  the  right  which  you  here 
seek  to  maintain,  and  it  is  the  right  by  which  this  nation  will  be  over- 
whelmed in  the  end.  It  is  that  very  claim  of  right  to  perpetuate  all  the 
land  in  the  hands  of  the  few  against  which  all  rebel.  It  is  not  against 
your  right  in  property,  but  it  is  against  your  right  to  perpetuate  that 
power.  You  hold  it  in  your  hands  to  the  detriment  of  the  nation,  and 
of  this  State.  I  say  you  have  no  right  to  claim  it.  Your  better  judg- 
ment revolts  against  it.  I  do  not  know  whether  the  gentleman  from 
Tulare  was  en^ged  in  the  two  hundred  and  eleven  thousand  dollars' 
swindle  of  Montgomery  or  not. 

Mb.  brown.     I  was  not. 

Mb.  HERRINGTON.  I  care  not  whether  he  was  or  not.  It  is  that 
very  power  to  maintain  these  large  lande<l  estates,  upon  which  the  peo- 
ple may  not  enter  for  the  purpose  of  settlement 

Me.  TOWNSEND.    How  do  you  know  that  was  a  swindle? 

Mb.  HERRINGTON.  It  was  in  the  Legislature  of  eighteen  hundred 
and  sixty-three  that  that  land  was  voted  away. 

Mb.  TOWNSEND.    Didn't  he  obtain  his  land  under  the  law? 

Mb.  HERRINGTON.  He  obtained  it  by  a  swindle  in  the  Legisla- 
ture, against  which  I  voted  with  all  my  might.  Men  voted  for  it  that 
owned  six  sections  of  land  in  it.  Take  Watson  of  Los  Angeles.  It 
was  upon  that  basis  that  it  was  carried — men  voting  for  it  that  owned  it. 

Mr.  WILSON,  of  Tehama.  Prior  to  eighteen  hundred  and  sixty- 
two,  did  you  ever  know  land  legislated  away  to  a  corporation,  or  any 
one  else?  Under  the  Republican  rule  that  thing  come  in,  and  you  are 
a  Republican,  I  believe. 

Mr.  HERRINGTON.  I  do  not  argue  that  we  should  take  the  land 
from  these  men  because  they  got  it  dishonestly.  I  care  not  how  you 
obtained  the  property,  whether  honestly  or  dishonestly.  It  makes  no 
difference.  If  you  have  got  the  property  keep  the  property  until  you 
die;  but  what  right  have  you  to  say  that  a  portion  of  your  posterity 
shall  be  beggars  and  the  remainder  fed  in  luxury  and  pomp.  It  is 
against  that  principle  which  I  inveigh,  and  against  which  I  rebel,  and 
against  which  your  conscience  tells  you  that  you  ought  to  rebel.  That 
is  one  proposition  that  is  embraced  in  the  proposition  presented  by  the 
minority  report.    I  myself  am  not  satisfied  with  all  the  terms  of  that 
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report,  and  perhaps  I  am  not  willing  to  subscribe  to  the  proposition,  that 
the  amount  should  be  limited  to  six  hundred  and  fortv  acres.  But  I  am 
opposed,  and  this  Convention  should  be  opposed,  to  allowing  the  public 
lands  to  be  sold  in  grants  of  more  than  three  hundred  acres.  Your  vast 
territory  that  is  now  covered  with  your  timber  is  being  swept  away  and 
placed  into  the  hands  of  those  who  are  your  money  aristocracy.  You 
are  building  up  the  power  of  those  who  have  neither  the  intention  of 
building  up  the  State  or  helping  Republican  institutions,  but  act  merely 
for  the  purpose  of  mere  selnsb  gain.  They  become  independent  of  gov- 
ernmental control  and  power.  They  do  not  ask  you  for  your  assistance 
at  all.  They  enforce  their  will  by  their  power  against  law.  Now,  I 
say  that  this  proposition  ought  to  be  engrafted  upon  this  Constitution, 
so  that  when  a  man  comes  to  die,  if  he  is  possessed  of  this  large  landed 
power,  he  should  not  be  allowed  to  perpetuate  his  vast  power  in  the 
hands  of  one  individual,  and  particularly  if  he  is  the  father  of  poster- 
ity, whether  numerous  or  otherwise.  That  is  the  principle  that  we  are 
driving  at,  and  we  ought  to  take  some  steps  that  will  leave  it  unmis- 
takable   

Thb  CHAIRMAN.    Time  I 

SPEECH    OP   MB.   WILSON. 

Me.  WILSON,  of  Tehama.  Mr.  Chairman :  Prior  to  the  coming  in 
of  this  Republican  party,  who  ever  heard  tell  of  a  subsidy  being  granted  ? 
It  was  by  the  coming  in  of  that  party  that  all  the  lands  were  given 
away,  and  all  of  these  wrongs  have  beien  done.  The  old  Mexican  sol- 
diers that  fought  for  the  oountrj',  and  banded  it  down,  without  a  subsidy 
or  corporation  on  it,  for  every  poor  man  a  home.  We  all  came  here,  and 
some  went  to  mining,  and  some  went  to  farming.  Some  at  one  thing  and 
some  at  another,  just  as  men  ought  to  do.  We  settled,  some  of  us,  way 
in  at  the  foot  of  these  mountains,  with  our  stock,  and  with  our  wives 
and  children,  and  when  we  got  some  money  we  bought  more  land.  The 
first  tiling  we  knew,  here  came  in  some  people  from  the  east  that  were 
educated  m  subsidy  schools— and  what  do  wc  find  them7  The  first  thing 
we  knew,  they  got  an  Act  through  Congress  granting  away  one  half  of 
the  public  domain  of  this  State,  that  the  Mexican  soldiers  had  handed 
down  free  and  untrammeled,  without  a  corjioration  or  subsidy  on  it. 
They  legislated  all  this  money — enough  to  stock  that  road,  and  more 
too.  Now,  before  this,  the  countless  thousands  of  teamsters  were  hauling 
our  freight  to  the  foot  of  the  Rocky  Mountains.  They  bought  our  hay, 
barley,  horses,  and  mules,  and  they  gave  employment  to  every  man, 
woman,  and  child.  Y'ou  could  not  go  into  the  streets  of  Sacramento  for 
the  teams.  And  these  men,  by  one  sweep,  took  the  land,  took  the 
money,  and  took  the  business  of  the  country.  Now,  one  extreme  fol- 
lows another.  These  are  the  thieving  land  swindlers,  you  know;  and 
they  went  to  robbing  and  stealing,  and  now  their  papers  are  doing  all 
they  can  to  divert  attention  from  the  true  wmng  to  us  «ld  settlers  that 
came  here  in  'forty-nine  and  fought  back  the  Indians,  and  made  the 
homes  safe  for  them,  and  built  up  the  resources  of  the  country.  Now, 
I  say  that  these  men — these  Workingmen  here — they  were  bringing  up 
that  rear  guard.  I  didn't  see  one  of  these  men  on  the  battlefields  of 
Mexico.  I  did  not  see  one  of  these  men  when  it  took  brave  and  hon- 
orable men  'way  into  the  mountains,  making  roads  and  developing  the 
resources  of  this  country.  And  now  they  come  forward  and  propose  to 
tell  us  what  w*  shall  do  with  our  property  that  we  have  accumulated 
through  all  this  work,  when  these  men  would  not  take  it  as  a  gift.  It 
is  not  us  old  settlers  that  done  the  wrong ;  it  is  these  very  men  that  are 
grumbling  about  this  wrong  that  sided  right  in,  and  have  been  voting 
with  these  men,  and  lots  of  them  for  a  glass  of  whisky.  It  was  not  us 
old  settlers.    I  tell  you  we  have  done  them  no  wrong.    [Applause.] 

SPKECH  or  UK.  BARTON. 

Mr.  BARTON.  Mr.  Chairman:  Inasmuch  as  I  will  be  called  upon 
to  cast  my  vote  upon  this  question,  I  desire  to  occupy  a  portion  of  my 
ten  minutes  in  discussing  this  subject.  I  om  very  sorry  indee<l  to  see 
the  condition  of  the  sentiment  expressed  upon  this  floor.  To-day,  if 
you  please,  we  find  the  farmers  playing  banker.  To- morrow  we  find 
them  with  all  their  might  fighting  the  railroad.  Again,  to-morrow  we 
find  the  same  class  of  men  playing  banker,  and  tlien,  just  by  way  of 
change,  we  see  them  now  again  playing  land-grabbers.  Now,  sir,  we 
have  been  accused  of  stating  something  here  that  was  not  in  accordance 
with  justice,  in  regard  to  our  declarations  of  principles.  First,  "  the 
public  lands  are  the  heritage  of  the  people,  and  ought  to  be  donated  to 
actual  settlers  in  small  quantities."  That  is  one  of  our  declarations. 
The  second  declaration  upon  that  subject  is  that "  land-grabbing  must  be 
stopped."  Now,  Mr.  Chairman  and  gentleman,  I  wish  to  say  to  you  in 
all  candor,  that  before  the  nation,  and  before  the  people  of  this  State, 
the  leadcrsof  the  two  so-called  political  parties — Democratic  and  Repub- 
lican—stand to-day  indicted.  They  stand  indicted  before  the  world  of 
civilization  in  their  course.  Thev  have  promised  reform  from  one  end 
of  the  nation  to  the  other,  and  the  result  has  been  that  they  have  broken 
faith  with  the  people.  Now,  upon  the  subject  of  land  matters,  I  am 
pledged  to  no  agrarian  measure.  There  was  nothing  ever  ex|iected  of 
me  when  I  was  at  home  during  the  campaign  last  June  to  which  I  sub- 
scribed except  this  in  this  declaration  that  I  have  just  read,  that  land 
grabbing  must  be  stopped.  Now,  sir,  the  way  to  interpret  that  is  this, 
that  all  the  lands  belonging  to  the  State  apd  nation,  so  far  as  our  power 
is  concerned,  shall  be  held  in  trust  for  the  people.  And  to  go  farther 
than  that  we  have  not  been  asked;  and  had  I  been  asked  to  pledge 
myself  on  such  a  proposition  I  would  not  have  done  it.  I  am  not  here 
to  disturb  the  rights  of  property.  It  is  a  dangerous  precedent.  I  will 
not  uphold  it  I  denounce  it  as  unjust  and  unnatural.  And  I  want  to 
say  to'  the  gentlemen  of  this  Convention,  as  my  vote  will  be  recorded,  I 
want  it  distmctly  understood  that  if  the  provisions  that  we  have  engrafted 
into  the  revenue  law,  or  that  we  propose  to  send  out  as  the  fundamental 
law  of  this  State,  will  not  curtail  this  land-|rabbing  matter,  then, 
sir,  I  do  not  know  in  what  other  manner  or  plan  it  can  be  curtailed.    We 


have  declared  for  equal  taxation,  and  I  believe  that  if  equal  taxation 
will  not  produce  this  result  that  any  other  plan  would  be  revolutionary, 
and  one  which  I  would  stand  up  to  denounce.  Believing  this  to  be  the 
highest  duty  of  citisenship,  I  claim  my  right  to  put  myself  properly 
upon  the  record.  I  am  a  poor  man.  I  was  here  almost  thirty  years 
ago.  This  vast  country,  from  one  end  to  the  other,  was  at  my  disposal. 
I  could  have  taken  the  richest  parts  of  the  San  Jo»£ — that  was  not  then 
covered  by  grant.  I  could  have  taken  the  very  flower  and  garden  of 
the  State.  But  no,  I  was  simply  here  as  a  school  boy — leaving  my  school 
and  coming  here  to  delve  fur  gold  in  the  mountains.  Then  I  returned 
to  my  home  and  my  people,  there  to  make  my  home.  Others  remained, 
who  saw  in  the  soil  a  future  fortune.  They  seized  upon  it- -some  of 
them  honestly  and  honorably — and  by  virtue  of  their  industry  and  fru- 
gality secured  to  themselves  and  their  children  homesteads  which  I  will 
never  raise  my  voice  or  cast  my  vote  to  disturb.  But  all  lands  that  haye 
been  fraudulently  secured ,  I  watit  to  know  if  there  is  no  power  in  the  people 
to  ascertain  and  investigate,  and  go  down  to  the  bottom  of  these  frauds 
and  investige  the  title  whereby  they  have  secured  these  lands.  I  want 
the  people  to  have  the  power  to  go  into  an  investigation,  and  determine 
whether  there  is  any  fraud;  and  if  so,  I  want  that  property  to  revert  to 
the  State  and  to  the  people  of  the  nation.  The  Republican  party,  with 
the  connivance  of  the  leaders  of  the  Democratic  party,  have  given  away 
the  better  portion  of  the  nation.  They  have  belied  their  professions  and 
their  trust.  I  stand  up  as  a  Workinginan  and  make  that  assertion.  I 
make  it  boldly,  and  I  have  the  documents  and  the  documentary  evi- 
dence to  prove  it.  But  that  is  nothing.  The  question  is,  has  this  title 
so  crystallized  that  the  nation  and  the  Btate  cannot  get  at  the  bottom  of 
this  fraud?  If  so,  then  it  must  remain  so.  But  if  there  is  any  power 
in  the  people  of  the  State  or  the  nation  whereby  they  can  prove  a  legiti- 
mate acquisition  of  this  property,  I  am  in  favor  of  its  coming  bock  to  the 
people.  Therefore,  Mr.  ('hairman,  without  wishing  to  detain  this  com- 
mittee, I  deaire  to  leave  it  to  the  wisdom  and  the  justice  of  this  Conven- 
tion to  determine  whether  we  are  false  to  our  professions,  or  whether  wo 
have  pledged  ourselves  to  the  people  of  this  State  upon  anv  principle 
that  is  not  within  the  bounds  of  decency  and  justice.  I  de^v  any  man 
upon  this  floor  to  say  that  we,  the  W'orkingmen's  party,  have  ever 
pieiiited  ourselves,  publicly  or  otherwise,  to  any  measure  that  is  not  con- 
sistent with  harmony  and  good  government.  Mr.  Chairman,  in  conclu- 
sion, let  ine  say,  as  my  time  is  not  run  out,  that  this  is  a  very  important 
fight.  This  is  a  very  important  matter.  It  is  one  of  seriousness;  it  is 
one  that  should  agitate  every  honest  man's  mind  in  the  land.  The 
question  is,  shall  we  establish  in  this  State  a  system  of  landlordism  T 
Shall  wc  perpetuate  a  system  of  landlordism!  I  now  repeat,  in  conclu- 
sion, that  it  IS  the  higKest  duty  of  American  citizenship,  by  all  means, 
so  far  as  in  our  power,  to  prevent  history  repeating  itself. 

8PEKCR    OF    MR.   BIOOS. 

Mr.  BIGGS.  Mr.  Chainnan ;  In  this  discus«ion  I  propose  to  deal 
fairly  and  squarely  with  all  parties,  and  I  hope  I  won't  be  misuuder- 
stooii.  The  Convention  iu  Butte  County,  when  they  nominated  delegates 
to  this  Convention,  adopted  a  plank  in  their  platform  discouraging  the 
acquisition  of  large  landed  estates,  and  I  indorse  every  seutiment 
expressed  in  that  platform.  We  know  that  these  large  landed  estates  are 
an  evil ;  but  the  question  is,  Mr.  Chairman,  and  gentlemen  of  the  Con- 
vention, how  are  we  to  remedy  that  evil?  Are  we  to  do  it  by  confisca- 
tion? I  took  a  solemn  oath  that  I  would  support  the  Constitution  of  the 
United  Stales  and  the  Constitution  of  the  State  of  California,  and  so 
help  me  God,  to  the  best  of  my  ability,  I  am  going  to  support  theiu.  I 
believe  in  doing  so.  I  will  do  what  m^  constituents  demand.  I  wear 
the  collar  of  no  corporation  and  no  individual.  I  hold  myself  person- 
ally responsible  to  my  constituents  and  to  the  people  of  the  State  for 
every  declaration  and  statament  I  make  in  this  Convention.  Like 
Thomas  U.  Benton,  I  take  my  stand  by  the  great  maxim  that  it  is  never 
right  to  inquire  into  the  expediency  of  doing  wrong.  Yes;  I  take  my 
stand,  as  Benton  took  his  stand,  upon  that  question.  I  want  to  state  in 
the  beginning  of  this  discussion — I  am  sorry  that  I  cannot  have  more 
time  than  I  will  have,  but  I  ask  gentlemen  tojiear  with  me  as  patiently 
as  they  can.  I  cannot  uphold  this  confiscation  of  property  as  propoeeil 
in  the  minority  report  offered  by  the  gentleman  from  San  Francisco. 
Section  ten,  article  one,  of  the  Constitution  of  the  United  States  says: 

"  No  State  shall  enter  into  any  treaty,  alliance,  or  confederation ;  grant 
letters  of  marque  and  reprisal;  coin  money;  emit  bills  of  credit;  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts;  pass 
any  bill  of  attainder,  or  ex  post  facto  law,  or  law  impairiug  the  obliga- 
tions of  contracts;  or  grant  any  title  of  nobility." 

Now,  sir,  I  appeal  to  every  gentleman  within  the  sound  of  my  voice 
if  you  can  pass  this  section  and  confiscate  a  man's  property?  If  a  man 
has  over  six  hundred  and  forty  acres  that  is  not  cultivated  for  twelve 
months,  any  man  can  go  upon  it  and  cultivate  it  for  one  year,  and  at 
tbe  end  of  that  time  he  can  tender  the  owner  of  the  land,  who  has  a 
bona  fide  title  to  it,  the  assessed  value  of  it  and  take  it.  Is  not  that  con- 
fiscation in  the  /ull  acceptance  of  the  term?  If  there  has  been  any 
corruption,  as  my  friend  irom  Humboldt  suggests,  I  want  to  probe  it  to 
the  bottom ;  but,  sir,  there  is  no  proposition  of  that  kind. 

Now,  I  propose  to  read  another  section  or  two  from  the  Constitution  of 
tbe  United  Stales  to  bear  me  out  in  my  assertions,  and  I  am  in  hopes 
that  gentlemen  will  bear  with  me.  I  am  not  much  of  a  declaimer,  but 
I  will  give  you  a  few  facts,  and  I  ask  you  to  ponder  it  well.  Do  they 
propose  for  this  State  to  go  further  than  the  United  States  can  go?  Do 
they  propose  to  override  the  Constitution  of  the  United  States? 

"Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  eom- 
fort.  No  person  shall  be  convicted  of  treason  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  a  confession  in  open  Court. 

"Tbe  Congress  shall  have  power  to  declare  th'e  punishment  of  treason. 
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but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted." 

Now,  sir,  the  gentleman  gets  up  here — when  the  father,  like  the  gentle- 
man from  Tehama,  has  fought  the  Indians  and  accummulaled  two  sections 
of  land — and  proposes  that  if  he  has  but  one  child,  when  he  is  called  to 
take  his  exit  from  this  world,  he  shall  have  no  power  of  willing  or 
devising  that  land  to  his  heir.  Why,  sir,  you  step  beyond  the  Constitu- 
tion of  the  Federal  Governmeut,  even  for  the  henious  crime  of  treason. 
Uere  is  the  Constitution,  read  it  for  yourself.  I  propose  to  go  a  little 
farther  on  this  point.  Article  V  of  the  amendments  to  the  Constitution 
of  the  United  States,  says : 

"No  person  shall  beheld  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  ot  a  Qrand  Jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  wbon  m 
actual  service,  in  time  of  war  or  public  danger;  nor  shall  any  person 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb; 
nor  shall  b«  compelled,  in  any  criminal  case,  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation." 

And  yet,  gentlemen  get  up  on  this  floor  and  attempt  to  deprive  men 
of  property  that  they  have  accummulated.  I  see  a  gentleman  here, 
that  brings  something  to  my  mind.  I  will  give  you  an  illustration. 
Here  is  Mr.  Reed,  whom  I  have  known  perhaps  for  twenty  years. 
Twenty  or  twenty-five  years  ago  he  settled  on  the  lands  he  now  lives  on. 
Yes,  he  commenced  by  purchasing  a  grant,  and  be  found,  sir,  that  the 
grant  was  rejected.  Then  he  was  compelled  to  locate  under  the  govern- 
ment. Then  he  found  that  he  had  to  purchase  under  the  Swamp  Land 
Act.  Then  he  found  that  it  was  a  town  site,  and  bad  to  buy  again, 
making  four  times  that  he  had  to  purchase  that  land.  He  has  heen 
working  there  some  twentv-six  year9,and  accummulated  about  twenty- 
four  thousand  acres  of  lan<I,and  has  anient  one  hundred  thousand  dollars 
in  the  improvement  of  that  property ;  and  yet  this  Convention  proposes, 
by  the  amendment  offered  by  tne  gentleman  from  San  Francisco,  to  say 
that  he  shall  not  devise  that  to  bis  children.  The  whole  energy  of  bis 
life  has  been  devoted  to  promoting  the  agricultural  interest  of  the  State, 
and  helping  to  build  it  up;  and  now,  gentlemen  say,  that  Mr.  Reed 
shall  not  have  the  privilege  of  willing  his  land  in  quantities  of  over  six 
hundred  and  forty  acres.  I  consider  it  confiscation  of  the  darkest  dye 
and  deepest  hue.  What  does  the  Constitution  of  your  own  State  say? 
You  gentlemen  that  have  come  here  and  taken  a  solemn  oath  to  support 
it,  listen.    It  says : 

"All  men  are  by  nature  free  and  independent,  and  have  certain 
inalienable  rights,  among  which  are  those  of  enjoying  and  defending 
life  and  liberty,  acquiring,  possessing,  and  protecting  property,  and  pur- 
suing and  obtaining  safety  and  happiness." 

Gentlemen  of  the  Convention,  that  is  true  as  Holy  Writ.  I  say,  that 
a  man  who  does  not  provide  for  his  own  household  in  the  future  is  worse 
than  an  infidel,  and  my  construction  of  the  Scripture  is,  that  an  infidel 
is  worse  than  the  devil.  [Laughter.]  If  I  had  a  little  more  time  I 
would  like  to  read  from  the  sayings  of  the  distinguished  statesman, 
Thomas  H.  Bention.  If  I  had  time  to  read  what  Benton  says,  I  am 
satisfied  that  the  gentlemnn  would  be  willing  to  withdraw  their  amend- 
ments and  put  them  in  the  waste  basket,  where  they  belong.  If  you 
have  this  right,  why  haven't  you  the  right  to  divide  the  money  and 
town  lots  as  well  as  the  land  ?  '  Why  don't  you  propose  to  divide  up  the 
property  in  San  Francisco?  I  have  accumulated  and  own  eight  hun- 
dred acres  of  land,  and  I  work  all  that  land.  I  propose  to  cultivate  all 
that  land.  If  these  gentlemen  who  are  so  clamorous  for  land  will  come 
to  my  section  of  the  country,  I  will  go  with  them  and  show  them  where 
they  can  preempt  one  hundred  and  sixty  acres.  They  can  homestead 
eighty  acres.  But  they  do  not  want  to  work.  The  disposition  is  not  to 
go  to  work  in  the  harvest  field.  They  can't  stand  one  hundred  and 
fifteen  degrees  in  the  harvest  field.  If  they  want  land,  I  will  go  with 
them.  We  can  go  to  Butte,  Yuba,  Lassen,  Trinity,  Shasta,  or  Modoc, 
and  can  preempt  one  hundred  and  sixty  acres.  But,  gentlemen,  you 
love  the  city  too  well.  You  love  the  cool  breezes  in  the  Summer  time. 
Then,  why  send  up  this  howl  against  the  men  who  have  labored  for 
years  and  accumulated  some  means,  and  invested  those  means  in  real 
estate?  Why  do. you  propose  to  confiscate  his  property?  I  had  pro- 
posed to  answer  the  argument  of  the  gentleman  who  said  that  the  Dem- 
ocratic party  and  the  Republican  party  had  been  so  corrupt;  that  they 
had  given  away  all  the  land ;  that  they  had  promised  certain  things  in 
their  platform  and  failed.  I  have  only  time  to  ask  how  long  since  the 
gentleman  was  a  member  in  full  fellowship  with  one  of  these  parties 
and  bolstering  up  its  platforms? 

BPEECB  OF  HB.  UcriBLAlTD. 

Mr.  McFARLANS.  Mr.  Chairman :  I  would  like  to  know  whose  ox 
is  being  gored  now?  [Laughter.]  Now,  sir,  our  Grangers  have  insti- 
tuted a  political  organization  against  the  balance  of  the  world.  Suppose 
all  the  Dalance  of  the  world  should  unite  against  them,  where  would 
they  be?  Nowhere!  the  response  is.  Now,  sir,  I  do  not  understand 
how  a  majority  of  this  committee  can,  with  any  consistency  whatever, 
refuse  to  adopt  this  rejxirt  of  the  minority  of  the  Committee  on  Laud 
and  Homestead  Exemption.  Now,  sir,  we  have  been  going,  from  the 
commencement,  upon  this  theory,  that  if  lawfully  or  otherwise  a  man 
has  acquired  more  property  than  his  neighbors,  it  ought  to  be  taken 
away  from  him  either  by  forcing  him  to  use  it  in  such  a  way  as  that  he 
can  make  nothing  out  of  it,  or  by  confiscating  a  part  of  the  profits  or 
proceeds  of  it.  Now,  is  not  that  so?  When  in  eighteen  hundred  and 
forty-nine  immigration  set  in  from  the  East,  those  who  came  here  found 
a  sortof  virgin  world.  They  had  this  Pacific  world  before  them.  There 
was  a  variety  of  enterprises.  Men  could  go  to  mining;  they  could  go 
into  construction  of  ditches;  they  could  go  to  practicing  law;  they  could 
go  to  acquiring  land;  they  could  go  into  merchandising;  could  erect 
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buildings;  build  railroads, or  doanything  they  chose.  Each  man  had  the 
whole  world  open  before  him.  Now,  the  theory  of  this  Convention  is 
this:  that  nothing  shall  be  counted  to  the  credit  of  pioneer  enterprise; 
that  if  I  happen  to  come  here,  leaving  the  comforts  of  an  Eastern  home, 
and  making  up  my  mind  to  go  into  the  business  of  mining,  and  find  a 
mine  before  you  come,  which  pays  me  well,  when  you  come  you  say, 
give  me  a  portion  of  your  mine;  or,  you  will  say,  let  us  confiscate  a  por- 
tion of  the  proceeds  to  the  public,  so  that  we  will  be  getting  a  portion  of 
it.  Another  man  will  say,  I  will  put  my  money  and  energy  into  build- 
ing ditches,  an<l  supplying  miners  and  others  with  water.  It  is  a  haz- 
ardous enterprise,  but  it  turns  out  to  be  a  good  thing.  This  Convention 
has  said  that  he  must  not  have  the  proceeds  of  this  water.  Y'ou  will 
regulate  that,  and  say  how  much  be  shall  charge  for  it.  If  a  man  puts 
his  energy  and  money  into  building  gas  works  and  lighting  a  city,  with 
the  consent  of  every  l>ody,  and  it  turns  out  that  these  gas  works  are  pay- 
ing pretty  well,  this  Convention  says  take  away  the  profits,  or  confiscate 
them.  The  same  way  with  a  railroad.  Now,  when  we  come  to  tho 
land — the  big^t  monopoly  in  the  world — a  monopoly  which  takes  the 
the  very  service  of  the  earth,  and  does  not  give  you  a  place  to  bo  born 
on,  then  they  say  this  is  outrageous  confiscation;  that  it  is  a  violation  of 
the  Constitution  of  the  United  States.  Suppose  it  is — we  can  secede 
from  the  infernal  government.  A  good  many  members  here  have  been 
in  favor  of  that  before,  and  why  not  do  it  now?  Why  not  say,  secede 
from  the  General  Government  if'  it  is  in  the  way  at  all.  I  do  not  know 
that  this  report  is  against  the  Constitution  of  the  United  States,  but  if  it 
is,  that  is  a  very  small  matter.  These  great  monopolies  are  of  more 
importance  than  any  national  consideration.  Here  are  men  owning 
twenty  thousand,  thirty  thousand,  and  fifty  thousand  acres  of  Aid. 
What  right  have  they  to  so  much  land?  The  gentleman  from  Tehama 
says  he  bought  it.  What  difference  does  that  make?  What  business 
has  he  to  get  that  many  acres  of  land?  What  does  it  matter  how  a  man 
got  it?  Now,  sir,  upon  his  own  statement  he  got  that  land  because  he 
came  here  in  eighteen  hundred  and  forty-six,  or  eighteen  hundred  and 
forty-seven.  Now,  he  stands  here  with  twenty  thousand  or  thirty  thou- 
sand acres  of  land,  and  there  are  hundreds  of  men  roaming  over  the 
Slate  without  a  place  to  lay  their  heads.  Is  that  right?  I  would  like 
to  have  some  of  this  land  myself.  [Laughter.]  I  see  that  other  men 
have  been  smarter  than  I  have,  and  they  have  got  more  than  I  have ; 
there  are  lota  of  men  worse  off  than  I  am.  I  would  like  to  know  what 
business  a  man  has  to  have  more  than  six  hundred  and  forty  acres  of 
land?  If  a  man  cannot  live  on  that,  be  ought  to  die.  [Laughter.] 
We  don't  want  a  man  to  have  a  right  to  buy  this  land.  It  don't  mat- 
ter about  buying  it.  That  don't  make  any  difference.  If  they  had  a 
legal  right,  what  difference  does  it  make?  We  are  strong,  and  we  have 
a  right  to  say  what  they  shall  do  with  it.  We  want  to  say  that  we  have 
a  right  to  go  and  take  it.  All  this  section  says  is,  that  we  must  pay  the 
assessed  value.  I  do  not  understand  that  any  farmer  has  ever  given  in 
his  land  to  any  Assessor  for  less  than  it  is  worth.  [Laughter.]  Of  course 
not.  What  harm  is  there  in  that?  Suppose  the  gentleman  from  Tehama 
is  cultivating  perhaps  a  thousand  acres, and  is  holding  the  rest  for  specu- 
lation? He  wants  to  make  mouey  on  it  in  the  next  ten  years.  Now,  he 
has  given  in  that  land  at  its  fair  valuation,  and  all  this  report  says  is  that 
I  may  go  and  settle  upon  the  land  and  pay  him  a  fair  valuation,  which 
is  the  valuation  given  to  the  Assessor.  'There  is  nothing  wrong  about 
that,  as  I  see.  I  do  not  understand,  at  all,  sir,  how  we  can  be  consistent, 
when  we  are  striking  at  these  other  monopolies,  as  we  call  them,  when 
we  are  taking  away  their  property,  when  we  are  regulating  the  use  of  it, 
unless  we  do  it  to  this  greatest  of  all  monopolies — the  monopoly  of  the 
earth  itself,  which  God  Almighty  gave  to  us  as  a  home  for  all  men. 

Mr.  TOWNSEND.  I  am  willing  to  give  the  gentleman  all  the  land 
he  is  willing  to  cultivate  himself. 

Mb.  McFA BLAND.  I  am  not  one  of  the  kind  that  wants  to  culti- 
vate. If  he  will  give  me  a  portion  of  his  land  I  would  want  to  sell'  it, 
I  am  not  in  that  business;  but  I  am  talking  of  the  great  number  of  men 
that  want  land  and  will  cultivate  it. 

Mb.  WILSON,  of  Tehama.  I  am  not  at  all  surprised  that  after  legis- 
lating one  half  of  our  domains  away  you  want  our  land. 

Mr.  McFARLAND.  I  am  willing  to  confiscate  all  of  them;  take  it 
all,  sir.  I  think  that  this  Convention  cannot  be  consistent  without 
having  these  amendments.  You  have  done  it  with  every  other  kind  of 
properly,  and  why  not  with  land?  To  speak  seriously  there  is  more 
reason  for  it.  There  is  undoubtedly  a  great  deal  of  reason  in  saying 
that  a  man  should  not  acquire  a  large  tract  of  land  and  turn  it  into  a 
deer  park,  when  there  are  plenty  of  other  men  in  the  State  that  want 
land. 

The  CHAIRMAN.    Time. 

SPEECH  or  MB.  UOBPBT. 

Mb.  MURPHY.  Mr.  Chairman:  I  deem  it  a  duty  which  I  owe  to 
myself  to  make  a  few  remarks  upon  this  all-important  question ;  not  that 
I  think  that  I  can  throw  any  new  light  upon  the  subject,  but  because,  as 
a  member  of  the  Legislature  of  eighteen  hundred  and  seventy -three-four, 
of  which  the  distinguished  gentleman  from  San  Francisco,  Mr.  Estee,  was 
the  Speaker,  I  was  appointed  as  Chairman  of  the  Committee  on  Land 
Monopolv,  and,  as  such  Chairman,  took  considerable  testimony  upon 
that  sub/ect,  and  made  a  somewhat  lengthy  report  upon  that  subject, 
which  can  be  found  in  the  appendix  to  the  Journal  of  the  twentieth 
session  of  the  Legislature.  My  views  have  undergone  considerable 
change  since  that  tim«.  Notwithstanding  that  change  I  still  believe 
that  land  monopoly  in  tho  State  of  California  is  a  great  and  blighting 
curse,  and  that  the  people  of  this  State  who  have  felt  it  so  severely  have 
been  calling  upon  us  for  redress.  Land  is  as  much  ttie  support  of  animal 
and  vegetable  matter  as  water  and  air,  and  one  of  the  primal  necessities 
of  biiman  existence.  The  acquisition  of  large  land  estates  in  foreign 
countries,  and  particularly  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  haa  been  the  cause  of  the  great  impoverishment  of  the  people 
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and  the  general  discontent  that  everywhere  prevails.  Not  so  across 
the  channel  in  the  sunny  land  or  France,  where  this  system  of  land 
monopoly  has  been  broken  np.  Content  and  prosperity  is  evident 
on  every  hand.  But  this  state  of  aflairs  is  not  confined  to  European 
countries  alone.  Here  in  our  own  golden  State,  scarcely  thirty  years 
in  existence,  young  as  is  our  civilization,  we  have  here  a  landed  aris- 
tocracy— men  who  lord  it  over  as  many  acres  as  do  the  British  land- 
lords. California  contains  one  hundred  and  fifty-nine  thousand 
square  miles.  We  have  upon  her  surface,  according  to  the  re|iort  of 
the  State  Board  of  Equalization  in  the  year  eighteen  hundred  and 
seventy-three,  one  hundre<l  and  twenty-two  landholders  each  of  whom 
own  twenty  tliousant^  acres  and  upwards;  sixty-seven  of  whom  own 
an  average  of  seventy-three  thousand  acres,  or  one  hundred  and 
fourteen  s<iuare  miles  each;  one  hundred  and  fifty-eight  who  own  ten 
thousand  acres  each,  and  so  on  in  prop'>rtion.  The  average  holding  is 
four  limes  the  amount  of  the  British  landholders.  This  being  taken  as 
a  fact,  the  question  for  u»  to  determine  is:  What  can  we  do  about  it? 
Would  it  be  wise,  would  it  be  politic,  would  it  be  in  accordance  with  the 
principles  of  justice,  to  disturb  the  |)ossession  of  these  men  who  have 
acquired  their  lands  honestly,  and  paid  the  General  Uovemment  or  the 
State  of  California?  As  my  friend,  Mr.  Wilson,  has  stated,  men  come 
here  in  the  early  days  and  acquired  pro|)erly  under  all  sorta  of  difficul- 
ties. Would  it  be  just  to  take  their  lands  from  them,  or  in  any  way  to 
disturb  them  in  their  possession?  I  think  not.  I  think  it  would  come 
in  conflict  with  one  o(^  the  cardinal  principles  of  the  American  Govern- 
ment, the  rii;ht  to  acquire  and  p>ssess  property.  It  is  true  that  a  great 
tmrtion  of  the  piiblic  soil  of  this  State  has  been  acquired  by  fraud  and 
by  treachery  ol  the  deei)e3t  dye.  That  is  not  for  us  to  determine.  It  is 
a  question  for  the  Courts.  This  Convention,  in  roy  opinion,  sits  twenty 
years  too  lute  to  remedy  this  evil,  this  monojioly  of  the  fairest  portion 
of  Goil's  footstool,  the  soil  of  California,  from  being  monopolized  by  the 
few  to  the  detriment  of  the  manv.  The  question  only  remains:  What 
shall  we  do  with  the  future?  \Ve  cannot  disturb  these  men  in  their 
]K>ssessions,  and  my  opinion  is  that  by  a  syatern  of  taxation,  graded  or 
otherwise,  this  evil  can  be  reached,  and  can  be  reached  in  no  other  man- 
ner. I  have  read  the  conclusions  in  the  report  of  the  minority  of  the 
Committee  on  Land  and  Homestead  Exemption,  and  while'  I  agree 
with  their  general  principles,  I  cannot  and  will  not  indoi-se  the  con- 
clusions at  which  they  arrive,  because,  as  I  said  before,  I  consider  them 
in  conflict  with  the  spirit  of  our  laws  and  the  provisions  of  our  Consti- 
tution. 

While  I  am  on  the  floor  at  the  present  time  I  wish  to  make  allusion 
to  a  remark  that  was  made  yesterday,  in  regard  to  a  certain  bill  which 
has  been  introduced  in  Congress  at  the  present  session  by  the  Honorable 
J.  K.  Luttrell,  reurescutiug  the  Third  Congressional  District,  and  which 
has  been  favorably  re|)orted,  whereby  scrip  that  was  issue<l  some  time 
ago  to  Oregonians  for  wagon-road  purpos'cs,  is  sought  to  be  placed  upon 
tlie  Klamath  Indian  Reservation.  If  that  is  the  fact,  I  say  it  is  an 
otitragc  upon  the  settlers,  and  that  in  the  name  of  my  constituents  I 
protest  against  it.  Two  vears  ago  last  Winter  I  introduce<l  and  passed  a 
memorial  through  both  hou.'e.s  of  the  Legislature,  which  was  forwarded 
by  the  Governor  to  Congress,  requesting  them  to  throw  open  this  old 
abandoned  reservation  to  the  settlers  that  were  upon  it,  and  who  have 
been  u|)on  it  since  eighteen  huniireil  and  fifty.  We  petitioned  them  Inst 
Winter  to  do  this,  and  this  Committee  on  Lands  in  Washington,  instead 
of  obeying  that,  has  rejiorted  a  bill  which  tears  this  land  from  their 
grasp  and  sends  them  forth  upon  the  cold  charity  of  the  world.  I  say 
it  is  an  outrage  and  it  is  an  infamy,  and  I  desire  to  call  the  attention  of 
the  press  of  this  State  U^  that  fact.  If  it  is  a  job  of  land  speculators  I 
think  it  is  time  that  the  jieople  were  rising  to  the  fact.    [Applause.] 

REMARKS  OF   MR.  SHAFTER. 

Mr.  SIIAFTER.  Mr.  Chairman:  I  have  a  single  word  to  say  as 
regards  the  overcoming  of  this  evil  by  taxation.  To  take  this  property 
o|)en  and  above  board  is  confiscation ;  to  take  it  by  taxation  is  like  sneak- 
ing in  at  the  back-door  and  stealing  your  hat  and  coat  while  you  are  at 
dinner.  That  is  the  only  d>flercnce.  When  the  gentlemen  who  bring 
forth  this  proposition  were  voting  a  million  of  dollars  of  the  public 
money  to  the  Central  Pacific  Railroad  Company,  I  was  voting  agamst  it, 
and  was  talking  against  it.  They  see  their  error  now.  This  fourth  sec- 
tion was  passed  at  the  Irish  American  Hall  in  San  Francisco  in  svibstance. 
I  took  occasion,  in  the  address  that  I  delivered  before  the  State  Agricul- 
tural Society  last  Fall,  to  exjuse  its  fallacies,  and  I  call  attention  to  that 
address  for  my  views  u|)on  that  subject.  No  man  ever  heard  me  utter  a 
declaration  in  favor  of  the  aggregation  of  large  tracts  of  land  in  the 
hands  of  one  man.  It  is  opposed  to  public  policy  ;  it  is  against  the  pub- 
lic good.  There  is  no  doubt  about  it.  A  man  must  be  insane  who  will 
hold  any  different  proposition.  But  this  state  of  things  exists  at  the 
present  time,  and  the  only  question  is  as  to  the  future,  and  I  can  conceive 
no  remedy,  except  by  preventing  it  in  the  future.  Now,  it  seems  to  me 
that  the  gentlemen  who  drew  up  this  section  have  got  something  to  learn 
about  the  use  of  language.  "  No  (lerson  shall  forever  hereafter  be  per- 
mitted to  acquire,"  etc.  What  is  the  use  of  the  word  "forever,"  I  can 
not  see,  unless  it  is  to  prohibit  him  from  owning  more  than  six  hundred 
and  forty  acres  when  he  gets  into  the  other  world.  It  is  clear  that  it  is 
a  violation  of  the  principle  that  regulates  human  industry.  The  right 
to  labor  and  acquire  property  is  all  that  makes  man  worth  anything  at 
all  in  this  world.  How  shall  he  invest  it?  If  there  is  any  great  public 
reason  why  he  should  not  invest  it  in  land,  declare  it,  and  prohibit  it. 
But  it  is  a  violation  of  individual  right.  A  man  sometimes  wants  more 
than  six  hundred  and  forty  acres,  but  you  say  he  shall  not  buy  it  at  all. 
It  may  be  absolutely  necessary  for  a  "man  who  has  six  hundred  and 
forty  acres  to  buy  one  hundred  acres  more,  in  order  to  make  what  he 
has  valuable  to  him;  but  you  say,  arbitrarily,  that  he  shall  not  acquire 
it.  I  have  got  more  than  six  hundred  and  forty  acres,  and  I  would  like 
to  know  how  my  children  are  to  divide  it  if  I  should  die  without  a  will. 


You  have  not  provided  for  that  I  have  it  under  a  UnitM  States  Patent. 
It  says  that  1  shall  have  and  hold  it,  my  heirs  and  assigns,  forever.  I 
have  got  heirs,  and  the  law  says  who  they  are.  The  Constitution  of  the 
United  States  protects  that  contract.  The  contract  says  that  ray  heirs 
shall  have  and  hold  it,  and  your  Constitution  says  they  shall  not  have 
and  hoUl  it.  Which  is  going  to  prove  the  better,  the  Unite<l  States  Gov- 
ernment or  these  damnable  secession  notions  that  have  been  running 
through  this  Convention  up  to  this  moment?  I  hope  you  will  have  a 
chance  to  try  it.  I  think  perhaps  the  United  States  patent  will  prevail 
in  spile  of  this  Constitution.  The  school  master  is  abroad.  This  section 
is  bungliugly  drawn,  and  some  portions  of  it  I  can  see  no  sense  in  at 
all. 

Mr.  O'SULLIVA^-  As  you  agree  in  the  main  with  the  principle 
that  land  monopoly  is  wrong  and  you  object  to  the  sections  as  drawn 
up,  why  not  on  your  part  introduce  an  amendment  that  will  carry 
out  that  purpose  of  prohibiting  this  monopoly  of  large  estates? 

Mr.  SHAFTER.  Because  I  think  this  section  is  directed  to  the  pres- 
ent holding  of  land  over  which  this  Convention  has  no  power.  As  to 
what  may  be  done  in  the  future,  I  will  join  with  the  most  ultra  to  pre- 
vent the  accumulation  of  the  public  domain,  which  is  now  public  in 
the  hands  of  anvbody. 

Mk.  O'SULLfVAK.  There  is  no  person  in  this  Convention  that 
respects  the  rights  of  gentlemen  who  have  got  their  property  honestly, 
more  than  I  do. 

Mr.  SHAFTER.  Such  was  the  assertion  of  Mr.  O'Sullivan  to  me 
and  I  have  no  doubt  it  is  true;  but  this  section  is  different.  It  provides 
that  all  lands  over  and  above  six  hundred  and  forty  acres  of  which  a 
persons  dies  lawfully  possessed,  shall  be  sold  to  the  highest  bidder  fur 
cash. 

gPEICa  or  HR.  HOWARD. 

Mr.  HOWARD.  Mr.  Chairman:  If  I  understand  the  dria  of  the 
remarks  of  the  gentleman  from  Sacramento,  be  is  pretty  much  in  the 
condition  of  the  Irishman  who  was  declaiming  in  favor  of  a  division  of 
property,  and  some  one  said  to  him,  "  Why,  Dennis,  if  you  divide 
now  it  will  soon  get  back  into  the  same  bands,  and  what  will  you  doT" 
Says  he,  "  Be  jabbers,  I  will  divide  again  I"  That  seems  to  be  the  moral 
of  his  disomrse.  But  I  think  the  trouble  with  the  gentleman  is,  when 
he  speaks  of  the  Central  Pacific,  that  the  ox  of  the  Central  Pacific  has 
been  gored,  and  now  he  wishes  to  gore  every  other  monopoly.  That 
seems  to  be  his  trouble. 

Mr.  McFARLAND.  I  did  not  mention  the  Central  Pacific  Railroad 
one  time,  but  that  seems  to  be  in  the  gentleman's  mind  all  the  time. 

Mr.  HOWARD.  I  appeal  to  the  Convention  that  he  asserted  it  by 
saying,  that  in  reference  to  the  corporations  and  railroads,  we  had  done 
precisely  the  same  thing  that  the  minority  report  includes.  That  was 
his  position.  Kow,  sir,  I  am  willing  to  go  as  far  as  any  one  in  the  cor- 
rection of  the  abuses  of  land  monopoly.  I  am  willing  to  go  as  far  as 
we  have  power,  and  as  far  as  justice  *ill  admit.  But  the  trouble  is  we 
cannot  go  far.  If  we  look  at  the  history  of  this  country  we  shall  see 
that  the  former  population  were  not  agricultural ;  they  were  a  popula- 
tion of  herders,  and  therefore,  lands  were  granted  in  large  tracts ;  and 
at  that  time,  that  was  the  policy  of  the  past  Government.  Kow,  when 
the  United  States  Government  acquired  the  territory,  they  guaranteed, 
un<ler  the  treaty,  these  titles;  and  the  treaty  expressly  declares  that  the 
present  owners  shall  have  the  right  to  bold  or  to  sell  them,  as  they  see 
proper;  and  therefore  it  is  that  these  titles  are  guaranteed.  Again,  sir, 
they  are  not  only  guaranteed  by  the  treaty,  but  they  are  guaranteed  by 
the  laws,  as  the  Supreme  Court  held,  in  a  very  luminous  opinion  by 
-Chief  Justice  Marshal,  in  the  case  of  Porehmau  to  the  Florida  treaty, 
that  without  treaty,  under  the  law  of  nations,  they  would  be  protected, 
and  the  acquiring  government  could  not  confiscate  them.  Then  it  is  a 
well  established  principle  of  constitutional  law  in  this  country,  that  a 
grant  is  a  contract,  and  it  is  not  in  the  power  of  the  Legislature  of  a 
State  to  impair  the  obligation  of  a  contract.  That  was  held  as  far  back 
as  eighteen  hundred  and  eight,  in  the  case  of  Fletcher  vs.  Peck,  and  it 
has  been  reaffirmed  since  by  repeated  decisions.  We  can  not  touch  any 
of  these  grants;  we  cannot  divide  them  out;  we  cannot  say  that  the 
holders  shall  not  sell  them ;  we  cannot  say  that  they  shall  retain  them. 
They  have  the  absolute  property  in  them  which  they  have  the  right  to 
dispose  of  as  they  see  fit.  Take,  for  instance,  a  United  States  grant — 
suppose  a  man  has  a  patent  from  the  United  States  Government.  The 
Supreme  Court  of  the  United  States  says  that  is  a  contract  that  can- 
not be  impaired;  and  wherever  State  legislation  has  attempted  to 
impair  it,  the  Supreme  Court  of  the  United  States  has  pronounced  the 
Act  void.  Now,  sir,  it  is  perfectly  true  that  this  thing  has  ^ne  beyond 
us.  The  objection  to  this  minority  report  of  the  committee  is,  that  it  is 
an  attempt  to  lock  the  door  after  the  steed  has  been  stolen.  You  cannot 
reach  it  in  this  way.  If  there  have  been  frauds  in  the  confirmation  of 
the  grants,  or  frauds  in  locating  them,  it  can  be  reached  by  a  bill  of 
equity  in  the  Federal  Courts,  upon  an  order  and  direction  of  the 
Attorney  General  of  the  United  States.  That  is  the  place  to  reach  it, 
unless  you  choose  to  ask  for  a  special  tribunal  by  Congress.  Now  then, 
sir,  there  is  no  doubt  of  the  vast  evil  of  the  engrossment  of  land  by  the 
few,  and  if  I  had  more  than  ten  minutes,  I  would  read  from  a  late 
English  writer,  in  which  he  demonstrates  that  the  poverty  and  misery 
of  the  people  of  England  have  kept  pace  with  the  enormous  engross- 
ment of  land  by  a  few  individuals  in  that  country. 

Burke  says,  "A  wise  man  observes  some  proportion  between  his 
means  and  his  end."  We  must,  therefore,  look  at  what  we  can  do. 
You  cannot  say  that  a  man  who  owns  a  thousand  acres  of  land,  under 
a  United  States  patent,  shall  divide  it  out  with  his  neighbors;  you  can- 
not say  that  a  man  shall  not  acquire  land  so  granted,  because  the  grant 
carries  with  it  the  obligation  of  a  contract,  that  the  owner  may  sell,  and 
that  the  purehaser  may  buy  and  hold.  Therefore  it  is  that  you  cannot 
reach  this  great  evil  in  the  way  indicated  by  this  report.  Here  is  a  sec- 
tion that  provides  that  no  patent  shall  be  issued  for  a  State  grant  for 
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more  than  one  handred  and  sixty  acres.  Now,  there  are  a  great  many 
land  certificates  issued  for  three  hundred  and  twenty  acres,  and  it  car- 
ries with  it  a  contract  on  a  patent,  and  it  is  a  contract  that  it  is  not  in 
the  power  of  a  State  Convention  or  a  State  Legislature  to  impair  or 
alter,  and  any  attempt  to  ^  so  would  be  declared  void  by  the  United 
Stat^  Supreme  Court,  where  that  class  of  cases  would  be  ultimately 
arbitrated,  or  else  they  would  have  to  overturn  all  their  former  decis- 
ions. I  am  inclined  to  think,  sir,  that  the  evils  of  land  monopoly  in  this 
State,  are  very  much  exaggerated.  It  is  true,  that  by  unwise  legislation. 
Congress  has  permitted  the  issue  of  scrip  which  has  been  located,  if  not 
in  a  fraudulent,  at  least  in  a  very  injurious  and  improper  manner.  But 
that  is  the  fault  mainly  of  Federal  legislation,  and  the  manner  in  which 
that  legislation  has  beeu  carried  out.  Now,  sir,  I  hold  in  tiiy  hand  a 
statement  of  the  farms  in  this  State  and  elsewhere,  which  I  find  col- 
lected from  the  Federal  documents,  in  a  paper  published  at  Dixon.  For 
the  purpose  of  showing  the  precise  extent  of  land  monopoly,  and  the 
tendency  here  and  elsewhere,  I  ask  the  Secretary  to  read  it. 

Thk  SECRETARY  read: 

"TIte  average  size  of  farms  in  the  United  States  in  eighteen  hundred 
and  fifty  was  two  hundred  and  three  acres;  in  eighteen  hundred  and 
sixty,  one  hundred  and  ninety-nine;  in  eighteen  hundred  and  seventy, 
one  hundred  and  fifty-three.  Between  eighteen  hundred  and  sixty  and 
eighteen  hundred  and  seventy  there  were  but  three  States  in  which  the 
average  size  of  farms  was  not  diminished,  viz. :  California,  Massachu- 
setts, and  Wisconsin.  In  the  latter  the  average  remained  the  same — 
one  hundred  and  fourteen  acres;  in  Massachusetts,  it  increased  from 
ninety-four  acres  to  one  hundred  and  three;  and  in  California,  from  four 
hundred  and  sixty-six  to  four  hundred  and  eighty-two.  The  most 
rapid  decrease  has  been  in  the  former  slave  States,  where  up  to  eighteen 
liundred  and  sixty  the  farms  were  generally  growing  in  size.  The  fol- 
lowing table  shows  the  average  of  farms  in  (lilferent  States: 


I  1890. 


I 


Alabama <  289  "  346 

Iiouislana 372  ,  630 

Minonri ]  179  I  215 

Connecticut '  1(16  ;  99 

Illinois 1 ;  168  I  146 

Nevada 1 |  617 

Oregon 372  355 

New  York I  112  I  106 


222 
247 
U6 
93 
12S 
316 
315 
103 


"The  following  shows  the  number  of  farms  of  different  sizes  in  Cali- 
fornia in  eighteen  hundred  and  sixty  and  eighteen  hundred  and  seventy, 
respectively : 


Three  acres  and  under  ten j  829 

Teji  acreeand-uuder  twenty 1,102 

Twenty  acres  and  under  fifty j  2,344  | 

Fifty  acres  and  under  one  hundred i  2,428  i 

One  hundred  acres  and  under  five  hundred i  6,541 

Fire  hundred  acres  and  under  one  thousand !  638 

Oiie  thousand  acres  and  over . 202 


2,187 
1,080 
3,064 
3,2-28 
12,248 
1,202 
713 


"The  proportion  of  unimproved  land  in  California  farms — forty-five 
and  six  tenths  per  cent. — is  not  so  large  as  might  be  supposed.  In  other 
States  and  Territories  it  is:  New  York,  twenty-nine  per  cent.;  Illinois, 
forty-four;  Massachusetts,  thirty-six;  Utah,  twenty.  The  latter  is  the 
lowest  of  any." 

Mr.  UOWARD.  I  wish  to  make  a  single  observation  with  regard  to 
another  feature  of  the  report,  as  I  have  not  time  to  discuss  it  all.  It 
restricts  the  amount  of  land  that  may  be  acquired  by  will  or  inheritance. 
It  must  be  perfectly  obvious  that  if  you  adopt  that  you  inaugurate  the 
system  that  they  have  in  England,  where  estates  are  tied  up  by  deeds  of 
trust  and  long  leases,  and  you  make  a  monopoly  ten  times  worse  than  it 
is  now.  Bettet  to  leave  this  free  as  the  laws  of  the  country  have  left  it. 
I  agree  with  Mr.  Murphy,  of  Del  Norte,  that  the  only  way  to  reach  this 
evil  is  by  taxation;  and  I  think  we  have  gone  far  in  that  direction. 
We  have  provided  that  land  shall  be  assessed  without  reference  to 
improvements,  and  that  all  landsof  equal  value  shall  be  eaually  assessed; 
that  the  large  owners  shall  fare  the  same  as  the  small,  ana  that  the  lauds 
shall  be  assessed  in  tracts  of  six  hundred  and  forty  acres.  If  we  have 
honest  Assessors,  the  lands  will  be  so  assessed  that  every  large  proprietor 
will  elect  to  sell,  because  it  is  true  that  no  man  can  afford  to  own  land 
for  grazing  and  pay  more  than  two  dollars  and  fifty  cents  per  acre. 
Therefore,  unless  the  land  of  the  large  owner  is  put  into  active  produc- 
tion he  cannot  afford  to  own  it.  He  will  of  necessity  sell  the  land  and 
put  the  money  into  some  other  business.  Aside  from  a  few  instances  of 
engrossing  large  tracts,  the  tendency  is  to  the  decrease  of  farms.  Con- 
gress has  limited  the  amount  of  land  which  one  individual  can  acquire 
to  three  hundred  and  twenty  acres,  and  that  only  for  the  purpose  of  set- 
tlement and  occupation.  The  system  of  taxation  which  we  have  adopted 
will  soon  extinguish  land  monopoly  in  this  State. 

Ms.  IIUESTIS.     Mr.  Chairman :  I  move  the  previous  question. 

Seconded  by  Messrs.  Van  Voorhies,  Wilson  of  Tehama,  Moreland,  and 
Hitohcock. 

The  main  question  was  ordered. 

The  chairman.  The  question  is  on  the  adoption  of  the  amend- 
ment offered  by  the  gentleman  from  Alameda,  Mr.  Van  Dyke. 

The  amendment  was  adopted,  on  a  division,  by  a  vote  of  59  ayes  to  46 
noes. 

Mr.  WYATT.  I  move  to  amend  section  six,  or  the  last  section  of  the 
report  of  the  minority  of  the  committee,  so  that  it  shall  read 


Thi  chairman.    There  is  no  such  section  before  the  committee. 

Me.  WYATT.  I  move  that  the  committee  proceed  to  the  consider- 
ation Of  section  six. 

Thb  chairman.  The  section  is  not  before  the  committee.  The 
gentleman  can  offer  his  section.  The  Secretary  will  read  the  section 
wtiich  the  gentleman  from  Monterey  moves. 

Thk  SECRETARY  read : 

"No  more  than  three  hundred  and  twenty  acres  of  land  shall  here- 
after ho  granted  or  patentod  by  this  State  to  any  one  pei^on,  and  no 
grant  or  patent  of  lands  by  this  State  shall  be  made  otherwise  than 
upon  a  basis  of  actual  settlejnent  and  occupation  for  a  term  of  at  least 
three  years  prior  to  the  issue  of  the  patent.  No  land  scrip  or  land  locji- 
tion  certificates  shall  ever  be  issued  m  this  State." 

Mb.  WYATT.  Mr.  Chairman:  I  think  the  proposition  contained  in 
section  six  is  the  true  principle  of  the  disposition  of  the  public  lands  of 
the  State  of  California,  and  of  the  United  States;  ami  if  we  cannot 
remedy  what  has  gone  before  us,  it  is  competent  now  for  us  to  remedy  that 
which  is  to  come  hereafter;  and  in  pursuance  of  that  idea  and  of  that 
policy,  and  believing  that  policy  to  be  the  right  policy,  I  ftiove  this 
amendment  to  section  sue :  that  the  policy  of  tnis  State  hereafter  shall 
be  that  its  public  lands  be  granted  only  to  actual  settlers  in  small 
quantities,  and  that  no  scrip  be  issued  by  which  lands  can  be  takeu 
away  from  actual  settlers,  as  they  have  heretofore,  or  the  scrip  pur- 
chased and  held  in  the  hands  of  speculators,  and  actual  settlers  pre- 
vented from  obtaining  homes. 

8PltKCH  OF   ME.   MCRALLUU. 

Mr.  McCALLUM.  Mr.  Chairman:  The  amendment  presented  by 
the  gentleman  from  Monterey,  in  my  judmentisthe  only  amendment, 
or  a  near  aporoach  to  the  only  practical  solution  of  this  much  discussed 

Question  of^land  monopoly,  and  so  far  as  it'goes  is  aiming  in  the  right 
irection.  I  have  for  some  years  been  somewhat  familiar  with  the 
fiublic  land  system  of  this  State,  and  although  in  my  practice  as  a 
awyer  I  have  been  almost  universally  connected  with  the  settlers,  I  trust 
I  have  not'teken,  by  reason  of  this  association,  any  prejudice  with  refer- 
ence to  the  other  class,  who  generally  are  in  litigation  with  them  in  con- 
nection with  the  public  lands.  But,  sir,  I  have  become  perfectly  aware 
of  the  liict,  with  reference  to  the  matter  in  which  title  has  been  obtained 
to  large  bodies  of  the  public  domain,  that  although  in  many  cases 
obtained  honestly,  in  many  other  cases  it  has  been  obtained  in  such 
manner,  that  no  other  name  but  public  robbery,  or  legalized  robbery, 
could  be  given  to  it.  Under  such  circumstances  that  there  is  a  great 
feeling,  is  not  at  all  surprising.  While  I  deprecate  the  manner  in  which 
this  agitation  has  been  carried  on,  I  hope  that  it  may  continue  until  some 
intelligent  solution  may  be  found  of  the  difficulty.  I  am  perfectly  well 
aware  that  the  gentleman  from  Sacramento  did  not  mention  the  Central 
Pacific  Railroad  Company  once,  although  his  argument  had  reference 
to  great  monopolies.  So  far  as  the  great  corporations  in  this  State  are 
concerned,  by  the  recent  order  of  the  Secretary  of  the  Interior  it  seems 
that  they  are  about  to  come  to  a  defeat  on  that  land  monopoly  at  least, 
because  in  the  Act  making  the  grant  there  was  a  provision  that  all 
lands  not  disposed  of  within  three  years  should  be  subject  to  pre- 
emption at  one  dollar  and  seventy-five  cents  an  acre ;  so  that  through- 
out these  land  districts  these  lands  are  being  preempted.  The  railroad 
company  claim,  however,  that  these  lands  have  been  disposed  of  within 
the  three  years,  because  they  have  given  certain  trust  deeds  with  refer- 
ence to  them.  If  Secretary  Schurz'  order  in  the  matter  should  be  sus- 
tained there  will  be  no  further  reason  to  complain,  so  far  as  the  great 
land  monopoly  connected  w'ith  the  Central  Pacific  Railroad  Company 
is  concerned,  because  many  millions  of  acres  of  that  great  grant  is  now 
under  liis  order,  to  be  subject  to  preemption.  But,  sir,  I  am  aware  also 
of  this  fact,  it  may  not  be  politic  for  me  to  mention  it,  but  I  do  mention 
it,  because  I  became  officiallv  aware  of  it — that  it  was  not  only  the 
grant  made  by  Congress  whict  they  received,, but  by  the  administration 
of  the  law,  by  a  strange  and  mysterious  line  of  decisions  in  the  Interior 
Department,  in  the  early  days — they  not  only  reeeive<l  what  was  granted, 
but  in  many  cases,  in  plain  disregard  to  the  Act  of  Congress,  which  was 
not  even  referred  to  by  the  Secretary  of  the  Interior,  the  lands  of  the 
preemption  claimants,  where  they  had  settled  upon  them  before  the 
grant,  were  token  from  them  on  "the  pretense  that  they  had  not  filed 
their  claims  in  time  in  the  Land  Office,  when  the  Act  of  Congress  pro- 
vided that  they  did  not  need  to  file  at  all ;  and  that  all  such  lands, 
where  the  preSmption  claimants  failed  to  mature  them,  instead  of 
reverting  to  the  Government,  as  any  lawyer  would  suppose,  reverted  to 
the  railroad  company.  But  these  lands  have  been  granted.  It  has 
been  referred  to  uy  the  gentleman  from  Los  Angeles,  as  conclusive. 
We  cannot  go  behind  it.  It  would  be  to  impair  the  obligation  of  con- 
tract, and  the  Constitution  of  the  United  States  forbids  that  power  to 
any  State.  The  titles  could  not  be  reached  except  through  the  Courts. 
There  is  but  one  remedy  for  us  as  to  the  past,  but  as  to  the  future,  we 
may,  at  least,  so  far  as  the  Slate  is  concerned,  do  that  which  the  General 
Government  has  done  since  eighteen  hundred  and  forty,  as  to  all  lands 
not  subject  to  private  entry;  and  that  is  the  idea  aimed  at  in  the 
amendment  pending.  With  all  that  has  been  said  in  this  State,  during 
the  sessions  of  which  the  gentleman  from  Del  Norte  was  a  member,  it 
is  somewhat  surprising  that  a  system  of  land  monopoly  in  California 
has  been  going  on  worse  than  that  under  the  laws  of  the  United  States. 
Why  did  not  some  of  our  legislators  introduce  a  section  like  this  before? 
Why  should  school  lands  be  monopolized  as  they  have  been  by  persons 
who  are  not  settlers  upon  them,  and  in  unlimited  quantities.  By  a  sys- 
tem under  which  persons  were  employed  to  take  up  three  hundred  ond 
twenty  acres,  and  then  signed  away  their  rights,  individuals  became 
the  owners  of  hundreds,  and  thousands  of  the  school  sections  of  this 
State,  and  the  indemnity  lands  taken  in  lieu  of  these  sections.  Now, 
sir,  this  amendment  strikes  right  at  the  root  of  the  difficulty.  There  is 
some  objection  to  it,  it  is  true;  but  it  seems  there  are  in  the  State  of 
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California  yet  unreserved,  with  all  the  talk  of  scarcity  of  land,  twelve 
hundred  millions  of  acres  of  land — no,  I  will  have  it  right  in  quantity. 
In  the  United  States  there  are  nineteen  hundred  millions,  of  which 
twelve  hundred  millions  are  unsurveyed.  In  California  one  hundred 
and  twenty  millions,  of  which  eighty  millions  are  unsurveyed.  Of  this 
eighty  millions,  perhaps  it  may  be'  said,  that  forty  millions  are  worth- 
less, but  there  may  be  forty  millions  yet  of  unsurveyed  lands  in  the 
State  of  California!  The  State  has  the  sixteenth  and  thirty-sixth  sec- 
tions— will  have  when  surveyed — and  in  all  cases  when  these  sections 
are  taken  up  by  preemption  settlers  before  the  survey  the  Stale  gets 
indemnity.  Now,  by  a  provision  like  this,  the  State  hereafter  will 
limit  the  amount  to  be  taken  up,  or  held  by  one  person.  As  the  law 
now  stands  there  is  no  limit.  My  impression  is  that  the  amendment  is 
not  exactly  correct. 

Thk  OIIAIRMAN.    The  gentleman's  ten  minutes  hav*  expired. 

Ms.  TIN'NIN.  Mr.Chairman:  I  send  up  an  amendment,  to  be  added 
to  the  section. 

Thk  secretary  read: 

"  Add  to  the  section  :  '  provided,  that  this  section  shall  not  compel  a 
residence  upon  salt  marsh,  tide,  or  swamp  and  overflowed  land.' " 

Mr.  TINNIN.  Mr.Chairman:  I  presume  the  author  of  that  amend- 
ment is  not  desirous  of  destroying  human  life.  His  amendment  requires 
a  residence  upon  the  line.  liow,  it  is  evident  that  there  belongs  to  the 
State  salt  marsh,  tide,  and  salt  lands  upon  which  it  is  impossible  for 
human  beings  to  reside :  or,  in  other  words,  if  they  do  reside  there  they 
will  have  to  build  boats  and  be  in  constant  danger  of  losing  their  life. 
If  the  section  is  to  be  adopted  I  desire  this  proviso  in  it. 

BPKECH  OF  MB.   DOWLtNO. 

Mr.  DOWLINO.  Mr.  Chairman :  The  gentleman  from  Trinity  seems 
to  be  very  solicitous  about  the  swamp  lauds  of  the  State.  IT  he  goes  into 
the  Surveyv-Goneral's  office  and  investigates  the  contents  of  the  docu- 
ments there  he  will  find  out  that  a  great  deal  of  our  swamp  laud  is 
situated  on  tho  mountains  and  the  high  lands.  But,  Mr.  Chairman,  the 
land  question  is  one  that  agitates  all  honest  men  in  the  State  of  Cali- 
fornia. We  have  a  system  of  land  monopoly  in  California  that,  sir, 
under  a  civilized  form  of  government  would  not  be  tolerated.  If  we 
commence  at  the  northern  boundary  of  the  State,  and  go  into  the  valleys 
of  Shasta  and  into  the  valleys  of  Siskiyou,  we  will  find  that  landowners 
there  own  grants  as  large  and  larger  than  European  proprietors.  I  heard 
a  gentleman  !<ay  that  he  went  up  in  that  country  in  early  days  and  pre- 
empted tracts  that  were  bounded  on  one  side  by  Goose  Lake,  on  the 
other  'by  a  belt  of  mountains,  and  on  another  by  some  parallel  of  lati- 
tude that  I  cannot  remember. 

Now,  Mr.  Chairman,  if  this  system  of  land  monopoly  is  not  stopped 
in  California,  if  we  do  not  cure  the  evil  now,  it  will  assume  proportions 
at  no  very  distant  day,  that  probably  would,  and  will  not  only  confiscate 
other  property,  but  bankrupt  the  State.  There  are  two  sides  to  this 
question  of  land  monopoly,  and  wo  should  carefully  investigate  it. 
California  is  Asiatic  in  climate,  it  is  Asiatic  in  soil,  and  it  is  too  much 
Asiatic  in  the  character  of  its  people.  But,  sir,  we  cannot  very  well 
subject  this  system  of  land  monopoly,oreradicateit,in  a  day.  This  thing 
will  take  years,  because  there  are  portions  of  the  State  where  a  man 
cannot  hardly  make  a  good  living  for  his  family,  unlexs  he  has  got  a 
large  tract  of^  laud.  Take,  for  instance,  lands  in  the  valley  of  the  San 
Joaquin,  and  down  on  the  plains  of  Hollister  and  the  Salinas,  and  farm- 
ers do  not  raise  more  than  euough  to  resow  the  crop  the  next  spring. 
But,  sir,  we  have  to  cure  this  evil,  no  matter  what  it  costs;  and  by 
coolly  and  calmly  deliberating  on  the  subject  now,  we  can  arrive  at  a 
conclusion  that  will  solve  this  problem.  If  this  jobbery,  that  has  been 
practiced,  is  permitted  to  conimue  for  twenty  years  more,  why  it  will 
be  impossible  for  a  poor  man  to  get  any  land  at  all  here.  Now,  if  we 
take  a  bird's-eye  view  of  California  in  the  last  twenty-five  years — let  us 
look  at  the  valley  of  the  Sacramento.  Go  on  the  plains  below  here,  and 
we  will  see  that  the  land  that  is  owned  by  a  few  individuals  in  this  district, 
if  profwrly  utilized,  would  support  three  times  the  population  of  the  State 
of  Californio.  One  county  alone  in  the  State,  would  support  the  whole 
population  of  the  Stale  to-day.  While  on  the  contrary,  instead  of  pros- 
perity and  peace  here,  the  farmers  are  almost  bankrupt.  The  land  has 
been  impoverished  by  one  continual  course  of  crop  for  twenty-fire  years, 
and  it  is  as  much  for  the  benefit  of  the  fanner  to  try  to  remove  the  can- 
cer, as  it  is  to  the  man  who  cannot  acquire  property  under  any  consider- 
ation. Now,  I  have  heard  it  said  here,  on  several  occasions,  that  men 
are  lazy,  that  men  are  drunkards,  that  men  will  not  work  if  they  get  it. 
Mr.  Chairman,  there  are  two  sides  to  the  pro[K)sition.  We  have  to-day, 
in  California,  only  two  periods  of  the  year,  and  short  ones  at  that,  in 
which  men  can  obtain  employment,  "f  bree  fourths  of  the  year  they  are 
idle,  and  of  course  when  a  man  is  idle  he  will  get  discontented.  He 
will  conspire,  and  will  try  to  overthrow  the  best  government  in  the 
world,  because  he  cannot  help  it.  He  cannot  well  do  anything  when 
he  is  hungiT.  Now,  if  we  investigate  this  case  thoroughly,  and 
compare  California  with  other  countries  similary  situated  on  the  map  of 
the  globe,  we  will  find  that  Spain  is  situated  exactly  on  the  same 
parallel  of  latitude  that  California  is.  That  France  is  similarly  situated ; 
BO  is  Italy ;  so  is  British  India;  and  so  is  China. 

Now,  Mr.  President,  the  greatness  of  this  coast  depends  on  a  good 
system  of  irrigation.  If  we  had  a  State  system  of  irrigation  the  same 
as  France,  Spain,  Lombardy,  and  all  overltaly,  we  would  be  placed  on 
a  different  plane.  Then,  sir,  you  could  control  land  monopoly.  Then, 
sir,  you  can  build  your  irrigating  canals,  and  for  the  cost  of^ construction 
these  barren  plains  could  be  converted  into  a  pleasure  garden,  and  give 
a  death  blow  upon  land  monopoly.  But  we  have  not  arrived  at  the 
tim«  in  the  history  of  our  country  when  the  people  are  willing  to  under- 
take such  a  gigantic  enterprise.  But  we  have  arrived  at  the  period  in 
the  history  of  our  country  when  we  can  inaugurate  a  system  of  gradu- 
ated taxation.    It  is  the  only  way.    It  is  the  only  course  left  open  for 


us  to.  pursue  if  we  want  to  break  up  land  monopoly  and  carry  joy  to 
every  honest  heart. 

Now,  Mr.  Chairman,  you  talk  about  property,  and  property  in  land, 
and  property  in  water.  '  What  is  property  T  Property  is  that  which  the 
law  recognizes.    If  the  law  says  It  is  property  so  it  is. 

Mb.  WILSON.  Would  you  discriminate  between  a  man  who  has  a 
good  deal  of  property  and  the  man  who  has  a  little? 

Mb.  DOWLING.    I  would,  sir.    I  would  raise  it  on  a  graduated  plan. 

Mr.  WILSON.    That  is  virtually  confiscation. 

Mr.  DOWLING.  I  would  not  discriminate  between  one  of  these  old 
pioneers ;  between  those  men  who  have  driven  their  oxen  across  the 
plains  and  settled  in  California  tweutv-five  years  ago,  if  they  were  sat- 
isfied to  come  down  to  what  the  law  distinctly  says  belongs  to  them. 

The  CHAIRMAN.    Timet 

Mr.  LARUE.  Jkfr.  Chairman:  I  move  that  the  committee  rise,  report 
to  the  Convention  the  minority  report  of  the  Committee  on  Land  and 
Homestead  Exemption,  and  recommend  its  indefinite  postponement. 

Ma.  WEST.     I  hope  before  the  committee  rises  the  vote  will  be  taken. 

The  CHAIRMAN.  The  motion  is  not  debatable.  The  question  is  ou 
the  motion  of  the  gentleman  from  Sacramento,  Mr.  Larue. 

The  motion  was  lost. 

SFIItCH   or  MR.  JOKES. 

Mr.  JONES.  Mr.  Chairman :  I  wish  to  make  a  few  remarks  on  this 
report  of  the  minority  of  the  Committee  on  Land  and  Homestead 
Exemption,  and  it  ought  not  to  be  stated,  but  taken  for  granted  without 
explanation,  that  gentlemen  who  rise  here  to  express  their  views  in  any 
way,  already  coincide  with  the  reasonable  arguments  which  have  be«n 
produced  here  in  regard  to  the  evils  of  land  monopoly.  We  should  not 
be  re<)uired  to  spend  a  few  minutes,  or  to  spend  a  portion  of  a  few  min- 
utes, in  first  convincing  this  Convention  that  we  are  not,  ourselves,  rob- 
bers and  thieves.  Assuming,  then,  that  that  will  be  understood,  I  am 
anxious  to  say  this,  that  it  appears  to  me  very  manifest  that  many 
gentlemen  upon  this  floor  are  speaking,  not  from  actual  observation  or 
experience  of  the  agricultural,  grazing,  and  grain  raising  facilities  of  this 
State  as  compared  with  other  States  of  the  Union.  They  are  speaking 
from  some  theoretical  knowledge,  or  from  their  experience  of  the  fertil- 
ity and  productiveness  of  the  cultivated  lands  of  the  State  of  Ohio,  the 
State  of  New  Ycjrk,  of  Illinois,  or  Indiana;  that  there  is  some  analogy 
between  the  cases.  I  undertake  to  say  there  is  none.  I  say  it  from 
observation  and  experience.  I  am  not  a  farmer,  but  I  was  a  farmer's 
boy,  and  h^ve  worked  ou  a  farm  long  enough  to  retain  a  memory  of  the 
circumstances  and  facts,  and  be  able  to  say  as  between  the  condition  of 
things  from  which  some  gentlemen  have  addressed  the  Convention, and 
the  condition  of  things  in  this  State,  there  is  no  analogy  and  no  com- 
parison whatever.  Now,  sir,  I  will  admit  that  a  hundred  acres,  or  one 
hundred  and  sixty  acres,  or  eighty  acres,  make  a  good  farm  in  Indiana, 
if  it  is  good  land,  in  Illinois,  in  New  York — anywhere  almost  where 
they  have  good  soil.  That  is  farming  land  ;  that  is  agricultural  land. 
I  have  always  understood  that  both  in  France  and  Italy,  and  in  every- 
one of  the  countries  that  the  gentleman  spoke  of,  there  is  land  upon 
which  you  can  raise  anything  adapted  to  the  latitude  and  altitude  of  the 
place.  The  consequence  is,  upon  eighty  acres,  or  even  forty  acres,  of 
such  land,  a  family  with  an  industrious  man  at  its  head  settles  down 
and  they  can  grow  as  much  grass  as  they  please  upon  a  certain  portion 
of  the  soil;  they  can  grow  wheat,  oats,  or  rye  upon  another  portion; 
they  can  grow  potatoes  upon  another  portion ;  and  all  the  vegetables, 
and  all  the  fruits  that  the  latitude  is  adapted  to,  without  a  drop  of  irri- 

?;ation,  except  that  which  falls  from  the  heavens  and  which  very  seldom 
ails  them. 

Compare  that  with  this  State.  Here  wo  have  to  deal  with  another 
state  of^  things.  Here  we  occupy  a  State  in  which  a  great  area  of  country 
will  not  grow  anything  but  wheat.  It  will  not  grow  Indian  corn.  You 
cannot  raise  a  turnip  for  hundreds  and  hundreds  of  miles  in  these  great 
valleys  here  unless  you  irrigate  it,  and  there  is  nothing  to  irrigate  it 
with,  unless  you  pump  water  up.  Periodical  droughts  occur  so  often, 
that  the  saying  is  getting  to  be,  that  you  may  get  a  gootl  crop  one  year,  a 
half  crop  the  next  year,  and  no  crop  at  all  for  two  yeara  succeeding.  A 
more  industrious  and  braver  set  of  men  never  inhabited  the  country,  for 
it  takes  as  much  courage  to  undertake  to  feed  a  family  upon  these  plains 
as  it  does  to  face  a  cannon's  mouth.  Then,  you  can  grow  nothing  but 
small  grain  upon  it,  and  all  the  agricultural  experience  of  the  world 
shows  that  land  so  tilled  will  produce  even  small  grainsbut  for  a  limited 
number  of  years.  The  idea  of  limiting  the  tenure  of  land  where  a  ifian 
has  got  to  raise  his  family  and  educate  his  children  upon  a  few  acres  of 
such  land  as  that  is  preposterous.  You  can  interview  the  farmers  of 
that  country,  from  Sacramento  clear  down  to  Los  Angeles,  and  they  will 
tell  you  the  same  story.  It  is  not  their  fault  that  they  arc  embarrassed. 
It  is  not  their  fault  that  mortgages  upon  the  land  are  the  rule,  and  not 
the  exception.  They  have  done  and  are  doing  all  that  can  be  done,  and 
if  they  were  limited  to  these  little  insufficient  tracts  of  land  contem- 
plated here,  it  would  amount  to  confiscation  of  what  they  have  got,  and 
would  turn  them  off  to  some  other  country.  Gentlemen  upon  this  floor 
know  what  I  say  by  experience.  You  can  find  many  tracts  of  two  thou- 
sand acres  that  will  not  support  a  family.  The  land  will  not  generally 
average  three  inches,  and  a  crop  is  the  exception.  It  is  grazing  land, 
and  can  only  be  used  a  limited  portion  of  the  year.  Grazing  land  with 
not  support  a  man  in  such  tracts  as  are  mentioned  here. 

Another  objection  to  the  amendment  and  to  the  amendment  to  the 
amendment :  It  is  proposed  to  allow  the  State  lands  to  be  occupied  in 
tracts  of  three  hundred  and  twenty  acres  three  years  before  purchase. 
The  lands  which  the  State  has  left,  besides  swamp  lands,  will  prove  to 
be  timber  lands  not  fit  for  agricultural  purposes,  and  school  lands  not 
yet  taken.  These  lands  may  be  largely  in  the-mounlains,  and  they  are 
insusceptible  of  occupation  for  any  honest  purpose.  A  man  cannot  live 
on  them.    The  best  of  them  hare  already  been  taken.    If  any  man 
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takes  three  hundred  and  twenty  acres  of  that  land,  it  will  be  because  in 
the  three  years  he  can  strip  the  land  of  its  timber  and  turn  it  back  to 
the  State.  They  are  lying  idle  upon  the  hands  of  the  State  now,  right 
in  our  villages.  As  long  as  they  are  not  bought  the  cattle  of  everybMy 
will  hare  the  grazing  of  them,  without  pay.  No  man  can  buy  them, 
and  buy  subject  to  a  residence  upon  them.  An  attempt  has  been  made 
in  the  Legislature  to  limit  the  purchase  of  these  school  lands  to  forty 
acres.  The  result  has  been  to  rob  the  State  of  its  timber,  because  the 
terms  of  payment  were  easy  and  a  settlement  was  not  required.  Now. 
you  propose  to  render  the  lands  of  the  State  valueless.  Men  will  move 
right  on  them,  and  they  will  strip  the  valuable  timber  off  in  three 
years.  There  is  no  penalty  against  it.  You  authorize  them  to. take 
possession  and  avail  themselves  of  what  they  can,  and  all  they  can 
avail  themselves  of  is  the  timber,  which  is  the  substantial  value  of  the 
whole  premises.  It  is  idle  to  tell  us  what  has  been  done  in  other  coun- 
tries by  way  of  irrigation.  It  was  not  done  in  a  day.  It  was  not  done 
by  a  Convention.  That  irrigation  which  they  have,  and  which  is  the 
salvation  and  the  making  of  any  country,  was  the  production  of  thou- 
sands of  years.  So  here  something  may  be  done  in  the  far  future.  It 
will  have  to  come,  as  the  result  of  general  wealth,  and  general  neces- 
sity. It  will  not  come  within  the  time  which  has  elapsed  since  this 
Government  was  first  organized,  up  to  this  time.  Another  generation 
will  not  see  the  complete  and  sufficient  application  of  all  the  waste 
waters  of  this  State  to  the  dry  lands. 

Mr.  O'SULLIVAN.  Mr.  Chairman:  I  move  that  the  committee  rise, 
report  propress,  and  ask  leave  to  sit  again. 

Carried. 

IN  CONVENTION. 

Thk  PRESIDENT.  Gentlemen :  The  Committee  of  the  Whole  have 
instructed  me  to  report  that  they  have  had  under  consideration  certain 
sections  relative  to  lands  and  homestead  exemptions,  have  made  pro- 
gress, and  ask  leave  to  sit  again. 

The  Convention  took  the  usual  recess  until  two  o'clock  p.  u. 

AFTERNOON  SESSION. 

The  Convention  reassembled  at  two  o'clock  p.  M.,  President  pro  tern. 
Belcher  in  the  chair. 
Roll  called,  and  quorum  present. 

ASSISTANT   SECRITART. 

Mr.  HOWARD,  of  Los  Angeles.    Mr.  President:  I  wish  to  send  up 
a  resolution. 
Thk  SECRETARY  reail : 

Raolrrd,  That  the  OonTontlon  do  now  proceed  to  eloct  an  AMUtant  Secretary,  to 
All  the  vacancy  cauaed  by  the  election  of  Ed.  F.  Smith  as  ^cretary  of  this  CcuTen- 
tiun. 

Mr.  HOWARD.  Mr.  President:  We  need  an  Assistant  Secretary. 
We  will  bo  out  of  Committee  of  the  Whole  next  Monday,  and  there  is 
considerable  transcribing  ready  to  be  done. 

The  PRESIDENT  pro  tem.  The  question  is  on  the  adoption  of  the 
resolution. 

Adopted. 

Thk  PRESIDENT  pro  tem.  Nominations  for  Assistant  Secretary  are 
in  order. 

Mr.  waters.  Mr.  P/esident :  I  place  in  nomination  for  the  posi- 
tion of  Assistant  Secretary  of  this  Convention  the  name  of  J.  M.  Wright, 
of  San  Bernardino.  Mr.  Wright  is  a  young  gentleman  whom  I  can 
recommend  as  fully  qualified  to  perform  the  duties.  He  is  a  good 
reader,  and  is  well  acquainted  with  the  run  of  business  before  the  Con- 
vention. I  can  state,  that  if  he  is  elected,  he  is  fully  qualified  to  per- 
form the  duties  of  the  position. 

Mr.  HOWARD,  of  Los  Angeles.    I  second  the  nomination. 

Mr.  reed.  Mr.  President:  I  rise  to  place  In  notnination  Charles 
N.  Post,  a  young  man  whom  I  have  known  for  many  years;  one  who 
has  occupied  clerical  positions  for  many  years,  and  who  is  tlioroughly 
comiielent  to  fill  this  position.  I  am  satisfied  that  if  the  Convention 
shall  decide  to  select  him,  he  will  serve  with  a  great  deal  of  ability,  and 
fill  the  position  with  credit  to  himself  and  to  us. 

Mr.  McCALLUM.  I  second  the  nomination  of  Mr.  Post,  and  from 
my  personal  knowledge  of  the  young  man,  I  know  he  is  fully  compe- 
tent to  perform  the  duties  of  the  office. 

Mr.  LARKIN.  Mr.  President:  I  indorse  the  nomination  of  Mr. 
Charles  N.  Post.  He  is  a  young  man  of  ability.  lie  has  not  sought  the 
position;  his  friends  have  asked  for  it  for  him. 

Mr.  WHITE.  I  second  the  nomination  of  Mr.  Wright;  and  I  think 
it  is  but  fair  that  the  southern  part  of  the  State  should  have  something. 

The  president  pro  tem.    The  Secretary  will  call  the  roll. 

The  roll  was  called,  with  the  following  result : 


Ayers, 

Barbour, 

Beerstecher, 

Bell, 

Boggs, 

Boucher, 

Brown, 

('ondon, 

Davis, 

Dowling, 

Evey, 

Farrell, 

Freud, 

Garvey, 

Gorman, 

Hale, 


POE  WRIOUT. 

Harrison, 

Harvey, 

Herrington, 

Howard ,  of  Los  Angeles, 

Howard,  of  Mariposa, 

Hughey, 

Inman, 

Joyce, 

Kcyes, 

Lindow, 

Mansfield, 

Martin,  of  Santa  Cruz, 

McComas, 

Mills, 

Moreland, 

Morse, 


Nason, 

Nelson, 

Ohlcyer, 

O'Siillivan, 

Reddy, 

Ringgold, 

Rolic, 

Smith,  of  Santa  Clara, 

Smith,  of  San  Francisco, 

Soule, 

Stevenson, 

Swenson, 

Swing, 

Tinnin, 

Turner, 

Walker,  of  Marin, 


Waters,  Wellin,  While, 

Webster,  West,  Wyatt— 58. 

Weller,  Wickes, 

FOR  POST. 

Andrews,  Hitchcock,  Prouty, 

Barry,  Holmes,  Pulliam, 

Barton,  Huestis,  Reed, 

Belcher,  Hunter,  Rhodes, 

Biggs,  Jones,  Schomp, 

Burt,  Kleine,  Shaftcr, 

Casserly,  Larkin,  Shurtleff, 

Chapman,  Larue,  Smith,  of  4th  District, 

Charles,  Lavigne,  Steilman, 

Dean,  Lewis,  Steele, 

Dud  ley,  of  Solano,  McCallum,  Stuart, 

Dunla'p,  McConnell,  Thompson, 

Filcher,  McCoy,  Vacquerel, 

Glascock,  McFaVland,  Wilson,  of  Tehama, 

Hager,  McNutt,  Wilson, of  lat  District, 

Heiskell,  Miller,  Winans, 

Herold,  Neunabcr,  Mr.  President — 51. 

Whole  number  of  votes  cast 106 

Necessary  to  a  choice 54 

J.  W.  Wright  received 66 

C.N.  Post  received 51 

Mr.  Blackmcr,  for  Post,  was  paired  with  Mr.  Laiue,  for  Wright. 
Mr.  Wright,  having  received  a  majority  of  all  the  votes,  was  declared 
duly  elected  Assistant  Secretary. 

LAND   LIHITATtOK. 

Mr.  beerstecher.    Mr.  President:  I  move  that  the  Convention 
now  resolve  itself  into  Committee  of  the  Whole,  the  President  pro  tem. 
in  the  chair,  to  further  consider  the  minority  report  of  the  Committee 
on  Land  and  Homestead  Exemption. 
Carried. 

IN  COMMITTEE  OF  THE  WHOLE. 

Thk  CHAIRMAN.  Section  four  and  amendments  are  before  the  com- 
mittee. 

BKUARK3    OP   MR.    MILLKR. 

Mr.  MILLER.  Mr.  Chairman:  This  morning,  when  the  gentleman 
from  Marin  was  making  his  antimonopoly  speech,  a  question  was  asked 
him,  which  I  did  not  hear  at  the  time;  the  gentleman  refcrre<l  the 
questioner  to  me  to  answer.  Not  hearing  it,  I  was  not  able  to  say  what 
It  was.  I  called  upon  the  gentleman  from  Monterey,  and  found  that  he 
had  asked  the  gentleman  from  Marin  whether,  in  his  opinion,  it  was 
right  for  the  Government  to  purchase  a  territory  like  Alaska,  and  then 
lease  it  out  to  a  company  ?  It  the  gentleman  from  Monterey  intended, 
by  that  question,  to  cause  it  to  be  understood  that  the  Govcriimcut  had 
purchased  that  territory,  and  leased  it  to  a  company,  I  suppose  he  meant 
the  company  I  have  the  honor  to  be  connected  with ;  and  I  wish  to  say 
to  him,  and  to  the  membcrs-of  this  Convention,  that  it  seems  io  be  the 
impression  upon  this  subject — which  is  not  true  in  point  of  fact — that 
the  Government  has  purchase<l  the  territory  of  Alaska,  and  leased  it  out 
to  a  company.  I  wish  to  say  to  him  that  tne  territory  of  Alaska  is  free 
to  settlement.  He  desires  to  create  the  impression  that  there  has  been 
some  land  grabbing  there,  and  I  desire  to  say  to  him  that  he  is  per- 
fectly free  to  go  there  ancl  settle,  where  he  can  live  under  his  own  vine 
and  fig  tree,  provided  he  can  make  them  grow.  The  lease  does  not 
include  the  main  land,  nor  the  Aleutian  Islands,  it  includes  simply  two 
small  islands,  which  are  merely  rocks  in  the  ocean,  upon  which  nothing 
grows.  This  company  has  a  lease  of  these  two  islands,  and  has  paid 
into  the  United  States  treasury,  during  the  eight  years  it  has  had  them, 
over  two  millions  of  dollars.  If  the  gentleman  desires  to  make  any 
political  capital  out  of  that,  he  is  welcome  to  all  he  can  make.  I  merely 
rise,  because  several  members  have  spoken  to  me  about  it,  and  thought 
it  incumbent  upon  mo  to  make  a  reply.  The  purchase  of  Alaska  was 
made  for  seven  millions  of  dolIai'.i. 

Mr.  wyatt.  I  ask  General  Miller  if  the  islands  of  St.  Paul  and  St. 
George  are  free  hr  citizens  of  the  United  States  to  hunt  on. 

Mr.  MILLER.  No,  sir,  they  are  lease<l  to  this  company,  which  pays 
for  them  about  three  hundred  and  fifteen  thousand  dollars  a  year.  '  I 
suppose  the  Government  of  the  United  States  has  power  to  dispose  of 
public  property.  The  wisdom  of  the  proceeding  has  never  been  ques- 
tioned by  anybody  that  knows  anything  about  it. 

Mr.  SHAFTER.  You  have  answered  the  question  asked  of  me  this 
morning,  and  I  will  ask  you  if  you  don't  think  it  would  be  a  good  idea 
for  the  gentleman  from  Monterey  to  go  there  to  live? 

Mr.  MILLER.  I  don't  think  so,  unless  it  would  be  to  make  a  Con- 
stitution for  Alaska.  When  the  time  comes  I  will  ask  the  gentleman  to 
go  up  there  and  help  us  make  a  Constitution.    [Laughter.] 

RKMARES   OF   MR.   WTATT. 

Mr.  WYATT.  Mr.  Chairman :  I  lost  the  point  of  that  last  remark, 
and  cannot  reply  to  it  unless  the  gentleman  will  repeat  it.  I  can  only 
say  that  this  morning  I  aske<l  tho  question  simply  as  pointing  in  the 
direction  of  the  General  Government,  with  reference  to  the  public  lands, 
and  that  the  recent  policy  of  the  Government  is  very  diflcrcnt  from  the 
ancient  policy.  Now,  as  aiyndivldual  question  with  General  Miller,  as 
a  matter  of  course,  if  he  drives  a  good  trade  with  the  Government,  I 
have  no  obJMtions,  as  far  as  he  is  personally  concerned,  but  I  might 
very  seriously  object  to  it  on  the  part  of  the  Government  as  to  the  pol- 
icy. That  is  the  nature  of  my  objection,  I  move  that  we  now  proceed 
to  the  consideration  of  these  amendments. 

Mr.  McCALLUM.    Mr.  Chairman :  I  wish  to  oifer  a  substitute. 
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Thk  secretary  read : 

"Uereaflcr,  lands  belonging  to  this  State  which  are  suitable  for  culti- 
ration,  shall  be  granted  only  to  actual  settlers,  and  in  quantities  not 
exceeding  three  hundred  and  twenty  acres  to  each  settler,  under  such 
conditions  as  shall  be  prescribed  by  law." 

Mr.  WYATT.  As  there  seems  to  be  some  opposition  to  the  form  of 
my  amendment,  I  will  accept  the  substitute  of  the  gentleman  from  Ala- 
meda. 

Thk  chairman.  If  there  are  no  objections,  the  gent;cman  wiU 
have  leave. 

sPKEca  or  UB.  white. 

Mk.  white.  Mr.  Chairman:  I  desire  to  say  a  few  words  on  this 
question,  sir.  I  would  appeal  to  this  Convention  to  do  something  that 
looks  towards  the  limiting  of  this  land  business  in  the  future— something 
that  will  cause  a  reform,  and  enable  the  State  to  settle  up.  There  is 
certainly  something  very  wrong  at  present,  which  prevents  the  State 
from  improving  as  it  ought  to.  I  will  mention  a  circumstance  which 
occurred  in  St.  Louis,  in  the  year  eighteen  hundred  and  seventy.  I  was 
in  that  city ,  and  had  occasion  to  go  to  Booneville.  At  the  depot  is  about 
an  acre  of  land,  with  a  high  fence  around  it.  You  are  let  in  when  you 
have  a  ticket  bought.  I  went  in,  and  the  whole  place  was  filled  with 
men,  women,  and  children,  going  out  upon  the  same  route.  I  looked 
around  in  astonishment.  They  were  a  tine  class  of  people.  They  had 
from  one  to  eight  children,  all  going  west.  I  had  taken  my  ticket  for  a 
first-class  car,  as  was  natural,  but  I  went  out  into  the  emigrant  car  to 
converse  with  these  peo[>le.  I  asked  thera  where  they  were  going,  and 
they  told  me  different  places.  I  found  they  were  getting  very  go<xT  land 
for  one  dollar  and  twenty-five  cents  to  two  dollars  and  fifty  <*nts  per  acre. 
They  found  I  came  from  California,  and  they  were  anxious  to  know 
about  land  here.  I  could  not  say  to  these  people  that  they  could  get 
land  here  under  ten  dollars  an  acre  of  any  Kind  that  was  worth  going 
on  to.  I  couhl  ni>t  strain  my  conscience  to  tell  them  that  they  could  gel 
land  for  less  than  ten  dollars  an  acre.  They  said  they  could  not  go 
there.  There  was  the  passage  money,  and  then  the  high  price  of  land. 
Now,  sir,  in  my  section  there  is  no  land  under  fifteen  dollars  for  third- 
rate  land.  It  ranges  from  that  to  one  hundred  dollars  an  acre.  That  is 
right,  because  it  is  worth  it.  I  cannot  imagine  where  I  ever  saw  land 
as  free  as  it  is  in  those  Western  States. 

Now,  I  had  a  letter  from  a  friend  in  Kern  County,  and  he  de.%ribed 
to  me  there  that  a  number  of  persons  had  united  together  and  taken  up 
land,  and  were  going  to  provide  for  irrigating  it.  They  had  to  pay  five 
dollars  an  acre  for  the  land,  because  a  man  in  San  Francisco  had  taken 
it  up.  Now,  that  land,  when  it  was  there  some  years  ago,  of  course  it 
belonged  to  the  (iovemment,  and  could  have  been  taken  up  by  anybody. 
There  are  beautiful  valleys  there,  but  they  require  irrigation.  He  slated 
to  me  timt  after  paying  for  the  land  they  bad  to  irrigate  it,  and  the 
farmers  had  taken  one  htimlrcd  and  forty  acres  apiece.  Now,  this  is  the 
objection  I  am  going  to  draw  your  attention  to,  that  these  men  had  to 
pay  tive  dollars  an  acre  for  the  land.  I  don't  know  how  these  men  got 
the  land.  First  they  had  what  they  call  desert  land,  just  where  the 
river  breaks  through  the  mountains.  It  is  not  swamp  land.  There  is 
not  one  bit  of  swamp  land,  though  they  might  have  got  it  in  that  way. 
This  is  the  thing  the  Convention  should  ]>ay  attention  to.  I  will  ask 
the  farmers  here  to  think  of  this.  It  is  not  a  drive  against  the  farmers. 
I  say  there  is  not  a  single  -  r«foi°m  in  this  Convention  that  could  have 
been  carried  if  the  Workingmen  were  not  here  to-day.  Not  one  single 
reform  could  have  been  passed  in  this  Convention  without  their  votes. 
Not  one.  Not  a  single  one.  They  came  here  to  you  to-day,  asking  you 
to  look  into  this  thing.  One  gentleman  gets  up  and  ridicules  the  whole 
thing.  Another  gentleman  ridicules  it  by  a  resolution  he  sends  up,  even 
the  consideration  of  the  subject. 

They  say  these  men  will  not  work.  There  is  not  one  that  is  not  a 
worker.  There  is  not  one  of  them  that  is  not  bunting  for  a  place  to  call 
home,  and  they  are  the  very  people  who  are  calling  for  homes  all  over 
the  State.  They  say,  come  and  I  will  give  you  land,  but  you  are  too 
lazy  to  do  it.  But  when  you  go  to  thein  they  say  you  can  have  it  so 
and  so,  at  so  much  an  acre.  Now,  gentlemen,  this  subject  ought  to  be 
considered  fairly.  There  have  been  two  efforts  here  to  drive  it  out  and 
prevent  us  even  talking  about  it,  and  there  is  an  idea  here  that  this  is 
an  effort  to  make  the  landholders  divide.  There  is  no  such  thought 
here.  We  want  something  here  so  that  future  settlers  in  this  State  may 
get  homes — to  open  up  the  country  and  settle  it  up.  What  is  the  result? 
Why,  gentlemen,  the  State  is  going  backwards,  in  the  rural  districts. 
The  land  is  lying  unsettled.  It  is  not  like  it  is  in  other  States,  where 
one  acre  is  as  good  as  another.  You  can  go  into  the  Western  States  and 
one  acre  is  about  as  good  as  another.  But  here  the  land  monopolists 
have  got  this  scrip,  and  have  gone  round  and  picked  out  the  good  land 
along  the  gre-it  plains  of  the  San  Joaquin  and  other  valleys,  leaving  the 
poor  land  untouched,  because  they  don't  want  them,  because  no  man 
can  touch  them.  But  all  the  good  places  along  the  foothills,  in  Tulare 
County,  and  Kern  County,  and  all  around,  are  covered  with  this  scrip. 
Now  all  I  ask  is,  that  you  will  give  this  a  fair  consideration,  and  1 
trust  that  the  legal  gentlemen  on  this  floor  will  do  something  towards 
bringing  forward  some  measure  that  will  tend  to  bring  this  subject 
properly  before  the  Legislature,  to  do  something  about  it  in  answer  to 
the  wants  of  the  whole  |)eople.  Now  what  is  the  consequence?  It  is 
driving  jieople  in  upon  the  cities,  and  the  gentlemen  know  it  very  well. 
They  come  in  and  tell  them  they  cannot  stay  in  the  country.  They 
cannot  get  any  land  except  such  land  as  they  cannot  make  a  living  on. 
Now  I  ask  the  farmers  and  Grangers  here,  to  do  justice  to  the  Working- 
men,  who  have  stood  in  with  them  in  their  reforms,  to  take  this  subject 
in  hand  and  help  us  to  bring  about  a  reform.  People  say  that  the 
Workingmen  won't  work — that  you  are  too  lazy  to  work.  Now  there  are 
some  men  too  lazy  to  work.  There  are  men  who  won't  take  up  land. 
But  why  is  it  that  the  Workingmen's  representatives  are  here  to-day 


asking  you  to  do  something  to  r<>lieve  the  crowded  towns?  It  is  just 
because' every  day  they  have  men  coming  to  them  and  begging  for 
some  way  to  get  homes.  We  want  some  general  system  which  will  settle 
the  country — the  general  system  which  they  have  in  Missouri  and  some 
other  States,  which  is  a  great  success.  I  was  perfectly  astonished  when 
I  saw  the  stream  of  immigration.  The  conductor  says  this  is  the  case 
every  day  of  the  week,  Sundays  and  all,  thousands  after  thousands  of 
people  going  west.  I  came  back  to  my  home,  and  I  don't  think  twenty 
men  of  those  who  came  settled  here.  This  is  a  subject  of  mighty  impor- 
tance. I  want  some  of  the  legal  gentlemen  here  to  propose  something 
that  will  be  effectual  and  satisfy  the  people  on  this  matter.  I  think  the 
gentleman  from  Kern  County  will  tell  you  the  same  thingin  regard  to 
these  nooks  and  corners.  These  men  liave  no  real  title  to  their  land. 
The  other  gentlemen  from  San  Francisco  ought  to  be  the  first  ones  (o  do 
something  about  this  thing.  They  ought  to  be  foremost  because  their 
city  suffers  most  from  it. 

SPEKCH  br  MR.  COKDOX. 

Mr.  CONDON.  Mr.  Chairman :  This  problem  is  closely  connected 
with  the  solution  of  the  problem  of  labor  and  capital.  Because  of  the 
labor-saving  machinery  there  ought  to  be  a  limited  ownership  of  land. 
It  is  held,  sir,  by  many,  that  the  higher  law  will  furnish  a  remedy,  and 
that  these  interests  will  adjust  themselves  without  government  interfer- 
ence. Some  hold  that  the  only  functions  of  government  are  to  preserve 
life,  punish  crime,  and  protect  the  individual  in  the  acquirement  of  all 
the  land  he  n'ay  obtain.  And  that  the  right  is  higher  than  the  govern- 
ment; and,  therefore,  that  Lux  A  Miller  have  a  right  to  own  all  the 
land  in  the  State.  Others  believe  that  the  true  mission  of  the  govern- 
ment is  to  gauge  all  this,  and  to  limit  men  in  their  right  to  the  acquire- 
ment and  ownership  of  land.  I  believe  that  the  interests  of  the  many 
are  higher  than  those  of  individuals  or  associations,  and  that  the  exercise 
of  this  right  by  the  government  would  result  in  the  many  owning  the 
land  instead  of  the  few,  as  is  now  the  case.  Another  reason  for  this 
departure  on  the  land  question  is,  that  by  the  use  of  labor-saving 
machinery  there  is  greater  inducement  now  than  in  the  past  for  capital 
to  monopolize  the  land,  and  there  is  also  great  danger  that  labor-saving 
machinery  and  capital  combined  may  result  in  such  monopoly.  This 
same  machinery,  Mr.  Chairman  and  gentlemen,  to  which  I  want  U> 
draw  your  particular  attention,  is  driving  from  the  workshops  the  men 
of  to-day.  In  fact  it  has  invaded  every  branch  of  industry.  The  State 
of  California  contains  over  five  hundred  thousand  tracts  of  land  of  one 
hundred  and  sixty  acres  each,  susceptible  of  cultivation,  which,  with 
the  principle  of  limited  ownerships,  would  sustain  a  population  of  five 
hundred  thousand  farmers  with  their  families,  making  an  aggregate  of 
three  million  people  to  be  sustained  therefrom.  Can  there  be  any  doubt 
as  to  the  question  that  this  state  of  affairs  would  be  more  conducive  to 
the  interests  of  the  State,and  of  society  in  general,  than  the  existing  sys- 
tem under  which  it  is  possible  for  five  hundred  men  to  own  all  the  land 
in  the  State.  Then  the  introduction  of  labor-saving  machinery  shows 
the  necessity  of  compelling  these  largo  landholders  to  subdivide  their 
estates  into  small  tracts.  'They  could  be  let  out  on  shares,  thus  support- 
ing a  large  population.  Labor-saving  machinery  mostly  does  the  work, 
and  if  yon  preserve  these  large  tracts  intact  the  consequence  is  but  few 
men  are  required.  These,  sir,  are  grave  questions,  and  I  regret  exceed- 
ingly that  there  has  been  a  disposition  manifested  iu  this  Convention  to 
pass'over  and  slight  this  important  subject.  But  the  delegates  of  reform 
and  the  free  press  have  sounded  the  key-note  upon  the  subject.  They 
are  questions  which  can  no  longer  be  set  aside — they  must  be  met.  The 
people  as  a  eeneral  thing  have  expressed  their  sentiments,  and  the  ques- 
tion entered  largely  into  the  contest  for  seats  in  this  Convention,  at 
least,  speaking  for  that  portion  of  the  State  which  I  have  the  honor  to 
represent.  I  Know  whereof  I  speak.  It  has  become  a  question  of  such 
vast  importance  that  this  Convention  cannot  do  otherwise  than  to  treat 
it  In  that  fair  and  calm,  and  deliberate  manner  which  the  importance 
of  the  question  demands. 

SPEECH  OF  MB.  VvkCQDEBEL. 

Mb.  VACQUEREL.  Mr.  Chairman:  There  is  no  division  in  the 
minds  of  delegates  as  to  land  monopoly  being  a  curse.  But  still,  in  all 
this  discussion  I  have  not  been  able  to  see  one  single  point  made 
towards  abolishing  land  monopoly.  Why,  sir,  it  has  been  said  here 
that  the  French  nation  was  one  of  the  best  regulated  in  the  country.  I 
don't  want  to  give  any  advice  to  anybody,  but  I  wTH  tell  you  the  way  it 
is,  and  you  gentlemen  can  think  over  it,  and  if  you  think' the  idea  is  a 

food  one,  adopt  it.  There  has  been  a  wrong  assertion  here,  that  land 
olding  was  limited  in  France.  It  is  false.  If  you  have  money 
enough  you  can  buy  the  whole  country.  There  is  no  law  to  stop  you 
from  it  if  the  people  want  to  sell  it  to  you,  which  they  do  not.  The 
land  was  divided  there,  it  is  true,  but  it  was  done  by  revolution,  and  I 
don't  want  any  revolution  here.  We  have  a  constitutional  remedy  here 
if  we  want  to  apply  it.  There  has  been  a  proposition  presented  to  this 
Convention  by  my  colleague,  Mr.  Lavigne,  which  will  solve  the  whole 
proposition.  And  still  that  proposition  has  been  referred  to  a  commit- 
tee, where  it  was  put  out  of  the  way,  because  it  would  do  some  good. 
This  proposition  [irevents  a  man  from  disinheriting  his  children.  No 
matter  if^  you  have  ten  thousand  acres  of  land  which  you  want  to  give 
to  your  friend,  you  cannot  do  it  under  this  provision.  When  you  die 
this  ten  thousand  acres  is  divided  among  your  children.  That  is  the 
way  the  land  can  be  divided  without  doing  injustice  to  any  one.  In 
France  every  hit  of  land  has  to  pay  taxes  according  to  its  value.  But 
here  a  man  owns  a  big  ranch  of  fine  land,  and  it  escapes  taxation.  Why 
not  make  every  inch  of  land  pay  taxes?  I  introduced  a  resolution  here 
to  that  very  purpose,  but  that  resolution  like  this  other  one  has  been 
done  away  with.  And  still  we  have  not  done  anything  tostop  this  land 
grabbing.  It  makes  no  difference,  if  the  land  can  be  made  to  produce 
so  much,  and  other  land  by  the  side  of  it  is  producing,  they  ought  to  be 
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taxed  alike,  for  one  is  as  good  as  the  other.  If  the  land  will  produce  so 
much  the  owner  should  be  compelled  to  pay  taxes  on  it.  When  you 
have  done  that  then  you  can  abolish  land  monopoly.  It  will  fall  down 
of  its  own  weight.  If  the  owners  are  compelled  to  pay  taxes  a^  other 
men  do,  they  will  sell  the  land,  or  put  it  to  some  use.  If  you  will  do 
that  there  will  be  an  end  to  land  monopoly,  and  that  very  soon.  Pass 
such  a  resolution,  and  in  ten  years  from  now  there  will  be  a  different 
state  of  affairs  in  this  country. 

KKUARKS  OF  MB.   BARKISOK. 

Mk.  HARRISON.  Mr.  Chairman :  I  want  to  make  a  few  short 
remarks.  In  my  opinion,  sir,  the  land  question  is  the  most  important 
question  before  the  Convention  to-day.  In  t«n  years  Congress  gave  away 
one  hundred  and  sixty  million  acres  of  land  of  the  United  States.  This 
land  has  been  given  away  between  eighteen  hundred  and  sixty-six  and 
eighteen  hundred  and  seventy-two.  Of  this,  ten  million  belonged  to 
the  State  of  Culifomia.  Now,  we  find  one  hundred  and  sixty  million 
acres  is  two  hundred  and  fifty  square  miles,  in  other  words,  a  bigger 
Btato  than  England  or  France  ever  were.  Now,  sir,  these  two  nations 
are  more  prosperous  than  any  on  the  face  of  the  earth  to-day,  princi- 
pally on  account  of  their  land  system  and  small  farms.  England  not  so 
much  her  farms  as  her  commerce  and  mines.  But  here,  in  California 
to-day,  sir,  we  have  not  room  half  enough.  This  is  a  nice  state  of 
affaira.  Now,  in  a  newcolintry  like  this,  I  hold  that  the  land  ought  to 
be  hold  in  trust  for  the  people,"not  given  away  to  corporations— to  thiev- 
ing corporations — because  they  don't  pay  their  taxes  upon  it.  Now  for  the 
figures :  One  million  acrcs,divided  into  farms  would  ^ve  homes  to  six  thou- 
sand two  hundred  and  fifty  familie8,and  these  families  would  average  five, 
which  would  be  more  than  thirty-five  thousand  two  hundred  and  fifty 
people.  To-day  Illinois  has  three  times  as  many  farms  a  the  State  of 
California.  The  reason  is  because  the  land  has  been  gobbled  up  by  land 
monopolists,  and  there  is  no  more  land  to  be  ha<l.  The  gentleman,  Mr. 
Brown,  says  there  has  been  no  land  agitation.  He  his  just  waked  up 
from  a  long  Rip  Van  Winkle  sleep— risen  up  from  somewhere.  Is  he 
not  aware  that  the  settlers  in  that  very  county  are  now  banded  together 
in  organized  warfare  against  the  railroad  company,  which  is  trying  to 
dispossess  them  from  their  homesteads,  and  they  will  have  to  pay  fifteen 
dollars  to  twenty  dollars  an  acre  for  it.  If  this  is  not  a  test  toward 
monopoly  limitation— if  Mr.  Brown  don't  understand  it  so,  he  will  find 
out  when  he  returns  to  his  people. 

•  SrCKCB   OP  UB.   MCCALLCM. 

Mb.  McCALLUM.  Mr.  Chairman:  Before  a  vote  is  taken  on  this 
amendment,  I  wish  to  say  a  word.  Prior  to  eighteen  hundred  and 
forty-one,  the  system  existing  in  the  United  States  was  about  the  same 
as  that  which  exists  in  California  to-day.  Prior  to  that  date  there  was 
no  preemption,  no  homestead  provision.  The  fact  is,  though,  in  this 
respect  they  differed  somewhat  from  our  State  laws;  prior  that  time 
settlers  went  on  public  land  as  trespassers.  I  hope  I  may  be  pardoned 
for  saying  in  the  presence  of  the  gentleman  from  San  Francisco,  Mr. 
Wilson,  and  the  gentleman  from  Los  Angeles,  that  the  first  preiiemption 
law  was  passed  l>y  Congress,  under  the  leadership  of  Henry  Clay,  in 
eighteen  hundred  ond  forty-one. 

Mr.  HOWARD.  You  are  mistaken  about  Mr.  Clay.  He  always 
d^nounce<l  it. 

Ma.  McCALLUM.  My  reading  of  history  is  difTerent  from  yours. 
In  eighlceii  hundred  and  sixty  we  had  passed  through  Congress  the  first 
United  States  homestead  law.  Perhaps  some  gentleman  will  rise  to  a 
question  of  history  when  I  state  that  that  law  was  vetoed  by  James 
Buchanan.  In  eighteen  humlred  and  sixty -two,  when  it  passed  through 
Congress  again,  it  was  then  approved  by  the  first  Republican  President 
of  the  United  States,  Abraham  Lincoln.  The  United  States  Jaws,  sir, 
are  a  vast  improvement  on  what  they  were  in  eighteen  hundred  and 
forty.  They  are  a  vast  improvement  upon  any  State  law  we  have  ever 
had  in  California,  as  to  State  lauds.  Now,  sir,  the  system  prevails  in 
California  that  did  prevail  in  the  United  States,  under  what  was  called 
the  private  entry  system.  lAnds  which  were  proclaimed  to  be  sold  by 
the  President  of  the  United  States,  not  being  sold  upon  the  day  of  sale, 
were  thereafter  open  to  private  entry  in  the  Land  OfiRce  where  they 
were  offered.  Any  person  could  go  into  the  Land  Office  and  purchase 
these  lands  without  settlement.  It  was  under  that  system  that  the 
great  land  grants  in  the  Sun  Joaquin  Valley  were  obtained.  This  scrip, 
about  which  so  much  has  been  said,  was  used  only  to  purchase  such 
lands  as  were  subject  to  private  entry.  These  lands  could  be  taken 
merely  upon  application.  There  has  been  very  little  scrip  issued  that 
could  bo  located  upon  land  not  subject  to  private  entry.  Of  this  land 
there  has  never  been  an  acre  entered,  I  believe,  but  land  that  was  sub- 
ject to  private  entry. 

As  far  as  my  oflicial  term  was  concerned,  not  a  single  acre  of  land  was 
ever  sold  to  any  person  except  an  actual  settler.  After  eighteen  "hundred 
and  sixty,  the  old  system  ol^  having  land  subject  to  private  entry,  was 
abolished,  and  since  that  time  there  has  been  comparatively  very  little 
monopoly  of  the  public  lands  of  the  United  States;  the  monopoly  has 
been  in  State  lands.  Some  gentleman  stated  that  ten  millions  of  acres 
were  dispose<l  of.  Certainly  the  greater  part  has  been  disposed  of,  but, 
sir,  there  never  has  been  any  law  in  this  State  to  prevent  the  monopoly 
of  State  lands.  At  one  time  there  was  a  limit  to  three  hundred  and 
twenty  acres,  but  even  that  was  abolished  for  some  time.  This  limit 
amounted  to  nothing,  because  it  was  only  necessary  to  get  different 
|>erson3  to  make  the  applications,  while  the  real  purchaser  takes  the 
land.  It  is  not  so  under  the  United  States  law.  There  is  a  regular 
scheme  which  ought  to  be  in  our  Constitution,  only  it  would  take  up 
too  much  room,  but  what  I  suggest  here  is  the  gist  of  it,  namely,  that 
land  should  be  sold  only  to  actual  settlers.  I  use  the  words  "  lands  fit 
for  cultivation,"  because  there  is  some  land  that  is  only  fit  for  pasturage. 
It  might  be  a  good  idea  to  add  the  provision  of  the  United  States  law. 


which  soys,  that  land  cannot  be  preempted  by  a  person  who  owns  three 
hundred  and  twenty  acres  now.  These  lauds  arc  kept  for  the  landless. 
There  are  other  valuable  features  in  the  Unitetl  States  laws.  It  would 
be  an  easy  matter  for  me  to  impress  the  members  with  the  wisdom  of 
the  various  provisions,  but  it  would  be  too  much  like  legislation  to  put 
them  in  the  Constitution.  This  may  work  some  inconvenience,  but  it 
has  sot  to  be  a  practical  thing.  If  it  is  a  proper  thing  for  us  to  get  up 
here  4nd  cry  down  land  monopoly  as  a  great  evil,  it  is  proper  that  wc 
do  something  to  remedy  that  evil.  I  will  support  anything  in  the  Con- 
stitution that  does  not  violate  my  oath  to  support  the  Constitution  of  the 
United  States.  I  think  the  report  of  the  committee  entirely  impracti- 
cable. 

RKMARKS   OF    MR.   HOWARD. 

Mr.  HOWARD,  of  Los  Angeles.  I  wish  to  correct  the  gentleman's 
history.  He  has  made  a  mistake  about  Mr.  Clay.  I  happened  to  be 
at  Washingt<ui  on  a  visit  and  heard  Mr.  Clay  denounce  the  whole  sys- 
tem in  open  Senate.  My  memory  is  good  on  that  [wint,  because  he  had 
a  passage  at  arms  with  L.  J.  Walker,  for  whom  I  had  voted  for  the  Sen- 
ate of  the  United  States.  The  preemption  is  the  result  of  Democratic 
policy.  Now  as  to  the  question  Before  the  committee.  My  recollection 
IS  not  so  vivid  upon  the  homestead  law.  It  may  be  so — I  cannot  deny 
it.  But  I  think  the  gcntlemau  is  mistaken  there  also.  I  don't  think  u 
Democratic  President  ever  vetoed  it. 

Mr.  McC'.VLLUM.  Yes,  sir,  he  did,  and  it  was  passed,  as  you  know, 
again  in  eighteen  hundred  and  sixty-two. 

Mr.  HOWARD.  Yes,  sir,  I  know  it  was  during  Lincoln's  term.  To 
that  extent  the  liepublitnns  are  entitled  to  the  credit.  I  don't  deny  the 
fact. 

Mr.  CROSS.  Mr.  Johnson  was  President  part  of  the  time,  and  he 
was  a  Democratic  President. 

Mb.  McCALLUM.  Andrew  Johnson  was  a  Republican  in  eighteen 
hundred  and  sixty-two. 

Mr.  grace.  He  was  a  Workingm.in  in  eighteen  hundred  and 
sixty-two  also. 

Mr.  HOWARD.  He  was  said  to  be  a  tailor  who  made  clothes  to  fit. 
He  was  o  Workingman.  He  never  claimc<l  to  be  a  Republican.  Ho 
claimed  to  act  with  the  Republican  party  for  the  benefit  of  the  Union, 
and  the  first  chance  he  got  he  went  back  upon  the  Republicans  most 
decide<lly.  Now  as  to  this  proposition  limiting  the  amount  of  land  to 
three  hundred  and  twenty  acres,  I  shall  vote  for  it,  because  it  is  in  con- 
formity with  the  Federal  |)olicy,  and  the  action  of  the  Cougrcss  of  the 
United  States.  I  consider  it  just  and  wise  to  limit  the  amount  of  land 
to  be  acquired  through  the  Federal  Government,  by  actual  settlers,  to 
three  hundred  and  twenty  acres.  As  this  amendment  is  in  conformity 
with  that  policy  I  shall  vote  for  it. 

Mr.  'I'ULLY.  How  many  Democrats  were  there  in  eighteen  hundred 
and  sixty-two? 

Mr.  HOWARD.    I  think  they  had  gone  South  at  that  time. 

[Laughter.] 

Mr.  DOWLING.    I  wish  to  offer  a  substitute. 

Thk  SECRETARY  read : 

"  No  more  than  three  hundred  and  twenty  acres  of  the  lands  of  this 
Slate  shall  be  granted  or  patented  by  the  State  to  any  one  person,  cor- 
poration, or  association  of  persons.  No  person  can  transmit  by  will  or 
otherwise  to  his  heirs  more  than  six  hundred  and  forty  acres  of  land. 
The  only  property  that  any  person,  corporation,  or  association  can  acquire 
in  any  lands  exceeding  six  hundred  and  forty  acres  is  a  use,  and  such 
use  is  subject  to  legislative  control.  The  Legislature  shall  provide  for  a 
general  survey  of  all  the  agricultural  lands  of  this  State,  and  all  lands 
not  acquired  in  strict  conformity  with  the  homestead  exemption  and  (he 
land  laws  of  the  United  States,  shall  escheat  to  the  State.  The  practice 
of  subletting  lands  is  hereby  declared  illegal." 

SrHRCH   OF   MR.  DOVLINO. 

Mr.  BOWLING.  Mr.  Chairman:  The  first  point  is  I  think,  that  we 
want  a  limited  acquisition  of  the  public  domain.  Wo  therefore  say  that 
three  hundred  and  twenty  acres,  and  no  more,  can  be  acquired  by  any 
party  in  this  State,  by  any  individual  or  any  corporation.  In  the  ))ast 
it  will  be  remembered  that  this  State  has  granted  patents  to  people  for 
hundreds  and  thousands  of  acres  of  land.  Now,  sir,  this  is  a  thing  we 
should  guard  against  in  the  future,  so  that  the  people  may  enjoy  what 
little  laud  remains.  It  is  all  gobbled  up.  But  the  people  want  some- 
thing. They  want  the  few  acres  that  remain,  to  be  distributed  in  the 
spirit  ond  according  to  right  and  justice.  I  believe  it  is  contrary  to  the 
genius  of  our  Republican  institutions  to  prohibit  a  man  from  purchasing 
as  much  land  as  he  has  got  money  to  pay  for.  This  proposition  don't 
interfere  with  the  purchasing  of  land.  You  can  purchase  as  much  land 
OS  you  have  money  to  pay  for,  but  you  can't  buy  from  the  State  any 
more  than  three  hundred  and  twenty  acres. 

Again,  it  will  be  remembered  that  land,  air,  and  water  are  three 
natural  elements,  without  which  it  is  impossible  tg  live.  Man  would 
sink  in  silent  doom,  and  wholly  disappear.  I  do  not  want  to  perpetuate 
land  the  same  as  they  do  in  England,  the  same  as  they  have  it  in  nil 
those  countries  that  are  under  tliie  yoke  of  monopoly  institutions;  they 
transmit  from  posterity  to  posterity  since  time  immemorial.  That  has 
been  tried  in  this  country,  too.  But  it  will  never  succeed.  Now,  sir,  the 
only  property  that  any  man  can  possess  in  land,  over  six  hundred  and 
forty  acres,  is  the  use  of  it.  A  man  could  not  eat  the  land ;  it  is  no  good 
to  him.  He  has  simply  the  use  of  it,  the  same  as  the  use  of  water,  or 
any  other  element.  He  hos  got  the  use  of  as  much  as  be  can  purchase, 
and  so  long  as  he  leaves  It  when  he  dies,  he  will,  according  tf)  the  prop- 
osition introduced  here,  which  is  in  harmony  with  a  provision  in  the 
State  of  Virgiiiia,  he  will  retain  six  hundred  and  forty  acres  of  his  land, 
and  the  balance  will  be  sold,  and  the  proceeds  go  to  the  support  of  the 
children.  In  the  mean  time  the  children  can  buy  it  from  the  State  at 
the  original  price,  and  still  retain  it  during  their  natural  lives. 
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Again,  sir,  the  third  point  I  wish  to  cover.  It  bus  been  customary  in 
this  State,  it  has  been  the  practice  ever  since  the  State  was  admitted  into 
the  Union,  and  that  is  that  a  person  could  file  a  homestead  on  one  hun- 
dred and  sixty  acres  of  land.  This  is  the  procee<ling  under  which  Lux 
&  Miller,  the  great  land  monopolists  of  California,  have  succeeded  in 
owning,  or  controlling,  or  holding  the  great  valley  of  the  San  Joaquin, 
from  San  Francisco  to  Los  Angeles.  They  can  drive  their  cattle  from 
one  end  to  the  other  npon  their  own  ground.  The  public  cannot  do 
that.  If  we  don't  solve  this  question,  it  is  useless  to  deny  that  we  will 
have  a  bloody  revolution  in  this  country.  Wc  are  coming  to  it.  T'nless 
we  adopt  some  means  to  solve  this  great  question  we  will  have  a  bloody 
revolution. 

BPRKCH    OF   ]IB.    AYRRS. 

*  Mr.  AYERS.  Mr.  Chairman  :  The  substitute  introduced  by  the  gen- 
tleman from  Alameda,  Mr.  McCallum,  meets  with  my. approval.  It 
seems  to  mc  that  if  we  can  do  anything  at  all  for  the  purpose  of  limit- 
ing land  monopoly  of  the  public  lands  of  this  State,  we  should  do  it  in 
this  Constitution.  It  is  manifest  to  every  obstrving  man.  that  the  great 
necessity  of  this  State  now  is  |)opulation — a  population  of  the  right  kind. 
Our  whole  State  is  suffering  for  want  of  immigration  of  the  right  kind, 
and  so  long  as  the  lands  of  this  State  arc  owned  bv  a  few  men,  so  long 
as  the  lands  belonging  to  this  State  are  allowed  to  W  mouopnlized  by  a 
few  soheming  men,  .«o  long  will  the  right  kind  of  emigration  refuse  to 
come  here.  Now  it  wems  to  me  that  the  gentlemen  who  represent  the 
large  cities  would  find  it  to  their  interest  to  aid  the  f>eople  from  the 
countr>'  in  trying  to  solve  this  question  in  a  proper  manner.  There  is  no 
lack  of  good  land  in  this  State,  but  there  is  a  lack  of  the  means  of  acquir- 
ing it.  And  if  we  can  control  the  lands  yet  belonging  to  the  State — if 
we  can  secure  their  distribution  in  the  proper  manner — it  will  tend  to 
depreciate  the  price  of  new  lands  in  this  State.  In  doing  so  wc  shall 
invite  immigration,  and  aid  the  prosperity  of  the  State.  The  State  is 
now  stagnant  for  want  of  population.  This  land  question,  as  has  been 
said  here,  is  one  of  the  most  serious  that  we  have  to  deal  with,  and  I 
hope  it  will  receive  the  attention  which  it  deserves.  I  think  the  amend- 
ment of  the  gentleman  from  Alameda  will  tend  largely  to  produce  a 
different  state  of  affairs  from  what  we  have  had  in  the  past,  and  I  hope 
the  Convention  will  adopt  it. 

gPEECn  OF  HR.   BBOW.V. 

Mr.  brown.  Mr.  Chairman :  It  appears  to  me,  sir,  that  it  is  often 
the  case,  when  we  attempt  to  remedy  one  evil,  another  evil  is  created 
by  what  we  intended  as  a  remedy.  Now,  here  we  make  a  compromise 
on  three  hundred  and  twenty  a<-res  as  the  amount  that  can  be  granted 
by  the  State.  This  looks  more  liberal  than  one  hundred  and  sixty  acres, 
but,  in  the  midst  of  everything,  let  any  one  be  acquainted  with  farm- 
,  ing  and  stock  raising,  which  is  the  principal  thing  followed  in  the  foot- 
hills, and  he  will  know  at  once  that  three  hundred  and  twenty  acres  is 
not  sufficient.  It  will  not  amount  to  anything  in  the  way  of  an  induce- 
ment to  settlers  to  settle  in  these  places  to  engage  in  the  business  of 
stock  raising  and  adding  to  tlia  wealth  of  the  country ;  and  such  a  c(msti- 
tutional  provision  as  this  will  prevent  the  settlement  of  these  foothills. 
Three  hundred  and  twenty  acres  is  not  sufficient. 

Mr.  DOWLING.  Is  not  three  hundred  and  twenty  acres  of  agricul- 
tural land  sufficient  to  support  a  family  ? 

Mb.  brown.  No  sir,  it  is  not.  Any  man  who  has  ever  lived  in  the 
foothills  knows  that  when  he  takes  to  raising  sheep,  that  even  six  hun- 
dred acres  will  not  produce  grass  enough  to  make  him  a  living.  It  is 
simply  an  im|m«sibility,  and  men  who  understand  this  matter  practi- 
cally, are  fully  aware  of  it.  Now,  these  are  matters  of  consequence, 
aud  should  bo  taken  into  consideration. 

Mr.  DOWLING.    IIoav  much  land  have  you? 

Mb.  brown.  About  one  hundred  acres  in  cultivation.  I  have 
about  two  hundred  and  forty  acres  altogether.  Now,  these  arc  matters 
of  fact.  It  is  not  land  enough.  No  man  can  get  along  on  twice  that 
amount,  and  succeed  in  the  growing  industries  of  stock  raising.'  I  have 
no  doubt  these  gentlemen  are  earnest  and  sincere  in  their  desire  to  do 
something  for  the  welfare  and  advancement  of  the  State,  but  they  are 
laboring  under  a  misapprehension,  and  will  not  subserve  the  purpose 
they  have  in  view. 

Mr.  AYERS.    Does  not  the  amendment  read,  suitable  for  cultivation? 

Mb.  brown.  That  does  not  matter.  You  could  not  find  three 
hundred  and  twenty  acres  in  these  mountains,  suitable  for  cultivation. 
It  is  only  in  small  patches,  and,  it  appears  to  me,  that  this  matter  is  uot 
comprehended — it  is  not  understood. 

Mr.  .■VYEHS.     It  is  left  to  the  Legislature  to  manege. 

Mr.  brown.  I  am  opposed  to  the  amendment.  I  am  try  ing  to  pre- 
sent my  argument.  If  this  amendment  is  adopted,  it  will,  in  many 
places,  destroy  the  business  which  we  are  attempting  to  promote.  I  am 
under  the  impression  that  it  will  work  a  great  hardship,  and  I  am  con- 
vinced that  the  gentlemen  who  advocate  this  do  not  understand  what 
they  are  doing.  Such  a  provision  as  this  inserted  in  the  fundamental 
law  of  the  State  would  prove  utterly  antagonistic  to  the  best  interests  of 
the  State.  How  few  of  these  gentlemen  who  argue  upon  this  matter 
have  ever  seen  the  foothills.  They  are  not  conversant  with  them.  IIow 
few  ever  attempted  to  cultivate  them.  This  amendment  does  not  cover 
the  case  proj)erly.  I  would  call  upon  the  members  to  investigate  and 
study  this  matter  before  they  attempt  to  pass  ujx)!!  it.  I  am  convinced 
that  there  is  a  principle  in  it  that  is  not  seen,  that  will  strike  where  it  is 
not  intended,  aud  which  will  destroy  the  great  industrial  interests  of  this 
State,  both  farming  and  stock  raising.  Now,  in  regard  to  the  amajd- 
ment,  which  prevents  a  man  from  giving  to  his  children,  when  hewls, 
' .  more  than  six  hundred  and  forty  acres.  Now,  I  thought  that  matter  was 
l)a'ssed,but  it  comes  up  again.  It  has  been  held  in  all  ages  to  bo  in 
■)  accordance  with  the  higher  law,  that  a  man  has  a  right  to  do  as  he 
^  pleases  with  his  own.  I  am  therefore  opposed  to  that  amendment  on 
)  principle.    It  would  be  the  same  as  some  of  the  amendments  which 


have  been  voted  down.  It  is  out  of  order.  I  am  under  the  impression 
that  it  will  not  meet  the  approval  of  this  body.  When  a  man  dies,  his 
property  is  his  to  do  what  ne  pleases  with.  It  does  not  belong  to  the 
State,  and  the  Slate  has  no  right  to  say  what  he  shall  do  with  it. 

SPKKCR   OP   MR.    TL'LLT. 

Mr.  TULLY.  Mr.  Chairman:  I  did  not  intend  to  say  anything  with 
reference  to  this  matter,  but  I  thought  it  was  riffht  to  put  myself  on 
the  record  upon  this  land  question.  As  far  as  tne  State  is  concerned, 
limiting  the  amount  of  land  which  a  man  may  buy,  I  denounce  the 
whole  thing  as  a  miserable  humbug.  The  idea  of  gentlemen  getting  up 
here  and  seriously  discussing  that  matter  1  That  a  man  may  Le  limited 
in  the  amount  of  land  he  may  buy,  is  a  startling  pro|iosition.  I  notice 
this  morning  that  the  distinguished  gentleman  from  Monterey,  whom  I 
admire  so  much,  made  a  speech  to  this  Onvention,  and  he  found  it 
necessary  to  apologize  to  this  Convention,  by  saying  that  he  was  in  favor 
of  a  man  buying  ail  the  land  he  wanted,  and  he  said  you  could  not 
limit  a  man  for  what  he  now  owned,  but  hereafter  he  will  have  to  be 
limited.  Now,  I  have  always  liked  him  very  much.  I  always  listen 
to  him  with  pleasure.  Then  my  venerable  friend  from  Los  Angeles — 
the  man  I  learned  my  demo<raoy  from,  whom  I  have  followed  for  thirty 
years — he  gets  up  and  apologizes  to  the  Convention,  and  says  the  reason  • 
he  does  not  favor  limiting  land  holding  is,  because  the  Supreme  Court  of 
the  United  States  will  not  allow  him  to  do  so.  You  will  find  the  man 
who  wants  to  be  Governor,  and  the  man  who  wants  to  go  to  Congress, 
and  the  man  who  wants  to  be  President  of  the  Senate — they  all  get  up 
here-and  say  they  are  in  favor  of  doing  this  thing  provided  they  can  do 
it.  They  want  to  limit  these  men.  Now  1  would  uot  limit  anybody. 
I  regard  this  whole  thing  as  a  burlesque  upon  the  civilization  of  the 
age.  The  idea  of  a  lot  of  men  advocating  a  proposition  in  this  Conven- 
tion to  limit  you  in  the  acquisition  of  property. 

Mr.  O'SULLIVAN.  I  understand  you  are  the  attorney  of  Lux  & 
Miller,  the  biggest  land  grabbers  in  the  State  of  California. 

Mb.  TULLY.  Yes,  sir;  aud  they  have  j»aid  me  very  well,  sir.  But 
the  idea  of  these  gentlemen  getting  up  here  and  seriously  advocating  a 
proposition  that  a  man  shall  not  acquire  all  the  land  he  wants.  It  is 
simply  a  miserable  humbug.  There  are  forty  millions  of  acres  in  this 
State  now  which  can  be  located  by  these  gentlemen  who  are  humbug- 
ging around  in  this  Convention  about  land  monopoly ;  but  the  truth  is, 
they  do  not  want  to  go  back  where  the  land  is.  They  want  to  move  in 
town,  and  take  up  vacant  land  there.  They  want  improved  property, 
without  the  labor  of  improving  it.  They  don't  want  to  go  out  in  the 
country  away  from  town,  like  others  have  done.  You  cannot  get  one 
of  these  men  to  ^  out  in  the  country.  They  want  to  stay  here  within 
sight  of  the  Capitol.  I  can  see  what  they  want  to  do,  and  I  desire  to 
enter  my  protest  against  it.  I  think  it  is  all  a  miserable  humbug,  and 
an  outrage,  to  talk  about  these  things,  and  I  am  only  astonished  that 
this  Convention  has  indulged  these  gentlemen  so  long.  I  am  astonished 
that  my  venerable  friend  from  Los  Angeles,  and  other  intelligent  gen- 
tlemen here,  will  get  up  here  and  dignify  such  a  thing  bv  seriously  con- 
sidering it.     I  am  going  to  now  move  the  previous  question. 

Mr.  HOWARD,  of  Los  Angeles.    What  cheek! 

Mr.  AYERS.    What  assurance ! 

Mb.  TULLY.  Now,  sir,  in  conclusion,  I  want  it  distinctly  undemtood 
I  would  not  have  any  office  I  cannot  get.  I  don't  want,  like  the  boy 
from  Marin,  to  be  Governor,  or  anything  of  that  kind.  In  conclusion,  1 
say,  I  move  the  previous  question. 

Seconded  by  ilessrs.  Larue,  Cross,  Iluestis,  and  Hitchcock. 

Mr.  WELLIN.  Will  the  Chair  entertain  such  a  motion,  after  the 
gentleman  has  spoken  for  ten  minutes,  and  then  moves  the  previous 
question  ? 

Thr  CHAIRMAN.  It  is  a  proper  motion.  The  question  is:  Shall 
the  main  question  be  now  put? 

Lost — ayes,  45 ;  noes,  47. 

SPEECH   or  MR.  GRACE. 

Me.  GRACE.  Mr.  Chairman :  I  just  want  to  speak  in  reference  to 
some  things  said  by  my  friend,  the  ifajor,  from  Butte,  in  speaking  about 
the  disposition  of  the  workinginen  in  not  being  willing  to  go  to  Butte 
County  to  settle.  Now,  I  am  a  workingman,  and  well  acquainted  with 
the  workinginen  of  California;  and  I  know  the  majority  of  the  work- 
ingmeugora  large  portion  of  them,  are  men  with  families  to  support, 
and  they  are  men  who  are  willing  and  anxious  to  work.  Whenever 
they  can  get  work,  they  are  willing  to  take  it.  They  go  around  hunting 
for  work,  but  they  cannot  always  find  it 

Mr.  PROUTY.  I  would  like  to  know  if  you  know  any  of  them  who 
want  land? 

Mr.  GRACE.  Yes,  sir.  In  eighteen  hundred  and  seventy-two,  when 
the  Central  Pacific  Railroad  Company  put  their  bridge  across  the  Sacra- 
mento River,  I  went  up  there  on  the  twenty-eighth  day  of  June,  and 
stayed  until  October — eighteen  weeks,  in  tlie  hottest  weather  a  man 
ever  endured,  when,  in  putting  the  frame  work  across  the  river,  I  would 
absolutely  be  so  heated  as  to  almost  sink  in  my  tracks.  We  worked 
twelve  hours  a  day  in  the  blazing  heat  of  the  sun.  All  those  men  voted 
the  Workingmen's  ticket.  Well,  I  was  there,  and  I  looked  around  to 
see  what  the  prospect  was  for  getting  some  land.  It  is  a  fine  valley, 
with  beautiful  land.  Though  it  is  hot  there  it  is  never  dr^-,  aud  if  I  had 
been  well  fixed  I  would  have  liked  to  have  got  some  of  it.  But  I  soon 
saw  that  I  could  not  get  hold  of  land  without  going  way  off.  It  is  so 
hedged  about  that  a  working  man  would  only  take  his  family  there  to 
starve.  I  was  not  like  my  friend  Wils<m  of' Tehama,  with  his  pocket 
full  of  land  scrip.  He  came  there  in  eighteen  hundred  and  forty-nine. 
I  am  in  favor  of  giving  forty-niners  all  a  chance.  He  has  been  here 
longer  than  I  have.  lie  is  an  older  man  than  I  am.  I  left  "home  before 
I  was  twenty  years  old,  and  turned  my  face  towards  the  West.  I  arrived 
in  the  mines  without  means.    We  bad  a  mining  law  that  a  man  could 

■  .   .  .  /•<"'  J. 
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